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BILL OF COMPLAINT.

Filed October 19, 1926.

In Chancery of New Jersey
To the Honorable Edwin R obert W alker, Chan-

cellor o f the State o f N ew  J ersey :

The complainant the Elizabeth Heights Realty 
Company, a corporation duly incorporated under 
the laws of the State of New Jersey, with its 
principal office at number 921 Bergen avenue, in 
the City of Jersey City, County of Hudson and 
State of New Jersey, respectfully shows, that:

1. On June 1, 1916, by its instrument of con-
veyance duly executed and sealed the Modern 
Homes Realty Company, a corporation organized 
and existing under the laws of the State of New 
Jersey, granted and conveyed to the complainant, 
among other lands and premises, the lands and 
premises more particularly described as follows:

A l l  those certain lots, tracts and parcels o f 
lands and premises situate, lying and being in 
the City of Elizabeth, in the County of Union 
and State of New Jersey, which on a certain map 
entitled “ Map of Elmora Manor, Elizabeth, 
N. J .”  are known and designated as lots num-
bered 23 and 24, 34 and 35, 41 and 42, in Block 
2, also lots numbered 37 and 38 in Block 1 ; which 
deed having been duly proven according to law, 
was on June 14, 1916, duly recorded in the office 
of the Register of the County of Union, in Book 
683 of Deeds for said County at pages 423 etc.; 
that said lots are also known as and by the 
City of Elizabeth assessed for the purpose of 
taxation, as lots 181 and 183, 190 and 192, 203
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2
Bill of Complaint.

and 205, 217 and 219, William avenue, Elizabeth, 
N. J.

2. On November 9, 1916, Dennis F. Collins 
as Comptroller of the said City of Elizabeth 
and in order to collect and enforce the payment 

10 of taxes for the year 1915, sold said Lots 37 and 
38 in Block 1, on the Map aforesaid, being as-
sessed] as Lots 190 and 192, William Avenue, 
under and by virtue of the provisions of an act 
entitled “ An Act for the Assessment and Collec-
tion of Taxes”  approved April 8, 1903, to Karl 
Schaffer for an amount of money unknown to 
complainant but for a sum sufficient to pay the 
amount of unpaid taxes assessed against said 
lots for the year 1915, together with accrued 
interest and costs thereon, and on November 12, 

20 1917, the said Dennis F. Collins as Comptroller 
as aforesaid again sold said Lots 37 and 38 in 
Block 1, on the Map aforesaid and assessed as 
Lots 190 and 192, William Avenue under and by 
virtue of the provisions of an act aforementioned 
to the said Karl Schaffer, for an amount unknown 
to complainant but for a sum sufficient to pay the 
unpaid taxes for the year 1916, together with 
accrued interest and costs thereon, and there-
after, so the complainant is informed and verily 

30 believes, the said Dennis F. Collins as Comp-
troller as aforesaid, executed under his hand and 
seal and duly acknowledged certificates of tax 
sale for each of the sales aforesaid to the said 
Karl Schaffer who has retained the same but has 
never recorded or indexed the same as mortgages 
as permitted by statute and has not perfected or 
attempted to perfect any title thereunder.

3. On November 12, 1917, Dennis F. Collins 
as Comptroller of the said City of Elizabeth and 

40 in order to collect and enforce the payment of
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Bill of Complaint.

taxes for the year 1916, sold said lots 23 and 24 
in Block 2, on the map entitled “ Map of Elmora 
Manor, Elizabeth, N. J .”  being assessed as lots 
181 and 183, William Avenue, under and by virtue 
of the provisions of an act entitled “ An Act for 
the Assessment and Collection of Taxes,”  ap-
proved April 8, 1903, to Karl Schaffer, for $5.77, 10
that being the amount of unpaid taxes, together 
with accrued interest and costs thereon, and on 
November 22, 1917, executed under his hand and 
seal, duly acknowledged a certificate of said tax 
sale to the said Karl Schaffer; and on the same 
day and year last aforesaid the said Dennis F. 
Collins, as Comptroller as aforesaid, also sold 
Lots 34 and 35 in said Block 2, on the map afore-
said and assessed as Lots 203 and 205, William 
Avenue, and also sold Lots 41 and 42, in said go 
Block 2, on the map aforesaid and assessed as 
Lots 217 and 2l9, William Avenue, under and 
by virtue of the provisions of an act entitled 
“ An Act for the Assessment and Collection of 
Taxes,”  approved April 8,1903, to Karl Schaffer, 
each parcel being sold for $5.77, aggregating the 
total sum of $17.31, that being the amount of 
unpaid taxes, together with accrued interest and 
costs thereon and on November 22, 1917, executed, 
under his hand and seal duly acknowledged cer- 3Q 
tificates of said tax sales to the said Karl 
Schaffer.

4. That the said Karl Schaffer did not, as he 
was by law entitled to do, record his said last 
mentioned tax sale certificates as mortgages, but 
on April 6, 1926, recorded in the said Register’s 
Office of Union County, the said last mentioned 
tax sale certificates and certain papers annexed 
thereto, purporting to be notices to redeem and 
affidavits which purported to prove the service 40
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Bill of Complaint.

of said notices to redeem, which tax sale certifi-
cates, pretended notices and affidavits were re-
spectively recorded in the said Register’s Office 
of Union County, the first being recorded in Book 
1040 of Deeds for said County at page 487; 
the second being recorded in Book 1040 of Deeds

10 for said County at page 490; the third being 
recorded in Book 1040 of Deeds for said County 
at page 484.

5. That said affidavits purported to show that 
a notice to redeem was served upon the complain-
ant in divers manners but this complainant 
charges the fact to be that said notices were 
not served and mailed in the manner set forth 
in said affidavits or in any other manner and 
that service of a notice to redeem upon this

20 complainant was not made in any manner di-
rected by statute and that the said Karl Schaffer 
purchaser of the said tax sale certificates has 
not in any manner directed by statute cut off 
the right of this complainant to redeem the here-
inbefore described lands and premises.

6. Complainant through one of its officers 
and agents being informed that Karl Schaffer 
claimed some interest in complainant’s lands and 
premises hereinbefore described, in the month of 
October, 1919, called upon and demanded that 
the said Karl Schaffer disclose to complainant 
what, if any interest, the said Schaffer had or 
claimed to have in complainant’s said lands; 
said Karl Schaffer claimed to have bought the 
fee simple title in and to the said lands and 
premises under various tax sales and informed 
complainant through its said officer and agent 
that complainant no longer had any right, title 
or estate in said lands, but that he, the said

40 Schaffer, would give the complainant a trivial
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Bill of Complaint.

snm for a quit-claim deed from complainant; the 
said Schaffer was informed by the said officer 
and agent of this complainant that the complain-
ant wished to redeem the said lands and prem-
ises from the aforesaid tax sales and requested 
to be informed by the said Schaffer the amount 
necessary to be paid to redeem from said sales, 10 
the amount of which was unknown to complainant 
at the time and still remains unknown to it; 
that the said Schaffer became infuriated at the 
insistance of the officer and agent of complain-
ant and by threats and menaces forced him to 
leave the presence of the said Schaffer without 
obtaining the necessary information; that there-
after through the efforts of the officers and 
agents of the complainant, and attorneys and 
counselors of this Court especially engaged for 2o 
the purpose, complainant endeavored on several 
occasions to effect redemption of the said lands 
and premises from the said Karl Schaffer but 
he and they were unable to do so because the 
said Karl Schaffer refused to inform the com-
plainant or its officers, agents and attorneys of 
the amount necessary to make redemption and 
it became impossible through acts and efforts 
of the said defendant, Schaffer, to make redemp-
tion of the said lands and premises from him. 30

7. That subsequently complainant has made 
numerous efforts through its agents and officers, 
attorneys and counselors of this Court to redeem 
the said lands and premises from said tax sales, 
and did on March 20, 1926, tender in legal 
tender moneys sufficient to redeem the said lands 
and premises, to the Collector of Taxes of the 
City of Elizabeth in the City Hall in said City, 
but the said Collector of Taxes informed com-
plainant that he, the said Collector, had no au- 40
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Bill of Complaint.

thority to accept said tender and issue any 
certificates of redemption, all of which com-
plainant charges to be contrary to the law in 
such cases made and provided.

8. The said Karl Schaffer although frequently 
1 0  applied to by the said complainant and others 

in its behalf refused to accept any sum of money 
tendered to him by the complainant and refused 
to surrender to the complainant the said tax 
sale certificates so that complainant might can-
cel and efface the same from the records in 
the Register’s office of the County of Union to 
the irreparable damage of the complainant in 
that the cloud of said tax sale certificates encum-
bers the fee simple title of complainant.

20 p* Complainant is and has at all times since 
said day of October, 1919, been ready and willing 
to pay $17.31 that being the amount remaining 
unpaid on the three last mentioned tax sale 
certificates together with interest thereon from 
November 12, 1917 at and after the rate per-
mitted by statute in such cases made and pro-
vided together with the costs and expenses to 
which by law the said Karl Schaffer may be 
entitled and is and has at all times since said

3 0 day of 0ct(>ber, 1919, been ready and willing 
to pay such sums as may be due for principal 
and interest according to law, from November 6 
1916 and November 12, 1917 at and after the' 
rate permitted by statute in such cases made and 
provided, upon the two sales to the said Karl 
Schaffer, the amount of which as hereinbefore 
alleged is unknown to the complainant, and stands 
ready to abide by and pay whatever sum or sums 
this Court may adjudge to be the amount which 
it should pay into this Court in order to satisfy



7
Bill of Complaint.

and discharge all of the said tax sale certificates 
above mentioned.

Complainant is without adequate remedy in the 
Courts of law and therefore prays:

a. That Karl Schaffer who is the defendant ^  
to this suit may answer this bill of complaint 
and each statement therein made;

b. That complainant may be decreed to be 
entitled to redeem the said lands and premises 
from the said tax sales and the tax sale certifi-
cates thereof;

c. That an account may be had of all the 
moneys if  any be due, and payable to the defend-
ant Karl Schaffer under and by virtue of the 
two tax sales and the two tax sale certificates 20 
thereon for Lots numbered 37 and 38 in Block 1,
on the map entitled “ Map of Elmora Manor, 
Elizabeth, N. J .”  and assessed as Lots 190 and 
192, William Avenue, Elizabeth aforesaid, which 
may be necessary to redeem the said lands and 
premises from the said tax sales and tax sales 
certificates;

d. That the said defendant Karl Schaffer 
may be decreed, upon payment or tender to him
by complainant of whatever amount is decreed ^  
to be equitably due to said defendant on his said 
tax sale certificates, to deliver up and surrender 
to the complainant the said tax sale certificates 
after having first duly endorsed the same for 
cancellation;

e. That it may be decreed that the said pre-
tended proceedings of tax sale, consisting of the 
certificates of tax sale, notice to redeem and 
affidavits of service be cancelled and that the

40
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Bill of Complaint.

record of said proceedings, including the said 
tax sale certificates, notice to redeem and affi-
davits o f service, be cancelled, effaced and de-
creed to be of no force or effect upon the lands 
and premises hereinabove described;

f. That a writ o f subpoena may issue com-
manding said defendant Karl Schaffer to answer 
this bill o f complaint and to abide by such 
decree as this Court may make in the premises.

ADOLF L. ENGELKE, 
Solicitor for and of Counsel 

with Complainant.
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ORDER GRANTING LEAVE TO FILE 
SUPPLEMENTAL BILL.

Filed Sept. 6, 1927.

IN CHANCERY OF NEW JERSEY.

Between \

E l iz a b e t h  H e ig h t s  Re a l t y  I 
Co mp a n y , a corporation, f 

Complainant, \
and (

K arl  Sc h a e f e r , 1
Defendant. ]

A petition having been filed in this cause, 
whereby it appears that Elizabeth Heights 
Realty Company, a corporation of this State, 
duly filed its bill of complaint herein, for the 
purpose of redeeming certain lands and premises 
in said bill of complaint more particularly de-
scribed, and it further appearing that subsequent 
to the filing of the said bill of complaint, certain 
tax sale proceedings from which redemption was 
sought by the complainant, have been mutilated 
by having added thereto an affidavit purporting, 
to be an affidavit of the defendant, which mu-
tilation occurred on or about June 16, 1927 and 
after the filing of the bill o f complaint in this 
cause;

It is, on this 6th day of September, A. D. 1927, 
Or de r e d  that the said complainant, Elizabeth 
Heights Realty Company, a corporation of this 
State, be and it is hereby permitted to file a 
Supplemental Bill of Complaint in this cause, set-
ting forth the above facts, within two days from

10
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Order Granting Leave to File Supplemental Bill.

the date hereof, and it is further ordered that a 
copy of this Order and of said Supplemental Bill 
o f Complaint be served on the solicitor of the 
defendant, Karl Schaffer, within two days from 
the date hereof.

And it is further ordered that the said defend-
ant, Karl Schaffer, answer the Supplemental Bill 
o f Complaint within twenty days from the date of 
service of a copy of this Order and o f the said
Supplemental Bill upon him, as provided in this 
Order.

E. R. W ALKER,
C.

Respectfully advised,

Jn o . J. F a l l o n ,
2 0  V.-C.

30

40
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SUPPLEMENTAL BILL.

Filed September 6, 1927.

IN CHANCERY OF NEW  JERSEY.

Between \

E l iz a b e t h  H e ig h t s  Re a l t y  I 
Co mp a n y , a corporation, i 

Complainant, \

and l
K ar l  Sc h a f f e r , 1

Defendant. 1

To the Honorable Edwin Robert Walker, Chan-
cellor of the State of New Jersey:

The complainant, Elizabeth Heights Realty 
Company, a corporation of New Jersey, having 
its principal office at No. 921 Bergen avenue, 
Jersey City, this State, respectfully shows:

1. On or about October 19, 1926, this com-
plainant filed its original bill of complaint in this 
court against Karl Schaffer, the defendant here-
in named, praying the right to redeem from cer-
tain tax sale proceedings relating to divers 
parcels of land, including Lots 34 and 35 and 41 
and 42 in Block 2 on the “ Map of El Mora 
Manor, Property of Elizabeth Heights Realty 
Company,’ ’ which parcels of land are also known 
as Lots Nos. 203 and 205 and 217 and 219 W il-
liam avenue, Elizabeth, New Jersey, which it is in 
said bill of complaint alleged, were sold to the 
defendant for delinquent taxes, and which the de-
fendant had refused to permit the complainant to 
redeem upon payment of the amount due to the

10
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Supplemental Bill.

said defendant as fixed by the statutes in such 
case made and provided, and complainant therein 
prayed that upon the payment of such sums as 
might be found to be due to the said Karl Schaf-
fer upon said tax sale certificates, they be can-
celled and decreed to be o f no force or effect upon 

10 the lands and premises aforesaid;

2. The said Karl Schaffer being served with 
process of subpoena, answered this complainant’s 
said bill, partially admitting and partially deny-
ing the allegations of the said bill, and asserting 
that the defendant had good and valid title to the 
premises described in the bill of complaint and 
that any equity o f redemption the complainant 
might have had in the lands was debarred and cut 
off by the statutory proceedings of the defend-
ant taken pursuant to the laws relating to tax 
sale certificate,*

3. This complainant has replied to said an-
swer, and witnesses have been examined on both 
sides and the proofs have been closed; including 
those relating to the facts hereinafter alleged;

4. By way of supplement to its said bill o f 
complaint, this complainant, by leave of this 
Court first obtained, respectfully shows that:

1. Since the filing of its bill of complaint and 
on June 16, 1927, the said defendant, Karl Schaf-
fer removed from the files in the office o f the Reg-
ister o f the County of Union, the said tax sale 
proceedings relating to Lot 34 and 35 and 41 and 
42, m Block 2 on the Map of El Mora Manor 
Property of Elizabeth Heights Realty Company 
in the City of Elizabeth, this State, which are also’ 
known as Lots Numbers 203 and 205 and 217 and 
219 William avenue, Elizabeth, aforesaid, which 

40 proceedings had been filed and recorded in said
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Supplemental Bill.

Register’s office on April 6, 1926, in Book 1040 of 
Deeds, at pages 490 and 484, respectively, and are 
the proceedings and liens particularly in the bill 
of complaint referred to, and added or caused to 
be added to each of said tax proceedings, a paper 
purporting to be an affidavit, subscribed and 
sworn to June 16, 1927, in which the said defend-
ant Karl Schaffer, as deponent, among other 
things says that the affidavit is made for the pur-
pose of re-recording and re-filing the same with 
the certificates of sale relating to said lots, and 
to take the place of the affidavit filed and re-
corded by him on April 6, 1926, in which the 
premises are erroneously described, and there-
upon caused each of said two proceedings of tax 
sale, together with the affidavit added to each, to 
be re-recorded on June 16, 1927, in Book 1113 
of Deeds for Union County, at pages 32 and 34 
respectively; and thereby the said defendant, 
Karl Schaffer mutilated, altered and defaced the 
file of the said tax sale proceedings, the subject 
of complainant’s original bill of complaint, which 
is contrary to law, equity and good conscience ;

2. By reason of said mutilation, alteration and 
defacement of said tax sale proceedings, filed and 
recorded on April 6, 1926, as aforesaid, said pro-
ceedings have lost any force and effect they might 
have had and are void and of no effect and that 
said re-recording and re-filing of said tax sale 
proceedings on June 16, 1927, and after the filing 
of complainant’s bill to redeem, is of no force or 
effect to bind complainant, or foreclose the equity 
of redemption of the complainant in said lands 
and premises, and the said complainant’s equity 
has not, thereby been debarred or foreclosed, and 
complainant ought in equity and good conscience 
to be permitted to redeem from said tax sales,
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Supplemental Bill.

upon the payment of such sums as to this Honor-
able Court shall seem to be justly due.

Complainant therefore prays:

(a) That Karl Schaffer, who is the defend- 
j q  ant to this supplemental bill, may answer this

supplemental bill and each statement therein 
made;

(b) That this complainant may have the same 
relief against the said Karl Schaffer as he might 
have had if the facts hereinbefore stated by way 
of supplement, had been stated in this com-
plainant ?s original bill of complaint ;

(c) That a writ of subpoena may issue, com-
manding the said Karl Schaffer to answer this

20 supplemental bill of complaint, and to abide by 
such decree as this Court may make in the prem-
ises.

ADOLF L. ENGELKE, 
Solicitor for and of Counsel 

with Complainant.

30

40
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ANSWER.
Filed November 16,1926.

IN CHANCERY OF NEW  JERSEY.

Between

E l iz a b e t h  H e ig h t s  Re a l t y  
Co mp a n y , a corporation,

Complainant,

and
K a r l  Sc h a f f e r ,

Defendant.

The answer of the defendant, Karl Schaffer, 
of the Borough of Roselle, County of Union and 
State of New Jersey.

This defendant answering the bill of complaint 
says that:

1. Paragraph 1 is admitted, subject to the 
defense hereinafter set forth.

2. Paragraph 2 is admitted with the excep-
tion that the defendant denies that he has not 
perfected title to the premises mentioned in said 
paragraph, and denies that he did not record 
the tax certificates mentioned in the said para-
graph.

3. Paragraph 3 is admitted.
4. The defendant admits the recording of the 

tax sale certificates mentioned in paragraph 4 
in the books of deeds for Union County re-
spectively mentioned therein, and says that the 
said tax sale certificates, with the notices and 
affidavits thereto attached, constituted valid deeds 
to defendant for the premises therein mentioned.

10
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Answer.

5. Paragraph 5 is denied.
6. Paragraph 6 is denied.
7. Paragraph 7 is denied with respect to all 

the allegations therein concerning this defend-
ant, and with respect to allegations made regard-

10 ing the Collector of Taxes of the City of Eliza-
beth, this defendant has no knowledge.

8. Paragraph 8 is denied.
9. Paragraph 9 is denied.

The defendant further answering the com-
plainant’s complaint says:

(a) That defendant has good and valid title 
to the premises described in the bill of complaint; 
that any equity which complainant may have

20 ^  Sa^  Premtses is effectually debarred and
cut off by statutory proceedings of this defend-
ant, pursuant to the laws relating to the tax sale 
certificates mentioned in the bill of complaint, 
and that complainant has no right or equity of 
redemption in and to said premises.

(b) The alleged deed to complainant from 
the Modern Homes Realty Company mentioned 
in the bill of complaint was given without con-
sideration and in bad faith, with intent to de-

3q fraud creditors and judgment creditors of the 
said Modern Homes Realty Company; that said 
complainant was a party thereto and joined with 
the said Modern Homes Realty Company to de-
feat and defraud creditors of the said Modern 
Homes Realty Company in the collection of their 
just debts, and that the complainant is not en-
titled to the equitable aid or intervention of this 
Court.

CHARLES WAGNER, 
Solicitor o f Defendant.

40
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ANSWER TO SUPPLEMENTAL BILL.
Filed November 16,1926.

IN CHANCERY OF NEW  JERSEY.

Between

E l iz a b e t h  H e ig h t s  Re a l t y  
Co mp a n y , a corporation,

Complainant,

and
K ar l  S c h a f f e r ,

Defendant.

The defendant, Karl Schaffer, of the City of 
Elizabeth, County of Union and State of New 
Jersey, answering complainant’s supplemental 
bill, with respect to the specific paragraphs there-
of, says:

1. The defendant admits complainant filed a 
bill of complaint as therein alleged, but denies 
that the defendant refused redemption as fixed 
by the statute, and says that complainant was not 
entitled to redemption.

2. Paragraph two (2) is admitted.
3. Paragraph three (3) is admitted.
4. Paragraph four (4) subdivision one (1) 

is denied, except that defendant says he filed 
with the Register of Union County two affidavits 
explaining an error in the said certificates re-
corded as deeds, and left them with the Register 
of Union County for recording.

Paragraph four (4) subdivision two (2) is 
denied.

CHARLES WAGNER, 
Solicitor and Counsel for Defendant.

10

20
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REPLICATION.
Filed November 25, 1926.

IN CHANCERY OF NEW  JERSEY.

10 E l iz b e t h  H e ig h t s  Re a l t y  Co m-
p a n y , a corporation,

Complainant,

and

K ar l  Sc h a e f e r , .
Defendant.

In reply to the defenses stated in the answer of 
the defendant, and not anticipated in the bill o f 

20 complaint, complainant, by leave of Court, says:
1. In reply to paragraph 4 of the answer 

complainant says that the certificate of tax sale 
with the papers thereto annexed, pretended to be 
recorded, do not constitute a good and valid deed 
for the premises, to the defendant;

2. Answering the separate defenses of the 
said defendant, this complainant says:

(a) Paragraph (a) is denied.
30 (b) This complainant hereby gives notice

that on the hearing of this cause, it will object 
to and move to strike out paragraph (b) of the 
said separate defense, on the ground that no fact 
or facts therein stated constitute any defense or 
defenses to the complainant’s cause of action, set 
out in its bill of complaint.

Complainant joins issue upon the remainder o f 
the answer.

ADOLF L. ENGELKE, 
Solicitor o f Complainant.40
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ORDER OF REFERENCE.

IN CHANCERY OF NEW JERSEY.

Between

E l iz a b e t h  H e ig h t s  Re a l t y  
Co mp a n y , a corporation,

Complainant,

and
K arl  Sc h a f f e r ,

Defendant.

10

This matter being opened to the Court by Adolf 
L. Engelke, solicitor of the complainant, and it 
appearing that Charles Wagner, solicitor for the 
defendant has consented hereto;

It is, on this 4th day of January, nineteen 
hundred and twenty-seven, on motion of Adolf 
L. Engelke, solicitor of the complainant, Or de r e d  
that the above-entitled cause be referred to Hon. 
John Griffin one of the Vice-Chancellors of this 
Court, to hear the same Tor the Chancellor, and 
to report thereon to him and to advise what 
order or decree should be made therein.

I hereby consent to the making of the fore-
going Order.

E. R. W ALK ER, 30
C.

CHARLES WAGNER,
Solicitor of Defendant.

Note: Upon the death of Hon. John Griffin, 
the above matter was referred by the Chancellor 
to the Hon. John J. Fallon, Vice-Chancellor. 40
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CONCLUSIONS.
Filed October 21, 1929.

IN CHANCERY OF NEW  JERSEY.

1 0  Betw een

E l iz a b e t h  H e ig h t s  Re a l t y  
Co mp a n y , a corporation,

Complainant,

and

K arl  S c h a e f e r ,
Defendant.

F a l l o n , V.-C .
20 This is a suit to redeem certificates of tax 

sales made November 12, 1917, under the au-
thority of the tax act of 1903. P. L. 1903 p. 394. 
Notwithstanding the allegations of the bill of 
complaint, and proofs thereunder, the solicitor 
of the defendant after the hearing made known 
to the Court that he controverted only the com-
plainant’s right to redeem certificate of tax sale 
relating to the premises Nos. 190 and 192 W il-
liam avenue. He conceded complainant’s right 

30 to redeem certificates of tax sales relating to 
other properties mentioned in the complainant’s 
bill. The proofs manifest that the defendant did 
not strictly comply with essential statutory req-
uisites in his endeavor to perfect title to the 
property in question. The notice of redemption 
alleged to have been served was not legally served 
upon the complainant. Notice to redeem claimed 
to have been mailed to or served upon an incov- 
porator is of no legal effect. Service upon an 
incofpovatoY is not service upon a corporation.40
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Section 59 of P. L. 1903 p. 394 provides for 
service of notice to redeem on “ all persons 
interested in the land of their right to redeem.”  
Personal service is required on persons interested 
who reside in the taxing district. Persons inter-
ested who reside ont of the taxing district may 
he served personally or by mailing to their post 10 
office address if it can be ascertained, and by 
posting on the premises sold, if it cannot be ascer-
tained. Service of notice to redeem on the com-
plainant is alleged to have been made upon a 
person described as an incorporator. The proofs 
show that the corporate franchise of complain-
ant, because of failure to pay franchise tax, was 
revoked by proclamation of the Governor. P. L.
1918 p. 1235. The notice to redeem is claimed 
to have thereafter been served upon the complain- 2o 
ant. The corporate franchise was reinstated in
1926. The proofs show that Charles L. Bauer,
Jr., as agent of the defendant, on October 22,
1919, served a notice to redeem on “ Elizabeth 
Heights Realty Company, by leaving the same 
with William J. Shearer, Incorporator, at his 
home No. 1100 Anna Street, Elizabeth, N. J .”  
and that the defendant mailed duplicate notices 
to redeem to complainant, one “ in care of Mr. 
Charles S. Wood, Incorporator, 510 West 135th 3q 
Street, New York,”  and the other “ in care of 
A. W. Possell, Incorporator, 435 East 66th 
Street, NewT York.”  An incorporator like a 
shareholder of a corporation is not to be re-
garded in privity with the corporation, and even 
though a notice be served upon him affecting 
the interests of the corporation, he is not under 
a special duty of communicating such notice to 
the corporation, and such service is not notice 
to the corporation. 10 Cyc. 1061. A  court of

40
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equity will seize upon the slightest flaw of sub-
stance in tax sales to restore property to the 
owner. Welles  v. Schaffer, 98 N. J. Eq. 31, at 
p. 35; McCandless v. Schaffer, 142 Atl. Rep. 566. 
In Harrington  v. Horster, 89 N. J. Eq. 271, this 
court held— “ The sale of land for non-payment 

10 of taxes is such an extreme interference with 
private property that the law guards the rights 
of the owner with the utmost care * * No 
intendment will be made in favor of the legality 
of tax sale proceedings; the burden of showing 
compliance with the law is cast upon the pur-
chaser. State, Baxter  v. Jersey City, 36 N. J. L. 
188, at p. 192. Notice and default are in-
dispensable conditions to the divestiture of title 
under a tax sale. Nugent v. Lindsley, 100 N. J. 
Eq. 87, at p. 90. It is a well established rule 
that every requirement of the law relating to 
the sale of land for the non-payment of taxes, 
prescribing the procedure which tends to the 
security of the property owner, or for his benefit, 
must be strictly conformed to. The action of 
the defendant in endeavoring to perfect the 
affidavits filed by him with the Register of Deeds 
of Union County years after they were filed, and 
the action of said Register in permitting the 
papers filed with him, of which such affidavits 
formed a part, to be taken from his files and 
mutilated, and in permitting affidavits attached 
to certificates of sale to be detached therefrom, 
and in permitting an additional affidavit (re-
ferred to in the testimony of the Register as 
explanatory) to be attached to the papers orig-
inally filed, in an endeavor to perfect imperfec-
tions in the affidavits originally filed, is not only 
reprehensible, but clearly illegal. The Register 
himself would be unauthorized to make the

40
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changes in the instruments filed with him which 
he permitted the defendant to make. The effect 
of. the Register permitting the defendant to mu-
tilate the instruments filed with such officer is to 
invalidate such instruments. That the defendant 
appreciated the invalidity of his tax sale proceed-
ings in the case sub judice is evidenced by the fact 1 
that shortly prior to the hearing of the case he 
undertook to correct the proceedings in the man-
ner above mentioned. The affidavits relating to 
service of notices to redeem appear to have been 
taken befofe one Mabel Seibert, who, by such 
name, was commissioned a Notary Public of New 
Jersey. She was married on August 16, 1919.
The jurat to the affidavits purporting to be proofs 
of service and non-redemption were signed by her 
as Mabel Seibert Graff, Notary Public. In the 20 
absence of statutory authority the person com-
missioned as notary public under the name of 
Mabel Seibert was unauthorized to sign her name 
to jurats to affidavits as “ Mabel Seibert-Graff, 
Notary Public,”  and consequently the purported 
affidavits must be regarded as a nullity. Women 
may be appointed and commissioned as notaries 
public (3 Comp. Stat. p. 3761, Sec. 211) but they 
can only act as such in their name as appointed 
and commissioned. I am constrained to consider 30 
that if the legislature contemplated the continu-
ance of authority of a feme sole appointed notary 
public, after her marriage, legislation would have 
been enacted such as relates to women appointed 
and commissioned as masters in chancery and/or 
attorneys or counsellors at law. P. L. 1923 pp.
265 and 266. The testimony of the several wit-
nesses is conflicting. The testimony of the wit-
nesses for the defendant impressed me, in many 
instances, as being quite incredible. The testi-
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mony of complainant’s witnesses in my judgment 
is more credible than the testimony of defend-
ant’s witnesses. In Riehl v. Riehl, 101 N. J. Eq. 
15, at pp. 22, 23, Chancellor Walker indicated 
the settled rule of law to be that “ The trier o f 
facts is the judge of the credibility of witnesses 

J-O and does not have to believe a particular witness 
or witnesses. * * * And the trier of the
facts, whether court or jury, has the right to 
discredit altogether the testimony of a witness, 
where there is reason therefor, and to disbelieve 
him. The court o f errors and appeals has held 
that the jury (and in chancery the court sits as 
the jury, in other words, tries the facts), are 
at liberty to discredit and reject certain testi-
mony. State v. Lanto, 99 N. J. Law 94.”  The 

20 complainant is entitled to redeem the certificates 
of tax sales sub judice, and I will advise a decree 
accordingly. I f  the parties cannot agree upon 
the amount required to be paid by the com-
plainant to the defendant to effectuate such re-
demption, the matter will be referred to a Master 
for computation, with direction to report to the 
Court as promptly as possible.

30

4.0
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AMENDED CONCLUSIONS.
Filed November 26,1929.

IN CHANCERY OF NEW  JERSEY.

Between

E l iz a b e t h  H e ig h t s  Re a l t y  
Co mp a n y , a corporation,

Complainant,

and
K ar l  S c h a f f e r ,

Defendant.

F a l l o n , V.-C.
This is a suit to redeem certificates of tax sales 

made November 12, 1917, under the authority of 
the tax act of 1903. P. L. 1903 p. 394. The 
solicitor of the defendant, after the hearing, made 
known to the Court that he did not controvert 
the complainant’s right to redeem certificate of 
tax sale relating to the premises Nos. 190 and 
192 William avenue. He conceded complainant’s 
right to redeem such certificate. The proofs 
manifest that the defendant did not strictly 
comply with essential statutory requisites in his 
endeavor to perfect title to the property in 
question. The notice of redemption alleged to 
have been served was not legally served upon the 
complainant. Notice to redeem claimed to have 
been mailed to or served upon an incorporator 
is of no legal effect. Service upon an incorpora-
tor is not service upon a corporation. Section 
59 of P. L. 1903 p. 394 provides for service 
of notice to redeem on “ all persons interested 
in the land of their right to redeem.”  Personal

10

20

30
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service is required on persons interested who 
reside in the taxing district. Persons interested 
who reside out of the taxing district may he 
served personally or by mailing to their post 
office address if it can be ascertained, and by 
posting on the premises sold, if  it cannot be 

10 ascertained. Service o f notice to redeem on the 
complainant is alleged to have been made upon 
a person described as an incorporator. The 
proofs show that the corporate franchise of com-
plainant, because of failure to pay franchise tax, 
was revoked by proclamation of the Governor. 
P . L. 1918 p. 1235. The notice to redeem is 
claimed to have thereafter been served upon the 
complainant. The corporate franchise was rein-
stated in 1926. The proofs show that Charles 

20 ^ * ®auer> as agent of the defendant, on 
October 22, 1919, served a notice to redeem on 
“ Elizabeth Heights Realty Company, by leaving 
the same with William J. Shearer, Incorporator, 
at his home No. 1100 Anna Street, Elizabeth,. 
N. J .,”  and that the defendant mailed duplicate 
notices to redeem to complainant, one “ in care 
of Mr. Charles S, Wood, Incorporator, 510 West 
135th Street, New York,”  and the other “ in care 
of A. W. Possell, Incorporator, 435 East 66th 

^  Street, New York.”  An incorporator like a 
shareholder of a corporation is not to be regarded 
in privity with the corporation, and even though 
a notice be served upon him affecting the inter-
ests of the corporation, he is not under a special 
duty of communicating such notice to the corpo-
ration, and such service is not notice to the 
corporation. 10 Cvc. 1061. A  court of equity 
will seize upon the slightest flaw of substance in 
tax sales to restore property to the owner. 
Welles v. Schaffer, 98 N. J. Eq. 31, at p. 35;

40
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McCandless v. Schaffer, 142 Atl. Rep. 566. In 
Harrington  v. Horster, 89 N. J. Eq. 271, this 
court held— “ The sale o f land for  non-payment 
of taxes is such an extreme interference with 
private property that the law guards ̂ the rights 
of the owner with the utmost care # No
intendment will be made in favor o f the legality 
o f tax sale proceedings; the burden o f showing 
compliance with the law is cast upon the pur-
chaser. State, Baxter  v. Jersey City, 36 N. J. L.
188, at p. 192. Notice and default are indis-
pensable conditions to. the divestiture of title 
under a tax sale. Nugent v. Lindsley, 100 N. J.
Eq. 87, at p. 90. It is a well established rule 
that every requirement of the law relating to 
the sale of land for the non-payment of taxes, 
prescribing the procedure which tends to the 20 
security of the property owner, or for his benefit, 
must be strictly conformed to. The action of the 
defendant in endeavoring to perfect the affidavits 
filed by him with the Register of Deeds of Union 
County years after they were filed, and the action 
of said Register in permitting the papers filed 
with him, of which such affidavits formed a part, 
to be taken from his files and mutilated, and in 
permitting affidavits attached to certificates of 
sale to be detached therefrom, and in permitting 30 
an additional affidavit (referred to in the testi-
mony of the Register as explanatory) to be at-
tached to the papers originally filed, in an en-
deavor to perfect imperfections in the affidavits 
originally filed, is not only reprehensible, but 
clearly illegal. The Register himself would be 
unauthorized to make the changes in the instru-
ments filed with him which he permitted the 
defendant to make. The effect of the Register 
permitting the defendant to mutilate the instru-
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merits filed with such officer is to invalidate such 
instruments. That the defendant appreciated the 
invalidity of his tax sale proceedings in the 
case sub judice is evidenced by the fact that 
shortly prior to the hearing of the case he under-
took to correct the proceedings in the manner 

10 above mentioned. The affidavits relating to 
service of notices to redeem appear to have been 
taken before one Mabel Seibert, who, by such 
name, was commissioned a Notary Public of New 
Jersey. She was married on August 16, 1919. 
The jurat to the affidavits purporting to be proofs 
o f service and non-redemption were signed by her 
as Mabel Seibert-Graff, Notary Public. In the 
absence of statutory authority the person com-
missioned as notary public under the name of 

2o Mabel Seibert was unauthorized to sign her name 
to jurats to affidavits as “ Mabel Seibert-Graff, 
Notary Public,”  and consequently the purported 
affidavits must be regarded as a nullity. Women 
may be appointed and commissioned as notaries 
public (3 Comp. Stat. p. 3761, Sec. 211) but they 
can only act as such in their name as appointed 
and commissioned. I am constrained to consider 
that if the legislature contemplated the continu-
ance of authority of a feme sole appointed notary 

30 public, after her marriage, legislation would have 
been enacted such as relates to women appointed 
and commissioned as masters in chancery and/or 
attorneys or counsellors at law. P. L. 1923 pp. 
265 and 266. The testimony of the several wit-
nesses is conflicting. The testimony of the wit-
ness for the defendant impressed me, in many 
instances, as being quite incredible. The testi-
mony of complainant’s witnesses in my judgment 
is more credible than the testimony of defend-
ant’s witnesses. In Riehl v. Riehl, 101 N. J. Eq.

40
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15, at pp. 22, 23, Chancellor Walker indicated 
the settled rule of law to be that “ The trier 
of facts is the judge of the credibility of wit-
nesses and does not have to believe a particular 
witness or witnesses. * . * * And the trier
of the facts, whether court or jury, has the 
right to discredit altogether the testimony of a 10 
witness, where there is reason therefor, and to 
disbelieve him. The court of errors and appeals 
has held that the jury (and in chancery the court 
sits as the jury, in other words, tries the facts), 
are at liberty to discredit and reject certain 
testimony. State v. Lanto, 99 N. J. Law 94.M 
The complainant is entitled to redeem the cer-
tificates of tax sales sub judice, and I will advise 
a decree accordingly. If the parties cannot agree 
upon the amount required to be paid by the 2o 
complainant to the defendant to effectuate such 
redemption, the matter will be referred to a 
Master for computation, with direction to report 
to the Court as promptly as possible.

30

40
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ORDER.
Filed November 20,1929.

IN CHANCERY OF NEW  JERSEY.

10  Between

E l i z a b e t h  H e ig h t s  R e a l t y  
Co m p a n y , a corporation,

Complainant,

and
K a r l  S c h a f f e r ,

Defendant.

The Court being of opinion that the prayer of 
20 the above named complainant should be granted, 

and that the complainant should have and exer-
cise the right to redeem the lands and premises 
particularly described in the bill of complaint, but 
before making final decree in this matter, the 
same should be referred to a Master to ascertain 
what sum or sums should be paid by the com-
plainant to the defendant in redemption of said 
lands and premises and after hearing and con-
sidering the arguments of the respective counsel 

30 herein;
It is, on this 20th day of November, A. D. 1929, 

Ord er e d  that the above-entitled cause be re-
ferred to Aloysius McMahon one of the Masters 
of this Court, to ascertain and compute the sum 
or sums of money to be paid by the complainant 
to the defendant in redemption of Lots 37 and 38 
in Block 1 and Lots 23 and 24, 34 and 35, 41 and 
42 in Block 2 as the same are laid down and 
designated on a certain map entitled “ Map of 

40 Elmora Manor Property of Elizabeth Heights
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Order.

Realty Company,”  from the certificates of tax 
sales held on the same by the defendant, and to 
report the same with all convenient speed;

And it is further Ordered that until the com-
ing in of said report, all other equities he re-
served.

E. R. WALKER,
C.

Respectfully advised,

J n o . J. F a l l o n ,
V.-C .

20

30

40
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F I N A L  D E C R E E .

Filed June 16, 1930.

IN CHANCERY OF NEW  JERSEY.

10  Between

E l i z a b e t h  H e ig h t s  R e a l t y  
Co mpa n y ,

Complainant,

and
K a r l  Sc h a f f e r ,

Defendant.

This cause coining on to be heard in the pres- 
20 ence of Adolf L. Engelke, of counsel with the 

complainant, Elizabeth Heights Realty Company, 
and Charles Wagner, of counsel with the defend-
ant, Karl Schaffer, and the Court having exam-
ined the pleadings and taken the proofs o f the 
respective parties in open court, and having con-
sidered the arguments of the respective counsel 
thereon, and it appearing to the satisfaction of 
the Court that complainant is entitled to the re-
lief prayed for by it in its said bill of complaint, 

30 and the parties being in dispute as to the amount 
payable, the Court referred the matter to 
Aloysius McMahon, one of the Masters of this 
Court, to ascertain and compute the sum or sums 
of money to be paid by the complainant to the 
defendant in redemption of the lands hereinafter 
described, and said Master having heretofore 
filed his report that there is due to the defendant 
the sum of $90.08;

It is, on this 16th day of June, A. D. 1930 by 
40 ^ dwin Robert Walker, Chancellor of the State of
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New Jersey, Orde re d , A dj udg ed  and Dec re ed  and 
the said Chancellor doth, by virtue of the power 
and authority of this Court, hereby order, ad-
judge and decree that the said complainant, 
Elizabeth Heights Realty Company, is entitled to 
redeem the several lots, known and distinguished 
on the Assessment Map of the City of Elizabeth, 10 
aforesaid, as Lots numbers 181-183, 190-192, 203- 
205 and 217-219 William avenue, in the City of 
Elizabeth, aforesaid, and also known on a map 
entitled “ Map of Elmora Manor Property of 
Elizabeth Heights Realty Company”  as lots num-
bers 37 and 38 in Block 1 and lots 23 and 24, 34 
and 35, 41 and 42 in Block 2, in the City of 
Elizabeth, Union County, this State, from the tax 
sales thereof, for taxes delinquent for the years 
1915 and 1916, held respectively on November 9, 20
1916, and November 12, 1917, and the certificates 
thereof made by the Comptroller o f the said City 
of Elizabeth to the defendant, Karl Schaffer, 
upon the payment of the sum of $90.08;

And it is further Ordered , A dj udg ed  and D e ­
c r e e d  that the proceedings recorded as deeds in 
the Union County Register’s office in Book 1040 
of Deeds for said County, at pages 487, 490 and 
484, and in Book 1113 of Deeds for said County, 
at pages 32 and 34 respectively, are invalid and 30 
ineffectual and the Register of Union County be 
and he is hereby required and directed on the 
filing with him of a duly certified copy of this 
Decree, to record the same in the record of deeds 
for said County and to note in the margin of the 
record of said proceedings in the books and at 
the pages aforesaid, the place of record of this 
Decree;

And it is further Order ed , A djudge d  and D e ­
c r e e d  that the complainant recover of the de-
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10

20

30

fendant the costs o f this suit to be taxed, and 
the Clerk of this Court is directed to and shall tax 
in said costs, moneys paid by the complainant 
tor a transcript of the testimony for the use of 
the Court, as well as a counsel fee of two hun-
dred and fifty dollars;

And it is further Or de r e d , A d jud ged  and De -
c r e e d , that the complainant serve a copy o f this 
Decree, together with a copy o f the taxed bill o f 
costs, upon the defendant, Karl Schaffer, or his 
solicitor, within ten days from the date hereof, 
and that the said complainant pay to the said 
defendant, Karl Schaffer, or to his solicitor, the 
aforesaid sum of $90.08 unless the amount of the 
taxed bill o f costs shall exceed that sum, in 
which event said sum of $90.08 shall be offset 
credited and allowed by the complainant against 
the taxed M l 0f  costs, and the said defendant 
shall forthwith pay the said complainant the 
taxed bill o f costs reduced by crediting thereon 
the sum of $90.08 as aforesaid;

And it IS further Or de r e d , A dju dge d  and De -
c r e e d  that if  payment by the defendant to the 
complainant of the several sums, reduced by the
will!-48 9nS !lemnb/ fore Provided, be not made 

thin 30 days after the service upon him of
a true copy of this Decree and complainant’s 
taxed costs, a writ o f fieri facias de bonis et ter-
n s  shall issue out of this Court to make the sum 
o money aforesaid, in accordance with the rules 
and practice of this Court.

E. R. W ALKER,
n

Respectfully advised,

Jn o . J. F a l l o w ,
V.-C.

40
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NOTICE OF APPEAL.

Filed June 27, 1930.

IN CHANCERY OF N EW  JERSEY.

Between \

E l i z a b e t h  H e ig h t s  R e a l t y  I 
Co m p a n y , a corporation, f 

Complainant, \

and l
K a r l  S c h a f f e r , 1

Defendant. J

The defendant, Karl Schaffer, hereby appeals 
from the final decree made in the above-entitled 
cause on the sixteenth day of June, 1930, by the 
Chancellor, on the advice of Vice-Chancellor 
John J. Fallon, wherein the Court adjudges that 
the complainant is entitled to the redemption of 
the premises, described on the Assessment Map 
of the City of Elizabeth as Lots numbers 181- 
183, 190-192, 203-205 and 217-219 William avenue, 
in the City of Elizabeth, New Jersey, and also 
known on a Map entitled ‘ * Map of Elmora Manor 
Property of Elizabeth Heights Realty Com-
pany,”  as lots numbers 37 and 38 in Block 1 and 
Lots 23 and 24, 34 and 35, 41 and 42 in Block 2, 
in the City of Elizabeth, Union County, New 
Jersey, from the tax sales thereof, and wherein 
the Court adjudges that upon filing said Decree 
with the Register of Union County, the said 
Register shall note in the margin of the record 
of the books wherein said tax sales are recorded 
as deeds, the place of record of this Decree, and 
wherein the Court adjudges that the complainant

10

20

30

40
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recover of the defendant the costs of suit to be 
taxed, and to have a writ of f i e r i  fa c ia s  d e  b o n is  
e t  t e r r i s  to make up said sums, less credits al-
lowed in said Decree, and the defendant appeals 
from the whole and every part of said Decree 
to the Court of Errors and Appeals in the last 

D) resort in all causes.

CHARLES WAGNER,
Solicitor and of Counsel with the Defendant.

I conceive there is good cause for appeal in 
the above cause.

CHARLES WAGNER,
Of Counsel with the Defendant.

A  true copy.
20 Ch a r l e s  W a g n e r ,

Solicitor and of Counsel with the Defendant.

Service of a true copy of the within Notice of 
Appeal is acknowledged this 26th day of June,
1930.

ADOLF L. ENGELKE, 
Solicitor of Complainant.

30

40
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PETITION OF APPEAL.

Filed June 27, 1930.

N EW  JERSEY COURT OF ERRORS AND 
APPEALS.

Betw een  \

E l iz a b e t h  H e ig h t s  Re a l t y  I 
Co mp a n y , a corporation, f 

Complainant-Appellee, \

and l
K a r l  Sc h a e f e r , 1

Defendant-Appellant. 1

To the Honorable the Court of Errors and Ap-
peals in the last resort in all causes:

The petition of Karl Schaffer, appellant in the 
above-entitled cause, respectfully shows that:

1. Your petitioner finds himself aggrieved by 
a final decree made in the Court of Chancery by 
his Honor, Edwin Robert Walker, Chancellor of 
the State of New Jersey, on the advice of his 
Honor, John J. Fallon, Vice-Chancellor, which 
decree bears date the sixteenth day of June, 
1930, in a certain cause in the said Court of 
Chancery wherein Elizabeth Heights Realty Com-
pany, a corporation, was complainant and Karl 
Schaffer, the petitioner, was defendant, and your 
petitioner finds himself aggrieved in these re-
spects, to wit, that:

The said Decree adjudges that the complainant 
is entitled to redeem the several lots known and 
distinguished on the Assessment Map of the 
City of Elizabeth, as Lots numbers 181-183, 190-

10

20

30

40
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10
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Petition of Appeal.

40

192, 203-205 and 217-219 W illiam avenue, in the 
City o f Elizabeth, New Jersey, and also known 
on a Map entitled “ Map o f Elmora Manor P rop -
erty o f Elizabeth Heights Realty Company,”  
as lots numbers 37 and 38 in block 1 and Lots 23 
and 24, 34 and 35, 41 and 42 in Block 2, in the 

ity Elizabeth, Union County, New Jersey, 
from  the tax sales thereof, fo r  taxes delinquent 
fo r  the years 1915 and 1916, held respectively on 
November 9, 1916, and November 12, 1917, upon 
payment o f the sum o f ninety dollars and eight 
cents ($90.08), and does further order, adjudge 
and decree that the proceedings recorded as 
deeds in the Union County R egister’s Office in
7nA°k 1?4°  ° f  Deeds for said County at pages 487, 
490 and 484, and in Book 1113 of Deeds for said
County at pages 32 and 34 respectively, are in-
valid and ineffectual, and that upon filing with 
the Register of a duly certified copy of said De-
cree that the Register note in the margin of the 
record of said proceedings in the books and at 
the pages aforesaid, the place of record of this 
decree, and said decree does further adjudge that 
if payment by the defendant to the complainant 
of said taxed costs reduced by the credits as pro- 
vided m said decree, be not made within thirty 
(30) days after service of a true copy of the 
Decree and taxed costs, a writ of f i e r i  fa c ia s  d e  
b o m s  e t  t e r n s  shall issue to make up the sum of 
money aforesaid.

And your petitioner humbly appeals from  the 
portions o f the Decree o f the Chancellor which 
adjudge adversely to the defendant as aforesaid

that" the gr° Und that the same are err°neous in

1. The evidence does not justify a Decree that 
the complainant is entitled to redemption with
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respect to the premises described as Lots 37 and 
38 in Block 1, and known as Nos. 190-192 on the 
North side of William avenue, Elizabeth, New 
Jersey, for the reason that the defendant, at 
the trial of the cause, did not resist redemption 
as to said premises, and offered to accept redemp-
tion, and has always been willing and is now 10 
willing to accept redemption for the same.

2. The evidence does not justify the decree 
that the complainant is entitled to redemption of 
the remainder of the premises described in said 
Decree, to wit, Lots 23 and 24, 34 and 35, 41 and 
42 in Block 2, as laid down on the aforesaid Map, 
and does not justify the award of costs to the 
complainant.

3. The proof submitted by complainant was 20 
not so clear and convincing as to justify a Decree 
that the complainant was entitled to redemption.

4. The proof submitted by the defendant was 
sufficient to justify a dismissal of complainant’s 
bill.

5. The proof submitted by the defendant was 
sufficient to justify a finding that due and legal 
service of a notice to redeem the said premises

• on
was made by defendant upon the complainant, ou 
and that the complainant failed to redeem the 
said premises from the lien of the respective tax 
certificates of the defendant within the statutory 
time, and that all right, title and interest of the 
complainant in said premises was thereby cut off.

6. The decree is contrary to the weight of evi-
dence.

7. The decree is contrary to the principles of 
equity and law applicable to said cause. 40
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8. The decree is based upon evidence and find-
ings of fact which occurred after the time for 
redemption had expired, and after all right, title 
and interest of the complainant in said prem-
ises was cut off.

9. The Court should have ordered, adjudged 
and decreed that the complainant did not meet 
the burden of proof necessary for the com-
plainant to prevail, and that the defendant’s 
proofs justified a finding that the complainant’s 
right, title and interest in said premises had been 
duly and legally cut off, and the said bill of com-
plainant should have been dismissed, with costs 
to the defendant to be taxed.

Your petitioner further prays that the said 
Decree may be reversed, set aside and for noth-
ing holden, and that your petitioner may have 
such other relief in the premises as to this Hon-
orable Court may seem proper.

CHARLES WAGNER, 
Solicitor and of Counsel with 

Defendant-Appellant.

Service of a true copy of the within Petition 
°t Appeal is hereby acknowledged this 26th dav 
of June, 1930. y

ADOLF L. ENGELKE,
Solicitor of Complainant-Appellee.
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STIPULATION.

IN CHANCERY OF N E W  JERSEY.

Between

E l iz a b e t h  H e ig h t s  Re a l t y  
Co mp a n y , a corporation,

Complainant,

and

K ab l  Sc h a f f e r ,
Defendant.

The complainant and defendant stipulate by 
their respective counsel as follows: „ q

1. The appeal now filed by the defendant in
the Court of Errors and Appeals in the last re-
sort in all causes, from the final decree in said 
cause, shall be considered to be inclusive of the 
appeal heretofore filed from the Order of the 
Chancellor, on the advice of Vice-Chancellor 
John J. Fallon, dated November 20, 1929, and 
shall be considered in substitution of said former 
appeal, so as to embrace all the issues in said 
cause on appeal. 30

2. The deposit of one hundred ($100) dollars 
heretofore made in the Court of Chancery in 
connection with the appeal from said Order, and 
deposited in accordance with the rules, shall be 
considered as the requisite deposit in the appeal 
from the final decree in said cause, and it is here-
by stipulated that the deposit of one hundred 
($100) dollars requisite upon the filing of the

40
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Stipulation.

appeal from the final decree is hereby con-
sidered to have been made.

ADOLF L. ENGELKE, 
Solicitor of Complainant.

Dated June 26, 1930.

CHARLES WAGNER, 
Solicitor of Defendant.

20

30

40
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ANSWER TO PETITION OF APPEAL.

Filed July 1, 1930.

N EW  JERSEY COURT OF ERRORS AND  
APPEALS.

Between

E l iz a b e t h  H e ig h t s  Re a l t y  
Co mp a n y , a corporation,

Complainant-Appellee,

and

K arl  Sc h a f f e r ,
Defendant-Appellant.

The answer of Elizabeth Heights Realty Com-
pany, a corporation duly organized and existing 
under the laws of the State of New Jersey, the 
above named appellee, to the petition of appeal 
of Karl Schaffer, the above named appellant.

This appellee, not admitting the truth of all or 
any of the matters in the said petition of appeal 
contained, for answer thereto, nevertheless, ad-
mits that a Decree was on June 16, 1930, made 
and entered in the Court of Chancery of New 
Jersey in the above-entitled cause, for the pur-
poses in said petition mentioned, and as therein 
set forth; but as to the substance and form of 
said Decree, this appellee begs leave to refer 
thereto when the same shall be produced.

This appellee is advised and believes that the 
said Decree is agreeable to equity and it prays 
that the same may be affirmed, with costs to be 
taxed in favor of this appellee.

ADOLF L. ENGELKE, 
Solicitor for and of Counsel with Appellee.

10

20

30

40
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TESTIMONY.

IN  C H AN C E R Y OF N E W  JE R SE Y .

10

Betw een

E l iz a b e t h  H e ig h t s  Re a l t y  
Co.,

Complainant,

and

K ar l  Sc h a f f e r ,
Defendant.

Appearances:
Adolf L. Engelke, Esq., for the complainant. 

2o Charles Wagner, Esq., for the defendant.

Before Hon. Jno. J. Fallon, Vice-Chancellor.

Chancery Chambers, Jersey City, N. J.,

June 22, 1927.

TH E CASE FOR TH E CO M PLAIN AN T.

Mr. Engelke: I offer in evidence, first, certified 
copy of a deed from The Modern Homes Realty 

30 Company to Elizabeth Heights Realty Company, 
dated June 1, 1916, and recorded June 14, 1916, 
in Book 683 of Deeds for Union County, on pages 
423, etc.; whereby the grantor conveys to the 
grantee Lots 37 and 38 in Block 1 ; Lots 82 and 
83, 60 and 61, 23 and 24, 34 and 35, 41 and 42, 
all in Block 2 on Map of El Mora Manor, and 
other lots.

Mr. W agner: Before that is offered, I  think 
we are entitled to an explanation as to why the 

4 0 original deeds cannot be produced.
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James J. O’Brien, for complainant, direct.

The Vice-Chancellor: You mean, instead of a 
certified copy?

Mr. W agner: Yes, sir.
The Vice-Chancellor: W ell, under the rules of 

evidence, it is admissible. I do not know why 
it is offered.

Mr. Engelke: W e have searched for the orig-
inal deed, high and low, and cannot find it. That 
is the answer.

The Vice-Chancellor: Well, let it be marked.
(The paper is marked Exhibit C. 1.)

JAM ES J. O ’BR IEN , sworn.

D irect exam ination  by Mr. Engelke.

Q Mr. O ’Brien, you are connected with the 20 
Register’s Office in Union County? A  Yes, sir.

Q And you have been subpoenaed to produce 
the original tax sale proceeding and attached 
notice, and purported affidavits, recorded in Book 
1040 of Deeds for Union County, at page 4 8 4 -  
have you that paper with you? A  Page 487?

Q I want 487 and 484 and 494? A  Yes, 
here is 484 (producing same).

Mr. Engelke: I wish to offer this; and I 30 
offer a certified copy to be marked.

The Vice-Chancellor: Offer them in the 
order that you wish to offer them. I see 
the originals have certain markings on them 
— you had better look at the originals and 
give certain notations from them, as you 
think you want to.

Q W ill you give me the one recorded in 
Book 484? A  (The witness complied.) 40
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James J. O’Brien, for complainantdirect.

Mr. Engelke: I  wish to offer in evidence 
the original tax sale proceedings, consisting 
of a certificate of tax sale, No. 2493, wherein 
the Comptroller of the City of Elizabeth 
sold to Karl Schaffer Lots 217, 219 William  
avenue, for $5.77, for the arrears of taxes 
for the year 1916, bearing date November 
22, 1917, to which is attached a purported 
notice to Elizabeth ‘Heights Realty Co., 
Morris Steinberg, Ralph L. Shearer and Mrs. 
Ralph L. Shearer, and purported affidavits 
endorsed on the back thereof, together with 
what purports to be an affidavit by Karl 
Schaffer, dated April 5, 1926; and another 
paper which purports to be an affidavit of 
Karl Schaffer, dated June 16, 1927 (part of 

20 the papers), and, on the back of the pur-
ported affidavit dated April 5, 1926, there is 
stamped— “ Received in the Register’s Office 
of the County of Union, N. J., on the 16th of 
April, 1926, at 1 :30 o ’clock in the afternoon, 
and recorded in Book 1040 of Deeds for said 
County on page 484, etc.,”  and, in red ink 
at the top of the endorsement, the number 

48892.”  On the side, and adjoining the en-
dorsement above referred to, there is 

3o stamped, in blue ink, “ Received Union 
County Register’s Office, April 6, 1:30 P. M.,
1926. Elizabeth, N. J. Edward Bauer, Regis-
ter,”  which is scratched out by lead pencil. 
Above the effaced stamp there is another 
stamp, in blue ink, containing the following: 

“ Received 
Union County 
Register’s Office 
June 16, 2:07 P. M., 1927 

40 Elizabeth, N. J.
Edward Bauer, Register.” *
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James J. O’Brien, for complainant, direct.

attached, as a last sheet of the exhibit offered 
is another certificate, which says, “ Received 
in the Register’s Office of the County of 
Union, N. J., on the 16th day of June, A . D. 
1927, at 2:07 o ’clock in the afternoon, and 
recorded in Book— of Deeds for said County 
on pages— Above this endorsement there
is, in lead pencil, first the number “ 48892,”  
followed by the number “ 1010-484.”

The Vice-Chancellor: I notice, from the 
filing endorsement on the bill of complaint 
in this case, that the bill of complaint was 
filed October, 1926.

Mr. Engelke: Yes, sir. I wish your 
Honor to take particular notice of this 
paper: Your Honor will observe that it was 
originally fastened by three brass fasteners 
— three through some, and two through some 
others— and then the last sheet is fastened 
by wire brass.

The Vice-Chancellor: The brass fasteners 
are not of the same size, I note.

Mr. Engelke: I did not notice that.
Mr. Wagner : I will explain that.
The Vice-Chancellor: W ait until he 

finishes his case.
Mr. Engelke: I am stating the facts. I 

ask that the exhibit offered be admitted in 
evidence, and a certified copy thereof 
marked.

Mr. W agner: I have not any certified 
copy of that; I do not know anything about
it, at all, your Honor. The original is pro-
duced here.

The Vice-Chancellor: Well, you can have 
a certified copy made.

10

20

30

40
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James J. O’Brien, for complainant, direct.

Mr. Engelke: Well, I  would like to offer 
the certified copy of what the Begister 
offered to me, and which he certified to me on 
June 7, 1926.

The Vice-Chancellor: Whoever made this 
certified copy was not very particular about 
close attention to the writing of the name 
“ Mabel Se#ert Graff”  attached to the 
Bauer affidavit.

Mr. Engelke: Your Honor sees that it is 
essential, sometimes, to produce the original 
document.

The Vice-Chancellor: I observe that the 
“ e $ e rt”  is written up over the “ S ,”  as if it 
was written in after the former “ S ”  was 
written; and the same appears in the other 

20 purported affidavit of Karl Schaffer— the 
“ ei^grt”  was written in after the name was 
originally written.

Mr. W agner: “ S e# ert”  is written in, 
your Honor.

The Vice-Chancellor: Y es; it appears to 
be signed as “ Mabel S. Graff,”  and then, as 
an afterthought, this “ ei#ert”  is written in, 
and written up above because it could not be 
written across. Look at it.

Mr. W agner: Y es; there is no doubt 
about that.

The Vice-Chancellor: W ell, I  would like 
to have a transcript of these papers as they 
are, and not as the transcriber has given it 
to you already.

Mr. W agner: I  will, if your Honor will 
permit me, have a photoscopic copy made.

The Vice-Chancellor: You may do that;
4 o and, under the statute, passed this year,
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James J. O’Brien, for complainant, direct.

photoscopic copies can be admitted in evi-
dence.

Mr. Engelke: How can we mark this in 
evidence now?

The Vice-Chancellor: W ell, it is simply 
referred to on the record as identified here.

Mr. Engelke: I  offer in evidence Tax 
Sale proceeding based upon a tax sale cer-
tificate No. 2490, from the City of Elizabeth, 
by the Comptroller of the City of Elizabeth, 
to Karl Schaffer, of Lots 203 and 205 W il-
liam avenue, for $5.77, for the delinquent 
taxes of 1916, and dated November 22, 1917, 
and is endorsed on the back with the num-
ber “ 48891,”  to which is attached what 
purports to be a notice to redeem, directed 
to Elizabeth Heights Realty Company, Mor- 20 
ris Steinberg, Ralph L. Shearer, Mrs. Ralph 
L. Shearer, on the back of which is en-
dorsed what purport to be two affidavits, 
purporting to be made, the first by Charles 
L. Bauer, Jr., and the second by Karl Schaf-
fer, to which is further attached a paper pur-
porting to be an affidavit by Karl Schaffer, 
sworn to, or purporting to be sworn to, July 
5, 1926, on the back of which there is this

“ 7 • O A
endorsement, reading from the top down: 
“ Deed,”  in red letters “ 30415,”  scratched 
otit in lead pencil, and the word underneath, 
in lead pencil, “ Re-record.”  Below are these 
words stamped, as follows: “ Received in the 
Register’s Office of the County of Union, N.
J., on the 6th day of April, A . D. 1926, at 1 :32 
o ’clock in the afternoon and recorded in Book 
1040 of Deeds for said County, on pages 490,
&c. Edward Bauer, Register.”  Adjoining,



50

James J. O’Brien, for complainant, direct.

and to the left of the endorsement, on top, 
the words, in blue ink,

“ Received 
Union County 
Register’s Office 
Jun. 16, 2:05 P. M., 1927 

10 Elizabeth, N. J.
Edward Bauer, Register” ; 

and then, to which is further attached what 
purports to be an affidavit by Karl Schaffer, 
purporting to be sworn to June 16, 1927; 
on the back of which is this further endorse-
ment, in lead pencil: “ 1040-490. Filed,”  and 
then these words, stamped “ Received in the 
Register’s Office o f the County of Union, 
N. J . on the 16th day o f June, A. D. 1927, at 

20 2:05 o ’clock in the afternoon, and recorded
in Book of Deeds for said County, on pages 

I offer that instrument in evidence. I 
offer, further, in evidence, Tax Sale pro-
ceeding founded on tax sale certificate No. 
2488, of the City of Elizabeth, made by the 
Comptroller of the said City to Karl Schaffer 
for the sale of Lots 181, 183 William avenue, 
for $5.77, which certificate bears date No-
vember 22, 1917, to which is attached a no- 

30 tice purporting to be a notice to redeem di-
rected to the Elizabeth Heights Realty Com-
pany, Morris Steinberg, Ralph L. Shearer 
Mrs. Ralph L. Shearer, on the back of 
which are what purport to be two affidavits, 
the first by Charles L. Bauer, and the second 
by Karl Schaffer, both purporting to be 
sworn to October 23, 1919, to which is at-
tached another paper purporting to be an 
affidavit by Karl Schaffer, and dated April 

40 5, 1926, on the back of which is endorsed
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Mrs. Mabel Seifert Graff, for complainant, direct.

Serial Number “ 30,412” ; there is stamped 
the word “ Filed,”  and the following lan-
guage, “ Received in the Register’s Office 
of the County of Union, N. J. on the 6th 
day of April, A. D., 1926, at 1:31 o ’clock 
in the afternoon, and recorded in Book 1040 
of Deeds, for said County, on pages 487, &c. 1°
Edward Bauer, Register.”

(The papers are admitted in evidence.)
Mr. Engelke: That is all I  will ask of 

this gentleman.
The Vice-Chancellor: Well, you are going 

to photograph these papers?
Mr. Engelke: Yes, I am, your Honor. I 

would like to recall Mrs. Graff, to identify 
her signature.

MRS. MABEL SERSJERT GRAFF, sworn.

Direct examination by Mr. Engelke.

Q I show you a paper writing which is at-
tached to Certificate of Tax Sale No. 2490, and 
direct your attention to the writing “ Mabel 
Seibert Graff” —is that your signature? A  30
That is my signature.

Q I again direct your attention to the words 
written in a purported affidavit of Mr. Schaffer, 
and lower, on the same sheet, to the name “ Mabel 
Sej^ert Graff” —is that your signature? A
That is my signature.

Q And I direct your attention to a paper at-
tached to Tax Sale Certificate, No. 2493, which 
purports to contain two affidavits, to the first of 
which there seems to have been written “ Mabel 40
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Mrs. Mabel Sei ìrt Craff, for complainant, direct.

S. Graff,”  and then something after the letter 
“ S ” — is that your signature? A  That is my 
signature.

Q Who wrote the letters “ e i& rt”  after the 
letter S in the middle of that name? A  That is 
my writing.

%  I  call your attention to the name “ Mabel 
Seibert Graff,”  written lower down on the same 
sheet, to what purports to be an affidavit o f Karl 
Schaffer—is that your signature? A  That is my 
signature.

Q Did you write it? A  Yes, sir.

20

30

eitfert” ? A

A  Well,

40

By the Vice-Chancellor.

Q When did you write “ ei#ert”  after the 
letter S? A  Well, at the same time.

Q Well, hardly at the same time, did you 
because didn’t you first write the name “ Mabel
S. Graff” ? A  Yes, first I wrote “ Mabel S. 
Graff.”

Q When did you write the 
Right after that.

Q Why didn’t you write it at first ? 
because I recollected I got my commission under 
the name of “ Mabel Sejtfert.”

did somebody suggest to you to put 
the ei#srt”  there before you did it? A  No- 
on second thought I did it myself.

Q When did that “ second thought”  come to 
you—how long after you wrote the name down? 
A After I had stamped the name “ Notary Pub 
he of New Jersey.”

Q Did you stamp the words “ Notary Public
“ M immediately after writing
“ Mabel S. Graff” ? A  Yes. 6

Q Now, how long after that did you write the 
word in there “ eigert” ? A  The next instant.
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Mrs. Malel Sejfert Graff, for complainant, direct.

Q How do you know you wrote it the next in-
stant— what refreshes your recollection as to 
that? A  Because I got/, my commission under 
the name of “ Mabel Seibert.”

Q I know, but as long as you got your com-
mission under the name “ Mabel Se^^ert,”  why 
didn!t you write your name originally “ Mabel 10 
Seibert Graff” ? A  Well, in signing letters I 
might have wrote my name “ Mabel S. Graff,”  
but, as Notary Public, I know it was right to 
write “ Mabel Seibert Graff.”

Q But you knew you were swearing some-
body in making an oath before you, didn’t you?
A Yes.

Q And you knew that you were acting as a 
Notary Public at the time? A  Yes, sir.

Q And you knew you should write your name 20 
“ Mabel Sej#ert Graff,”  didn’t you? A  Yes.

Q But you did not write it that way? A  
Not at first. /j

Q Now, that “ ej#ert”  you wrote after Mr. 
Bauer wrote his name, didn’t you? A  Yes, sir.

By Mr. Engelke.

Q If that be so, Mrs. Graff, why didn’t you 
change that one, and make that one correspond to 
“ Mabel Sej#ert Graff”  instead of “ Mabel S. 30 
Graff’ ’ (referring to the signature to the pur-
ported affidavit of Karl Schaffer bearing date 
April 5, 1926) ? A  Well, then I had a new com-
mission, under “ Mabel S. G r a f f . T h e  other 
commission was under “ Mabel Se^ert,’ ’ in 1919.

Q I call your attention, Mrs. Graff, to a paper 
attached to Tax Sale Certificate No. 2486, and 
purporting to be an affidavit of Charles L. Bauer, 
to which the name of “ Mabel Seibert Graff”  is 
written, is that your signature? A Yes, sir. 40
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Harry B. Brockhurst, for defendant, direct.

Q Under the affidavit just referred to there 
is another purported affidavit bearing the sig-
nature “ Mabel Sej&ert Graff” —is that also your 
signature? A  That is my signature, too.

Cross examination by Mr. Wagner.
10

Q Mrs. Graff, at the time you were taking 
the affidavits, did you communicate with the 
Secretary of State on the subject of how you 
should sign your name?

Mr. Engelke: I  object; that is not ma-
terial.

The Vice-Chancellor: Well, she can say 
whether she communicated, or not; there is 

2o nothing harmful about that.

A  I did.

Q And did you receive a reply from him? 
A  I did.

Mr. Wagner: That is all.

(At this point, for the convenience of the 
witness, and by consent of counsel, Mr. Harry 

30 B. Brockhurst was sworn on behalf of the 
defendant.)

H ARRY B. BROCKHURST, E s q ., sworn.

Direct examination by Mr. Wagner.

Q You are a Counselor-at-Law of this State? 
A  I am.40
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Harry B. Brockhurst, for defendant, direct.

Q And yon acted for Elizabeth. Heights 
Realty Company for reinstatement of their 
charter, after it had been forfeited for non- 
payment or taxes?

The Vice-Chancellor: Aren’t yon assum-
ing something that may or may not be a 10 
fact?

Mr. Wagner: I  will pnt it in the form 
of a question.

The Vice-Chancellor: Is it conceded that 
the charter of Elizabeth Heights Realty 
Company was forfeited, at one time, for 
non-payment of tax, and was reinstated 
thereafter?

Mr. Engelke: Yes, sir. 2Q
The Vice-Chancellor: All right— go ahead.

Q Yon acted as attorney in that matter?
A  I understand my name was used; I  didn’t 
know it at that time.

The Vice-Chancellor: You were asked 
whether you acted as attorney?

The Witness: No, I did not act as at-
torney, knowingly.

Q It was done in your name by somebody? A  
You told me so, yes.

Q You did not object? A  No, I hadn t 
any objection, at all.

Q You are the registered agent of Elizabeth 
Heights Realty Company? A  So I am in-
formed.

Q And you were appointed originally as 
agent, without your knowledge? A  Yes; I 
knew nothing of it. 40
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Harry B. Brockhurst, for defendant, direct.

Q You were served with a subpoena to pro-
duce a copy of the Articles o f Incorporation of 
the Elizabeth Heights Realty Company; the 
minutes of the first meeting of the incorporators; 
the minutes o f the first meeting of the stock- 

in Spiders; the minutes of the first meeting of 
directors; all subsequent minutes of meetings 
of stockholders; all subsequent minutes of meet-
ings of the Board of Directors of said company; 
also the stock book; transfer book; also the 
by-laws of the said company; also all copies 
of any annual report filed by said company with 
the Secretary of State of New Jersey; also any 
other minutes, records, books, documents and 
data of said real estate company from its in-
corporation up to June 16, 1927—have you any 

20 such papers. A  I have been informed that
all the papers and books of the company__

Q You are asked whether you have them? 
A  I never had them.

Q Have you any such papers? A  I have 
not.

Q You never had, and have not now? A 
I  never had, and I have not now.

Q Did you ever see any of the papers to 
which I have drawn your attention? A  I 

30 do not recall ever seeing them.
Q Did you ever see any date at all relating 

to the organization or the life or proceedings—

The Vice-Chancellor: What is the object 
o f this? What you have asked him is as to 
whether his name was used as an attorney 
m effecting the reinstatement of this com-
pany; then you asked him if it was brought 
to his attention that he was the registered

40 f gent ? f  the comPany now, do you think 
he ought to have all these papers?
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Arthur E. Lenox, for complainant, direct.

The Witness: They are in court, I  be-
lieve.

Q But they are not in your possession? A  
No, I never had them; I don’t know anything 
about them.

No cross examination.
Mr. Engelke: I would like to offer in 

this suit this certificate of the Secretary 
of State.

Mr. Wagner: I shall object to it now.
The Vice-Chancellor: Well, I  will admit 

it, subject to your objection.
(The certificate is marked Exhibit C. 2.)

ARTHUR E. LENOX, sworn.

Direct examination by Mr. Engelke.

Mr. Engelke: I wonder whether I could 
ask Mr. Wagner whether all the testimony 
this witness has given with reference to 
the visit of Mr. Shearer and Mr. Seligman 
to the office, and the conversations had there 30 
with reference to the tender, as given in 
the other case (Shearer v. Schaffer) can 
be considered as testimony in this case, and 
then I shall confine myself merely to the par-
ticular lots in this case?

Mr. Wagner: I consent that whatever 
was said in the Schaffer case as to the 
visit of March 19th, 1926, shall be considered 
as evidence in this case.
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The Vice-Chancellor (to the witness): 
Your records show that it was March 19th?

The Witness: My records show March 
19th. The confusion is caused by the fact 
that on March 20th Mr. Shearer and Mr. 
Seligman came in and paid the taxes which 
we allowed them to pay, cleaning up all 
interest excepting the two certificates that 
Mr. Schaffer had.

The Vice-Chancellor: And that is where 
you think the confusion arises between 
“ March 19th”  and “ March 20th” ?

The Witness: Yes, sir— the tender was 
actually made on March 19th, and payment 
was made on the others on March 20th.

20 Q W ill you refer to your books, Mr. Lenox, 
with reference to the properties on William 
avenue? A  What sale?

Q The sale for the year 1917, relating to 
Lots 181 and 183 William avenue? A  No-
vember 12, 1917, sale; sold for unpaid taxes of 
1916; and was sold to Karl Schaffer, in fee; 
certificate No. 2488; for taxes of the year 1916.

Q And is there any notation there showing 
 ̂ whether or not Mr. Schaffer filed any proofs 

of disbursements? A  An affidavit of disburse-
ments was filed, No. 4102; the date is not given.

Q Now, refer to the Lots 203 and 205 W il-
liam avenue? A  The same sale?

Q Yes. A  203 and 205 were sold to Karl 
Schaffer, in fee; certificate 2490; and affidavit 
4104 was filed.

Q I make the same inquiry with respect to 
Lots 217 and 219 William avenue? A  217 and 
219, at the same sale, were sold to Karl Schaffer,

40
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Arthur E. Lenox, for complainant, direct.

in fee; certificate 2497; affidavit No. 4107 was 
filed; affidavit of expenses.

No cross examination.
The Vice-Chancellor: Is there any other 

witness?
Mr. Engelke: There is Mr. Seligman.
Mr. W agner: I  will admit that Mr. Selig-

man’s testimony given in the previous case 
(Shearer v. Schaffer) concerning the subject- 
matter of the occurrence of March 19th, at 
the City Hall in Elizabeth, may apply in 
this case as given there.

The Vice-Chancellor: W ill that satisfy 
you, Mr. Engelke?

Mr. Engelke: I  do not see any reason 
for calling him.

The Vice-Chancellor: All right; that will 
be the order— that the testimony of Mr. 
Seligman, given in the other case (Shearer 
v. Schaffer) shall be the testimony in this 
case as to that particular visitation.

Mr. Wagner: With the understanding 
that the visit of Mr. Shearer and Mr. Selig-
man, on March 19th, to the City Hall con-
cerned all the properties which are the sub- 30 
ject-matter of these two suits.

Mr. Engelke: Yes, that is true.
The Vice-Chancellor: He says that is 

true, Mr. Wagner, so that ought to suffice.

Recess until Thursday, June 23rd, 1927, 
at two o ’clock P. M.
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Chancery Chambers, Jersey City, N. J., 
June 23rd, 1927.

Hearing of the cause resumed at 2 o ’clock 
P. M., in the presence of the counsel of the re-
spective parties.

10
The Vice-Chancellor: I see, in this case 

of the Elizabeth Heights Realty Company 
v. Schaffer, the sales were made under the 
Act of 1903?

Mr. Wagner: All sales which are the 
subject-matter of this case were made under 
the 1903 Act.

The Vice-Chancellor: In that case it 
differs with the case of Shearer v. Schaffer, 

20 because, in that case,- one sale was made 
under the 1903 Act, and the other sales 
under the 1918 Act.

Mr. Wagner: As to the other sales, they 
are not decisive in this present issue, be-
cause they are now held by Mrs. Tova.

The Vice-Chancellor: All of them?
Mr. Wagner: Yes, sir.
The Vice-Chancellor: Do you mean all 

30 of the certificates of sale in the other case 
are held by Mrs. Tova?

Mr. Wagner: All of those that come 
under the Act of 1918; and, as to the other 
one, I told Mr. Engelke, now that we are 
both interested in having an early disposi- 
sition, that I will have Mr. Schaffer, who 
knows her, communicate with her and ask 
her if she will not permit me to acknowledge 
service for her, or, in the alternative, to let 
me know her stand on it, so that if she does

40
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not want title we may give Mr. Shearer 
opportunity to redeem as to them, because 
we would like to narrow the issue as much 
as possible; and, in the Shearer case, I  feel 
quite certain it will be left to a determina-
tion of whether or not Mr. Schaffer is 
entitled to the property under his certifi- 10 
cate, where sale was made under the Act 
of 1903, and with respect to which he re-
corded his certificate and various papers.

The Vice-Chancellor: All right.
Mr. Engelke: Vice-Chancellor, I  observe, 

while we are waiting, that I made an error 
in reading from my diagram of lot numbers, 
and I think your Honor will appreciate the 
reason for it—

The Vice-Chancellor: I  do not care what 20 
the reason was, but you were quarrelling 
with Mr. Wagner about the lot numbers, 
so get it on record straight so we will know.

Mr. Engelke: Well, I  read i 127 ’ *—it ought 
to be “ 2 ” — that should be Lot 2.

Mr. W agner: “ Lot 2 and 4 on the Belle-
vue map?

Mr. Engelke: Yes.
Mr. Wagner: Where the word “ 27”  is 30 

used, it should be “ 2 ” ; and that will not 
matter, your Honor, because they come under 
these certificates which we think will not 
be part of the case.

The Vice-Chancellor: All right.

40
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W ILLIAM  J. SHEARER, J r ., sworn.

Direct examination by Mr. Engelke.

Q Mr; Shearer, did you, at any time, about 
the year 1919, speak to Mr. Schaffer in reference 

10 to any of the properties of the Elizabeth Heights 
Realty Company, which he had purchased at a 
tax sale, or which had been assigned to him at 
a tax sale?

The Vice-Chancellor: Is this testimony 
you seek to elicit now relating to the same 
conversation he had with respect to the other 
property?

Mr. Engelke: Yes.
20 The Vice-Chancellor: Cannot you counsel

agree on that—that the testimony of this 
witness, as well as the testimony of Mr. 
Schaffer and Mr. Seligman, will stand in 
this case as given in the other case?

Mr. Engelke: This is with reference to 
the Elizabeth Heights property.

The Vice-Chancellor: Well, my recollec-
tion of the testimony of both Mr. Seligman 

30 and Mr. Shearer was that this conversation 
that they had at the Tax Office, related to 
all the properties.

Mr. Engelke: That is true.
The Vice-Chancellor: And my recollection 

is, too, that Mr. Shearer’s testimony with 
respect to his visitation to Mr. Schaffer in 
1919 was with respect to all the properties, 
and I recall now that he testified with ref-
erence to the West C ra i^  street and Pen- 

40 nington street properties.
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Mr. Engelke: Yes, sir; that is right.
The Vice-Chancellor: Well, I  do not want 

to suggest how you should shorten your tes-
timony, or case, but if you can avoid repeti-
tion, I wish you would do it.

Mr. Wagner: I am willing to admit that 
the testimony of Mr. Shearer, relating to 
his conversation with Mr. Schaffer in Oc-
tober of 1919, as given in the case o f Shearer 
v. Schaffer, shall be considered as evidence 
in this present case, so far as it applies to 
this case.

Mr. Engelke: Yes; because some of the 
testimony does not apply to this case, at all.

The Vice-Chancellor: Well, in so far as 
it is applicable?

Mr. Engelke: Yes.
The Vice-Chancellor: Now, do you say, 

in that conversation of 1919, that Mr. 
Shearer talked with Mr. Schaffer about the 
Elizabeth Heights Company?

Mr. Engelke: Yes, he did, your Honor, 
but the ones he talked about were eliminated 
by their concession— that is the reason I 
did not bring that out.

The Vice-Chancellor: Well, you concede 
that this witness’ testimony shall be con-
sidered in this present case as it was given 
in the other case, in so far as it may be 
applicable to this case?

Mr. Wagner: I am very willing to add, 
also, that the offer to redeem at that time 
(considering it as an offer, for what your 
Honor may find it to be worth) applies in 
the same way to the property that is the 
subject-matter of this suit.

10
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30

40
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The Vice-Chancellor: Now, that disposes 
of the 1919 incident between Schaffer and 
Shearer ?

Mr. Wagner: Yes, sir.

The Vice-Chancellor: Now, what about 
10 this visit of Shearer to the Tax Office?

Mr. Wagner: I am willing to concede 
that the testimony of Mr. Shearer relating 
to his visit, with Mr. Seligman, at the office 
of the City Treasurer, and his conversation 
with the other various officers at the City 
Hall in Elizabeth (I do not recall the date, 
but I believe it was March 19th, as they 
give it, and as March 20th, as Mr. Schaffer 
gives it, applies also to this case, and that 

2o the same offers that are alleged to have 
been made by him with respect to the 
property in the Shearer-Schaffer case were 
made, by his testimony, in the Elizabeth 
Heights property case.

The Vice-Chancellor: Now, what about 
the testimony of Seligman— shall that also 
apply to this case? Mr. Seligman, as I un-
derstand, accompanied Mr. Shearer.

Mr. Wagner: Well, I will concede that 
the testimony which Mr. Seligman gave 
concerning the property in the Shearer- 
Schaffer suit shall be considered to have 
had, as the subject-matter of the conversa-
tions there related, the property described in 
the present suit.

The Vice-Chancellor: What about the 
testimony of Mr. Lenox?

Mr. Engelke: Well, that went in last 
night.40
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The Vice-Chancellor: What about the 
testimony of Mr. Schaffer, about 1919?

Mr. Engelke: Well, there is one thing 
more—W olfskeilrs and Simon’s testimony 
ought to go in— all they testified to.

The Vice-Chancellor: I  suppose you both 10 
want that in—I suppose Mr. Wagner wants 
that in.

Mr. Wagner: I  will concede that the 
testimony of Mr. Simon, and the testimony 
of Mr. Wolfskiel, given in the Shearer- 
Schaffer case shall be considered as having 
been given in and applying to the present 
case, and as intending to include, in the 
conversations and discussions, the property 
which is the subject-matter of this suit. 20

The Vice-Chancellor: And to be given 
the same effect as if testified to in this 
case?

Mr. W agner: And that all these ad-
missions of testimony, without the calling 
of witnesses in person, shall be given the 
same effect as though they had given such 
testimony in person.

The Vice-Chancellor: iiow, what about 
the testimony of Mr. Schaffer, that was given 
—would you want to concede that that 
would be the same in this case?

Mr. Engelke: Well, I do not think we 
can. As far as it has gone, I am perfectly 
willing to have Mr. Schaffer’s stand; but I 
think there is a difference here.

The Vice-Chancellor: Do you think there 
is a difference?

Mr. Engelke: Yes. 40
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The Vice-Chancellor: Well, if  you think 
there is a difference, I  do not want to shut 
you out from proving any difference.

Mr. Engelke: Well, there may be a differ-
ence from Mr. W agner’s point of view. He 
is going to call Mr. Schaffer for further 
testimony as to it.

The Vice-Chancellor: Oh, he is going 
to call him.

Mr. Wagner: Well, I reserve the right 
to ask Mr. Schaffer some questions as ap-
plying to this particular property.

The Vice-Chancellor : Certainly.
Mr. Engelke: Now, I would like to ask 

these questions with reference to the Shearer 
case tried yesterday, as well as in the present
case, because it is evidence we only unearthed 
today.

The Viee-Chancelor: Well, try to get 
it in some order for me when it is being 
written up, so I will not have to look at one 
case to find testimony relating to another 

Mr. Engelke: I think we can fix it up in 
the briefs, so your Honor will not have any 
trouble with it. J

By Mr. Engelke.

Q Mr. Shearer, yesterday you testified to 
having written to Mr. Schaffer a certain letter 
marked in evidence Exhibit D. 1, which I  show 
you, and ask you to read and refresh your 
memory? A (The witness examined the letter )

y  And I  now show you a letter purporting to 
be written on the letter-head of Karl P. Schaffer,
if!5 t o o T '  Sj reet’ Ellzabeth> N- J-, dated March 
lb, 1925, and an envelope containing the name
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of Karl F. Schaffer, and the same address, ad-
dressed to Mr. William J. Shearer, 1100 Anna 
street, and city-postmarked “ Elizabeth, N. J .,”  
and ask you whether or not you received that 
letter in reply to the letter shown you as Ex-
hibit D. 1? A  Correct.

10
The Vice-Chancellor: Let me ask you, 

before you proceed further—you stated that 
his father died—now, have we the date of 
the death on the record? (To the witness): 
When did your father die?

The W itness: 12/30/24.

Q December 30, 1924? A  December 30,1924.

Mr. Engelke: Of course I can only have ^  
these marked for identification, because I 
don’t know whether it is his signature.

Mr. Schaffer (the defendant): It is my 
evidence that it is my writing.

Mr. W agner: We admit it as evidence.
Mr. Engelke: I ask that they (referring 

to the letter and envelope identified by the 
witness) be marked in both cases.

(The envelope was thereupon marked Ex-
hibit C. 3, and the letter, Exhibit C. 4.) 30

Q Mr. Shearer, does this letter, Exhibit C. 4, 
help to refresh your memory as to whether or 
not you called on Mr. Schaffer in 1925, or not?
A It certainly does.

Q And in what way does it refresh your 
recollection? A  Why, it simply answers, or, 
rather, it confirms the statement I made yes-
terday in the matter of the letter that was shown 
that purported to be the one that I was instructed 40
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by Mr. Schaffer to send him. This is the answer 
to my letter.

B y  the Vice-Chancellor.

Q I understood you to say that you did not 
see him after 1919, and that thereafter you had 
your attorneys see him? A  That is correct.

Q And he says he did not see you in 1919, 
but he did see you in 1925? A  That is his 
statement, but this ties up the other matter. 
I believe Mr. Schaffer claimed that I went to 
see him, and then he asked me to write him 
a letter, and that that was the letter he had 
received in answer to my call. This is the 
letter I received in answer to my letter, which 
he has included in the exhibit.

B y  M r. Engelke.

Q And your letter to him is marked Exhibit
D. 1, and this is Exhibit C. 4— is that right ? A  I 
don’t know ; I  did not notice the marking.

Q Mr. Shearer, in the year 1919, on October 
22d, did you, or did you not receive a notice 
to redeem lots 217, 219 William avenue, in behalf 
of the Elizabeth Heights Realty Company? A  I 
did not.

The Vice-Chancellor : What does the 
notice to which you refer purport to show?

Mr. Engelke : It is attached to Certificate 
of Tax Sale No. 2493. We referred to it by 
those numbers.

Mr. Wagner : May I say, to save time, 
that there is no contention on our part to 
indicate that there was ever any service 
made on this young man. IVe served his 
father as to these pieces.
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Mr. Engelke: Oh, well, that is due to the 
similarity of names.

The Vice-Chancellor: They point out to 
you now that they do not pretend to have 
served this witness.

Mr. Wagner: This man’s name is “ W il-
liam J. Shearer, J r .;”  we have numerous 
documents in which both names appear in the 
documents— one is the father and the other is 
the son.

The Vice-Chancellor: Your contention is 
that you served the father?

Mr. W agner: We served the father, as the 
president of the company.

Mr. Engelke: One minute-^—Mr. Wagner 
has probably misspoken himself when he 
says he served him as president of the 
company. I think your Honor will be bound 
by the affidavit, and the affidavit which I am 
reading now says that he served it upon 
“ William Shearer, Incorporator, at his home, 
No. 1100 Anna street, Elizabeth, New Jer-
sey.”

Mr. Wagner: Well, that is a matter of 
proof.

Mr. Engelke: I know, but it might ap-
pear in the evidence that this man (re-
ferring to the witness) Shearer, was presi-
dent. We do not concede that, and there is 
nothing here to prove it.

The Vice-Chancellor: That is the reason 
I asked you what the purported notice was 
—in other words, who was said to have 
been served, and under what circumstances?

Mr. Engelke: Well, I guess I am prob-
ably to blame for it, but I misunderstood 
the names, or the identity of the persons.

10
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By the Vice-Chancellor.

Q This letter that was just offered in evidence 
today, Exhibit C. 4, was that a letter received 
by you— or it must have been received by you, 
because your father was dead at that time? A  
That is correct.

By Mr. Engelhe.

Q Mr. Shearer, when did your father become 
ill? A  Why, in 1912.

Q Was he residing at 1100 Anna street in 
October of 1919? A  He was.

Q Was he about, attending to his business, 
at that time? A  He was, partly.

The Vice-Chancellor: My recollection is 
that this witness says that his father, in his 
behalf, had been having some negotiations 
with Mr. Schaffer about that time?

Mr. Engelke: Yes, that is true. I think 
that is all.

The Vice-Chancellor: Now, this statement 
you made, Mr. Wagner, as to the service 
upon Shearer, Sr.—does that apply to all 
these notices we have here in this case?

30 Mr. Wagner: Yes, sir; the services were
all made on this gentleman’s father; and 
as to the sufficiency of it, we will leave 
that to your Honor, of course.

Cross examination by Mr. Wagner.

Q You testified yesterday, in the other case, 
that the only time you saw Schaffer was in 
1919? A  Right.

Q That is correct? A  There is this differ-
ence— I had seen him in the tax office in Eliza-40
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beth, but I had never been in his presence; there 
is that qualification that I had better make. I  
did see him in the tax office, simply at a distance, 
but not in any way was I  concerned in any 
manner of conversation with him.

B y  the Vice-Chancellor.

Q I suppose counsel wants to knowT if you 
met him and talked to him? A  No, sir.

B y  M r. W agner.

Q Did you, at your conversation in 1919 
there, discuss all the matters at issue between 
you? A  No, I did not; I could not; I  tried to. 

Q But he would not let you? A  He would
not let me.

Q But you were there to redeem Elizabeth 
Heights property? A  I was there only to re-
deem, at that time, the West Grandu street prop-
erty; at that time the other propery had not been 
sold, and it was simply the West GrandL street
property that was involved.

Q And the Elizabeth Heights property was 
not yet involved? A  As I recollect, it was not 
involved, to the extent that there had been any no-
tices served on either myself or any member of 
the family, or any of the officers, that I know of.

Q Then this admission that we have made 
on the record, and that you heard, is qualified 
to this extent—that in October of 1919, you made
no offer to redeem the Elizabeth Heights prop-
erty? A  I did not.

Q Did you ever make any offer to redeem the 
Elizabeth Heights property to Mr. Schaffer? A
I did not.

Q The only offer that you made to redeem this 
property—the Elizabeth Heights property, which

20
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is the subject-matter of this suit—then, was in 
March of 1925, when you went with Mr. Seligman 
to the office o f the City Treasurer—is that cor-
rect? A  Except through my attorneys there 
was that effort made; I did not do that per-
sonally. p

B y  the V ice-Chancellor.

Q Well, what effort was your father making 
—was that relative to the Elizabeth Heights 
property? A  Yes, it was; I  am wrong there, 
I am wrong. I, individually, however, did not 
do that.

B y  M r. W agner.

Q Did you accompany your father on any 
effort that he made? A  I did not.

Q Do you know, of your own knowledge, of 
any interview of your father with Mr. Schaffer 
for the purpose of attempting to redeem the 
Elizabeth Heights property? A  I did not 
accompany him on any of the attempts—

Q You can answer that, yes, or no—do you, 
of your own knowledge, know of any effort 
on the part of your father to redeem from Mr. 
Schaffer, the property which is the subject- 
matter of this suit? A  I never saw him, no, sir.

Q Cannot you answer that question “ Y es”  or 
N o.” ?

The Vice-Chancellor (to cross examining 
counsel) : It seems to me that if  you ask 
that on his knowledge, aside from the way 
he answers, he might try to inject some in-
formation imparted to him by his father— 
he may think that was within his knowledge.

Mr. Wagner : I  see.
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The Witness: That is a question I could 
not determine.

Q Of your own knowledge, am I correct in 
saying that there is none, but that you may have 
some knowledge as told you by your father?
A  That is correct. , 1

Q So far, however, as to any effort to which 
you are able to testify, the effort to redeem the 
premises that are the subject-matter of this suit 
consisted in the conversations testified to by 
Mr. Wolfskiel, by Mr. Simon, and by your own 
visit to the City Hall in March of 1926 
is that correct? A  Plus the attempts of my 
father—that is correct.

Q Well, I mean, excluding any attempts of 
your father (of which you have no knowledge), 2o 
what I have stated is a correct recital of all 
the attempts made to redeem this property 
is that correct? A  That is correct; right.

Q And there are no other details, or offers, 
or dates, or tenders, excepting those that are 
included in that statement—is that correct? A  
I know of no others.

Q You know of no others? A  That is right.

By the Vice-Chancellor. 30

Q Does that statement you have just made 
include any correspondence that passed between 
you and Mr. Schaffer? A  No, that was ex-
clusive of that.

By Mr. Wagner.
Q The letter which is marked D. 1, you wrote 

in 1925? A Right.
Q And you have it undated, but you identify 

the date by the response that you received from 40
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Mr. Schaffer? A. Plus the items that I re-
ceived from Wiltsie and Harrington, which were 
sent out in the same mail.

Q Well, that is not any correspondence be-
tween you and Mr. Schaffer, is it ? A  No, sir.

10 ^  Now, the correspondence between you and
Mr. Schaffer consists of this letter, D. 1, plus 
his reply, which is C. 4, in this case? A  That 
is correct.

Mr. Wagner: This letter was in the other 
case, your Honor.

The Vice-Chancellor: Well, when you 
gentlemen come to write up your memoran-
dums, you can straighten this thing out.

20 Q When I say, “ D. 1 ,»  I  am referring to the 
letter D. 1, which was an exhibit in the Shearer- 
Schaffer case? A  That is true.

Q You understood that, Mr. Shearer? A  
Yes, sir.

Q Now, that concludes the correspondence, 
and sums up all of the correspondence that there 
was between you and Mr. Schaffer in the con-
troversy between you and him, both in the 
Shearer case and in the Elizabeth Heights case 

30 — am I correct? A  I believe so; that is right.

a Q Ju S there any that you have ^rgotten?
A  Why, of course I couldn’t say that, but I 
do not believe that I  have.

Q You think your recollection is fairly ac-
curate on that? A  I do.

Q And that there is no other correspondence?
A I feel that way.

Q And that these two letters, therefore D 1 
o f the Shearer case, and C. 4 o f the present 

40 case, constitute all the writings that ever passed
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between you and Mr. Schaffer from the initiation 
of the controversies between you respecting both 
the West Grani  street property and the Eliza-
beth Heights property, touching any angle of 
the controversy? A  To the best of my knowl-
edge and belief. It has been an awful long time;
I cannot judge. ^

Q Mr. Shearer, you made no other offer to 
redeem, nor did anyone else make any offer to 
redeem from Mr. Schaffer, or from the Comp-
troller of Elizabeth, of the premises that were 
the subject-matter of this litigation, excepting 
those that you have already testified to and are 
in evidence? A  To the best of my knowledge 
and belief.

Q Mr. Shearer, you were asked to bring with 
you records of the Elizabeth Heights Realty Com- 20 
pany, were you not? A  Right.

Q Have you brought them? A  I have.
Q Will you tell me what records you have 

brought? A  The stock book, the transfer book 
and the minute book.

Q And you have them here? A  Right.

Mr. Wagner: May I see them, Mr. En- 
gelke ?

Mr. Engelke: I do not see what the object 30 
of the inspection of these books can be; I 
cannot conceive of its relevancy or material-
ity. While we have produced them accord-
ing to the request of the subpoena, and also 
according to the demand of the notice, I 
object to them being offered in evidence, 
because they are not competent, relevant or 
material to any issue in this cause.

The Vice-Chancellor: Wherein do you 
consider they are material or relevant? 4Q
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Mr. Wagner: In this wise, your Honor— I 
may be pardoned if I interpolate a fact—

The Vice-Chancellor: Go ahead; I want 
to know what your reasons are.

Mr. Wagner: There was a sale by the 
City of property which was held in the 
name of the Elizabeth Heights Realty Com-
pany ; at that time, however, it was owned 
by the Elizabeth Heights Realty Company, 
but it was assessed on the books of the 
City of Elizabeth as against the Modern 
Homes Realty Company. The Modern 
Homes Realty Company was a corporation 
with liabilities against it, and conveyed this 
property to the Elizabeth Heights Realty 
Company. The law requires that if we de-
sire to perfect our title, we shall ascertain 
who the owners are—

The Vice-Chancellor: And all parties in 
in interest.

Mr. Wagner: — and serve the parties in 
interest, yes, sir; for that purpose we ex-
amined the records, and we applied to the 
Secretary of State to find out, by their an-
nual report, who were the directors, and who 
were the persons in control of the Elizabeth 
Heights Realty Company, and we are in-
formed that they never filed any annual 
statement from the time of the incorpora-
tion to the period of their non-payment of 
taxes and to the period of their reinstate-
ment. We find only one report, and that a 
report made recently of the fact of rein-
statement, to give them a standing in court 
at the present time; and, therefore, we are 
without the information which, by law, they 
should have given us in order to proceed
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under our rights by purchase of these certifi-
cates. We asked them, therefore, to bring 
their records. I f  we were wrong, and the 
Secretary of State was wrong, and if there 
was information available to us, let them 
show i t ; if  they cannot show it, we are 
entitled to rely upon such information as, in 10 
a meagre way, was made possible by their 
dereliction of duty.

The Vice-Chancellor: That is your offer, 
is it— that is your reason for the request 
for these books?

Mr. Wagner: That is the reason we want 
the books in this case.

The Vice-Chancellor: Now, Mr. Engelke, 
evidently what they are seeking is confirma- „n 
tory evidence as to whether these books will 
indicate that the person that they considered 
to be the officer of the corporation on whom 
they might and should serve a notice was 
the person that they really did serve the 
notice upon, in other words, William J. 
Shearer; I presume that is the one they 
served, is it not?

Mr. Wagner: Yes, sir.
The Vice-Chancellor : What objection can 30 

you have to that? Of course, I appreciate 
that, in a tax sale, you are not obliged 
to furnish information to the purchaser; 
the purchaser at a tax sale has the difficult 
matter cast upon him of ascertaining on 
whom it is his duty to serve notice; it is his 
duty to serve notice upon all parties in 
interest, as well as the owner of record.
Now, of course, how he gets the informa-
tion is a difficult matter.

40
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Mr. Engelke: My answer is a complete 
answer to the contention. The proofs, I  
think Mr. Wagner will agree with me, are 
that the notices were served on the Elizabeth 
Heights Realty Company, if  served at all, 
by mailing to the various “ incorporators,’ ’ 

10 so named. Now, I presume the names were 
obtained from the corporation; I don’t know. 
Now, there is a statute, if  your Honor please, 
just intended to cover that situation.

The Vice-Chancellor: The 1921 Act, is 
it?

Mr. Engelke: Oh, no; Comp. Stat., Vol. 
2, p. 1626, sec. 43a, which is a statute adopted 
in 1900, p. 314. Now, I will summarize that 
statute—it is quite a lengthy statute. It 
is a statute which provides that if a corpora-
tion is derelict (as our friend claims that 
the Elizabeth Heights Realty Company was) 
in not filing its report and showing the names 
of their officers and directors, there is a 
method pointed out for the service of process, 
or any other paper, by serving it on the 
Secretary of State.

The Vice-Chancellor: I was -going to say 
that you would not consider a notice of 
that kind “ process,”  would you?

Mr. Engelke: Oh, no; it says “ process or 
other paper,”  if you will look up at the 
top. That is my recollection of it. And 
I feel, under these circumstances, that if our 
records were produced and did show that 
the various persons named as incorporators 
were incorporators, it would be immaterial, 
because that is not the method whereby they 
should serve this corporation. There is the40
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method pointed out (referring to the statute 
just cited by counsel).

The Vice-Chancellor: You say that that 
act was in force and operative at the time of 
the sale in question, notwithstanding the en-
actment of the tax act of 1903, and the pro- ^  
cedure therein prescribed?

Mr. Engelke: Yes, sir; that act continued 
in operation down to date, and has not been 
amended, and I can refer your Honor to 
three cases where three of the courts of 
this State have decided that that act is con-
stitutional, and service in that manner is 
good service.

The Vice-Chancellor (after further discus-
sion) : Well, he is asking for the production 
of these papers. -

Mr. Engelke: Well, I resist it on this 
ground, that we do not care to have our 
books examined to find out who are our 
stockholders and who are not. I do not 
think it is necessary.

The Vice-Chancellor (to Mr. W agner): 
What is it you wish to ascertain from these 
books?

Mr. Wagner: I want to ascertain, at the «j q  
time we served them, who their officers were.

The Vice-Chancellor: What objection
could there be to that?

Mr. Engelke: I say it is objectionable 
in this case—

The Vice-Chancellor : You are in a court 
of equity, and you are seeking equity, and 
you are not to be governed by the strict 
rules of law. I f you are seeking equity, 
you must do equity. Now, you claim that 40
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they did not serve you; they say they did; 
now, if  they did not, the production of your 
books ought to help you; and if  they did 
serve you, the production of your books may 
help them.

10 Mr. Engelke: Their proof is not, as I
have indicated, that they served the presi-
dent, but that they served “ William J. 
Shearer, Incorporator,”  and, again, “ Mr. 
Charles S. Woods, Incorporator.”

The Vice-Chancellor: D on’t they say “ by 
delivering a copy thereof to somebody?”  

Mr. Engelke: No, sir— “ by leaving the 
same with William J . Shearer, Incorpora-
tor.”

20 The Vice-Chancellor: “ Incorporator?”
Mr. Engelke: “ Incorporator.”  Now, I 

say they cannot come into court now and say 
We are going to prove he is president.”  

They have simply served an “ incorporator.”  
I f  Mr. Wagner wants us to admit he was 
an incorporator, we will certainly admit it.
I  will admit that the other people named 
were incorporators; but I say it is not ma-
terial whether they were presidents, or vice 

gQ presidents, or who they were.
The Vice-Chancellor: I f  you claim that 

they did not serve Mr. Shearer as president, 
and he, in fact, was president at that time' 
what harm can it do you?

Mr. Engelke: Why, this is the reason 
I urge it, that it is not material. What 
materiality can there be to it, if  he was 
president; if their proofs show that he was 
an incorporator, that is as far as they can 
go, your Honor; they cannot go beyond that40
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Or what help is it to them if they do go 
beyond it? Your Honor is powerless to 
amend these affidavits now, and say they 
served the president.

The Vice-Chancellor: The purchaser has 
got to stand or fall upon the facts, whatever 
they are; he cannot correct any omissions 
at this late day; that is one of the burdens 
that is imposed upon a purchaser at a tax 
sale; there is a lot of difficulty put in his 
way to ascertain the names of the parties 
that he must serve; sometimes it is deemed 
quite impossible to do it; hut there is one 
case that holds that, no matter how imprac-
ticable it may be, that is a duty that de-
volves upon him, and if he finds he is 
not able to do it, that is his misfortune. 20 
But I had in mind that there is no materiality 
to the books in question, and I am somewhat 
of the same opinion yet; tho’, on the other 
hand, I cannot see why you want to conceal 
the fact as to who these officers were at 
that' time.

Mr. Engelke: I have no desire to conceal 
it, whatever, your Honor, hut it is not ma-
terial to the case here.

The Vice-Chancellor: Well, if it can do 30 
you any harm, then I suppose you would 
like to keep it out.

Mr. Engelke: Well, it is hard to presage 
what harm it may d o ; I am not a prophet, I 
cannot see how far it may reach.

The Vice-Chancellor: Well, you have 
worked out your case, and have evidently 
had this in mind; so you ought to know 
what the legal effect of it ought to be, 
or have some idea of it, anyhow. 40
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Mr. Engelke: I worked it up on this 
theory—that their proofs show that they 
have served it on incorporators, and I am 
willing to admit that these people were in-
corporators; now, they cannot ask us to go 
further than that.

The Vice-Chancellor : On the semblance 
of the thing, as you read it—merely that 
they served the notice on “ John Jones, an 
incorporator’ ’—it is practically meaningless 
in law; they will have to show some person 
in that corporation upon whom they served 
it for and in behalf of the corporation. I 
think you had better defer the production 
of these books until you complete the rest 
of your case, Mr. Wagner.

Mr. Wagner: Well, we have not started 
our case, your Honor.

Mr. Engelke: May I add this, your 
Honor: I f  the books were produced they 
would not show who the officers were at 
that time, because those minutes are lost; 
so that answers that, as far as the books 
are concerned.

The Vice-Chancellor: Well, if that be so, 
30 why not produce the books and save ourselves 

the trouble of passing on this question?
Mr. Engelke: Well, the books do not 

show anything.
The Vice-Chancellor: Well, if they do 

not show it, they cannot get any benefit. I 
will not permit counsel to go delving into 
the books to ascertain anything but that 
which he seeks at this particular time. Now, 
if you think they are going to pry into 
your books, I will say now he will not be40
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permitted to ; but he seeks information as 
to a particular time; you say it is not avail-
able to him.

Mr. Engelke: We have only the minutes in
1926. That is the only book we have which 
will show the officers.

The Vice-Chancellor: Well, why not let 
kim look at the books, and save all of this 
controversy f

Mr. Engelke: If your Honor will rule 
that the matter of the stock book, and stock 
ledger, is not material—

The Vice-Chancellor: I will say this now : 
that my impression is that he has no right 
to pry into the affairs of your corporation 
to bolster up his own case, and for the 
purpose of ascertaining whether or not he 
served the proper persons; but, on the 
other hand, as I have said, you are in a 
court of equity now, not a court of law, 
and the fact that you have the books in 
court and will not produce them may have 
some impression on me later.

Mr. Engelke: Well, what book do you 
call for?

Mr. Wagner: I ask for any and all books, 30 
papers or records—

The Vice-Chancellor: Well, that is too 
general.

Mr. Wagner: All right; I ask for the 
records which will show the names of the 
officers and directors of the Elizabeth 
Heights Realty Company from the time of 
its incorporation up to the time that we 
served them.

The Vice-Chancellor: I will refuse that. 40
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Mr. Wagner: I will amend that, and ask 
that they be shown to indicate who the 
officers or directors were at the time of 
the service upon them of this notice.

The Vice-Chancellor: Well, you had bet- 
ter put the date in, because they are dis* 
puting the service.

Mr. Engelke: I object to it, because we 
do not admit that he served them.

Mr. Wagner: October 22d, 1919.
Mr. Engelke: My answer is that I have 

no book that will show that; no record that 
will show that.

The Vice-Chancellor: Well, you have a 
book—

20 Mr. Engelke: I  am perfectly willing to
show it to your Honor, and have your Honor 
decide whether or not there is anything in 
it. There is the book, and it is all we have. 
Your Honor will find that it has merely to 
do with the incorporation, that is all. (Hand-
ing a book to the Court.)

The Vice-Chancellor (after examining the 
b ook ): I think you ought to show that 
to counsel, because that indicates that the 

30 minutes in this book which you produce are 
of the meeting of September 21, 1926, and 
that appears to be the only minute in the 
book. Now, I think you might show counsel 
that, and then satisfy him that you are not 
withholding any admission from him, as far 
as that book is concerned; but I should say, 
Mr. Wagner, you ought not to read these 
minutes, as long as they are in 1926.

40
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Mr. W agner: No, I  do not intend to 
familiarize m yself with them ; they are o f 
no import to me.

B y  M r . Wagner.
Q I  show yon a book, marked on the outside 

o f it, ‘ ‘ Elizabeth Heights Realty Company,”  and 
which contains printed matter therein, and type-
written matter, and ask you if  that book will 
show the names o f the officers and directors o f 
Elizabeth Heights Realty Company as of October 
22, 1919? A  It will not.

Q I  ask you if you have, or if  the Eliza-
beth Heights Realty Company has, any book 
or any record which will show the names o f the 
officers and directors, as o f October 22, 1919?

Mr. Engelke : I  object to the question, 
on the ground that it is immaterial.

The Vice-Chancellor : I  will admit it. He 
is asked if he has any record of the kind.

A  No.
Q Your answer is that you have not? A  

That is right.

B y  th e  V ic e -C h a n c e llo r .

Q And you are the secretary of this corpora-
tion, are you? A  That is right ; I  am president 
now ; I was, at that time, secretary and treasurer.

B y  M r . W a g n e r .

Q At the time that you were the secretary, 
was not your father the president?

Mr. Engelke: I  object to the question, 
because it is not involved in the case.
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The Vice-Chancellor: I  do not think I  
ought to permit that; there is other evidence 
that you could produce o f that, I  presume.

Mr. W agner: W ell, yes; we have admis-
sions o f Mr. W illiam J. Shearer, him self; 
so far as the records are concerned, they 

® never kept any; they never left any with the 
Secretary o f State; the thing is barren, not 
only as to the Elizabeth Heights Realty Com-
pany, but the Modern Homes Realty Com-
pany. A ll the records we could find were 
judgments.

Mr. Engelke: I think that speech is very 
pretty, but it is not necessary.

The Vice-Chancellor: Following up what 
you are saying, i f  you followed it up with 

20 the proceedings in which these judgments 
were entered, would it not have indicated 
upon whom service o f process was made in 
those cases?

Mr. W agn er: On W illiam J. Shearer, your 
Honor.

The Vice-Chancellor: I say, would it not 
have indicated upon whom service o f process 
was made?

3 0  Mr. W agner: W ell, these judgments
ranged in an unbroken series from  1912 
down to the death o f Mr. Shearer.

The Vice-Chancellor: I think I  will permit 
counsel to ask that question, Mr. Engelke; 
I  do not see any particular harm from  it, 
and I  think he ought to know who the officers 
o f the corporation were in 1919. I  will per-
mit that, over your objection.

Q (Last question repeated.) A  He was 
4 q president.
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Q Your father, W illiam  J. Shearer, was presi-
dent? A  Eight.

Q And your father was the president from  
the time o f the incorporation down to the date 
o f his death?

The Vice-Chancellor: Well, now, that cer- 10 
tainly is capable of better proof than his 
statement in that respect. I  will overrule 
that question.

Mr. W agner: I f  your H onor please, he 
was the secretary all the time.

The Vice-Chancellor: I know he was, but 
he may not have attended the meetings at 
which the directors elected the officers.

Mr. W agner: They never had a meeting. 2o
The Vice-Chancellor: W ell, you say that, 

but we do not know that, as matter o f fact.
Mr. W agner: His testimony is that there 

are no records of any meetings o f any kind.
The Vice-Chancellor: W ell, there may not 

be a record of them, but that does not show 
that there were no meetings.

Mr. W agner: I  want to show the date 
of all o f these notices. October 22 is the date 3q 
o f the service o f all o f them. I  will confine 
m yself to that single date.

The Vice-Chancellor: I have in mind, too,
Mr. W agner, that you allege that the service 
was made in October, 1919, upon W illiam  
J. Shearer, as president o f this corporation, 
the purpose o f which was to cut off the right 
of redemption o f the corporation as to this 
property.

Mr. W agner: Yes, sir. 40
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The Vice-Chancellor: Now, no action was 
taken by you people thereafter by way o f 
foreclosing the equity o f redemption, nor 
was any other proceeding taken. It appears 
that Shearer died in December, 1924. What 
I  am giving a little thought to at this moment 
is whether or not you may not come within 
those principles o f law which are applicable 
m equity that a court o f equity looks some-
what askance upon an endeavor to give testi-
mony attributable to one who is long since 
dead, and against whom proofs might have 
been readily produced during his lifetime, 
when he had a chance to speak. I  am only 
calling that to your attention, so that when 
you are preparing the memorandum o f this 
you will give some thought to it. I  do not 
see, off-hand, any good reason why that 
should be strictly applicable to this case, but 
I  am calling your attention to it for  whatever 
benefit there might be in it.

Mr. W agner: Except that I  point out 
that service was made on October 22, 1919 
and that Mr. Shearer had from  1919 until 
now to avail himself o f the legal remedies; 
that the only evidence o f effort to redeem 
as to this property, which is at all cognizable 
m law, is the effort made to redeem in March 
o f 1926.

The Vice-Chancellor: No, this witness 
testifies that in 1919— no, did he testify as 
to 1919 with respect to this corporation?

Mr. W agner: N o; as to this property, he 
said he made no tender to redeem, because 
that was not yet a matter o f controversy.

The Vice-Chancellor: A ll right; I  had in 
mind the 1919 incident.
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Mr. W agner: And if they withhold rec-
ords, and i f  they die, the thing is fo r  them 
to initiate proceedings. I f  there was any-
thing for  ns to do, and we slept on onr rights,
I  think yonr H on or’s comment would be very 
applicable.

The Vice-Chancellor: W ell, you have 
elicited, anyhow, now, just what you wanted 
to elicit, so far as these records are con-
cerned, in so far as you have elicited it— in 
other words, the records are quite negative.

Mr. W agner: There are no records; the 
president is dead. The secretary o f the cor-
poration at that time is here under oath, and 
says he was the president.

The Vice-Chancellor: But your affidavit 
does not say that you served it upon him as 
president. That you may have to deal with 
hereafter.

Mr. W agner: Y es; that is for your H onor 
to determine hereafter.

The Vice-Chancellor: I  am only advert-
ing to that because counsel adverted to it. 
Is there anything else?

Mr. W agn er: That is all, your Honor.

Re-direct examination by Mr. Engelke.

Q You were asked, Mr. Shearer, whether or 
not your father attempted to make any redemp-
tion o f this property of the Elizabeth Heights 
Realty Company between 1919 and the time you 
took the matter up in 1926 with the collector of 
taxes, and I  direct your attention to a letter 
dated December 22, 1919, to Mr. M orris Stein-
berg, in care o f Judge Abe David, and a letter 
from  Mr. K arl F. Schaffer to W illiam  J. Shearer,
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dated January 5, 1920, and ask you i f  those two 
letters are not the ones which were written, first 
by your father, and the reply by Mr. Schaffer 
to him, relating to the Elizabeth Heights prop-
erty?

10 The Vice-Chancellor: W ell, from  that con-
cession Mr. W agner made, that all o f that 
testimony is in this case, this testimony 
that you are now eliciting is in the other 
case.

Mr. Engelke: Yes, but the exhibits are not 
marked in this case; that is the purpose of 
my question.

The Vice-Chancellor: Oh, all right.

20 A  That is correct.

Mr. Engelke: I  would like to have these 
marked in this case.

(The two papers referred to were there-
upon admitted and marked, respectively, 
Exhibit C. 5 and Exhibit C. 6.)

The Vice-Chancellor: And the testimony 
given by this witness on direct, cross and 
re-direct examination, i f  any, in the Schaffer- 

30 Shearer case stands in this case as it did 
in the other— that is right, is it not?

Mr. W agner: Yes, sir.
Mr. Engelke: I  also want to offer in evi-

dence in this case the letters from  Charles
H. W iltsie and Harrington Company to W il-
liam J. Shearer; they have both been marked 
in the other case.

Mr. W agner: A re they in the other case? 
Mr. Engelke : They are.

40
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Mr. W agner: M ay I  see them, Mr. En- 
gelke ?

(The letters referred to were thereupon 
handed to Mr. W agner for  his inspection.)

Mr. W agner: No objection to them.
(The two letters were thereupon admitted 1Q 

and marked, respectively, Exhibit C. 7 and 
Exhibit C. 8.)

Mr. Engelke : I  also desire to offer in evi-
dence in this case the com ptroller’s searches 
on the W illiam  avenue property, made for  
Mr. Simon and marked in the other case.

Mr. W agner: No objection.
(Admitted and marked, respectively, E x-

hibit C. 9 and Exhibit C. 10.)
20

Q Do you know where your brother, Ralph 
L. Shearer, resided on March 23, 1919? A  Gen-
erally, yes— in Newark; I  cannot remember, at 
the present moment, the address.

Mr. Engelke: That is all, with reference 
to Mr. Shearer.

A R M W E L L  W . L A SE L L, sworn. 30

Direct examination by Mr. Engelke.

Q W here do you reside at the present time?
A  Brooklyn— 920 East Tenth street.

Q W ere you an incorporator of the Elizabeth 
Heights Realty Company? A  I  was.

Q W here did you reside on October 23rd, 
1919? A  On October 23rd, 1919— 304 East 
Seventieth street. 40
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B y  th e  V ic e -C h a n c e llo r .

Q W here is that? A  New York City.

B y  M r . E n g e lk e .

Q Did you, on October 23rd, 1919, reside at 
10 435 East Sixty-sixth street, New York City? A  

I  think so.
Q W ell, I  do not want what you “ think,”  I  

want to have the best recollection you have—  
did you reside there, according to the best 
recollection you have? A  W ell, I  did live there 
at one time.

Q Do you know when you moved away from  
there? A  W ell, it has been fifteen years—  
fourteen or fifteen years.

2 0  Q Since you resided at that address? A  
A t that address— at 435 East Sixty-sixth.

Q Did you ever, at any time, receive a notice 
to redeem property known as 203-205 W illiam 
avenue? A  No, I  never did.

Q Did you ever receive notice to redeem Lots 
217 to 219 W illiam avenue? A  No, X never did.

Q Did you ever receive notice to redeem 
Lots 181 to 183 W illiam avenue? A  Never did.

Q When you removed from  435 East Sixty- 
3 0  sixth street, New York City, where did you move 

to? A  I  moved to Elmhurst, Long Island.
Q Did you leave any forwarding address at 

the time you moved? A  W ith the post office 
I left a forwarding address.

Q W as any mail forwarded, coming to that 
address? A  W ell, I  have received mail from  
there, yes.

Q But you, at no time, received a notice to 
redeem the various parcels that I  have just 
mentioned, directed to the Elizabeth Heights
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Realty Company, or to yourself as incorporator, 
did you? A  No, I  did not.

Cross examination by Mr. W agner.

Q A re you related to any o f the Shearers?
A  I am. 10

Q W hat relationship? A  W hy, Mr. Shearer 
is my brother-in-law.

Q W hich Mr. Shearer— W illiam J. Shearer,
Jr.? A  W illiam J. Shearer, Esq.

Q A re you a brother-in-law o f this young 
man (referring to the previous witness, W illiam 
J. Shearer, J r .)?  A  No.

Q You are a brother-in-law o f his father?
A  His father.

Q W ho is now dead? A  He is dead now. 20 
Q And you are the Mr. Lasell who was an 

incorporator o f the Elizabeth Heights Realty 
Company? A  I am.

Q Did you have any connection with the 
company beyond being an incorporator? A  
That is all; I was one o f the incorporators.

Q You lent your money to your brother-in- 
law for  use in the organization o f the company?
A  I had some stock in that company.

Q W ere you an officer o f the company? A  30 
I was a director.

Q ’ A  director? A  Yes.
Q W ere you a director in October 22, 1919?

Mr. E ngelke: I object to the question.
The Vice-Chancellor: I  will admit it ; I 

don ’t think you ought to bring out part 
o f it, and not the rest o f it ; I will admit it.

A  No. 40
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Q When did you cease to be a director?

Mr. Engelke: I  object to the question, as 
not being material.

The Vice-Chancellor: Well, how is it 
material, if  he was not a director at that 
time?

Q W ere you in any way interested in the 
Company in October, 1919?

Mr. Engelke: I object to the question. 
The Vice-Chancellor: I  will admit it.

A  No.

Q W hat is your answer? A  No.
20 Q You were not? A  No.

Q A t the time o f the incorporation you gave 
your address as 435 East Sixty-sixth street, New 
York? A  That is correct.

Q And that was the correct address, was it 
not? A  That was the correct address.

The Vice-Chancellor: What was the date 
of the incorporation?

30 . ^ r* ^ a£nei: The date of the incorpora-
tion was 1911, your Honor.

Mr. Engelke: Cannot we have the exact 
date, Mr. W agner— I don ’t know it myself.

Mr. W agner : A pril 19, 1911, is the date 
on the copy o f the certificate.

The Vice-Chancellor: What is the date of 
the filing of the certificate, if you have it 
there?

Mr. W agner: Filed and recorded A pril 
22rd, 1911.40
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Q Y ou had no cause for  complaint on account 
o f inability to have mail forwarded to you? 
A  No, I  did not, only I  received everything 
that was forwarded to me, as far as I  know; 
but I  did not receive any mail from  the Elizabeth 
Heights Eealty Company, or in regards to that.

Q W here did you live on October 23rd, 1919? 
A  304 East Seventieth street.

Q W here did you live fifteen years ago? A  
W ell, to the best o f my knowledge, it was 435 
East Sixty-sixth— wait a minute—- 435 East 
Sixty-sixth. ...

Q When did you move from  there? A  W ell, 
it was in the spring; I  cannot recollect what 
year it was.

Q You don ’t know what year you moved? A  
Well, I don ’t know now.

Q W hat did you say? A  I  don ’t, at the 
present; but o f course I can find that out easy 
enough.

Q And what you state as to the time that 
you moved is somewhat o f a vague recollection, 
is it not? A  It is ; it was about then.

B y  th e  V ic e -C h a n c e llo r .

Q But you said “ fourteen or fifteen years 
a g o?”  A  Fourteen or fifteen years ago.

Q Is that a vague recollection, or is that 
fairly accurate? A  That is fairly accurate.

B y  M r . W a g n e r .

Q W ell, how are you able to say— you tell 
me is it a vague recollection, and you tell the 
Court it is fairly accurate— cannot you fix some-
thing in your mind which justifies you as to 
the accuracy? A  W ell, not exactly; I  lived

10

20

30

40
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where I  am now a year then I  lived in Seventieth 
street eleven years, and I  lived in Elmhurst 
nearly three years.

B y  the Vice-Chancellor.

10 Q And those residences were all subsequent 
to the time that you lived in this address to 
which your attention has been directed by coun-
sel? A  They were, your Honor.

The Vice-Chancellor: That seems to make 
fifteen years, that he has accounted for, Mr. 
Wagner.

Mr. W agner: Yes, s ir ; I  think the wit- 
ness is trying to tell the truth.

20 T h e  Co mp l a in a n t  Re st s .

t h e  c a s e  f o r  t h e  d e f e n d a n t .

MRS. M A B E L S. G R A F F, recalled.

Direct examination by Mr. Wagner.

Mr. W agner: I  offer in evidence, your 
Honor, the certificate o f the Secretary o f 
State, setting forth the various appointments 
ot Mabel Sejftert as a notary public, from  
the Secretary o f State at Trenton (handing 
the same to Mr. Engelke fo r  his inspection).

Mr. Engelke: No objection.
(Admitted, and marked Exhibit D. A . 1.)
Mr. W agner: I  offer in evidence cer-

tificate o f the County Clerk o f  Union County 
showing the qualification o f  Mabel S eifert’ 
on A pril 22, 1909, as notary public.
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Mrs. Mabel S. Graff, (recalled) for defendant, direct.

The Vice-Chancellor : Do you mean to say 
that she qualified on A pril 22, 1909?

Mr. W agner: I  have three o f them, and 
I  presume I  have the wrong one.

The Vice-Chancellor: I  mean that one 
you just read, because this certificate only 
indicated that the commission was dated 
on the 22nd, and I  was wondering how it 
got to her so quickly.

Mr. W agner: That is what it says, that 
she qualified on the 22nd.

The Vice-Chancellor: A ll right.
Mr. Engelke: No objection.
(Admitted, and marked Exhibit D. A . 2.)
Mr. W agner: I  offer in evidence cer-

tificate o f the County Clerk of Union County, 
showing the qualification o f Mabel Seibert 
(with the words after it “ nee G raff” ) on 
June 19, 1919.

Mr. Engelke: I f  the Court please, to this 
certificate I  certainly do object. This is 
just in line with the proofs we have. It says 
— “ This is to certify that Mabel Sejjpert (in 
parenthesis, after it, ‘ nee G ra ff’ ) has been 
duly commissioned a Notary Public by com-
mission dated June 19, 1919.”  Now, that 
is the second one, I take it, that is men-
tioned there. Now, i f  the Court please, 
Mabel S e$ert Graff—

The Vice-Chancellor: That is the third 
one.

Mr. Engelke: W ell, that is not a quali-
fication for Mabel Seibert Graff, it is a quali-
fication for  Mabel Se^pert.

The Vice-Chancellor: That remains to 
be seen. I will admit that, subject to your

10

20

30

40



10

20

30

40

98

M rs. M abel S. Graff, (r e ca lled ) f o r  defendant, d irect. 

objwitaon. (The paper is marked Exhibit

By the Vice-Chancellor.

1 6 % 9 lg*1611 W6re y ° U m arried? A  August

Tth* Vice-Chancellor: Well, how could 
that be, Mr. TVagner?

Mr. W agner: I  can explain that, your 
onor; and i f  Mr. Engelke puts me to it I  

will have to bring the County Clerk’s force 
up here.

The Vice-Chancellor: Well, what I  want 
to direct your attention to now is that the 
lady says she was married in August 1919 
and you offer in evidence a certificate bear- 
m g date June, 1919, which indicates on its 
tace that her name was “ Sej& rt, nee G raff.”

Mr. W agner: W ell, that is what I  want 
to point out, your Honor. Now, if  your 
H onor puts me to it—  *

v o n ^  ^ ‘ Chancellor: 1 am not “ putting
y° V ° T ’ 1 “  JUSt eaffing  y o «r  attention 
to it. 1 do not know what significance it is
going to have, but you counsel had better 
bear it in mind.

Mr. W agner: Mr. Engelke is putting me
‘  t.',, 1 h'“ d t0 shorten this as much as
possible. The signature in the hooks o f 
the County Clerk are “ Mabel Sejfert,”  her

“ M abel^ ’ ¡ £ <L r,e,COrd 0f the arjPointment is 
* SJ r 7 r*’ and then afterwards, after

the r S t tr.ibef ame married> she went to 
the County Clerk and showed him the cor-
respondence between her and the Secretary
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Mrs. Mabel 8. Graff, (recalled) for defendant, direct.

o f State, as to how she should continue to 
sign her name; and these words, ‘ nee 
G raff,”  are written in lead pencil after the 
record o f her name; they are not written 
in ink, they are written in lead pencil.

The Vice-Chancellor: Y ou mean in lead ' 
pencil, in the record o f the County Clerk’s 
office?

Mr. W agner: Yes, sir. The regular rec-
ord is ‘ ‘ Mabel S e jie rt ,”  in ink. I  asked 
the clerk to certify that to me, and I  asked 
to bring the book a long; that was refused 
me, and he said, “ The only way I  can 
certify to it now is as to the ink.

The Vice-Chancellor : I f  you gentlemen 
think there is any particular signficance 
in that, you had better have a photographic 
copy of that made.

Mr. Engelke: I  will have a photoscopic 
copy made.

Mr. W agner: I  will show your H onor 
that there are three cases (with which your 
H onor is, no doubt, fam iliar) which hold 
that the substance of an affidavit is the thing 
which counts, that the manner of the ac-
knowledging officer as to her signature, gQ 
or mistakes, have no bearing on the efficacy 
of the affidavit; that the affidavit is issued 
not as to a name, but is issued as to a 
person, and the person does not lose her 
identity through marriage. I  offer in evi-
dence, to show the continuity o f this same 
witness acting as a notary from  1909 con-
tinuously to date, a certificate o f the County 
Clerk, showing here appointment under her 
married name as “ Mabel S. G raff”  on June 
26,1924, and her qualification as o f that time. 40
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The Vice-Chancellor: I  call your attention 
to the fact that you are in error in stating 
“ continuously,”  because it appears now 
that the certificate issued A pril 22, 1914, 
expired A pril 22, 1919, and the next com-
mission was dated June 26, 1919; so there 
was a lapse o f some months.

Mr. W agner: Oh, well, there was a long 
hiatus in it.

Mr. Engelke: I  have no objection to it.
(The paper was thereupon marked E x-

hibit D. A . 4.)

Q I  show you a paper, which is already an 
exhibit in this case, and relates to premises 181, 
183 W illiam avenue, to which is attached a notice 

20 addressed to Elizabeth Heights Realty Company, 
M orris Steinberg, Ralph L. Shearer and Mrs! 
Ralph L. Shearer, and on the back o f which 
are what appear to be two affidavits, one by 
Charles L. Bauer, Jr., and one by K arl Schaffer, 
both dated October 23, 1919, and which bear, on 
the left, the name o f “ Mabel S e# ert G raff,”  
and ask you i f  you are the person therein men-
tioned? A  I  am.

Q I ask you when that paper was signed by 
30 the two respective parties? A  On the day it 

was dated— on the 23rd o f October.
Q And I ask you whether they signed it in 

your presence? A  In my presence.
Q You know one by the signature o f Charles 

Bauer? A  Yes, sir.
Q And the other by that o f K arl Schaffer?

A  Yes, sir.
Q Now, I  show you papers that are already 

in evidence, relating to premises that are de- 
4 0  scribed as 203, 205 W illiam  avenue, to which
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is attached a notice addressed to Elizabeth 
Heights Realty Company, M orris Steinberg, 
Ralph L. Shearer, and Mrs. Ralph L. Shearer, 
on the back o f which are what appear to be 
two affidavits, one in the name o f  Charles L. 
Bauer, Jr., and one in the name o f K arl Schaffer, 
dated October 23, 1919, to both o f which the name 
‘ ‘ Mabel S e i^ r t  G raff”  is subscribed as the 
notary public, and ask you if  you ara that person 
therein mentioned as “ Mabel Sej^ert G raff” ? 
A  I  am.

Q I ask you if  the persons therein mentioned, 
Charles L. Bauer and K arl Schaffer, signed those 
papers before you? A  They did.

Q And on what day? A  On the day they are 
dated.

Q I show you also a series o f papers that 
are already in evidence, relating to the premises 
217, 219 W illiam  avenue, and which contain a 
notice addressed to Elizabeth Heights Land 
Company, M orris Steinberg, Ralph L. Shearer, 
and Mrs. Ralph L. Shearer, and on the 
back o f which notice there appear to be two affi-
davits, one o f Charles L. Bauer, Jr., and one 
of K arl Schaffer, both dated October 23, 1919, 
and both appear to be subscribed to by a “ Mabel 
Sej^ert G raff,”  and ask you if  you are the 
person designated as “ Mabel Sej^ert G raff” ? 
A  I am.

Q And if that is your signature, in both in-
stances? A  Yes.

Q And if the two respective parties appeared 
before you? A  Yes.

Q And signed in your presence? A  Yes.
Q On what day? A  On the 23rd day o f Oc-

tober, 1919.
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Mrs. Mabel S. Graff, (recalled) for defendant, direct. 

B y  th e  V ic e -C h a n c e llo r .

Q That is the day they bear date, is it? A  
Yes, sir.

B y  M r . W a g n e r .

10 Q I point out to you that the word “ Seibert”  
is squeezed in between the word “ M abel’ ’ and 
the word “ G raff,”  and that it appears to have 
been added on to the “ S ” — will you explain 
to me how that occurred? A  W ell, I  was used 
to writing my name “ Mabel S. Graff—

Q That is, from  the time o f  your m arriage? 
A  From  the time o f my marriage— and then,

j nowing it was a legal paper, I  wrote in “ Sei- 
ert” , in full.

20 Q Had you written “ Mabel S. G raff”  first? 
A  First it was “ Mabel S. G raff.”

Q And then as an afterthought, you added 
the other? A  On a second thought, I  put in 
the additional letters.

Q A t the same time? A  A t the same time. 
Q Had there been some confusion in your 

mind at some time as to whether you should 
use the “ Mabel S. G raff,”  or the Mabel Sej^ert 
Graff? A  No, never as a notary.

Q When you were married there was some 
correspondence with the State as to how you 
should write your name, was there not?

Mr. Engelke: I  object to the question.
The Vice-Chancellor: I  will sustain the 

objection; I  do not think it is material. In 
other words, you are adverting, I  suppose, 
again, to the correspondence with the Sec-
retary o f State?

40
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Charles L. Bauer, Jr., for defendant, direct.

Mr. Wagner: Yes. Well, I  would like 
to bring it in for this case— or your Honor 
as already brought out the date of her 
marriage.

The Vice-Chancellor: Yes, I  have. I was 
\going to say that if you think it is sig- 
nificant, you can ask that question, and I 
can rule on it, and then you will have the 
benefit o f the record.

Mr. Wagner: Oh, no.
The Vice-Chancellor: I  do not think there 

can be any doubt, at all, that that cor-
respondence she had with the Secretary of 
State cannot be regarded as any evidence 
in law.

Mr. Wagjaer: I agree with you.
The Vice-Chancellor: It was certainly in- 

formatory for the notary, I  think, and it was 
a good thing for her to do.

Mr. Wagner: Yes, sir; and I think your 
H onor’s position cannot be controverted, that 
whatever the Secretary of State said would 
not make law; that her position is deter-
mined by the legality of the circumstances.

No cross examination.

CHARLES L BAUER, J r ., sworn.

Direct examination by Mr. Wagner.

Q Mr. Bauer, you are a title searcher? A  
Yes, sir; title searcher and real estate agent.

Q And have been for how many years past? 
A About twenty-two years, searching titles.
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Charles L. Bauer, Jr., for defendant, direct.

Q You have been a title searcher for  twenty- 
two years? A  Yes, sir.

Q And have served process fo r  Mr. Schaffer 
and Judge David, in their office? A  Yes.

Q And you did so in 1919? A  Yes, sir.
Q I  show you a notice which is attached to an 

exhibit in this cause, relating to premises 181, 
183 W illiam avenue, addressed to Elizabeth 
Heights Realty Com pany, M orris Steinberg, 
Ralph L. Shearer and Mrs. Ralph L. Shearer, 
and which purports to be signed by K arl 
Schaffer, and on the back o f which is an affi-
davit, or what purports to be an affidavit, made 
by Charles L. Bauer, on October 23, 1919, and ask 
you i f  the signature on the back is your signa-
ture? A  It is.

Q And i f  that is your affidavit? A  It is.
Q I  ask you i f  you ever served any copies o f  

this notice on anyone? A  I  did.
Q Upon whom did you serve a copy o f this 

notice? A  W illiam Shearer, Sr.
Q When did you serve it? A  On the date 

specified there.

Q That date is October 22nd, 1919 ? A  
Yes, sir.

Q I  ask you to read over your affidavit 
and let me know whether the facts that you set 
forth therein are true?

Mr. Engelke: I  object to that question.
The Vice-Chancellor: I  will sustain the 

objection; he cannot very well characterize 
that.

Q You served on W illiam J. Shearer? A  
Yes, sir— Senior.
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Charles L. Bauer, Jr., for defendant, direct.

The Vice-Chancellor: Can you tell us the 
manner o f service1?

Q W here did you see Mr. Shearer? A  A t  
his home, 1000 and something Anna street, Eliza-
beth.

Q W ell, you don ’t know the exact number, 10 
do you? A The exact street number, no ; but 
I know the house very well.

Q W here is it? Do you know whether Mr. 
Shearer had lived there very long? A  Oh, yes, 
as long as I  can remember.

Q You have been there at other times? A  
I always knew where Mr. Shearer lived.

Q It is opposite Jefferson Park? A  That is
right.

Q W as anyone present when you served W il- 20 
liam J. Shearer? A  I  think Mrs. Shearer let 
me in.

Q Mrs. Shearer? A  Yes.
Q W as anyone else present? A  I  don ’t think

so.
Q Did you have any conversation with Mr. 

Shearer at the time you served him? A  W ell,
I knew Mr. Shearer very well, and we sat there 
and talked for  probably fifteen or twenty minutes.

Q Did you talk about the subject-matter o f 30 
this notice? A  I  served this notice on Mr. 
Shearer; and Mr. Shearer told me—

Mr. Engelke: I  object to what he told Mr. 
B auer; this man is dead, and we cannot bring 
him here to contradict him. This is the rank-
est kind of hearsay, I  submit, especially in 
view of what your Honor, a moment ago, 
pointed out. This man is now deceased; he 
cannot talk; and that is one reason whereon, 4Q

Ns* jereey S la te  U b ra n r
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Charles L. Bauer, Jr., for defendant, direct.

as your Honor knows, the statutory rule is 
founded.

The Vice-Chancellor: I will permit it, sub-
ject to your objection.

Q What did he tell you? A  Why, Mr. 
Shearer told me that he was the owner and presi-
dent of the Elizabeth Heights Realty Company—
m fact that all of these companies were his I 
knew that.

Mr. Engelke: I object.

Q You say you knew that? A  I knew it.
Q ^H °W did you know it? A  Because I knew 

Mr. Shearer very well.

The Vice-Chancellor: I do not think that 
is material; however, instead of hurting Mr. 
Engelke, it seems to me it helps him, because 
the fact is that it did not belong to that man; 
the tact appears to be, as it was brought out, 
that it belonged to the corporation. How- 
ever, it stands for what it is worth.

Mr Wagner: His phraseology was not 
that he was the owner of the property.

The Vice-Chancellor: Well, I  do not think 
it is particularly material, but it is in now.

Q I  show you a paper which purports to be 
a notice, attached to a certificate already in evi-
dence, concerning 203, 205 William avenue the 
notice being addressed to Elizabeth Heights 
Kealty Company, Morris Steinberg, Ralph L 
Shearer and Mrs. Ralph L. Shearer, on the back 
of which is an affidavit by one Charles L. Bauer 

purporting so to be— and ask you if  the signa-
ture to that affidavit is your signature? A  It is.
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Charles L. Bauer, Jr., for defendant, direct.

Q And yon took that affidavit? A  I did.
Q I ask yon if, at any time, yon ever served 

any copy of this notice upon anyone? A  On 
Mr. Shearer.

Q Which Shearer? A  Senior.
Q William Shearer? A  William J. Shearer,

Sr., I think it is. -
Q On what day? A  On the day specified

in the affidavit. , . . . .
Q The day specified is October 22d, 1919 did

yon serve it on that day? A  That night.
Q That night? A  Yes.
Q Where? A  At his home.
Q In Elizabeth? A  In Elizabeth.
Q On what street? A  Anna street.
Q Was it served at the same time that you 

served the other notice of which you have spoken? 20
A  It was. ,

Q I show you a paper which appears to be
a notice addressed to Elizabeth Heights Realty 
Company, Morris Steinberg, Ralph L. Shearer 
and Mrs. Ralph L. Shearer, attached to what 
appears to be a certificate of sale for premises 
217 219 William avenue, and which paper is 
already in evidence in this cause, said notice 
being signed by a name purporting to be Karl 
Schaffer, on the back of which there appears 
an affidavit bearing the name of Charles L. 
Bauer, Jr., and ask you if that is your signature?
A It is.

Q And I ask you if you subscribed it on 
the day on which it purports to be subscribed?
A I did.

Q I ask you if you ever made service of a 
copy of this notice upon anyone? A  I did.

Q Upon whom? A  William J. Shearer, at
his home. 40
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Q When ? A  On the day specified in the 
affidavit.

Q That day is October 22, 1919? A  That is 
right.

B y the Vice-Chancellor.
10 ~ Tr

0  You mean William J. Shearer, Sr.? A  
Yes, sir.

B y Mr. Wagner.

Q These three to which you have testified 
were all served at the same time? A  I think 
so; they so say.

Q They all bear the same date? A  Well, 
then I served all three of them at that time.

20 ^  y °u ever serve any other papers on
Mr. Shearer? A  I don’t know; probably I did.

Mr. Engelke: I object to the question. 
What materiality has that?

The Vice-Chancellor: Well, there is no 
harm in him saying “ Probably I did.”  
That might or might not hurt you. Wait 
until the next question comes on.

Mr. Wagner: Well, it is a matter of cor-
3q roborative proof, if your Honor please.

The Vice-Chancellor: Do you mean, that 
he knew the man?

Mr. Wagner: That he knew the man.
The Vice-Chancellor: You have enough 

evidence in to pretty strongly show that 
he knew him, it seems to m e; now, it is up 
to the other side to controvert it.

40
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Charles L. Bauer, Jr., for defendant, cross.

Cross examination by Mr. Engelke.

Q Mr Bauer, yon have served many notices 
for Mr. Schaffer, of a like character, have you 
not? A  Quite a few, yes.

Q About how many? A  I should judge, 
probably a hundred— seventy-five to a hundred.

Q And all in the City of Elizabeth? A  Oh, 
no— Linden, Roselle and Elizabeth.

Q Confined to those three municipalities? A  
I think so, yes.

Q About equally divided between the three 
municipalities? A  No, I would say more in 
Elizabeth than in Linden and Roselle.

Q About seventy-five in Elizabeth, and twenty- 
five in Roselle— is that right? A  I have no 
idea just what they amount to, but I  served 
a lot of notices for Mr. Schaffer.

Q These seventy-five to one hundred notices 
you served extended over a period of how many 
years? A  Well, I haven’t served any notices 
for Mr. Schaffer since 1920; and I should judge 
that, prior to that time, probably three years—
two years. ,

Q And these notices that you served, Mr.
Bauer, were upon all kinds and characters o ^
people, were they not? A  Yes.

Q Took you to various parts of the munici-
palities? A  Yes.

Q Now, how is it, Mr. Bauer, that you so 
definitely remember the service upon Mr. W il-
liam Shearer, Sr., of these notices? A Oh, I 
knew him very well.

Q The service, you say, was in 1919? A  Yes, 
whatever it says there.

Q You do not say that from your recollection, 
but simply what you see there—is that it? A  40
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Well, I  will tell you—I haven’t served any notices 
since 1920; and these notices here say that I 
served them in 1919; that is correct.

Q You simply repeat what you see in the 
typewriting before you?

® Mr. Wagner: I  object to the insinuation
in the question.

The Vice-Chancellor : Well, the last an-
swer, I  think, explains that. He says he can-
not remember.

The Witness : I couldn’t remember the 
exact date without looking at the papers 
themselves.

Q What kind of a notice did you serve on 
20 Mr. William Shearer? A  Why, an exact copy 

of that notice of sale.
Q The original typewriting, or carbon? A 

Just like that one— the original.
Q An original? A  Yes.
Q Just like this one? A  I would say just 

like that one.
Q Bef erring now to the notice attached to 

the certificate of sale relating to 217, 219 William 
30 avenue— that is an original, is it not? A  Well, 

they come in printed forms; I suppose that was 
an original, and I suppose I served an original 
on Mr. Shearer.

Q Well, Mr. Bauer, consider—if you served 
an original, and this is an original impression, 
then you must have had two originals, did you?
A  Oh, I couldn’t say that. I served the notice 
on Mr. Shearer; now, whether it was an original 
or what, I don’t know, but I served it on Mr. 
Shearer.

40
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Charles L. Bauer, Jr., for defendant, cross.

Q You don’t know the words of the notice—- 
yon don’t know the form of the notice? A 
know it was a tax notice that the property had
been sold for unpaid taxes.

Q You have no recollection that it was the 
same thing as this paper— as the certificate just 
referred t o -d o  you? A  Why, they were all the
same; they were all notices of public sales.

0  You don’t know a thing about the contents, 
do you? A  No, but I did at that time, when 
I read them; I read them over to Mr. Shearer.

Q You read them over to him? A  Certainly,
before I  served him. .• «

Q You served Mr. William Shearer, Sr.,
didn’t you? A Yes.

Q I f that is so, Mr. Bauer, why didn t you, 
in this purported affidavit, endorsed on the back 
of this notice, say “ William J. Shearer, Sr 
instead of just the words “ William J. Shearer?
A  Oh, I don’t know that. William J. Shearer 
was William J. Shearer to me, and his son, over 
there, was William J. Shearer, Jr.

O When you testified in answer to Mr. Wag-
ner’s questions, you designated him as “ William 
J. Shearer, Sr.,”  did you not?

The Vice-Chancellor: I think I asked that 
question, whether it was “ William J. 
Shearer, Sr.,”  because I wanted to see 
whether he meant the old'gentleman, or the 
young one.

Q There is no explanation you can give why 
you did not use the “ Sr.”  in here, so as to desig-
nate it from the “ J r.?”  A  No, sir

Q At about the time you served these notices, 
you testified yesterday you served Mr. William 
J. Shearer, Jr., didn’t you? A  That is right.
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Charles L. Bauer, Jr., for defendant, cross.

The Vice-Chancellor: And he served, as 
1 remember, Mr. Shearer, Jr., in some other 
matter.

Mr. Wagner: Exactly— on October 15th. 
But then that notice reads particularly “ Wil- 
liam J. Shearer, Jr.,”  and this one is W il-
liam J. Shearer.”

Q I call your attention to the fact that 
the purported affidavit endorsed on the back of 
this notice attached to the certificate just re-
ferred to, is in carbon—in other words, a carbon 
copy, and not an original impression—is not that 
so? A  That is a carbon, yes.

Q Where is the original, if  you know? A  I 
don’t know.

20 Q When you served the notice, Mr. Bauer, 
how many copies of it did you have with you? 
A  I think I had two of each.

Q You are not sure on that subject, are you? 
A  I am quite positive I served one on Mr. 
Shearer and brought one back with me. That 
was the usual form to do, or way to do it.

Q What did you do with the ones you brought 
back? A  Turned them back to Mr. Schaffer.

Q I ask you to examine the notices that are 
30 attached to these certificates, and tell me whether 

you had possession of the very notices that are 
attached to these certificates— these very papers? 
A  There is no marking on there for me to tell 
that, outside of that I signed my name to that 
affidavit that is all; and I suppose I  had them.

Q You do not know with certainty, and are not 
able to testify with certainty, that these identical 
papers are the ones you had in your possession, 
are you? A  I would say they are, because I 
signed the affidavit on the back; when I brought40
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Karl Schaffer, for defendant, direct.

these back to the office the affidavit, I  think, was 
immediately prepared, and I  signed it, and it 
was sworn to.

K ARL SCHAFFER, sworn. 10

Direct examination by Mr. Wagner.

Q Mr. Schaffer, you are the defendant in 
this redemption suit? A  Yes, sir.

Q What is your occupation? A  President of 
the Roselle Park Trust Company, and in the 
real estate business.

Q You, for a time, engaged quite considerably 
in the purchase of tax certificates? A  I did, 20 
two years ago.

Q You are not engaged in that now? A  Only 
finishing up.

Q Finishing up what you had? A  Yes.
Q I show you a paper which is already in 

evidence in this case, and is a certificate of tax 
sale for premises 181, 183 William avenue, and 
ask you if that certificate was purchased by you 
from the City of Elizabeth? A  Yes.

Q At the time, and for the considerations in- 30 
dicated in the certificate? A  Yes.

Q I show you, attached to the certificate, a 
notice addressed to Elizabeth Heights Realty 
Company, Morris Steinberg, Ralph L. Shearer, 
and Mrs. Ralph L. Shearer, bearing dhe name 
at the bottom, “ Karl Schaffer,”  and ask you if 
that is your signature? A  Yes.

Q I ask you if you made a search, to in-
dicate to yourself, who were the parties in in-
terest? A  I did. 40
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Q Why did you have the name Morris Stein-
berg in this notice? A  Because it appeared 
on the record that Morris Steinberg held a 
judgment against William Shearer; for that 
reason we put him in; but subsequently we 
found—

The Vice-Chancellor: You see, you are 
asked if  you made a search; now you say

we found, etc.”  I  don’t know what that 
means.

Q Confine your answers to things you know 
o± your own personal knowledge, and let your 
answers be, therefore, in the first person. A  I 
found that Morris Steinberg held a judgment 

20 against a William Shearer, and I wanted to make 
im a party to the proceeding; subsequently I 

found that this Shearer mentioned in the judg-
ment was not the Shearer in question.

Q Did you cause Morris Steinberg to be 
served? A  No, sir.

30

B y  the Vice-Chancellor.

Q Did you examine the record yourself, did 
I understand you to say? A  I  think I  did in

r ^ e\  1 d° my  ° Wn searching sometimes, 
and I think, m this case, I probably did it myself.

Q Well, if you were assisted in it, by whom 
do you recall you were assisted? A Mr Bauer 
many times made searches for me, as did Mr 
Woe fie, and several others, whose names I can-
not just recollect.

Q What records did you examine ? A  All the 
records pertaining to the title in the register’s 
office and county clerk’s office.40
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Q What records, what books, did you look 
at! A  Deeds, mortgages, judgments.

By Mr. Wagner.
Q Did you endeavor to perfect title in the 

manner indicated, by service of notice! A  I  did. 1Q 
Q To whom did you entrust the subject of 

service of notice! A  I  entrusted this notice 
to Charles L. Bauer, Jr., to be served on William 
J. Shearer, Sr.

Q On the back of this notice appears to be 
an affidavit with the name “ Karl Schaffer” —is 
that your name! A  Yes.

Q And you signed it ! A  Yes, sir.
Q On what day? A  On the day mentioned

here. 20
Q Can you, without looking at that, recall ex-

actly to whom you sent notices, or whether you 
did, or not! A  No, sir.

Q Now, will you refresh your recollection 
from that and tell us exactly what you did your-
self to secure service!

Mr. Engelke: To be consistent, I  think 
I should object to the witness using, as a 
means of refreshing his memory, the paper 30 
purporting to be the affidavit whose integ-
rity is impugned.

The Vice-Chancellor: I f the paper turns 
out, in fact, to be a legitimate affidavit, 
what is the necessity of having him repeat 
anything else; and if it is not an affidavit, 
how can he be expected to refresh his mem-
ory from it! I f  he says he swore to it, I 
mean. It may turn out that he did, or did 
not, swear to it; I don’t know whether he 40
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did, or did not. I will admit it, anyhow, 
subject to your objection.

Q What did you do, Mr. Schaffer, in endeavor- 
ing to perfect your title under that certificate?

10 The Vice-Chancellor: I do not think I
will allow that Question. Your previous 
question was something else.

(Former question repeated.) A  I mailed a 
notice, addressed to the Elizabeth Heights Realty 
Company, care of Mr. Charles S. Woods, In-
corporator, 510 WTest One Hundred and Thirty- 
fifth street, New York; another one to Elizabeth 
Heights Realty Company, care of A. W. Lasell, 

20 -̂ ncorPorator, 435 East Sixty-six street, New 
York; one to Mr. Ralph L. Shearer, 680 Summer 
avenue, Newark, N. J., and one to Mrs. Ralph 
L. Shearer, 680 Summer avenue, Newark, N. J.

Q Why did you mail the Ralph Shearer 
notice? A  There appeared on record that after 
the Elizabeth Heights Company received a deed 
from the Modern Homes (also one of their com-
panies, if  I  remember correctly) they also imme-
diately, or at the same time, gave a deed to Ralph 

3q -k* Shearer for the same property.
Q A  subsequent deed? A  I don’t remember 

that it was the same time, but there were two 
deeds for the same property, one to Elizabeth 
Heights, and one to Ralph L. Shearer; and I 
thought they all ought to be notified.

Q Now, did you make any endeavor to ascer-
tain information concerning the persons in inter-
est of the Elizabeth Heights Realty Com pany 
A I did.

Q What did you do? A  Wrote to the Sec- 
40 retary of State, and if I am correct, I  think I
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sent over either Mr. Bauer, or somebody else,  ̂to 
look over their books; I  couldn’t get anything 
after I  w rote; and I  filed that they never filed 
any report—

Q No, n o ; you w rote ; that is as far you can go 
on that. W hat else did you do? A  M y recol-
lection is that I  sent somebody over, I  don ’t rec- 1 0  

ollect just now. I  also called up Mr. Shearer,
Sr., to get the information from  him.

By the Vice-Chancellor.

Q W ell, did you get any information from  
him? A  Yes.

Q W hat information did you get from  him?
A  He said that he “ is the president and the 
com pany” ; that is about all I  could get from  him.
Then I called him—  20

Q (Interrupting) W hy didn ’t you call Mr. 
Shearer, Jr.? A  I  don ’t know; I  just called 
Mr. Shearer, Sr., that is about all. I  don ’t know 
that I had any reason. A s matter o f fact, when 
I called I  asked for  Mr. Shearer, only one Mr. 
Shearer, and they referred me to Mr. Shearer, 
who said he was the senior. I  knew they both 
lived at the same home.

Q W hy didn ’t you then make inquiry from  
Mr. Lasell and these other two parties you mailed 30 
letters to? A  W hy, I  found the record o f the 
address of Mr. Lasell in one o f the certificates 
o f incorporation, or something, and then I  
.couldn’t find him.

Q You found him to be an incorporator, you 
say? A  Yes.

Q W hy didn ’t you inquire from  him who the 
officers were? A  Because I  couldn’t locate him.

Q But you did locate him because you mailed 
a letter to him? A  No, he was not there. 40
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Q Did you know he was not there when you 
mailed the letter! A  I  couldn’t find him there.

Q Did you go there to see i f  he was there ! A  
No ; I  think I  looked in the directory, and sent the
letter; I thought I ought to mail it to his last 
address.

1 0  n  t  i
^  1  know, but why didn ’t you write a letter 

to him, at his last-known address, to ascertain 
who were the officers o f the corporation! A  
W ell, I  cannot explain that.

Q Now, you were dealing with a great deal 
o f  these tax matters previously! A  Yes 

Q And some o f them were relating to cor-
porations, too, weren’t they! A  Yes, some o f 
them.

9 o 3  Wel1’ didn,t you make an effort, in the 
“ ü other cases> to serve the officers o f the corpora-

tions! A  The other officers were very easv to 
find.

Q You thought it was proper to serve the o f-
ficers! A  Yes.

Q And you knew from  your practice in deal- 
m g with these eases that it might be advisable to 
serve the registered agent, i f  you could find out
where he was? A  Y ès; but in this ease there 
was no agent.

30 Q How did you know there was not! A  Be-
cause I inquired through the Secretary of State.

Q Did you go to the County Clerk’s office, 
and look at the record there, to see the name o f 
the registered agent! A  I  did.

Q Did you find any there! A  N o !
Q There was certainly one in the certificate of 

incorporation, was there not! A  As far as I can 
remember, there was not.

Q No registered agent? A  A s far as I  re- 
40 “ ember, there was not. That may be because it
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was the same man— the same man mentioned 
there.

By Mr. Wagner.
Q Now, Mr. Schaffer, I  show yon a certificate 

o f tax sale for premises 203-205 W illiam  avenue, lQ 
which is in evidence in this cause, to which is at-
tached a notice addressed to Elizabeth Heights 
Realty Company, M orris Steinberg, Ralph L. 
Shearer and Mrs. Ralph L. Shearer, signed by 
what appears to be “ K arl Schaffer,”  and ask you 
if  that is your signature? A  Yes, sir.

Q And to what appears to be an affidavit on 
the back of that notice, dated November 23, 1919, 
signed by what appears to be “ K arl Schaffer,”  
and ask you if  that is your affidavit? A  Yes.

Q And you made that on that day? A  On 2 0

the same day.
Q Now, to shorten things, may I  ask you it 

the testimony that you have given with respect 
to that certificate, and that notice, and service, or 
attempted service upon the parties in interest, ap-
plies to this in the same manner as you have al-
ready testified concerning the other?

The Vice-Chancellor (T o  Mr. E n gelk e):
Are you willing to permit that question to go 
in that way?

Mr. Engelke: Y es; as far as that is con-
cerned, his testimony in all cases is the same.

. A  Yes.
Q W ell, I specify, first, 181 and 183 W illiam 

avenue: for  the second I refer to 203-205 W illiam 
avenue; for  the third, I  refer to 217-219 W illiam  
avenue, and your testimony regarding the first 
applies to all three in an equal extent? A  The 
same, yes. 40
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Q Let me ask you— in regard to any o f  these 
properties was there any redemption made by 
W illiam  J. Shearer? A  No.

Q B y  the Elizabeth Heights Realty Company? 
A  No, sir.

Q B y  any o f the persons to whom notice was 
10 directed? A  No, sir.

Q There was testimony given in the other 
case o f the fact o f a conversation o f W illiam  J. 
Shearer with you— I ask you now what was the 
first time Mr. Shearer ever spoke to you with 
regard to redeeming any properties? A  W ill 
you give me those letters?

(The letters referred to by the witness 
were handed to him.)

2 0  The Vice-Chancellor: I think that testi-
mony is in. I think you admitted that tes-
timony, didn’t you?

Mr. Engelke: Yes.
The Vice-Chancellor: He testified here be-

fore that the first time !Mr. Shearer, Jr 
spoke to him was in 1925, as I  remember it.

Mr. Engelke: I  am perfectly willing that 
that testimony shall stand here.

The Vice-Chancellor: I thought you did 
concede it; if you did not, get it on the rec-
ord now.

Mr. W agner: W ill you concede, Mr. En-
gelke, that the testimony o f Mr. Schaffer 
concerning conversations with Mr. W illiam J. 
Shearer, Jr., given in the Shearer-Schaffer 
case, shall apply in this present case, as 
though repeated by him here?

Mr. Engelke: I  do, in so far as it may be 
applicable to this case, yes.

4o
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Q Mr. Schaffer, I  draw your attention to the 
fact that in two o f these notices, one for  203, and 
one for  205 W illiam  avenue, and the other fo r  215 
and 217 W illiam  avenue, in your affidavit of re-
demption, apparently the wrong numbers are 
used, and that, while the certificate refers to 217,
219 W illiam avenue, in your affidavit of redemp- 1 0  

tion you recite “ 207-205”  W illiam  avenue; and 
in the other exhibit, relating to 203-205 W illiam  
avenue (the certificate being for  that number) 
your affidavit o f redemption incorrectly uses the 
numbers “ 217-219 W illiam  avenue,”  instead of 
the correct numbers, “ 203-205,”  as they appear 
on the certificate; and I  ask you if  you can ex-
plain how that occurred?

Mr. E ngelke: I  object to that question; it 2 0  

cannot be material— his explanation cannot 
be material.

The Vice-Chancellor: How can that be 
material? Suppose there is an error in it, 
how can his explanation help the case any?
Has he not got to stand or fall on the facts 
as they are? I  do not see that how the “ er-
r o r ”  occurred is material— if there is an er-
ror ; you refer to it as “ an error.”

30
Q I ask you, Mr. Schaffer, so that the record 

can be clear on that— after notice was served 
upon the persons as indicated by the testimony in 
this case, was any attempt made to redeem the 
premises 203-205 William avenue?

Mr. E ngelke: So far as this witness 
knows.

Q So far as any attempt was made to you?
A  No, sir, not as far as I  know. 40
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Q From  the time o f the service o f the notices 
respecting 217, 219 W illiam avenue, was any 
offer o f redemption made by anyone to you for  
the redemption o f those premises ? A  No, sir.

Q Attached to the papers relating to 203, 205 
W illiam avenue, and those relating to 217, 219 
William avenue, is what appears to be an affi-
davit dated June 16, 1927, signed by one “ K arl 
Schaffer,” — is that your affidavit? A  Yes.

Q I d  each instance? A. Yes, sir
Q W ill you tell us how you came to make 

that?

Mr. Engelke: I  object to that question.

The Vice-Chancellor: I  will sustain the 
° 0  objection; I  do not see that it is material as 

to how he came to do i t ; it is there.

Q W ill you tell us what you did with that 
affidavit ?

Mr. Engelke: I  object to that.

Mr. W agner: W ell, I  am not asking for  
reasons now, I  am asking what he did.

The Vice-Chancellor: Well, I  don ’t care 
3 0  what he did. You have it now among the 

public records. What difference does it 
make what he did with it?

Mr. W agner: I  want to disabuse your 
H on or’s mind o f  the idea o f there having 
been any im propriety in it.

The Vice-Chancellor: I  will permit it, 
then, over the objection.

\  Ti  i UI™ d H over to Mr. Bauer, the Register 
4 0  ot Union County.
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Q W hen? A  I  think on the same day that 
it was recorded; whenever the registry shows.

Q Did yon give any directions to Mr. Bauer?
A  I asked Mr. Bauer whether it was possible to 
attach it to the old papers, and, if  possible, I  
asked him to do it.

Q And did you pay a fee? A  Yes, sir. 1 0

Q W hat fee did you pay? A  I  don ’t re-
member the amount; I  had to pay fo r  the re-
recording o f all the papers, including this affi-
davit.

Q Not only this affidavit, but the certificate 
and all the papers thereto attached? A  Yes.

Q You mean you had to pay for  the re-re-
cording o f it as an entire new record? A  Yes.

Q Now, then, I  ask you if  that which you have 
just stated with regard to the affidavit attached 2 0  

to the 203 and 205 certificate applies also to the 
affidavit o f June 16, 1927, which was attached, 
and is now attached to the certificate for  217 and 
219 W illiam avenue? A  That was done at the 
same time.

Q And your conversation with Mr. Bauer 
referred to that, also? A  Beferred to that, also.

Q Did you pay Mr. Bauer any fee for  the 
re-recording o f all these papers? A  Yes, I  paid 
whatever was required. ' 30

Q W ho attached the affidavit to the old 
certificate and affidavits? A  I f  I  remember cor-
rectly, Mr. Bauer did it in my presence.

No cross examination.

40
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E D W A R D  B A U E R , sworn.

Direct examination by Mr. W agner.

Q You are the Register o f Union County? A  
I  am.

1 0  Q And have been for  how many years? A  
Twelve, I  think.

Q And before that, you were the Deputy 
Register? A  Yes.

Q And before that, you were Clerk o f the 
Elizabeth District Court? A  Yes.

Q Your official life goes back about thirty 
years? A  To 1904.

Q Do you know Mr. Schaffer? A  I  do.
Q I show you two certificates, which are al- 

2 q  ready in evidence, one concerning premises 203, 
205 W illiam avenue, and one concerning 217, 219 
William avenue, and which are produced here to-
day by you, and ask you if, at any time within 
the past few  weeks, you talked to Mr. K arl 
Schaffer about them? A  I did, on the 16th day 
o f June.

B y  the Vice-Chancellor.

Q That is 1927? A  1927.
30

B y  M r. W agner.

Q Now, what was the conversation? A  Mr. 
Schaffer told me that the affidavit here which 
reads “ 203 and 205 W illiam avenue”  did not cor-
respond with these numbers in here__

The Vice-Chancellor: Read them on the 
record.

A  Did not correspond with this number in 
4 0  front, here.
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T h e  V ic e -C h a n c e llo r  : B e tte r  le t h im  re a d  

th e  n u m b e rs  in  fro n t , f ir s t .

Q There is the old affidavit— 217 (showing 
the witness the same). A  The original certifi-
cate— the first two— reads as “ 203 and 205 W il-
liam avenue.’ ’ The affidavit he had attached 1Q 
here refers to Lots 217 and 219 W illiam avenue.

By the Vice-Chancellor.
Q That is the affidavit bearing date what? A  

A pril 5, 1926. Now, then he had another one 
here ; the certificate refers to Lot 217 and 219 
W illiam avenue, and the affidavit refers to Lots 
203 and 205 W illiam  avenue.

Q That affidavit hears date when? A  The 
affidavit bears the same date, the 5th day o f 2Q 
April, 1926. Then, on this day, June 16, 1927,
Mr. Schaffer came in with this affidavit.

Q The one now that bears date what? A  
This bears date the 16th day o f June, 1927, which 
shows the correction and calls attention to the 
error made in the form er affidavit.

By Mr. Wagner.
Q W hat did you tell Mr. Schaffer? A  I  

told him to attach that to the original, and re- 3 0  

record it.

By the Vice-Chancellor.
Q Did he attach it? • A  I did; I  attached this 

piece with these wires to both of them (in-
dicating).

By Mr. Wagner.
Q W ere the papers at any time separated—  

the form er papers? A  No. 40
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Q In either case? A  No.
Q Do the form er papers, exclusive o f the last 

affidavit represent what was recorded there-
tofore? A  Yes.

Q And stand in the books o f record thereto-
fore ? A  Certainly.

1° Q And that is so in both instances? A  In 
both instances.

Q And have you set aside a new book and new 
page fo r  the two instruments, as a new record? 
A  These will be re-recorded, when the time 
comes.

Q In their entirety? A  Yes, exactly as they 
are here now.

Q The whole business? A  The whole busi-
ness. .

2 o Q Now, I  call your attention to this— on this 
certificate relating to 203-205 W illiam avenue, on 
the back o f one o f the papers, the old recording 
date o f “ A pril 6 ”  made by the time clock—A pril 
6 , 1926— has a lead pencil mark on it— is there 
any significance to that? A  N o; we do that.

Q You do that? A  W e do that— we cross off 
this number (indicating) and we mark this one 
(indicating), because, i f  we did not, there is a 
chance o f the recorder recording this date (indi- 

3 0  eating) instead o f that one (indicating). Now, 
this number (indicating) is crossed off because 
that is only the filing number used to keep track 
o f the paper until the time we record in the books, 
and after that we refer to the book and page.

Q Now, I notice that on this one relating to 
181-183 (which is not to be re-recorded, because 
there was no error made) the time-clock is not 
marked? A  That is right.

Q In other words, you mark out the time-clock 
on the old one when it is brought back for  re- 

4 0  record? A  Yes.
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Q To prevent confusion? A  To prevent the 
recorders confusing that date with this one.

By the Vice-Chancellor.

Q That is, the old date with the new one? A  
The old one with the new one. In fact, this is 
only a reference— just a temporary stamp until 
we get them filled out.

Q W ell, you say it is temporary, but it gives 
you the time at which it was filed? A  Yes, sir.

Q And that which you latterly pointed to is 
something that would be written by the scrivener, 
whereas the stamp is automatic, by the clock, is 
it not? A  Yes, sir.

Q Or the clock is automatic by the stamp ? A  • 
Yes.

By Mr. Wagner.

Q You were paid by Mr. Schaffer, and re-
quested pay for  the re-recording o f the entire in-
struments? A  Yes, the fees were paid.

Q And is the re-recording o f instruments, 
where what is considered minor errors appear 
later, an unusual thing in your office?

Mr. Engelke: I  object to the question; it 
is leading.

The Vice-Chancellor: I do not think it is 
helpful, either, because the question is 
whether there is any authority in law, I  pre-
sume, for  doing what he did. Now, if  there 
is any authority in law for it, what he may 
think as to what should be the practice would 
be rather insignificant. The question that 
arose yesterday, as I recall it, was as to the 
right o f the clerk to take an original record 
from  his files and permit something else to be

10
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attached to it, for  the purpose o f re-record- 
ing. Furthermore, it was not indicated 
clearly yesterday by the evidence whether the 
County Clerk himself was the one that did 
this, or whether it was somebody in his office. 

Mr W agner: Certainly; and I  thought
your H onor was entitled to have all the facts 
before you.

The Vice-Chancellor: Yes, that is proper. 

C ross exam ination  by Mr. Engelke.

Q Mr. Bauer, I  direct your attention to the 
proceedings as they were originally recorded, and 

.re fer  to your serial number 30411, scratched out 
in lead pencil, and particularly direct your atten-

W °rd  “ f ile d ” - * * a t  does th a t m e a n t 
A  ih a t  m eans “ file d  in  th e  o ffic e .”

«■ 9  T !iat means that this group o f papers, with 
this endorsement, and without the last sheet at- 
tach ed by  wire brads, was on file in your office»

J L  it th6re a“yth!['g 011 that PaPer to show 
™ , ‘  7 as originally filed in your office? A  
The 6 th day o f April, 1926.

30 B y  the V ice-Chancellor.

it?Q AThTi,d° i« . r!ijt Sh° W when i(: was filed> does it? A  The 6 th day o f April, 1926.

By Mr. Engelke.

Q Is there anything there to show when the 
original papers were actually filed— not this new

ffled? A if”  ° riginal Papers were actually hied? A  A  paper comes in, and it is stamned
on the clock; that is the stamp (indicating), and

40
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that is the time (indicating); and immediately it 
is marked “ filed.”  It is filed from that minute.

Q Now, referring to this particular paper, 
which we have denominated by Serial No. 3411, 
what date was that paper filed with yon? A  
June 16—wait a minute, you are giving me the 
one that is re-recorded.

Q I am not asking about that sheet, Mr. 
Bauer, I am referring to these papers here, which 
were originally left with you, and, as you say, 
filed? A April 6th, 1:30 P. M., 1926.

Q The figures that you have just read are on 
the left of the endorsement of the original pro-
ceedings, and are marked out with a lead pencil, 
are they not? A  Yes.

Q Did you mark that out with a lead pencil? 
A  No, I did not; one of the clerks did.

By the Vice-Chancellor.

Q Well, what clerk had charge of these papers 
in your office? The reason I ask you that is be-
cause I understood you were the one that Mr. 
Schaffer was dealing with, and you were the one 
that took the papers from him? A  Only in this 
case.

Q Oh, you only took the affidavit from him? 
A  That is all. One of the three or four clerks 
could take that paper in, and I would not know 
anything about it.

Q Oh, I understood you to say you affixed this 
affidavit to these papers. A  To these of June 
16, 1927.

Q Now, this paper (referring to the original 
record) was originally recorded in the office on 
the 6th day of April, 1926. Now, do you consider 
that the pencil mark that your attention has been 
called to, which is over the time-clock stamp of
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; ‘Ql P,rii «> 1926>”  was marked off on June 16, 
îïJàti A  Yes.

Q By whom do you consider it was marked
oft ? A  By one of the clerks that took it in

Q Took what in? A  Took it in the window 
and received the paper.

Q Then these papers were not in your posses-
sion on that day for the purpose of either record-
ing, or ling in your personal possession? A 
-No, no.

Q Mr. Schaffer, then, merely talked with yon 
as to whether yon would permit this annexation, 
and you told him you would? A Yes.

Q Now, then, did you have these papers in 
your possession at the time he talked to yon? A  
Well, they were in the office—filed in the office
t  ^  raeeived from him this affidavit o f
June 16, 1927? A  Yes.

Q What did you do with that paper, that affi-
davit o f June 16, 1927? A  This affidavit?

M Tes. A  Pinned it on this (indicating), 
y  I  understood you to say that they 

were somewheres in the o ffice -I  am trying to find 
out whether you had them in your possession at 
that time, with which to pin it on. A  These pa
pers without this last affidavit, were all filed in 
the Register’s Office.

Q Yes, but they were not before you at the 
time you talked with Mr. Schaffer? A  No no-

the' “  Md SP°ke t0 me a’bo«tthese affidavits and the mistake; and then he went 
out, and my deputy got these out of the filing 
cases and brought them in to us

Q To whom? A  To me,-' and then Mr. 
Schaffer and I discussed this affidavit.

Q Yes. A  And I don’t know whether I sug-
gested, or whether Mr. Schaffer asked me whether
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it could be done, or not; but I said “ Attach this 
affidavit to the original, and we will re-record it.”

Q You said “ Attach it,”  but who did the at-
taching? A  Me.

Q I asked you before if you had in your pos-
session those original papers, and you told me 
no, that they were on file in the office. A  Cer-
tainly I had to have them in my possession.

Q That is what I am trying to find out; I  un-
derstood you to say one of the clerks did it? A  
One of the clerks took it out of the filing case; we 
had a big filing case, as big as that room; he goes 
to the filing case and takes them out and hands 
them to me, and I have them in my possession.

Q That is what I am trying to find out, be-
cause first you said you did not have them in your 
possession. A  I had to have them in my pos-
session.

Q Yes, I recall that you said that afterwards. 
Now, then, if you made the attachment, Mr. 
Bauer, you claim that you attached these wire 
clips, or these brass clips, with which the original 
papers are attached? A We have not got that 
kind of a machine.

Q You mean, you do not use in your office any 
machine to fix these brass clips, such as the orig-
inal papers were attached with? A  No, I didn’t 
do that.

Q Your office did not do that? A  No; that 
is the way it came to the office. No, the only 
thing I use is this (indicating the clip holding the 
last affidavit attached to the exhibit).

Q One of these Bostitch (I think it is) ma-
chines? A  Yes, sir; we don’t use these, at all; 
that is the way it came to the office.
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By Mr. Wagner.

Q Continuing with the Court’s thought: 
When you had fastened this affidavit which Mr. 
Schaffer had consulted you about, and which is 
dated June 16, 1927, what did you do with these 

10 PaPers— did you hand them back to Mr. Schaf-
fer? A  I think I did; Mr. Schaffer took them 
out to the girl and re-recorded them right away.

By the Vice-Chancellor.

Q You stated to Mr. Engelke that any paper 
that comes into the office is marked filed? A 
Yes.

Q You do not mean that with respect to all 
papers? A  Oh, no; there are only certain pa- 

2o Pers that must be filed. The law says these pa-
pers must be filed, and marked filed.

By Mr. Engelke.

Q What you have told us, Mr. Bauer, with re-
spect to the affidavit relating to 217-219 William 
avenue, applies with equal force to this set of pa-
pers which refer to 203 and 205 William avenue— 
is that so? A  That is right.

Q The two papers were in your hands at the 
30 same time? A  Yes.

The Vice-Chancellor: I  do not think there 
is any doubt about the explanation as made 
by Mr. Bauer. Now, he did it; and if you 
feel that he had no right to do it, in law, 
that is a matter for you to question hereafter 
It is apparent from what Mr. Bauer says 
now, that he did it; if he did not have the 
right to do it, that is a matter for future 

^  questioning.
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Q Both of these papers, after you had fast-
ened on this last affidavit, dated in June of this 
year, were handed by you to Mr. Schaffer, and he 
took them into the recording room and recorded 
them— is that right? A  Y es; just walked from 
that room into the other room there, and handed
them to the clerk. ^

Q He went out of your eyesight, though,
didn’t he? A  Yes.

By the Vice-Chancellor.

Q Well, did you consider the impropriety of 
allowing any of your official files being entrusted 
to somebody other than an employee of your 
office? A  You mean, by allowing him to walk 
from my desk to the other room with them?

q  Yes— did you consider the impropriety, at 20 
the time you did it? A  No, because he was in 
the sight of the whole office force all the time.

Q But you did not pretend to watch him? A  
Oh, no.

Q I am just asking the question as to just 
what the general policy of the office would be; I 
think you appreciate, do you not, Mr. Bauer, that 
as a custodian of records, it is up to you to see 
to their security? A  Oh, I know that.

Q That is what I have in mind by the im- 30 
plication I suggested. A  I know that.

Q You had confidence in the man you gave it 
to—is that it? A  Yes; and he was an honest 
man.

By Mr. Engelke.

Q You are not a friend of Mr. Schaffer’s, 
are you? A  Yes, I am friendly with anybody 
that comes into the office. I  am friendly with 
you, too. 40
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Mr. Wagner: I oiler in evidence, so that 
the record may be clear, a certified copy of 
the Articles of Incorporation of the Eliza-
beth Heights Realty Company.

Mr. Engelke: No objection. 
lQ (Admitted and marked Exhibit D. 5.)

Mr. Wagner: I  oiler in evidence record 
of the forfeiture of the charter of the Eliza-
beth Heights Realty Company for non-pay-
ment of taxes, and the application, of recent 
date, for reinstatement, as one paper, under 
the certificate of the Secretary of State.

Mr. Engelke : May I see it?
Mr. Wagner: Yes, sir (handing the paper 

to Mr. Engelke). Well, I do not think that 
20 indicates the forfeiture; the application sets 

forth the forfeiture. The forfeiture is in-
cluded in the proclamation of the Governor, 
under the statute of 1918, I believe.

Mr. Engelke: This is the reinstatement. 
Mr. Wagner: I  desire to draw attention, 

as matter of record, to the fact that the 
charter of this Company was forfeited by 
proclamation of the Governor in 1918, as 
appears in the Pamphlet Laws of 1918, p. 

3q 1235. It is dated January 28, 1918.
The Vice-Chancellor: What is the date 

of the reinstatement, under the application 
for reinstatement?

Mr. Wagner: The reinstatement is Oc-
tober 21, 1926.

The Vice-Chancellor: So, that between 
1918 and 1926, this corporation was, we will 
say, non-existent?

Mr. Wagner: Yes; between 1915 and 1926 
4o it did not pay its taxes.
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The Vice-Chancellor: And yet yon say 
that Mr. Schaffer, in 1919, served notice on 
the incorporators of a corporation that was 
proclaimed to have no existence—I mean, 
that is what yonr proofs show?

Mr. Wagner: Now, if the sufficiency of 
that is going to be a matter of argument 
before your Honor—

The Vice-Chancellor: I  mean, that is the 
fact, is it not—you say now that the cor-
poration was claimed to be non-existent in 
1918?

Mr. Wagner: Yes, sir.
The Vice-Chancellor: And in 1919 Mr. 

Schaffer served these notices, and mailed 
these letters to the'incorporators, and who-
ever else he served them upon?

Mr. Wagner: Well, he served them upon 
certain persons. We will argue before your 
Honor that when we served a man, if he had 
a certain identity, it does not make any dif-
ference what we called him.

The Vice-Chancellor : Well, I  am only try-
ing to get this fact, as well as I can—is it 
not a fact that in 1919 he served these no-
tices ?

Mr. Wagner: He served upon William J. 
Shearer.

The Vice-Chancellor: When—in 1919?
Mr. Wagner: Yes, sir.
The Vice-Chancellor: Then, in 1926 the 

charter of this corporation was reinstated? 
Mr. Wagner: Yes, sir.
The Vice-Chancellor: The matter of the 

legal application you can discuss hereafter.
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(The paper last offered by Mr. Wagner, is 
admitted without objection and marked Ex-
hibit D. 6.)

10 W ILLIAM  J. SHEARER, Je ., recalled.

Further cross examination by Mr. Wagner.

Q From the time of the incorporation of this 
Company down to its reinstatement in 1926, no 
annual report was filed with the Secretary of 
State?

The Vice-Chancellor: Let me ask you— 
have you a letter from the Secretary of 

20 State to that effect?
Mr. Wagner: Yes, sir.
Mr. Engelke: I  will agree to it*
The Vice-Chancellor: You are conceding 

that this Company did not file what?
Mr. Engelke: An annual report of the 

election of officers and directors.
The Vice-Chancellor: Excepting the first 

report that was filed?
30 Mr. Engelke: No, they did not file one

until 1926.
The Vice-Chancellor: You both agree to 

that, do you?
Mr. Wagner: We agree that from the 

very day of its incorporation, in February, 
1911, down to October, 1926, the only annual 
report, setting forth the registered agent, 
officers and directors, was one filed in 1926; 
and that no report to that end had ever been 
filed prior to 1926.40
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W. J. Shearer, Jr., (recalled) for compl’t, further cross.

The Vice-Chancellor (To Mr. Engelke):
And that you concede?

Mr. Engelke: Yes, sir.
(The witness stood aside.)

T h e  De f e n d a n t  Re s t s .
10

The Vice-Chancellor: Now, you gentlemen get 
together and perfect the rest of the case, and 
agree on what you can agree on; and if  you have 
to come before me and put in proofs that you 
may be now deficient in, I  will be glad to receive 
you and permit you to do it. Each side had better 
take care of its own exhibits.

(Case to be written up.)

30
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EXHIBIT C. 1.

Bargain and Sale deed from MODERN 
HOMES RE A LTY  COMPANY, to ELIZA-
BETH  HEIGHTS REALTY COMPANY, Dated 
June 1, 1916, Recorded in the Union County 

10 Register’s office on June 14, 1916 in Book 683 
of Deeds for said County, at page 423 &c. con- 
veying.to grantee the fee simple title t o :

ALL those tracts or parcels of land and prem-
ises hereinafter particularly described, situate, 
lying and being in the City of Elizabeth, in the 
County of Union and State of New Jersey, and 
more particularly described as lots 37 and 38 in 
Block 1, lots 82 and 83, 60 and 61, 23 and 24, 34 
and 35, 41 and 42, all in Block 2. All the above 

2o lots being on Map of El Mora Manor, which map 
is on file at the Register’s office at Elizabeth, 
N. J. Also lot 10 in Block 6 Map of Bellevue 
Property, which map is on file at the Register’s 
Office at Elizabeth, N. J. All those tracts or 
parcels of land and premises hereinafter de-
scribed, situate, lying and being in the Township 
o f Union, in the County of Union and State of 
New Jersey and more particularly described as 
being Lots 1, 2-and 3 in Block 23, also lots 24 and 

30 25 in Block 21. All the above lots being on Map 
of Elizabeth Heights which map is on file at the 
Register ’s office at Elizabeth, N. J.

40
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EXHIBIT C. 2.

THIS IS TO CERTIFY that I, JOSEPH
F. S. FITZPATRICK , Secretary of the State of 
New Jersey, have made due and diligent search 
in the records of my office relating to commis-
sions issued to persons in the State of New Jer- 10 
sey, as and for notary publics therein, and I find 
that on June 26th, 1924 a commission was issued 
by the Governor of the State of New Jersey, His 
Excellency, George S. Silzer, to Mabel S. Graff, 
of 210 Broad Street, Elizabeth, this state, for a 
period of five years, expiring June 26th, 1929;

And I further certify that I have made further 
search and I find that the foregoing is the only 
record in my office of any commission issued to or 
in the name of Mabel S. Graff or Mabel Seibert 20 
Graff, as and for a notary public in the State of 
New Jersey.

IN TESTIMONY W HEREOF, I have hereto 
set my Seal of the State of New Jersey, and 
my hand, this 21st day of June, A. D., Nineteen 
hundred and twenty-seven.

JOSEPH F. S. FITZPATRICK ,
( s e a l  ) Secretary of State.

4 0
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EXHIBIT C. 3.

( e n v e l o p e )

Karl F. Schaffer 
215 Broad Street 

Elizabeth, N. J.
Mr. William J. Shearer,

1100 Anna St.,
City.

Stamp—Dated Elizabeth Mar 16 5:30 P M 1925 
N. J.

EXHIBIT C. 4.

20 K A R L F. SCH AFFER
215 Broad Street 
Elizabeth, N. J.

Better Land Realty Co.
Elizabeth Investment Co.
Reliance Realty & Improvement Co.
S. & D. Realty Co.
473 West End Avenue 

Corporation

30 March 16th, 1925.
William J. Shearer,
1100 Anna St.,
City.

Dear Sir:—
Replying to yours, I  would like you to stop in 

here to see me some time this week, or whenever 
it is convenient for you.

Very truly yours,
40 K ARL SCHAFFER,

M
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EXHIBIT C. 5.

Elizabeth, N. J.,
Dec. 22. 1919.

Mr. Morris Steinberg,
c /o  Judge Abe David, jo
Elizabeth, N. J.

Dear Sir;—
I understand that you have bought at tax-sale 

the following. Kindly let me know what amount 
is standing against each.

Lot 217-219 William Ave.
Lot 181-183 William Ave.
Lot 203-205 William Ave 
Lot 900-902 West Grand St.

Yours truly, 20

EXHIBIT C. 6.

K ARL F. SCH AFFER 
Real Estate

215 Broad Street, Elizabeth, N. J.
Jan. 5, 1920.

o n
William J. Shearer, Esq.,
1100 Anna Street, City.

Dear Mr. Shearer:
Replying to yours of the 3rd instant, I beg to 

say that I have not received your letter of De-
cember 22nd, and would suggest that you inquire 
at the Post Office to ascertain what became of it.

As for lots 217, 219, 181, 183, 203, and 205 
William Avenue and 900 and 902 West Grand 
Street, I beg to say that the time to redeem this

40
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property has expired, and I am now preparing 
the papers in order to take title to same. I f  you 
can save me the costs o f going through this pro-
ceeding, I  would be glad to pay a nominal sum 
for a Quit Claim Deed to the lots and save myself 
the costs and labor in connection with this work. 
Of course this offer should not prejudice my 
title to the property.

I f  you are willing to do this, I  would suggest 
that you make an appointment to meet me at this 
office. I  think we can get together on this matter.

Yours very truly,

K ARL SCH AFFER
G.

EXHIBIT C. 7.

CHARLES H. W ILTSIE 
Attorney and Counselor 

820 Powers Bldg. 
ROCHESTER, N. Y.

55-Elizabeth-20 Pd 
10- “  21 Pd

30 26- “  22 Pd.

March 16, 1925.
Mr. Wm. J. Shearer, Jr.,

1100 Anna Street,
ELIZABETH, N. J.

My dear Sir:—
I am in receipt o f your letter o f recent date 

with reference to above numbered tax claims

w L*TtSr 861 t0 907’ K i n g t o n  Street, 40 Elizabeth, N. J.
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I find that these claims were paid on or about 
February 26, 1923 by Karl Schaffer and the 
papers were sent to him at that time.

Yours truly,

C H W ILTSIE
K :B

In correspondence please refer to serial 55- 
Elizabeth-20 Pd.

EXHIBIT C. 8.

HARRINGTON COMPANY 
Investments

550-552 Montgomery Street 
Jersey City, N. J.

In Replying Please Refer to No.
4527-5893

W. J. Shearer Jr.
1100 Anna St.
Elizabeth, N. J.

We are in receipt of your favor of the 14th 
inst. with reference to Lots Nos. 861-863-901-907, 
Map of Elizabeth

Replying thereto would say that you may re-
deem this property any time on or before March 
31st. upon the payment of the sum of $120.61 
Upon receipt of your check for the above sum by 
return mail we will have the original certificate 
of sale properly endorsed showing that it has 
been surrendered for the purposes of cancella-
tion and will forward same to you.

Yours truly,
HARRINGTON COMPANY, 
By R. E. Whitman

SecretaryDictated A.
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EXHIBIT C. 9.

#17507.
COM PTR O LLER ’S O FFICE

Elizabeth, N. J., September 24th, 1925.

I, DENNIS F . COLLINS, Comptroller o f the 
City of Elizabeth, do hereby certify that I  have 
examined the records in this office, and I find no 
Taxes or Assessments unpaid upon the property 
as shown on the above diagram except the fol-
lowing :
Nos. 181-3 Halstead Road.
Sold November 9, 1916 for taxes of 1915 
to Karl Schaffer in fee.
Sold November 12, 1917 for taxes of 1916 
to Karl Schaffer in fee.
Bought by the City of Elizabeth at sale 
held July 26, 1920 under Chapter 237 
Laws 1918 at 8% redemption fee f o r , 110.14 
Add interest @ 8 %  from July 26, 1920
Taxes 1919 ........  e

«  192o      5‘00

«  1922 ............ *...................................... 12*°8
«  1923 ....................................................  12’72

«  1924    12^

Add interest at 8% on one-half of these 
amounts from June 1st of each year, and 
on the remaining one-half from December 
1st of each year.
Taxes 1925, .................................................. * 13 12
Add interest at 8% on one-half of this 
amount from June 1, 1925.
Relaying sidewalk, ....................................... 84 00
Add interest at 8% from July 21, 1921.
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Nos. 203-5 Halstead Road.
Sold November 9, 1916 for  taxes o f 1915 
to K arl Schaffer in fee.
Sold November 12, 1917 for  taxes o f 1916 
to K arl Schaffer in fee.
Bought by the City o f Elizabeth at sale 
held July 26, 1920 under Chapter 237 
Laws o f 1918 at 8 % redemption fee f o r . . 110.15 
Add interest @  8 %  from  July 26, 1920
Taxes 1919 ........................    5.00

“  1920   10.96
“  1921    12.08
“  1922     12.72
“  1923    12.36
“  1924    12.32

Add interest at 8 %  on one-half o f these 
amounts from  June 1st o f each year and 2 0

on the remaining one-half from  December 
1 st of each year.
Taxes 1925, .....................................................  13.12
Add interest at 8 %  on one-half o f this, 
amount from  June 1, 1925.
Laying s idew a lk ,............................................. 84.00
Add interest at 8 %  from  July 21, 1921.

Nos.. 217-219 Halstead Road.
Sold November 9, 1916 for  taxes o f 1915 
to K arl Schaffer in fee.
Sold November 1 2 , 1917 for  taxes o f 1916 
to K arl Schaffer in fee.
Bought by the City of Elizabeth at sale 
held July 26, 1920 under Chapter 237 
Laws 1918 at 8 %  redemption fee for, 110.14 
Add interest at 8 %  from  July 26, 1920.
Taxes 1919 .....................................................  5.00

“  1920 .......................................................  10.96

40
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D EN N IS F. COLLINS, Esq., Com ptroller:

Please search fo r  Unpaid Taxes, Assessments 
and sales affecting the premises on the accom-
panying diagram and certify the result below 
for

Owner’s Name

C O M PT R O LLE R ’S O FFIC E

Elizabeth, N. J .,........................1 9

I, D EN N IS F. COLLINS, Comptroller o f  the 
City o f Elizabeth, do hereby certify that I  have 
examined the records in this office, and I  find 
no Taxes or Assessments unpaid upon the prop- 

2 0  erty as shown on the above diagram except the
following:
Taxes 1921, ...........................................................$ i 2 .0 8

i ( 1922, .................  -Irt rjn;; 1923........ ::::::::::::::::: £2
!924, ..................................  1.2.32

Add interest at 8 %  on one-half o f these 
amounts from  June 1st o f each year, and 
on the remaining one-half from  Decem-
ber 1 st o f each year.

30 Taxes 1925, ........................................... 1312
Add interest at 8 %  on one-half o f this 
amount from  June 1 , 1925.
Laying sidew alk ,............................................. 84 0 0

Add interest at 8 %  from  July 2 1 , 1921.

D F  COLLINS,
Comptroller.

40
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EXHIBIT C. 10.

#17506

C O M PT R O LLE R ’S O FFIC E  

Elizabeth, N. J., September 24th, 1925.

I, DEN N IS F. COLLINS, Comptroller o f the 1 0  

City of Elizabeth, do hereby certify that I  have 
examined the records in this office, and I  find no 
Taxes or Assessments unpaid upon the property 
as shown on the above diagram except the fo l-
lowing :

Nos. 190-192 W illiam Avenue 
Sold November 9, 1916 for  taxes o f 1915 
to K arl Schaffer in fee.
Sold November 12, 1917 for  taxes o f 1916
to K arl Schaffer in fee. 2 0

Bought by the City o f Elizabeth at sale
held July 26, 1920 under Chapter 237
Laws 1918 at 8 %  redemption fee f o r . .  $41&I4-
Add interest at 8 %  from  July 26, 1920
Taxes 1919 ..................   5.00

“  1920    10.96
“  1921 ............-......................... ................. 12.08
“  1922 ............................................... .. •• 12.72
“  ‘ 1923 .......................  12.36
“  1924   12.32 30

Add interest at 8 %  on one-half of these 
amounts from  June 1st o f each year and 
on the remaining one-half from  December 
1 st o f each year.
Taxes 1925 ....................................................... $ 13.12
Add interest at 8 %  on one-half of this 
amount from  June 1,1925.
Laying s id ew a lk ,............................................. 84.00
Add interest at 8 %  from  July 21, 1921.

Signed DEN N IS F. COLLINS, 4 0

Comptroller.
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EXHIBIT 0. 11.

There was offered in evidence before the Vice- 
Chancellor at the hearing and thereafter there 
were furnished to the Vice-Chancellor and con-
sidered by him in the case, photostatie copies of 
the original certificate of Tax Sale No. 2488 
dated November 22, 1917, setting forth sale on 
November 12, 1917, to Karl Schaffer of premises 
known as 181-183 William Avenue, assessed as 
property of Modern Home Realty Co., to which 
was appended the following notice:

Elizabeth Heights Realty Company,
Morris Steinberg,

To. .Ralph L. Shearer, Mrs. Ralph L. Shearer.
You are hereby notified that a Public Sale held 

by Dennis P. Collins, Comptroller of the City of 
Elizabeth at the City Hall in said City on Nov. 
12,1917, under and by virtue of the provisions of 
an act of the Legislature of the State of New 

ersey entitled “ An Act for the Assessment and 
Collection of Taxes,”  approved April 8th, 1903 
and the several acts supplementary thereto and 
amendatory thereof, KARL SCHAFFER of 
the City of Elizabeth, State of New Jersey 
bought for the sum of $5.77 for unpaid taxes 
for the year 1916 a certain tract and parcel of 
land assessed in the name of Modern Home 
iiealty Co. and described as follows:

Lots 181 to 183 W illiam Avenue 
And you are hereby notified that you have or 

appear to have an interest or estate in said land 
and real estate and a right to redeem the same 
and that unless said land or real estate be re-
deemed within two years after the said sale, if  
this notice be served upon you more than sixty 
days before the expiration o f said time- or if
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not served until the expiration of said two 
years, then within sixty days after the service 
of this notice, your right of redempton will he 
barred.

Dated........ ..............................
Karl Schaffer 10

Purchaser

to which also were appended the following affi-
davits :

State  o f  Ne w  Jer s ey , 1 
Co u n t y  o f  U n io n . j

Ch a rl es  L. B a u e r , J r ., being duly sworn upon 
his oath deposes and says that for the purpose 
of serving the within Notice to redeem, he was 
the agent of K ARL SCHAFFER, and that on 
October 22nd, 1919, he served a duplicate of the 
within Notice to redeem on Elizabeth Heights 
Realty Company, by leaving same with William
J. Shearer, Incorporator at his home #1100 
Anna Street, Elizabeth, N. J.

CHARLES L. BAUER, Jr .

Sworn and subscribed before me 30
this 23rd day of October, 1919.

Mabel  Sei bert  Graff  
NOTARY PUBLIC OF NEW JERSEY

40
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S tate  o f  Ne w  Je r se y , |
Co u n t y  o f  U n io n . J ss*

K arl  Sc h a f f e r , being duly sworn upon his 
oath deposes and says that on the 23rd day of 
October, 1919, he mailed duplicates of the within 

10 Notice to redeem addressed to the Elizabeth 
Heights Realty Company, °/Q Mr. Charles S. 
Wood, Incorporator, 510 West 135th St., N. Y .; 
to Elizabeth Heights Realty Company, % A. w ! 
Lossell, Incorporator, 435 East 66th St., N. Y .; 
to Mr. Ralph L. Shearer, 680 Sommer Ave.’ 
Newark, N. J . ; and to Mrs. Ralph L. Shearer the 
wife of Ralph L. Shearer, 680 Sommer Ave., 
Newark, N. J .; by enclosing same in separate 
envelopes, sealing same, attaching postage 
stamps, and depositing same at the Post Office 
Elizabeth, N. J.

K ARL SCHAFFER.

Sworn and subscribed before me 
this 23rd day of October, 1919.

Mab e l  Seiber t  Gra f f ,
NOTARY PUBLIC OF NEW  JERSEY

30
State  o f  Ne w  Je r se y , 1 
Co u n t y  o f  U n io n . J ss*

K ar l  S c h a f f e r , being duly sworn according to 
law on his oath deposes and says: That he was 
the purchaser of the premises known as Lot 181- 
183 William Avenue, Elizabeth, N. J., and that 
said property was sold to him by the Comp-
troller of the City of Elizabeth at a tax sale 
held on the 12th day of November, 1917, for the 
unpaid taxes of 1916: That he served and caused40
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to be served, notice to redeem on the parties 
having, or appearing to have an interest in the 
above mentioned premises as required by law, 
and that more than two years expired since the 
date of sale of said premises and more than 60 
days expired since the serving of the Notices 
To Redeem and that the said property has not 
been redeemed from the said sale.

K ARL SCHAFFER.

Sworn and subscribed to before me 
this 5th day of April, 1926.

Mab e l  S. Gra f f ,
NOTARY PUBLIC OF NEW  JERSEY

the said certificate with said notice and said affi- 2Q 
davits having been recorded in the Register s 
Office of Union County on April 6, 1926 in Book 
1040 of Deeds on pages 487 &c., and also filed 
with the said Register.

EXHIBIT C. 12.

There was offered in evidence before the Vice- 
Chancellor at the hearing and thereafter there 30 
were furnished to the Vice-Chancellor and con-
sidered by him in the case, photostatic copies 
of the original certificate of Tax Sale No. 2493, 
dated November 22, 1917, setting forth sale on 
November 12, 1917, to Karl Schaffer of prem-
ises known as 217-219 William Avenue, assessed 
as jproperty of Modern Home Realty Co., to 
which was appended the following notice:

40
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Elizabeth Heights Realty Company 
Morris Steinberg,

To. .Ralph L. Shearer, Mrs. Ralph L. Shearer 
You are hereby notified that a Public Sale held 

by Dennis F. Collins, Comptroller of the City of 
Elizabeth at the City Hall in said City 
on Nov. 12, 1917, under and by virtue of the 

provisions of an act of the Legislature 
of the State of New Jersey entitled “ An Act for 
the Assessment and Collection of Taxes/ ’ ap-
proved April 8, 1903, and the several acts sup-
plementary thereto and amendatory thereof, 
K ARL SCHAFFER, of the City of Elizabeth, 
State of New Jersey bought for the sum of 
$5.77 for unpaid taxes for the year 1916 a certain 
tract and parcel or land assessed in the name 

20 of Modern Home Realty Co. and described as 
follow s:

Lots 217 to 219 William Avenue 
And you are hereby notified that you have or 

appear to have an interest or estate in said land 
and real estate and a right to redeem the same 
and that unless said land or real estate be re-
deemed within two years after the said sale, if 
this notice be served upon you more than sixty 
days before the expiration of said time; or if 
not served until the expiration of said two years, 
then within sixty days after the service of this 
notice, your right of redemption will be barred.
Dated .......... ....................................

K ARL SCHAFFER,
Purchaser.

to which also were appended the following affi-
davits :

40
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Sta te  or N e w  Je r se y , ^ ^
Co u n t y  o f  U n io n . J

Ch a r l e s  L. Ba u e r , J r ., being duly sworn upon 
his oath deposes and says that for the purpose o 
serving the within Notice to redeem, he was the 
agent of K ARL SCHAFFER, and that on Octo- 
her 22, 1919, he served a duplicate of the within 
Notice to redeem on Elizabeth Heights Realty 
Company, by leaving same with William J. 
Shearer, Incorporator at his home, #1100 Anna 
street, Elizabeth, N. J.

CHARLES L. BAUER, Jr .

Sworn and subscribed before me 
this 23rd day of October, 1919.

Mab e l  Seiber t  Gr a f f , 20
NOTARY PUBLIC OF NEW  JERSEY

Sta te  o f  Ne w  Je r se y , ^
Co u n t y  o f  U n io n . J

K ar t , Sc h a f f e r , being duly sworn upon his 
oath deposes and says that on the 23rd day o f 
October, 1919, he mailed duplicates of the within 30 
Notice to redeem addressed to the Elizabeth 
Heights Realty Company, °/o Mr. Charles S. 
Wood, Incorporator, 510 West 135th St., N. Y .; 
to Elizabeth Heights Realty Company, °/o A. W. 
Lossell, Incorporator, 435 East 66th St., N. Y .; 
to Mr. Ralph L. Shearer, 680 Sommer Ave., 
Newark, N. J .; and to Mrs. Ralph L. Shearer the 
wife of Ralph L. Shearer, 680 Sommer Ave., 
Newark, N. J . ; by enclosing same in separate 
envelopes, sealing same, attaching postage ^
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stamps, and depositing same at the Post Office, 
Elizabeth, N. J.

K ARL SCHAFFER.

Sworn and subscribed before me 
this 23rd day of October, 1919.

Mab e l  Sei ber t  Gra f f ,
NOTARY PUBLIC OF NEW JERSEY.

Sta te  o f  Ne w  Je r se y , 
Co u n t y  of  U n io n .

K a r l  Sc h a f f e r , being duly sworn according 
to law on his oath deposes and says; That he 
was the purchaser of the premises known as 

20 Lot 203-205 William Avenue, Elizabeth, N. J., 
and that said property was sold to him by the 
Comptroller of the City of Elizabeth at a tax 
sale held on the 12th day of . November, 1917 for 
the unpaid taxes of 1916; That he served and 
caused to be served, notices to redeem on the 
parties having, or appearing to have an interest 
in the above mentioned premises as required by 
law, and that more than two years expired since 
the date of sale of said premises and more than 

0 60 days expired since the serving of the Notices 
to Redeem and that the said property has not 
been redeemed from the said sale.

KARL SCHAFFER.

Sworn and subscribed to before me 
this 5th day of April, 1926.

Mab e l  S. Gra f f ,
NOTARY PUBLIC OF NEW JERSEY

40
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the said certificate with said notice and said 
affidavits having been recorded in the Register’s 
Office of Union County on April 6, 1926 in Book 
1040 of Deeds on pages 484, etc., and also filed 
with the said Register, and thereafter there was 
added to the foregoing, the following affidavit of 
Karl Schaffer:

Sta te  o f  Ne w  Je r s e y , 
Co u n t y  o f  U n io n .

K ar l  Sc h a f f e r , being duly sworn according 
to law on his oath deposes and says, that he was 
the purchaser of the premises known as lots 
Numbers 217 and 219 William Avenue, Elizabeth, 
N. J., and that said property was sold to him 
by the Comptroller of the City of Elizabeth at 
a tax sale held on the 12th day of November, 
1917, for the unpaid taxes of 1916 ; that he served 
and caused to be served, notices to redeem on 
the parties having or appearing to have an 
interest in the above mentioned premises as re-
quired by law; and that more than two years 
expired since the date of sale of said premises 
and more than 60 days expired since the serving 
of the Notices to redeem and that the said prop-
erty has not been redeemed from the said sale.

Deponent further says that this affidavit is 
made for the purpose of re-recording and filing 
same with the Register of the County of Union 
together with Certificate of sale and affidavit 
covering lots Numbers 217 and 219 William 
Avenue, Elizabeth, N. J., to take place of affidavit 
of non-redemption which was filed by deponent 
on April 6th, 1926, and in which affidavit through 
an error the above mentioned premises were

20

30

40
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described as lots Numbers 203 and 205 William 
Avenue, Elizabeth, N. J.

K ARL SCHAFFER.

Sworn to and subscribed before me 
this 16th day of June, 1927.

Mabe l  S. Gr af f ,
NOTARY PUBLIC OF NEW JERSEY.

and all o f the foregoing, together with said sub-
sequent affidavit of Karl Schaffer, were again 
recorded in Book 1113 of Deeds for Union 
County on pages 34, etc., and marked FILED 
with the Register.

EXHIBIT C. 13.

There was offered in evidence before the Vice- 
Chancellor at the hearing and thereafter there 
were furnished to the Vice-Chancellor and con-
sidered by him in the case, photostatic copies of 
the original certificate of Tax Sale No. 2490, 
dated November 22, 1917, setting forth sale on 
November 12, 1917 to Karl Schaffer of premises 
known as 203-205 William Avenue, assessed as 
property of Modern Home Realty Co., to which 
was appended the following notice:

Elizabeth Heights Realty Company,
Morris Steinberg,

T o ...R a lp h  L. Shearer, Mrs. Ralph L. Shearer.
You are hereby notified that a Public Sale 

held by Dennis F. Collins, Comptroller of the 
City of Elizabeth at the City Hall in said City 
on Nov. 12, 1917, under and by virtue of the 
provisions of an act o f the Legislature of the
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State of New Jersey entitled “ An Act for the 
Assessment and Collection of Taxes, approved 
April 8th, 1903, and the several acts supple-
mentary thereto and amendatory thereof, K ARL 
SCHAFFER, of the City of Elizabeth, State of 
New Jersey bought for the sum of $5.77 for 
unpaid taxes for the year 1916 a certain tract 
and parcel of land assessed in the name of 
Modern Home Realty Co. and described as 
follows:

Lots 203 to 205 William Avenue 
And you are hereby notified that you have or 

appear to have an interest or estate in said land 
and real estate and a right to redeem the same 
and that unless said land or real estate be 
redeemed within two years after the said sale, 
if this notice be served upon you more than sixty 20 
days before the expiration of said time; or if 
not seived until the expiration of said two years, 
then within sixty days after the service of this 
notice, your right of redemption will be barred.

Dated
K ARL SCHAFFER,

Purchaser.

to which also were appended the following 
affidavits:

St at e  o e  Ne w  Je r s e y , ^
Co u n t y  o e  U n io n . J

Ch a r l es  L. B a u e r , J r ., being duly sworn upon 
his oath deposes and says that for the purpose 
of serving the within Notice to redeem, he was 
the agent of K ARL SCHAFFER, and that on 
October 22nd, 1919, he served a duplicate of the ^
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within Notice to redeem on Elizabeth Heights 
Realty Company, by leaving same with William
J. Shearer, Incorporator at his home #1100 Anna 
Street, Elizabeth, N. J.

CHARLES L. BAUER, Jr .

Sworn and subscribed before me 
this 23rd day of October, 1919.

Mab e l  Sei ber t  Gr a f f .

St at e  o f  Ne w  Je r se y , 
Co u n t y  of  U n io n .

K a r l  Sc h a f f e r , being duly sworn upon his 
oath deposes and says that on the 23rd day of 
October, 1919, he mailed duplicates of the within 
Notice to redeem addressed to the Elizabeth 
Heights Realty Company, % Mr. Charles S. 
Wood, Incorporator, 510 West 135th St., N. Y . ; 
to Elizabeth Heights Realty Company % A. W. 
Lossell, Incorporator, 435 East 66th St., N. Y . ; 
to Mr. Ralph L. Shearer, 680 Sommer Ave., New-
ark, N. J . ; and to Mrs. Ralph L. Shearer the wife 
of Ralph L. Shearer, 680 Sommer Ave., Newark, 
N. J . ; by enclosing same in separate envelopes, 

® sealing same, attaching postage stamps, and de-
positing same at the Post Office, Elizabeth, N. J.

K ARL SCHAFFER.

Sworn and subscribed before me 
this 23rd day o f October, 1919.

Mab el  Seiber t  Gr a f f ,
NOTARY PUBLIC OF NEW JERSEY

40
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St at e  o f  Ne w  Je r s e y , j 
Co u n t y  o f  U n io n . J

K art . Sc haf f e r , being duly sworn according 
to law on his oath deposes and says: That he 
was the purchaser of the premises known as 
Lot 217-219 William Avenue, Elizabeth, N. J., 
and that said property was sold to him by the 
Comptroller of the City of Elizabeth at a tax 
sale held on the 12th day of November, 1917, 
for the unpaid taxes o f 1916; That he served 
and caused to be served, notices to redeem on 
the parties having, or appearing to have an 
interest in the above mentioned premises as 
required by law, and that more than two years 
expired since the date of sale of said premises 
and more than 60 days expired since the serving 
of the Notices to Redeem and the said property 
has not been redeemed from the said sale.

K ARL SCHAFFER.

Sworn and subscribed to before me 
this 5th day of April, 1926.

Mab e l  S. Gr a f f ,
NOTARY PUBLIC OF NEW JERSEY

the said certificate with said notice and said 30 
affidavits having been recorded in the Register’s 
Office of Union County on April 6, 1926 in Book 
1040 of Deeds on pages 490, &c,, and also filed 
with the said Register, and thereafter there was 
added to the foregoing, the following affidavit ot 
Karl Schaffer:

40
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St a t e  o f  N e w  Je r s e y , 1
'  L  Q Q

Co u n t y  o f  U n io n . J *

K a r l  Sc h a f f e r , being duly sworn according 
to law on his oath deposes and says, that he was 
the purchaser of the premises known as Lots 
Numbers 203 and 205 William Avenue, Elizabeth, 
N. J., and that said property was sold to him 
by the Comptroller of the City of Elizabeth at a 
tax sale held on the 12th day of November, 1917, 
for the unpaid taxes of 1916; that he served and 
caused to be served, notices to redeem on the 
parties having or appearing to have an interest 
in the above mentioned premises as required by 
law; and that more than two years expired since 
the date o f sale o f said premises and more than 
60 days expired since the serving of the Notices 
to redeem and that the said property has not 
been redeemed from the said sale.

Deponent further says that this affidavit is 
made for the purpose of re-recording and filing 
same with the Register of the County of Union 
together with Certificate of sale and affidavit 
covering Lots Numbers 203 and 205 William 
Avenue, Elizabeth, N. J., to take place of affidavit 
of non-redemption which was filed by deponent 

30 0n *^)r^ 1926, and in which affidavit through
an error the above mentioned premises were 
described as Lots Numbers 217 and 219 William 
Avenue, Elizabeth, N. J.

KARL SCHAFFER.

Sworn to and subscribed before me 
this 16th day of June, 1927.

Mab e l  S. Gr a f f .

40
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and all of the foregoing, together with said 
subsequent affidavit o f Karl Schaffer, were again 
recorded in Book 1113 of Deeds for Union 
County on pages 32, etc., and marked FILED 
with the Register.

10

EXHIBIT D. 1.

STATE OF NEW JERSEY 

Department of State

I, Jos ep h  F. S. F it z pa t r ic k , Secretary of State 
of the State of New Jersey, Do Hereby Certify 
that our records of Notaries Public show that 
one Mabel Seibert of Elizabeth was duly com-
missioned and qualified as Notary Public as  ̂
follow s:

Commission dated April 22, 1909, expiring 
April 22, 1914,

Commission dated April 22, 1914, expiring 
April 22, 1919,

Commission dated June 19, 1919, expired June 
19, 1924; and, I further certify that this is the 
complete record of the said Mabel Seibert.

Ix  T e s t imo n y  W h e r e o f , I have
Q A

( s e a l ) hereunto set m y  hand and affixed my 
Official Seal at Trenton, this twenty- 
third day of June A. D. 1927.

JOSEPH F. S. FITZPATRICK,
Secretary of State.
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EXHIBIT D. 2.

Sta te  o f  Ne w  Je r s e y , 1
v S S •

Co u n t y  o f  U n io n . /

This is to certify that Ma b e l  Sei ber t  has been 
duly commissioned a Notary Public by the 
Governor of the State of New Jersey, by com-
mission dated 22nd April Nineteen hundred and 
Nine, and that he qualified as such Notary Public 
on the 22nd day of April in said year, by taking 
the necessary oath in this office.

Witness my hand and the seal of the said 
County of Union this 23rd day of June Nineteen 
hundred and Twenty-seven.

WM. B. MARTIN,
2 0  ( s e a l ) County Clerk.

EXHIBIT D. 3.

St a t e  o f  Ne w  Je r s e y , 
Co u n t y  of  U n io n .

This is to certify that Mabe l  Sei ber t  (nee
Graff) has been duly commissioned a Notary
Public by the Governor of the State of New so ■Jersey, by commission dated June 19th, Nine-
teen hundred and nineteen, and that she qualified 
as such Notary Public on the 19th day of June 
in said year, by taking the necessary oath in this 
office.

Witness my hand and the seal o f the said 
County of Union this 23d day of June Nineteen 
hundred and twenty-seven.

( s e a l )
40

W. B. MARTIN,
County Clerk.
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EXHIBIT D. 4.

St at e  o f  Ne w  Je r se y, V g 
Co un t y  o f  Un io n . J

This is to certify that Mabe l  S. Gr af f  has 
been duly commissioned a Notary Public by the 
Governor of the State of New Jersey, by com-
mission dated June 26 Nineteen hundred and 
twenty-four, and that she qualified as sue 
Notary Public on the 26th day of June in said 
year, by taking the necessary oath in this office.

Witness my hand and the seal of the said 
County of Union this 23d day of June Nineteen 
hundred and twenty-seven.

(s e a l )

W. B. MARTIN,
County Clerk.

10

20

EXHIBIT D. 5.

Certified copy of Incorporation of the ELIZA-
BETH HEIGHTS REALTY COMPANY, which, 
among other things, set forth the name of 
the corporation as ELIZABETH  HEIGH 
REALTY COMPANY, the location of the prin-
cipal office at 27 West Grand Street, Elizabeth, 
N. J., the agent upon whom process might be 
served as William J. Shearer, the objects to 
carry on a general real estate business, the 
capital stock at $150,000, divided into 1500 
shares of the par value of $100 each, capital 
stock with which business was to be commenced 
at $25,000, the Incorporators Wm. J. Shearer, 
1100 Anna Street, Elizabeth, N. J., 248 shares, 

A. W. Lassell, 435 East 66th Street, New
York, 1 share,

30

40
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Chas. S. Wood, 510 West 135th Street, New 
York, 1 share,

filed April 22, 1911, to which was annexed the 
annual report filed September 23, 1926, which set 
forth the name as Elizabeth Heights Realty Com- 

2q pany, the agent in charge as Harry B. Brock- 
hurst, No. 921 Bergen Avenue, Jersey City, the 
Directors, William J. Shearer, Jr. 921 Bergen 
Avenue, Jersey City, Ralph L. Shearer, 921 
Bergen Avenue, Jersey City, James L. Shearer, 
921 Bergen Avenue, Jersey City, and the officers 
President, William J. Shearer, Jr. 

Vice-president, Ralph L. Shearer 
Treasurer, James L. Shearer 
Secretary, James L. Shearer.

20

EXHIBIT D. 6.

Certified copy of Petition of ELIZABETH  
HEIGHTS REALTY COMPANY for reinstate-
ment, which, among other things, set forth that 
the corporation failed to pay franchise tax for 
the year 1915; that its charter was therefore 
suspended; that there were due taxes for 1915, 

30 1916 and 1917, with interest, approximating 
$461.32, and that the Petitioner offered to tender 
payment and asked to be reinstated to its fran-
chises as a corporation, to which was annexed 
the recommendation of Attorney General E. L. 
Katzenbach, advising reinstatement, and the Or-
der of A. Harry Moore, Governor, dated October 
1, 1926, permitting such reinstatement.

40



New Jersey Court of Errors and Appeals
Between
E l iz a b e t h  He ig h t s  Re a l t y  Co m -

p a n y , a corporation,
Complainant-Appellee,

and
Kar l  Sc h a f f e r ,

Defendant-Appellant.

On Appeal from 
Chancery.

BRIEF FOR COMPLAIN ANT-APPELLEE.

The complainant-appellee is a corporation or-
ganized under the laws of this State and tiled its 
bill of complaint claiming to be the owner of Lots 
23 and 24, 34 and 35, 41 and 42 in Block 2 and Lots 
37 and 33 in Block 1 on the Map of Elmora Manor. 
(See Deed, Exhibit C-l, Case, p. 138.) These lots 
in the order named, are known on the Tax Col-
lector’s books as Lots 181 and 183, 203 and 205, 217 
and 219 on the south side of William Avenue and 
Lots 190 and 192 on the north side of William Ave-
nue, Elizabeth, this State. William Avenue was 
formerly known as Halstead Road.

In the case of Shearer v. Schaffer, also to be 
heard at this term, at page 44, Schaffer conceded 
complainant’s right to the redemption of Lots 190 
and 192 William Avenue, therefore on these two
lots Shearer must prevail.

All the other lots above enumerated were sold 
to Schaffer in 1917 for the delinquent taxes of 1916.



2

The Comptroller of the City of Elizabeth gave to 
Schaffer three certificates of tax sale, namely:

Number 2488 for Lots 181 and 183 William 
Avenue;

Number 2430 for Lots 203 and 205 William 
Avenue;

Number 2493 for Lots 217 and 219 William 
Avenue.

The original certificates on file with the Register 
of Union County were produced by him at the 
hearing and photographic copies of the certificates 
were furnished the Court and by an understanding 
between counsel to this appeal are to be used be-
fore this Court in further explanation of Exhibits 
C -ll, C-12 and C-13 (Case, pp. 148 to 156, inch).

An original bill of complaint was filed in this 
matter on October 19, 1926; the hearing was had 
before the Vice-Chancellor on June 22, 1927. The 
three certificates of tax sale last mentioned had 
been originally recorded in the Register’s office on 
April 6, 1926. On June 16, 1927, six days before 
the hearing commenced before the Vice-Chancel-
lor, certificates numbers 2490 and 2493 were re-re- 
corded after having been taken from the files, taken 
apart and “ an explanatory affidavit” purporting 
to have been sworn to on June 16, 1927, by Karl 
Schaffer, was annexed thereto (Case, pp. 46 to 50; 
also the testimony of Edward Bauer, Register of 
Union County, commencing Case, p. 124).

Since the re-record of these certificates did not 
come to the attention of the complainant until 
about the time of the hearing, leave was obtained 
to file a supplemental bill setting out these facts 
and an order permitting the same was granted 
(Case, p. 9) and a supplemental bill filed (Case 
P- ID.
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The case was heard by the Vice-Chancellor on 
practically the same testimony that was offered 
in the Shearer-Schaffer case heard by the same 
Vice-Chancellor just prior to the instant case.

The facts, however, are not alike because in the 
instant case the owner of the property sold at tax 
sale was a corporation and the case hinges on the 
perfection of the proceedings by Schaffer, the tax 
sale purchaser.

The appellant insists that the only facts with 
which the Court is concerned are those which tend 
to demonstrate the service of notice to redeem and 
nothing more.

With this contention neither the Vice-Chancel-
lor nor counsel for the complainant-appellee agree.

The complainant-appellee insists that something 
more than the mere service of notice is necessary. 
A tax sale purchaser must not only serve his notice 
to redeem strictly according to the statutory re-
quirements, but also annex proof of the service of 
such notice, the notice itself, and proof of non- 
redemption of the lands sold, to the tax sale cer-
tificate and record such proceedings as a deed 
(C. S., p. 5137, Sec. 59). Until that is done, com-
plainant-appellee is in a position to seek redemp-
tion. Counsel on both sides of this appeal are 
agreed that unless the owner shows weakness or 
error in the “proceedings to perfect title,” he is 
not entitled to redeem, but we differ on what is 
the meaning of the “proceedings to perfect title.” 

Complainant-appellee urges that the weakness 
and error in the proceedings to perfect Schaffer’s 
title in this case may be found in (1) the lack of 
service of the notice to redeem; (2) the efforts to 
redeem from Schaffer made by the attorneys of 
the complainant-appellee and also by its officer 
from the Comptroller of the City of Elizabeth;
(3) the irregularities appearing in the proceedings
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taken by Schaffer with reference to the affidavits 
of non-redemption; (4) the mutilation and altera-
tion of the tax sale certificates numbers 2490 and 
2493, and lastly, upon the lack of official quali-
fication of the notary public who took the affidavits 
of service and non-redemption.

POINT I.

The notices to redeem were not properly 
served nor were they served upon the owner 
as required by law and accordingly the 
owner’s right to redeem was not cut off.

The manner of service of the notice to redeem 
is set out in Section 59, in the words following:

“The purchaser of land at tax sale may, at 
any time within twenty years after the pur-
chase, give written notice to all persons in-
terested in the land, of their right to redeem 

This notice shall be served personally 
on persons interested who reside in the taxing 
district, and on those who reside out of the 
district it may be served personally or by mail-
ing to their post office address if it can be 
ascertained, and by posting on the premises 
sold, if it cannot be ascertained” (4 C. S. p. 
5137, Sec. 59).

The Vice-Chancellor concludes:
“The notice of redemption alleged to have 

been served, was not legally served upon the 
complainant” (Case, p. 25).

The manner of service upon residents and non-
residents differs,—

“This notice shall be served personally on 
persons interested who reside in the taxing 
district.”



No direct legislation appears to point the way for 
service upon corporations of notices to redeem 
from tax sales, argument must therefore be made 
by analogy.

A corporation has been held under similar stat-
utes to be a person.

Chief Justice Be a s l e y  has said:
“ A corporation is a distinct person in 

law * * V ’
Conway v. Halsey, 44 N. J. L. 462.

“A corporation has a distinct legal existence 
as a person * *

Apperson v. Mut. Ben. Life, 38 N. J. L. 
272.

Statutes have been adopted to point out how 
corporations may he served “personally” with 
process, but not with a notice of the character 
above required.

P. L. 1916, page 410.

The Courts have said what constitutes “personal 
service” of process on corporations, where statutes 
make this requirement.

“ * * * that is, service on the defendant
personally. This form of expression indicates 
something more restricted than would be 
meant by mere service on the defendant. 
* * * But this statute calls for service on
the defendant personally,♦ which excludes 
service upon mere agents. Whether such a 
service can be made upon a corporation need 
not now be decided. If it be possible, it must 
be by service upon the stockholders or the 
directors or trustees, when convened as a body, 
for only such a body can, in any fair sense, 
be said to constitute the corporate personality. 
Other persons are but agents of the corpora-
tion.”

Justice D ix o n  in Laufman & Co. v. Hope 
Mfg. Co., 54 N. J. L. 70.
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Other cases decided by our courts which hold 
that service upon an officer or agent of the com-
pany whose duty it is, either in his official capacity 
or by virtue of his employment, to communicate 
the fact of such service to the governing body of 
the corporation, is good, cannot be applied in the 
determination of the instant case. For, as pointed 
out by Justice D ix o n  in the last above cited case 
“This form of expression (service on the defend-
ant personally) indicates something more restricted 
than would be meant by mere service on the de-
fendant.” The statute cited above, demands that 
the “notice be served” personally.

The statute construed by Justice D ix o n  and the 
statute here under consideration bear a certain re-
semblance. Both lead to radical results. The one 
to a judgment by default in shorter than ordinary 
time, the other to the irretrievable loss by the 
owner of title to his property. Both statutes should 
be strictly construed.

What are the facts, subject to the application of 
this law?

The complainant, Elizabeth Heights Bealty Com-
pany, is a corporation incorporated in New Jersey, 
with its principal or registered office in Elizabeth, 
within the taxing district where the lands lie. It 
is the owner in fee of the lands sold for taxes 
(Exhibit C-l, Case, p. 138).

“A corporation has its domicile, for the pur-
pose of taxation, at the place where its prin-
cipal business office is located” (37 Cyc. 959).

Warren v. War ford, 37 N. J. L. 397;
Riverton v. Haig, 58 N. J. L. 295 at 298.

The complainant-appellee, therefore, resides in 
the taxing district and is entitled to “personal 
service” of the notice. It did not get “personal” 
or any other kind of service of the notice to 
redeem.
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Attached to each of the three certificates, num-
bered respectively 2488, 2490 and 2493 and recorded 
as part of the alleged “ tax sale proceedings” is an 
affidavit, using in each instance the same language, 
showing (1) that Bauer, Jr., served complainant- 
appellee by leaving with William J. Shearer, In-
corporator,” at his home, a duplicate copy of the 
notice to redeem, and (2) that the defendant 
Schaffer mailed duplicate notices to redeem to 
complainant, the first “in care of Mr. Charles S. 
W ood, Incorporator, 510 West 135th Street, New 
York,” and the other “ in care of A. W. Possell, 
Incorporator, 435 East 66th Street, New York.’

Such actions, if uncontradicted, do not consti-
tute a “personal service” of notice to redeem on 
the complainant. They are mere meaningless 
gestures.

The broadest interpretation of the term “ Incor-
porator” cannot go beyond the term “stock-
holder,” and nowhere has it yet been held that an 
individual stockholder, at his home, is the proper 
person upon whom to serve a notice directed to 
the corporation. And such service falls far short 
of that which Justice D ix o n  points out as essential 
to acquire “personal service” on a corporation.

“Nothing is more clear than the distinction 
existing between the person of the corporation 
and that of the individual corporators. *
The great object of an incorporator is to be-
stow the character and properties of person-
ality and individuality upon the legal entity 
called the corporation as distinct from the 
persons of the corporators.”  *

“ In a suit by a corporation, the individual 
corporators are not liable to be served with 
process, nor are they answerable for costs.”

Berg Co. Mut. Assur. ads. Cole, 26 N. J. L. 
362 at 365.
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“A shareholder, not being in his mere char-
acter of shareholder in privity with the cor-
poration, but being a stranger to it, notice to 
him of a fact which he is not under a special 
duty of. communicating to the corporation, is 
not notice to the corporation” (10 Cyc. 1061).

It is interesting to note the testimony of one of 
the “ incorporators,” Lasell (Case, p. 92), which 
demonstrates that he was not a resident at the 
address to which the notice was mailed to him, at 
the time it was mailed and that he never received 
it. It is also of importance to note that Schaffer 
made no inquiry further than an examination of 
the certificate of incorporation to learn the address 
of Lasell when he mailed this notice (Case, p. 117). 
Schaffer even acknowledges that he “ could not lo-
cate him” (Case, p. 117).

It is argued by the appellant that service of the 
notice to redeem was made upon William J. 
Shearer as president of the complainant-appellee. 
But there was no competent proof that William
J. Shearer was president of the owner corporation. 
The Vice-Chancellor admitted a question to a wit-
ness over counsel’s objection because he believed 
it could not harm complainant-appellee, for the 
reason that he believed, and so counsel insist, that 
the affidavit of service which demonstrates 
Shearer, as an “Incorporator,” bound appellant. 
Assuming for purposes of argument that William
J. Shearer had been president of the owner corpo-
ration, then by reason of the loss of its franchises 
by the corporation by proclamation of the Gov-
ernor (P. L. 1918, p. 1235) the office of president 
was suspended and the entire affairs of the cor-
poration were placed in the hands of the directors 
or surviving directors (C. S., p. 1635, Sec. 54) and 
there is no proof before the Court who they were. * 
Therefore, all the emphatic arguments of appel-
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lant that service was made on the president can 
avail him nothing. Such argument overlooks en-
tirely the fact that in 1919, when it is claimed the 
notices were served, the Company had been de-
prived of its franchises and no longer had a presi-
dent, secretary or treasurer.

General Corporation Act regulations of service 
of process in judicial proceedings cannot be help-
ful. Neither can the provisions of service in a 
Chancery suit or a District Court action. For in 
each of these an officer of the Court makes the 
service, and again the nature of a judicial pro-
ceeding is quite different from the one contem-
plated under the Tax Act.

Appellant admits that a tax sale proceeding is 
“ ex-judicial.”  Yet he would have this Court apply 
the doctrine asserted in cases decided on service 
of process in judicial proceedings. Hould v. 
Squire Co., 81 N. J. L. 103; 79 Atl. 282, is such a 
case and does not fit the facts in the case at bar.

It is respectfully submitted, therefore, that ser-
vice of notice to redeem was not made upon the 
complainant-appellee in the manner required by 
law.

POINT II.

Several efforts at redemption were made, 
first by the owner’s attorneys, from Schaffer 
and lastly from the City Comptroller.

By stipulation at the hearing, it was agreed be-
tween counsel that the testimony in the Shearer- 
Schaffer case of the following named witnesses: 
William J. Shearer, Jr. (Case, p. 50, et seq.), Henry
F. Wolfskeil (Case, p. 94, et seq.), Frederick 
Simon (Case, p. 101, et seq.) and Benjamin Selig- 
man (Case, p. 127) were incorporated in and con-
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sidered part of the evidence to be considered by 
the Vice-Chancellor in the decision and disposition 
of this suit.

At the time of Shearer’s personal visit upon 
Schaffer in October, 1919, the notices to redeem 
the property in this suit had not yet been served 
so far as the witness William J. Shearer, Jr., knew 
(Case, p. 71, 1. 26). His experience with Schaffer, 
however, would be sufficient to deter him from 
making any effort had he known of the service of 
the notice in this case. Notice to redeem in this 
case had not been brought home to William J. 
Shearer, Jr.

In 1925, in connection with his own properties, 
Mr. Shearer endeavored to have cleared up all tax 
certificates covering not only his own properties 
but also the property of the complainant-appellee 
and conferred with his counsel, Henry F. W olf- 
skeil 0Shearer case, p. 54), and later with Mr. 
Seligman (Shearer case, p. 55).

Mr. Wolfskeil ordered tax searches of the 
Shearer properties (Shearer case, p. 97), and Mr. 
Wolfskeil had a general discussion with Schaffer 
(Case, p. 97, 1. 23). The two tax searches which 
Mr. Wolfskeil had made are Exhibits C-4, Case, 
page 183, and C-5, Case, page 184.

Mr. Simon testified that he was, consulted by 
Shearer in the latter part of 1925,' who brought 
him the tax searches obtained by Mr. Wolfskeil. 
He had a conversation with Schaffer right after 
the summer of 1925 in which Schaffer told him 
that he had a good title and that Schaffer would 
not treat with Shearer or the witness on anything 
but that he would pay a nominal sum for a deed 
from Shearer (Shearer case, pp. 102-3).

Three tax searches relating to property on W il-
liam Avenue (Halstead Road) and West Grand 
Street, were identified by Simon, Case, page 103,
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and admitted in evidence as Exhibits C-6, Case, 
page 186, C-7, Case, page 187, and C-8, Case, page 
190.

Simon, too, had a general conversation with 
Schaffer, but succeeded in accomplishing nothing 
because Schaffer insisted that he had a good title 
and would not do anything except to offer Shearer 
a nominal sum for a deed (Case, pp. 105-6). In 
fact, Simon had a series of conversations with 
Schaffer and the conclusions were always the 
same (Case, p. 109,1. 31).

It was consented that the testimony of W olf- 
skeil and Simon should also go in the Elizabeth 
Heights case (Case, p. 111).

A reading of the testimony of these two wit-
nesses compels the conclusion that Schaffer had 
determined that his title was good and that he 
would not permit redemption. Under these cir-
cumstances a tender of redemption or a tender of 
an exact amount of money is unnecessary and 
obviated by his conduct.

MacLeod v. Hoouer, 159 La. 244; 15 So.
305;

Bundy v. Wills, 88 Neb. 554; 130 N. W.
273.

It must be remembered and borne constantly in 
mind that the “ tax sale proceedings,” consisting 
of the tax sale certificates, proofs of service of 
notice to redeem and affidavits of non-redemption, 
were not originally recorded by Schaffer until 
April 6, 1926, and that the endeavors made by 
Shearer’s father and his attorneys, Messrs, W olf- 
skeil and Simon, were made before any proceed-
ings, good or bad, were perfected or attempted to 
be perfected.

Lastly, we have a tender of redemption made by 
Shearer and Seligman in behalf of the company,
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to the City Comptroller and City Treasurer as fully 
set out in the testimony (,Shearer case, pp. 55 and 
128,129). While it is true that the certificates were 
originally recorded on April 6, 1926, two of them, 
Exhibits C-12 and C-13 were removed from the 
files, a new “explanatory affidavit” attached to 
each, refiled and re-recorded on June 27, 1927.

The frustrated efforts of attorneys for the com-
plainant-appellee in an endeavor to redeem these 
properties from Schaffer in 1925 are a sufficient 
foundation on which the complainant can build 
its right to redeem.

Sichel v. Willett, 145 Atl. 721;
Clift v. Frenche, 83 N. J. Eq. 437; 91 Atl 

817;
Gonzales v. Harrington, 2 Mise. 316; 126 

Atl. 40, and other cases cited by counsel 
in the Shearer brief.

The effort to redeem from the Comptroller was 
timely and sufficient, because the tax sale pro-
ceedings then recorded in the Register’s office were 
full of irregularities. And because of such irregu-
larities, were taken from the files and explanatory 
papers attached and refiled and re-recorded, a year 
later. In consequence, the owner corporation was 
not cut off by the alleged “ tax sale proceedings.” 

It follows that the Comptroller should have ac-
cepted redemption offered and his refusal entitles 
complainant-appellee to the decree permitting re-
demption.
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POINT III.

The irregularities attending the recording 
o f the tax sale proceedings, o f tax sale cer-
tificates numbers 2490 and 2493 vitiate these 
proceedings and entitle the complainant- 
appellee to redeem.

When the tax sale certificate number 2490 (Ex-
hibit C-13, Case, p. 156) and tax sale certificate 
number 2493 (Exhibit C-12, Case, p. 151) were 
sought to be turned into the tax sale proceedings 
or statutory deeds by the filing and record thereof, 
Schaffer, although appending to the certificate 
number 2493, which dealt with premises known as 
217-219 William Avenue, the affidavit of service 
and notice, appended an affidavit by himself (Case, 
p. 154) in which he says that he was the purchaser 
of premises known as 203-205 William Avenue, 
and that although he has given notice to redeem 
“ the above mentioned premises” “ the said prop-
erty has not been redeemed.”

When Schaffer recorded tax sale certificate num-
ber 2490 which related to premises 203-205 William 
Avenue as a tax sale proceeding or statutory deed, 
he appended thereto a notice to redeem and the 
affidavit of service and himself made an affidavit 
(Case, p. 159), wherein he swears that he was the 
purchaser of premises known as “217-219 William 
Avenue” and that he served notice to redeem such 
premises and that although sixty days had expired 
“ the said property has not been redeemed from the 
said sale.”

Section 59, 4 Compiled Statutes, page 5137, with 
reference to the recordation of a tax sale proceed-
ing or statutory deed, provides:
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“The purchaser may, after the time to re-
deem has expired without redemption, annex 
the notice (to redeem) and affidavit of service 
to the certificate of sale, together with an affi-
davit that the sale has not been redeemed and 
record and file the same therewith in the office 
of the County Court or Register, where the 
same shall be recorded as a deed or convey-
ance.”

See Moore Securities v. Hammel Co., 97 
N. J. Eq. 292; 127 Atl. 207.

It is at once apparent that Schaffer did not com-
ply with the law because he records a certificate 
of tax sale number 2493 which sold to him Lots 
217 and 219 William Avenue but fails to show by 
the affidavit he appends thereto that said prop-
erty has not been redeemed from such tax sale 
because the affidavit he annexed describes other 
property. This is equally true regarding tax sale 
certificate number 2490. This is not a compliance 
with the statute. It is immaterial to the sale of 
property 203-205 William Avenue that property 
217-219 William Avenue has not been redeemed 
and vice versa.

It is clear that Schaffer shares counsel’s view 
in this matter because on June 16, 1927, he draws 
an “ explanatory affidavit” that he made a mistake 
in his former affidavit, and tries to cure the irregu-
larities and defects above pointed out so far as 
each of the certificates are concerned (Case, pp. 
155 and 160). In this connection it may be well 
to point out the last affidavit (?) :  although the 
jurat purports that Schaffer swore to and sub-
scribed the affidavit, Mabel S. Graff does not sign 
the same in any official capacity. In other words, 
she has omitted to state that she is a notary, a 
commissioner or other person qualified to take 
oaths (Case, p. 160).
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The Court will grasp at the slightest irregularity 
in the perfection of the tax title to let the owner 
in to redeem.

Where a Deputy instead of a Sheriff signed the 
deed:

Wilson v. Doe, 7 Leigh (Va.) 22.

Where the tax sale purchaser extended the time 
beyond the sixty-day notice:

Clift v. Frenche, 83 N. J. Eq. 437; 91 Atl. 
817.

Where the tax sale purchaser refused to discuss 
the amount that should be paid for redemption:

Gonzales v. Harrington, 2 Mise. 316; 126 
Atl. 40.

Where the description of the lands was slightly 
inaccurate :

Welles v. Schaffer, 98 N. J. Eq. 31; 129 
Atl. 622.

“The object of recording (certificate) as a 
mortgage is to mark the distinction between 
the effect of the certificate before proceedings 
have been taken to bar the right of redemp-
tion and its effect after such proceedings, when 
the same certificate, with affidavits and proofs 
of notice annexed, is to be recorded as a deed. 
In the first case the certificate is a mere lien; 
in the second, the purchaser has an absolute 
estate in fee or for a term of years.”

Anson v.. Elwood, 76 N. J. L. 56; 68 Atl. 
784.



POINT IV.

The mutilation o f the certificates by the re-
moval from the files o f the register o f the tax 
sale proceedings and the addition o f an ex-
planatory affidavit o f non-redemption, vitiates 
the record and opens the door to redemption.

“The (County) Clerk is the lawful custodian 
of the records and indexes thereto and is re-
sponsible for the safekeeping thereof.” * * *

Lum v. McCarty, 39 N. J. L, 287 at 290;
State v. Freeholders, 67 N. J. L. 444; 51 Atl.

488.

At common law a public officer by virtue of his 
office becomes the legal custodian of all papers, 
books and records pertaining to his office and is 
responsible for their safekeeping and protection 
against alteration, injury or mutilation, which 
duty the law presumes that a public officer will 
perform (34 Cyc. 590).

* (a recording officer) “has no au-
thority to interpolate anything not in the in-
strument recorded at the time of the original 
record, and if at the time of the original rec-
ord, the proper entry was made, or the instru-
ment correctly copied, the officer cannot sub-
sequently alter the record.”

34 Cyc. 591 (citing cases).

The Vice-Chancellor has concluded that such 
action is not only reprehensible but illegal and 
says :

“The Register himself would be unauthor-
ized to make the changes in the instruments 
filed with him which he permitted the defend-
ant to make. The effect of the Register per-
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mitting the defendant to mutilate the instru-
ments filed with such officer is to invalidate 
such instruments. That the defendant appre-
ciated the invalidity of his tax sale proceed-
ings in the case sub judice is evidenced by the 
fact that shortly prior to the hearing of the 
case he undertook to correct the proceedings 
in the manner above mentioned” (Case, pp. 
27-28).

This conclusion is warranted by the testimony. 
The findings of fact are conceded correct by coun-
sel for the appellant in his brief (Appellant’s 
Brief, p. 3).

The evidence as to the mutilation and alteration 
of the instruments is fully set out in the evidence 
of Edward Bauer (Case, p. 124, et seq.). What 
the effect of this alteration is, remains for the 
Court to say. It has been repeatedly held that an 
altered instrument is so far vitiated that no recov-
ery can be had on its original or altered terms 
(2 Cyc. 182).

Diligent search has failed to reveal any case in 
point. This seems to show that no other person 
has attempted the audacious procedure resorted 
to in this case.

When Schaffer originally recorded the two last 
mentioned tax sale certificates, the proofs of non- 
redemption attached thereto were incorrect, con-
sequently he failed to perfect title. Then, when 
the complainant filed his bill, which has been held 
to tender redemption, and after Schaffer had an-
swered, he attempted to correct these tax sale pro-
ceedings, going to the length of taking them from 
the files of the Begister, taking them apart and 
refastening them with “ explanatory” proofs (Case, 
p. 132). Schaffer confessed his certificates ineffec-
tive and the Court should not differ with him. If 
ineffective, the complainant-appellee was entitled 
to redeem.
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POINT V.

A ll the recorded tax sale proceedings are 
ineffective because the papers annexed to the 
certificate o f sale and purporting to be affi-
davits o f service and o f non-redemption were 
not sworn to before and do not bear the 
certification o f a duly commissioned notary 
public, authorized to take and certify to such 
oath, inasmuch as the person purporting to act 
as a notary public had no official qualification 
to act as such.

Mabel Seibert was commissioned a notary June 
19,1919, for a term of five years (Exhibit C-l, Case, 
p. 161).

Mabel Seibert married August 16, 1919.
On October 23rd, 1919, Mabel Seibert Graff pur-

ports to administer oaths to Charles L. Bauer, Jr., 
on alleged affidavits proving service of the notices 
to redeem (Case, pp. 149,153,158) and to adminis-
ter oaths to Karl Schaffer on alleged affidavits pur-
porting to prove the non-redemption of some 
parcels of real estate, as well as other affidavits as 
to mailing certain notices (Case, pp. 150, 151, 154 
156, 157, 159).

The Secretary of State has certified that a com-
mission as notary public was issued to Mabel S. 
Graff on June 26, 1924, and that was the only rec-
ord of any commission to a person of that name 
(Exhibit C-2, Case, p. 139).

Therefore, when these purported affidavits were 
taken, they were taken before one not qualified nor 
commissioned to act as notary public and the af-
fidavits are a nullity (Vice-Chancellor’s Conclu-
sions, Case, p. 28* 1. 23).
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Women were first empowered to act as notaries 
by an act

P. L. 139 k, p. 36; C. S., p. 3761.

There was never any legislation respecting 
women who married and had been commissioned 
as notaries while single, similar to those laws 
which were adopted with respect to Masters in 
Chancery (P. L. 1923, p. 265) and attorneys (P. L. 
1923, p. 267). But such an act was passed after 
Vice-Chancellor Fal l o n 's opinion was rendered in 
the case sub judice (P. L. 1930, p. 955).

In the absence of such legislative authority the 
married woman, Mabel Seibert Graff, commis-
sioned when single as Mabel Seibert, had no power 
to administer the oaths to Bauer and Schaffer 
above mentioned and consequently there was no 
adequate proof of service of notice or non-redemp-
tion required by the statute and the tax sale pro-
ceedings even as originally recorded were defec-
tive and the owner corporation was not cut off and 
therefore entitled to redeem.

S U M M A R Y .

It is respectfully urged that the conclusions of 
the Vice-Chancellor to permit complainant-appel-
lee to redeem are well founded in fact and law 
and that the resulting decree of the Chancellor 
should be affirmed, because the evidence demon-
strates that efforts at redemption, although timely, 
were frustrated by the conduct of the appellant 
whose attempts at perfecting his tax title were de-
fective owing to the many irregularities hereinbe-
fore discussed.

Respectfully submitted,

Ado l f  L. Eng e l ke , 
Solicitor for and of Counsel 

with Complainant-Appellee.
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K a e l  Sc h a f f e r ,
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BRIEF OF DEFENDANT-APPELLANT.

Statement o f the Case.

This was a suit in Chancery to redeem from  
the lien o f  several tax sales made under the Act 
o f  1903, Chapter 208, page 394.

These are sometimes referred to by lot and 
block number, as set forth in the deed. They 
are more often indicated in the case by street 
numbers, and they are so designated in the tax 
sale certificates. It is more convenient to speak 
o f  them by their street numbers, and they will 
be so treated in the brief.

Four parcels are mentioned in the complaint. 
They are lots situated on W illiam  avenue, Eliza-
beth, New Jersey.

One parcel is known as Nos. 190-192 W illiam 
avenue.

There were two cases tried practically at the 
same time before the Vice-Chancellor, the pres-
ent one, in which W illiam  J. Shearer, Jr., ap-
pears as secretary and sole representative o f 
the complainant-appellee, and another case, that 
o f said W illiam  J. Shearer, Jr., against this
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same defendant-appellant, and there was an 
identity o f some testimony, so that, to avoid 
duplication, testimony in the Shearer case is 
considered part o f  this case., See pages 57, 63, 
64, 65, etc., o f this case.

A t the outset o f the case o f Shearer v. Schaffer, 
which is also now on appeal in this Court, the 
defendant-appellant conceded the right to re-
deem the parcel known as lots 190 and 192 
W illiam  avenue. See page 44 o f W illiam- J. 
Shearer, Jr., v. K arl Schaffer. The defendant- 
appellant has ever since been ready to accept 
redemption when it is offered. That parcel, 
therefore, is out o f  the controversy, and not a 
part o f the present litigation and appeal.

There are three lots left, which constitute the 
issue,

(a ) Nos. 181-183 W illiam avenue,
(b ) Nos. 203-205 W illiam avenue, and
(c) Nos. 217-219 W illiam avenue.

Each is a separate lot. Each o f these was sold 
by the Comptroller o f  the City o f Elizabeth on 
November 12th, 1917, to the defendant-appellant. 
A  certificate o f tax sale was issued to him for 
each. The certificates, together with respective 
affidavits o f  service and . affidavits o f non-
redemption, appear in the case as Exhibits, and 
were recorded as deeds. Exhibit C. 11, page 148, 
concerns 181-183 W illiam  avenue. Exhibit C. 12, 
page 151, concerns 217-219 W illiam  avenue. E x -
hibit C. 13, page 156, concerns 203-205 William 
avenue.

There is practically no issue o f fact in this 
case. The learned Vice-Chancellor mentioned in 
his opinion, at the bottom o f page 23 and top 
o f page 24, that he was constrained to follow  the 
testimony o f the witnesses for  the complainant-
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appellee. This is in substance repeated by him 
in his amended opinion. See bottom of page 28 
and top o f page 29.

The amended opinion was filed by the learned 
Vice-Chancellor because there was an error in 
his earlier opinion as to the designation of the 
lots. The earlier opinion stated the controversy 
hinged upon the lot concerning which redemption 
was conceded, whereas it concerned the other 
three lots. This was corrected in the subsequent 
opinion.

W e have been unable, through careful search, 
to find any items o f substance in which there 
is any definite controversy as to the testimony. 
I f  there were, however, we concede the right o f 
the trial court to be the judge o f the facts, and 
assuming all o f the facts to be as the Vice- 
Chancellor found them, our contention is that 
it then became a question o f law applicable to 
the lacts.

Under the law, no situation appeared that jus-
tified an award o f redemption. The argument 
along this line will be considered in detail.

The record owner o f these three parcels ap-
peared to be the Elizabeth Heights Realty Com-
pany, the complainant-appellee. The defendant- 
appellant caused the requisite notice to redeem 
to be served "upon the president o f this company 
on October 22, 1919, with respect to each o f the 
three parcels.

B y force o f the statute, the complainant- 
appellee was constrained to redeem by Decem-
ber 22, 1919, or, in absence thereof, its equity 
o f redemption would be barred, and title be-
come fixed in defendant-appellant.
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The defendant-appellant made affidavit o f such 
non-redemption, and the certificates, with re-
spective affidavits o f service and respective affi-
davits o f  non-redemption, were recorded with 
the Register o f Union County among deeds, as 
appears from  the Exhibits C. 11, C. 12 and C. 13 
above mentioned. The affidavits are further sup-
ported by testimony in the case, concerning 
which reference more in detail will be made 
herein.

The time o f service and o f non-redemption 
within the time stipulated are not disputed. 
No effort to redeem from  any o f these parcels 
was made till March, 1926, more than six years 
after service o f notice to redeem.

The prayer o f the complainant-appellee for  
redemption from  these three parcels was al-
lowed by the Vice-Chancellor. The present ap-
peal is from  such award o f redemption. It is 
manifest that in a situation as above outlined, 
and upon proceedings after a tax sale by the 
City, and proceedings by the tax purchaser, as 
above indicated, that title in the premises be-
comes good in him, unless the owner shows 
weakness or error in the proceedings to perfect 
title.

In the absence o f such weakness or error, the 
title becomes invulnerable and award o f redemp-
tion is beyond the pale o f the law.

It is manifest, therefore, that the decree award-
ing redemption needs to be founded upon such 
error or weakness, and that this has to be 
gleaned altogether from  the testimony.

It will be my purpose in this brief to take 
up all the points which the complainant-appellee 
raised in an effort to show some weakness or
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defect in the proceedings to perfect title, and to 
show that these points do not raise anything of 
substance within the law to defeat such title, 
that there was no basis on which the Vice- 
Chancellor could legally ground a decree award-
ing redemption, and that, therefore, the decree 
should be set aside.

I.

The certificate of sale and proceedings thereon 
established good title in the premises in the de-
fendant-appellant.

There is no question in the case as to the 
sales by the City. Exhibit C. 11, page 148, shows 
the tax sale to K arl Schaffer, defendant-appel-
lant, o f lots 181-183 W illiam  avenue. Exhibit 
C. 12, page 151, shows the sale to him o f lots 
217-219 W illiam avenue. Exhibit C. 13, page 156, 
shows the sale to him of lots 203-205 W illiam 
avenue, all on November 12th, 1917.

The affidavit, page 149, shows service o f notice 
to redeem through Charles L. Bauer, upon Eliza-
beth Heights Realty Company, complainant- 
appellee, by leaving with W illiam  J. Shearer as 
to the first mentioned lot. The affidavit o f Bauer, 
page 153, shows similar service with regard to 
the second lot, and the affidavit o f Charles L. 
Bauer, on page 157, line 33, etc., shows similar 
service o f the notice to redeem with respect to 
the third lot.

In these same Exhibits there are the affidavits 
o f Schaffer to show that in each instance more 
than two years expired after the date of sale, 
and more than sixty days since the serving of 
the notice, and that the respective properties 
had not been redeemed. See his affidavit, page
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150, line 30; also his affidavit, page 154, line 15, 
etc.; also his affidavit, page 159.

The substance o f these affidavits, that there 
was no redemption, is supported by his testimony 
at the hearing, page 120, lines 3, etc.

In the affidavits o f service by Charles L. Bauer, 
W illiam J. Shearer is mentioned as an incorpora-
tor. The complainant-appellee makes a point o f 
this, although we will show that he was the 
president o f the company. This company was 
the record owner o f the property, and is the 
party coming in to seek redemption. See page 44.

The affidavit of Charles L. Bauer, who made 
service o f the notice to redeem, is supported by 
his testimony, page 104, line 24, and is reiterated 
throughout the remainder o f his testimony. He 
mentions, on page 106, line 10, his own informa-
tion that W illiam J. Shearer was the president 
o f the company. Since this W illiam J. Shearer 
subsequently died, and was not alive at the time 
o f the hearing, we lay no stress upon this.

There is other evidence in the case, however, 
that o f W illiam  J. Shearer, Jr., son o f W illiam 
J. Shearer, who is secretary o f the company, 
that at the time o f such service his father, W il-
liam J. Shearer, was the president o f Elizabeth 
Heights Realty Company, this evidence having 
issued with apparent, but perhaps natural reluc-
tance, since its effect is to solidify the effectual-
ness o f service on the owning company. See 
page 86, line 40. The question related to the 
officers o f the company as o f October 22, 1919, 
the time o f service. Page 85, line 10, etc. The 
answer, p. 85, line 33, is that the witness was 
secretary and treasurer, “ then.”  The answer 
o f the witness on p. 86, line 40, relates back to 
this, the “ then”  referring to October 22, 1919,



at which time he states his father, W illiam J. 
Shearer, Sr., the man served, was president o f 
the company.

It will be observed that the tax sales occurred 
on November 12, 1917. The law controlling the 
subject is the Tax Sale A ct o f 1903, Chapter 208, 
page 394. It provides method of service and 
manner o f redemption, i f  there is to be redemp-
tion.

Section 59, page 432,.states:
“ The purchaser o f land at tax sale may 

at any time within twenty years after the 
purchase give written notice to all persons 
interested in the land o f their right to re-
deem and that unless they do so within the 
term o f two years after the sale, i f  the notice 
is served more than sixty days before the 
end o f the term, or within sixty days after 
the service of said notice i f  served later, 
their right o f redemption will be barred; 
this notice shall be served personally on 
persons interested who reside in the taxing 
district, and on those who reside out o f the 
district it may be served personally or by 
mailing to their post office address if it can 
be ascertained * # * ; i f  there shall be
no redemption within the said term of two 
years after the sale, or thereafter within 
the time limited by said notice, or in case 
no notice is given, i f  there shall be no re-
demption within twenty years after the pur-
chaser has entered into open possession since 
continued under the sale, then the right of 
redemption shall be barred; the purchaser 
may after the time to redeem has expired 
without redemption annex the notice and 
affidavit o f service to the certificate of sale, 
together with an affidavit that the sale has 
not been redeemed, and record and file the 
same therewith in the office o f the County 
Clerk or Register where the same shall be 
recorded as a deed or conveyance, and the
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said notice and affidavits and the record 
thereof shall be presumptive evidence o f the 
service and facts therein stated; * * * .”

It will be seen, therefore, that the defendant- 
appellant literally complied with the statute. His 
filed papers are given a presumptive force o f 
verity by this section, and the presumption is 
made binding by the positive testimony above 
mentioned.

in .
The complainant-appellee never made any re-

demption within the time designated by the 
statute and the defendant-appellant’s title to the 
premises in question became fixed.

In the foregoing status, title in defendant- 
appellant is good unless complainant shows the 
proceedings to perfect title were defective, or 
unless it shows there was redemption within 
time.

The tax sales by the City are not questioned. 
They could not be, under Laws o f 1925, page 
480. By force o f the statute, the service having 
been made on October 22, 1919, the owner had 
until December 22, 1919, within which to redeem.

The case is barren o f any effort to redeem 
within that time. Conceding every statement 
o f all the witnesses fo r  the complainant-appellee 
to be correct, nothing can be found to show such 
redemption within the legal time. Their whole 
testimony shows that the only effort at redemp-
tion was made in a visit to the office o f  the Comp-
troller o f  the City o f Elizabeth on March 20, 
1926, six years and three months after the time 
for  redemption had expired.
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All the testimony as to facts on this phase is 
comprised in that o f W illiam  J. Shearer, Jr., and 
Arthur E. Lenox. Besides this, the testimony 
of Henry F. W olfsK eil, Frederick Siman and 
Benjamin Seligman given in case o f W illiam  J. 
Shearer, Jr., v. K arl Schaffer, and that o f Lenox 
in that case, are considered gart o f this case, 
as heretofore pointed out.

Let us consider the testimony o f W illiam J . 
Shearer, Jr. In his own case against Schaffer, 
pages 50 and 51, he mentions a visit to Schaffer 
in October, 1919. He points out, however, in 
this present case, page 71, line 20, etc., that 
that visit did not concern the premises now in 
question, but concerned other premises.

The only time the present premises were con-
sidered by him for  redemption was when he 
made his visit to the Com ptroller’s office in 
March o f 1926. See page 71, line 40, page 72, 
line 1, etc. He refers to his attorneys, but it 
will be seen they also were not consulted till 
1925, about six years after right to redeem 
expired.

The testimony o f W olfsK eil is that he was 
not consulted till February o f 1925. See page 
94, line 40, o f the Shearer-Schaffer case. Also 
that he never made any offer to defendant- 
appellant to redeem. See page 95 of that case, 
line 20.

The testimony of Siman is practically similar 
to that o f W olfsK eil, namely, that he was con-
sulted in March o f 1925 by W illiam J. Shearer, 
Jr., that he made no offer to redeem. See page 
102, line 12, etc., and page 110, lines 10, etc., 
o f the Shearer v. Schaffer case.

The testimony o f Seligman relates solely to 
the visit to the Comptroller in March of 1926.
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See page 128, line 12, o f  the Shearer-Schaffer 
case.

The testimony o f Lenox also relates solely to 
the visit to the Comptroller in March, 1926. See 
page 132, line 26, etc., o f the Shearer-Schaffer 
case.

A ll o f  the foregoing takes in every phase o f 
any testimony on the subject o f redemption, 
and giving to the complainant-appellee all the 
leeway, and all allowance fo r  verity o f  the testi- 
mony, it simmers down to no more than this, 
that in March o f 1926 an effort was made at the 
office o f  the Comptroller to redeem from  these 
sales, which was refused by the Comptroller 
because o f the lapse in time. It is quite mani-
fest that such refusal was justifiable. The 
evidence on the subject o f this attempted re-
demption is set forth in the Shearer-Schaffer 
case, and allowed in this case without need o f 
repetition in toto. See pages 57, 63, 64 and 65 
o f this case. Both in this case and in the other, 
there is not a single line o f evidence to show 
any effort to redeem these three parcels till 
March, 1926. On page 73, line 10, etc., the wit-
ness, W illiam  J. Shearer, Jr., secretary o f the 
company, admits that the foregoing constituted 
all effort at redemption in the case, and that 
the sole attempt was in March, 1926. He adds 
“ plus the attempts o f my father.”  No efforts 
on the part o f the father appear in the case. 
In fact, complainant’s own Exhibit C. 6, page 
141, is a letter from  Schaffer to him on January 
5, 1920, pointing out that the time for  redemp-
tion had expired.

The complainant-appellee waited six years and 
three months before taking action. He was 
totally and irrefutably out o f  time. I  cannot
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see by any phase o f reasoning or explanation 
how, in the face o f the clear mandate of the 
statute, the visit to the Comptroller in March 
of 1926, six years and three months after the 
time of redemption had expired, could in any 
way afford a ground for  redemption.

IV.
The service of notice to redeem upon complain-

ant-appellee was good, and coupled with non-re-
demption within time, effectually cut off the right 
to redeem.

The next point raised by the complainant- 
appellee is that although service was made upon 
the president o f the owning company, Charles 
L. Bauer, who made the affidavit o f service, 
described him as an incorporator in such affi-
davit.

It is conceded that the company was properly 
named. It is conceded that the notices were 
proper. A t no time in the case is any objection 
raised to them. The notices, page 148, page 152 
and page 156, with respect to each parcel, were 
directed to the Elizabeth Heights Realty Com-
pany. There were other names mentioned in 
the notice, but that is purely surplusage, neither 
helping nor detracting. It is properly precau-
tionary on the part o f a tax purchaser to in-
clude anyone who might have an interest. I f  
they have none, no harm is done. I f  they have 
an interest, it would be dangerous to leave them 
out. It so happens that Elizabeth Heights Realty 
Company, the complainant-appellee, was the 
record owner, and, therefore, the party to be 
served.
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The testimony o f Bauer, who made service, 
is that he served W illiam  J. Shearer, Sr. See 
page 104, line 25. This is repeated later, and 
emphasized on cross examination. I f  W illiam 
J. Shearer were not a due officer for  such service, 
then there would be merit in the contention o f 
the complainant-appellee. It is manifest, how-
ever, that he was at the time o f such service, 
the president o f the company.

The witness, W illiam J. Shearer, Jr., secretary 
o f the complainant-appellee, after legal fencing, 
admitted that he was. See pages 85 and 86 and 
touched on above in the brief.

The complainant-appellee forfeited its charter 
through not paying its franchise taxes. Exhibit
D. 6, page 164. It indicated no interest in the 
premises fo r  payment o f taxes. See Exhibit 
C. 9, page 144, and C. 10, page 147, which show 
the unpaid taxes. It never filed the annual re-
ports required o f  corporations. See page 136, 
line 30. The absence down to reinstatement, of 
minutes, stock books and any o f the data cus-
tomarily normal with a corporation, was appar-
ent. The company came to life and was revived 
for  the sole purpose o f entering into this litiga-
tion, and it designated as its attorney and repre-
sentative in proceedings fo r  re-instatement of 
its charter, Mr. H arry B. Brockhurst, altogether 
without his knowledge, and left him bereft of 
the slightest acquaintanceship with any o f the 
proceedings. See testimony o f Brockhurst, page 
55, line 22, etc., and page 56, lines 23, etc.

In this status, anyone having business or re-
course against this company was left without 
the information ordinarily exacted and requisite 
in a corporation.



Now as to the service, and whether or not 
there is any merit in the contention of the 
complainant-appellee. W e have a situation in 
which the company to be served is concededly 
the Elizabeth Heights Realty Company. W e 
have the situation that at the time of service its 
charter had been forfeited, and we have the 
situation that the person who is the president 
is W illiam  J. Shearer, the father, and we have 
the indisputable fact that service o f the notice 
to redeem addressed to the company was made 
upon him, its president, on October 22, 1919.

How should service be made under the law, 
under such circumstances?

The General Corporation Act, Revision of 
1896, Section 87, states “ a personal action may 
be commenced against a corporation by service 
upon the president, or head officer, or agent, at 
his usual abode * *

A  Chancery provision, Laws 1907, page 76, 
provides that “ in any Chancery suit against a 
New Jersey corporation, service may be made 
upon the president * *

District Court Act, Laws o f 1908, page 181, 
provides that ‘ * service may be made upon the 
president *  * *7”

As above stated, this company filed no annual 
report setting forth names o f officers and direc-
tors, as required by Section 43 o f the General 
Corporation Act.- In such a contingency, service 
can be made upon the Secretary o f State, by 
virtue o f paragraph two of that section, or one 
could make service in the form er way, if  pos-
sible. It was, in this instance, found possible, 
and service was made on the president, con-
stituting effectual service on the corporation.
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It remains to be seen whether the status is 
altered by the fact that the charter had been 
dissolved, and it is apparent that this is not 
the case.

Section 55 o f the General Corporation A ct 
provides that the directors, after dissolution, 
are suable by name o f the corporation, or in 
their own names.

Section 53 o f the A ct provides that all cor-
porations, whether they expire by their own 
limitation or be revoked by the Legislature or 
otherwise dissolved, are continued as bodies cor-
porate fo r  the purpose o f prosecuting or defend-
ing suits, and to close their affairs.

This company was, therefore, at the time it 
was served, suable in its own name.

In Hould  v. Squire Company, 81 N. J. L. 103 
the particular question arose. It was held that 
even after dissolution a corporation could be 
sued in its own name, and service made on the 
registered agent. It so happened that service 
was made, in that case, on the registered agent 
-But service would have equally been good as, in 
our instance, upon the president, since the statute 
designates him also as a person that can be 
served m a representative capacity for  the cor-
poration.

»«z vice need not be technical or prescribed, but 
tiiat tiie statute is mpt urli ___*

Those cases are quoted in a 
ander v. Rehoon, 104 N. J. L. 1.

a later one, A lex-



15

There is no question, therefore, as to the ef-
fectualness of the service upon the president 
as representing the company, in this situation.

The remaining phase of this point on the part 
of the complainant-appellee is that Charles L. 
Bauer, in his affidavit of service, pages 149, line 
25, 153, line 14, and 158, line 3, used the word 
‘ ‘ Incorporator ’ ’ after the name of William J. 
Shearer.

It is to be noted that William J. Shearer, the 
person served, was not the person in interest. 
The person in interest and owner was Elizabeth 
Heights Realty Company. That company, as 
above shown, could be served by service upon its 
president, and there is no dispute but what notice 
was addressed to the owning company, and that 
service was made upon its president.

The notice was not addressed to William J. 
Shearer. It was addressed to the person in 
interest, Elizabeth Heights Realty Company. All 
the essentials of requisite service, as defined by 
the statute, were met.

After such service has been made, how can 
it be weakened if the process server calls the 
man who was served an “ Incorporator” 1? The 
appellation is purely descriptive and surplusage. 
A  mere appellative description could not re-
move Shearer from his office as president, and 
the only thing which could have weakened that 
service was to show that Shearer was not the 
president.

As a matter of fact, the description happened 
to be correct. He was also an incorporator— see 
page 163, line 38. Not what a process server 
calls a person, but the identity of the person 
served is the controlling factor. I f  there were



a mistake in identity, that would be fatal. But 
if  the identity is correct, any descriptive lan-
guage by the process server is'supererogation. 
In his conclusions, see page 26, the learned Vice- 
Chancellor rested his opinion on stressing the 
description of Shearer as an incorporator, and 
urging that service on an incorporator is not 
service on the company. This, of course, is not 
refuted. But he overlooked entirely the undis-
puted testimony of Shearer’s son, the secretary 
of the company, that William J. Shearer, his 
father, the man served, was the president of the 
company. That testimony was controlling on 
the Court.

A  case apropos is Saunders v. Adams Express 
Company, 71 N. J. Law 270, affirmed by this 
Court in 71 N. J. Law 520. There it was held 
that if  a summons and declaration described a 
defendant as an unincorporated organization, 
when in fact it might be a corporation, those 
words could be rejected as surplusage, and the 
organization, whether incorporated or unincor 
porated, be considered effectually served, if  the 
proper person has been served.

V.

Service of notice to redeem on others besides 
actual owner is surplusage and does not affect 
subject of redemption.

It was sought to be shown by complainant- 
appellee that the witness Armwell W. Lasell 
page 91, was an incorporator of Elizabeth 
Heights Bealty Company, and that he did not 
receive a notice to redeem. This neither helps 
the real owner on the subject o f redemption, 
nor does it harm the tax purchaser. The Tax 
Sale Act contemplates that notice to redeem is



17

to be served upon persons “ interested”  in the 
premises. It will be seen from the Exhibits set-
ting forth the tax sale, C. 11, page 148, C. 12, 
page 151, and C. 13, page 156, that the notices 
to redeem are addressed not only to Elizabeth 
Heights Realty Company, but to Morris Stein-
berg, and to Ralph L. Shearer and Mrs. Ralph 
L. Shearer.

In an affidavit made by Schaffer, attached to 
these Exhibits, he sets forth that he mailed 
notices to redeem, addressed to Elizabeth 
Heights Realty Company, to Charles S. Wood, 
an incorporator, and to A. W. Lasell, incor-
porator; also to Ralph L. Shearer and to Mrs. 
Ralph L. Shearer. They were outside the taxing 
district, and hence service, if they were to be 
served, could be made by mailing.

Schaffer states on page 114 that Morris Stein-
berg was included in the notice because he had 
a judgment against someone of the name Shearer. 
It turned out afterwards that this was a different 
Shearer. He corroborates his affidavit by testi-
mony on page 116 as to the mailing. He ex-
plains that Ralph L. Shearer and Mrs. Ralph 
L. Shearer were included in the notice because, 
as he states on page 116 of the testimony, lines 
24, etc., there appeared of record a deed to Ralph 
L. Shearer for the same property. Now it hap-
pens that in this case, Elizabeth Heights Realty 
Company, the complainant-appellee, claims to 
be the owner. It offered its deed in evidence 
(see page 44), for the premises. Service upon 
this Elizabeth Heights Realty Company, there-
fore, was all that was required. Schaffer pur-
sued the precautionary method of including in 
his notice to redeem any others who might ap-
pear to have an interest. Such a course by a
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tax purchaser is part of wisdom, since if  any 
had an interest and were omitted from notice 
and service, they would retain such interest.

Nugent v. Lindsley, 100 N. J. Equity 87.

This situation is then tantamount to a suit 
to quiet title, with a notice directed to the de-
fendants to answer if they claim an interest; 
otherwise not.

Mailing to incorporators of the company, 
when the company itself has been duly served, 
is pure surplusage, neither adding nor detract-
ing from the service upon the company, and as 
has been shown above, service of the notice to 
redeem upon Elizabeth Heights Eealty Company 
was complete and adequate.

VI.

Complainant-appellee’s attack upon the status 
of the Notary Public is without force to give right 
of redemption because her standing as a Notary 
Pubic remained good, and also because the record-
ing of documents after an owner has been cut off 
is permissive and does not revive the right of an 
owner once it has been lost.

Another point in the complainant-appellee’s 
case is that the Notary Public, who took the 
affidavit as to service upon the owning companv, 
was a married woman, and that her commission 
had been issued when she was single. The claim 
is that the jurat is defective.

t will be noticed that in the Exhibits setting 
forth the tax sale certificates, and attached affi-
davits, Exhibits C. 11, page 149, C. 12, page 153, 
and C. 13, pages 157 and 158, the affidavit of 
service made by Charles L. Bauer, Jr., is taken
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before Mabel Seibert draff, Notary Public of 
Kew Jersey, October 23, 1919.

The affidavit of mailing by Karl Schaffer is 
also taken before her on the same day.

To each Exhibit there is also attached the 
affidavit of non-redemption by Karl Schaffer, but 
this was taken on April 5, 1926. That affidavit 
is, therefore, not part of the complainant- 
appellee’s argument, since, at that time, the 
Notary was married, and her commission was 
issued in her married name.

It was made a point at the hearing by the 
complainant-appellee and considered as a ground 
by the Vice-Chancellor (see page 28, line 10, etc.) 
that the Notary Public had her commission issued 
to her as a single woman, but was married sub-
sequently on August 16, 1919, and was married 
at the time the affidavits of service were taken. 
The point of the complainant-appellee, and the 
ground in the Vice-Chancellor’s opinion is, there-
fore, that although she was a duly constituted 
Notary Public, her marriage curtailed her au-
thority.

There are two answers to this. First—hav-
ing been appointed a Notary Public by the Gov-
ernor of the State, only two means are provided 
in the statute for the extinguishment of her 
authority; one, removal by the Governor, and 
secondly, her death, besides, of course, the nor-
mal expiration of the term. None of these exi-
gencies appear in the case. The idea that a 
duly commissioned officer loses authority through 
marriage is rather novel.

Secondly— even if it were to be assumed that 
her authority ended by marriage, that in no way
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gives an owner, who has been cut off, the right 
thereafter to redeem, once his title is gone.

I intend to comment on the first part and 
thereafter upon the second.

It is shown from the Exhibits that Mabel Sei-
bert was a Notary from April 22, 1909, at which 
time she was appointed by the Governor, and 
that she was such Notary at the time the affi-
davits were taken, and continued to be such 
Notary by subsequent re-appointment under her 
married name. The exhibits are Exhibit D. 1, 
page 161, which shows her appointment on April 
22, 1909, expiring April 22, 1914; again on April 
22, 1914, expiring April 22, 1919, and again on 
June 19, 1919, expiring June 19, 1924. Exhibit 
D. 2, page 162, certifies to her qualification on 
April 22, 1909. Exhibit D. 3 on the same page 
certifies to her qualification on June 19, 1919, 
these being under her single name. Exhibit D. 4, 
on page 163, certifies to her qualification as such 
Notary on June 26, 1924, under her married 
name, Mabel S. Graff. There is, therefore, un-
broken record of her activity as such Notary, 
and there is nothing to show a cessation or abro-
gation of this authority.

The appointment as Notary is to an individual, 
and not to an empty name. The name is for iden-
tification of the individual.

In 29 Cyc. 1075, opinion collected from various 
states is to this effect:

‘ ‘ Generally a person acting as a notary 
under color of authority with public acquies- 
cence is held to be a notary de facto, and 
as to the public and third persons, his acts
are valid and cannot be attacked collat- 
erally.
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Also from New Jersey:
I f  an affidavit is in fact properly sworn 

to, the failure of the officer to sign or cer-
tify the same is not fatal. C a p n e r  v. F le m -
in g  M in . G o ., 3 N. J. Equity 467.

In general, an affidavit may be amended 
nunc pro tunc, E l y  v. F e n ,  12 N. J. L. 321.

Where an affidavit is sufficient in sub-
stance, extraneous proof to supply a defi-
ciency of form in the jurat is admissible, in 
the absence of a showing that an injustice 
would be done thereby, W h ite h e a d  v. H a m -
i l to n  R u b b e r  C o ., 53 N. J. Equity 454.

There is no injustice to the owner in this case, 
as it no longer had an interest, it having been 
served and barred by failure to redeem within 
time. Only persons in interest can be heard.

Section 57, 4 Comp. St. N. J. 5136; M its c h  
v. O w en s , 82 N. J. Equity 404; C a d m u s  v. 
B a y o n n e ,  61 N. J. L. 494; F r a s i e r  v. J o h n -
so n , 65 N. J. L. 673.

In M a g o w a n  v. B a ir d , 53 N. J. Equity 656, the 
affidavit was taken in a foreign jurisdiction, and 
the jurat was on its face deficient. But the Court 
of Errors and Appeals refused to void the affi-
davit. This case is quoted in D r e i e r  v. D r e i e r ,  
101 N. J. Equity 342.

Our statute relating to Notaries, Laws of 1894, 
page 35, gives the Governor the power to ap-
point, with a provision that they shall hold 
office for the term of five (5) years, but shall be 
removed from office at the pleasure of the Gov-
ernor.

There is nothing to show, and, of course, there 
could not be anything to show that the Governor, 
in this instance, had removed the Notary in 
question.

State
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The same Notarial Act provides that women 
may be appointed as Notaries, and that any-
thing in the Act relating to Notaries referring 
to the masculine gender, shall apply to females 
as well as to males.

The institution of marriage is one that has 
the favorable sanction of judicial support. It is 
not conceivable that it should have been the in-
tention of the Legislature to extinguish the No-
tarial rights of a woman who marries and follows 
the accepted practice of adopting her husband’s 
name, and that this approved social procedure 
should automatically debar rights which the 
solemn act of the Chief Magistrate of the State 
conferred.

I f  it is a question of determining the identity 
of the Notary, then the above cited cases indi-
cate that this can be furnished extraneously, and 
in the present case the identity is shown by the 
records and by the testimony of the witness in 
the two cases, on pages 114 and 144, etc., of the 
William J. Shearer, Jr., case, and on page 96 of 
the present case.

_ Moreover, legislative tendency has been in the 
direction of effectuating affidavits. This is shown 
in the Laws of 1926, page 44, validating affidavits, 
and also in Laws of 1930, page 317, which par-
ticularly validates all deeds, mortgages, acknowl-
edgments and other papers, wherein there is an 
affidavit taken before a Notary who was a single 
woman and thereafter married, by whichever 
name she signed. That act alone disposes of 
this point.
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There is unconstrained freedom in adopting 
names. Collected cases in 29 Cyc. 270 and 271 
set forth:

“ A  man may lawfully change his name 
without resort to legal proceedings, and 
for all purposes the name thus assumed will 
constitute his legal name just as much as if 
he had borne it from birth.”

Our own Courts uphold this in re Witserihau- 
sen, 42 N. J. L. J. 183:.

“ There is nothing in the common law pro-
hibiting a man from taking another name 
if  he so desires.”

It also holds that 3 Compiled Statutes 3685, 
providing a legal method for change of name, 
does not repeal the common law by implication 
or otherwise, but merely gives an additional 
method of effecting change of name, whereby 
a record may be kept of such change.

So far as substance is concerned the essential 
data, namely, that the company was served in 
the manner and at the time set forth is sub-
stantiated by Charles L. Bauer in his oral testi-
mony at the hearing, as already pointed out in 
this brief.

The second part of the reply to this phase of 
the complainant-appellee’s point is perhaps even 
more determinative. We have here the undis-
puted situation of a good tax sale certificate, 
service of notice to redeem upon the owner, sub-
stantiated in court by the person who made the 
service, and admitted in court by the owner 
itself. We have also complete failure of the 
owner to redeem within the time limited by law. 
The force of the statute relating to tax sales, 
already cited, thereupon automatically cuts off 
the owner from any right to redeem. It is no 
longer an interested party.
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tax purchaser may then take his papers and 
record them in the Register’s office in the form 
of a deed. This, however, is purely an optional 
privilege on the part of the tax purchaser, just 
as it is the privilege of a grantee to record his 
deed, or to refrain from recording it. It may 
be wiser to record it, but unrecording cannot 
restore to a grantor title with which he has 
parted. In the same way, the unrecording of 
the tax certificates and accompanying proofs can-
not restore to an owner, who has been cut off, 
what the statute has deleted from him. Con-
sequently, it is normal reasoning that anything 
that occurs in such recording after an owner 
has been cut off is no avail to revive a right, 
which he, in conformity with the statute, has 
lost.

In Fort Lee, etc. v. Harrington Go., 102 N. J. 
L. 541, the section of the Tax Act referring to 
filing of such title papers is defined to mean 
“ there is no statutory time limit”  for doing so. 
A  tax purchaser may or may not record them, 
and at any time.

To allow an owner to come in to redeem after 
he has been cut off because of any details of 
recording that occurred after he has been cut 
off would be to revive his right to redeem beyond 
the statutory period, and both the statute and 
the cases have explicitly reiterated that when 
he has been served and has failed to redeem 
within the statutory time, such right of redemp-
tion is gone.

Suppose there were a proper mortgage fore-
closure, a proper decree, a sale o f premises by 
the Sheriff, which, by the wording of the statute 
on mortgages, and the conformable wording of
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the decree, cuts off the owner from and after 
the sale by the Sheriff, and suppose afterwards 
the Sheriff, in the recording of his deed, made 
an error in name or description, could it be 
contended that this revived the right of the 
former owner? Manifestly not, and manifestly 
such an error, if there were one, would be purely 
between the Sheriff and his grantee, and would 
not at ali concern the former owner, who by 
force of the statute, had been effectually cut off 
by the Sheriff’s sale.

The same reasoning could apply in the case of 
a judgment. Suppose there were a judgment, 
an execution, and a sale of the premises, all of 
them unquestioned in propriety, and thereafter 
the Sheriff, in drawing his deed to the grantee, 
had in it an affidavit by a single woman who 
had become married, and took the jurat in her 
married name, could this possibly revive any 
rights of the judgment debtor when they had 
been effectually extinguished by a sale? Any 
question that might hinge about such an affidavit 
would be purely one between persons in interest 
subsequent to the owner who had been cut off. 
Similarly in this case, any question, if there 
were one, about this jurat, would be one, not 
that concerned Elizabeth Heights Realty Com-
pany, who had been already cut off, but between 
Schaffer and any possible subsequent grantee.

The tax certificate, the proof of service and 
the proof of non-redemption when the previous 
owner has been cut off conformably with the 
statute, are purely muniments of title in the 
hands of the tax purchaser. This point is set 
forth in McCandless v. Schaffer, 103 N. J. Equity 
170. The wording of the opinion in that case is:

“ The right is barred (that is, right of re-
demption, my insertion) not by a perfect
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r e c o r d  t i t le ,  b u t b y  fa i lu r e  to  r e d e e m  
w ith in  th e  t im e  l im ite d  b y  la w  a f t e r  n o t ic e .  
An owner has two years from the date of 
sale in which to redeem, provided 60 days’ 
notice to redeem be given within that time, 
and thereafter, 60 days after notice.* There-
after, the statute says, ‘ the right of redemp-
tion shall be barred.’ The purchaser’s title 
is thenceforth absolute, and he m a y  make 
it a matter of record by recording the cer-
tificate, etc. * *

This case emphasizes the fact that the con-
trolling thing in determining if an owner has 
been cut off, is not the filing of papers, but 
whether or not he has been served, and whether 
or not he has redeemed in time. I f  he was not 
served, his rights remain irrespective of filing 
affidavits, etc. I f  he has been served, and has 
failed to redeem, he is cut out, whether or not 
the tax purchaser subsequently chooses to record 
his papers. In this case there is no question of 
Elizabeth Heights Realty Company having been 
served, and having failed to redeem in time, 
and of having been cut out.

No person holding a certificate and attempting 
to take title, nor any derivative title could be 
secure, if  an owner, who had been cut off in the 
manner provided by the statute, could come in 
afterwards and revivify an expired right ten, 
twenty or thirty years later, by examination of 
a record with which he was no longer concerned.

In such cases as I have been able to find on 
the subject, there is not a single New Jersey case 
in which once an owner has been properly cut 
off, anything that occurred subsequently enabled 
him to come in and extend the time of redemp-
tion beyond what the law fixed.



27

In Nugent v. Lindsley, 100 N. J. Equity 87, 
which related to a Comptroller’s tax deed, which 
is significant on the same point of the interposi-
tion of bar against redemption, the following is 
said:

“ Notice and default are indispensable con-
ditions to the divestiture of title by deed 
under the tax sale. The Comptroller’s deed 
operates as a bar only upon owners who 
have been served, in the manner required by 
the act, with notice to redeem, and who have 
defaulted. As to those not served, the deed 
is ineffective, * # *. The deed may be
likened to a decree in foreclosure against 
defendants who were not served with process. 
As to them the decree is invalid and may be 
attacked anywhere and at all times, while 
as to those served it is an effectual bar.”

VII.

Explanatory affidavits annexed to two tax sale 
certificates are not a ground of redemption, and 
complainant-appellee is in no position to question 
them.

The only remaining ground that was urged, 
or appears in complainant-appellee’s case, is that 
explanatory affidavits were annexed to two of 
the tax sale certificates after filing, and that this 
was not allowable.

This is made a basis in the Vice-Chancellor’s 
opinion, page 27, lines 20, etc., wherein appears 
a condemnatory comment of the Vice-Chancellor 
anent Edward Bauer, Register of Union County, 
who is a public official of many years’ standing, 
and whose integrity and high standing has not 
been a subject o f questioning.

The complainant filed a supplemental bill on 
this subject, page 11, alleging alteration of the
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record. Defendant filed his answer, page 17. 
What occurred can be noted from examination 
of the last affidavit attached to Exhibit C. 12, 
page 155, and the last affidavit attached to Ex-
hibit C. 13, page 160, and also from the testi-
mony of Mr. Bauer, the Register.

It will be noticed that the tax certificate, Ex-
hibit C. 12, relates to the premises #217-219 
William avenue. Exhibit C. 13 relates to prem-
ises #203-205 William avenue. The City is the 
same, the street the same, the purchaser the 
same, the man who made service in each instance 
is the same, Charles L. Bauer, and the man 
who made the affidavits of non-redemption, 
Karl Schaffer, is the same. The contents 
of his affidavits of non-redemption are alike, 
with the exception of the difference in the 
street numbers. What happened is something 
that could readily have occurred, and doubtless 
does occur in offices, regardless of what checks 
are installed to overcome errors; namely, the 
affidavit by Karl Schaffer setting forth non-
redemption as to lot #203-205 William avenue 
(see page 154) was by error appended to the 
tax certificate relating to lot #217-219 William 
avenue, and filed that way. Conversely, the affi-
davit of non-redemption by Karl Schaffer re-
lating to 217-219 William avenue (see page 159) 
was attached to the tax certificate relating to 
203-205 William avenue, and filed that way.

There is almost absolute identity in data, 
except for the street numbers, and in this state 
of similarity in loose papers being handled to 
be tacked up, an inadvertence in joining the 
papers occurred, to which any office doing busi-
ness is subject.
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The testimony of Edward Bauer, a disinter-
ested witness, Register of Union County, whose 
character has been attested by the confidence 
of many thousands of his fellow citizens, sets 
forth what occurred, pages 124, etc.

The gist of it all is that when Schaffer dis-
covered that the affidavits had been transposed, 
he drew an explanatory affidavit and presented 
them to the Register to be attached. See the 
last affidavit of Exhibit C. 12, page 155, and the 
last affidavit of Exhibit C. 13, page 160.

The suggestion that there was any mutila-
tion or alteration, or effacement has no parallel 
in the occurrence itself. There is no allegation, 
and not the slightest evidence that the original 
tax certificates and accompanying papers were 
in any way changed, or that the record of them 
was changed. The explanatory affidavit was 
added in each instance, and the two then left 
for re-recording, the papers being at all times 
under the control of the Register.

An even more determinative answer to the 
matter of these filed papers is set out in the 
preceding argument summarized on the subject 
of the Notary Public, namely, that the owner, 
Elizabeth Heights Realty Company, having al-
ready been cut off, anything that occurred sub-
sequently is of no avail to revive a right of re-
demption which the statute had previously elimi-
nated.

The filed papers were Schaffer’s muniments, 
of title. Whether or not they were filed, is, by 
the statute, entirely permissive. I f  the com-
plainant-appellee were cut off, irrespective of 
their filing, then filing them in whatever manner 
could not serve to revive a right already lost.
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It is pointed out quite clearly in McCandless v. 
Schaffer, supra, that the right of redemption is 
barred not by a record title, hut by failure to 
redeem within the time limited by law, after 
notice. The record title in these matters is the 
filing of the tax certificate and accompanying 
affidavits. They concern the tax purchaser. The 
owner, having been cut off, is not concerned 
with them, he being a stranger to the title after 
his rights are barred.

VIII.

The effect of the law as interpreted by the cases 
is completely to bar redemption after failure to 
redeem within time.

I have in the foregoing considered all the 
various grounds appearing in the conclusions of 
the Vice-Chancellor, or raised by complainant- 
appellee at the hearing, or that can be gleaned 
from the case, as a possible basis for awarding 
redemption, and have sought to show that they 
all fall short of that objective.

I will seek in this portion of the brief to 
advert to the law and cases that stress the 
finality of barring an owner from redemption 
when the time limit has passed.

The method governing redemption that con-
trolled in the present instances is the Tax Sale 
Act of 1903, as amended by Laws of 1907, 1908 
and 1909, appearing in Compiled Statutes,’ page 
5136, section 57, as follows:

uwiier, mortgagee, occupant or W v 
person having an interest in the land so] 
tor taxes, may redeem the same at any tin 
within two years from the date of sale c 
at any time thereafter until the right i 
redeem has been cut off in the manner her«



31

inafter set forth, by paying to the collector 
or other collecting officer of delinquent taxes 
on lands of the municipality where the land 
is situate, the amount of purchase money 
shown on the certificate with twelve per cent, 
interest thereon, together with  ̂such other 
fees and expenses as may be incurred by 
the purchaser, etc.”

Section 59 of the Act provided, among other 
things,

“ I f  there shall be no redemption within 
the said term of two years after the sale, 
or thereafter within the time limited by 
said notice, or in case no notice is given, 
if  there shall be no redemption within twenty 
years after the purchaser has entered into 
open possession since continued under the 
sale, then the right of redemption shall be 
barred. ’ ’

It has already been shown that the Elizabeth 
Heights Realty Company was served on October 
22, 1919. Its last date to redeem, therefore, was 
December 22, 1919. By force of the statute such 
redemption would have had to be made to the 
Collecting Officer of the municipality, and the 
admitted testimony was that no such effort was 
made until March of 1926, six years and three 
months too late.

In Welles v. Schaffer, 98 N. J. Equity 31, it 
is stated that the only issue the Court can enter-
tain is whether the right to redeem is still open 
to complainant.

Nugent v. Lindsley, 100 N. J. Equity 87.
Nugent v. Meeker, 4 N. J. Misc. 1041.
Nugent v. Spinning, 4 N. J. Misc. 1043.

The fact that there was a due sale, that a cer-
tificate was issued, that notice to redeem was 
served upon Elizabeth Heights Realty Company, 
that there was no redemption within the time
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limited by law, established conclusive title in 
the defendant-appellant.

In Fitzsimmons v. Bonavita, 77 N. J. Equity 
277, where the subject of tènder was at issue, 
it was pointed out th§,t a tender must be “ suffi-
cient.”  Timeliness is an inherent basic requisite 
in a tender.

Section 59 of the controlling Act, Laws of 1903 
Chapter 208, sets forth :

there shall be no redemption within 
the said term o f two years after the sale, 
or thereafter within the time limited by said 
notice * * * then the right of redemp-
tion shall be barred.”

C l i f t F r e n c h e ,  83 N. J. Equity 437, states: 
This statutory ex parte proceeding af-

fords no method whatever for extending the 
time originally fixed by the notice.”

Cadmus v. City of Bayonne, 61 N. J. L. 494 
says:

-h“ ere Is n°t  the vestige o f authority ir 
this Court to extend the time for  redemp
statute0, ^  th*e„ terms Prescribed by the

The general rule is set forth in Blackwell on 
Tax Titles, 4th Edition, page 330, in this way:

“ The right of a purchaser to a deed in
fh l +ianCe r°f  t5 6 Sal-e and certifieates when 
o Z  off/ edTemPti° n expires is a vested 
one, and the Legislature cannot, without
and10thp0n ° V he contract between the State 
and the purchaser, repeal the authority of
the officer to execute and deliver a deed to 
him. Nor can the Legislature extend the 
time o f redemption, after the rights o f the 
purchaser have attached. Those8 rights at 
aeh when his bid is accepted and he pays' 

f te  purchase money, and the statute Uien 
in force constitutes the law o f his contract-
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by it alone are the rights and duties to be 
determined; nor can the Legislature renew 
the remedy once barred by the statute of lim-
itations. The certificate vests such an inter-
est in a purchaser that when the time fixed 
for the redemption has expired, and the 
officer improperly refuses to clothe the pur-
chaser with the legal title a mandamus will 
be awarded at the instance of the pur-
chaser, to compel the execution of a deed.”

Equity has no jurisdiction to afford relief 
beyond the limits of the law.

Langley v. Jones, 43 N. J. E. 404.
Nugent v. Hayes, 94 N. J. Equity 305.

I find only one instance where the time to 
redeem is extended by the statute, Laws of 1913, 
page 821, which gives additional time to redeem 
where there is a dispute between the purchaser 
and the owner “ concerning the amount of costs 
and charges to which the purchaser is entitled 
by law.”  That is not pertinent here.

Besides, in such an instance, the appeal must 
come “ either before or within one year after 
the time of redemption has expired.”

There is, o f course, the general effect of the 
statute that when a tax certificate is being fore-
closed, right of redemption extends up to the 
time of the entry of the decree, but this is not 
a foreclosure case, and that provision has no 
application here.

This is a bill on the part of the owner to re-
deem. To sustain such a bill he must show 
that he has a right to redeem. I f  it appears 
that he has been properly cut off, his right to 
redeem is gone, and equity cannot revive it.



34

The language of the cases stress the thought 
that redemption not having been made within 
time, the rights of the owner are cut off.

In McKenna v. Harrington, 96 N. J. Equity 
700, redemption is denied in the following lan-
guage:

“ Because of her failure to redeem within 
the time limited by the statute, her equity 
of redemption in the premises in question 
was effectually cut off, and she is not entitled 
to the relief prayed for in her bill of com-
plaint.”

Just as a right to redeem resides in the owner 
at the time of a tax sale, so equally a right to 
perfect a title inures in the purchaser at the 
time of sale. Neither can be abridged. Neither 
can be deprived of the specific rights given under 
the statute.

This is pointed out in Rodgers v. Cressman, 
98 N. J. Equity 209, in which the Court stated:

• (defendant’s) right to redeem vested
m her at the same time the right to perfect 
the< title vested in the purchaser (the com-
plainant), which was on the day of the 
sale.”

I f  our Tax Sale Act means anything at all, 
if  it is to have any vitality or substance, and if 
it is to afford any real significance to a tax pur-
chaser, its chief import is that when a tax pur-
chaser has once cut off the owner, the right 
to redeem is forever gone.

I f  such right o f the purchaser is diminished 
beyond the statute, or if the right of redemp-
tion is extended beyond the clear confines of 
the statute, then such right of the purchaser is 
taken without warrant, and he is deprived of the 
rights and title which the Tax Sale Act, by its 
plain language, gives him.
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IX.

A tax purchaser is entitled to the rights given 
him under a Tax Sale Act.

The trial court in its conclusions cited Harring-
ton v. Horster, 89 N. J. Equity 270, and the 
expression that is sometimes quoted to the effect 
that a court o f equity will seize upon the slight-
est flaw of substance in tax sales to restore prop-
erty to the owner. Page 26, lines 37, etc. The 
Harrington-Horster case was one to foreclose 
and not a redemption case, as in the present 
instance.

Undoubtedly, where there is a flaw of sub-
stance, the proceedings of a tax purchaser are 
vulnerable. This cannot mean that an invariable 
mantle of protective sympathy is to be extended 
over all owners, but is no more than a declara-
tion that the law is to be followed. It could not 
be taken to mean that when a tax purchaser, 
as in this case, has complied with the law, a 
court of equity, out o f generous feelings, can 
divest him from a title which he has perfected. 
It can mean no more than when the law has not 
been followed, the tax purchaser gains nothing, 
but when the law has been followed, he is entitled 
to whatever the statute gives him.

Consideration o f laws involves their just in-
terpretation as affecting all parties concerned. 
I f  a tax sale act is devitalized, there is no pur-
pose in having any, and the means o f collecting 
taxes is vitiated.

Municipalities and governments live only by 
taxes. All the machinery of Courts, the police 
power, protection from destroying elements, and 
the vast utilities and benefits which arise from 
communal living rest on taxation. It is the only
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means through which the united agency of the 
people can carry out their constructive work, 
and in essence, represents the contribution of 
members of the community towards the perpetu-
ation of their communal life. I f  taxes are to be 
collected, then the means of collection need to 
be enforceable.

The sale o f land for non-payment of taxes is 
the means indicated by the statute for collection 
of these taxes in the cases of those who omit 
or do not meet their share of the community’s 
burden. The purchaser at a tax sale thereby 
contributes to the maintenance of civic living.

The Courts have increasingly shown their 
regard for this essential factor by statutes on 
the subject, and making it possible for a sale 
to a tax purchaser to mean something of sub-
stance to him, and not have it barren of real 
effect and so cloaked with insurmountable diffi-
culties that such sales become empty in the 
hands of a tax purchaser.

An instance is the Act which makes the sale 
unquestionable in Chancery, unless directly at-
tacked, Laws 1925, page 480; also note the dif-
ference between the 1903 Act, Section 56, which 
makes records presumptive proof, and the com-
parative Section 48 in the 1918 Act which makes 
them conclusive proof after two years. Note 
also the sweeping guarantee given to the pur-
chaser by the supplementing Act o f 1922, Chap-
ter 115, page 207, which makes the title of 
any person claiming under any tax sales free 
trom all municipal liens except those recited in 
the certificate.

*n®!an?e also is McKenna v. Harrington, 
96 N. J. Equity 700, which reiterates the previous
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doctrine of Wilson v. Trenton, 53 N. J. L. 645, 
and points out that service need not be technical, 
hut that the statute is met when actual service 
is made.

This is shown also in Fort Lee & Manhattan 
Realty Cory. v. Harrington Co., 102 N. J. L. 541, 
in which counsel for the present complainant- 
appellee appeared, and in which it was said:

“ This act shall be deemed and taken to 
be a remedial act, and to operate both pro-
spectively and retrospectively, and be lib-
erally construed to effect the remedial ob-
jects thereof.”

The same thought is expressed in K eys  v. 
State, 117 Atlantic Reporter 166, a Maine case, 
which mentions that since the State has adopted 
a policy of enforcing payment of taxes by the 
sale of property upon which taxes are delinquent:

“  * * * the purchaser at a tax sale,
should not, in any proceeding to test or 
touching the validity of such sale, be re-
garded with suspicion, or put at a disad-
vantage merely because he is such pur-
chaser. ’ ’

X.
SUMMARY.

The defendant-appellant respectfully urges 
that assuming all the facts to be as the learned 
Vice-Chancellor found them, there is, neverthe-
less, no basis laid for right of redemption within 
the statute by the complainant-appellee, and that, 
therefore, no redemption should have been 
awarded.

It is respectfully urged that the trial court 
is limited to the consideration of only those facts 
which are set forth in the testimony, and that
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no decree can be rested except as warranted by 
such testimony.

The clear proofs show a sale o f the three 
parcels in question to the defendant-appellant, 
service of notice upon the owner to redeem, 
failure on its part to redeem within time, and 
a consequent devolution of title to defendant- 
appellant. The points raised by complainant- 
appellee indicate nothing within the law by which 
tile title o f the defendant-appellant to the prem-
ises is defeated.

It is respectfully urged that the decree award-
ing right o f redemption to complainant-appellee 
be set aside.

Respectfully submitted,

CHARLES WAGNER, 
Solicitor for and o f Counsel 

with Defendant-Appellant.






