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BRIEF FOR APPELLANT.

This is an appeal from a judgment of the Supreme 
Court affirming certain proceedings brought before 
that court upon certiora ri to the Court of Common 
Pleas of Essex County. The case arose under the 
Workmen’s Compensation Act, and the judgment 
of the Common Pleas, which has been affirmed by 
the Supreme Court, awarded compensation under 
that law to the appellee who is the administratrix 
of the Estate of Charles Klotz, her husband. The 
Common Pleas judge awarded compensation to the 
appellee for the death of her husband, computing 
it upon the basis of the surviving wife and four 
children. Of the four children for whom allowance 
was made, two only were children of Klotz, the 
other two were his step-children. The facts will 
sufficiently appear from our discussion under the 
next head of this brief. The matters in respect of
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which it is claimed the Court of Common Pleas and 
the Supreme Court erred, are as follows:

F ir st  : In concluding that the husband of the ap-
pellee was injured by an accident arising out of and 
in the course of his employment.

Se c o n d : In denying the claim of subrogation as-
serted by the respondent, and

Th ir d  : In the allowance of compensation on ac-
count of the step-children.

I.

T h e in ju r y  to  M r . K lo tz  did not occur 
th ro u g h  an  accid e n t a risin g  out of and 
in  th e  cou rse o f  h is em p loym en t.

There is no doubt that Mr. Klotz was killed by 
an accident. It is equally clear that it was not 
an accident arising out of and in the course of his 
employment, and therefore not such an accident 
as to come within the operation of the statute. At 
the very least the burden which rested upon the 
petitioner to prove that the accident did arise out 
of and in the course of his employment was not 
met. Klotz was an employee of the Newark Pav-
ing Company. The accident happened on the morn-
ing of Sunday, December 8th, 1912. Klotz was 
one of a gang of men employed by the respondent 
to wheel stone and cement to a concrete mixer at 
work on Elizabeth Avenue on the repavement of 
that street. He went at his work at seven o’clock 
in the morning, but when he arrived there, it was 
found that owing to the pipes of the concrete mixer 
having been frozen, no work could be done until 
this had been repaired. The men therefore could 
do nothing whatever, and about 7 :40, and at least



an hour before the mixer was fixed so as to per-
mit the resumption of work, Mr. Klotz was struck 
by a car of the Public Service Corporation and 
killed. Under the facts, it does not appear that 
Klotz was injured by an accident arising out of 
and in the course of his employment, the burden, 
which is on the petitioner, to show this has, there-
fore, not been met. Whatever proof there is in-
dicates rather the contrary. Three witnesses were 
produced who were on the job at the time of the 
accident, and saw it, namely: Johnson Lee, John 
Reynolds and John Egan. From their testimony 
it appears clearly that the pipes of the mixer were 
frozen (pp. 31, 32, 46, 52), and that while the mixer 
was being fixed, the men had nothing to do, as 
Mr. Egan expressed it “they stood up”. “They 
had nothing to do” (p. 53, line 15). It was not 
possible to begin work until after the mixer had 
been repaired and this was not done until 8 :40 
or 9:50 a . m . This was after Mr. Klotz had been 
injured (pp. 32, 46, 54). It is quite clear that 
none of the gang carted cement and stone prior 
to the accident. Messrs. Lee, Reynolds and Egan 
agreed in this (pp. 35, 47, 50, 54). Miss Hug and 
Mrs. Hug, neither of whom saw the accident, but 
whose attention was called to the occurrence there-
after, said that they saw men wheeling stone and 
cement, but I think this was not the fact, certainly 
not before the accident. The men who were en-
gaged on the work were more likely to have the 
exact information on this subject than these ladies, 
w o may well have been confused as to time, in- 
asmuch as it is undisputed that during the balance 

e day there was work done of this character. 
g 8 ° occurrence of the accident itself, Mr. Lee 
ays that Klotz was leaning over his wheelbarrow 

L 1 was doing something to it (p. 33). Mr. 
b*e ready did not know what Klotz was doing* 

e notlced him leaning over his wheelbarrow.
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Mr. Egan, who saw the accident, says that Klotz 
was leaning over his wheelbarrow (p. 54). He 
had been fooling and laughing with another party 
a moment before (p.‘54) and was talking and fool-
ing. He appeared to be leaning over the wheelbar-
row and resting himself upon it (p. 56). There 
was nothing in the wheelbarrow (p. 58). On these 
facts it is respectfully submitted that it cannot 
be said that the accident arose out of and in the 
course of his employment.

We respectfully submit that the finding of the 
learned Common Pleas Judge to the contrary can-
not be sustained upon the evidence taken. He was 
in error not only in his main conclusion of fact, 
but also in his finding of certain of the facts which 
led to his main conclusion. Thus he says in his 
opinion (p. 62) :

“Klotz, however, wheeled some stone 
across the tracks before the accident. After 
taking a few loads across the tracks, he was 
near the tracks repairing or working on his 
empty wheelbarrow and was struck by one 
of the cars of the Public Service Railway Co., 
&c.”

There is not the slightest basis in the record for 
this finding. On the contrary, as pointed out 
above, the uncontradicted evidence is that neither 
Klotz or any other of the men carted any material, 
nor did any work prior to the accident.

In B r y a n t  v. F isse ll , 86 Atl., 458, Justice Tren- 
chard said:

“We conclude therefore that an accident 
arises ‘in the course of the employment’ if it 
occurs while the employee is doing what a 
man so employed may reasonably do within 
a tim e  dhari/ng mh/ich he is  em ployed  and at a 
place where he may reasonably be during 
that time.”
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And the Court quoted with approval the follow-
ing language of Buckley, L . J ., in F itzg era ld  V. 
Clark, 1908, 2 Kings Bench, 796, as follows:

“The words ‘out o f point, I think, to the 
origin and cause of the accident; the words 
‘in the course’ to the time, place and circum-
stances under which the accident takes place. 
The former words are descriptive of the 
character or quality of the accident. The 
latter words relate to the circumstances 
under which an accident of that character 
or quality takes place.”

The language of Cozens Hardy, M . R ., in Crashe  
v. Wigan, L. B. (1909), 2 Kings Bench, 635, is very 
applicable. He said:

“I think it would be dangerous to depart 
from that which, so far as I am aware, has 
been the invariable rule of the Court of Ap-
peal since these Acts came into operation, 
namely, to hold that it is not enough for the 
applicant to say ‘The accident would not 
have happened if I had not been engaged in 
that employment or if I had not been in that 
particular place.’ He must go further and 
must say ‘The accident arose because of 
something I was doing in the course of my 
employment or because I was exposed by the 
nature of my employment to some peculiar 
danger.’ Unless something of that kind is 
established the applicant must fail, because 
the accident is not one arising out of and in 
the course of the employment.”

And it is, of course, entirely well settled that 
e burden of showing that the accident arose out 

°  and in the course of the employment is upon the 
employee or those representing him.

See B en d er  V- O w n ers o f  s te a m b o a t
Z e n t, L. R., 1909, 2 Kings Bench, 

a 41,
and also

B ry a n t v. F isse ll ,  su pra ,
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where it was said:
“The burden of furnishing evidence from 

which the inference can be legitimately 
drawn that the death of an employee was 
caused by ‘an accident arising out of and in 
the course of his employment’ rests upon the 
claimant.”

The Supreme Court in its discussion of this phase 
of the case adopts the statement of the facts made 
by the Prosecutor before it, but adds in addition 
(p. 74) :

“To this must be added the important fact 
that at the time he was struck, Klotz was fix-
ing up his wheelbarrow.”

As already shown, this was not a fact and the 
finding of the Common Pleas Judge that it was a 
fact, is not justified by the evidence. We, there-
fore, submit that the evidence does not support the 
conclusion that Klotz was injured by an accident 
arising out of and in the course of his employ-
ment.

II .

A ssu m in g , h ow ever, th a t a cause of 
a c tio n  u n d e r  th e  act did exist, it has 
been  lo st th ro u g h  th e claim ant’s ac-
t io n  in  d e liv e r in g  a release under seal 
to  th e  P u b lic  S erv ice  Corporation, the 
to r t  fe a so r .

It is admitted (p. 10) that a few days after the 
accident the Public Service Corporation paid Mrs. 
Klotz, the administratrix, the sum of $800.00 in 
settlement of its liability for this accident and Mrs. 
Klotz delivered a release under seal to that Com-
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pany. We submit that in view of these undisputed 
circumstances, there is no longer any right of ac-
tion against the respondent. This follows because 
of two reasons; first, because by the delivery of a 
release under seal the cause of action has been 
extinguished, and second, because the respondent 
having been entitled to be subrogated to the rights 
of the claimant against the Public Service Corpora-
tion has been prejudiced by the release of that com-
pany without its consent and hence has been dis-
charged thereby.

The cause o f a c tio n  a r is in g  o u t o f  th is  
accident was ex tin g u ish e d  by th e  de-
livery of a re lease  u n d e r  sea l.

This point was also discussed by the Common 
Pleas Court in the case of P e r lsb u rg  v. M u lle r , 35 
N. J. L. J., 202. The Court while admitting the 
general applicability of the rule that a cause of 
action is released as to all parties liable thereon by 
the delivery of a release under seal to any one of 
them, distinguished cases like that at bar upon the 
ground that the cause of action as against the em-
ployer is ex contractu , while the cause of action 
against the fort feasor is ex  d e lic to , and it is said 
that the rule contended for does not apply. Thus 
it was said,

“The release of a claim ex  con tra ctu  does 
not, however, release an allied claim in tort.”

34 Cyc., 1092, and the cases cited in note 29 are 
cited as authorities for this proposition. An ex-
amination of those cases show that they are clearly 
distinguishable. They hold that where a person 
nas two distinct claims against another, one in 
hmt and the other on contract, that a release of one 
of these claims, for instance, the contract claim,



though couched in general language, does not re-
lease the other claim. That, of course, is true, and 
relates to where there are two distinct causes of 
action. In the case at bar, however, there is but one 
cause of action, broadly speaking, and the fact that 
it may have two aspects and be from the point of 
view of the employer an action ex  contractu, and 
from the point of view of the tort feasor an action 
ex  d elicto , does not in any way, we submit, detract 
from the singleness of the cause of action. There 
are not two distinct allied claims, but one claim 
which may be viewed in two aspects, and when the 
claim is extinguished as to one, it must be ex-
tinguished as to the other. We submit that this 
rule is fully applicable to the case at bar. Thus 
examining the cases cited in Cyc. this distinction 
will be found manifest.

Thus in H a n so n  vs. F o w le , 1 Sawyer, 539, a sea-
man who had a cause of action against the Mas-
ter Mate of the brig for damages for an alleged 
beating was held not to have released his claim 
by a general receipt given to the owner of the brig, 
her officers, &c., where he also had a claim for 
wages.

To the same effect in D a v is  v. D iam ond Carriage, 
C o., 79 Pac. (Cal.), 596, the receipt of a ser-

vant in full of all demands was not held to have 
released a claim for personal injuries where the ser-
vant also had a contract demand for wages.

And in B ig b e e  vs. C oom b s, 64 Mo., 529, an action 
for damages for the wrongful killing of a horse 
was held not to be released by a receipt where there 
had also been a contract demand for the hire of 
the horse killed.
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The responden t, h a v in g  b een  e n tit le d  
to subrogation a g a in st th e  P u b lic  S er-
vice C orporation , has b een  d isch arged  
by reason o f th e  re lea se  o f  th e  P u b lic  
Service C orp oration  w ith o u t its  con sen t.

This is a point which must control this case, 
assuming that there ever was any liability what-
ever. This question was not raised in the case of 
Perlsburg v. M u ller , supra. There is no doubt 
whatever that the cause of action of the employee 
against the employer is a cause of action upon 
contract. It is not in tort and bears no relation 
whatever to any tortious action upon the part of 
the employer. It arises by virtue of the provi-
sions of the contract of employment and may arise 
without any fault whatever upon the part of the 
employer and is altogether in the nature of an 
agreement to indemnify the employee against acci-
dents which may happen in the employment. It 
is in all essential characteristics a contract of in-
surance. The contract therefore being one for in-
demnity and the right of the employee to have 
this indemnity paid by the employer being a right 
upon contract, it follows upon well-established rules 
that the right of subrogation exists; in other words, 
that if the employee is furnished and paid this in-
demnity and some third person was the actual 
wrongdoer and also responsible to the injured 
for the same accident, that the employer 
is entitled to be subrogated to the right 
0 the injured person against the wrong-
doer. This follows on general rules of law without 
aoy regard to the specific provisions of the con-
tract of indemnity and is to be inferred wholly 
regardless of the language of the compensation act.

e act does, of course, provide that the provisions
ereof shall furnish the full measure of the em-
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ployee’s right to compensation. That the right un-
der the act is a right e x  con tra ctu  is settled.

See D e e n y  v; T h e W rig h t & Cobb 
L ig h tera g e  C o ., 36 N. J. L. J., 121.

This is conceded by the Supreme Court.
The situation is altogether analogous to the situ-

ation which obtains in the relation of insurer and 
insured. The law is very well settled that where 
a third person is responsible for the injury, an in-
surance company which has, under a policy, made 
compensation therefor, is subrogated to rights of 
the injured against the wrongdoer and that if the 
injured releases the wrongdoer without the con-
sent of the insurance company, the insurance com-
pany is thereby altogether discharged.

See W elte r  v. M o r r is  & E s s e x  R . R , Co., 7 Vr., 213. 
In that case Chief Justice Beasley said:

“This right of the insurance company is 
plainly undisputable. So after it has paid 
the insurance its right to sue in the name 
of the party injured for the damages sus-
tained by him in case he refuses to prosecute 
is equally well settled. * * * The claims 
of the underwriter are completely of an equi-
table nature, being the right to be subrogated 
in certain conditions of the case to the party 
immediately wronged.”

A very well considered case is Peckham  V. Ger-
m an  F ir e  In su ra n ce  C o ., 46 Atl. (Md.), 1066. There 
was a fire due to the tort of a third person. The 
property owner settled with that person and re-
leased him. It was held that by his action in 
this respect he could have no recovery upon his 
policy of insurance, because in settling with the 
tort feasor he had destroyed the insurance com-
pany’s right of subrogation. The Court quoted
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with approval the following language from May 
on Insurance, p. 1067:

“The insurer is treated as a surety who 
is entitled to all the remedies and securities 
of the assured, and to stand in his place, 
and use his name in an action to recover 
the money which he has paid. This right is 
based upon the equitable doctrine that where 
one has been obliged to pay money to another 
by the nonfeasance or misfeasance of a third, 
who, being at fault, ought to bear the loss, 
the party so paying, as by his direct obli-
gation towards the party suffering the loss 
he may be Compelled to do, shall be allowed 
indirectly, and through the right which the 
injured party had, to compel the wrongdoer 
to bear the burden which was imposed by 
his fault, although between him and the 
wrongdoer there is no direct relation upon 
which to found a cause of action. * * *
The liability of the wrongdoer is, in legal 
effect, first and principal, and that of the 
insurer secondary, not in order of time, but 
in order of ultimate liability.”

Many authorities are cited, and we ask the Court’s 
careful consideration of this case.

In Plicenix In sura n ce C o m p a n y  v. E r ie  T ra n s-
portation Co.} 117 U. S., 312, Justice Gray, speak-
ing for the Supreme Court, said:

“When goods insured are totally lost, ac-
tually or constructively, by perils insured 
against, the insurer, upon payment of the 
loss, doubtless becomes subrogated to all the 
assured’s rights of action against third per-
sons who have caused or are responsible for 
the loss. No express stipulation in the 
policy of insurance, or abandonment by the 
assured, is necessary to perfect the title of 
the insurer. From the very nature of the 
contract of insurance as a contract of in-
demnity, the insurer, when he has paid to 
the assured the amount of the indemnity 
agreed on between them, is entitled, by the 
salvage, to the benefit of anything that may
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be received, either from the remnants of the 
goods, or from damages paid by third per-
sons for the same loss.”

In H a rd in g  v. T ow n sen d , 5 Am. Rep. (Vt.), 304, 
the Court in refusing to permit a tort feasor to 
claim the benefit of a payment which had been 
made to the injured party by an accident insurance 
company on account of the injury in question, said:

“But it is not uncommon that the insurer 
who has paid a loss is put in place of the 
injured and subrogated to his rights in re-
spect to his remedies against the others for 
the injury.”

See also
¿E tn a  Co. v. T yler , 16 Wend., 385.
H a rw ich  Co. In s . Co. v. Standard Oil 

C o ., 59 Fed., 984.
H a ll S  L o n g  v. The Railroad Com-

p a n ies, 13 Wall., 367.
M erca n tile , S c ., In s. Co. v. Calebs, 20 

N . Y .,  173 .

Support for the view we advance may be found 
in the principles upon which many other cases have 
been decided.

Thus in T exa s, S c ., R y . Co. v. Eastin & Knox, 
102 S. W . (Tex.), 105, it was held there where an 
initial carrier shipped cattle over certain connect-
ing lines contrary to the express directions of plain-
tiffs, thereby becoming an insurer of the cattle, 
it was entitled to recover against the connecting 
carrier for negligence of the latter for which it was 
adjudged liable and to be subrogated to the rights 

of the plaintiff.
In H a r t  v. W e s te r n  R a ilroad  Corporation, 13 

Mete., 99, it was held by the Supreme Court of 
Massachusetts, speaking by Chief Justice Shaw, 
that where an owner of a house was entitled to re 
cover from a railroad company the damages caus
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by a fire, under the provisions of a statute, an in-
surance company which had insured the owner was 
entitled, upon paying the insurance, to be sub-
rogated to the rights of the owner against the rail-
road company, and that this was a right which the 
owner could not legally release.

It was said (p. 105) :
“The liability of the railroad company is, 

in legal effect, first and principal, and that 
of the insurer secondary; not in order of 
time, but in order of ultimate liability. The 
assured may first apply to whichever of these 
parties he pleases; to the railroad company, 
by his right at law, or to the insurance com-
pany, in virtue of his contract. But if he 
first applies to the railroad company, who 
pay him, he thereby diminishes his loss, by 
the application of a sum arising out of the 
subject of the insurance, to wit, the building 
insured, and his claim is for the balance. 
And it follows, as a necessary consequence, 
that if he first applies to the insurer, and 
receives his whole loss, he holds the claim 
against the railroad company in trust for the 
insurers. Where such an equity exists, the 
party holding the legal right is conscien-
tiously bound to make an assignment, in 
equity, to the person entitled to the benefit; 
and if he fails to do so, the cestu i que tru st  
may sue in the name of the trustee, and his 
equitable interest will be protected.”

Quite analogous also is the well settled prin- 
C1P e that an employer such as a common carrier 
 ̂o is forced to pay damages for the negligence of 
 ̂servant, is subrogated to the right of the party 

injured against the servant.
See

S m ith  v. F o ra n , 43 Conn., 244.
Caffner v. J oh n son , 81 Pac. (Wash.), 

852.
27 A m . & E n g . E n c . o f  L a w  (2nd ed.) 

270.
C osta  v. J o a ch im , 28 So. (La.). 993.
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The Common Pleas Court was, we submit, in 
error in his discussion of the doctrine of subroga-
tion. Thus he says (p. 65) that

“The right of subrogation never follows an 
actual primary liability, and there can be 
no right of subrogation in one whose duty it 
is to pay.”

It is very clear that in every one of the cases 
cited above, and always so in the case of an in-
surer, there is actual primary liability and duty to 
pay upon the part of the person entitled to subroga-. 
tion. The doctrine of subrogation is not one to be 
narrowly applied. As it was said by the Circuit 
Court of Appeals for the First Circuit in the case 
of M era h a n ts, &€., Go. v. R obin son , &o., Co., 191 
Fed., 769:

“ It follows, therefore, that applying the 
doctrine of subrogation, no attention should 
be paid to technicalities which are not of an 
insuperable character, but the broad equity 
should always be sought out as far as pos-
sible.”

The right under the Compensation Act therefore 
being one for indemnity pure and simple, the rela-
tion of the employer being that of an insurer arising 
out of the contract of employment, it must be true 
that the right of subrogation existed in this case, 
that the respondent upon payment to the petitioner 
would have been entitled to proceed against the 
Public Service Corporation, and inasmuch as the 
petitioner has released this right of action and e 
stroyed the right of subrogation, it must be clear 
that the right of action against respondent has dis 
appeared; and even had the release of the Public 
Service Corporation been with the consent of t e 
respondent (and it does not appear in the case tha 
it was so) the respondent would at least have been 
entitled to credit for the $800.00 which the pe 1
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tioner received, and if the right of action against 
respondent has not been discharged, the right at 
least to credit for the $800.00 received would seem 
to be indisputable. The fact that the recent amend-
ment of the statute (P. L., 1913, p. 312) in express 
terms now provides for this right of subrogation 
does not in any w ay militate against the argument 
that the subrogation was to be implied from the re-
lation as it existed under the act before it was 
amended. The amendment simply now makes ex-
press what before resulted by reason of the rules of 
law7. Statutes and amendments declaratory of the 
previously existing common law are, of course, not 
unusual.

In Perlsburg v. Muller, supra, the Court said that 
the English cases were not applicable inasmuch 
as there is an express provision for indemnity in 
the English Act, and the Court argued that inas-
much as the legislators in this State did not follow 
that language of the English Act, it must be taken 
to be an indication that they did not mean to give 
this right. That would not necessarily be so, how-
ever, inasmuch as the right under the New Jersey 
Act is ex contractu, whereas as pointed out in Deeny 
v. The Wright & Cobb Lighterage Co. the claim 
under the English Act is ex delicto, and the right of 
subrogation arises only by the rules of law where 
the liability to respond arises from a contractual 
relation. That the subrogation we contend for is
not repugnant to the policy of this state, that the 
compensation provided for in the statute is to be 
considered full indemnity, the amendment above re-
ferred to makes manifest.

The opinion of the Court below shows what dif- 
culty the Court had in arriving at a conclusion 

contrary to the contention of the appellant. The 
usis of the decision of the Supreme Court upon this

sat’11* ^ee  ̂ ^  *S substantially b̂at Compen-
sa ion Act was meant to insure compensation to
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workmen not generally, but by way of weekly pay-
ments in lieu of wages, that commutation of these 
payments to a lump sum was against the design of 
the act, and inasmuch as the claim of subrogation 
might result in the employee receiving lump pay-
ments, it was not to be considered within the de-
sign of the act that subrogation should be allowed. 
Thus the Court said (p. 75) :

“ If the statutory compensations were sub-
ject to deductions by reason of payments 
made by a third person—the tort feasor—to 
the person injured or to his dependents, in 
satisfaction of the liability for the tort, this 
object of the statute wrould be thwarted and 
in effect the commutation to a lump sum 
would take place without any order of the 
court and at the will of the injured party or 
his representatives. If on the other hand the 
employer were allowed to recover of the tort 
feasor by action in the name of the employee 
or his representative, he Avould be able to re-
cover in advance of payments by him and at 
a time when the extent of his own liability 
could not be ascertained.”

The difficulty with this reasoning of the Supreme 
Court is that it is as much true undér the act, sinee 
the amendment of 1913, as it was before that amend-
ment, that the act was meant to insure compensation 
in lieu of wages. Indeed, as the Supreme Court 
pointed out, this feature of the act is especially 
emphasized by the amendment of 1913, which 
specifically provides that commutation is a de-
parture from the normal method of payment and is 
only to be allowed under unusual circumstances. 
Nevertheless, under this very amendment the right 
of subrogation which we contend arises under the 
rules of law is expressly recognized. S u rely  in t e 
amendment there was no deparature from the gen 
eral scheme of the Compensation Act. Nor woul 
it be so that the employer would be permitted to re-
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cover of the tort feasor in advance of payments by 
him, and that a  time when the extent of his own lia-
bility could not be ascertained. The right of sub-
rogation at a ll  times is a right of an equitable 
nature which, while recognized and enforced by 
courts of law , is administered upon equitable prin-
ciples. To say  that Circumstances might arise 
which would require regulation in the exercise of 
the right of subrogation, does not by any means 
prove that the right should be denied absolutely 
and altogether. Thus again it is stated by the 
Supreme Court (p. 76) that no provision of the 
amendment o f 1913 (P. L., 312-313) is applicable 
to the situation presented in the case at bar. The 
Court, however, in its reference to that amendment, 
fails to note th at provision thereof which provides 
that in case the employee has received from the per-
son responsible for the injury any amount of 
money, that credit therefore is to be allowed to the 
employer upon the payments still to be made by 
him. The reasons which are given by the Supreme 
Court in denying the claim of the appellant are not 
convincing, and indeed the Supreme Court admits 
that the conclusion which it reaches makes it pos-
sible for the employee to secure under the act of 
1911, double compensation, which was probably 
contrary to the true intent of the legislature.

We submit that there is no reason why the true 
intent of the legislature should not prevail and the 
right of subrogation arising from the general rules 
°f law and from the situation of the parties should 
not be given full effect.
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III .

Compensation for step-children should 
not have been allowed.

It was error to allow compensation based upon 
the existence of step-children. The Court, in figur-
ing compensation, included two step-children of the 
deceased, this upon the conclusion of law that step-
children are included within the language of the 
act; and second, a conclusion of fact that the chil-
dren in question were actual dependents upon the 
deceased. The conclusion of fact is not justified 
by the evidence. The step-children in question are 
now of the age of fourteen and fifteen, respectively. 
There is no evidence whatever that the deceased 
ever made them a part of his family or ever as-
sumed any liability for their support, or ever did, 
in fact, support them. There is evidence that Mrs. 
Klotz, even during the lifetime of her husband, 
earned money herself. As a matter of law, it can-
not be said that the word children in a statute 
covers step-children. That it does not cover step-
children has frequently been decided. While the 
difference in the present case resulting from the in-
clusion of step-children is very slight, the point in-
volved may be important in some other case, and 
therefore, the importance of a proper precedent in 
this respect also is apparent.

Respectfully submitted,

A r t h u r  F. Egner , 
Counsel for Appellant.

June Term, 1914.

[8600Q]
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The petitioner maintains that by reason of the in-

juries resulting in death to the petitioner’s intestate, 
Charles Klotz, the right of action under the “Work-
men’s Compensation Act” has accrued to her as ad-
ministratrix, &c., and that such right could not be 
either lost entirely or lessened by any settlement with 
the tort feasor, to whom a general release under seal 
was given.

THE INJURY TO MR. KLOTZ OCCURRED AS 
A RESULT OF AN ACCIDENT ARISING OUT OF 
AND IN THE COURSE OF HIS EMPLOYMENT.

Klotz was an employe of the respondent, the New-
ark Paving Company. He had been working the whole 
day previous to the Sunday, December eighth, nine-
teen hundred and twelve, on which day his death was 
caused by being struck with a trolley car of the Pub-
lic Service Railway Company. Under instructions he 
reported for work on the Sunday in question, together 
with the other members of his gang, near the corner 
of Hawthorne avenue, on Elizabeth avenue, at seven 
A. M. His duties up to the day in question were to 
wheel stone and cement in a wheelbarrow to a concrete 
fixing machine which was situated on the east side of
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Elizabeth avenue. The stone and cement being on the 
opposite side of this street, and the trolley tracks being 
in between. On arriving at work it was found that 
the pipes of the machine were frozen so that they 
could not- be used immediately. The men, including 
Mr. Klotz, therefore were forced to do whatever other 
work was available. A short time later Mr. Klotz, 
while doing some work on his wheelbarrow near the 
tracks of the Public Service Railway Company, was 
struck by one of their cars and received injuries from 
which he died within a short time. It seems to be 
without question that the death of the petitioner’s in-
testate was caused at a time when he was performing 
certain work for the respondent at a time when he 
should have been performing such wrork and in a place 
where it was expected he might do the work during 
that time. In order to best sustain the above, we 
desire to call attention to certain excerpts from the 
testimony of Johnson Lee, John Reynolds, the fore-
man of the respondent company, Miss Florence Hug 
and Mrs. Louise Hug, and lastly the examination of 
the testimony of one John Egan, whose malicious atti-
tude toward the petitioner’s case is readily discern-
ible from his frequent contradictory statements. Mr. 
Klotz certainly wras performing some part of his duty 
at the time he was killed. “ He was there fixing wheel-
barrows and one thing or another.” “He was busy 
doing something to his wheelbarrows” (Johnson Lee, 
p. 31, 1. 1.) “ He went to lean over to fix something 
at his wheelbarrow right close by the engine.” (John-
son Lee, p. 32, 1. 28,) and thereafter follows several 
questions and answers along the line of the above, 
until the following questions and answers appear in 
his testimony:

Q (By Mr. Laddey. ) Just what was Mr. Klotz 
doing just before he was struck by the trolley car.

A  That is just what I say, I couldn’t exact y 
say what he was doing. He was over there doing



something in fixing his wheelbarrow and between 
the other things.

Q (By the Court.) What is the other things 
he was doing?

Fixing one thing and then the other.
Q You say he went from one thing to another. 

Now, what were those things that he went from 
and to? J .

A Some of them was greasing the wheelbar-
row.

Q You saw him greasing the wheelbarrow?
A Some of them was (p. 34). (Evidently 

meaning some of the things that Mr. Klotz was 
doing.)

It is evident that the men before the accident and 
after also, were carting stone and cement, even the 
foreman on the job, John Reynolds, a witness pro-
duced by the respondent, testifies in this evasive way 
to the following:

Q Now, meanwhile, while you were working 
fixing the concrete mixer, was the gang engaged 
in carting stones?

A Not to my knowledge. I didn’t see none of 
them carting any (p. 47, 1. 16).

The witness was not ready to swear that there was 
no material near the mixer while he was working on 
the same (p. 48, 1. 28).

In response to questions by the court what Klotz 
was doing there that morning the answer was: 
Well, Klotz was there the same as the rest of the 

gang, your honor, to go to work” (p. 40 of case).
Q You haven’t told me what they were doing?
A I had them working.

The witness further testified that he did not tell the 
mei11° do anything in particular, nor did he tell them 
anything not to do (p. 49, 1. 9).
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Further testimony of the above respondent’s wit-
ness follows:

Q (By the Court.) Who greases the wheel-
barrows and looks after them?

A The men that is running them as a rule (p. 
50, 1. 29).

Miss Hug and Mrs. Hug are probably the best wit-
nesses as to the actual events occurring from the time 
that they first noticed the condition of affairs until 
Klotz was finally taken away. What interest eould 
they have had in testifying either for or against the 
company? It is perfectly reasonable that both, being 
called to look at this unusual scene across the street 
from them, would be indelibly impressed with what 
they saw. In response to a question of the respon-
dent’s attorney, Miss Florence Hug explained why 
she remembered it so clearly.

Q However, you took notice that they were 
carting stones?

A Because I thought myself, there that man 
lay so unconscious and nearly dead, etc. (p. 41,
11. 23-28).

The women told what they actually saw and what 
they did not see they were quick to admit (p. 38,1.35).

Q (By Mr. Laddey.) Tell us what you saw 
that day?

A Well, I can say from the very start I dont 
want you to understand that I seen the accident 
because I didn’t.

Q (By the Court. ) Well, tell us what you saw, 
madam, and then we will understand.

A Why my attention was drawn to go to the 
front and see what had happened and when I g° 
there, there was a trolley standing in the way 
and I couldn’t see just what did happen unti 
trolley backed back and the ambulanec canman̂  
then I saw that there was a man lying there.



But I want to say that while the man was laying 
there the other workmen were carrying broken 
stone and other stuff in wheelbarrows from our 
side of the street to the other side where the mixer 
was. Now, I don’t want to say that the mixer was 
working because I couldn’t tell you that, hut I 
know that they were working with these wheel-
barrows (p. 38, 1. 35, to p. 39,1. 24).

This agrees entirely with what John Reynolds did 
not like to say, and that is that the men were working 
at the time of, and before the accident, carting mate-
rials in their wheelbarrows, and the petitioner’s intes-
tate was doing that same thing until he stopped to fix 
something on his wheelbarrow.

Mrs. Hug corroborates in every particular what 
Miss Hug says (see pp. 42 to 44).

We come now to the one witness in the whole case 
considering both the respondent’s and the petitioner’s, 
who attempts to show that Klotz was not killed in an 
accident arising out of and in the course of his em-
ployment.

Egan testified “that Klotz was laying on the wheel-
barrow” (p. 54, 1. 3) : “ That he didn’t know whether 
the barrow was right side up or upside down” (p. 54,
1. 12); “ that he was standing talking to another 
about five or ten feet of me” (p. 56, 1. 20) ; that “ he 
was resting himself on the wheelbarrow” (p. 56,1. 20) ; 
“that he had his two hands on the harrow”  (p. 57, 1. 
30); “that the barrow was upright” (p. 57, 1. 37) ; 
that the wheelbarrow was not struck at all when the 

car struck Klotz” (p. 58, 1. 18); “ that he didn’t know 
that the car striking Klotz moved the wheelbarrow 
around” (p. 58,1. 29 ); uthat he saw the harrow empty 
tfter it teas struck” p. 58, 1. 35) ; “that he did not look 
at the wheelbarrow after the accident” (p. 58, 1. 33) ;

he did look at the wheelbarrow after the acci-
dent” (p. 59, 1. 22); “that he saw Klotz laying down 
mi the wheelbarrow” (p. 60, 1. 14).
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With all these changes from negative to affirmative, 
we submit that he is not a creditable witness.

Egan in his testimony states positively that no one 
was working, while both Johnson Lee and John Rey-
nolds state that some of the men were working.

“A servant will be regarded as employed dur-
ing a reasonable time before actual employment 
commences.” Boyd’s Workingmen’s Compensa-
tion, p. 1065, sec. 486, 1. 8; Sharp vs. Johnson, 92 
L. T., 675.

The fact that the respondent of its own accord al-
lowed the decedent’s wages on the day of the accident 
from the time he reported for work to the time of his 
death, is a substantial refutation of its contention that 
his death was not due to an accident arising out of and 
in the course of his employment. (See State of case, 
p. 23, last line.)

On the above facts we most respectfully contend 
that the accident arose out of and in the course of 
Klotz’s employment. “We conclude, therefore, that 
an accident arises in the course of the employment if 
it occurs while the employe is doing what a man so 
employed may reasonably do within a time during 
which he is employed and at a place where he may 
reasonably be during that time.” Bryant vs. Fissell, 
86 Atl. Rep., 458.

It is certain that Klotz was doing something in the. 
scope of his employment when he was fixing or greas 
ing his wheelbarrow, and that when he was told o 
report at seven A . M. and was fixing his v heelbarro 

near the tracks at seven-forty, this action vas wi 
a time during which Klotz was employed, and since i 
was necessary to carry stone from the one side o 
street to the other side in order to put it va o 
mixer, Klotz at the time of his death was at a p a 
wThere he might reasonably be during that 

Klotz’s contract of service certainly mclu e 
use of the wheelbarrow. Bryant vs. Fissell,
Rep., 458.
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It is also stated that any risk which might have 
been contemplated by a reasonable person when en-
tering the employment as incidental to it, is a risk 
arising out of the employment.

What is an incidental risk to an employment de-
pends entirely upon the particular employment and 
the circumstances and conditions surrounding such 
employment. ,

See Challis vs. London & Southwestern Railroad 
Co. (1905), 2 K. B., 154: “An engine driver while 
driving a train under a bridge was injured by a stone 
dropped by a boy from the bridge. It was held that 
his injuries were caused by an accident arising out of 
and in the course of his employment.” The opinion 
stated that the dropping of stones upon a locomotive 
engineer from the bridge was something that boys 
very often did, and therefore was incidental to the 
nsk which the engineer took. It is obvious that it is 
incidental to the risk of a street paver who is working 
on a street where there are trolley cars running and 

iere in the course of his duties it is necessary to 
cross and recross the tracks, and where he has to wheel 
a wheelbarrow near to the tracks, that he may be
s ruck by one of these trolley cars and injured or 
killed.

See testimony of respondent’s witness, Keynolds :
Q When the people come in the morning do 

you have to give them (referring to wheelbar-
rows) out or do they grab them?

A No, sir; they go in and pick out their wheel- 
arrow. As a rule they work on the wheelbar-

rows, some of them have got them marked so that 
ey the wheelbarrow to-morrow that they 

ad to-day, and so on. See State of Case, p. 49, 1
30> to p. 50, i. 30. . ,

tio?!fSfUPf eme CoUrt wiU not review any determina- 
e r t A r ? .  " ia‘,e by tbe trial court, if there was any' 

a all adduced at the hearing to support the
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conclusions of the trial court. The Supreme Court 
will not weigh the evidence in such an action as the 
one under discussion any more than it would the find-
ing of fact by a District Court Judge sitting without 
a jury. See Long vs. Bergen Common Pleas, 86 Atl. 
Rep., 529; Bannister vs. Kriger, 85 Atl. Rep., 1027. 
See P. 20 of Employers’ Liability Act of 1911, re cer-
tiorari to Supreme Court.

A DELIVERY OF A RELEASE UNDER SEAL 
TO A THIRD PARTY UNDER CIRCUMSTANCES 
SUCH AS THE CASE AT BAR, DOES NOT RE 
LEASE WHOLLY OR IN PART WHAT IS DUE 
FROM THE EMPLOYER TO THE INJURED EM-
PLOYEE UNDER “ THE WORKMEN’S COMPEN-
SATION ACT OF 1911.”

The all-important question is whether the respond-
ent was entitled to subrogation against the Public 
Service Corporation, and whether, by the delivery of 
a release under seal destroying that right, released the 
respondent from the duty of making such payments, 
as is provided in the Compensation Act under circum-
stances as those at bar.

We must first consider under what circumstances 

this claim for compensation arose. If, for example, 
this accident had happened at some date prior to the 
passage and approval of the Compensation Act, the 
petitioner would have had no cause of action against 
the respondent. At common law, an employee of one 
company being injured through the tort of another 
company or its servants was forced to look to the tor 
feasor for damages. The damage^ were recoverable 

only through proof of negligence on the part of the 
tort feasor, and freedom from contributory negligenc® 
on the part of the claimant. The employer was not 

called on to answer in any suit as the one at oar. 
Compensation Act was then passed, providing a sys 
tern by which an injured employee might recover in an
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action on contract some part of his wages from his 
employer in case he were injured in an accident aris-
ing out of and in the course of his employment. The 
act provides that the provisions thereof shall furnish 
the full measure of the employee’s right to compensa-
tion. It means that under this act, if he received an 
injury mentioned in the schedule, a certain compensa-
tion was to be paid and that amount was a fixed one. 
The liability of the employer is one fixed by a legis-
lative act, which being clear and unequivocal and not 
invading any constitutional right of the employer, is 
not a subject for the court’s interpretation. The court’s 
findings on the law is merely a ministerial act, as he is 
told in the act how much to allow for each and every 
injury or death, or in the absence of the injury being 
mentioned in the schedule, to find the compensation 
which shall bear such relation to the amounts stated 
in the schedule as the disabilities bear to those pro-
duced by the injuries named in the schedule. If, by 
chance the particular accident is caused by a tort fea-
sor while the injured is within the scope of his em-
ployment, the act under which this suit is brought, 
and which at best provides only for partial compensa-
tion, nowhere provides specifically or by implication 
that an employee shall be deprived of liis right to 
compensation thereunder merely because the accident 
gives rise to a right of recovery against the third 
party. (Bryant vs. Fissell, 86 Atl. Rep., 458-461. 
Opinion by Trenchard, J.)

Even assuming for the purpose of argument that 
there might be a right of subrogation to the employer, 
such a right would primarily have to be based on the 
existence of a legal liability on the part of the third 
party. There is no evidence here whatever that such 
is the case. The payment made by the Public Service 
Corporation may have been made for the purpose of 
avoiding a threatened suit at law for substantial dam-
ages or also out of a sense of commiseration for the
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bereaved widow and children. We cannot guess at 
the moving causes for the payment made by the Pub-
lic Service Corporation. It was the duty devolving 
upon the respondent to have shown the existence of a 
legal liability of the third party for the death of 
Charles Klotz. The respondent as master, may still 
pursue his remedy against the third party who has de-
prived the respondent of his servant’s services.

See Dawbarn on Workingmen’s Compensation, p. 
175. Apart from the act (English act) employers 
have no right of indemnity at all against third parties. 
(Dawbarn, p. 199.)

The circumstances of this case cannot be considered 
analogous to one where an insurance company seemed 
to be entitled to the right of subrogation from the 
assured against a tort feasor.

“ It is understood, of course, that the English 
act differs from the New Jersey Compensation 
act in that, the injured under the former has a 
right of action ex delicto, while in the latter case 
his right of action is ex contractu.” Deeriy vs. 
Wright & Cobb Lighterage Co., 36 N. J. L. J., 
121.

The English act provides that an injured employee 
may have a right of action against the tort feasor and 
against his employer, but he may not' recover both 
damages and compensation. The framers of that act 
saw the legal responsibility of all parties and pro-
vided against a double recovery on the part of the in-
jured. See Dawbarn on Workingmen’s Compensation, 
p. 175., The framers of the New Jersey act failed to 
provide against a double recovery, but seeing that the 
act as it stood allowed both damages and compensa-
tion, passed an amendment to the same in April of 
nineteen hundred and thirteen, in which substantially 
the same enactment was made as the English act con-
tained relating to double recoveries. Until the nine-
teen hundred and thirteen amendment of our act was
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approved, the employee certainly was not deprived of 
his common law right of suing the tort feasor and he 
also had the additional right of compensation against 
his employer. The system under which the employee 
was working as long as we can remember, was faulty 
and our Legislature stepped in and, in passing our 
Compensation act made absolute unconditional pro-
visions for the employee in case he were injured and 
for his dependents in case he were killed.

This in no way is analogous to the ordinary con-
tract between an insurance company and an assured. 
It was a question of public policy on the part of our 
State. W e think the relationship of insurer and as-
sured is entirely different from that of employer and 
employee under the Compensation act of New Jersey, 
and that the right of subrogation does not exist in the 
latter case. If subrogation cannot exist in favor of 
the employer against the tort feasor, it m a tte rs  little 
whether the release of the injured employee given to 
the third party is with or without the consent of the 
employer. The trial court has exhaustively consid-
ered this question in its determination of facts and 
conclusions on p. 65,11. 9 to 40 of the state of the case.

That Klotz’s administratrix accepted such an in-
adequate amount*from the Public Service Corpora-
tion would tend to prove that she did not intend to 
relinquish her right under the Compensation act 
against the contractual obligor.

The above rule has been established in the case of 
Hanson vs. F ow le ,  1 Sawyer, 539, “ where a seaman 
who had a cause of action against the master mate 
of the brig for damages for an alleged beating, was 
held not to have released his claim by a general receipt 
given to the owner of the brig, her officers, &c., where 
he also had a claim for wages.”

It cannot be argued that the word “ wages” here, is 
not the same as “ compensation” as the purpose of a 
Conipebsation act is to continue an injured man’s
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wages during the period of his disability, in a lesser 
amount of course. ( See sec. 21 of the Amended Com-
pensation Act of New Jersey in regard to commuta-
tion. ) If this is agreed, then we have in this case an 
argument in favor of the petitioner’s contention, since 
the English case held that a release to the tort feasor 
did not release the injured’s claim for wages.

The same argument may be made in regard to the 
case of Davis vs. Diamond Carriage &c. Co., 79 Pac. 
(Cal.), 596. If subrogation exists in cases such as the 
one at bar, then the provision of the act regarding the 
commutation of compensation could in every such case
be easily circumvented by the injured or the depend-
ents, settling with the third party in order to obtain a 
lump sum payment.

There has been a very recent decision by the Su-
preme Court in the case of Inter-State Telephone & 
Telegraph Company vs. Public Service Electric Com-
pany, argued February Term, 1914, and decided June 
3, 1914, and which opinion is very applicable to the 
situation presented in this case. This case came be-
fore the court on a motion for determination before 
trial under Rule 70. The motion raised the question 
that the right of an employer to recover of a tort feasor 
moneys agreed to be paid to an employe. The case is 
one of first impression. We are referred to no author-
ity precisely in point and we have found none. The 
fact that the legislature of 1913 made special provis-
ion for such a case is evidence that in the contem 
plation of that body the right did not exist under the 
act of 1911, but it is not conclusive since the act o 
1913 might be said to limit a pre-existing right of re-
covery of the employer under the principles of ® 
common law, instead of giving him a new right, 
must deal with the question therefore upon princip e.

It is certain that the intent of the act was to secur 
compensation to workmen for the perils of their em 
ployment, the risk of which it had been pre îou
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thought they assumed as a part of the contract of em-
ployment, for which they were supposed rightly or 
wrongly to be compensated in their wages. In any 
event the right to the statutory compensation is a 
part of the compensation of the employee for services 
rendered, for which the employer receives a quid pro 
quo. If it were not so, the employer would cease to 
employ. The compensation is no more a loss to him 
than other wages paid for work done, and it is none 
the less compensation for labor done because the stat-
ute directs that its payment shall be distributed over 
a certain number of weeks in the future. It is one of 
the necessary expenses of the business against which 
the employer must protect himself by a higher price 
for his product or lower regular wages for his em-
ployees.

It is to be remembered also that this action is 
brought under the Compensation act, prior to the 
amendment of 1913.

We have as a result of the above-mentioned accident 
two distinct allied claims, and not one claim with a 
double aspect as the respondent maintains; an action 
in tort based upon negligence against the Public Ser-
vice Corporation and another against the respondent 
on contract, which contractural relationship exists by 
reason of an act of public policy of the State of New 
Jersey. Therefore, no right remains to the respon-
dent to make any deduction on account of the settle-
ment agreed upon by the Public Service Railway Co. 
and the administratrix of Charles Klotz. The respon-
dent if it cared to, had the alternative of not being 
placed in the position where a man could have a double 
recovery, by giving a notice to the man that he should 
work for them under sec. 1 of our act, but it did not 
choose to do so.

Our Supreme Court has given its approbation to
snch a thought. (Greagh vs. Nitram Co., 86 Atl. Rep., 
435.)



STEPCHILDREN MAY BE DEPENDENTS 
UNDER THE ACT OF 1911.

Where the stepfather receives the stepchild into his 
family and treats it as a member thereof, he stands in 
the place of the natural parent and the reciprocal 
rights, duties, and obligations of parent and child con-
tinue as long as such relation continues. 29 Cyc., 1667. 
Therefore in contemplation of law the decedent was 
in loco parentis.

Dissenger’s case, 39 N. J. E., 227. Haggerty vs. 
McCanna, 25 N. J. E., 48. Snover vs. Prall, 38 N. J. 
E., 207; Yoke vs. Erie R. R. Co., 36 N. J. L. J., 154.

No doubt the legislative intent was to include step-
children actually dependent.

It is most respectfully submitted therefore, that the 
judgment under review be affirmed in toto with costs 
to the petitioner.

Respectfully submitted,
JOHN Y. LADDEY, 

Attorney for Petitioner-Appellee.

K a l i s c h  &  K a l i s c h ,
Of Counsel.
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Notice o f A p p ea l.

Notice o f  A ppeal.
Filed March 19, 1914.

New Jersey Supreme Conn
Hat t ie  K l o t z , adm inistratrix, &c. 

of Ch a r l e s  K l o t z , deceased,
Respondent-Defendant,

vs.

Newar k Pa y in g  Co mp a n y ,
Prosecutor-Appellant.

On Certiorari} 
de.

10

Take notice that the prosecutor appeals to the 
Court of Errors and Appeals from the whole, of the 
order or judgment entered in this cause on the twen-
ty-fifth day of February, nineteen hundred and four-
teen, on the following grounds:

First. Because the New Jersey Supreme Court or-
dered that the proceedings brought up by the writ 
of certiwari, heretofore allowed herein, be affirmed.

Second. Because the New Jersey Supreme Court 
ordered that the said proceedings brought up by the 
said writ of certiorari be affirmed; whereas the said 
proceedings should have been set aside for one or 
more of the reasons assigned by the prosecutor above 
named, in support of its said writ of certiorari.

Third. Because the New Jersey Supreme Court 
ordered that the said proceedings brought up by the 
smd writ of certiorari be affirmed; whereas the said 
proceedings should be set aside for one or more of 

following reasons:

20

JO

40



N o tic e  o f  A p p ea l.
l i

10

20

30

40

a. Because the said prosecutor, Newark Paying 
Company, is not nor was in any wise liable to pay to 
the said Hattie Klotz, as administratrix of the goods 
and chattels of Charles Klotz, deceased, any compen-
sation under or by reason of an act entitled, “An act 
prescribing the liability of an employer to make com-
pensation for injuries received by an employe in the 
course of employment, establishing an elective sched-
ule of compensation and regulating procedure for 
the determination of liability and compensation 
thereunder,” approved April 4th, 1911, and the acts 
amendatory thereof and supplemental thereto, for the 
following reasons:

(1) Because the said act is unconstitutional.

(2) Becausé thè injury to the said Charles Klotz 
did not arise out of and in the course of his employ-
ment with the said Newark Paving Company.

(3) Because the right of action, if any, against 
the said Newark Paving Company, because of the in-
jury and death of said Charles Klotz was merged in 
and released by a release under seal delivered by said 
Hattie Klotz as administratrix, &c., to the Public 
Service Corporation of New Jersey, which was re-
sponsible for the injury and death of said Klotz, re-
leasing it from all liability therefor.

(4) Because said Hattie Klotz as administratrix, 
&c., by a release under seal released the Public Serv-
ice Corporation of New Jersey, the- tort feasor re-
sponsible for the injury and death of said Charles 
Klotz from all liability therefor.

(5) Because the said Hattie Klotz as administra- 
trix, &c., destroyed the right of subrogation which 
said Newark Paving Company had against the Public 
Service Corporation of New Jersey, the tort feasor 
responsible for the injury and death of said Charles 
Klotz.
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Mice of Appeal.

b. Because the said Common Pleas Judge errone-
ously and improperly found and determined the facts 
from the evidence taken in said proceeding.

c. Because the said Common Pleas Judge errone-
ously and improperly applied the law to the facts 
found and determined from the evidence taken in said 
proceeding.

d. Because the said Common Pleas Judge errone-
ously and improperly refused to allow credit upon 
the alleged liability of said Newark Paving Company 
for the sum of eight hundred dollars, paid to the said 
Hattie Klotz as administratrix, &c., by the Public 
Service Corporation of New Jersey, the tort feasor 
responsible for the injury and death of said Charles 
Klotz, deceased in discharge of its liability therefor.

e. Because the said Common Pleas Judge errone-
ously and improperly applied the law relating to the 
awarding of compensation and allowed compensation 20 
in excess of that allowed by statute in that the said 
Common Pleas Judge allowed a percentage of wages 
based upon the said Charles Klotz having been sur-
vived by his widow and four children, whereas two 
children of said children for whom allowance was 
made by said Common Pleas Judge were step-children
of said Charles Klotz.

f. Because the said proceedings are in divers other 
respects irregular, unjust, illegal and oppressive to
the prosecutor. 3q

m c c a r t e r  & En g l i s h ,
Attorneys of Prosecutor-Appellant.

To
Jo hn V. Laddey , Es q .,

Attorney of Respondent-Defendant.

Served on attorney of appellee March 18, 1914.

40





W rit o f  C ertiora ri.

He w  Jer sey, s s .

The State of New Jersey to the Court 
of Common Pleas in and for the County 
of Essex and Joseph McDonough, clerk 
of said court, and Hattie Klotz, Adminis-
tratrix of the goods and chattels of Charles 
Klotz, deceased, Gr e e t in g :

We being willing for certain reasons to fie certi-
fied of and concerning a certain determination and 
judgment rendered on the fifteenth day of July, nine-
teen hundred and thirteen, by the Honorable William
P. Martin, one of the judges of the said Court of 
Common Pleas in and for the said County of Essex 20 
in certain proceedings brought on behalf of Hattie 
Klotz, administratrix of the goods and chattels of 
Charles Klotz, deceased, petitioner, against Newark 
Paving Company, respondent, for the determination 
and recovery of compensation under an act of the 
Legislature of the State of New Jersey, entitled “An 
Act prescribing the liability of an employer to make 
compensation for injuries received by an employee 
in the course of employment establishing an elective 
schedule of compensation and regulating procedure 
for the determination of liability and compensation 
thereunder,” approved April fourth, nineteen hun-
dred and eleven and the acts amendatory thereof and 
supplemental thereto, we command you that the said 
determination and judgment together with all pro-
ceedings for the making of the same and all things 
touching and concerning the same as fully and entir-
ely as before you they remain or are in your custody 
and control, you do certify and send together with • 
this writ to our Justices of our Supreme Coprt of 40



Writ of Certiorari.
2

10

Judicature at Trenton, on the thirtieth day of August 
nineteen hundred and thirteen, that therein may be 
caused to be done what of right and according to law 
ought to be done.

Witness, the Honorable William S. Gummere, Chief 
Justice of our said Supreme Court at Trenton, this 
eleventh day of August, nineteen hundred and thir-
teen.

WM. C. GEBHARDT,

Mc Car t er  &' E n g l is h ,
Clerk

Endorsed.
Attorneys.

Allocatur.

20

WILLIAM S. GUMMERE,
C . J .

30

40
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Petition.

Petition .
Filed March 14, 1913.

Essex County Court of Common Pleas.
Hat t ie  K l o t z , Admrx., &c., J

Petitioner, I petition

To His Honor, W i l l ia m  P. Ma r t in , President Judge 
of the Essex County Court of Common Pleas :
Your petitioner, Hattie Klotz, respectfully shows

1. Petitioner is a resident of the City of Newark, 
County of Essex and State of New Jersey.

2. That the respondent is a corporation conducting 
the business of street paving and road making, with 
its principal office at 133 First street, Newark, New 
Jersey.

3. That on or about December eighth, nineteen 
hundred and twelve, the petitioner’s husband, Charles 
Klotz, was in the employ of the respondent and while 
m said employment it became and was his duty to 
cart stone, cement and sand in a wheelbarrow to a 
mixing machine.

4. That on or about the eighth day of December 
aforesaid, while in the employ of the above respondent 
and while in the performance of his duties as afore-
said, the deceased was struck by a trolley car of the 
Public Service Kailway Co., and died within a short

vs.

Newar k Paving  Co ., a corporation, 
Respondent.

for Compen 
sation, etc.

as follows: 20

tune from the injuries received thereby, on the same 
day. 40
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Petition.

5. That at the time of the death of the deceased 
he left him surviving, as the only next of kin and 
heirs-at-law who Vere entitled to receive compensa-
tion under Chapter 95 of the Laws of 1911, otherwise 
known as the “ Compensation Act,” the administra-
trix, who is the petitioner herein, Robert, Anna, 
Charles and Tessie, all under the age of sixteen years,

10 children of the deceased, all of whom were actual 
dependents of the deceased.

6. At the time of the death of the deceased, he was 
receiving wages of thirteen dollars and fifty cents per 
week from the above respondent.

7. That the said respondent had notice of the in-
jury and death of the said Charles Klotz.

8. That by virtue of the provisions of an act of the 
Legislature entitled “An act prescribing the liability

2q of an employer to make compensation for injuries 
received by an employe in the course of employment, 
establishing, &c.,” approved April 4th, 1911; the said 
petitioner by reason of the said death of Charles 
Klotz is entitled as administratrix of his estate, to 
fifty-five per cent, of the weekly earnings of the said 
deceased for a period of three hundred weeks, no part 
of which compensation has been offered up to the pres-
ent time.

9. It is for the interest of justice that the periodi-
20 cal payments due from this respondent to the peti-

tioner be commuted to one or more lump sum pay-
ments.

Your petitioner therefore prays that your honor 
will determine the compensation to which she is enti-
tled by reason of the said accident, and that your 
petitioner may be awarded the costs of this proceed-

ing.
And your petitioner will ever pray, &c.

HATTIE KLOTZ,
4 0 Petitioner.



Petition.
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St at e  of  N e w  J e r s e y , 
County  o f  E s s e x .

Hattie Klotz, of full age, being duly sworn accord-
ing to law on her oath, says that she is the petitioner 
named in and who executed the foregoing petition; 
that she has read the said petition and knows the con-
tents thereof; that the statements of fact therein con-
tained are tru e .

HATTIE KLOTZ.

Sworn and subscribed to before me 
this 13th day of March, 1913. 

He n r y  Ca r l e s s ,
A Master in Chancery 

o f New Jersey.
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Order fixing Time and Place of Bearing.

Order Fixing1 Time and Place of

ESSEX COUNTY COURT OF COMMON PLEAS,

On Petition for (commutation of) compensation 
under “An Act prescribing the liability of an employer 
to make compensation for injuries, received by an em-
ployee in the course of employment, establishing an 
elective schedule of compensation, and regulating pro-
cedure for the determination of liability and compen-

20 sation thereunder.” Approved April 4,1911.
A petition having been filed in this cause by the 

petitioner praying for commutation of the compen-
sation payable by the respondent to the petitioner, 
it is, on the application of John V. Laddey, attorney 
for the above named petitioner, on this fourteenth 
day of March, 1913.

ORDERED, that the hearing of said matter be and 
hereby is set down for Thursday, the tenth day of 
April, 1913, at the Court House (Common Pleas 
Court Room, Part I ) , in the City of Newark, at 10 
o’clock in the forenoon, or as soon thereafter as coun-
sel can be heard. And it is further

ORDERED, that a true, but uncertified copy of this 
order (together with a copy of the petition, Upon 
which this order is based) be served upon the respon-
dent, within four days after the date of this order.

March 14, 1913.

Hearing. 
Filed March 14, 1913.

10

40

WM. P. MARTIN, 
Presiding JudgeEssex County 

Court of Common Pleas.
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Xnswer.

A n sw er.

Filed March 22, 1913.

ESSEX COMMON PLEAS.

Ha t t ie  K l o t z , Administratrix, \ 
etc., • - '* ’■ ; I ■' I  v  10

TTie answer of the respondent to the petition of the 
petitioner says:

1. It admits the first paragraph of the petition. ‘¿0
2. It admits the second paragraph of the petition.
3. It admits that Charles Klotz prior to December 

8th, 1912, had been in the employ of the respondent, 
and while in said employment it was his duty to cart 
stone, cement and sand in a wheelbarrow to a mixing 
machine, but it denies that said Charles Klotz was so 
employed on December 8th, 1912.

4. It admits that on December 8th, 1912, said 
Charles Klotz w as struck by a trolley car of the Public .{(> 
Service Railway- Company, and died within a short
time thereafter, but it denies that the said Charles 
Klotz was so struck and killed while in the employ 
of the respondent.

o- It has no knowledge of the matters contained 
m fifth paragraph and leaves the petitioner to 
make proof thereof.

K It denies the sixth paragraph of the petition.
1‘ ft admits the seventh paragraph of the petition. _j,,

Petitioner, On Petition 
for Compen-
sation.

vs.

Newar k Pav in g  Co mp a n y , a 
corporation,

Respondent.



8
Answer.

8 and 9. It denies that by virtue of the provisions 
of the said Compensation Act it is liable to respond 
in damages for compensation or otherwise for the 
death of the said Charles Klotz. And this respondent 
says that the death of the said Charles Klotz was not 
caused by an accident arising out of and in the course 
of his employment with this respondent, and that the 

10 said respondent is not required to respond in damages 
therefor. This respondent further says that the injury 
and death of the said Charles Klotz was caused by the 
negligence of the Public Service Railway Company, 
its servants and agents, and that said Public Service 
Railway Company has recognized its liability therefor 
by paying to this petitioner as administratrix of said 
Charles Klotz the sum of $800, in consideration of 
which she has executed and delivered to said Public 
Service Railway Company a release of all her claims 

20 and demands whatsoever against it. This respondent 
further says that the said petitioner is not entitled to 
recover a second time for the death of the said Charles 
Klotz, and respondent says that the said petitioner 
has been fully compensated for the accidental death of 
the said Charles Klotz, and that she is not entitled to 
recover further compensation from this respondent, 
and that this respondent is in nowise liable to said 
petitioner under the said Compensation Act.

Mc Ca r t e r  & En g l i s h ,
30 Attorneys of Respondent.

in
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Answer.

St at e  o f  N e w  J e r s e y , 
Co unt y of  E s s e x .

Frank J. Casey, being duly sworn upon his oath, 
says that he is secretary of Newark Paving Company, 
a corporation, the respondent in the foregoing answer 
named. That he has read the said answer and knows 
the contents thereof, and that the statements of fact 
therein contained are true. 10

FRANK J. CASEY.

Sworn to and subscribed before me 
this 20th day of March, 1913.

Cl a u d e  E. Whe at le y ,
(s e a l ) Notary Public,

State of New Jersey.

f

20

30

40
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Hattie Klotz, direct.

ESSEX COUNTY COURT OF COMMON PLEAS.

May 15, 1913.

H a t t i e  K l o t z , A d m r .,

10 - Vs -

N e w a r k  P a v i n g  C o .,

Petitioner,

Respondent.

John Y. Laddey, Esq., and Isadore Kalisch, Esq,, 
for petitioner.

Arthur F: Egner, Esq. (McCarter & English), for 
respondent.

It is admitted by the respondent that the place, 
20 time, and result of the accident áre as stated in the 

petition.
It is admitted by the petitioner that $800 was paid 

by the Public Service Corporation to the petitioner 
and that petitioner has delivered a release under seal 
to the said Public Service Corporation, releasing it 
from all liability on account of this accident.

Letters of administration marked Exhibit P. L
A r

30 HATTIE KLOTZ, sworn.
Direct examination by Mr. Laddey.

Q Where do you live? A Corner of Grove street 
and South Orange avenue.

Q Are you the widow of Charles Klotz? A Yes, 
sir.

Q Were you appointed administratrix of the esta e 
of Charles Klotz, deceased? A Yes, sir.

Q Do you remember December 8, 1912? A es)

-1(1 sir.
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Hattie Klotz, direct.

Q When did your husband leave for work that 
morning? Did your husband work on that day— 
leave for work? A Yes, sir.

Q Did he leave as usual? A Yes, sir.
Q Describe the circumstances of his leaving for 

work? A Quarter after five.
Q Time and &c. Take his lunch with him? A 

Yes, sir. 1 ' ; ' , ’ ^
Q Did he ride to work or walk to work? A 

Walked to work.
Mr. Egner. I do not see how it is material.
Mr. Laddey. I will withdraw it if there is any 

objection.
Q When did you see Mr. Klotz next? A Saw 

liim when they brought him home dead in the basket 
Sunday night nine o’clock. *

Q Who brought him home? A People’s under-
taker. 20

Q Did Mr. Klotz work regularly? A Yes, sir.
Q How much did he bring home to you? A Ac-

cusing to the way the weather was. From $19 to 
$22 a pay. ■

Q How often? A Well, every two weeks.
Q - Every two weeks? A Yes, sir.
Q $19 to $22? A Yes, sir; according to the 

weather.
Q Did he always leave home for his work at a 

regular time? A Yes, sir.  ̂ 2 0
Q And what was that? A Half-past f iv e -  

quarter after five.
Q Have you any children? A Yes, sir.

The Court. Just give us the names and date 
of birth.

Q The name of the youngest child? A Tessie 
Klotz.

Q \\ hen was she born? A She will he nine years 
old the 30th of May. 40
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Hattie Klotz, direct.

Q This coming 30th of May? A Yes, sir.
Q Next oldest is who? A Charles Klotz. Fifth 

of September he will be thirteen.
Q And the next oldest? A Annie Rittershofer; 

she will be fourteen the 24th of July.
Q And the next oldest? A Is Robert Ritters-

hofer.
Q How old is he? A He was fifteen—fourteen 

—fifteen the 24th of March.
Q This year? A Yes, sir.

Mr. Laddey. There are other children who are 
beyond the statutory age of sixteen years.

The Court. You had better prove them. If- 
the amendment affects the status then the chil-
dren under eighteen will come in.

Q What is the name of the next oldest child? A 
Elizabeth Rittershofer, seventeen.

The Court. You mean she is now seventeen? 
Witness. Yes, sir.
The Court. When was she seventeen? 
Witness. She was seventeen the 15th of 

November.
Q She will be eighteen November 15th this year? 

A Yes, sir.
Q Did Mr. Klotz support these children? A 

Yes, sir.
Q Did he buy all their clothes and shoes for 

them? A Yes, sir.
Q All these children that you have just named. 

A Yes, sir.
Q Are any of these children working? A ny 

Elizabeth and Robert.
Q Were they working at the time? A Yes, sir. 
Q That Mr. Klotz was killed? A Yes, sir. ■
Q Did they earn sufficient to support themseves, 

Mrs. Klotz?
Mr. Egner. Why not ask what they earn .
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flattie Klotz, cross.

Q What do they earn? A Elizabeth earns ac-
cording to the work.

Q What is Robert earning? A Three dollars.
Q And the other child that is working? A 

Elizabeth, according to the work; they have piece 
work—week work ninety cents a day.

The Court. About what does she get?
Witness. They get ninety cents a day, time 10 

work. About five dollars a week.
The Court. About five dollars a week?
Witness. Yes, sir.

Q Did the children earn sufficient money to sup-
port themselves?

Mr. Egner. That is a matter of conclusion.
The Court. That is a question that the court 

has got to answer.
Q Did you expend any additional money for their 20 

support in addition to what they brought you home?
A Yes, sir.

Cross examination by Mr. Egner.
Q Did you do anjr work, Mrs. Klotz? A Yes, 

sir; do washing.
Q What, washing? A Yes, sir, home.
Q Did that contribute to the support of the chil-

dren? A Yes, sir; at present I have to.
Q I mean before your husband was killed? A .j q 

Well, once in a while I used to go out working.
Q You helped out that way? A Yes, sir.
Q N o wt Annie Rittershofer was not a child of Mr.

Klotz, it was a child of you by former husband? A 
That is Tessie is my child by Mr. Klotz.

Q By Mr. Klotz? A Yes, sir.
Q Charles is from— A Is from his first wife.
Q Charles is his child by the first wife? A First 

wife; yes, sir.
Q Annie is your child? A By Rittershofer. jq
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Hattie Klotz, re-direct.

Q By the first husband? A Yes, sir.
Q Not by Mr. Klotz? A No, sir.
Q Kobert is a child by Mr. Rittershofer? A Yes 

sir.
Q And Elizabeth is your child by Mr. Ritters-

hofer? A Yes, sir.
Re-direct.

Q Mrs. Klotz, if the court should allow a lump 
sum payment of this payment or a part thereof what 
would you do With it? A Start a little fancy store 
—millinery.

Q Millinery and fancy store? A Yes, sir.
Q Where? A Either up in Irvington or South 

Orange.
Q In the vicinity of where you now live? A Yes, 

sir.
0q Q Have you had experience? A .Yes, sir.

Q For how long and when? A About thirty
years.

Q You have done that sort of work all your life? 
A Yes, sir; all along from a girl of nine years old.

Q How much would you require for that purpose? 
A Well, about $500.

Q About $500? A Yes, sir.
Q How many of the children that are now home 

go to school? A Three.
Q With the work that you are now doing can you 

^  attend to them properly? A Well I take the work 
home. I take the washing home.

Q Do you get sufficient remuneration—sufficient 
money to support them by that? A Well, I try to 
get along.

Mr. Egner. I think the proper thing to do is 
to have this lady say what she does earn now. 

The Court. I sustain the objection.
Witness. My earning is $2.25 at present a week 

now, and what the children bring home.40
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Hattie Klotz, re-cross.

The Court. What were you getting when your 
husband died?

Witness. Why what I got from the children.
One week $3—

The Court. What were you getting from your 
washing?

Witness. From washing? Oh, I didn’t wash 
very much at that time, when Mr. Klotz was ^  
working. I only worked washing later—since 
Mr. Klotz is killed.

The Court. Since he is killed then you have 
been compelled to work?

*Witness. Yes; I am compelled steady to work 
now.

Re-cross. 1 ■ -
Q Mrs. Klotz, the day after Mr. Klotz was killed 

yoii received $800 from the Public Service Corpora- ^  
tion? A On the day after—after he was buried— 
two days after he was buried, they come up to the 
house to settle.

Q You got $800? A Yes, sir.
Q What did you do with that money? A I paid 

the debts that I had and my rent ; I clothed the chil-
dren and saved some ; put some money aside. $200 I 
loaned out. ?

Q What did you do? A I loanèd out money;
$200, to protect myself if I hadn’t anything further on.

Q Yes. You loaned out $200? A Yes, sir.
Q To whom? A To Mrs. Ramish.

Mr. Laddey. I do not think these facts are 
material to the issue, what she did with that 
$800. We admit that.

Mr. Ec/ner. It is very material on the commu-
tation.

The Court. She says she has to take in wash-
ing—and it is material on commutation on that
account, isn’t it? 4 0



Hattie Klotz, re-cross.
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Mr. Laddey. I don’t see now what she did with 
that money would be material.

The Court. If she has had $800 and fooled it 
away don’t you think that that fact is some evi-
dence of the fact that she is not capable of taking 
care of money and that the court ought not to 
allow any further commutation of the sum?

10 Mr. Laddey. It is not proof that she cannot
engage in that particular work which she says 
she will now engage in.

The Court. Why isn’t it? And why isn’t it the 
best proof in the world? How do you gauge any-
body’s ability except by what he has done?

Mr. Laddey. A man may be a spendthrift in 
one way and in the business in which he is em-
ployed he may be the most saving person on 
earth. You will find lots of such men.

20
The Court. Your objection is overruled.

'J

Exception prayed and allowed.
Q Now Mrs. Klotz, you say you have loaned out 

$200 to somebody? A Yes, sir.
Q To Mrs. Ramish? A Yes, sir.
Q Is she a friend of yours? A Yes, sir.
Q And how was that loaned out? A  It was 

loaned out on a promise note.
Q On a note? A On a note. When she asked 

3Q me for $200 for the loan I loaned it to her and she 
give me a note and it says a promise note.

Q Who made out that note? A Some lawyer in 
Broad street.

Q Do you know his name? A No, sir.
Q And when is that note to be paid to you? A 

In two years.
Q In two years? A Yes, sir.
Q Is there any security for the note? A No, sir.
Q And do you get any interest? A Yes, sir; six 

40 per cent, on the dollar.
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Hattie Klotz, re-cross.

Q Has she paid you any interest yet? A She 
gave me $13 out of it for my rent.

Q For your rent? A Yes, sir.
Q When did she give you that? A She gave me 

that last Friday night.
Q Now how much were the funeral expenses? A 

Well Mr. Laddey has got all the papers. I can’t re-
member things. 10

Q Well now aside from this $200 which you loaned 
to Mrs. Ramish, did you have any other money left out 
of that $800? A Well I paid my debts. I had debts.
And I clothed my children.

Q How much were your debts? A My debts 
were about $400.

Q When were those debts incurred? A Sir?
Q When did you incur those debts? A Well I 

got all my papers home.
Q Who did you owe that, $400 to? A Butchers ^0 

and grocers and rents and bought clothes and lived 
the rest of the time.

The Court. Were they debts of yours or were 
they debts of your husband?

Witness. Why sure I paid them. I wouldn’t 
want—

The Court. Were they debts of yours or debts 
of your husband?

Witness. Of my husband— while my husband 
was alive.

Q How much of this $400 represented new clothes 
that you bought? A Bought clothes for me, shoes 
and stockings. I can’t remember. It is everything 
down. I aint spent one penny unnecessary.

Q You say you spent $400 and there is $200 all 
that you now have? A This $200.

Q That you loaned out. Is that all that is left?
A Yes, sir.

Q Out of $800? A Yes, sir. 4 0
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Hattie KlotZy redirect.

The Court. Haven’t any left?
Witness. No, sir; just only $200.

Re-direct.
Q Did Mrs. Ramish, when she borrowed the $200, 

give any reason for borrowing that $200?
Mr. Egner. I object.
The Court. You opened it. I overruled the 

objection.
A Why she said she would take it and count it 

out— I would have some money when a stormy day 
comes.

• The Court. Then she took it to take care of 
it for you, isn’t that it?

Witness. Yes, sir.
Q And you can’t get it back until two years after

20 the time you let her have it? A No, sir; she will 
give me any time money if I wish any.

The Court. Her promissory note reads that 
she will pay you in two years.

Witness. Yes, sir.
The Court. So as a matter of law don’t you 

knowT that you can’t get it back, unless she wants 
to give it to you, before the two years?

Witness. I don’t know.
...» The Court. You don’t know?

Witness. No. I loaned it to her as a friend. 
I thought she wanted it and that is how I come 
to lend it to her.

The Court. We are not criticising your friend-
ship. The only point is whether it is sound busi-
ness and whether you are capable of taking care 
of money.

How old a corporation is the Newark Paving 
Company?

40 Mr. Egner. 1896.
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William R itte r sh o fe r , d ir ec t.

Re-cross. '

Q Have you ever run a., store before, Mrs. Klotz?
A No, sir. . , , (>

Q Never ran one? A No, sir.

WILLIAM RITTERSHOFER, sworn.

direct examination by Mr. Laddey. 10

Q Are you the son of Mrs. Klotz? A Yes, sir.
Q Do you remember going to the Newark Paving 

Company to collect your stepfather’s wages? A Yes, 
sir.

Q Tell us what took place there? A I went over 
the 9th of November.

Mr. Egner. I would like to know what this is 
supposed to prove?

The Court. What is the purpose of this? 20
Mr. Laddey. I want to prove by this witness 

the period of time for which wages were paid.
The Court. You want to prove what?
Mr. Laddey. The last period of time for which 

wages were paid.
Mr. Egner. What do you mean, that nothing 

has been paid since his death?
Mr. Laddey. That he received wages up to his 

death.
The Court. Do you admit the rate of wages 

that he received?
Mr. Egner. We do admit the rate, but it de-

pended upon the amount of time he worked. Mrs.
Klotz said he brought home between $19 and $22 
every two weeks, and I am frank to say that that 
is about what our testimony would be. It de-
pended on the weather—outside work—and they 
were paid by the hour. Sometimes it was more 
than $19. 40
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The Court. This question is to bring out an 
admission against interest.

Mr. Egner. I admit he was paid up to the time 
of his death.

The Court. They may have the answer.
Q When did you go there to collect wages? A 

Ninth of November.
10 Q That was thd day after the accident? A Day 

after the accident.
Q Then you mean the 9th of December, don’t you? 

Did you say December or November? A December. 
That is right. 9th of December.

Q When did you go there? A In the morning.
Q What was said?

Mr. Egner. First, who did you see? I object 
unless it is shown somebody competent to bind 

2o the company.
The Court. Do you know who it was you saw? 
Tt it ness. Why I guess it was the bookkeeper. 
The Court. You saw the bookkeeper? 
Witness. Yes, sir ; two of them there.
The Court. Two gentlemen. Do you see those 

gentlemen in the room?
Witness. I do not see them here.
The Court. Do you see either of them here?

30 Witness. No; I couldn’t just tell you, it is so
long ago.

The Court. You can’t be certain about that? 
Witness. No, sir.

Q Where was this man that you saw7? Where 
was he? A In the office.

Q In the office? A Yes, sir.
Q Describe— did he seem to be an authority there? 

A Yes, sir.
Mr. Egner. I object.40
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The Court. Objection sustained. Strike out 
the answer.

Q Did you go there again? A Yes, sir.
Q Did you see the same man there? A Yes, sir.
Q At what time was this you went there the sec-

ond time? A Between five and six the same night.
Q Did he give you anything? A Yes, sir—that is, 

he didn’t give it to me, he gave it to a brother of mine.
Q Your brother was with you? A Yes, sir.
Q What did he say to you at the time he gave you 

this?
Mr. Egner. I object until it is shown who he 

is and that he had authority to bind us by any-
thing he might have said.

Q Were you referred to this person with whom 
yon talked by any one? A Why I was sent to the 
office with the check by my mother to collect his wages.

Q And did this person who gave you this envelope 
exact this slip from you? A Yes, sir.

Mr. Egner. He is trying to get it in backwards. 
The first thing to do is to show7 who this clerk 
was.

The Court. Your mother told you to go there 
and get the wages.

Witness. Yes, sir; with the check.
The Court. And you went to the office?
Witness. Yes, sir.
The Court. And who did you see there?
Witness. I guess two of the officers.
The Court. Who were they, the same people 

that you talked about before?
Witness. Yes, sir; the very same ones.
The Court. Then you wrnre not referred to 

them by anybody except told to go see them by 
your mother?

Witness. With the check to collect the wrages.
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The Court. Isn’t that so?
Witness. Yes, sir.
The Court. What did you have, the time slip? 
Witness. Yes, sir?
The Court• Your father’s time slip? > 
Witness. Yes, sir.

10 The Court. You got from his clothing, did you?
Witness. I don’t know where it come from. I 

know I got it,. My mother handed it to me.
The Court. Then you went to the office and 

gave him the time slip and got his pay?
Witness. I didn’t get it right away, no. I had 

to come back again.
The Court. You had to go back?
Witness. They said I would have to wait until 

20 the boss came in to get the money.
The Court. Who did you give the time slip 

to?
Witness. The office man or pay master.

* i The Court. This man that you say looked like
a bookkeeper, is that it?

Witness. Yes, Sir.
The Court. Did you get the pay from him? 
Witness. Yes, sir.

.... The Court. Did your brother get the pay fr»om
him?

Witness. Yes, sir; the very same man we seen 
in the morning.

,.M Q Was this person who gave you this envelope in 
the office? A Yes, sir.

Q Behind a partition ? A Yes, sir.
Q Did he say anything to you Avhen he gave you 

the money? A Yes, sir; he says it is an awful bad 
thing—

Mr. Egner. I object.4 0
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The Court. Proceed.
Mr. Egner. That question'merely calls for an 

answer yes or no. Did he say anything to you?
/The Court. Yes,, .answer whether or not—

“did he say anything tp you” first?
Witness. Yes, sir.

Q Now what did he say? 10
Mr. Egner. I object.
The Court. State-your objection.
Mr. Egner. I object because it isn’t shown that 

this person had any authority to bind the defend-
ant by anything that he might have said. All 
that is shown is that he was in the office and 
behind a railing and. that, he handed out the pay 
to this witness’s brother. Now that is all very 
consistent with his having been some subordi- 
nate. It is quite apparent that he did not think 20 
he had power in the morning to pay out that 
money—had to come back again—and I think the 
reasonable inference is that he had to see some-
body else. The mere fact that he was the con-
duit for passing over the money certainly does not 
indicate that he had any authority to say any-
thing—make any binding admission on this 
respondent.

The Court. I will take the answer subject to 
your objection, allowr you an exception and you 3.0 
may move to strike it out later.

Q What was said to you—what did he say? A 
He says to me “ It is an awful bad thing that your 
father wras to be killed on the job.”

Mr. Egner. I ask that that be stricken out.
The Court. Strike it out. What else did he 

say, if anything?
Witness. He says to me there was an extra 

hour’s pay there for his work on Sunday morning 
—my father’s work. ^
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Mr. Egner. I ask that that be stricken out.
The Court. Can’t strike it out yet. Is that 

all he said?
Witness. That is a ll; yes, sir.
Mr. Egner. I ask that it be stricken out.
The Court. What is the point, Mr. Laddey? 

10 Mr. Laddey. Why the defense is that this man
was not working on Sunday and I want to prove 
that he had . been paid for that hour’s work on 
Sunday— for an hour’s work whereas he only 
worked for one-half hour, and that the envelope 
contained pay including one hour’s work on Sun-
day.

The Court. Why do you bring it into the case 
and then proceed to rebutt the proposition and 
overcome it. Why not leave it out of the case? 

20 Your adversary is perfectly willing to let you
keep it out.

Mr. Egner. I am not trying to say to the peti-
tioner what she should prove or should not prove, 
but I am submitting that he ought to prove his 
case according to the rules of evidence. Now he 
is trying to prove something against us. I do 
say, by our answer— I am frank to admit—that 
this action did not happen in the course of this 
man’fe employment and while he was employed. 

30 Now he is trying to show by an admission—try-
ing to bind us by somebody’s admission—some-
body’s statement— that the man was working 
when this accident happened. Now I think, 
therefore, it is very essential that the authority 
of this man, whoever he was, to make this ad-
mission, which he says is going to control the 
case, ought to be shown, and ought to be more 
than the fact that somebody in the office who 
handed over this envelope and wTho himself says 

40 looked like the bookkeeper, says “ It was too bad

ii

■
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this happened while he was working,” or some-
thing like that.

Witness. While he was on the job.
Mr. Egner. I submit that is not the proper 

way to prove that, if it be a fact. The admission 
must be made by somebody competent to make 
an admission. Therefore I object to any testi-
mony of what this man said.

The Court. It is in the case now. Now what is 
the next question.

Mr. Egner. I made a motion, if your honor 
please that that answer be stricken out.

The Court. Hasn’t the court already denied 
the motion?

Mr. Egner. No, sir.
The Court. The court will deny the motion 

and allow you an exception with the privilege of 20 
renewing the motion later in the case.

No cross examination.

R e c e s s .

JOHNSON LEE, sworn for the petitioner.

Direct examination by Mr. Laddey.
Q Where do you live, Mr. Lee? A 2.3 Nassau 

street,
Q For whom do you work now? A Newark 

Paving Company.
Q For whom did you work on December 8th,

1912? A Why I don’t know the date.
Q Do you remember the day that Klotz met with 

an accident? A On Sunday morning, yes, sir.
Q For whom did you work on that day? A 

Newark Paving Company,

4 0
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Q Did you work for the Newark Paving Com-
pany the day preceding the day of the accident? A 
Yes, sir.

Q All day? A Yes, sir.
Q Did you work all day for them on that day? A 

Yes, sir; all day that day.
 ̂ Q Do you remember whether Mr. Charles Klotz 

was a member of your gang? A Well I couldn’t 
exactly say that, I know he was working in our gang.

Q You know he was working on your gang, did 
you say? A Yes, sir.

Mr. Egner. He said he didn’t know.
Q What is your answer? (Answer read.) Do 

you remember—where did you work on that day? 
A On Elizabeth avenue.

Q Can you describe a little more in detail just 
20 where on Elizabeth avenue?

Mr. Egner. What day is that, “ that day?”
Q December 7th or December 8th?

The Court. The witness doesn’t understand 
the question. Reframe it, please.

I would like you to describe to the court where 
you were working on Elizabeth avenue on December 
7th and 8th? A We were working there along 
near Hawthorne avenue— near the corner of Haw- 
thorne avenue.

Q Is that up near the entrance to the park? A 
No; way this side of the park.

Q It is on that part of Elizabeth avenue which 
is past the corner towards Elizabeth—past the cor-
ner of Hawthorne avenue towards Elizabeth, is that 
correct? A Right along there; yes, sir.

Q When did you start to work on December 8th? 
A That morning.

, Q What time? A About seven o’clock,
dh Q When did you quit work that day? A Fjve-
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Q Did you get paid for all that time? A Yes, 
sir.

Mr. Egner. I object as irrelevant.
The Court. Why?
Mr. Egner. I don’t think it makes a particle 

of difference whether this man is paid or not. 
Further more, whether he was paid for all that 
time or not I don’t see how that has any bearing 
on the question of whether this particular man 
that was hurt was in the employ of this respond-
ent. Certainly whether this man was paid for 
all day— ( Interrupted.)

The Court. This man is dead. He is not able 
to testify. He can’t say that he was told to go 
there. If he was in the gang with this man or 
this man saw him working or doing something 
on that day it may be that there would be 
enough from that to draw the inference that he 
was working there in your employment on that 
day. Now do you admit that this man was in 
your employment that day and working on the 
ground, December 8th?

Mr. Egner. We admit that this man wras» in 
our employ that day and working, but we say 
that he was not working at the time of this acci-
dent.

The Court. This man here (indicating the 
witness) ?

Mr. Egner. This man here. The man on the 
stand. My point is that even if he were paid for 
the entire day it doesn’t necessarily show that he 
was engaged in our work during the entire day. 
The way to find out is to ask him whether he 
worked that day and whether all day. It seems 
to me that is the logical way to find out.

The Court. Objection overruled and excep-
tion allowed.
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Q What time did Mr. Klotz start to work on that 
Sunday, December 8th? A Well, the machine had 
stopped.

Q No. A We are supposed to go to work at 
seven o’clock.

Q Supposed to be there at seven o’clock? A 
Yes, sir.

10 • Mr. Egner. I ask that that be stricken out as
not responsive.

The Court. Do you mean by saying that you 
were supposed to go to work that you actually 
went to work?

Witness. Yes, sir.
The Court. Do not say “ I suppose” when you 

mean it was actually done. Now what time did 
you go to work Sunday morning, December 8th, 
the day that you say Klotz was killed?

Witness. Seven o’clock.
The Court. Seven o’clock?
Witness. Yes, sir.
The Court. He uses the word “supposed” ap-

parently, in a different way than the ordinary
' use of that word.

Mr. Egner. I do not think he does, if your 
honor please, but I will leave that for the cross 
examination.

ilt) The Court. I will grant your motion to strike
out the “ supposed.” I will grant your motion 
as requested.

Q Were you told the evening before that Sunday 
when to report the next day by the foreman?

Mr. Egner. Objected to as leading.
Question withdrawn.
The Court. I will admit it. Do you want to 

press the question?
40
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Mr. Laddey. I will ask the question, I will 
have the stenographer read it.

The Court. Objection overruled and excep-
tion allowed. The court is acting upon the 
theory that this man was employed that day by 
you.

Mr. Egner. Denied in our answer. Of course 
we haven’t made our case yet. I think the bur-
den is on the petitioner to show that he was 
employed, not for us to prove the negative.

The Court. Were you told by the foreman the 
day before to go to work there on Sunday, 
December 8th, at seven o’clock?

Witness. Were we told to go to work? Yes, 
sir.

The Court. Who told you?
Witness. The foreman. We was to work Sun-

day.
The Court. Did you work regularly every 

Sunday?
Witness. No, sir; not regularly. Only some-

times.
The Court. Speak up.
Witness. No, sir; not every Sunday we don’t 

work. It is only sometimes when we are a little 
kind of busy.

The Court. A little kind of what?
Witness. Busy—kind of behind, in that way.

Q Do you know whether or not Mr. Klotz report-
ed on that Sunday at seven o’clock to work?

Mr. Egner. I object.
A Yes, sir; he was there. I seen him. Talking to 

him.
The Court. You saw him there on the work?
Witness. Yes, sir.
The Court. Where?
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Witness. At Elizabeth avenue, where the 
machine was at.

The Court. What kind of a machine?
Witness. Mixer.
The Court. Mixing machine?
Witness. Yes, sir.

10 The Court. What time?
Witness. About seven o’clock.
The Court. How long did he stay?
Witness. He stayed there until he was carried 

away.
The Court. He stayed there until he was car-

ried away. What time was that?
Witness. I couldn’t exactly say what time it 

was.
20 The Court. Well, about what. What is your

best recollection?
Mr. Laddey. What time do you admit it was?
Mr. Egner. Seven-forty in the morning?
Witness. I couldn’t say what time it was.
The Court. What is your recollection? Was 

it in the morning?
Witness. Yes, sir ; it was in the morning.

Q Did you or did you not see Mr. Klotz cart 
cement or other material in his wheelbarrow towards 
the mixing machine? A No, sir.

Mr. Egner. I object as plainly leading.
The Court. Objection sustained. What did 

you see him do?
Witness. I didn’t see him cart no cement.
The Court. What did you see Klotz do? You 

say you saw him there at seven o’clock and that 
he staid there until he was carried away after 
the accident?

4 0
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Witness. Well, he was there. He was simply 
around there fixing wheelbarrows and one thing 
or another. I couldn’t say exactly no particular 
work he was doing the present time.

The Court. What were you doing?
Witness. I was helping fixing the water pipes 

on the sidewalk.
The Court. Now tell us what you saw him do 1 ® 

to the best of your recollection.
Witness. Best of my recollection what I seen 

him do was simply fixing up his wheelbarrow.
He was busy doing something to his wheelbarrow.
What it was I don’t know.

Q Do you know whether or not Mr. Klotz had his 
working clothes on? A Yes, sir; he had his work-
ing clothes.

Mr. Egner. That is also a leading question. I 20 
wish counsel would stop asking them.

The Court. Yes; and the danger is wdien you 
ask leading questions that you then cover the 
subject and the answer may not be considered of 
much value.

Mr. Laddey. I would like to state that it was 
unintentional.

Q Was anything the matter that morning, Mr.
Lee? Was anything the matter? A What with, the 
machinery?

Q Well, was there anything the matter with the 
machinery? A No; just the pipes—the water pipes.

Q What was the matter with the pipes? A Yes, 
sir.

Q What was the matter with the pipes? A Sup-
posed to be froze up. The water didn’t run through 
them as it ought to be—the water didn’t run through 
as it ought to do. Seemed to be froze up, something 
°f the sort. in
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Q What was the effect of that on the work? A 
I suppose on account of its being a little kind of 
cold—made the water freeze— froze up.

The Court. Did you use water? What were 
you doing there? What was the Newark Paving 
Company doing there?

Witness. Concrete.
The Court. Laying concrete?
Witness. Yes, sir.
The'Court. Did they use water with it? 
Witness. Yes, sir.

Q What did you use the water for? A To mix 
the concrete.

Q Did you start to mix while the pipes were 
frozen? A  No, sir; not until you got water.

Q What were you doing in the meantime? A I 
20 myself was busy fixing the water pipe—me and some 

more other fellows. I couldn’t exactly call all the 
names that was on the water pipe, but fixing up them.

Q In what location do you remember seeing Mr. 
Klotz on that morning? A H o w t do you mean; when 
he got hit writh the car or—

Q Yes; and just before he was hit with the car? 
A I see him doing something with his wheelbanw. 
I don’t know what he was doing, but he went to lean 
over—to lean over to fix something on his wheel- 

30 barrow.
Q How far was he from the engine? A Eight 

close by the engine.
Q How many feet from the engine? A I couldn’t 

say that. I don’t know how many feet he was from 
the engine.

Q Well, give us your best estimate, please? A 
I wouldn’t— I couldn’t say. I had no measure and I 
can’t say that.

Q Was he within reach of it—three feet or so? A 
About that, more or less.4 0
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The Court. What did Mr. Klotz usually do 
down there. What did Mr. Klotz do on Decem-
ber 7th, the day before he was killed?

Witness. Wheeling stone.
The Court. He wras a laborer there, was he?
Witness. Yes, sir.
The Court. Wheeling stone?
Witness. Yes, sir. ■

Q You testified that he was leaning over his wheel-
barrow? A Yes, sir; as if he was doing something 
to it.

Q That was the wheelbarrow with which he was 
supposed to do work, and cart stone is that correct? 
When you say “his” do you mean his to work with? 
A (No answer.)

Q How far was he from the place where you 
changed your clothes? A I couldn’t answer that.

Mr. Egner. I don’t see that makes any differ-
ence.

The Court. ' If there is such a place. It doesn’t 
appear yet. Objection sustained.

Q Where do you change clothes?
The Court. Do you change clothes?

Q You changed clothes? A No, sir. Work in 
what you go there with. Don’t do any changing at 
all. Only pull off your overcoat or something of that 
sort—or your coat,

Q Did you see Mr. Klotz being struck by the 
trolley car? A I see this car that hit him.

Q Now tell us what Mr. Klotz was doing just 
before that happened?

Mr. Egner. I think this witness has already 
been interrogated about that..

The Court. If he has he hasn’t made it very 
clear.

Mr. Egner. He said all he knows, I think.

N e w  Jersey

20
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The Court. Objection overruled. Proceed.
Q Just what was Mr. Klotz doing just before he 

was struck by the trolley car? A That is what I 
say I couldn’t exactly say what he was doing. He 
was over there doing something—fixing his wheel-
barrow and between the other things.o

The Court. What is the other thing he was 
10 doing?

Witness. First one thing and then the other.
The Court. You say he went from one thing 

to another. Now what were those things that he 
went from and to?

Witness. Some of them was greasing the 
wheelbarrow.

The Court. You saw him greasing the wheel-
barrow?

Witness. Some of them was.

Cross examination by Mr. Egner.
Q Now you say, Mr. Lee, that you generally go 

to work at seven o’clock and you started to go to work 
at seven o’clock that morning? A Yes, sir.

Q Now when you got down to the work you found 
out that the mixer— the pipes leading to the mixer 
were frozen, weren’t they? A Yes,, sir; they were 
froze.

Q And the mixer wouldn’t work? A No, sir; 
;>0 wouldn’t work.

Q Now Mr. Klotz, you say, used to wheel stone 
’ from the stone pile to the mixer? A Yes, sir.

Q And did you do the same thing? A Well 
sometimes I did, but most—sometimes I wheeled sand, 
mostly.

Q But Mr. Klotz wheeled stones from the stone 
pile to the mixer? A To the mixer, yes, sir.

Q Now did the mixer work when you got there 
that morning? A No, it did not; couldn’t work on 

4d account of the water being—
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Q On account of the water being—and how long 
was it until that mixer was fixed?' A I couldn’t ex-
actly think to tell you— I couldn’t exactly put that 
time in.

Q Was it fixed before Mr. Klotz was struck? A 
No, sir.

Q Not until after Mr. Klotz was struck? A No, 
sir. 10

Q So that the gang didn’t begin to work on that 
job until after the mixer was fixed, isn’t that so? A 
No, sir.

Mr. Laddey. I object. I think Mr. Egner is 
placing evidence before the court which is not 
in the case. The witness has testified that they 
did not start to work. They wheeled the stuff 
over to the mixer but the mixer didn’t work. I do 
not think you can say because the mixer did not 
work that the men had not started to work. 20

The Court. Possibly on some theory the ques-
tion might make the situation a little clearer. 
Objection overruled.

(Last question and answer read.)
Q Is that right? A Yes,-sir.
Q While that mixer was being fixed none of the 

men carted any stone for it? A No, sir; there was 
no stone carted— I didn’t see them.

Q Mr. Klotz didn’t cart any stone for it? A No, 
sir. -

Q And you say the mixer was not fixed until after 
Mr. Klotz was hurt? A Until after he was hurt.

Q Now you say you saw Mr. Klotz by his wheel-
barrow? A Yes, sir.

Q And he was leaning over the wheelbarrow? A 
Yes, sir.

Q But you can’t say positively, can you, that he
was fixing it? A I don’t know what he was doing 
to it.

40
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Q Don’t know what he was doing to it? A I 
don’t know what he was doing to it.

Q All you can say is that he was by his wheel-
barrow and leaning over it? A Yes sir.

The Court. You know he was doing somethin«? 
to it? ë

Witness. He was doing something but I 
couldn’t say what he was doing.

The Court. You mean you don’t know what 
he was fixing but he was working with his hands 
about the wheelbarrow?

Witness. About the wheelbarrow.
Q Do you know he was fixing anything? A I 

don t know what he was doing—what he was fixing.
Q Isn’t it true that you just saw him leaning over 

the wheelbarrow? A Just as he leaned over the 
wheelbarrow the car run by.

Q That is all you saw? A That is all I seen.
Q And the men of your gang didn’t begin their 

work until after that accident? A Not until after 
the accident.

Mr. Laddey. I think that is a misstatement. I 
think that is a conclusion as to what would start 
the work. If it is necessary to' say that the mixer 
had to work before you could say that the men 
had started to work, that is all right.

The Court. Starting to work is a conclusion 
of law, and if you had objected to the question at 
the proper time the court undoubtedly would 
have sustained the objection.

Mr. Laddey. Then I will ask to have it strick-
en out on the ground that it is a conclusion of 
law.

The Court. Can’t strike it out on that ground.
Mr. Egner. Can’t strike it out because it is 

responsive to the question, I take it.
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The Court. It is responsive to the question.
You went there to go to work at seven o’clock, 
didn’t you?

Witness. Yes, sir.
The Court. And you were already to go to 

work at the usual work but you did not do that 
because the pipe was frozen?

Witness. On account of the pipes being in 10 
that condition.

The Court. Then what you mean by saying 
that you did not start in to work until after the 
accident is that you did not go to work at the 
regular work until after the accident, because you 
had to fix up the pipes first?

Witness. Yes, sir, thaw out the mixer, that is 
right.

Q Now did Mr. Klotz help along on thawing out t) 
those pipes? A Did he?
| Q Yes? A No, sir; he did not.

Q He did not? That is all.
Re-direct.

Q How many men in the gang, Mr. Lee, were en-
gaged in helping to thaw out those pipes? A I 
couldn’t tell you hbw many men.

Q I mean besides yourself? A Sir?
Q Any others beside yourself? A Oh, yes; 

some others, but I couldn’t tell you how many was 
with us.

The Court. Were there one or two or ten?
How many was it? Can’t you give us some esti-
mate?

Witness. No, sir; I could not, how many 
there was. There was the whole gang.

The Court. How many were there in the whole 
gang?

Witness. I couldn’t tell you that either, how 
many men that day was in the gang. 10
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The Court. Do you recollect there were as 
many as five?

Witness. I know there was more than five' 
how many I couldn’t say.

The Court. Were there as many as ten?
Witness. Oh, sir, I wouldn’t say. I may make 

a mistake. I don’t know how many in the whole 
gang; I couldn’t exactly say.

Q Had you done anything, Mr. Lee, before you 
found that the machine was out of order? A No 
sir; we couldn’t unless we get around, fix up the pipes 
— that is all we could do.

Q Just when did you find the machine was not 
working? A Found it out when I got there—when 
I started started to—we couldn’t work the machine 
until we got water into it.

FLORENCE A. HUG, sworn for the petitioner. 
Direct examination by Mr. Laddey.

Q Where do you live? A 325 Elizabeth avenue.
Q Do you remember the day when an occurrence 

took place in front of your house? A Yes, sir.
Q Do you remember what day of the week it was
do you remember the 8th day of December? A I 

can’t just say that I remember what date it was, but I 
know it was on Sunday morning.

Q On what floor do you live at 325 Elizabeth ave-
nue? A Third floor.

Q Do you get a good view of the street there? A 
Yes, sir.

Q Tell us what you saw on that day? A Well, 1 
can say from the very start I don’t want you to under-
stand that I seen the accident, because I didn’t.

The Court. Well tell us what you saw, 
Madame, and then we will understand.

Witness. Why my attention was drawn to go 
to the front and see what had happened and when
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I got there there was a trolley standing in the 
way and I couldn’t see just what did happen until 
the trolley backed back and the ambulance came 
and then I saw that there was a man lying there.

Mr. Egner. I ask that this testimony be strick-
en out because it appears from the story of the 
witness that she did not observe the scene until 
after the accident had happened. 2 0

The Court. From the conditions as seen after 
the accident you may raise a very strong logical 
inference as to the manner in which the accident 
occurred. Motion denied.

Exception prayed and allowed.
Q Go ahead. A But I want to say that while 

the man was lying there the other workmen were 
carrying broken stone and other stuff in wheelbarrows 
from our side of the street to the other side, where 
the mixer was. Now I don’t want to say that the  ̂
mixer was working, because I couldn’t tell you that, 
but I know that they were working with these wheel-
barrows.

Mr. Egner. Now I ask that this be stricken 
out. There is so much that is improper in it 
that I do not think we can sift the grain from 
the chaff, and I think this witness ought to be 
examined by question and answer so that I may 
have an opportunity to object as these parts of 
the testimony come forward. I think the answer ' 
ought to be stricken out.

The Court. The answer is harmless. She says 
I didn’t see something but I did see the men at 
that time carrying stone across the street. That 
part of it is perfectly proper. The rest of it can 
be stricken out but it is a waste of time to find 
it and take it out.

Q At about what time was that, Miss Hug? A 
1 was between seven and eight. 40



4 0
Florence A. Hug, cross.

Cross examination by Mr. Egner.
Q Now what time did you get up that morning? 

A Why I was in bed when my father called me to 
get up and go to the front to see what had happened.

Q And then how long did you remain looking out 
the window? A Until the man’s body was carried 
away.

10 Q And when was that? A Well, I can’t just tell 
you, but it took about ten minutes— about ten minutes 
for the ambulance to come, and I stayed there until 
the ambulance goes off and the man’s blood was cov-
ered up by a couple other men there.

Q Did you get right out when your father called 
you? A From bed?

Q Yes. A Yes, sir.
Q Now when this accident happened did all these 

men go look at the place and look at the man that was
20 hurt? A I can’t tell you. I didn’t see the accident 

happen.
Q Well, when you did see the scene weren’t all 

the men gathered around? A No, sir.
Q Was anybody there? A I think there was a 

few men there.
Q Few men? A Yes, sir.
Q And all the rest of the men did not pay any 

attention to the scene? A They kept-on working, 
the men with the wheelbarrows.

30 Q They were carting stones; and where did they 
cart the stones, to the other side of the street? A 
To the mixer, I suppose.

Q Now what you suppose. Was the mixer on the 
other side of the street from you? A Yes, sir.

The Court. Which side of the street are you 
on?

Witness. On the left hand side I think.
The Court. You are on the side away from the 

alms house or on the same side of the street as the 
alms house?4(1
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Witness. No, sir, on the opposite side from 
the alms house.

The Court. Opposite side. Then you are on 
the west side of Elizabeth avenue.

Witness. Yes, sir.
Q Now was the pile of stones on the opposite side 

of the street from the mixer? A Yes, sir.
Q And every time they crossed the street they .10 

crossed the tracks, did they? A Yes, sir.
Q And was this at eight o’clock that you looked 

out and saw these men? A No, sir. I don’t know 
what time it was. It was between seven and eight.

Q Between seven and eight, and therefore, it was 
between seven and eight that you saw these men 
carting the stones? A Yes, sir.

Q How many were there carting the stones? A 
I didn’t count them.

Q Well, about how many? A I don’t know. ‘¿0
Q Haven’t you any idea? A Well, I didn’t take 

any notice. I just took notice of them working.
Q However, you took notice they were carting 

stones? A Because I thought myself, there that 
man lay so unconscious and nearly dead and these 
others working, without a bit of sense, not letting on 
that that man was laying there at all.

Q And did you not observe—
Mr. Laddey. Let her finish the answer. Is that 

all? , m
Witness. What?
Mr. Lwddey. That is all the answer you were 

going to make?
Witness. Yes, sir.

Q And you didn’t count how many men there 
Were? A No, sir.

Q Were there more than three or four, as near as 
you can recollect? A Well, I think there was.

Q There were more?
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The Court. Did yon see any colored men there? 
Witness. I think there was a colored man 

there, or around the place, but I don’t know what 
he was doing.

The Court. Is your father here in court to-
day?

Witness. No, sir; he is an invalid.
Q Doesn’t he go out? A Well, not very much. 

We don’t trust him out.
Q Does he go out with you ever? A No; lie 

never—very seldom goes out,
Q Does he ever go out? Can he go out? A! Well, 

he don’t go out any because he dô n’t like td trust him-
self out. He has got palsey and creeping paralysis.

LOUISE HUG, sworn for the petitioner.

2o Direct examination by Mr. Laddey.
Q Are you the mother of the witness who has just 

testified? A Yes, sir.
Q And where do you live? A 325 Elizabeth ave-

nue.
Q Do you remember the Sunday in question? A 

When the accident happened?
Q That has just been testified to, do you? A 

Yes, sir.
Q Will you tell us your recollection of the occur- 

oo rence that took place? A Well, I didn’t see any 
more than the daughter.

The Court. Were you home that day? 
Witness. Yes, sir.
The Court. About what time did you notice 

something unusual?
Witness. When my husband called me.
The Court. And what time was that about? 
Witness. Between seven and eight in the morn- 

4(1 in g-
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The Court. And did you look out in the street 
then?

Witness. Yes, sir.
The Court. Well, what did you see?
Witness. Well, I didn’t see anything. The car 

was right in front of the man that was hurt. We 
didn’t really see the» man that was hurt until the 
car backed away to have the ambulance take 10 
him away; then I saw this man lying there un-
conscious.

Q Did you see any other men there? A Yes, sir.
Q What were they doing? A They were work-

ing.
Q What w;ere they working at? A They were 

carting stone and sand.
Q From where to whore? A From our side of 

the street to the opposite side.
Q You are sure that was the case while the in- 20 

jured man was lying there? A Yes, sir.

dross examination by Mr. Egner.
Q How far away is your house from the place 

where this man was struck? A Just across the 
street.

A Across the street? A Yes, sir.
Q Was it directly in front of your house? A 

Slanting. Just a little bit opposite.
Q A little bit opposite? And your husband called :,() 

you also? A Yes, sir.
Q And you didn’t see the man until the car backed 

away? A No, sir.
Q ) Now are you sure, Mrs. Hug, that it wasn’t after 

eight o’clock that you saw these men carting this stone 
and sand? A No, sir; it was not after eight o’clock.

Q Didn’t they work there all day after that? A 
Yes, sir.

Q And you are positive that immediately after 
the accident, at the time that this car backed away, 4 0
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the men were carting stone and sand? A They
were carting stone previous to when the car backed 
away.

Q When you first had your attention called they 
were still carting stone? A Yes, sir; they were still 
working.

Q Are you positive abou^ that? A I certainly
am.

The Court. Did you see the men working in 
the street before the accident?

Witness. No, sir; I did not. My husband did.
Mr. Egner. I ask that that be stricken out.
The Court. Strike out “ My husband did.”

Pe t it io n e r  Rest s .

Mr. Egner. I think that this petition ought to 
be dismissed, and I wish, in connection with this 
motion, to move to strike out testimony of the 
son given this morning as to the alleged admission 
made by somebody in the office of the respondent.

The Court. What do you understand that ad-
mission to be, not the purport of it, but the ad-
mission itself?

Mr. Egner. The admission, is this, that this 
man handed him his pay and said “ It is too bad 
your father was hurt on the job.” Now I assume 
that counsel means to show by that remark an 
admission on the part of the respondent that the 
man actually w7as hurt in the course of his em-
ployment and that he was engaged upon his 
employment at the time he was hurt. Now if 
that remark does not include that or counsel says 
they do not propose to use it for that purpose, 
why then I think they have not shown what the 
burden is upon them to show, that the man was 
hurt in the course of his employment.
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The Court. I will grant your motion and give 
the exception to the other side. I will strike it 
out. Now what is your motion to dismiss.

Mr. Egner. I do not see that the burden has 
been met which is upon this petitioner, to show 
that this man was at the time engaged in his 
employment—that this accident arose while lie 
was employed. The only witness produced who 
was present at the time of the accident and be- 
fore the accident is Mr. Lee, and he says that 
while it is true they went down there xat seven 
o’clock, the mixer was frozen and they could not 
proceed with their work until after it was fixed 
and it was not fixed until after the accident.

The Court. I think there is enough to bring 
the case plainly within the legitimate inference 
that this man was there in and about some busi-
ness of yours. I will deny the motion and allow 
you an exception.

JOHN REYNOLDS, sworn for respondent.

Direct examination by Mr. Egner.
Q Mr. Reynolds, are you employed by the Newark 

Paving Company? A Yes, sir.
Q And were you employed by them on December 

8th? A Yes, sir.
Q And what were your duties? A My duties 

there? As foreman.
Q As a foreman? A Foreman.
Q And what did you have charge of? A I had 

charge of that gang of men on that concrete mixing. 
The Court. What do you mean by that? 
Witness. The concrete mixing.
The Court. What one?
Witness. Elizabeth avenue.

Q flow man}7 were there there? A What?



John Reynolds, direct.
46

Q How many concrete mixers did you have? A 
Had one.

Q Only one on the job? A There was: two on 
the job—no; not that day.

Q Only one on the job that day? A That I know
of.

Q One on the job that day? A Yes, sir.
10 The Court. Only one gang?

Witness. There were two gangs.
The Court. Is that so, or two mixers?
TVitness. There was one concrete mixer—I 

don’t know whether the other one was on Eliza-
beth avenue that day or not.

Q You know there was one there? A Yes, sir; 
there was one there.

Q And you had charge of the one that was there? 
20 A  Yes, sir.

Q Now when did you get down there that morn- 
what time? A I was down there quarter to

seven.
Q And what did you notice as to the concrete 

mixer? A Well I noticed that the pipes was frozen 
leading from the fire hydrant to the concrete mixer.

Q Nlow in order to work that concrete mixer you 
had to have »water, don’t you? A Yes, sir.

Q Could the mixer work without water? A No, 
30 sir; not very well.

Q Well, did you try to work it? A No, sir.
Q What did you do then? A Well, I took the 

frozen pipes off and put the pipe that wasn’t frozen 
on.

Q Now the men in the gang, what was their work 
down there—what did they do? A What do they 
do?

Q Yes. A  W ell, as a rule they wheel sand, stone,
4 p cement—
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Q Up to the mixer? A  When the concrete mixer
is working; yes, sir.

Q And it is put in the mixer? A Put in the 
mixer.

Q And it turns out concrete and then cart it away ?
A Yes, sir—the machine carted it away herself.

Q Oh, the machine deposits it right out in the
street? A Yes, sir. _ 10

Q Well, how long did it take you to fix this con-
crete mixer? A Well, to the best of my opinion, it 
must have been about twenty minutes to nine or 
thereabout when I got her started?

Q Until you got her started? A Yes, sir.
Q Now meanwhile, while you were working fixing 

the concrete mixer, was the gang engaged in carting 
stones? A Not to my knowledge. I didn’t see none 
of them carting any.

Q You didn’t? A No, sir. 20
Q Of course, while you were fixing the mixer— 

fixing those pipes was the mixer working? A No, 
sir.

Q And you know, of course, that Mr. Klotz was 
hit by the trolley car? A Well, I heard somebody 
holler, “There is a man hit.”

Q You didn’t see the accident yourself? A No, 
sir.

Q Was the repair of the concrete mixer com-
pleted before or after this accident? A Well, it 
was pretty near an hour after.

Q Pretty near an hour after? A Pretty near an 
hour, through the excitement and—

Q And what is your recollection as to the time 
when the carting of stone commenced with reference 
to the repair of the mixer? A Well, as soon as the 
mixer started the men went to work and carted stone, 
cement, and sand.

Q Started in carting stone and cement and sand?
A Yes, sir. 4,,
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Cross examination by Mr. Laddey.
Q While you were fixing this engine where were 

the other— A We were fixing the machine.
Q While you were fixing the mixer— A The 

pipes.
Q' Pipes of the mixer? A Well, some of them 

were standing around; some of them I don’t know
10 what they were doing.

Q You don’t know where some of them were? A 
I couldn’t say.

Q Do you know what men—or whom can you 
recall that were standing around? A Well, I 
couldn’t say.

Q You couldn’t say? A No, sir.
Q You don’t remember any of them? A No, sir; 

I was busy at that time myself.
2q Q Do you know7 where Mr. Egan was? A No, 

sir.
Q Do you know where Mr. Lee was? A No, sir 

—well, Mr. Lee was helping me on the pipe for one.
Q Do you know wdiere Mr. Klotz was? A Well, 

he wras around.
Q He was around too. Now did you—wras there 

any material there near you ready to be put in the 
mixer as soon as you got it started? A Not to my 
knowledge.

30 Q Not to your knowledge? A No, sir.
Q You are not positive? A Not to my knowl- 

edge.
Q You don’t recall any? A I wouldn’t swear 

to that.
Q You wouldn’t sw-ear to it. That is all.

By the Court.
Q What v7as Klotz doing there that morning? A 

Well, Klotz was there the same as the rest of the 
4d gang, your Honor, to go w7ork.
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Q You haven’t told us what they were doing? A 
Had them working—

Q You told Klotz to come there at seven o’clock, 
didn’t you? A Yes, sir.

Q You ordered him there. Now he arrived at 
seven o’clock, didn’t he? A Yes, sir.

Q And after you got there did you tell him any-
thing to do in particular? A No, sir; I didn’t tell j  ̂
him anything.

Q Did you tell him anything not to do? A No, 
sir.

Q Did you see him actually engaged in any work?
A No, sir. I never speak to one man personally in 
the gang unless I want something particular,

Q Well you saw him there? A Yes, sir; I seen 
him there.

Q Do you run the time cards? A No, sir.
Q Are you responsible for reporting the time into 20 

the company? A No, sir; the time keeper; got a 
time keeper to take up the time twice or three times 
a day.

Q The time keeper does that? A Yes, sir. If 
a man goes away between time he gives me the num-
ber, I turn it in to the time keeper.

Q Who has charge of the barrows there for the 
company—who has charge of the wheel-barrows? A 
I have full charge of the whole gang.
Further cross. :;o

Q When the people come in the morning do you 
have to give them out or do they grab them? A No, 
sir; they go in and pick out their wheel-barrow. As 
a rule they work on the wheelbarrows— some of them 
have got them marked so that they get the wheel-
barrow to-morrow that they had to-day and so on.

Q But they are under your charge? A They are 
under my charge.

10
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By the Court.
Q What do you mean by that, Mr. Reynolds, 

“ They work on their wheel-barrows,” you mean that 
they do something about it? A: Sometimes they 
think, your Honor, that one wheel-barrow is better 
than another. They think it is better than another 
because they give a little more care to it than another. 

10 Q One man takes better care of his than another? 
A That might be.

Q And then he wants that same wheel-barrow 
again? A As a rule.

Q Do you know whether Klotz had a wheel-bar-
row that he called his own? A I couldn’t say that. 

Q You remember Klotz, don’t you? A Yes, sir. 
Q You remember the man? A Yes, sir.

Further cross.
20 Q Do you remember seeing some of the men take 

their wheel-barrows that morning? A No, sir.
0  You didn’t see him? A No.

Re-direct.
Q A certain wheel-barrow is not assigned to 

every man, is it? A No, sir; no, no.
Q Takes whatever wheel-barrow he finds at hand? 

A Yes, sir; first come, first served. .
The Court. Who greases the wheel-barrows 

HO and looks after them?
Witness. The man that is running them as a 

rule.
The Court. The man who is running it? 
Witness. Yes, sir.

Q I understood you to say, Mr. Reynolds that they 
did not begin to run these wheel-barrows until after 
the mixer was fixed? A No, sir.

Q They did not? A They didn’t have any use 
4d for them until after it was fixed.
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The Court. What is it that fixes that in your 
mind?

Witness. Fixes what?
' u*The Court. The fact that they didn’t go to 

work until after the accident?
Witness. They were standing around; they 

can’t go to work until the mixer.was ready to 
go to work. 10

The Court. Weren’t the men at that particu-
lar time wheeling sand and stone across the street 
—across the tracks?

Witness. No, sir.
The Court. Sure about that?
Witness. Yes, sir; I am sure about that.
The Court. Do you know whether or not the 

company allows pay for that time that they 
waited? 20

Witness. That is something I couldn’t say, 
your Honor.

The Court. You don’t know?
Witness. No, sir.

Q Did you get paid from seven o’clock that morn- 
ing?

Objected to.
The Court. It don’t appear that he is in the 

same class of labor. Objection sustained. ,.q
Q Where are the barrows left when the laborers 

quit at night? A Eight on the job.
Q Where do they put them? A Put them— 

stand them up along side of the curb.
Q Alongside of where? A Alongside of the 

curbline.

By the Court.

Q In the street? A In the street; yes, sir.
40
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Q Were they put there or were they put in an 
empty lot somewhere? A No, sir; put on the street 
wherever we quit, they put them, with a night watch-
man there with them.

I
JOHN EGAN, sworn on the part of respondent,

 ̂ Direct examination by Mr. Egner.
Q Mr. Egan, where are you now employed? À I 

am employed for the Public Service.
Q Were you in December employed by the New-

ark Paving Company? A Yes, sir.
Q And when did you stop working for them? A 

I started to work for them that Sunday morning at 
ten minutes—

Q I mean when did you stop working for them? 
A Stop working?

20 Q Yes. When did you go with the Public Service? 
A Two weeks ago.

Q Did you work with the Newark Paving Com-
pany up to two weeks ago? A Yes, sir.

Q Now you say you worked for them on De-
cember 8th? A Yes, sir.

Q Did you know Klotz? A Yes, sir; I brought 
back the trolley car and put him in the ambulance.

Q You knew him personally? A No; I had 
never seen him until that morning.

Q You knew him that morning, didn’t you? A 
Yes, sir.

Q You were part of the same gang, weren’t you ? 
A Yes, sir; 1 was.

Q Now what time did you get' down there that 
morning? A I got down there about ten minutes 
to seven.

Q What, if anything, did you find out about the 
mixer? A Well, the water pipes were all froze up 
that was leading from the hydrant to the mixer and 
we could get no water and the men couldn’t start40
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to work and the superintendent brought fifteen of 
the men oyer to the Park View Yard to run the stone 
off the cars.

Mr. Laddey. I would ask that the witness tes-
tify by question and answer, as Mr. Egner sug-
gested, because it is difficult for us to follow it.

Q You say part of the men were sent over to an-
other job at Park View? A Park View Yard to yq 
cart stone off the car, and the rest of them stood—-

Q Never mind about that. We are just interested 
in this place where the accident happened. Now the 
men who didn’t go over to Park View, what did they 
do? A They stood up. They had nothing to do.

Q When were those pipes repaired leading to the 
mixer, about what time in the morning? A Well, 
they were ready to go to work about ten minutes to 
nine in the morning.

Q About ten minutes to nine in the morning? A 20 
Yes, sir.

Q Was that after Mr. Klotz was hit? A Yes, 
sir; Mr. Klotz got hit about 7.40.

Q Now what work did Klotz do? A WTell, he 
at the time—

Q What work did he generally do in the gang?
A I have never seen him until that morning, sir. I 
didn’t work with that gang until that morning.

Q What work did the gang do—what were they 
supposed to do? • - a ..

The Court. He never was in the gang before.
Q What work did the gang do that day? A The 

gang, some of them, was left standing up.
Q I mean after you started in to work? A They 

started to bring stone and sand and cement and level 
concrete on the street, gave it about seven inches high
or five inches high, whatever the specifications called 
for.

Q Did you see Mr. Klotz when he was hit? A
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Q Where was he? A He was leaning on the 
wheelbarrow.

Q What? A He was laying on the wheelbarrow; 
himself and a little fellow was fooling and laughing 
couple minutes before that, as you would do, and then 
he went and laid on the wheelbarrow, on the west side 
of the car track and as the car wras going down he 

10 raised his head up this way and the forehead got hit 
against the moulding of the car.

Q What hit him? A The moulding of the car.
Q In what position was the wheelbarrow upright 

or upside down? A By gosh, I don’t know, sir.
Q You don’t know? A No, sir.

The Court. Then why did you say he was 
laying in the wheelbarrow?

Witness. Your honor, he was this way on it 
(indicating) and the wheelbarrow wTent this way 

20 (indicating) and the car track runs this way
(indicating) and he was this way (indicating), 
and he raised his head towards the car and the 
moulding of the car hit him and knocked him 
over.

Q Was he carting stone at the time he was hit? 
A No, sir; because the machine wasn’t working.

Q Were any of them carting stone at the time of 
the accident? A No, sir.

Q And When, that morning, did the men begin 
30 carting stone and sand? A Ten minutes to nine.

Cross examination by Mr. Kalisch.
Q You wmrked as a laborer for this company? A 

Yes, sir.
Q How much did you get a day? A I got eigh-

teen cents an hour.
Q How much do you get on Sundays? A Eigh-

teen cents an hour.
Q Howr many hours—or wdien did you stop on 

4 0 Sunday—that Sunday? A Five o’clock.
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Q For how many hours were you paid on that 
Sunday? A I got paid for seven hours.

Mr. Egner. I object as irrelevant and imma-
terial, what this man got.

The Court. I overrule the objection.
Exception prayed and allowed.
The Court. What were the seven hours that 

you worked?
Witness. I worked from nine o’clock to five.

Q From nine to five. Do you call that seven 
hours? Now how do you reckon that as seven hours?
A Well, three to twelve and four from one until five.
That is seven hours.

Q You don’t get paid from twelve to one? A 
No, sir; not a. cent.

Q You don’t get paid from twelve to one? A 
No, sir. I have that for my dinner-—for my lunch. 20

Q You don’t get paid during that time? A No, 
sir; not a cent,

Q W7hat time did you get on the job? A I got 
on the job about quarter to seven.

Q Didn’t you say on the 9th of December, the day 
after this accident, that you would say anything at 
all— A No, sir. Who said that?

Q In order to help out this company. Now I will 
tell you who, to Mr. Wolff, Fred Wolff.

Mr. Egner. I object.
The Court. You have got to call his attention 

to the time, place, circumstances and persons 
present.

Q Did you not on the 9th of December, the day 
after this accident, say to Mr. Fred Wolff, in the 
presence of several of the gang—nowT don’t shake your 
head until I finish—that you would say anything at 
Ml to help the company in this case or in this claim?
A No, sir; I did not. It is no such thing. I am on 10
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my oath and I tell the truth. I have never said any 
such thing. Get Mr. Wolff here.

Q Now you said before that you saw Klotz just 
before the car struck him? A Certainly I seen him.

Q And he was looking directly at you? A No; 
he was fooling wTith a fellow down there—down on the 
bench there— they were talking and fooling.

10 Q On the bench? A He is here as a witness 
(pointing).

Q I don’t knowT what you say. A The man that 
is here for witness.
' Q I say w'here was he fooling—where was he when 
you saw him? A Well, right up one side of the 
track, about a couple of feet out on the track—on the 
street.

Q Was he with his side towards you; did he have 
his side towards you ? A N o; he was standing talk- 

20 ing to him—talking, within about five or ten feet of 
me.

Q You are not answering my question. I asked 
you whether his side was towards you, one of his 
sides? A I don’t know; he was talking to this 
gentleman up there on the end.

Q Was he facing you? A No, sir.
Q Did he have his back towards you? A Yes, 

sir; he had his back to me talking to this—
Q And he was leaning down? A Yes, sir.

30 Q Now wiiat did you see him do as he was leaning 
down with his back to you? A He was resting him-
self on the wheelbarrow.

Q What was he doing? A He was resting him-
self on the wheelbarrow.

Q He was resting himself on the wheelbarrow? 

A Yes, sir; nine or ten of them on the street.
Q If he had his back to you there how was he 

resting himself on the wheelbarrow? A This way. 
He was leaning on the wheelbarrow. I was standing 

40 up.
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Q Could you see his hands? A Yes; why 
wouldn’t I.

Q I am not asking you why you wouldn’t. I am 
asking you if you did see his hand? A Yes, sir.

Q Will you explain how you could see his hands 
when he had his back to you and was leaning down?
A Yes, sir.

' The Court. Answer the question. Did you J 0 
hear the question?

Witness. No, sir.
Q (Question read.) A Yes, sir. This is the way 

he was leaning down. I was standing out where that 
man is there (indicating) and I could see his hands.
You could see mine now. And here is the way he was 
when he come up and the car hit him, the moulding 
of the car (indicating). r

Q Why did you say his back was towards you 
then? A Yes, sir. Wasn’t my back towards you 
when I was leaning?

Q No, sir. Your back was towards the person 
standing over there. A Wasn’t my back towards 
you?

Q How low was he leaning down? A Well, 
about one or two minutes, that is all.

Q How low was he leaning down, not long? A 
Well, about a minute.1

The Court. How far was he stooping over?
Witness. Well, the barrow is about two feet 

from the ground, the top of the barrow and he 
had his two hands on the barrow, your honor.

Q And were the handles of the barrow towards 
him? A The handle of the barrow was towards him.

Q Towards him? A Yes, sir.
Q The barrow was upright? A Yes, sir.
Q You are sure of that? A l"es, sir.
Q And was he between the two handles? A Yes, 

sir> an  ̂ resting on the barrow. 4 0
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Q He was—did you see in the barrow? A 
Nothing—did I see in the barrow?

Q Yes. A There was nothing in the barrow.
Q How do you know there was nothing in the 

barrow? A Why, I seen—there was about ten or 
fifteen of them there empty.

Q What? A There were about ten or fifteen 
10 wheelbarrows there empty.

Q I ask you how you could see that there was 
nothing in his wheelbarrow? A Why all the wheel-
barrows was empty, there was nothing in them.

Q How do you know there was nothing in his 
wheelbarrow, how did you see that from where you 
were? A Why, I seen it—after the man getting hit 
there was nothing in it at all.

Q Was the wheelbarrow struck at all when the 
car struck Klotz? A No.

20 Q Didn’t it throw him over the "wheelbarrow there? 
A It knocked him over on the broad of his back, 
his feet towards Elizabeth avenue, his head towards 
Frelinghuysen avenue.

Q When you looked was the "wheelbarrow struck? 
A I don’t know. I went up after the car and 
brought the car back and come back wdth the car and 
telephoned for the ambulance.

The Court. Strike out the answer.
Q Do you know whether that car or the blow of 

30 the car. striking Klotz moved the w7heelbarrow 
around? A I don’t know that.

Q Did you look at the wheelbarrow after? A 
N o; I didn’t look after the wheelbarrow.

Q Then how do you know there was nothing in it? 
A There was nothing in it.

The Court. How do you know?
Witness. Because all of them wrheelbarrows 

Was empty after this gentleman got taken away; 
there was eleven wheelbarrows and all was empty 
because no one had started to work that morning.4d
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Q Then you don’t know whether there was any-
thing in them or not?

Mr. Eyner. He says there was nothing in it.
Mr. Kalisch. He hasn’t shown there was 

nothing in it. There is no proof.
The Court. He says he knows there was 

nothing in it because after they took him away 
there was nothing in it. Saw it after they took 10 
him away.

Witness. I am the man that put him in the 
ambulance. The officer was there, too.

Q I understood him to say after that that he didn’t 
look at the wheelbarrow? A There was nothing in 
any of the wheelbarrows.

The Court. Did you look at the wheelbarrows 
after he went away?

Witness. I looked after them after they went 20 
away. ‘

The Court. Did you look in this wheelbarrow?
Witness. Yes, sir; there was nothing in either 

of them. There wras nothing in the wheelbarrow 
at all.

Q Did you see them move the wheelbarrow oyer?
A No, sir; I did not.

Q Sure of that? A (Witness answered but the 
stenographer could not understand and asked that it 
be repeated.) All the wheelbarrows w'ere out right 
on the job for the men to take and go to work as 
soon as they got the mixer fixed.

 ̂ The Court. Before you said instead of “ job,” 
track,” didn’t you? You said all the wheel-

barrows were right at the track waiting until 
they got the mixer fixed?

Witness. The stone was.
Q {By the Court.) Had the wheelbarrows been 

a en down from the place where they were kept all 40
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night? A Yes, some of them grabbed their wheel-
barrows, all ready to go to work.

The Court. The wheelbarrows were stored dur-
ing the night up against the curb, were they not? 

Witness. Well, some of them.
The Court. And this wheelbarrow that you 

speak of that Mr. Klotz was leaning on was taken 
10 away from the curb, was it?

Witness. Yes, your honor.
Q Did you see Mr. Klotz take it over to where he 

was struck after? A No, sir; I did not see him 
taking it over. I only seen him laying down on it.

Q Did you take it over there? A No; I did not. 
Q See any one else take that wheelbarrow over 

there? A No, I did not, I did not,
Q Does each man pick out his own wheelbarrow 

and work it himself, does each man take his wheel-
20 ibarrow wherever it is to go? A Yes, sir.

T e s t i m o n y  C l o s e d .

It is stipulated and agreed that the foregoing is a 
true transcript of the testimony taken on the hearing 
before the Honorable William P. Martin, Judge.

J o h n  V . L a d d e y , 

Attorney of Petitioner. 
M c C a r t e r  & E n g l i s h , 

Attorneys of Respondent.

40
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Statement and D eterm ination  o f F acts  
and Conclusions.

Filed July 15, 1913.

ESSEX COUNTY COURT OF COMMON PLEAS.

Ha t t ie  K l o t z , as1 Administratrix 
of the goods and chattels of 
Ch a r l e s  K l o t z , deceased,

Petitioner,
vs.

Ne w a r k  P a y i n g  C o .,

Respondent.

Summary 
proceeding 
under Work-
ingmens Com-
pensation Act 
of 1911.

10

Mr. John V. Laddey, for Petitioner.
Messrs. McCarter & English (Mr. Arthur F. Egner, go 

of counsel), for Respondent.

MARTIN, J.

This is a proceeding brought by Hattie Klotz as 
administratrix of the goods and chattels of Charles 
Klotz, deceased, and also as widow of such deceased, 
on behalf of herself and Tessie Klotz, born May 30,
1904, the child of the petitioner and decedent, Charles 
Klotz, - born September 5, 1900, the child of the de-
cedent and his first wife, Ann Rittershofer or Klotz, 
the child of petitioner and her first husband, one 
Rittershofer, born July 4, 1899, and Robert Ritters-
hofer or Klotz, born March 4, 1898, the child of peti-
tioner and her first husband, the said Rittershofer, 
against the Newark Paving Company, a corporation, 
respondent, under the act entitled:

“An Act prescribing the liability of an em-
ployer to make compensation for injuries re-
ceived by an employee in the course of employ-
ment, establishing an elective schedule of com- 40
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pensation, and regulating procedure for the de-
termination of liability and compensation there-
under.”

Approved April fourth, 1911 (Chap. 95, p. 134), 
known as the “ Employer’s Liability” or “Working- 
men’s Compensation Act,” and the supplement there-
to approved May second, 1911 (Chap. 368, p. 763 )v 

10 in which petitioner prays that the amount due and 
to be paid the petitioner for herself and said children 
provided for by the act be ascertained and that judg-
ment be entered therefor. Upon filing the petition 
a day was duly fixed for hearing, and after due serv-
ice of process and a copy of the petition upon the 
respondent, the respondent appeared and answered. 
At the hearing, in the presence of counsel, witnesses 
presented by the parties were examined and the mat-
ter submitted for decision.

20 Charles Klotz, deceased, was an employee of the 
respondent, the New7ark Paving Company, engaged 
as a helper on the Elizabeth avenue paving contract. 
On the day prior to Sunday, December 8, 1912, he 
was instructed by his foreman to report for work 
with other members of his gang on the Sunday in 
question, near the corner of Hawthorne avenue on 
Elizabeth avenue about seven o’clock. His duties up 
to that day were to wheel stone and cement in a 
wheel barrow from one side of the avenue to a con- 

30 Crete mixing machine which was situated on the other 
side of Elizabeth avenue. The trolley tracks were in 
the middle of the avenue. On his arrival at the work 
at seven o’clock it was found that the pipes of the 
machine were frozen so that it could not be used 
immediately, thus delaying the work a short time. 
Klotz, however, wheeled some stone across the tracks 
before the accident. After taking a few loads across 
the tracks he was near the tracks repairing or work-
ing on his empty wheelbarrow and was struck by one 
of the cars of the Public Service Street Railway Com-40
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pany, receiving an injury as a result of which he died 
within a short time. The accident arose out of and 
was in the course of his said employment.

Charles Klotz, deceased, was married to the peti-
tioner, Hattie Klotz, his second wife, and by her had 
the child Tessie, born on May 30, 1904, now a little 
over nine years of age, and left him surviving also one 
child, Charles, born on September 5, 1900, the son of 
his first wife, now almost thirteen years of age, Ann 
Klotz or Rittershofer, born July 4, 1899, now about 
fourteen years of age, is the child of petitioner and 
her first husband, now deceased, and the stepchild of 
Charles Klotz, deceased, and Robert Klotz or Ritters-
hofer, born March 4, 1898, now fifteen years of age, 
likewise the child of petitioner and her first husband, 
now deceased, and the stepchild of Charles Klotz, 
deceased, all of whom now are and were at the time 
of the injuries residing in the City of Newark. The 
petitioner, the widow of deceased, and all these chil-
dren and stepchildren were actually dependent upon 
the deceased at the time of his death.

The deceased did not leave a will.
Hattie Klotz was duly appointed administratrix of 

the goods and chattels of the estate of Charles Klotz, 
deceased, by the Surrogate of Essex County on the 
thirteenth day of December, 1912, and has given a 
bond for the faithful performance of her duties as 
such in the sum of sixteen hundred dollars.

The wages received from the respondent by the 
decedent were nine dollars and fifty cents a week.

The decedent upon his marriage to petitioner re-
ceived into his family as one of his own children Ann 
Rittershofer and Robert Rittershofer and supported 
them up to the time of his decease and they were a 
part of decedent’s household at the time of his death. 
This places upon him the obligation of support and 
maintenance. Dissenger’s Case, 39 N. J. Eq., 227:
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Haggerty vs. McCanna, 25 N. J. Eq., 48; 8nover vs. 
Pratl, 38 N. J. Eq., 207, and 29 Cyc., 1667. There-
fore in contemplation of law the decedent was in loco 
parentis. If a child adopted under the statute is a 
child within the act ( Yobe vs. Erie R. R. Co., 36 N. 
J. L., 154) , it is difficult to understand why one who 
is a child under the common law should not be within 

20 the act. These stepchildren are within the purpose of 
the act, which is to protect actual dependents ( Banis-
ter vs. Kriger, 85 Atl., 1027), and they , are plainly 
within the reason of the decision in Blanz vs. Erie
R. R. Co., 85 Atl., 1030 and are therefore actual legal 
dependents. The word “ child” is frequently com 
strued to include all stepchildren, 7 Cyc., 125 N., 39, 
and no doubt the legislative intent was to include 
stepchildren actually dependent upon the decedent.

The respondent denies that the accident arose out 
20' an<l in the course of the employment, and also in-

sists that there is no legal responsibility resting upon 
it, because after the accident and before the com-
mencement of this summary proceeding the petitioner 
made a claim for damages against the Public Service 
Street Railway Co. for the negligent act of said com-
pany and was paid the sum of eight hundred dollars 
in full satisfaction of the damages sustained by her 
by reason of the injury and that a general release 
was made and executed by the petitioner and deliv- 

j. ered to the Public Service Street Railway Co.
Respondent contends that petitioner is not entitled 

to recover because the claim has been merged into 
the release under seal. This question has been set-
tled adversely to this contention. Perlsberg vs. 
Mueller, 35 N. J. L. J., 202; Houghton vs. Root Con-
struction Co., 35 N. J. L. J., 332, and there is nothing 
to the contrary in Bryant vs. Fissell, 86 Atl., 458-461.

It is argued, however, that as the claim of the de 
cedent is on contract (Deeny vs. Wright & Coho 
Lighterage Co., 36 N. J. L. J., p. 121) that the4(1
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respondent is an insurer of the decedent and as such 
is entitled, upon the doctrine of subrogation, to be 
subrogated to the rights of the petitioner against the 
Public Service Street Railway Co., and that the eight 
hundred dollars paid should be credited on account 
of any amount due from respondent to petitioner.

Subrogation is the substitution of another person 
in the place of the creditor, so that the person in 3,0 
whose favor it is exercised succeeds to the right of 
the creditor in relation to the debt. The doctrine is 
one of equity and benevolence and, like contribution 
and other similar equitable rights, was adopted from 
the civil law, and its basis is the doing of complete, 
essential and perfect justice between all parties with-
out regard to form, and its object is the prevention 
of injustice. 37 Cyc., 363. It cannot be invoked to 
override and displace the real contract of the parties.
37 Cyc., 367. Subrogation is allowed only in favor *1) 
of one who under some duty or compulsion pays the 
debt of another, and cannot be invoked in favor of 
one who pays a debt in the performance of his own 
covenant, for the right of subrogation never follows 
an actual primary liability, and there can be no right 
of subrogation in one whose duty it is to pay. 37 
Cyc., 374.

The statute before the amendment of April 1, 1913 ' 
(Pamphlet Laws, p. 302), did not provide for credit-
ing any amount received from a third party to the 3 0 
account of the employer. The amendment referred 
to specifically provides what credit shall now be 
given.

The principal difficulty with the position of the 
respondent is that it is not an insurer but an em> 
P%er, and is primarily liable on its own contract. 
Subrogation, therefore, does not apply. In addition 
to this the doctrine invoked is one of equity which 
cannot be applied in this court.

4 0
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The . petitioner, on behalf of herself, Tessie, 
Charlie, Ann and Robert, is entitled to receive fifty- 
five per centum of the wages received by the decedent 
at the time of his death, which is the sum of five 
dollars and twenty-two cents, from two weeks after 
the death of Charles Klotz until Robert shall become 
sixteen years of age, on March 4, 1914, and after that 
petitioner is entitled to fifty per cent, of the wages, 
or four dollars and seventy-five cents a week, to which 
the maximum and minimum clause applies, thus 
making the amount due and payable $5 a week 
(.Banister vs. Kriger, siapra.) , for the remainder of 
the statutory period, three hundred weeks. The peti-
tioner is therefore entitled to judgment with costs.

The legal adviser of the petitioner is entitled to 
compensation in addition to costs and will be allowed 
the sum of one hundred and fifty dollars to be paid 

20 out of the first payments, now past due.

WM. P. MARTIN, 
President Judge, Essex County Court 

of Common Pleas.

SO

40
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Judgm ent,

ESSEX COMMON PLEAS.

24836. Tuesday, July 15, 1913.

Fee, $150
and costs..

tion. Damages 
for 300 weeks. 
Costs Counsel

On Petition
for Compensa- lo

For petitioner, John V. Laddey, Esq.
For respondent, Messrs. McCarter & English.
The above stated cause having been duly heard by 

the court without a jury and decision reserved, the ^  
court (Judge Martin) in its statement of facts and 
determination filed this day, saith it finds in favor 
of the petitioner and assess the damages against the 
respondent in the sum of five dollars and twenty- 
two cents ($5.22) per week, payable for a period 
beginning December the twenty-second, nineteen hun-
dred and twelve until March the fourth, nineteen 
hundred and fourteen, and the further sum of five 
dollars ($5.00) per week, payable for a. period begin-
ning from said March the fourth, nineteen hundred 
and fourteen for the remainder of the statutory 
•Period, three hundred weeks (300) together with 
costs.

The legal adviser of the petitioner is entitled to 
compensation in addition to costs, and will be allowed 
the sum of one hundred and fifty dollars ($150.00),
0 be paid out of the first payments now past due.

40
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Return to Writ.
To the Honorable the Chief Justice and Associate 

Justices of the Supreme Court :

The determination and statement of facts and judg-
ment, together with all proceedings for the makin 
of the same, and all things touching and concemin 

10 the same as fully and entirely as before us they re-
main or are in our custody or control, whereof men-
tion is within made, we do hereby certify and send un-
der our seal in the schedule hereto annexed, as within 
we are commanded.

WM. P. MARTIN,
(s e a l ) Judge of the Essex County Court

of Common Pleas.

Jo s e p h  Mc Do n o u g h ,
20 Clerk of the Court of Common Pleas.

30

cxi ex>
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R easons.
Filed September 5, 1913.

NEW JERSEY SUPREME COURT.

Ne w a r k  P a v i n g  C o m p a n y ,

The prosecutor presents the following reasons for 
setting aside the proceedings, determination and state-
ment of facts and judgment brought before this Hon-
orable Court by the writ of certiorari in the above en-
titled cause.

First. Because the said prosecutor, Newark Pav-
ing Company, is not nor was in any wise liable to pay 
to the said Hattie Klotz, as administratriv of the goods 
and chattels of Charles Klotz, deceased, any compensa-
tion under or by reason of an act entitled, “An act pre-
scribing the liability of an employer to make compen-
sation for injuries received by an employe in the course 
of employment, establishing an elective schedule of 
compensation and regulating procedure for the deter-
mination of liability and compensation thereunder,” 
approved April 4th, 1911, and the acts amendatory 
thereof and supplemental thereto, for the following 
reasons:

(a) Because the said act is unconstitutional.
(b) Because the injury to the said Charles Klotz 

did not arise out of and* in the course of his employ-
ment with the said Newark Paving Company.

Th e  C o u r t  o f  C o m m o n  P l e a s  i n

AND FOR TH E C O U N T Y  OF E S S E X , 

e t a l ,

Defendants.

On
Certiorari.
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(c ) Because the right of action, if any, against the 
said Newark Paving Company, because of the injury 
and death of said Charles Klotz was merged in and 
released by a release under seal delivered by said Hat-
tie Klotz as administratrix, &c., to the Publie Ser-
vice Corporation of New Jersey, which was respon-
sible for the injury and death of said Klotz, releasing 
it from all liability therefor.

(d) Because said Hattie Klotz as administratrix, 
&c. by a release under seal released the Public Ser-
vice Corporation of New Jersey, the tort feasor re-
sponsible for the injury and death of said Charles 
Klotz from all liability therefor.

(e) Because the said Hattie Klotz as administra-
trix, &c. destroyed the right of subrogation which said 
Newark Paving Company had against the Public Ser-
vice Corporation of New Jersey, the tort feasor re- 
sponsible for the injury and death of said Charles 
Klotz.

Second. Because the said Common Pleas Judge 
erroneously and improperly found and determined the 
facts from the evidence taken in said proceeding,

Third. Because the said Common Pleas Judge 
erroneously and improperly applied the law to the 
facts found and determined from the evidence taken 
in said proceeding.

Fourth. Because the said Common Pleas Judge 
erroneously and improperly refused to allow credit up-
on the alleged liability of said Newark Paving Com-
pany for the sum of eight hundred dollars, paid to the 
said Hattie Klotz as administratrix, &c. by the Public 
Service Corporation of New Jersey, the tort feasor 
responsible for the injury and death of said Charles 
Klotz, deceased in discharge of its liability therefor.

Fifth. Because the said Common Pleas Judge er-
roneously and improperly applied the law relating to 

o
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the awarding of compensation and allowed compensa-
tion in excess of that allowed by statute in that the 
said Gommon Pleas Judge allowed a percentage of 
wages based upon the said Charles Klotz having been 
survived by his widow and four children, whereas two 
children of said children for whom allowance was 
made by said Common Pleas Judge were step-children 
of said Charles Klotz.

Sixth. Because the said proceedings are in divers 
other respects irregular, unjust, illegal and oppressive 
to the prosecutor.

McCABTER & ENGLISH, 
Attorneys of Prosecutor.

:w

4 0
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Opinion.
Filed February 24, 1914.

NEW JERSEY SUPREME COURT. 
November Term, 1913.

Newar k Pav in g  Co mp a n y  1
vs. ( 10

Hat t ie K lqtz , administratrix. i

Submitted November Term, 1913. Decided Febru-
ary , 1914.

1. Where a workman is injured by an accident 
arising out of and in the course of his employment, 
and a tort feasor other than his employer, is respon-
sible therefor, the right to compensation under the
act of 1911 is not lost by settlement w ith and a. re- 20 
lease of the tort feasor.

2. The right to compensation under the Work-
men’s Compensation Act of 1911, as originally
enacted, and the right to recover damages of a tort 
feasor are of so different a character, that the em-
ployer has no right by way of subrogation to the claim 
of the workman against the tort feasor. The amend-
ment of 1913 is not merely declaratory of the legisla-
tive intent under the act of 1911.

3. Dependent step-children who have been sup-
ported by a deceased workman are included within 
the word children in the act of 1911.

Certiorari to Essex Pleas.
Before Justices Swayze and Bergen.
The following statement of facts is taken from 

prosecutor’s brief : “ Klotz was one of a gang of men 
employed by the respondent to wheel stone and ce-
ment to a concrete mixer at work on Elizabeth avenue 
on the repavement of that street. He ŵ ent to his 40
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It therefore partakes to some extent of the nature 
of a pension, and we have held that there must be 
specific findings of fact to warrant an order commut-
ing the payments into a lump sum. New York Ship-
building Co. vs. Buchanan, 87 Atl., 86. This object 
of the act is especially emphasized by the amendment 
of 1913 (P. L., 309), which declares that it is the in-
tention that the compensation payments are in lieu 

I® of wages and are to be received by the employee or 
his dependents in the same manner in which wages 
are ordinarily paid; that commutation is a departure 
from the normal method of payment to be allowed 
only under unusual circumstances and not for the 
purpose of enabling the injured employee or the de-
pendents of a deceased employee to satisfy a debt or 
to make payment to physicians, lawyers, or other per- 

. sons. Although this enactment is later than the acci-
dent for wdiich this suit is brought, it is an express 
legislative declaration of the intent of the act, an in-
tent which might have been properly inferred from 
the provisions of the original act. If the statutory 
compensations were subject to deductions by reason 
of payments made by a third person—the tort feasor 
—to the person injured or to his dependents, in satis-
faction of the liability for the tort, this object of the 
statute would be thwarted and in effect the commu-
tation to a lump sum would take place without any 
order of the court and at the will of tlie injured party 
or his representatives. If on the other hand the em-
ployer were allowed to recover of .the tort feasor by 
action in the name of the employee or his representa-
tive, he would, be able to recover in advance of pay-
ments by him and at a time when the extent of his 
own liability could not be ascertained. These con-
siderations suffice to show that the right to compen-
sation under the statute and the right to recover dam-
ages of the tort feasor are of so different a character 
that the rule of law appealed to by the prosecutor is 

^  inapplicable. The release, therefore, of the claim
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work at seven o’clock in the morning but when he 
arrived there, it was found that owing to the pipes 
of the concrete mixer having been frozen, no work 
could be done until this had been repaired. The. men 
therefore could do nothing whatever and about 7.40 
and at least an hour before the mixer was fixed so 
as to permit the resumption of work, Mr. Klotz was 
struck by a car of the Public Service Corporation and 
killed.” To this must be added the important fact 
that at the time he was struck, Klotz was fixing up 
his wheelbarrow.

Prior to the trial in this case, the petitioner re-
ceived eight hundred dollars from the Public Service 
Corporation, and released by a release under seal, 
that corporation from liability.

The opinion of the court was delivered by 
Swayze, J.

We think the evidence justified a finding that 
Klotz’s death was due to an accident arising out of 
and in the course of his employment. The case is 
within the rule of Bryant vs. Fissell, 86 Atl., 458.

The question of the effect of the release of the street 
railway company is more troublesome. The defend-
ant appeals to the rule established in Weber vs. Mor-
ris & Essex R. R. Co., 6 Yroom, 409; 7 Yroom, 213, 
and in Monmouth County Fire Insurance Co. vs. 
Hutchinson and another, 6 C. E. Green,” 107. It is 
true that the present defendant is not an insurer but 
ve are not prepared to say that that fact alone takes 
the case out of the reason of t he rule as stated in 
the cases ref erf ed to and by Chief Justice Shaw in 
the case on which they relied. Hart vs. Western Rail-
road Corporation, 13 Mete., 99. We think, however, 
that the present case is not governed by that rule for 
the reason that to so hold would conflict with the in-
tention of the act of 1911, under which this suit is 
rought. That act was meant to insure compensation 

to workmen not generally but by way of weekly pay-
ments in lieu of wages.
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against the street railway could not be a bar to the 
right to compensation under the statute.

It is true this conclusion makes it possible for the 
employee to secure under the act of 1911, double com-
pensation.

This was probably not the intent of the legislature 
though as we think the result of the language of the 
statute.

The difficulty seems to be obviated by the amend-
ment of 1913 (P. L., 312, 313). It is argued that the 
amendment amounts to a legislative declaration of 
the asserted right of subrogation under the original 
act. The answer is two-fold: (1 ), it does not sup-
port to be a declaration of the meaning of the act of 
1911, but an amendment of that act; (2) The em-
ployer is only released when the employee recovers 
of the tort feasor a sum equivalent to or greater than 
the total compensation payments for which the em- 
ployer is liable, and the employer is only entitled to 
receive of the tort feasor a sum equivalent to the 
amount of compensation payments, which the em-
ployer has theretofore paid to the injured employee, 
or his dependents. Neither provision is applicable to 
the present case.

It is urged that the court erred in allowing com-
pensation as in case of four children, when two of 
the four were only step-children. The evidence shows 
that the deceased supported the step-children and 

^  bought their clothes and shoes. We think this fact 
justified the judge in allowing for them as actual de-
pendents. Mulhearn vs. McDaritt, 16 Gray, 164. 
The amendment of 1913 (P. L., 305), removes all 
doubt on this point for cases arising since its passage, 
and we find nothing in the language of the act of 191 
to prevent us from adopting the same construction. 
The important words are “'actual dependents.” The 
word “ children” may well be held to include depend* 
ent step-children.

The judgment is affirmed with costs.
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NEW JERSEY SUPREME COURT.

Newar k Pa yin g  Co mp a n y ,
Prosecutor, 

vs.
Hat t ie K lotz , admx., et al.,

Defendants.

On
Certiorari.
Rule of 
Affirmance & 
Remittitur.

10

The court having inspected the transcript and the 
proceedings of the Court of Common Pleas of thè 
County of Essex, returned with the certiorari in this 
cause, and the reasons for error assigned, and heard — 
the argument of respective counsel thereon, and hav-
ing duly considered the same,

It is ordered, that the judgment of the Court of 
Common Pleas of the County of Essex entered in the 
above stated cause be in all things affirmed, with 
costs, and that the record be remitted to the Court of 
Common Pleas of the County of Essex to be proceeded 
with according to law and the practice of said court.

Entered February 25, 1914. 30
On motion of

JOHN Y. LADDEY,
Attorney.
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