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1. NOTICE AND ORDER TO SOLICITOR PERUITTEES.

NOTICE AND ORDER TO SOtfCTTOR PERI{ITTEES
DEPARTY.ENI OF LAW AND PI'ELTC SAFETY

DIVIS]ON OF A],COHOLIC BEVEF}GE CO}ITROIJ
P.O. BOX 087, TRElirON, NEh* JERSEY 08525

NOTICE AND ORDER TO SOLICITOR PERUITTEES

The Division has received an inquiry regarding aituations
where a soLicitor or applieant fo! a solicitor,E permit has an
innrediate family me.rnbe r who ho]ds an interest in a retail License.
For purposes of thie inquiry, an ninenediate f ar.i ly mernberrt is a
epouee, chi1d, fatlter, motber, brother or sister or tlre children of
any EoD, daughter, brother and eister. The following Notice and
Order eete forth the poeition of the Divieion in hatters involving
tbese cilcumstanceB.
ll\f TIJF NTDF.r'Fl.tD.

- Pursuant to N.J.S.A. 33:1-113 lt Ls unlau'ful fo! any person
|"y1"e any interest whatEoever in any eupplier to be diieltly oriDdirectly interested in the retalling of alcoholic beveragel . Therelated regulation provides that a eolicitor ehould not have aninterest, direclly or indi.rectly, ln any retail license or business
conducted under auch license. The regulation also prohibits the
emplo)rment of a eolieltor ia any businesE capacity with any retaiflicensee N.J.A.e. 13:2-16.12. The legislative puipose behind theeeprovisione iE to prevent DanufacturerE or wholelaIers from unfairly
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promoting coDsumpt:loa of tbeir productB at tbe.relail lewel . Thiscoincidea rith the statutory dutiee of the Divieioa to foeier
hode-ration- and reeponeiblltty in the uee and coner::nption oial cohol Lc 

_ 
beveragea; and to provide a frarrrework f,or- the alcohollc

beverage induet.ry that recognizea and encouragea the beneficial
aEpecta of competition; to maintain trade Etabillty and athree-tier dietributiolr ayBteln andt to prohiblt di!crirnination inthe eale of alcoholic beverage to retail licenaeeg.

A review of tbege aLatutoqr aad regulatory provielone eompelthe conclueion that the riuanediate farnily urer )errr relationehip- inthe context aet forlb herein doeB Dot Buppor! and ie, in fact; lncontradictioa to the legielative goala enunciated Ln the Alcoholic
Beverage Control Act N..l.S.A. 33:1-1 et Beg. It iE incunbent uponthia Divieioa to presEii-EE:p-propriate conduct for those DerErorlEthia DivieioD to prescribe appropriate con for those pereonsEn:'4 !,:,v.r.EloD Eo preEcraDe appropraaEe conoucE tor ghoEe pera
who enjoy the privilegee of a goll.citor,s pe:rdt. To enEure
complianee with the above cited proviaions and to lLmit tbe
irho enjoy the privil
complianee with the above cited proviaions and to lLmit tbepot,ential for improper conduct, I ehall herein Order that the
following requiremelrte be adhered to by all aolicitora atrd
retailera who have iusrediate falrtly relationgblps as defiDed
bereia.

Aceordiagly, on thie 24th day of Septerrber, 1992, it Le

ORDERED tha! at the tirne of applicatioa for either ieEuance orrenewal of a aolicitor, a pel:uli t, the applicant or permittee shalldiecloae the identitiee or any J,rcnediate family mernbers who bave aninteregt iD a letail licenee, to the Divieioa of ABC and bie or bereaployer; aDd it ie furlber
ORDERED tbat tbe eolicitor ehall dlacloae to the ABC and trieor her eoployer 1ny -such relatiolrahip tbat ariees durlag the permityeari and lt ie furlber
ORDERED that where any auch relationEhip exiata betrreen aeolicitor and retailer, tbe eolicltor shall not gervlce or callupon that account, aDd Lt Le furtber
oRDERED that all wholesalere ehall make a diligent inquiry todetermine wheLher Euch relationBhipg presently exisE and "d.o*il.ishthe aeparation of eoLicitore from iuch ret.ail- accounta byJaDuary 1, 1998.

\s\ JoHN G. HoLrJ
I'OEN G. HOLIJ

DI RECTOR
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STATE OF NEW JERSEY
pepARrusil'-oF nw AND PltBLrc SAFEIY--

piv-ifi bN' tii eicosolrc BEvER'aGE colnrRol

APPSAT., NOS. 6110 & 6235

DOC CROSS, rNc.
}}{D

POLISH AI{ERI CN{ CI'I'B OF

aiN-rRAl, ,rERsEY, HoLDER oF
piiN*v RErArL coNsItMPrroN
iiEiNsn No. o1o3-33-043-o02'

APPEI,I,ANTS,

vs.
TOh1{SHIP COI'NCII, OF THE
TOh'NSHIP OF HAUII.,TON,

ON APPE.AJ.

FINA'J CONCIJUSION }}{D ORDER

r.FrinvrNc MlrNrcf PAl, DENTAI
OT TN.EXSTTN APPI'ICATION
al[D ruposrNc THTRTY (30)
Jl,vs suspsNsroN ?ilrrg LEAvE
CN.ATTTO TO LICENSEE TO
SUBMIT AN OFFER IN IJIEU
OF SUSPENSION

OAIJ DKT' NOS. ABC 398-9{
l,r{D ABC 850?-95

(ON REMA}ID FROU A3C 530-95)
(CONSOLIDATED)

Kevirr g. Uain, EBg' , f or Appel-Iattt Doc Croas' IDc ' '"- - --- tii.gi ione e liaasi, Esgs')
,teffrey P. Bfunate:.;;-;ta.-; f6r lnpe]11n!' Polish American clrlb of

central ,terBey (Szaf ergra'n' IJaklDGt' ilusrstein' Watter and

B1ader, Eeqe. )
Richatd D. ForDaro, Eeg', for reepondeaL'

)
)
)
)
)
)
)
)
,
)
)
)
)
)
)RESPONDENTS.
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HONORMLE i'.
Dec lded : Novesibcr

BY T}IE DIRECTOR:
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INITIAI DECISION BEI,OW

ROGER PERI CHTLI,I , ADT'IINI STRJATIVE LAW .I'DGE

16, 1995 Received: Novedber 27 ' 1995

written Exceptions tso the Initial Decision were filed by
counsel for Appellani, Doc Cross, Inc. and-replies thereto were
submitted on b-ehalf of the Townstrip CounciL of the Township of
Hamilton, as pennitted pursuant to N!J!A,'c. L:1-18.4(d). The time
to render a final decis-ion was extended by properly executed
Orders, therefore, my Final Conclusion and order must be j'ssued on
or before March lL, 1995.

Appeal No. 5110, OA], DkE. No-- ABC 398-94 arises from the
deLerminati-on by the Township of Hamilton (Hamilton) to deny the
person-lo-pereon transfer application submitted-by Doc Cross, Inc.
iDoc crossi for the p1enary-ietail consumption license.held by
Polish American Club-of Central Jersey (Club) . Upon filing of an
Appeal by the proposed transferee, Doc Cross, the matter was
tiinsmitled to- the office of Adminigtrative Law as a contested

sllbsccnlent to denial of the transfer, Hamilton revoked the
license held by the Club, effective NoveTrber 15, 1994' based on the
option granted-to Doc Cross by the Club for the sum of $25,000.glmilton determined that the option agreement resulled in an
undisclosed interest in the license under the terms and conditions
of the agreement. The appeal of revocaEion by the Club was
transmitEed to the officb of Administrative Law for a hearing ( oAl,
DkE. No. ABC 530-95). on May 8, 1995 .t. Roger Per6ichill-i, A],J
rendered an Initial Decision finding, inter alia, that there vtas no
undisclosed intserest crealed by the option contract in guestion. I
rejecced this finding and concluded thats ttte contrac! permitted an
unlicensed entity (Doc Cross) to direct sale of the license and
receive profits therefrom. f remanded the matter to the Al,J for
further consideration on whether revocalion or some Lesser Penalty
was appropriate given the circumstances of lhe case.



The Administrative Law Judge scheduled consolidated hearingr
on the transfer issue and the remanded matter for August 23 and 24,
1995. The parties efected to s!iPulaEe to the document ary record
and submit briefs on the issues posed.

In his initial decision, the Administrative Law ,Judge noted
that Hamilton's refusal to grant the transfer application was basec
orimarilv on tr^to qrounds. First, he said that the traDsfer should
te deniei based oi the close personal and business relationships
between Kathleen Rosier, the shareholder of Doc Cross and Steven
wesna, an indiwidual alleged Eo have been convicted of a crime
involving moral turpiEude. second, he said that Hamj.lton based itl
denial oi the transier on alleged cornmon business interests creat.e(
by cross - cont ingencies protecting wes.a and Rosier in the contract!
of safe for the cfub's Dremises and ficense.

BWI,ETIN 2471I PAGE 5

t of the case of
N. J. A. R. 2d 76, (ABC), the ALJ noted that the Township's denial of
the transfer was proper under N.J.S.A. 33:l-26 because of l'lesna's
involvement as landlord of the proposed ficensed premises and the
interlockj.ng conditional provisions which existed in the contracts
of sale benefiting wesna, Thus, the ALJ concluded the municj.pal
denial of transfer was supporled under the second ground for denial
and he did noE need to determi.ne if denial could be based soIelv or
tbe personal and business relationships issue.

with respect to the case on remand, ABc 850?-95 (remand of
A.BC 530-95), the Administrative Law Judge noled that Rosier, the
sofe shareholder of Doc Cross, is not barred from hold!.ng an
alcoholic beverage license in New ,tersey due to a disgualifying
factor. While findj.ng lhat Hamilton correctfy denied transfer of
the license to Doc Cross based on the intertwined business
connections with l{esna, in the overall transaction the ALJ properll
noted that Rosier, herself, is not necessarily disqualified- fr-om
having a 6Eake in an alcohofic beverage license. Thus, the ALJ
concluded revocation of the cfub's ficense r^ras not warranted where
t'he undiscLosed interest created by the option contract r^ras not
necessarily held by a disgualified individual . Citing mitigating
factors including reliance by the parties upon lhe advice of 1ega1
counsel, and the fact that the individual holdinq the undisclosidj.n!erest is not' otherwise disguaLj.fied from holding an alcoholic
bewerage Li.cense, the Al,J imposed a suspension of the license for
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3O days based upon the schedule of penal-tiee in ABc Bulletin No.
)isl ,' item z (s-ubstantial undisclosed inrerest by a person not.
disgualified).

Aspreviouslynoted,Exceptions.weresubmittedbyCounsef
for Doc Crbss. the- piimari exceltion taken to,the ATJ's_decision
;;; -hi; iinai"g that-sa;;;i wesni was convicted of a crime
;;;"1;id-;oi"i t"rpiiuae. Mr' wesna-was indicted for' and
conwicEed of, intersi.ie - tr"ttet in aid of--racketeering-unde
was his f indi
#;;i;i;E &;-i";;;;;.tE-i"""r in aid or-,racketeel:lg."ld"'^1.?
iE'ie- i"!iil"' r gli iii il I 

-."a z 1" -*:11-.?:-+-9-'15^1*31:l ;,., 9::"="tuD\-'1 Dseurv ' :tion for commercializedr-or Doc cross argues thaE 6ince a convlc
gambling may or ..y trot' constiEute a conviclion of a crime
involving *ot"r trrtp-iiude depending on th.e Par!icular
circumstances, wesnaTs conviltion- Eannot be- said to automatically
;;;;til"a; a lrime involving moral tsurpitude'

The exceptions do not tefer tso anv point in the record below
where thi's issue wai-riised' From my 

' 5eiri-ew of the record' r note
rhar Mr. wesna was ir!"E"i-it the Hailil-ron Township- meelilg where
i-f.,E-ti-"rf"i appliciii"" *u" considered. While mernbers of the
.""".Er .i"irry'expri-ied their concerns vrith M!. wesna's ownership
ii -fr,"- r i..nse'd prLmises and the interlocking business -agreemenr-si"'"rri"g-iii"-o-t thE license- and propertvt-il-l^iglt.:: ll:Eii*i"ir -."nvi ct ions for gambling and arrest record tor oiner
;;;;;;;;,-"o Eipian"tio" ia" 9iv6n to.the Board as to the
;;;;;i;i;e";";-C;-;1;ai"s co Ehe conviction and whv it should no!
constLtuEe a crlme involiing moral turpitude' Mr' wesna was
i"-"ii"Ut6-ro testify aE the-municipal hearing, and did., in fact'
i".iitv on other mat.rers relating to the proposed purchase of the
;;;;i ;6"-;"-;;1 I ; -his-business-and pers-ona-I rel at ionshj'p- with the
Ef.t.i.i.t"taEi "i-in" 

proposed Eransf ere-e (Doc Cross) of the . l icense.
OlfrEi ifr"" to clari-fy i.he statute under which he was convicted, no
;;;;; ;;; pi""ia"a-to-dr,. local issuins authoritv.that *ould fead
them to conblude that Mr. lfesna'E convlctlon on reoera'L
i--"ii"i".ii"l--f,.tges based on the State gambling offense did not
lo.,=iit,rt. i crimE of moral turpitude. No factuaL testimony by. Mr.
Vl.!""-rr." previously 6ubmitted is to why his conviction under Ehe
;;;;;.i-;":x"tEEil"6 itw should not be 6onsidered to be a crime of
*"iaf-i"rpii"ae. Hiving failed to raise this argument.below and to
ih-roughly explain factl and circumstances of the conviction
despitE tire o'pportunigy to do so, precludes consideration of it
now.
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The ALJ noted in hie Initial Decision that n [aJ lthough
wesna's qamblinc conviction under sEate Law cannot be said to
l"iir.rEiE.ilv-c6niiit"ie-i crime involvins moral - !!tP1!!991 hi'
convicEion ui:der the federal racketeering - Provr slon consEl'EuEes a
cii*. tir"C "i6 of suctr-i nutt r. that morAl turpi tude,' ' ' -must be
co"ciu"i',tefy pt..rr*.E.'- initiat Decj'-sion at- p's' .The Appellate
Oi*'i"i.on, iir ieiecrin! tfrE itg,.,*ent _rhaE gambling is per se a crime
;h"i-a;;; not iirvotve-mora1 turpiEude sEated:

...we hold that in eo far as licenses under Title
33 are i".'"ftt.a, -ifrt asc may' and when the convicted
inaivi'auaf 

- 
ieq"6st s, it musl, look at the underlying

iiJi. to deieimine whetber there exists moral
rrrr.'i rrr.la unless the cri.me is of such a nature,
e sr}/- e gee t

it ii mor"i iurpitude or its absence must be
conclusivelY Presurned. . '

White not all gambling convicLions under State 1aw can be
said to auiomaE i cal ly"const i Eute a crime involvlng moral' turpiEucie,
;;;;";-"-;;euesi ot fh" indi.'idual' for.a determination by the
Oii".ioi ind disclosure of lhe under).ying facgs surrounding the
;;;;i;ai";; Hamllton must reasonably presume the offense to be
aiJo""fifvine. Furthermore, the conv-iction under federaL
;;;[;;;;;i;9-prowisions as well as the interstate and conspiracv
ilp"cts of frr-. Wesna, s conviction clearly elevates it to the sEatus
oi'a crime presumpcively involving moral turpitude'

Final1y, f note that suPport fof.denial of the transfer by
HamiLton i. niri solely dependent on a. finding that Mr'. wesna is
e!-=irir-.\'-.i'lv dicrnra'l i fied-- At the municical hearing, the CounciHaml.Lton ]'s noE Eiol'e-Ly oePenqenL c)rl c - r.rrtrrru:, LrraL
l-i.t"i"iiiy disgualified.- At the municiPal hearing, tle council
tua U.for.'it a-police reporE detailing Mr. wesna-'s-Prior arresEs
-*,.ir ^^F'i -tsi^ha rrn^n delermin:ino that he would hold a beneficiaind convict,ions.- Upon determining thaE he would hold a beneficial
ini.teJc in the ficEnse, all aspe-ts of his character and
backqround became relevan! and the scope of inguiry into.bacKqrouno Dgcame re.levanl aarlLl Lllc DurrPs L'r 4]r\tgrrJ 4'rev
gualifications is not limited to Etatutory requirements. :T!9dile. "re legion holding that inquiry. into other asPects of an
aptlicant's Sackground Ind character is PTog:I 3nd, 11.f999,
nandated, in order to Iy evaluate -hisTtheir qualif ication,
guffetin 2305, Item 3 (citation omitt
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Counsel. for Doc Cross also takes excePtion to the A],J'S
retlance on

, 92 N.J.A.R. 2nd 75
the disgual ified

individual involved made suggestions-to the -PotenElal llcense
f,of E"t concerning operationE of the li censed- premi'es and thus
seeks to limit iEs tolding to those specific circumstances'
Counsef states that Mr. HEsna has made and will make no suggestions
."""Ei"i"g operations of tlis particufar ficense and tha! the
ii"i"i"-rltl'be op"rated wighoirt any- assislance or suggestion from
lai. w.=na. I do irot consider 99 washingLon streeq to bF EP

f li,ii"a. - In light of the broaE discrelion granted to the 1oca1
issuinq authority in considering a transter aPpl'lcatlon (see
ai"."-"ii"" S.n initial Decision lt p. e-Z) it cannog be said that
t;;ita;;;; action denying the tranEfer was arbitrary or capricious
after consideration oi the interlocking business agreements
iuiiounaing the proposed purchase of the premises and the license
that involved Mr. l'lesna .

Fina1ly, counsel for Doc cross notes thaE Mr' Wesna has
submitted an ipplication to remove his statgtory dj.squalification.
Corn=ef argues'flat it the statutory disqualification. is removed by
it'," oi.ri"i5n of Alcoholic Beverage eontrol , the Division should
make it' clear to lhe Township of }:amilton that Doc cross, Inc.
would be permitted to "accepE trarrsfer of the license". This
Exceptlon is clearly withouL merit.- }nY lransfer application must
be c-onsidered initi;lly at the loca1 leveI. My review of the
municipal determination is limited: absent a cfear abuse or
unreas-onable or arbitrary exerc.ise of its discretion the

authority's decision should be granted great

N.J. 292 (19?0); See Ini! Decision at p. 5-7. whe rornota
1^^^t .l ^^..lv9cr-r rDDL,a
de ference .

future transfer appl ication
wj.I1 be determined, in the
Hamilton in the reasonabfe

to Doc Cross, fnc. should be Permitted
firat instance, by the Township of
exercise of its di.scretion.

Upon review of the record below, f accePt the findings of
fact and conclusions of law of the Administrative Law Judge.
Additionally, f sha11 giwe leave for the Club to submit a monetary
offer in lieu of Ehe license suspension.

Accordingly, it is on this 11th day of March, 1996,
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oRDERED, that the accion of tbe Township council-of-the
rownshii'-oi' lliiuri"" ;il;.;-;;;-i"i the ptr"on-to-person t ransf er of
olenarv retalr """t"*iiilii ii;;;;t-;;.. o1o3-33-043-002 herd bv the
-Polish- American cruu"Si-Eenii"r 'r"ttty for premises located at
RouEe 156 and Highway-ifo-l" Doc Cros!' rnc-' be and the 6ame is
herebv affirmed ."a'in!-ipiirrt"t;i Appeal be and is hereby
dismi'ssed; and it is further

ORDERED, that the acEion- of-the Tor^'nsh+p. Council of-the
rownsrrii'*oi"lt.,i,ii-c"" iiii"itrs--thu Lic.n"e held by Doc cross' Inc.
be and the 6ame ,.. ".iIUV'".dlti"a 

to a 6uspensi6n for a period of
thj-rtv (30) davs, tiE'E6il*-t"!!tE;i att" of iuch suspension Eo be

"'Ji.uii=it!b uv'."ppf!*Eiiti--oiatt "i :Yth time when the Director
f j.nds that the license is aclive and operating on a regular basis;
and it is further

ORDERED, that leave is granted for the licensee to petition
that the DtrecEor .c.ept a monEtary Penalty in the amount of $3'000
iii-ii!ii-"i-ir,. trli.tiv '(30) davs of suspension'

BUI,T,ETIN 2{74

JGH/DNB/mer

\s\ JOHN G. HOLI-,
JOHN G . HOLL

DIRECTOR
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APPEAL NO. 6236
POLISH AMERI CAN CLUB
OF CENTRAL ,JERSEY,
PLENARY RETAIL CONSUMPTION
LTCENSE #1103-33-043-001

APPELI,ATiT| ,

vs.

TOWNSHIP COTINCIL OF THE TWSP.
OF HA!{J LTON, MERCER COUNTY,
NEW JERSEY,

RESPONDENT.

STATE OF llEl{ 'IERSEY
DEPARTMENT OF I.,AW AND PIIBI,IC SAFETY

Divieion of Alcohollc Beverage Control

BUIJTETIN 24?{

ORDER REJECTING INITIAL DEC]SION
AND R.EMANDING CASE TO THE
OFFICE OF ADMIN]STRATIVE LAW
OAI DKT. NO. ABC 530-95

POLISH AI.IERTCAN CL,UB OF CE}flTRAL .IERSEY V ' TOWNSHIP CoUNCIL OF
THE TOhIISHIP OF }IAMII,TON - ORDER BEJECTING INITIAI DECISION AIID
RE}TANDING CASE TO THE OFFICE OF ADMINISTNATIVE I'AI|I.

Jeffrey P. BlumsLein, Esq.-. for Appellant (Szaferman, Lakind,
Blumstiin. watter and Blader, atslorney6)

Richard D. Fornaro, Esg., for Respondent (Director, HamiLton
Township Department of Law)

INITI}I, DECISION BEI,OW

HONORABLE at. ROGER PERSICHf IJIJI, IDMINISTRATM LAW JI'DGE

Deeided: Uay 8, 1995 Received: Uay 15, 1995
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BY THE DIRECTOR:
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written exceptions dated May 31,^ 1995, $'ere filed on behalf of
the Re-pondent, T'ownship Couneil-."{ !h9 Township of.Hamilton, wj'th
i-dg"ia--t" thi iuove captioned Initial_Decision, as is provided by
N.5.A.c. 1:1-18.4. on- June 6, f995, appellant filed responses toN.5.A.c. 1:1-18.4. on- June 6, f995, appellant filed responses to
iGEpo:n&ni; i exceptions. For reasons which I will state later j.n

thii opinion, I a'gree \4'ith the f irst porrion of RespondgnE's
;;;paI;G Cf't.i tf,e "oPtion" contract created a1 u1!i391o:"9-,---
i;;;;;;;--i"-ii,e ii"ensi teta bv Appellant. As a result, r reject
[fre-concfusion of the Administiatlve Law Judge (A!,J) and - -

ao".if""t's claim that the ,'option" did not creace an undisclosed
l;;;;;;t in the license helci bv the Polish American club' inith
reqard to RespondenE'E contention tshaE revocation was an

"rii""riit! 
pLnaltv, I will remand this matter back to the Office

"?-eaili"i st r'ag ive Liw (oAt) for furgher factual findings concerning
the circumstances eurrounding the undisclosed interest and lhe
aoplication of this Division;s standards and penalties for the
vi6lation involving this l-icense.

PROCEDUR.TE AND FACTUAT' I{ISTORY

Thj.s malter arose from the action of tshe Townsh!.p Council of
the Tor^nship of Hamilton which, by Resolution dated Noverd)er L4,
1994. revoked Plenary Retail Consumption License No.
1 1 o 3 : 3 3 - o 4 3 - o o 1 , held by the Polish American Club of cenlral ,lersey
(Polish American club).- In the presen! action. the Appellant filed
a Notice and Petition of ApPeal from the action taken by the local
issuing authority on December 7, 1994,.and.on ,tanu3ry 5, 1995, that
action-was stayed pending final determination of the Appeal - This
matter was then transmitied to the Office of Administrative Law as
a contested case on ,,]anuary 17, 1995, Pursuant to N.J.S.A. 52:14F-1
et seo.

This case is one of two rulings by Hamilton Township
concerning this ficense whlch is on appeal and was transmitted !o
the Office of Administrative Law for a hearing. The other case.
Appeal # 5110, oAl, DKT. No. ABC 398-94, is an appeal of Hamj.lton
Township's denial of the transfer of the license to Doc Cross, Inc.
(Doc CrosE). That appeal is scheduled for a hearing on August 23,
1995 bef ore Al,,t ,.I. Roqer Persichilli.
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The issues in this case are: (1) whether the option to
purchase contracE, entered into on July 27, 1994, bet$'een the
'polish American Ciub and Doc Cross, created an undisclosed inlerest
in viofation of N.J.s.A. 33zl-26, and. (2) wheEher- the -penalty of
i"""""iio" ot tfrE-fiEEiEe was appropriate under all of the facts
and circumstances.

After conductinq a hearing on thiE matter, the ALJ found that
the option contract Setween Polish American Club and Doc Cross did
not rEsult in a transfer of interests and therefore was not a
*'i"f .ti"" oi H.,l.s.a. 332!-26. Additionally, the. ALJ held.that

"ren ii a recfrniiEt-Tiof ation occurred, the Township's decision to
ievoke the ficense was arbitrary and caPricious'

InhisanalysisofN.J.S.A-33 1-26,theAl.,J-notesthatv'rhile
tfre siituie prohibits ag;eernents that provide- a -third Party with

"lr"ti"f 
-"f rhe license In the future, Euclr "shadow control" did not

.iiii-i" the presen! case. He found lhat rbe agreement.did not run
;oGie; to th; principle that a-contract of safe of .a liquor
iice"." is no! iubject to specific performance, citing Royte 73
Bowlinq ctr.. Inc.-v. Aristone, -192 N.J. Super. 80 (App'-Drv'

ndent'6 argument that -the 'iu1y-27,
1994 agreement resulted in an exchange whereby.Doc Cross paid
Si!,OOIO ro obtain ,'shadow control" over the license in the form of
iconomic controf and the potential for future profit. - The-AIJ
stated thaE, since the agi-eement and any future transfer of
economic interests was ultimately subject to Hamifton Township
aPproval ,

there has been no such transfer by virtue of this agreement '
The faw iE clear. whatever contractual arrangements lhe ParEies
make are ultimately subservient to the absofute controf and
discretion of the l-icensS.ng authority.

In support of his concfusion that tle issuing authority
maintains L-ontrol over future transfers including option contracts,
the A],J relied on Packard-Bambercer v. Borouqh Counc-i l. of oakland,
8? N.J. super. 92 (App. Div. 1955). .The Judge noted _t!u! -
Pa ckard - Bairberoer 6t-a;ds f or the notion tha!, under- N.J. s..A.
33,1-26, 'a contJact vendee has no intereEt until the vendor
transfers the license and the local issuing authority approves the
transf er. tt



Packard-Bamberqer was afso cited by the AI,t for the
propoffi 33:1-26 ndoes requlate the lransfers of
licenses but not conEiEEs of sale or saleE thereof" Id' at 9?'
B;;;a ;" these findings the Al,J concfuded that Hamilton Township's
revocation action was-arbitrary, unreasonabfe and conslituted an
iUuse ot its diseretionary authoriEy. . AccordingLy,- the- Judge
ordered the revocat.ion rei'ersed. I-disagree with. the. Al{'".
."""t""1""-that no indirec! inleresE was created !y ttte_ "optionu
contract and I am remanding the case for furEher factual findings
io ditermine the proper penalty to be imPosed'

EXCEPTIONS

In its exceptions, ResPonqen! contends that 'Judge Persichilli
*a= riotr!- in cotLl,rai"i tna't . the Township, was 

. 
i"tglt:!! -in.itsfinding Ehat an undisclosed interest in the License exlsted.

A""Jtai"g to Respond-nt. tbe written agreemeng between the Polish
l*"iici"-Ctub an'd Doc Cioss plainly afiorded that unl icensed -entityCfre-riqht to eelI the licensi and iegain any profit derived from
ah; ;;ia: Respondent points out that lhis "option" contract was
inierea into aiter Doc^ cross had already been rejecEed as a
licensee and transferee of the Polish Amerlcan club Ilcense '

with regard to the penalty igpqs-ed by Respondent., revocation
of the licenle, the exceltions- filEd by ^ResPondent .6ubmit . 

that that
Denaltv was a reasonabl.e exercige of judgment and ol.scre!l'on-gi"""a6a upon settled legal standards; and therefolg lPt su!1e9t 99
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iE.'ersa:. Uy tfre Directorl ResPondent, relying on-Blaqk v. -MaYgr of
Maqnolia, 38 N.J. +84 (19521 i , 33 N.J. 404, 4r4
(1960);
N.J. 292. 303 (19?0);

v. 1970);Paterson, 112 N.J. Super. 436
state, 43 N.,t. Super. 217. (APP. v. 1957), conEends that the
Fonnstrip council, given the ilcts involving.Appellant' s
relincruishment of 6conomic control of its license, hadrel ingurelinguishment oi 6conomic control of its license, had good and
suffi6ient grounds upon which a revocation decision could be

on June 6, 1995, Appellant filed h'ritten resPonses to the
exceptions filed by ieslondent. According to Appellant's
resp-onses, tshe "oplion" agreement entereg into on hly 27' 1994,
conicituted a euplrseding- amendment to the origina).- contracE for
eale daled August 19, 1953. rt argued that this July 27th contract
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or transfer of
vrithin theInitiallY, I noEe

reEail liquor I' i cense ,

sound discretion of the

/^-'h tairr 'r ORq. l\nuy. vL
(1962).

rnodified the contractual rightB of Doc cross wiE-a-vis the Polish
il;;i;;; cl"b;; ii"""".-."d-did.nots, nor could no!' effect a

transfer or conveyanll-"i: ihe 1it"t'=t-itsel f ' Appellant- contends
thaE boEh before ""d-.fiEt-ihe-.lu1y -2?!h 

contract, the "license
iem-inea the Potish American club's'rl

in the first instance, rests
local issuing authoritY. E

North Berqen, ABC ril 28, 19?1N.)rrn ts,el(lerl, 419! Pl:ll=_-.! r,--,
E?EEE-Rai[ounqe,. rlc. ' .31 N.,]. super. 211 (APP. Div.

wfth a hieh degree cf is vested with.a_hi9h-1-.-!t::^"I":' ese"Y--! - musE have the publicresponsibiliiy and.wide discretiof,,?11--..-^ D-i-]ri;;5;; ;-;; - 
i i "-iilii"ip' r 

- g"i a. in. 1 i c-ensure mat t ers' 
^+g+b+*gug, 33 N.,1. SuPer. 598

, 38 N.J. 484

In reviewing of the propriety of the decision aE the 1ocal
fe*'el,--tt,e uuraei of ista'ufiihing-that the action of the 1::tl.
issuing authoritY was e!'roneous shoul-d reversed resEs with
AppellanE.

55 N.,t.292 19?0);
. 112 N.,r. SuPer.436

t97 0 er Eett aut ty, a municiPality'pllity's grant or denial
;i'iir'.p;ii.iti""-"irr-;a;;q-;6'l-ons as its exirciEe of judsment
and disiietion was reasonable and founded in law. FEnwood vs'
R;;.;; s3 N.,t. 404 (x960). T]le locaI issYing autbority's exercise
o?-Eficretion will be accepted absent a clear abuse of lhatof discretion r.tiL-L be accepEeo aDsenE a crear apuEe er LrrcL
discretion in an unreasonable or arbitrary exercise of 1!P powers.'
lloidco inc. vs. state, af w.,1. suPeT. 2??- (ApP. Div. 195?). In the
;E-;ce-oE 6GI an-eEnsi-of diecrition, the iltion of the local
i"i"ing authority slould not be-disturbed by. the-Director of !l:f.SSUInq aucnorf'EY Enou.lo noE De tlf sLurl'Elr rJy Llrs !'rrsr-L\,r L'r
Divisi5n of Alcoholic Beverage Contro], and the Director may.not
substituue his judgment for Ehat of the locaf issuing authority'

Super. 85 App. Div. 195
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I disagree with the A!J'6 determination that the July 2?,
1994, agreemen! did not give Doc Cross an undisclosed interest inthe l-icense heJ.d by the Po1ish American Cfub. Furthdr, I find that
the ALJ erroneously relied on the Packard - Barnberqer decision asthat case is both facUually and lega11y distinguishable from the
case before me.

The "option" agreement called for Doc Cross to pay S25,000.00(non-refundable) to AppellanL as eonsideration for the possible
future transfer of the license to Doc Cross 9g some other partv
chosen by Doc Cross. If the license hras transferred from Appellant
to a third party chosen by Doc Cross wilhin tvro (2) years, all
proceeds of the sale must be given to Doc Cross. ft vras only if
the license lras nots transferred h'ithin this two (2) year period of
time, thaE Appellant regained Lhe rj.ght, to seIl the License and
keep the proceeds. ff Doc Cross decided to obtain the license
itself within this thro (2) year period, lhen. assuming the transfe!
is granted. lhe consideration for such lransfer is Bet at $1.00.
Notably, the original purchase price for the transfer of this
License that was denied by Respondent (which is pending on appeal)
was 525,000.

To say that this contract did not create an undisclosed
interest in Appellant's license is simply \^'rong. In the first
i,nstanee, the right to eelf the license is tied up and j.n Doc
Cross's control for the next two years. Moreover, Ehould the
license be E,ransferred rl'ithin that two (2) year period, Appellant
will not receive one cent of the proceeds from such transfer.
Rather tshis "option" would allow Doc Cross, who has no disclosed
interest in the lieense, to receive "al1 proceeds from said
transfer. " Therefore, this agreement, clearly gave Doc Cross more
than "shadow conlrolr' over the license held by AppeJ.lant - it gave
Doc Cross actuaL control for a two year period regarding to whom
lhe license would be sold and thereafter transferred, as well asreceipt of all of the proceeds for the sale of the License. while
the transfer must be approved by the local issuing authority,
neverthel.ess the selection of the transferee and receiot of-
proceeds directly benefits Doc Cross's interesEg

Based upon the record before me, as wel.l as the terms of theJuly 21 , 1994 agreement, I find that clearly Respondent did not actarbitrariJ.y or capriciously in determining that an undisclosedinterest in the license was crealed. Respondent found, based on
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the agreemenE, lhat nDoc cross 1t9: yu= delegated the auEhority to
markeE rhe ricense ."E"!"iiil. futl^uenetir of rhe proceeds of sal'e

of rhe license, .ntiijErt"S'"ii-iel-iggs' with Polish American club
relinquishing alI ttgfr';t- to- convey Ehe-license during Ehis period' "

My reading of the -"d;;;;t;; ieads'me, to aqree with the concfusion
reached by ResPonoe;;:-';;;t;-ii-nothing in ehe record which would

aflow me to overrurn thi-s . 
delerm1llt 1?l b" the locaI issuing

aut.horitv as being an-arbitrary and capriiious abuse of its
auLhoritt in such matterE '

Relianceonthedecision.in-PaFkBfd:Bainberger-j'smi'splacedin
riri s cisE . 

--- ir,. r i"Eni" - lir. in Pa+el9:Eej!P9ss+-*?i -"---.,
conventionafbilateral.agreement.aggr.c-ZE-artwiththe.application
of the two ti.cense riutltion act (N-g-€-A+-33:1-12'311-il-""ty
unique and limired ;i;;;;;";;: 

'stTG;It, it was not an unusua]

confracE for sale- -i;-il;i; the natirre of the contract was noE aE

issue. At issue ,v.=-rf,Eit.i the agreemeni entered inlo conferred
rights in the uuveri l";ii!"iti,;t"1-intttt"t' for Purposes of
obtaining "r, "*..p.io" to. tf'". two licenEe I'imitatiorr actt Prior !o
aoorowal of rhe tr"ili"i-Uy--itre.municipii lssuing authority' $hile
t -h-e court held that withoul municipal 3pproval tFe contract did not
confer a ,,benef ici"i"ii'i!i!"f;'-i"-tft". birver, the ruling sPoke

spec5. f icalIy to the i-s'JiE' Ii-u"i-in that' par!i':1:I-:3:e : 
-wheEher 

a

standardconErac!rorealeofaliquorlicenseconterreoa
beneficial j..,tet""t"in";h; ;;v;t-piiot- io municipal-?PpI?':l of the
rransfer in order to-il"-.i.Epiia ?r"* the restriLtions of the two

license limitation law.

fncontrasEcoPackard-Bamberqer,thecontractforsaleof
Appellant's liquor lGense vtas Etraordinary ' In ef fect' Appelf ant
and Doc cross agreea-;;-; iioptio.r" contracl whereby. Doc cross was

unconst.rained for a two (2) ye.r p.nod with the right -to-sell and
profit from the ..i"-oi tfri iicen-se' Provision was made for the
ieversion of the tiEf'ti-"i"!.i!-Uii"x t" the Appellant only if a sale
was not made during that tlme '

The contract between the Polish American Club and Doc cross
was challenged as i"ii!"'jf.i-oi-in undisclosed interes! whereby Doc

cross could potenriaiii"iliiirE a profir from the sale of a license
while nor Ueing tne-6ii.i-6i-i.."t'a. This contractual right by an

""ai".l"i.a P3icy.i"-pi"iii-riom the sale of the license is a

ouintessenltal utoii.iosed interest' -For these reasons'
;;;i:;;;:;;"'r";;";;-i- ai'ti',euiEhable from the Present case'
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_ _ The remaining issue to be delermined is whether the decisj.onof- Respondent. regarding revocation of Appellant,E license w-,arbrErary and capriciouE. In assessing penalties for cases whereundl'Eclosecl interesE6 have been found, this Divj.sion looks areeveral variabl.es. The firgt variable is whether the undisclosedinterest (at times known as a fifront") is hel.d by a.person who isdisgualified by reason of a criminal convict.ion, is -in viola!ion ofthe rEied-house Elatute,,, or is disgualified by reason of aprohibited interest in two o! more ficenses. tf the undisclosedinterest satisfiea any of these conditions, it is found to be aEubstantial or controlling one, and- if .lhere are no mitigating
circumstances, tbe appropriate penalty is revocaEion of thelicense. ABC Bulletin 2442, lEem 6 (Septernber 13, 1985).

When there is an undisclosed inEerest violation, but t,hepereon having the undisclosed inleres! is not disgualified fromh?y].g an interest in an alcoholic beverage -1icende, the penaltywill be suspension for an appropriate period of time, The peri6dof suspension will depend upon the facts and circumstances bf thepart i cu] ar case .
Where the undisclosed interest is merely techni.cal in nacure

and not intentional and can be readily corrected. the penalty may
be as little as a 9500 offer in lieu of disciplinary pioceedings.
rbid.

This matter therefore is remanded and should be consolidatedwith the pending appeal from the initial denial of transfer to DocCross. This remand wiLl allow the AL,,I to establish a complecerecord of the facts and circumslances Eurrounding the denial of thetransfer to Doc Cross, v,rhether or not the principles in Doc Crossare disqualified for licensure, and then dbcermine if Respondent,s
acEion. in revoking Appellant,e liquor License was arbitra-ry orcaDrrcl'ous.

CONCI,US TON & ORDER

For the reasons stated within, I reject the findincs of fac!as insufficient and further reject the Administrative Liw .:udge;sconclusion of law that the ,,optionu contract did noE create anundisclosed interest. Therefore, this matter is beinq remanded forfurther fact finding and for a determination of the a6propiiatepenalty for the traisfer of the undisclosed :.nieieir.------'



Accordingly, iE is on this 29th day of 'tune ' 1995'

ORDERED that the Initial -Decision in this mattser which

reversed the action'Et-ii"iit"aEiil-J?IlihiD council of the rownship

of Hamilton, with t"itta-i-" iEs revocation-of the license held by

the Polish American Eiil f;t-ptemises located at u's' Highway 130'

Yardvil]e, New Jereeii*it-Iia-if'" iame is hereby RE'TECTED; and it
is furlher

REI'{ANDED to the Office of Administrative Law for furLher fact
findins and for t aJtliiiiltlon ot an appropri-:"-.P:l-J:I-upon the

finding tha! an t't""i"t:'o""a interest was created wi'th resPecE Eo

Plenary Retaif c""="iiii""-r'l cense Number 1 1 o 3 - 3 3 - 0 4 3 - 0 0 1 '

/s/ John G. HolI
JO}IN G . IIOLL

DIRECTOR

JGH/I.,SR/JI.,,

4 . VINCEI{T R. I'IANETTA V. DIVf SION OF .AI.,COHOLTC 
BSyERAGE CONTROI.,

iirqu'-boNcl,usroN AN; oR'DER ADoPTTNG Tl{E rNrrrA! DEcrsfoN'

STATE OF NEW .'ERSEY
DEPARTMENT OF I,A}! AND PUBLIC SAFETY

DIVISION OF AICOHO],IC BEVER'AGE CONTROL

PAGE 18

VINCENT R. MANETTA,
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FINAL CONCLUSION AND ORDER

ADOPTING THE IN]TIAT DECISIO}i

OAT DKT. NO. ABC 5985.95

AGENCY DKT. NO. N-2108DIVI SlON
IJE V EtgI\JD

APPELI.ANT,

OF ALCOHOIJIC
CONTROI,,

RESPONDEMT.
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Carmine.J. Liotta, Esq., for Appellant,(O'Brien, Liotta -& Mandel; - Attorneys )

,Jenni f er. L. _Pirrung , Depuly At torney General ,(rieEer vernl.ero, Attorney General- of New
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for Respondent,
Jersey, Attorney)

TNITIAL DECISTON BEIJOW

HONORABLE L]NDA BAER, ADMINISTRATIVE ].lAW .]UDGE

Decided: ,fuly 17, 19 9?

ll.\/ THF NTDFNTAP.

Received: July 23, 199?

No wrilten exceptions !o t.he Initial Decision were filed hveither^party as permitted pursuant to N.J.A.c. r::z-rg.g.--ii.-'Inltr.aL Decj.sion was received by the Division on ,Ju1y 23, fgg?,therefore, my Final Decision must be i-ssued on or beiore' September
6, L>> I .

For the following stated reasons, f adopt the conclusion of
1aw contained 1n the AdminisEraEive Law JudgE.s (nAj,Jr) Initial-Decision, wlrich permits Appellant to become- el igibJ.e for a limitedrehabilitation emplol'rnent permit vrit.h the condiEion that Appellant
1s_ not employed on a licensed premises owned by his wife oi-otherrel.ative where there exj.sts thE potential for in undisclosed
i nl- prac!'

I. PROCEEDINGS BELOW

. Appel l ant was convicted of conspiracy !o promote gambling onor abour March 13, L992. On Ocrober 19, 1993,-Appella;t fileA fora Rehabilitation Emplo)rment permit with the Diviiion of Alcoholic
Beverage Control I"Dj.visioni') . The DiviEion denied ADDellant,s
request, f or an unlimi.ted employment permit, but of f e r-e-d Appel.lantan oppo{Eunity -to obtain a limited ernployment permit. ap!-etlant
appealed that determination, and on June 9, 1995, the maiter 

",astransmitted as a contested case to the Office of Administrative Law(uoAl,u ) pursuant to N.J.S.A. 52:148-1 to -15 and N.J.S.A. 52:14F-1to -13. The hearing was conducted on February 13;199t;and therecord was cl-osed afler post-hearing documen!-s were submitted.



II. FACTS

On December lT, lggo, ApPellanE.was arrested by the. Union
county prosecutor,E offici f-o-r conspiracy Eo pJomote gambling at
ifr" Oia Srock Inn. In lrer Initiaf-Decision-, the Al,J specifically
r"t"a-if't"i-ltp.f l"tt;- arrest resulted in the largest single

".i"..,t" .t bbbX-matcing proceeds in Union County -hiEtory. ApPellant
olEd oulltv Eo the oii"'r.t=. and was was .'engenced to _two . 

years
;;;;.EI;;,'..t"",i-zi-aivs ot a 45 dav iail term' and paid-a $2'000
Ei;;:--;;;"Eq"."iti, lpi,irr""t' s app-Ii-ation f or a Rehabilitation
Employment Permit was denied by the Dlvlslon'

According to the record established before the AIJ' the
pit'irjo" aia iot "plo"- issuilg a limited rehabilitation.employment
;;;;-;"-;i't-i-appEir"ni could-seek a non-managerial 

. Position at a
[]i'.'--n"*"t;;; tfr; piti"iot, wanted to Place a condition on the
p.o"it- pt",,'..,i it 9 I'ppef i ant f rom being- :TPI"I:9-!y-the-Old stock
inn. Tire pivision's position was Primari'!y based on Enree
findinqs: 1) a crime invofving moril turpitude occurred on the
licensSd premises of the Old Stock Inn; 2) investlgaElve rePorEs_
i;;;";h; iinae"-Foflce DePartment dated 4lrgust ?+, -r9?3 and october
il-igil-t"aicacea t.har Apbellan! was working behind rhe. bar afrer
his-convict i.on w1tshouE fiist obtaining the requisite Rehabilitation
EmDlovment Permit in violation of N.,l;A.C. !3:2-!4 '5; and 3)
.e"i"fi."t;s wife owns one-third interest in the O1d Stock Inn'

III. I,AW A]'TD ANAJ,YSIS
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crfmes or morar

N.J.A,C. ]3:2-I4.6 requj-res any Person conv1cceo
involVing- mo?al turpitude fo apply to the Director fo

of
fo applv Lo the Director for
Permit before performing wornJfrallfliation Empl-oyment Perm-it before performing work on a

ficensed premises-. the Oivision defines moral. tu4)itude_ as an acE
that gra.rlJy viofates Ehe moral Btandards -of the community: one
*hich-is coi'rttary to justice, honesty, modesty, or'good morals.
Such crime:: are deemed serious by eo-iety and are generally.
puni shabl e
i.as est abI

shable by imprisonment for m6re than one year- The Diwision
establisi:ed Ehat book-making and gambling. are crimes of mora

turpitude. Moreover, Division policy-has articulated that
ccnipiracy to coTnrni t such crimeE also irnplicate mcral turpitude.

N,-J--A.-]e.. !'.> :2-ttr. € stai.ee:

Whereve= that application is rnade and it aPpears '.-o
lhe 6atisf acf j.o-n- of the Directsr thaE Buch Person'a
employment in the alcoholic.beverage indu.stry.wilL
no-t U-e contrary to the public interest, the Director
may, in the ex6rcise of- Eound djscretion, issue euch
employnent- permit.
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PursuaDt to N.J:A.e.. !3 12-La.?, the Director has the authorityto- i Esue -two typeE-Ef-EEEabi l itat ion EmpLoymenE p.o"it" f 
- 

r Iunl'lmltecl empLo)ment permit; or 2) limited employment permit. Anunlrmrtecl employment. permit allows the holder to be employed by anvctass ticensee Lrithout resErictions as to type of emplo)ment. -
However, 6uch permics may not. be issued to persons who have beenconvicted of crimes which in the opinion of the Director present aspecial risk to the alcoholic beverage industry. The A!J- found,
and f agree, that based upon Appellant,s convict. j.on in the largestsingle Eeizure of book-makj.ng proceeds in Unio4 County, an
unlimited employment permiE -ou1d potent.ially presenE a specialrisk to the alcoholic beverage industry. Appellant thus onl.yqualifies for a limited employment permit.

- A limited employment permit allows the holder to be employed
by any ficensee in a non-managerial capacity and permi!s thb holderof the permit to sel1, serve, or deliver alcoholic beverages.
N.J.A.C. 13:2-14.7, N.,l.A.C. 13:2-14.8. However, the Al-,J found
that Appellant's recent invol-vement in the Old Stock Inn was in a
managerial capacity, contrary to Division regulations.

Based on AppelLant's first-hand knowledge of the various
financial aspects of the business and his testimony that he does
not get paid for his work on the licensed premises, the ALJ
concluded that AppellanE has an ownership interest Euf f icj,ent to
establish an undiscl.osed .interest by a disqualified person in a
licensed business. In addition, even though the disclosed int,erest.
is in his wife's name, j-t is significan! to note tha! on August 31,
1993, Appellant informed two Linden Police Department detectives
that he personally owned a one-third interest in the O1d Stock Inn.

The Division carefully revie$rs 6ituations where a disqualified
indiwiduaL's fanily or spouse holds a liguor license. Case law has
held that the igsuance of a Rehabilitation Employment Permit is not
a matter of right, but resta in the exercise of the Director'a
sound discretion. Marini v. Div. of Alcoholic Beveraoe Control , 1
N..l.A.R. 365, 318, N.J.A.C. 13z2-!4.6 (a) . r concLude that based
upon the facts preseneed, the potential for an il1ega1 act exisls,
especially since a family member of the Appellant owns the license.

The ALJ determined, and I agree, that due to this interest in
the l-icen6e, it. would not be proper to issue a Rebabilitation
Emplo)rment Permi! to Appellant fo! his wife's licensed business.
As such, as the AI,J concluded, a Limj.ted employment permi! be
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issued to Appeflant, with the condition that Appell ant cannot be
!*"f"v"a "t'i liceniea premises owned by his wife or other relative
iirEiI'if,.i. e*isi. ihe botentlal for an undisclosed interest.

IV. CONCLUSION

Upon my rewiew of tshe lecord, I straIl deny Appellant's
applicition' for an unlimj.ted employment permit.. .Moreover, I.accep!
;f,;-;;;;1;;ion of the ArJ that Appellant is eligible for-a limited

"i"pt "r'ii."i-pe.*i t 
with the condii-ion that Appellant shall not be

;.;i;i;e bv'the old srock Inn or any orher licensed premises owned
by hi; wifE or other relative.

Accordingly, iE is on this 2nd day of Septembe!, 1991 ,

ORDERED that APpellant, VincenE R- Manetta, upon lhe proPer
fi1ing oi in applici'tion' is eli9ib1e for a limited emplo1'ment
permiE, subject- Eo a condltion tfiat prohibits. employment by the Old
Ei""[-i"" oi .ny oEher licensed entity owned -by his wife_or other
relaE. j-ve pursuairt to N.J.A.C. !322-L4.6 and N'J'A'C' !322-!4'7 '

\S\ JOHN G. HOLL
u vlll\] t,. rtvlJlJ

lJL l(EL .l' (
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FINAL CONCLUS]ON AND ORDER
ACCEPTING SUMMARY INITIAL
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DISMISSAL OF APPEAL

OAL DKT, NO. ABC 8899-95

{.ry .'._Maudsley, Esq., Altorney for Appel l.ant
George G. Frino, Esq. Attorney tor Resp-ondent.

INITIAL DECISION

HONORABLE EDGAR R. HOLMES ADMINISTRATIVE I.A!I JUDGE

Decided: April 18, 1996 Received: April 24, 199G

BY THE DIRECTOR:

No written exceptions to Adminislrative Law Judqe (ALJ)
Holmes' summary lnirial Decision were filed. rrre tiilu do-ilnaer a
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entered by order until on or before July 25,

For the followinq stated reasons, I ?cc9Pq t-he basic findings
of faci-and conclrrsiois of law continued in ALJ Hofmes' summary
i"itiir Decision ""a-i"."tp"rate 

them by reference' -r co:c1ude
iiiii-iire-office of aatitii'itutive Law -(OAI) and tr.Ie Division of
alcoholic Beverage Control (Division) lack jurisdl"!1?"-91"t
ippellant's claits ,t"a.t tt. FrauduLent conveyance- AcE 

- 
and. the

li-"iE.- "i-pioi"sii onaf Conducts. For these reason, AppefLant's'"pp"-r-"t R;;;;;a"";-uiii scott, LID:'s (scott) license transfer is
diimissed, an-d Rerpondents Municipal Board of Alcoholic Beverage
a;;f;;i-;i the city ;i atlantic 'citv's (Atlantic citv) -approval of
tf,"-ti""ii"i appfiiaiion for the subject ficense is affirmed.

f. Procedural Historv
Thi6 matter arose from APpellant's objection to Scott's

appfliaiion for a peison- to-pi-rson- transfei of Plenary Retail
c'oilsumption License lincU N'o. 0102-33-o01-o03 to 3901 Atlantic
;;';17.-;7;--c;;t;t;; iocktail Lounse. Atlanti-c citv held a hearins

"-"-liig""t 9, 1995, and approved tie-transfer by Resolution' on
i.pu.fiU.t 1i, 199S, eppeiiant appealed Atfantic City's grant of lhe
ti-"""iEi-t"-it" oi{tl"ii,n. on s-eltember 27, !995, scott.filed an
Ar;;;; ind Affirmative Defenses.- The matter was transmitted to OAL

on October 5, 1995 as a contested case' Pursuant to N'J'S'A'
52:14F-1 to -13.

After a prehearing conference.on January 23, i-gg ,-Scott filed
a brie" in su-pport of its application for a Sumrnary Initiaf
p"Ei.Ei.n-on pl'brua* g, rggi, and Appellant_subsequenEly filed a
;;;1t: upon considLraiion of these, ALJ Holmes found that
6Fii.";';is-j"ag.unt creditor of scott' The AlJ concluded lhat'
ri'tlce no publii iiteiist was at stsake here,^|npe]lant's.appeaI as
an ,'aoqri-eved pereoni pursuant to N.J.S.A' 33:1-26 could not be
Eiirt Ii ilil -'i.-iiilii" 

r- 
"or,"r,raua 

rr,6E-lFFEr r any s conr gnr i on rha r
;h;-t;;;;i"r violaEed the Praudulent convevances Act, T'J's'A'
2sL2-! et seo. (FCA), was I'ithout meri!, as a license la not
;"iooEtEi"-i'ithin the meaning of the slatute, Eubjec-t- to

"iij|rr"'.itt, 
1i;; "; seizure ior debt. Finally, ALJ Holmes afso

concludeci that the oA! was not the ProPer forum to conslder
Appellan!,6argumentthatthetrans-fer-wasimproperduecoan
;ii";;;";.;ti-lEt "i-1"[ii"t-t in violation of -the-Rules of
pi"iE,,I 

""-rf 
- E""a""t by Scott,s attorney. AL,J Holmes therefore

dismissed Appellant's appeal- I concur
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f f . AnaLvsis and Conclusion

. - I find ample Eupportin the record before me.filed in thiE mat.ter.

. _Municipal act'ions which constitute an abuse ofmanlrest mrstake, or are clearly unreasonabl.e, are

, 94 N.,i.A.R.2

establish
za, t>6L
that the
shoul dfaith, and

TAVERN

ApPe ant has not EatiE i.ed it s

Only a taxpayer or an naggrieved person',, with a specialance, may appeal a transfer approved by the local issuin?.Il:I3l:_"_, m3v *leieal - 
a rransiEr approired ui irri-iocar -isiiing

As will be discussed later,_.a liquor license is not property.
Thu-s, Appe1lants, a judgment creditor, -has no private inteiesc arstake rrere. rt is cl.ear that a license is not property subject toatt.achment, lien or judgment. E.J.E,A. 33:1-26j sie fire eols Co..
Jne ._v. ed. oI com'q3 oi 4llanrl;-EiE 40 N.J.'3tt 564-fi;i;T& G Cofp. y. wa\4re=Tr,p:,231 N.iI._SupEr. 90, 9q (App. Div. 1989j ;-ln rg.Ele Grear A A.e.c. sulleiin
transfer of rhe license does not affect Appellant, e-privaie-
interest. significantly, Appellant. asserti no privai! iniereschere, nor i6 any public interest served by deni-r of this transfer.As_Appellant is no!' an. naggrieved pers6rn,'- wi thin the meanin! ofN.J.q A. 33:l-26, he therefore lacks the relevant indicia ofN.J.E A. 33t]--26, he therefore lacks the relevant indicia of6tanding necessary to contest AtLantic City, B approval of ifre

for ALJ Holmes, Summary Initial DecisionI note again that no eiceptions ,ere----'
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discretion.
subject to

etin No

55 N.J. 292
en in this

reversat .

19 81 Item No. L
Appellant to
error or bad

10?l1\ r
].nsLance.

aur.hority. ry=g_j+A. .33 :t-26 ; sree;r-sjan v. biv. oi-A.B.cll-jJ-u.a.super..56?, 569-s70 (App. Div. 1952)=. an aggrieveaE;;6; musr
!:y:-:i!h"I-a subsranrill private inreresr 5[ erake,'o, a "ilighu
er rnar q.super..55?, 569-5zo (App-. Div. 1952). An aggriev-d-pEiso-on musthave either a substant.ill orivate interest it etakc.-6r a rcri^
interest, added to an harm-oni zing with the genera] iuu1ic l"t.i-erst

502, 510 (E & A 194?

No. 2351 ftem No. 2 (December 19, 19?9). fheJE-ore, Scott,s
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I note that AppellanE bas. not asEerteg-!t'gt any ilterest
was impropetry u,,"-ttd by Scott'E-transfer' I further

were any ProperEy . 
t"itt""t- eo affected' Appellant is at

Dursue 6uch a c-ratm in the Proper torum

Appellant's objection is unsupported bv the Fraudulents

convevi-nces Ace, N.J.S'A' 2522-! et 6eo' (F-CA) ' as v"el-]' The FCA

oroviies in Pertinent ParE:

, sale,
i::::-1":^9ebts, or

iny other transf er ";'fi :;i!i!i:l^li:::::::'*-'i::n:.1:: B:I*i:i. "ti:I.::";:"::"H;:;.;; ;;'#;i;-ies-rrnposea tv "!t state tax law

for which a lien ..y-"[it"ft pursuant tb. R's' sazqg-t or PurEuant to
;;; 6;;;; i"i-u"ii"i--iroced-ure Law' R.'s' 54:48-1 et ees or anv

Eimilar state lien ;; ;;;;-;;tpi-ti' tht'extent expresslv provided
by thi6 chaPter.

N.,t. S.A. 33t:--26 (emphasis . 
added) ; see-also

: i3B.i: ""nn'

Ner4' JerEey courE.s have long recognized-:l:^:l:.t:-:::1=1,?:*""
o'o.,olii.iEli=ir,!i"l"iifi ;; i;;;""'-iE "ot PrgPeltr Y::::l-:*ithiil;;;;-;t6r.t" "i p'"pEicv. F-egr Eia''..99?i***-*e3ts|Ie*E;inherent rights of ProPerEY'
irpra. ezs f. SuPP. at 1486;
N.J. ats 387;

conveYances of pg-fs-gng! DroDertv in trust for use of persons

*.xirl-'Ji!il1;ie ;; i6--credilors' a-' ' ' ' [E]very convevance'
trans-fer and assisnm:;t-;;-;;;aI' it'"tt"r" or thine 13-39tion' made

in trust for the .r."-oi ir'e-person making lhe 6ame; shall be void
as against credilors.- (emPhasis added) .

The laws of the stale of New Jersey clearly hold that-a liguor
f i cense- i-s-not 

- 
.ot 

" 
iaIi.a- " p"t"ottal 

- Propertv" but is a mere

privilege to "conduct a business which is o-therwise ilIegaI" ' The

Boss co., rnc., "t,oii,-z:s 
H":' supgT' at 94' The sEatse statute

requlatins tne tranS?!t-t-it"ile"oi- iiien"e" announces that liquor
li6enses ire not 'ProPerty":

fffu9*r. (D.N.,t.

, rgZ A.Za at 588'-40
, 48 A.2d 888, 138

N.J. e9,518,
686, 59 N.J.L.

s20 9t946
358 (E &
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The only except j.ons to the concePt that a New-.fersey liquor
]icense is consideied a property interest are the limited holdings
in The Boss, 6upra, wherein the New Jersey.Supreme Col:rt created a
narrow excEption and found that a liquor license may be considered
an attachabie interest under the strict confines and the
interpretation of the Internal Revenue Code, 192 A2d. at 588, 40
N.,1. -387-8, in Sea Girt Restaurant, suDra, where the Ne\^t Jersey
Federal piitrict Court found tha! a llguor ficense j-s an interest
entitled to a Fourteenth Amendment due Process Protectionr sea Girt.
Restaurant. supra, 625 F. SupP. at 1485-88, and in the language of
H..l.S.l. :g:t-Ze which PermitE Elaee tax liens.

Therefore, a New Jersey liquor license, by def initj'on, cannot
be considered i'personal property" under- the FCA. Furthermore, a
li.ruor license Ly StaEe -statute- cannoE be subject to a judgment
Eidail"r. Rathei, it is privilege that can be "transferred' from
oni-p.rio" t.o anoi.her whe-n an application to the local issuing
."if'r-oritV is approved by that municipality. N'J:=S '1' 33:.I-26;
w.i.a.c.':.,322-i'.1. rf Appellant has a claim under ghe FcA
EoncE-rning Scogt,s othe! lropetty interests, Appellant should raise
that clai; in tbe aPPropriate forum.

Further,Al,JHoLmescorrectlydid-no!addresstheissueof
whether scolt's attorney committe-d professional misconduct due to
i-ri-"f f .q.a conflict of interest. rhe New 'Jersey Rules of
;;";;;;i;;"r-c""a""t clearly 6taEe that such charges are.to be made

l" if:u ',aDDropriate professional authority.' R.P'c' 8'3 (1996) '
llEiii,er oii, n'or the bivision is such an entsity'

Theref ore, I f ind thaE Al,,t Holme-s ProPerly. f ound that-
a"".riini;i ipieat is no! cognizable by the Division or oAL.
;;#ii;;; i.-il-oi-;"-;alsrievEa person'-within the meaning of'r.ii5lS.al-g:;t-ii,-ana E5 the extenE that his arguments that the FCA

t-"a A.p.C.-il:-"ppii, ihey ehould be raised efsewhere. Therefore,
i conEui with AtJ- g'oime j, ' determination. to summarily dismiss
e"".il""c's appeal oi nesponaent Atlantic ci!y's- approval of
fiE!"3"aii"r-s;-"ii;; iiu"rilt for P1enary Retail. consumPtion License
ii!]'6i6i-is:ois:ooe-i"- iior atl"ntic co4>., t/a Grabel's cocktail

Accordingly, it iB on this 25th day 'ruly, 1996,
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oRDERED that the decision of the Municipal Board Board of
Alcoholic Beverage Control of the City of Atlantic City to approve
of the person-t.o:person transfer of P1enary Retail consumption
License-No. 0102-33-Oo1-o03 to 3901 Atlantic corp., t/a Grabel's
Cocktail Lounge is AFFI Rl'fED, and it is further

oRDERED that the Appeal brought by william HaDson objecting to
the approval of the transfer of Plenary REtail con:umption License
No. 0 1 

-o 
2 - 3 3 - o 9 5 - o o 4 by the Municipal Board of Alcoholic Beverage

Control of the City o-f AElanEic City be and is hereby DISMISSED.

/s/ JoHN G. I{OLL
U \JTl.l\ \., . IT\.,JJIJ

hT D F''TI/1D

JGH/Gcs/cps

6. APPELLATE DIVISTON, SUPERfOR COIIRT DECISTON AFFIRMING FINAJ,
CONCLUSION AND ORDER rN wItLIA!{ IiANSON V. IfUNICIPAL BOARD OF

A],,COHOLIC BEVERAGE CO}i1IROL OF THE CITY OF ATIAN"TI C CITY AND
I'IARK SCOTT, I,TD. T/A GRABEI,'S LOI]NGE

APPELLATE DECISION AFFIRMING FINAT CONCLUSION AND ORDER IN WTIIJIAI{
BITNSON V. MUNICIPAI BOARD OF ALCOHOLIC BEVER-AGE COIITROL OF TIIE CITY
OF ATLANTIC CITY Ar{D MARK SCOrT, LrD. T/A GRABEL'S LOIINGE

On June 21 , !917, the Superior Court, ApPellate Division
affirmed the actioh of the Director in accePting the Summary
Initial Decision and approving the transfer of the Plenary Retail
Consumption License from the RespondenE Mark scott, Ltd., to 3901
Atlantic Corp. The Appellate Division ruled that the transfer of
the f i cense iuas suppoiied by the record, not arbitrary-, caPri cious
or unreasonabLe an-d- that th6 issues of law taised by the plaintiff
$ere without melit .
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Pubfication of Bulletin 2414 iE hereby directed this

3oth DaY of SePterbet, 1991 .

DIVIS]ON


