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CLASSIFICATION, SERVICES AND COMPENSATION 

"Compensatory time off' means the granting of time off 
in lieu of cash payment where permitted for excess or 
unusual work time. 

"Covered position" means a position which is subject to 
the provisions of the Fair Labor Standards Act, 29 U.S.C. 
201 et seq. ' 

"Exempt position" means a position which is excluded 
from the provisions of the Fair Labor Standards Act. · 

"Fixed workweek title" means a title specified in the State 
Compensation Plan as having a 35 hour (35, 3E) or 40 hour 
(40, 4E) workweek. See N.J.A.C. 4A:6-2.2. 

"Holiday" means a legal holiday or a special holiday 
authorized by law or executive order. 

"Non-limited title" means a title having irregular or varia­
ble work hours. Such titles may be designated as exempt 
non-limited (NL, N4), or covered, also known as non­
exempt, non-limited (NE). See N.J.A.C. 4A:6-2.3. 

"Overtime compensation" means cash overtime compen­
sation or compensatory time off as permitted. 

"Pay period" means the period beginning 12:01 A.M. 
Saturday and ending midnight the second Friday following 
(Note: A schedule of pay periods is published annually by 
the New Jersey Department of the Treasury.). 

"Regular rate" means the hourly proration of the employ­
ee's annual base salary plus the fair market value of goods 
and facilities received as part of the wages. For employees 
in covered titles, the regular rate includes clothing allow­
ances unless the allowance is for the purchase or mainte­
nance of prescribed clothing required by the employer. 
Employees in covered non-limited titles (NE) shall be 
deemed to have a 40--hour workweek for determining the 
hourly proration. Employees who work at different pay 
rates in a single workweek shall have their hourly proration 
based on a weighted average of the different rates. 

"Seven day coverage position" means a position assigned 
to an area where work coverage is required on a seven day 
basis throughout the year. 

"Workweek" means the period beginning 12:01 A.M. 
Saturday and ending midnight the following Friday except in 
those instances where the Commissioner or his or her 
representative has approved an alternate workweek for 
overtime purposes for employees engaged in seven day 
operations. 

Amended by R.1990 d.552, effective November 19, 1990. 
See: 22 N.J.R. 2627(b), 22 N.J.R. 3481(a). 

"Regular rate" amended to be consistent with Fair Labor Standards 
Act (29 U.S.C. §§ 201 et seq.). 
Amended by R.1993 d.424, effective September 7, 1993. 
See: 25 N.J.R. 1916(a), 25 N.J.R. 4064(a). 

4A:3-5.3 

Case Notes 

Fact that Department of Corrections provided total compensation to 
its physicians that included ten more days of vacation than that granted 
other employees did not make the compensation "overtime compensa­
tion". State, Dept. of Corrections v. Communications Workers of 
America, AFL-CIO, 240 N.J.Super. 26, 572 A.2d 213 (A.D.1990). 

4A:3-5.3 40 hours or less in a workweek: State service 

(a) Employees in the following groups may be eligible for 
overtime compensation for work performed beyond their 
regular work hours, but not more than 40 hours: 

1. Employees in 35 hour fixed workweek titles (35, 
3E) for time worked in excess of the regular workweek. 

2. Employees in non-limited titles (NL, NE) who meet 
unusual work time requirements, at the discretion of the 
appointing authority. 

3. State Police law enforcement officers, at the re­
quest of the Office of Employee Relations. 

4. Part-time employees only when they work beyond 
the regular workweek established for full-time employees 
in their titles. 

(b) Temporary employees shall not be eligible for over­
time compensation under this section. 

(c) An employee shall be eligible for overtime compensa­
tion under this section only when: 

1. The employee is in pay status for the full number of 
hours in his or her regular workweek; 

2. The employee works at least one hour beyond the 
regular workweek; and 

3. The work is covered by the job specification for the 
employee's title, except for emergencies as provided in 
N.J.A.C. 4A:3-5.7(d). 

(d) Overtime compensation under this section shall be 
paid as follows: 

1. Employees in 35 hour fixed workweek titles (35, 
3E) shall be compensated either in cash payment or 
compensatory time off at the discretion of the appointing 
·authority with the approval of the Commissioner or his or 
her designee for time worked in excess of the regular 

' workweek but not more than 40 hours. 

i. Cash compensation for overtime work shall be at 
.the rate of one and one-half times the hourly proration 
of an employee's base salary. An overtime rate conver­
sion table shall be published with the State Compensa­
tion Plan: 

ii. Compensatory time off shall be at the rate of one 
and one-half hours for each hour worked in excess of 
the regular workweek. 

2. Employees in non-limited titles (NL, NE) who meet 
unusual work time requirements may, at the discretion of 
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the appointing authority, be compensated through either 
a provision for flexible work patterns or a grant of 
comparable amounts of time off to a maximum of one 
hour for each hour of unusual work time, provided that 
employees serving as a commissioner or department head; 
an assistant or deputy commissioner; a division director 
or equivalent; and employees in exempt positions in titles 
which are not represented in collective negotiations with 
established salary ranges at or above range 32, and in 
such exempt positions in titles with single rates or no 
range who are receiving a salary at or above the first step 
of such ranges, shall not be granted such compensation. 
In no event shall employees in non-limited titles have any 
entitlement to cash overtiine compensation. 

3. Work credited toward overtime compensation must 
be in one-half hour units of continuous work beyond each 
regular work day. 

4. Employees in non-limited (NL, NE) positions who 
are not eligible for cash overtime compensation shall not 
receive a cash payment for unused comparable time off 
upon separation from service. · 

Amended by R.1993 d.44, effective January 19, 1993. 
See: 24 N.J.R. 3588(a), 25 N!J.R. 290(a). 

Revised ( d)2; added new ( d)4. 

Case Notes 

Fact that Department of Corrections provided total compensation to 
its physicians that included ten more days of vacation than that granted 
other employees did not make the compensation "overtime compensa­
tion". State, Dept. of Corrections v. Communications Workers of 
America, AFL-CIO, 240 N.J.Super. 26, 572 A.2d 213 (A.D.1990). 

Department of Corrections' decision to giant physicians extra vaca­
tion days was within its discretion. State, Dept. of Corrections v. 
Communications Workers of America, AFL-CIO, 240 N.J.Super. 26, 
572 A.2d 213 (A.D.1990). 

4A:3-5.4 ·- Criteria for exemption from Federal Fair Labor 
Standards Act: State service 

(a) The following are the criteria for exemption from the 
Federal Fair Labor Standards Act, 29 U.S.C. 201 et seq.: 

1. An unclassified employee is exempt if· he or she: 

i. Holds a public elective office of the State: 

ii. Is a member of the personal staff of an elected 
office holder; 

iii. Is appointed by such an office holder to serve on 
a policy making level; 

iv. Is an immediate adviser to such an office holder 
with respect to the constitutional or legal powers of the 
office; or · 

v. Meets one of the criteria for exemption set forth 
J in (a)2 through 6 below. 

DEPARTMENT OF PERSONNEL 

2. An executive employee paid at least $250.00 a week 
on a salary basis exclusive of board, lodging and ·other 
facilities is exempt if the employee regularly directs the 
work of two or more other employees. and the employee's 
primary duty is management of the enterprise or a recog­
nized department or subdivision thereof. 

3. An administrative employee who is paid on a salary 
or fee basis at least $250.00 a week, exclusive of board, 
lodging or other facilities, is exempt if his or her primary 
duty is responsible office or non-manual work directly 
related to management policies or general business opera­
tions or responsible work in the administration of an 
educational institution and his or her work requires the 
exercise of discretion and independent judgment. 

4. A professional employee who is paid at least 
$250.00 per week is exempt if his or her primary duty 
requires advanced knowledge in a field of science or 
learning or involves work as a teacher, and requires the 
consistent exercise of discretion of judgement; or his or 
her primary duty involves artistic work in a recognized 
field of artistic endeavor. 

5. Executive, administrative and professlonal employ­
ees who are paid less than $250.00 per week may be 
exempt under conditions specified in Federal regulations. 
See 29 C.P.R. 541. 

6. Employees engaged in law enforcement or fire 
protection activities, including security personnel in cor­
rectional institutions, who are employed by a public agen­
cy that employs less than five law enforcement or five fire 
protection workers in a workweek, are exempt. 

(b) An individual position may be exempt if it meets the 
criteria in this section, even if it is in a covered title. See 
N.J.A.C. 4A:3-5.10(b) for position designation appeals. 

4A:3-5.5 Federal fair labor standards applicable to more 
than 40 hours in a workweek for 35, 40 and NE 
titles: State service 

(a) Employees in covered positions may be eligible for 
overtime compensation under this section as follows: 

1. Employees in covered fixed workweek titles (35, 40) 
and covered non-limited titles (NE), shall be eligible for 
either cash payment or compensatory time off at the 
discretion of the department head with the approval of 
the Commissioner or his or her representative for time 
worked in excess of 40 hours per week, provided that 
compensatory time off in lieu of cash overtime compensa­
tion is permitted by one of the following agreements: 

i. Applicable provisions of a collective negotiations 
agreement, memorandum of understanding, or any oth­
er agreement between the State and representatives of 
such employees; 
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CLASSIFICATION, SERVICES AND COMPENSATION 

ii. In the case of employees who do not have a 
collective negotiations representative, an agreement or 
understanding made between the appointing authority 
and the employee before the performance of the over­
time work. For such employees who were hired prior 
to April15, 1986, the regular practice in effect on April 
15, 1986 regarding compensatory time off in lieu of 
cash overtime compensation shall constitute an agree­
ment or understanding. 

2. The Commissioner or his or her designee may 
approve an alternate work period and corresponding max­
imum hour designation for covered law enforcement and 
fire protection employees as set forth in the table below. 
Such employees shall receive overtime compensation for 
time worked in excess of maximum allowable hours in the 
work period. 

Maximum Hours in Work Period 

Work Period (days) 
28 
27 
26 
25 
24 
23 
22 
21 
20 
19 
18 
17 
16 
15 
14 
13 
12 
11 
10 
9 
8 
7 

Firelighters 
212 
204 
197 
189 
182 
174 
167 
159 
151 
144 
136 
129 
121 
114 
106 
98 
91 
83 
76 
68 
61 
53 

Law Enforcement 
171 
165 
159 
153 
147 
141 
134 
128 
122 
116 
110 
104 
98 
92 
86 
79 
73 
67 
61 
55 
49 
43 

3. A hospital or residential care facility may, under a 
prior agreement with affected employees and· as approved 
by the Commissioner or his or her designee, use a work 
period of 14 consecutive days for computing overtime 
compensation for covered employees. 

4. Temporary employees shall be entitled to overtime 
compensation unless their work duties meet the criteria 
for exemption under the Fair Labor Standards Act. 

(b) Overtime compensation under this section shall be 
paid as follows: 

1. Covered employees (35, 40 or NE titles) shall be 
compensated either in cash payment or compensatory 
time off at the discretion of the department head with the 
approval of the Commissioner or his or her designee for 
time worked in excess of 40 hours per week as provided in 
(a)1 above. However, if an alternate work period is 

4A:3-5.6 

adopted. pursuant to (a)2 above, overtime compensation 
shall be paid in accordance with that schedule. 

2. Cash compensation for overtime work shall be at 
the rate of one and one-half times the regular rate. 

3. Compensatory time off shall be at the rate of one 
and one-half hours for each hour worked in excess of the 
regular workweek. 

4. Employees engaged in a public safety activity, an 
emergency response activity, or a seasonal activity may 
accrue not more than 480 hours of compensatory time off. 
Employees engaged in any other work may accrue not 
more than 240 hours of compensatory time off. 

5. Cash compensation for accrued compensatory time 
off shall be paid at the regular rate earned by the 
employee at the time such employee receives such pay­
ment. However, upon termination of employment, an 
employee shall be paid for unused compensatory time at a 
rate not less than the average regular rate received during 
the last three years of employment, or the final regular 
rate received by such employee, whichever · is higher. 

6. Overtime compensation for work in excess of 40 
hours for covered employees who work at different pay 
rates during the same workweek shall be paid as follows: 

i. Cash overtime compensation shall be at the rate 
of one and one-half times the weighted average of the 
different rates paid during that workweek. 

ii. Compensatory time off in lieu of cash compensa­
tion shall be at the rate of one and one-half hours for 
each hour worked in excess of the regular workweek. 

7. If a 14 day work period is elected for hospital 
employees under (a)3 above, covered employees shall 
receive overtime compensation for work in excess of eight 
hours in a workday or 80 hours in a work period at a rate 
representing one and one-half times the regular rate of 
pay. The extra compensation at the premium rate paid 
for hours worked in excess of eight in a workday may be 
credited toward any overtime compensation payable for 

'hours worked in excess of 80 in the 14 day work period. 

8. Work credited toward overtime compensation shall 
be in one-tenth hour units (six minutes) of continuous 
work beyond each regular work day. 

Amended by R.1990 d.552, effective November 19, 1990. 
See: 22 N.J.R. 2627(b), 22 N.J.R. 3481(a). 

Added (b)8, regarding work credited in one-tenth hour units. 

4A:3-5.6 Federal fair labor standards applicable to more 
than 40 hours in a workweek for 3E, 4E, NL and 
N4 titles: State service 

(a) Employees in exempt positions may be eligible for 
overtime compensation under this section as follows: 

1. Employees in exempt fixed workweek titles (3E, 
4E) shall be eligible for either cash payment or compensa-
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tory time off at the discretion of the department head 
with the approval of the Commissioner or his or her 
designee for time worked in excess of 40 hours per week. 

2. Employees in exempt non-limited titles (NL, N4) 
shall not be eligible for cash overtime compensation 
except as provided in N.J.A.C. 4A:3-5.7(d). 

(b) Overtime compensation for employees in exempt po­
sitions shall be as follows: 

1. Exempt employees in fixed workweek titles (3E, 
4E) shall be compensated either in cash payment or 
compensatory time off at the discretion of the department 
head with the approval of the Commission~r or his or her 
designee for time worked in excess of the regular work­
week. 

i. Cash compensation for overtime work shall be at 
the rate of one and one-half times the hourly proration 
of an employee's base salary. 

ii. Compensatory time off in lieu of cash compensa­
tion shall be at the rate of one and one-half hours for 
each hour worked in excess of the regular workweek. 

2. Exempt employees in non-limited workweek titles 
(NL, N4) who me.et unusual work time requirements may, 
at the discretion of the appointing authority, be compen­
sated through either a provision for flexible work time 
patterns or a grant of comparable amounts of time off to 
a maximum of one hour for each hour of unusual work 
time, provided that employees serving as a commissioner 
or department head; an assistant or deputy commission­
er; a division director or equivalent; and employees in 
exempt positions in titles which are not represented in 
collective negotiations with established salary ranges at or 
above range 32, and in such exempt positions in titles with 
single rates or no range who are receiving a salary at or 
above the first step of such ranges, shall not be granted 
such compensation. See N.J.A.C. 4A:3-5.7(e)2 as to 
special project rates. 

3. Employees in exempt positions who are not eligible 
for cash overtime compensation shall not receive a cash 
payment for unused comparable time off upon separation 
from service. 

'\mended by R.1993 d.44, effective January 19, 1993. 
iee: 24 N.J.R. 3588(a), 25 N.J.R. · 

Revised (b)2; added new (b)3. 

4A:3-5.7 Special circumstances: State service 
(a) Eligibility for overtime compensation for on call em­

ployees shall be as follows: 

1. Employees in covered positions (35, 40, NE) who 
are required to remain on call and cannot use their own 
time effectively shall be considered to be working and 
shall have such on call time included in the total hours 
worked. In those situations where employees are merely 
required to remain at home or leave word with appropri­
ate officials where they may be reached, they are not 
considered to be working while on call unless their free­
dom to engage in personal activities during that period is 
severely restricted. 
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i. Ove.time compensation at the rate of one and 
one-half times the regular rate or one and one-half 
hours for each hour worked in excess of the regular 
workweek shall only be payable for that period after 
total hours worked exceed 40 hours in a workweek. 

2. Employees in exempt positions (3E, 4E, NL, N4) 
shall have no entitlement to compensation for such time. · 

(b) Eligibility for overtime compensation for training 
shall be as follows: 

1. Employees in covered positions (35, 40, NE) who 
are required by their employer to participate in job 
related training shall have such training time included in 
the total hours worked. 

i. Overtime compensation at the rate of one and 
one-half times the regular rate or one and one-half 
hours for each hour worked in excess of the regular 
workweek shall only be payable for that period after 
total hours worked exceed 40 hours in a workweek. 

ii. For time worked in excess of a 35 bour fixed 
workweek but not over 40 hours, hour for hour com­
pensation may be granted in the form of cash or time 
off, at the discretion of the appointing authority. 

2. Employees in exempt fixed workweek positions 
(3E, 4E) may be granted hour for hour compensation in 
the form of cash or time off, at the discretion of the 
appointing authority. 

3. Employees in exempt non-limited positions (NL, 
N4) shall have no entitlement to compensation for such 
time. 

(c) Eligibility for overtime compensation for travel shall 
be as follows: 

1. Employees in covered positions (35, 40, NE) who 
are required to travel contiguous to the normal workday 
in excess of normal commutation time shall have such 
hours included in the total hours worked. 

i. Overtime compensation at the rate of one and 
one-half times the regular rate or one and one-half 
hours for each hour worked in excess of the regular 
workweek shall only be payable for that period after 
total hours worked exceed 40 hours in a workweek. 

ii. For time worked in excess of a 35 hour fixed 
workweek but not over 40 hours, hour for hour com­
pensation may be granted in the form of cash or time 
off, at the discretion of the appointing authority. 

2. Employees in exempt fixed workweek positions 
(3E, 4E) may be granted hour for hour compensation in 
the form of cash or time off, at the discretion of the 
appointing authority. · 

3. Employees in exempt non-limited positions (NL, 
N4) shall have no entitlement to compensation for such 
time. 


