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1. APPELLATE DECISIoNS - STONEHENGE GARDENS, INC. v. PHILLIPSBURG.
#4460

orJ, DKT. NO. rBc 1951-80

sroNEtEIcE CARDENS, INC., t

&r lppeal

c0NcT.,,ttsl0Ns 
^l{D

OIDB

lppellaDtr 3

v'r
T0$r colrNcrl, oF gE [0r0{
oF PI[rrrPsBUtRG, t

- - - l":T"1":': - - - :

Morr.ow & Benbnook, Eeqe., by Dona1d lI. lttorrow, -'Eaq. I lttorneyg for lppellant.
T6onas J. Ee1ly, ir. I Eeq. 1nd Sobert E. Ereatet{ck, Eeq., Attorneye for Reepondent.

I4@j4er
Eon. gybll R. lrloeee, ldDl.nlsttratlve law Judge

Dated: July t0, 1980

BY TT{E DIRECTOR:

Received: July 11, 1P8c

No cxceptlons to tbe Inltlal Decl.aion uere fLled by the partles put8uant
to N.J.A.C. 7122-L'l .14.

Haring carel\rlly coneldered the entlrc lecord hetelnr lnc1udl'lg the
transcript of the testl-Dony, the cxhlblts, and the Itrltlal Decl.slonr I concur
ln the flndings aad recomendetlone contalneal 1n tbe cald Inltlel Declslon and

adopt then aB ry concluslons bereln.

I agree wtth the ldnlnlatratlve Irw Jud€le tbatt Ln lccordance rlth the
nr11ng lrr Mltchell r, tbe l3sue e8 to rdrether or aot there had been a valld
rrlthdrawal-of the conaent to ttartsfer by the tranoferorr trld lts lffect upon
the aubJect tranafer lppllcatlon tB dle tbat urst be t.csolved iln r court of
coEpetent JurdBdl'ctlonr

the AdEltlst!'ative I8w Judcie !t8t€s that ntbl! Court tlnda t'bat lt 1s
not beyond the dlscretlon of tbe lolfll cor.u'rcll to lLd.t the anuber of lleenses
Ln the torn anat to lLelt tbe area tn tblch they are ugedr. 'lbe stateDent 1e

made out of contertr md le lrrclevant to tbe lssuea p!'eeettted bereln.

a.rltcttn 1180, I@,.
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Jdeeph E. Ierner
Dlrector

ttlis netter aloee not lnvolve tbe Srant or renerrdl of a llEror llcenae;

lt lnvolveB tue epp]1caii;i;;; placl-to-plaee ttratrafe! of an Dd8tlns llcense'

llbua, the Datter of u#hs-th" nGber of -llcettsee tg not the laeue' Ttre

tacts l,, the ,rstrnt -it"t-ajii.t f!@ tbat 1rt W
;;;.:r8;.il-s'd;+ez (+e. Drv. 1956), rbere tbe co@ittee selted to
ffi'";; ir-i"i-oi- rr"enses by lrefirslng to rpDlove tbe transfe! of an outstanding

llcense, rttere ,ucb t .i"i"i-r"i, nff' *"rrarrtli on t'he be3ls of Dubllc convenLence

|rrd lnterests. llbe Court beld t'bew t'bat rn ordrer of a I1quor llcense'or e{Ii}:ce
eequtree thrcu€b ltr lnveEbent t'heteln llt lntereBt ldrlcb 1! cntltled to Protectlon

lD coDtrectloEr rltb t'be trsnsfer.

However, ln tbe Datter !l]L:ll!g, 1t $as qulte appropri'ate for the
Council, 1n tbe reaaonable effiE-6f lts dlscretlonr to dcny the lubJect
appU.caiion for a place-to-plece trensfe! t9 a'rr area already Eore tbatl
aiequately eel'lce-d by llquor-l1cenaed fac111tle'. ftre Councll dld not
lntJnd to nllE.lt the area;, 1t uerely deteralned that there rnag no p'bI1c
need or necegglty tor an additlonal flcense at tbe Proposed tttansfer t1te.

Tlre Corrncll wae, of couraer atso lnfluenced by the sray Prob1e@8

Pregently ex18tin8 u trrre area related to tbe operatlone of the €:dEtlig
iac111tles, Eueh aa vandallsnr exceselve nolre..A"''d llttert th-e 

. 
croBa-ove:'

problem of per'gylvsnla youthi rtto patronlze tj,e taverna ln th18 uuniclpalltyt
i:.t of w6en it felt rculd be coupowrded by tbe lntroductlon of this llcense
to the area.

F\rrthertore'tbelocalsentiDent'parlicula.lyofthosereaidentgresid-
1ng in close p"o:amrty to the propoBed trensfer slte rtas alr lEportent lnsFedient
1nthecounc1i,edetena1nat1o[todenyt}resa1dt'8nEfer.see.29@
Rertew >* (tgl6) t Lvons Fatms Tavern v. Newatk ' 55 N. J' 292 (L97o) '

Aecordin8ly, 1t I'sr on tlrt s 12tb day of Algustt 1980 t

oRDERED that tbe actlon of t}re respondent, ,ll|owr Cowrcll of t}re TowI

of Philllpsburg' be and the eaae 13 hereby afflloed, and the appeal berein
be and the Bane 1a bereby disrol88ed.
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IN RE:

STONEHENGE GARDENS' INC.

MAYOB AND TTOWN COI'NCIL OF

THE TOWN OF PHIIJJPSBI'RG

eage 3.

o.A.L. DKT. NO. ABC 1961-E0

APPEAL NO.446(J

)

)

)

APPEARANCES:

DONA.LD lt. MORROVf' Esq.

Ir'IORRO$ & BENBROOK' ESQS.

Attorney for Appellant, STONEHENGE GARDENS' INC'

THOMAS J. KELLY' JR.' Esq''

and ROBERT L FREDERJCK' Esq'

Attorne]-s for Respondent' MAYOR AND CoUNCIL OF T'IIE

TOWN OF PEILUPSBURG

BEFORE THE HOr.*ORABLE SYBIL R' MOSES' A'L'J':

This matter comes before the Court as the result of 8n aPpeel from the aetio''

of the l\layor and Town council of the Town of Phiuipsburg. which, b]- resolution date'

February26'1980'deniedAppellant'sapplicationforaperson-to-Personandplsee.to.
plaeeEansferofPlenaryRetailConsumptionLieenseNo.2llg.33-014-002'heretofore
issued to Alexander Nyiri, Executor of the Estate of tda Nyiri Faulkner. Appellant filei

saidappealonMareh4'lgso,contendingthattheaetionoftheTounCounei]was
erroneous in that the couneil failed to state any grounds on which it could legitimetel!

rejeettheapplicationforEansfer,inthattheactionsoftheCouneilwelearbitrsitanc
capriciousbecauseth€applicstionwasdeniedduetoproblemsereatecb}-otherlicensed
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Premises'inthattheCourcilimposeditso$ninterpretationofthe200footrule,inthet
the proposed location of the license is in an area already zoned for commercial use anc in

thst the Council is improperl! Punishing Appellant for an alreedl' existing ParkinF

problem. The Council, in its answer, denied the allegations o! the aPPeal and eontended

that the granting of the transfer in question n'oulC be inimieal to the best interest of the

citizensoftheTownofPhiuipsburg,andthedenia]waswithinthesounddiscretionofthe
Counei].TheCouncilcontendsthereismor€thansufficienta'deompetentevidencein
the record to support its t€solution den]'ing the person-to-person and place-to-place

$ansfer and asked that said deniat be affirmed b]' this court'

A gS-ry heering was held on Fridal" It{a5' 9' 1980 st the Offiee of

Administrative Law, 18i l{'ashington street, Newark, New Jersel" Appeefanees afe notec

above, Pre and Post hearing legal memoranda were filed bt both Counsel' The reeorc

closed on June 13' 1980.

Befor€ testimonr commeneed' the attorne]' for the To$n of PhillipsSurg

movedtodismisstheappeal,allegingthepresenllicenseholderhadwithdrawnhisconseni
tcthetlensfer'andthatwithoulava]jdeonsentauansfercannotbeconsummsted.See
li,J.S.A. 33'J-26 and N.J.A.C. t3r2-?'3' Appellant urged that a nithdrav;al of a filei

consenthasnoeffect.Seeltlitchel]v.BoercofAleoholieBeverageContro].Citvoi
Paterson,ABCBulletinNo.l3S0'ThisCourtdeniedRespondenttsmotiontodismissthe
appes]anddetermineditwou]dnotaddressthequestionofwhethero|notthe|ehgdbeen
a valid withdrawal of consent to trsnsfer and its subsequent effeet on an application to

pamit a tlansfer. The issues of €nforeing the terms of the eontract or permitting

withdrarta]fromth€contractarefortheSuperiorcou|ttodecide.

TheTownofPhillipsburgpresentedl0rtitneses.I]iehele\'iseoni.the
i\tunicipal Clerk of PhiUipsburg' identified six letters (R-l' A through F) that she hed

reeeived r^,hich showed that thes€ people had responded to the newspaper notice of the

councilts hearing of the aPplication. She also identified a Petition presented to the To$n

CouncilstitsFebruarymeeting(R-2,inevidenee).Irls'Yiseomitestifiedthat'o;:
February 26, 1980, the couneil adopted the following resolution disapproving the person-

to-person and ptace-to-Plaee uansfer of the lieense'
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A RESOLTITTON DISAPPROVTNG THE PERSON TO

PERSON AND PLACE TO PLACE TRANSFER OF

PLENABY RETAIL CONSUIgPTIO}i UCEIiSE NO'

2U9-33-014-002

I^'HEREAS, Stonehenge Gardens, tnc'- has tnade -applic8tion to trensfer the

plenary retail consumpt,on'ii""nr?-or North End c.afe, 22-24 North rlain street to a ne!'

i.""liin-r"i"rred to ai 4{S a;iir trlain S$""t, Phillipsburg, New Jerse,r', and

1^'H ER EAS, a Publie hearing n'as held on the applieation- at"the request

numefous objeetors o" i"ltu"ti;ls, -198-9' 
and the Tor'rryr council of the Town

Phillips5urg msde the following faetual findings:

l. That the srea in whieh it is proposed to bansfer
the lieense to is one which on South l\iain Street
contains both commercial and residential uses'

but the area to the rear of 4{3 South lrlain Street
is substantislly a residentisl neighborhood'

2. That the applicant has failed to show a Publie
need or benefit for the pro?osed transfer'
especiall.r' as to location, inasmu.ch as there are

cuirentli: ten lieensed premises $'ithin six hundred

feet or lLss of the proposed location' to wit:

ADproxlrnet€

DistBnee

l? 0'

200'

25 0'

30 0'

30 0'

40 0'

600'

60 0'

60c'

600'

3. That objectors Present at the meeting indiealed
to the Council ihat there is presently a problem

oi eio"slu" noise, litterr and propert-v damage in

the area due to the close proximit!'of the numer-

oui ieenseO premises eurrentl;- operating in the

ne ighb orhood.

of

Tradinq Name

The Schaefer House

Jersey House

Union Hotel

The Stateliner

Famil5' Liquors' lnc.

Stoekton House

K-Cee Club' lne.

Coronet Bar and Grill

Roma House

Tron's Villa lrlarie

Address

433 So. Itlain St.

469 So. It1ain St.

102 Sitgreaves St.

142 Sitgresves St.

96-100 Sitgresves St.

l?9 trIercer St.

459 So. Main St.

62-66 Sitgreaves St.

382-84 So. llain St.

371-?3 So. IUain St.
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4. rhat the proximitt of.tl'e {9q:::ei iX?ti::t:iiJl
€lementary sehool' 

"!t-I: ^ 
n:9tlng"'

requfe me'nts--oi 
- in" 'zoo foot rule" is in fact

directi! iii""J'tn"-tt*et from 'the 
sehool ani

witnin 60'je? iiir'" i"noor proPert]' b1' lineal

measulement'

5. That officisls of the Parish have expres"ei

oujection'ilii" iit"ntt tnansfer due to increasec

eongestron in-ih" at"" and Palking problems'

6. Thst the applicant through p!i:t:"] modification

to the b;iidi;; has beln t!J:- to meet the

' tecfrnieat- ilquiit ttnt' for parkine contained in

ttre towir ;H"g 6ffit;o" iut'ptiuio"s for onl5

a minimsl number 
- 
of sP?qes ]1,4n aree which

alread5 ii"t'i"ti""tins pirxing dif f iculties'

7. Thst the Town of PhiUipsburE crlrrentl)' hes 54

ri""n"""*iiiig-"'itnin'the 
-municipalitt whieh

hes a current estimated poputetion of sUghti\'

under 18'000'

THEREFOP'E' BE IT RESOL\.EIT b)-, the Tov'n Council of th€ Tov n c:

PhiuiDsburg that the "p'prfltio" 
of Stoneheng-e 

. 
c'.i.i., lnc' 4i3 South 

.I1air, S..ree,i'.

PhiDi;sburs, Neu Jerser-' to uansfer plenar5 t" t' iii "tit"hiiion 
lieense nunber 221.c'-33-

oi.l-obz is iiereu5 DEMED'

A!s. Viscomi testifiec thal there are l0 liquor licenses lrithin::::::::::::

plaee where APPellant Proposes to use this license and more than 30 liquor lieenses in the

Town of PhilliPsburg' There is a sehool direc tl]' across the street from the proposed site'

as well as the Chureh of St' Philip and St. James. !n her opinion $affic is heavf in this

::J"::: r;;'ffi l*J", ", 
ph'ripsburg. She arso testified the town has probrems v;ith

r-^* Dannsr'lvani9 tC

;::ifi;:*'#;", ".n, 
teenasers r^,ho come aeross the river from Pennsl'lvania to

drink in b8rs in the immediate area'

Cross-exemination revealed thel the perking u'hich StoneheT: 
^1':.:::: 

""'"

than met local requirements' The petition Dresented to the council u as no1 cerr'iiiei'

sandra L. Bedo, a rcsident of phillipsburg, $ho lives directll' behini the

proposed Stonehenge Gatdens' lnc.' objected to the transfer beoause th€ one block srea ls

alread5' oversaturated with liquo serving estsblishments' This causes debris' fights anc

vandalism due to tf|e people who drink in the bars' These People urinete in Public' fishl

and use foul langraga This l'ang! 8ge is generall'v four letter sexual words' uhich are qutte

graphicandinloudtones.Ms.Bedotestifiedthatthebarsonsouthllainstreetha\€
pafons$hos€aetivitiesinterfere$ithh€rfarnill"ssleePtespeciall)'inthesunmernhen
the windows ane oPen'
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Cross-examination revealed that the b8rs in question hsve been there for years

and that not all have trouble from Patrons. I\ls. Bedo maintained that she Personsu}. h8s

heardthelanguageh'hichshedescribedandseenthefights.Shebelievesthereisahigher
rate of vandalism in this area than an]twhere else in town'

otherresidentsoftheareatestifiecinesimilarfashionto\ls.Beco.The}.
were:

Donald Bedo

iUerie A' Frinzi

Jean Attinello

Elizabeth tri' SPieles

Gustsve G' B8ltha

Dr' George A' Frounfelker

The luator of Phillipsburg' James A' Bianchi' testified thet the Town hts

diflieultSwiththebersintheimmediateareeofStonehengeGardens,lne.lthastliecto
cheex the problems with foot patlolmen' Howevet' there are mote problems in that aree

thaninen5otheraresoftown'Heconeededthereislitte:anddebrisinthehighsehocl
aree ani on Roseberry Street' both of rrhieh ere some distsnee from Soutlr Jlain Street'

John C' cotnish' Esq'' who tepresents Alex Nyiri' Exeeutor of the Estete of

ldar..yiriFaulkner,testifiedaboutthecontractenteredintobyhisclientrriththeJiolles'
the owners of Stonehenge Gardens' Inc' He detailed the eonditions of the eon$8er'

asertedthattheeonditionshadnotbeenmet'andthaton!\larch26'onbehaifofhis
elients,hedeclaredtheconuaetnullandvoid.Hetestifiecthstheisgoingto}itigate
thismatterinSuperiorCourt.Attheeonclusionofhistestimontamotiontcdismissthe
instantappeaibasedonlaekofeonsenttothetransferr,sastenewec.TheCou:tDENIED
it for the reascns outlined abole'

The Appellant presented two citizens' Raymond It' Stem and Lind\'^D-urezzi

Ilr.stem}ivestwoandonehalfmilesfromstonehenge'onRoseberryStreetln
Phillipsburg.HewasontheTownCouncilfromlg?2tol9?4.lnhisopinionsomeofthe.
barsintheareaofstonehengearexhotPotsrintovfn'butitisnotthelocationofthe
taverns $;hich csuses the problems; rathel' it is the management' In his opinion th€
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appropriste thing $'ould be for the Town to take disciplinarl'

Alcoholic Beverage Control' IUr' Stem also testified thete is

of town. and this is not unique to the South:\1ein Sueet area'

I\lr. Durazzi testified that he

that some of the bars do ercste

csuse taoubl€.

has lived in the area

trouble. But, in his

, Bul1e.: j 11 2i2r

aetion through its Boari of

litter and debris in his are€

of Stonehenge sinee l94l eni

opinion, most establishrrr ents
agfeed

did not

ttlrs. Irlarion Ahart testified that she is a member of the Citizens Aciviso:1'

BoardforDowntownRedevelopmentandBeautificationoftheTownofPhillipsburg.
Speaking personall!, she feels thet the proposed supper club which Mr' Jiorle intends tc

open, if he gets th€ lieense for Stonehenge, would be good for toNn redeveloprn€nt' She

does no1 consider e supper club s tavern'

James J. Jiorl€ testified on his own behalf' He deseribed the imtnedisle area

eround Stonehenge. 4il3 South liain Street, as an area whieh consists of businesses ani

ta\,elns'The|eisebaralreadl.existingac|ossthestreetfromtheaforernentionedsehooi.
.{t the present time he runs a teenage diseo on Fridal. anc saturda}' nights in his

eg.e5lishment. He also eaters v,.edding and banquets and the perties bring iF thei: ov:n

liquor. He testified thet the condition of the propert-r l^'as very run do$'n $hen he boufll

it. He o$,es $203,000 on the building, of u'hich s?6,000 to $80'000 v{as spent fixing it up'

He has 30 Parking plaees, $hich meet the requirements of the Zoning Ordinanee'

trlr. Jiole eonceded thst Problems exist at the Jerse! House' as well as al

other bsrs in the area. He did not agree that there is heaqv traffic on south llain S$eet'

exeept vrhen scbool lets out' between 3:30 and 4:00' He pointed out to the Court that'

althoughtherear€resideneesbehindhisestablishment'thereisalsooneormoremi]esof
industrialpipinginthearea'i\ir'Jiorietestifiedther€isnootherplaceintheTor^:nof
Phillipsburg $here adults can go out for dinner and musie at e supper club' He Piesentec

two certified petitions in favor of the Eansfer of the lieense' r4ith signetures of people

who live in all areas of the Town'

AU the witnesses who testified wete honest

Town of Phillip$urg. No one disputeC the good character

is I businesman u]-ing to mak€ a go of his investment'

8nd trustworth!' citizens of the

or good faith of ttlr. Jiorle' He
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The following items were marked into evidence or for identification bl' the

Regondent, the lua]t or and Couneil of the Town of Phillipsburg:

R-t
R-2

R-3

R-4

I(-D

l{-o

R-?

R-8

R-9

R-t0

11-tl

R -l:
tl- 10

ln evidence - A through F - letters sgainst the transfer

In evidenee - Petition against transfer

In evidence - APplication for transfer of lieense

In evidence - Resolution denfing uansfer

ln evidence - Tax maP

ln evidenee - BIow tp of aree involved

ln evidenee - A through E - Photos of ares

In evidenee - PIan of Stonehenge

In evidenee - Letter of trir' Cornish in te eontraet revoeatlon'

April 2l' 1980

A, B, & C, further eorres.gondence le levoeerlon

Conuaet

Letter of Jiorle s

.{, E & C, eorrespondenee uith Peslo: o{ Churei'

of s1. Philip anc St. James

In evidence -
In evidenee -
ln evidenc e -
ln evi dence -

The foUo\ring items were markei into evidenee or for identification b)' thc

Appellant' Stonehenge Gardens, Inc'

A-1 In evidence - letter in suppoft of $ansfer

A-2 Photos - A through F

ln evidenee - A For identification - D

tn evidenee - B For identifieation - E

In evidenee - C

ln evidence - F

A-3 ln evidence - Zoning maP

A-4 ln evidenc€ - lett€r of Rev' Corona

A-5 tn evidenee - Petition in favor of transfer

A-6 ln evidenee - Petition in favor of uansfer

After

reeord, including

trens3riPt' and

having observed the vritnesses and after having eonsidered the entire

the testimony and exhibits submitted in evidence' ancj after reading tne

after considering the excellent briefs and res?onses filed b1' both
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attorne]'s' and after considering the legal arguments

the following findings of faet:

The ApPeUant, Stonehenge Gardens'

building at 445 South llsin Street'

New Jersel"

eontsined therein'

Bulletin 2423

the Couft tT]skes

I

,

Inc., owns a

PhilliPsburg.

Alexender N]tiri' Executor of the Estate of Ida

Nyiri Faulkner' is the ownef of Plenary Retail

Consumption License No' 2ll9-33-014-00 2 '

On Februerl' 26, 1980 the Town Couneil of the

Citl' of Phillipsburg denied the application of lilr'

Jiorle. owner of Stonehenge, for e person-to-

person eni plaee-to-place $ansfer of the above

mentioned Iieense to 445 South Xiain Stre€t'

PhitliPsburg' N en Jerse5.

A pubiie hearing s'as heli on the sp?Iicetion ori

Feburar,r' 13' 1980, and members of the public

appeafed to testif-l against the proposed transfer'

The Town Council

of whieh the Couft

msde eertain faetual findings'

adopts the foltowing as faet:

The area to which the license is to be

transferred, South llain Street' contains

cornmercial and residential usest and the

area to the rear of 445 South llain Street is

substantiall,v a residential n€ighborhood'

B. There are eurrentlY

within 600 feet of the

There is presently a

Stonehenge Gardens'

l0 lieensed Premises

proposed location.

problem in the area of

lnc. of exeessive noise'
c.



BuLletin 2423 Page 11.

litter, 8nd vardalisrn due to the close

prorimit-\ of the numerous licensed premises

u'hich c8ter to youths eotDing aeross th€

river f rom Penns-vlvanie'

There is a school and e church across the

stfeet from the Propos€d location'

The Town of Phillipsburg currentl!' hes 34

licenses existing in the municipalit)-' 8nd I
population of less than 18,000 people'

All technical requirements of the loeal ordinances

heve been met b]'the instant applicetlon'

The Court takes judiciel notiee of the fact thai

the minimum drinking sge in liew Jerset is l9'

r^ hile the minimum drinking age in Penns5h'ania'

l'hieh is right acrols the De]anare River fror

Phillipsburg. is 21.

D.

o.

,

9.

There is some communit!'

transfer of this lieense to

mainlY from Persons $ho

area.

sentiment sgainst the

445 South Nlain S$eet'

live in that im mediate

t0.

There L< some comnunit! sentirnent in fal'or of

the transfer of this license to 445 South l!8in

Street, from Persons who reside generall!' in

Phillipsburg.

Mr. Jionle is a person of gooi charscter'

No public need o benefit has been demonstratec

for a supper club in the Town of PhiUipsburg'
u.
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The decision as to whether or not a license shouid be transferred to e

partieurar rocality'€sts wi;; ;'{L; :i'"*lt:: :j :t'.,:::T:il::Tilffi :t;rXJ
Hi::::i:::X"E;;'8,*':lu=-'i1111:i:;"':Jl'BiseEmD
v. reaneck,5 151Wt;i^* "* 

t*t)t
v' reanecx' 5 B w :":]":::; 

-;." 
;*; 

"f ";lishing 
that the council acted

lT.r,ni"rn"n, Bulletin l98l' Item l' The burden o

erroneously and thus should be teversed rests enlirely:0"" :T ::::::1":,tJ:::::i:
-':I::";;:;.ul iu. 

"","0u-".1 
n. oiun'on or 

^t"onot'" ".'""n" "ont'o', 
3r r'r El

l]4 (APP. Div. 19 34 )'

There is no inherent or automatie right to the transfer of en alcoholie

beversgelieense.tntheabseneeofabuseofdjscretioninaetinguponalieenseissuanee
or .transfer, the aetion of the authority should not be disturbed bl' this court or b! th€

Directo. ol the Division' See Hudson-BerEen Countt P'etail LiQuor Stores Assoeietion r'

!ob!en, 135 !].=$ 'o' 
tE a o l9'1?)' Th€ aetion of the To$'n Couneii mat not be

revetsec in the sbsence of manifest mistake ot other *"s.".:i^']*::l]"1;rrffif'
liJiil!i,']".11,",.1"""''"""" t--"'n"' 3s Ig uq 83 ('{pp' Div' re63)' Eeci'

munieipal issuing authoritl' nas wiOe diseretion in the tr€nsfer ::it::::T::":;,#ffimunielPal lssulng uu rrrur r

Corp v. Jackson, Buuetin 2250' Ilem 4' Aetion besei won sueh discretton u

disturbed in the absenee of clear abuse' Blanek r"-'Ilqgn9li-a-':i}-:'i,"::::l"tT:

Doard's discretlon onl) rlrrt'rr srrsre 
-, ^'^^,',^.ri^ Ra*araqe Con..:cl.

elearl5 unreasonable aetion' See Raiah Liouors v' Division oi Aleoholie Beveraq-

33 N.J. suD€r. 5e8 (App' pi"' tgil' n 
i"^'ill- :ffi

toJ'fGlilrt,t"'""", 132 N'J' supe:' $8 (App' Dir' isia)'

::::,:# i: ;jcJJ:;;'U 404 0e6o)' nnicn speciricsu-! states that the Director or the

Division of Alcoholic s"u;"g" conuol' after I lE.4 hearing' abides bl' a' rnunicipa)

grant or denial of an application for a fansfer so long as its exercise of judgment anc

diseretion $,as reasonable. 33 sI.: at 4I4' 415' tt is clear that the scope of revien whieh

thisjudgemustaPP}},on"",*thestatewil]interfereintheexereiseofthelocal
boatd's dis$etion onl-r when there has been * "o:t".o.t,o'::l",lll'ltll1l"1l:'::::,:.
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The ultimate question in the instant case is vr'hether this Town Council abused

itsdiscretionormaileamanifestmistakerNhenitdeterminednottograntthetransfer'
and retied dt the sentiments of persons living in the immediate .:t* -"-t:t-,tj:: ::,1::Erts rErrEe 

^' --^---"i^- ih' 
-der public

uansfer. This court aceepts the proposition that the Council ean eonsll

sentiment and that such opinion can be an adequete and reasonable basis tpon whieh to
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olie
rest its decision. See L! ons Farm Tavern r" lluni

conffol. Citr of Ne$ark, 5i lrl 292 0970)'

Inth€instantmatterthee]IectiverepresentativesoftheeitizensoftbeTown
of Phillipsburg eonsidered and gave eredence to the objections' voiced in rNriting and in

person,ofr€sidentsofthearestov{hiehi\tr.Jiorledesirestotransferthelieense.The
f8etthatthe|earepe|sonswhoareinfavorofsaidtransferofthelicense,andthgtpublic
sentiment ma;* be deemed divided on the issue' cannci give rise to e conclusion b!' this

Court that there has been a ele8r abuse of discretion :t tn" ttttl'ot and Tonn Couneil of

thismunicipalitt.$henthereisanhonestdifferenceofopinioninregarctotheexercise
of diseretion for or against the $snsfer of a liguor lieense, this court shouli affirm the

actionoftheissuingauthorityancnotdistu|btheirdeterminstionof\^halisinthebes.'
interestofthelocalmunicipalit5'.Cf.Pau]r,.BrassRailLiouors,3l\J.supel..gt:15
(.{pp, Div. 1954). This Judge will not Pla}' a numbers gsrne in regari to the petitions

introdueedintoevidence,butrr*illdefertothedeeisionoftheTowncouneilwhenl..
weighed the sentiments of the eommunity. If eounsel for Appellant is eorrect, 8nd there

is I s*ong eommunit-! sentiment in favor of the instant applieation 8nd I feeling thEt

glsntingthetransfefwouldbebeneficialtothedevelopmentofthstarea'theeitizensof
Phittipsburg have other rem edies'

Thisdecisionshouldnotbereadtosatthatl\lr.Jiorlehasnotsetedingooi
faith, is not a man of good character or has not met the zoning and othe: requirernents

mandatedb!thetocslordinances.Itistosa}'thsttheeteeteirepresentativeso:the
peopleoftheTownofPhiuiPsburghavenotabusedtheirdiscretionb-vbasingthedenielof
theapplicationforaEansfer|ponobjeetionsofloeelresidentsandupontheexisteneeo|
problemsintheares.Ssidevidenceiscompetentandcredib]eevidenee.Althoughthe
TowncouncilmsyseemharshwhenitlEfusestotransfertheinstBntlieensebecauseof
atready existing Problems in the area where tt!r' Jiorle proposes to use the license' this"

counfrndsthatitisnotbe-londthediseretionoftheTownCounciltolimitthenumberof
licenses in the Town and to limit the area in which the! are used' This court eannot and
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$iu not substitute its

suPPort for its decisi on
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judgment for that of the local Council when there is reasonable

in the record before the Court.

ThisCourtcoNcLI]DEsthattheAppellsnthAsnotsustainedhisburdenthat

the denial of the application for a Plaee-to'Place and person-to'person transfer ues

arbiuar!, uNeasonable or an abusive exereise of the couneil's diseretion. The court

therefore CONCLUDES that the Respondent, Town Couneil of the Tonn of Phillips5urg.

aeted in e clfcumspect and t€asonsble exercise of its discretionar)' authorit)' r^'hen it

refusei to grant the person-to-person and pleee-to-Plaee transfer to the Appellant herein'

Aecordingly. it is hereb!'oRDERED thet the denial b}- the Tor.,.n Council of the

Tov;n of PhilliPsburg of the aPplication of a person-to-Person and Plaee-to-place transfer

o1 P}enar.5 R€tei] consumption License No. 2}19-33-014-00 ?, belonging to.{le\an(jer l\:..i::.

Exeeutor for the Estate of tda Nf iri Faulkner, to Sto:€'\enge Gardens' Inc" 443 South

:,:ejn Si:eet. Phillips5urg, Neu' Jersel' be AFFIRMED'

This r€eommended decision ma)- be affirmed' mocifieo or rejected bs the

DIRECTOR OF THE DIVISTON OF AT.COHOLIC BEVERAGE CONTROL'

JOSEPHIT.LERNSR'$'hob!'lar^isempoweredtomakeefinaldecisioninthismatrer'
However,ifJosephH.Lernerdoesnotsoactinforty-five(45)da1'sandunlesssuehtime
limit is otherwise extended, this r€commended decision shall become a final deeision in

aecordalee with $[!! 52:148-10'

I HEREBY FILE m]' Initial Decision with JOSEPH H. LERNER for

consideration.
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2. COIJRT DECISIONS - STONEHENGE GARDENS ' INC' v'
orvrsrox or ArcoHolrc BEVEMGE coNTRoL ' STATE

age 15.

?IIILLIP SBURG ancl DIRECTOR

OT NEI.I JERSET.

SUPERIOR COIIRT OF NEI'I JERSEY

A?PELLATE DIVISION
A-131-80r4

STONEHENGE GARDENS ' INC. '
Appellant '

MAYOR AND TOT,}N COUNCIL OI
PHILLIPSBI]RG, a munlclPal
corporalion of the state of New Jersey'
and DIRECTOR' DMSION Of' ALCOHOLIC

BEVEMGE CONTROL ' STATE OF NE["I JERSE] '
Respondents.

subnltteal sePteflber 15, 1981 - Deciiled Septenber 25' 1981

Before Judges ltichels and J' H' Coleman

On appeal from the Dlvision of Alcohollc Beverage Control

llichael J' lerruccl' attorney for appellant

Herr & flsher, attorneys for respondents i'tayor and Town

councll of ?hilii;;;;rl ('rorrn H' Pursel' of cousel and on the

brlef) '

James R. zazzaLL, Attorney General- of.Neut Jersey' subnltted

a Etatenent in-iiet' of brief on behalf of respondent

DivisLonofAtcoholtcBeverageControl(JohnJ'Degnan'
foralerAttorneyGeneral,andErrninieL.conley'Assistant
Attorney Gener'al, of counsel; Kenneth I' Nowak' DePuty

Attorney General, on the statenenE/ '

?ER CT'RIAM

(Appeal frosr the Dlrector's dectsion in R9: -9torlehenge

"#."*-w;Hll::::?1?';'iiil'1i."bv the Court Cormlttee on oplnlons) '
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3. STATE I,ICENSES - NEt{ APPIICATIONS FIIID.

loerto btor1lrlrce lac.
235 Ubft Eorrc llLc
&noato, Irv JrlroY

-irpiil"ttoa 
flrci Jraur:ry 28' 1982

tor rrl.ac nbolcrslc lloagrc.

Go.latrT Eevcragse Inc'
20 ttbooPeoa l)-ace
8sYrcr111e, Icv JcreeY*^i"iii"itl* tu"a r*.'tts 6' 1982

i-o-iP.noo-to-Pereon aatl Plece-
to-oia"" tranafcr of I rtete
;":t"s" illatrlbutorr a llccnae frora

;ilid B. cbalklcv, 1o15 Gltntoa lYenue'
South Plaldlolil, Ncv JcraeY

tirtel IsPorta, Inc'
169 aoute 205
tlasaerc r Xer JcracY---iiiii".ir$ fu;d Fcbnra':ry 8' 1982 rot ,-

iiliitr ta"r"safe llcoac enil to Dalntaln --
'. ;;;;; et 201 Eqv i-o"' Ellzabetb' nGY J'laev

Clurlcg E. Esnsef
i/a Faollv Bcer enil Soila Dlat'
ht S. Clcnenton loail
B.dl!. Icv Jcrtey*'^fii,il""tiii-iir"a, r"to'"ra 8' 1 9E2. for

Dergon-to-prrgon trangfcr of a rtete
il;;"tg" itirtrLbutorr c flccnee fros
;:'i;fi; Erlckron & rw r" Blrd'

lladcll.Dc ltccartlo &lcaon
t7a Pe811V Becr rntt So'la IEst'
lri S. cteoeatoo Boe'l
Ecrll'llr Xcr Jcr4ryr----Ipirlltl- iir"a.r"tot"try 8' 1982. for

ocrsoa-topereou tranefcr of a atetc
i;t# distrlbutor'c ltecnsc froa
ot;i; 8. lenrcl, nhea trerrefcr ls
ffi-;;;ai; G. f;i; &lckeon & rw r" Br''l'

Ailetao llPortl eail Dlst.' Iac'

i:$:ffill1ffi*ri,*.1 1, 1e'z

=c@DENNIS P. O IKEEFE \|
ACTING DIRECTOR


