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Notice of Appeal. 

Filed August 25, 1930. 

1Jn Q.lqaurrry nf Nrw 3Jrrsry. 

Between 
THE Roe KA w A Y ROLLING MILL, 

a Corporation, 
Complainant, 

and 
THE DELA w ARE, LAC KA w ANN A 

AND WESTERN RAILROAD CoM-
P ANY and THE MoRRIS AND Es-
SEX RAILROAD COMPANY, 

Defendants. 

On Bill, etc., 
for 
Injunction. 

10 

20 

The Delaware, Lackawanna and Western Rail-
road Company and The Morris and Essex Rail-
road Company, defendants in the above named 
Notice of Appeal, hereby appeal from the final 
decree filed in the above entitled cause on July 3, 
1930, and dated July 3, 1930, and from every part 
thereof, made on the advice of the Honorable 
John J. Fallon, Vice Chancellor, to the Court of 
Errors and Appeals in the last resort in all :)0 
causes. 

Dated July 31st, 19'30. 

FREDERIC B. ScoT1', 
Solicitor for and of Counsel 

with Defendants. 

I conceive there is good cause for appeal in the 
above stated case. 

FREDERIC B. ScoTT. 40 
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Petition of Appeal. 

Filed August 26, 1930. 

NEW JERSEY COURT OF ERRORS AND 
APPE ·ALS. 

10 Between 
THE ROCKAWAY ROLLING 1fILL, 

a corporation, 
Complainant, 

and 
THE DELAWARE, LACKAWANNA 

AND ,VESTERN RAILROAD COM-
PANY, a corporation, and THE 
MORRIS AND ESSEX RAILROAD 

On Appeal 
from Court 
of Chancery. 

20 CoMPANY, a corporati'On, 

30 

40 

Defendants. 

To the Honorable Court of Errors and Appeals in 
the Last Resort in All Causes: 

The petition of The Delaware, Lackawanna and 
Western Railroad Company and the Morris and 
Essex Railroad Company, the appeUunts in the 
above-entitled cause, respectfully shows: 

Petitioners find themselves aggrieved by the 
:final decree made in the Court of Chancery by his 
Honor, Edwin Robert ,Valker, Chancellor of the 
State of New Jersey, bearing date Jul~ 7 3, 1930, 
in a certain cause in said Court of Chancery 
wherein The Rockawa~ 7 Rolling Mill wa com-
plainant and The Dclnware, L::i.ckuwanna and 
"\Ve. tern Railroad Company and The Morris an 1l 
Essex Railroad Compan? were defendants, in 
these respects, to ·wit: 
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Petition of Appeal. 

That said final decree adjudges and orders that 
a permanent mandatory injunction issue out of 
said Court compelling the defendants, or either of 
them, to immediately restore or provide and keep 
in repair a suitable wagon-way or crossing over 
said railroad for complainant, its successors and 
assigns and that the defendants, their respective 
officers, directors, agents, servants and employees 
be enj 1oined iand restrained by said permanent 
mandatory injunction from removing, des·troying, 
obstructing or in any way ~nterfering with said 
wagon-way or crossing when so restored or pro-
vided as aforesaid, and further ordering, adjudg-
ing and decreeing that the said defendants pay 
to the complainant or its counsel a counsel fee of 
$3,500, which was thereby allowed as a reasonable 
counsel fee for the service of the counsel for the 
complainant in said cause. 

And your petitioner appeals from said final 
decree of the Chancellor, which decree is as afore-
said, upon the following grounds and for the fol-
lowing reasons, to wit: 

1. Because there was no hearing in said cause 
according to the rules and practice of the Court 
of Chancery upon which said final decree in sai(l 
matter was alleged to have been made and deter-
mined. 

2. Because there was no hearing as provided by 
the rules and practice of the _Court of Chancery on 
the petition of the complainant verified June 2, 
1930, and the order to how cause obtained there-
on dated ,June 3, 1930, that said cause be brought 
to a hearing for further directions in accordance 
with the interlocutory decree of the Court of 
Chane r)Y, and that complainant be allowed a 
reasonable coun cl fee, resulting in the enfr)· of 
the final decree in the abo\·e cause. 

10 

20 

30 

40 



4 

Petition of Appeal. 

3. Because said final decree is erroneous and 
illegal in that it determines and decrees matters 
and things not alleged or set up by the complain-
ant's bill of complaint filed in said cause. 

4. Because said final decree is erroneous and 
illegal in that it is without justification either in 

10 law or in fact. 

20 

5. Because said :finial decree is erroneous and 
illegal in the allowance to the complaint or its 
counsel a counsel fee in a cause in which no trust 
fund was inYolved. 

6. Because said final decree is erroneous and 
illegal in the allowance to the complainant or its 
counsel of a counsel fee, because the statutes by 
virtue of which it is purported said Court of 
Chancery had authority to allow sttid counse1 fee 
are violative of both the Fifth Amendment to the 
Constitution of the United States and Subdivision 
4 of Section 7 of Article 4 of the Constitution of 
the State of ew Jersey. 

7. Because said final decree is erroneous and 
illegal in that the counsel fee allowed the com-
·plainant or its counsel is excessive and grossly 
disproportionate to the labor involved in said 
matter and bears no fair relation to the services 

30 
of the complainant's counsel actually rendered in 
said cause. 

40 

Petitioners therefore pray that the said clecree 
of the Chancellor may be in the particulars afore-
aid rm~ersed, sei asicle arnl for nothing holden, 

and that the petitioners may ha·ve such other re-
lief in the premises a, this Court shall deem 
proper. 

FREDERIC B. SCOTT, 

Soliri tor for and of Coun el 
with .,_\.ppellants. 
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Bill of Complaint. 

Filed Feb. 16, 1927. 

IN CHANCERY OF NEW JERSEY. 

To the Honorable Edwin Robert Walker, 
Ch(J/Ylcellor of the Stale of New Jersey: 

The complainant, The Rockaway Rolling Mill, 
a corporation of the State of New Jersey, doing 
business in the Borough of Rockaway, in the 
County of :Morris and State of New Jersey, re-
spectfully shows that: 

1. On ancl prior to September 22nd, 1846, com-
plainant's predecessor in title, Jabez L. Estile, 
was the owner in fee simple by deed of convey-

10 

ance to him, dated J\,farch 29, 1820, and rerorded 20 
in the Office of the Clerk of the County of J\tiorris 
in Book K-2 of Deeds for s,aid County, pages 32 
&c., of the following described lands and premises: 

BEGINNING in the middle of Rockaway River 
at a corner of Barnabas King's land and from 
thence running (1) along said King's line 
South seventy-nine degrees Vl est eight 
chains forty-four links to stake and stones, 
thence (2) South fifteen degrees vVest nine 
chains thirty links to a stone heap, thence 30 
(3) South thirteen and one-half degrees 
\Vest eight chains to a stone heap, thence (4) 
South fifty-six and one-h_alf degrees We , t six 
chains sixty-three links to a small white oak, 
thence (5) South twenty-seven degrees Rast 
tw·o chains to the middle of Rockaway Rin~r, 
thence (6) up saicl riYer about South twelYc 

40 
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Bill of Complaint. 

degrees "\Nest eleven chains eighty links or 
thereabouts, thence (7) North eighty-six de-
grees vVest nine chains Fifty-three links to a 
stake in Noah Estile's line, thence (8) South 
seven degrees West one chain eighty links 

10 · to two small JVIay cherry trees, thence ( 9) 
South forty-nine degrees "\Vest four chains 
ten links ,to a wh~te oak tree a 0orner of Noah 
Estile 's land and a corner of Ezra Abbot's 
land, thence (10) South fifty-seven degrees 
East nine chains thirty links to a small white 
ash tree on a small island near the East side 
of Rockaway River, a corner of Frederick 
Boem 's lot, thence (11) orth eighty-three 
degrees mast twelve chains five links to a 

20 mall white oak, thence (12) North thirty-one 
and one-half degrees East eight chains f arty-
four links to the corner of John Clark's land, 
thence (13) North sixty-seven degrees West 
nin~ chains twenty-nine links, thence (14) 
North twenty-nine degrees East ten chains 
eighty-four links to a black oak tree on the 
East bank of Rockiaway River, thence (15) 
North sixty deg;rees West to the middle of 
said river, thence down the middle of said 

30 river the several courses thereof to the place 
of Beginning. Containing thirty-one acres 
more or les's. 

40 

2. The Morri , & Essex Railroad Company, 
one of the defendants herein, is a railroad cor-
poration and was incorpoTatecl by an Act of the 
Legislature of the State of ew J er,sey, entiitlerl 
'' An Act to incorporate the Iorris & Essex Rail-
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Bill of Compla ,int. 

road Company", passed January 29th, 1835; 
and the Delaware, Lackawanna & vVestern Rail-
road Compny, the other defendant, is a railroad 
corporation organiz ,ed under the laws . of the State 
of Pennsylvania. 

3. By Section 7 of the Act of incorporation of 10 
the defendant, the Morris & Essex Railroad Com-
pany, it was empowered to acquire lands by as-
1sessment for railroad purposes, where it could 
not agree with the owner as to the price thereof. 

4. On or about September 22nd, 1846, defend-
ant, the Morris . & Essex Railroad Company, by 
virtue of said Section 7 of its Act of incorpora-
tion, took proceedings to acquir ·e by assessment 
the right, liberty and privilege of entering upon 20 
a certain strip or tra ·ct of land of said Jabez L. 
:h;stile, described as follows: 

BEGINNING at Selee Tompkin 's. East line 
and pursuing a line of sitakes N!orth thirty-
five degrees forty-five minutes East eleven 
chains to Joseph Jackson's West line em-
bracing one and one-half rods on each side 
of said line of stakes, and 0ontaining three-
fourths of an acre and twelv ,e perches of 
land. 30 

and to take possession of, hold, have, use and 
occupy the same for railroad purposes, a·s in 
said Act provided, and in and by said proceed-
ings. commissoners were apponted to assess 
the price or value of the lands of said Jabez L. 
:B~stile so taken, and his damages, and by their 
instrument in writing dated September 22nd, 

40 
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Bill of Complaint. 

1846, recorded in the Office of the Clerk of the 
County of Morris in Book L-4 of Deeds for said 
County, on pages 530 &c., said commissioners 
assessed the price or value of said strip or tract 
of land of sa,id Jabez L. Es tile so taken, as well 
m; his damages occasioned by the occupancy of 
his lands by .the defendant, the M·orris & E•s-
·sex Railroad Company, all of which more fully 
appears by said instrument, a copy of which is 
hereto annexed and made a part hereof marked 
Schedule "A". 

5. Thereafter and on or about February 25th, 
1847, said Jabez L. Es tile conveyed to the de-
fendant, the Morris & Essex Railroad Company, 
by deed dated February 25th, 1847, and recorded 

20 in the Office of the Clerk of the County of :Morris 
in Book M-4 of Deeds for said County, on Pages 
4!:J &c., the ,same right, liberty and privilege of 
entering upon said strip or tract of land above 
described, and to possess, hold, use, occupy and 
erect thereon embankments, bridges and all other 
works necessary to lay rails, as the defendant, 
the 1orris & Essex Railroad Company, had ac-
quired in the proceedings aforesaid, under its 
Act of incorporation and the acts supplemental 

30 thereto, which define what rights the company 
shall acquire by a•ssessment; a copy of which 
deed is hereto annexed and made a part hereof, 
marked Schedule "B ". 

40 

6. The said strip or tract of land o acquired 
by the defendant, the :Morris & Essex Railroad 
Company, intersected said lands of said Jabez 
L. Estile, de·scribecl in the first paragraph here-
of, and upon said strip or tract of land it erected 
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Bill of Complaint. 

a railroad which is operated by defendant, the 
Delawar-e, Lackawanna & Western Railroad Com-
pany. 

7. By an act of the Legislature of the State of 
Kew Jersey, entitled '' An Act to validate and 
confirm a certain lease and contract by which the 
l\1orris & Essex Railroad Company leases their 
road to the Delaware, Lackawanna & vVe·stern 
Railroad Company", approved bruary 9th, 
1869, the defendant, the Delaware, Lackawanna 
& "\Ye tern Railroacl Company, exercises all 
rights, powers and privileges of the defendant 
the :Morris & Es ex Railroad Company, and is 
obligated to do and perform all acts and thing::; 
which the defendant, the forris & Essex Rail-
road Company, as owners of said property was 
and i required and bound to do. 

8_. By Section 9 of said Act of incorporation 
of the defendant, the Morri & Essex Railroad 
Company, it i provided that where its railroad 
shall intersect any farm or lands of any indi-
yjclual, it shall provide and keep in repair suitable 
wagon-way over or under it railroad o that 
aid individual may pa from one part to the 

other of hi land so inter ected by said railroad; 
2nd the ame duty is imposed on every railroad 
company b~r Section 2G of an '' Act Concerning 
Railroads" (P. L. 1903, P. 6~9). 

9. By me ne conveyance the following de-
. cribed tract of lane 1, which are a part of said 
lancls formerly owned by aid .Jabez L. E tile, 
tle 'cribecl in Parngra ph 1 hereof, were convey eel 
to complainant, The Rockaway Rolling Mill, on 

10 

20 

40 
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Bill of Complaint. 

or about June 2nd, 1926, by deed of that date 
which is recorded in the Offiee of the Clerk of the 
County of Morris in Book B-30 of Deeds for .said 
County, on Pages 30 &c. 

FrRsT TRACT: Beginning at a ,stone monu-
ment in the Wes ,terly line of the right-of-way 
of the Morris & Essex Railroad Company and 
running thence (1) along land of Morris & 
Es ,s-ex Railroad Company South eighty-eight 
degrees thirty-nine minutes ten seconds West 
four hundred feet to an iron . monument, 
thence in the same cour ,se fourteen feet to 
Ea 1st bank Rockaway River thence (2) North 
forty-one degrees fifty-four minutes fif,teen 
seconds Ea ,st five hundred fifteen and four 
hundredths feet and running along the East-
erly side of said Rockaway River to a point in 
said Easterly side line, thence (3) still along 
1said side line North nineteen degrees fifty- ,six 
minutes twenty seconds East one hundred 
eight and fifty hundredths feet to a point in 
the same, thence ( 4) still along said side line 
North three degree.s , fifty-seven minutes forty 
seconds East one hundred thirty and thirty-
·one hundredths feet to a point in said side 
line, thence ( 5) still along said side line North 
ten degrees fifty-seven minutes Ea-st eii·hty-
three and twenty-two hundredths feet to a 
point in the same said point being also in 
the Southerly side line of the right-of-way of 
the Dover and Rockaway Railroad Company 
now leased by the Central Railroad Company 
of New Jersey, then ce (6) North sixty-three 
degrees thirty-one minutes twenty seconds 
East along said side line of said railroad 0118 
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Bill of Complaint. 

hundred forty-eight feet to a point in the 
s,ame, thence (7) South sixty-three degrees 
three minutes fifty seconds East three hun-
dred seventy-five and fifty-three hundredths 
feet to a stone monument in the Westerly side 
line of the right-of-way of the Morris & Essex 
Railroad aforesaid, thence (8) South thirty-
eight degrees thirteen minutes West seven 
hundred forty-two and twenty-five hundredths 
feet along said side line to the point or place 
of Beginning. 

SECOND TRACT: Beginning at a stone monu-
ment the most southerly corner of this second 
tract and running thence (1) South eighty-
eight degrees thirty-nine minutes ten seconds 
West two hundred ninety and thirty-seven 
hundredths feet to a point in the Easterly 
side line of the Morris & Essex Railroad Com-
pany, thence (2) along said side line of. said 
Railroad Company North thirty-eight degrees 
thirteen minutes East seven hundred and 
eiglity-eight hundredths feet to a point in the 
•same, thence ( 3) South sixty-three degrees 
three minutes fifty seconds East one hundred 
ninety-nine and sixty-five hundredths feet to 
a stone monument, thence ( 4) South thirty-
five degree-s nineteen minutes twenty seconds 
vVest five hundred fifty-five and seventy hun-
dredth feet to the point or place of Begin-
n111g. 

and aicl cou-,'C~'ancc ''i'as made subject to , urh 
rights, if any, which the Morris & E.ssex Rail-
road Comapny, and its lessee may have in ihe 
above clc rrihed traets of land. 

10 

20 

30 

40 
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Bill of Complaint. 

10. At and prior to the time of said convey-
ance to complainant there was located on the 
First Tract of land described in Paragraph 9 
hereof, several large factory buildings of great 
value, constituting a manufacturing plant which 

10 complainant is repairing and putting in shape 
for extensive manufacturing purposes and opera-
tions; and, until February 1st, 1927, access to 
said manufacturing plant was by a wagon-road 
over the Second Tract of lancl described in said 
Paragraph 9, to defendant ,s' railroad and thence 
across said railroad by means of a wagon-way or 
crossing. 

20 

30 

40 

11. The said two tracts of lancl described in 
said Paragraph 9 hereof have always at the same 
tj me been in the same common owner ,shi p since 
the acquisition by the defendant, the Morris & 
Essex Railroad Company, of the strip or tract 
of land described in said Paragraph 4 hereof; 
and by the devolution to the complainant of the 
title to the two tracts of land described in said 
Paragraph 9 hereof, it became seized and pos-
•sessed of a right to a suitable wagon-way or 
crossing over defendants' railroad, which de-
fedants or either of them must provide and keep 
. . 1n repau. 

12. On February 1st, 1927, defendant, the 
Delaware, Dackawanna & Western R·ailroad 
Company, by ils agents and. ser,,ants, remoYecl 
the wagon-way or crossing which the complain-
ant theretofore had u ed as a wagon-way to cro,ss 
de£endants' railroad from the lands of com-
plainant on the one side upon which its factory 
is located. to it land. on the other ide, ancl 
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Bill of Complaint. 

erected and constructed on each side of said rail-
road a fence across said wagon-way, thereby de-
priving complainant of its only access to its 
manufacturing plant. 

13. Defendants, by their act~ or om1ss1on to 
act, have failed and neglected to provide and 
keep in repair a suitable wagon-way or crossing 
over said railroad so that complainant might pa 1ss 
from its lands on one side of defendants' railroad 
to complainant's lands on the other side thereof, 
as required by law. 

14. By reason of the foregoing, complainant 
is now deprived, by the failure and neglect and 
wrongful acts of the defendants, of a suitable 
wagon-way over defendants' railroad as a means 
of convenient access from and to ,such portions 
of its lands as are intersected and separated by 
said raihoad, and thereby an irreparable injury 
or damage is inflicted upon complainant. 

Complainant is without adequate remedy in the 
courts of law and therefore prays: 

1. That the 1Ylorris & Essex Railroad Company 
and the Delaware, Lackawanna & \Vestern Rail-
road Company, the defendants in thi •s suit, may 
answer this bill of complaint and each statement 
therein made. 

2. That clefenclants and each of them may be 
1 equired by the order and cfecree of this court 
to provide and keep in repair a suitable ,Yagon-
way and crossing over the defendants' railroad 
so that complainant may pass over the same, a.s 
and in such manner as the nature of complain-
ant' busines and the proper u e of its saicl 

10 

20 

30 

40 
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lands may reasonably require; and that a man-
datory injunction issue out of this court com-
pelling defendants to immediately restore or pro-
vjde and keep in repair a suitable wagon-way or 
cros sing over sai_d railroad for complainant; and 

10 that the defendants, their officers, contractors, 
,agent ·s, servants and employees, be enjoined and 
restrained by an injunction is·sued out of this 
court, from removing, destroying, obstructing or 
in any way interfering with said wagon-way or 
crossing, when so rest ,ored or provided as afore-
said, and that the complainant may have •such 
other ancl further relief as the nature of the case 
may require and as may be agreeable to equity. 

20 
3. That a writ of subpoena may issue com-

manding the defendants to answer this bill of 
complaint and to abide by such decree as this 
court may make in the premi •ses. 

EDWARD p. STOUT' 
Of Counsel. 

KING & VoaT, 
Solicitors for Complainant. 

30 STATE OF NEW JER SEY,( "'" . 
County of 11orris, f:," .. 

40 

EDWARD FJRLERS, of full age, being duly swont, 
on his oath, depose anc1 says: 

I am the President of Rockaway Rolling :Mill, a 
cc,rporation of New .Jersey, the complainant 
herein, and am per onall~· familiar with th e affairs 
c,f the company. 
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Affidavit of Edward Ehlers. 

1. On and prior to September 22nd, 1846, com-
plainant's predecessor in title, Jabez L. Estile, 
was the owner in fee simple, of the property de-
scribed in Paragraph 1 of the complaint hereof, 
which property was acquired by him, by deed 
dated March 29th, 1820, recorded in the Morris 
County Clerk's office, in Book K-2 of Deeds, pages 
32 &c., as therein set forth. 

2. The defendant, ~!orris & Essex Railroad 
Company, is ,a corporati'on of the State of New 
Jersey, and the defendant, Delaware, Lackawanna 
& '\Vestern Railroad Company, is a corporation of 
the State of Pennsylvania. 

3. By Section 7 of the act of incorpora lion of 
the def endaut, 1'1orris & Essex Railroad Com-
pany, it was empowered to acquire land by assess-
ment, for railroad purposes, where it could not 
c:1gree ·with the owner as to the price thereof. 

4. On or about September 22nd, 1846, tlefendant, 
]Horris & l1Jssex Railroad Company, by virtue of 
said Section 7, took proceedings to acquire by 
asse sment, the right, liberty and privilege of en-
tering upon a certain strip of land of the said 
.Jabez L. :BJstile, described in Paragraph 4 of the 
complaint, and to take possession of, hold, have, 
n e and occupy the same for railroad purposes, 
and in and by said proceedings, Commis ,sioners 
·were appointed to a sess the price or value of the 
land of said Estile so taken, and his damages, and 
by their instrument in writing, dated September 
22nd, 1846, recorded in the Office of the Clerk of 
the County of nforri , in Book L-4 of Deeds, pages 
530 &c., said Commissioners merely as essed the 
r1rice or value of said trip of land of aicl ,Jabez 

10 

20 

BO 

40 
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Affidavit of Edward Ehlers. 

L. Estile, so taken, a,s well as his damage occa-
sioned by the occupancy of his land by the defend-
ant, Morris & Essex Railroad Company, all as 
fully set forth in Paragraph 4 of said complaint. 

5. On February 25th, 1847, Jabez L. Estile con-
veyed to the defendant, Morris & Es •sex Railroad 

10 Company, by deed of that date, recorded in the 
M·orris County Clerk's Office, in Book M-4 of 
Deeds, pages 49, &c., the same right, liberty and 
privilege of entering upon said strip of land de-
scribed in Paragraph 4 of the complaint, and to 
posses ·s, hold, use, occupy and erect thereon, em~ 
bankments, bridges and all other works necessary 
to lay rails, which the said defendant, Morris & 
Essex Railroad Company, had acquired in Hie pro-

20 ceeding •s aforesaid, under its act of incorporation 
and the acts supplemental there ,to, which defined 
what rights the company could acquire by assess-
ment, as fully et forth in Paragraph 5 of the com-
plaint. 

6. The said s '.rip or tract of land so acquired 
1y the defendant, :Morris & E,ssex Railroad Com-
pany, intersected said land of said Jabez L. Estile, 
described in the first paragraph of the complaint, 
and upon aid strip or tract of land it erected a 

30 railroad, which i operated by the defendant, 
Delaware, Lackawanna & "\Vesiern Railroad Com-
pany. 

40 

7. By an act of the legislature of the State of 
ew Jersey, approved February 9th, 1869, the 

defendant, Delaware, Lackawanna & "\Ve·stcrn 
Railroad Company, exercises all rights, powers 
and priYileg·es of the c1efonc1ant, :Morris & Essex 
Railroad Company, and is ohliga ted to do and per-
form aU acts and thing . , which the defendant, 
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Morris & Es ,sex Railroad Company, as owners of 
said property, was and is required and bound to 
do. 

8. Section 9 of the act of incorporation of the 
defendant, Morris & Essex Railroad Company, 
provides that where this railroad ·shall intersect 
any farm or lands of any individual, it shall pro-
vide and keep in repair, suitable wagon-ways over 
or under its railroad, so that said individual may 
pass from one part to the other of his lands so 
intersected by said railroad, and the same duty 
is imposed on other railroad companies by Sec-
tion 26 of '' An Act Concerning Railroads,'' P. L. 
1903, Page 659. 

9. By mesne conveyance, the tracts of land de-
scribed in Paragraph 9 of the complaint, which 
are a part of the land formerly owned by said 
Jabez L. Estile, described in Paragraph 1 of the 
complaint, were conveyed to complainant, Rocka-
-way Rolling fill, on or about June 2nd, 1926, by 
deed of that date, which conveyance was subject 
to such rights, if any, ·which the Morr •is & Essex 
Railroad Company and its lessees may have in 
said property, as fully et forth in Paragraph 9 
of the complaint. 

10. At and prior to the time of s?tid conveyance 
to complainant, there ,vas erected on the first tract 
described in Paragraph 9 of_ the complaint, sev-
eral large factory buildings of great value, con-
s tituting a manufacturing plant, which complain-
ant is repairing and putting in shape for exten-
sive manufacturing purposes and operations, and 
lrn.til February 1st, 1927, access to said manufac-
turing plant \Vas by a wagon road over the second 
tract of the land cle cribed in Para 0Taph 9 of the 

10 

20 

80 

40 



10 

20 

30 

40 

18 

Affidavit of Edward Enters. 

complaint, to defendants' railroad and thence 
across said railroad by means of a ·wagon-way or 
cros ,s1ng. 

11. Said two tracts of land described in Para-
graph 9 of the complaint have always at the same 
time been in the same common ownership, since 
the acqui ,sition by the defendant, the Morris & 
I1}ssex Railroad Company, of the strip of land de-
scribed in Paragraph 4 of the complaint; and by 
the devolution to the complainant, of the title to 
the said two tracts of land described in Para-
graph 9 of the complaint, it became seized and 
possessed of a right to a suitable wagon-way or 
crossing over defendants' railroad, which defend-
ants or either of them must provide and keep in 
repair. 

12. On February 1st, 1927, defendant, Dela-
·ware, Lackawanna & "'\Vestern Railroad Company, 
by its agents and servants, removed the wagon-
way or crossing which complainant theretofore 
had used a a wagon-way to cross defendants' 
railroad from the lands of complainant on the one 
5ide, upon which it factory is located, to its land 
on the other side, and erected and constructed on 
each side of aid railroad, a fence acros ,s said 
wagon-way, thereby depri·ving complainant of its 
only access to its manufacturing plant. 

13. Defendants, by their acts or omission to act, 
have failed anc1 neglected to provide and keep in 
r<•pair, a suitable wa~o11-way or ciro I ing· over said 
railroad, so that romplainant might pass from its 
fonds on one side of defc 1<lants' railroad to com-
plainant's land on the other icle thereof as re-
quired by law. 
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14. By reason of the foregoing, complainant 
is now deprived by the failure and neglect and 
wrongful acts of the defendants of a suitable 
wagon-way over defendants' railroad as a means 
of convenient access from and to such portions 
of its land as are intersected and separated by 
said railroad, and the ,reby an irreparable injury 
or damage is inflicted upon complainant. 

EDWARD EHLERS. 

Subscribed and sworn to before me l 
this 25th day of March, 1927. ) 

MARY L. J.\..MIESON 

otary Public of N. J. 
(Seal) 

Commissioners Award to M. & E. R. R. Co. 

BENJAMIN P. LuM, 
W ILLlAM p ATTERSON, 

GEORGE s. CORWIN' 

Commissioners, 
Dated eptember 22, 1846. 
Rec'd. October 17, 1846. 

10 

20 

to R c 'd. Book L-4, Page 530. 30 
1'HE 10RRIS & ESSEX 

RAILROAD. 

'\Ye, Benjamin P. Lum, \Villiam Patterson and 
00orge S. Corwin, commissioners duly ap-
rJointed by .J eptha B. Munn Esq., one of the 
,Judges of the Inferior Court of Common Pleas 
in and for ,th ·ounty of M·orri , on the appliea-
tion of the Morri & E sex Railroad Company 40 
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Commissioners' Award to M. cf; E. R. R. Co. 

to assess to Jabez L. Estile, the price or value of 
the land now in the occupancy of the l\iio·rris & 
E,ssex Railroad Company, and owned by the said 
Jabez L. Estile under the act entitled An Act 
to incorporate the Morris & Essex Railroad Com-
pany and the supple-ments thereto, which land is 
situated in the Township of Rockaway, in said 
county of Morris, as in and by the record of 
our appointment as commi ,ssioners by the said 
J eptha B. Munn, Esq., before him will more 
fully a ppe-ar. Having taken upon ourselves the 
duties of the aforesaid appointment, and having 
first severally in due form, taken an oath before 
the said J eptha B. Niunn, Esq., judge as afore-
said, faithfully to execute the duties of such ap-
pointment as commissioners as aforesaid, and it 
having been duly proved on the oath and exam-
ination of Thomas I. Osgan, a witness, that the 
said Jabez L. E 1stile had ten days previous notice 
in writing of this meeting, and that the said 
company had like notice, and that they were 
notified to meet at the house of Jacob Hurd, in 
Dover, in the Township of Randolph in said 
County of 1iiorris, on Monday the 7th day of 
September A. D. 1846, at the hour of nine o'clock 
A. M. on said day. '\Ve proceeded to examine 

30 the land and real estate occupied by the 1\i1orris 
& Essex Railroad Company for the site of their 
branch railroad, ancl having met and viewed the 
premi ,ses and having caused a surYey thereof to 
be made, we ascertaine<l the following- to be a 
true description of the land or real estate ownecl 
bv the said .T abez L. FJ tell and taken bv the . . 

40 

1'!f orris & FJssex Railroad 8ompany for the site 
of their branch railroad to Dover. Beginning flt 
Selee Tompkin 's East line and pur uing a line 
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of s1takes North thirty-five degrees forty-five 
minutes East eleven chains to Joseph Jackson '•s 
West line embracing one and one-half rods on 
each side of 1said line of stakes, and eontaining 
three-fourths of an acre and twelve perches of 
land (see map) viz· 

for land 
general damage 

$15 
10 $25. 

It is also awarded that the aid railroad company 
hall make a ditchfence or cattle guard on the 

line between the said J a.bez L. Estell's land and 
the land of Joseph Jackson, and we the ,sub-
criber , having viewed the lands of the aid 

J "abez L. E tell as well as the premise above de-

10 

cribed occupied as aforesaid by the said :Morris 20 
& Essex Railroad Company as the site of their 
branch road, and having heard the parties, as 
well the said Jabez L. E ,tell as the said com-
pany, their allegation , proofo and evidence and 
having fully examined and duly considered the 
proof adduced before us, do hereby award, 
order, adjudo·e, appraise and as ess the price or 
Yalue of the above described land of the said 
J a be,z L. Estell o as aforesaid taken by the aid 
forris & E s,ex Railroad Oompany at the sum 30 

of Twenty-five Dollars, which said sum of 
''Jwentv-five Dollar we do hereby award and 
order the said Morri & E sex Railroad Com-
pany to pay unto the said J abe,z L. Estell for 
the price or value of his said land s.o as aforc-
._:aid taken by aid company and as full satis-
faction for the same, including in said assess-
ment to aicl .Jabez L. Estell all the costs and ex-
Jwn, eR h 'i. or may be put to in running, mak-

41 
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ing and maintaining the fencing on the aforesaid 
line of the said railroad; and all other damages 
of every kind which he has or may sustain by 
reason of the occupation of his aforesaid land, 
premises and real e,state by the said Morris & 

lO Essex Railroad Company, which we as commis-
sioners as aforesaid are authorized to asses ,s 
under and by virtue of the aforesaid act. The 
said um of Twenty-five Do11ars so as afore-
said by us awarded to the said Jabez L. Estell, 
being in full satisfaction to the said Jabez L. 
Esitell as well for the value of his land so as 
aforesaid taken as for the damages occasioned 
by the occupancy of his land by the said rail~ 

20 
road company. 

In Witness whereof, we the said Benjamin P. 
Lum, William Patterson and George S. Corwin, 
Commissioners as aforesaid, have hereunto set 
our hands and seals this 22nd day of September 
A. D. 1846. 

BENJAMIN P. LuM 

w. PATTERSON 

GEO. s. CORWIN 

(L. S.) 
(L. S.) 
(L. S.) 

:Map attached. 
30 

40 
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Estile Deed to M. & E. R. R. Co. 

JABEZ L. EsTILR 

to 
Dated February 25, 1847 
Ack'd. February 25, 1847 
Rec'd. October 6, 1847 THE MoRRIS & EssEx 

RAILROAD COMPANY. 
Book M-4, Page 49 10 

To all to whom these presents may come, Jabez 
L. Estile, of the Township of Rockaway, in the 
County of Morris and 8taite of New Jersey, sends 
greetings: 

,Yhereas, the :Morris & Essex Railroad Com-
pany in pursuance of the provisions of an act of 
the Legislautre of the State of New Jersey en- 20 
titled an act to incorporate the Morris & Essex 
Railroad Company, and the various supplements 
thereto, have surveyed a route for a railroad 
from Morristown to Dover called the Dover 
Branch of the Iorris & Essex Railroad, which 
route has been laid over the following described 
tract of the said Jabez L. Estile, situated in the 
T_l_1ownship of Rockaway, in the County of Morris 
and State of ew Jersey, beginning in the orth-
easterly line of lands owned by Seely Tompkin~ 30 
where the urvey of railroad crosses the same and 
running thence in a ortheasterly direction as 
the stakes are set for said 1s~rvey to the line of 
lands in possession of ,Joseph Jackson embracing 
uch width a may be nece sary for the construe-

40 
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tion and maintenance of railroad not exceeding 
two rods in width on each side of the line of stakes 
set for the middle of said road through said 
Jabez L. Es tile's land. This deed i1s upon the con-
dition that said railroad company shall at the time 
of making said road, construct and build good and 
sufficient cattle-guards where the said road enters 
upon and leaves said Eistile 's land not exceeding 
1. wo such cattle guards in number and shall keep 
such cattle guards in good form. The said Estile 
1.o fence said road at his own expense. Tow be 
it known that the said Jabez L. E 1stile in consider-
ation of the sum of One Hundrecl Dollars to him 
iu hand well and truly paid by the said The Morris 
& Essex Railroad Company, the receipt whereof 

20 iR hereby acknowledged hath and by these pres-
ents doth grant, bargain, sell, convey and confirm 
unto the said The Morri 1s & Essex Railroad Com-
pany and to their successors forever, the right, 
liberty and privilege of entering upon the tract 
of land above described, by its officers, agents, en-
gineers, superintendents, contractors, workmen 
and other pe1--isons jn their employ, and to take 
posses ion of, ho]d, use, occupy and excavate the 
same, and to erect embankments, brid 0 ·es and all 

30 other works neces ary to lay roads, and do all 
other things which hall be suitable or nece sary 
for the completion or repair of aid road or roads. 
To have and to hold the aid tract of land arnl 
premises unto the . aicl 11orri & ex Railroac1 
Company, and to its sucre ,sors and a, signs for-
ever, for the purpo e above mentioned, and for 
all other purpo , es mentioned in the Act of incor-
poration and the e,Teral supplements thereto. 

40 
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IN WITNESS WHEREOF, the said Jabez L. Es ,tile 
hath hereunto set his hand and seal the 25th day 
of February in the year of our Lord One Thou-
sand Eight Hundred a1nd Forty-seven. 

JABEZ L. EsTILE (L. S.) 

Signed, sealed and delivered 
in the presence of 

SAMUEL B. HALSEY 

Acknowledged on February 25, 1847, before 
Bamuel B. Halsey, one -of the Judges of the Court 
of Common Pl~as for the County of Morris. 

10 

20 

30 

40 
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COMPLAINANT'S AFFIDAVITS. 

Affidavit of Richard Bonno. 

IN CHA CERY OF NEW JERSEY. 

10 Between 

20 

THE RocKAWAY RoLLING MILL, a 
corporation, 

Complainant, 

and 
THE DELAWARE, LACKAWANNA A D 

WESTER RAILROAD CoMPA Y, 
and THE 11:oRRIS AND EssEx 
RAILROAD COMPANY, 

Defendants. 

STATE OF NEW JERSEY' L,c, . 
County of Morri , 5':,"· · 

On Bill, &c. 
On Order to 
Sl1o·w Cau~c. 

RrcHARD BoN o, of full age, being duly sworn 
on his oath, deposes and says: 

I am General Ianager of Rockaway Rolling 

3o :Mill, a corporation of ew Jersey, and have been 
per anally engao-ed in preparing the plant of com-
plainant, purchased from the Receiver of the In-
ternational Hi 0·h Sp eed Steel Compan:v, for oper-
ation, and have charge of conveyino- of material to 
and from its plant. 

The only mean of arcc , s b~· vehicles to ancl 
from thi plant, which i lora .ted between the right-
of-way of the forris & E~ ex Railroad. under 
lea e to the Delaware, Larka" Tanna & "\Vestern 

40 Railroad, the Central Bailroacl of X ew J er ey and 
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Complainant's Affidavit of Richard Bonno. 

the Rockaway River, is by a grade crossing over 
the right-of-way of the defendant company. That 
crossing has to my personal knowledge been at 
the same location since 1916, and was used by the 
forme-r owners of the plant, its agents, servants 
and employees, and any one having any re3Json to 
go to or from its plant by vehicle. 

On February 1st, 1927, the defendant caused its 
servants or agents to rip up, remove and take 
away the planks forming said crossing, and to 
erect on each side of defendant's tracks a fence 
or barrier across the road leading to the com-
pany's plant. This fence or barrier is about 
twenty feet long, four feet high and so constructed 
as to ab olutely prevent access to or from the com-
panys plant by any vehicle. Access to and from 
the company's plant by pedestrians can only be 
gained by walking down the right..1of-way of the 
defendant and around the fence. 

10 

20 

The unlawful action of the defendant has re-
sulted in irreparable damage to the complainant, 
a11d continues to re ult in irreparable damage and 
loss , to the complainant. It is ab olutely es,sential 
and neces ary that material be taken to and from 
aid plant by trucks or vehicles, and acces to the 

company' plant by fire apparatus, in case of a 30 
fire, is ab olutely prevented. 

RICHARD Bo:NNO. 

1-.. ubscribed ancl sworn to before me l 
ihi 5th day of April, 1927. ) 

IIATTrn S. LOREE 

otary Public of . J. 
( eal) 

40 



28 

Complainant's Affidavit of Ahsalom Crampton. 

STATE OF TEW JERSEY,t, ,... . 

County of Morris, f'~"· · 
ABSALOM CRAMPTON, of full age, being duly 

sworn on his oath, deposes and says: 
I live in Denville Township about a quarter 

l O of a mile from the plant formerly owned by Iruter-
na tional High Speed Steel Co., now owned by 
The Rockaway Rolling Mill. 

I am fifty-two years old and can remember the 
property on which that pla'nt stands and surround-
i11g property for forty-five years. My grand-
father, Charles Crampton, owned it at one time, 
then my father owned it and then I and my 
brother and sister owned it. 

For the forty-five years I have known the prop-
20 erty there has been a crossing over the track ,s of 

the Lackawanna Railroad at exactly the same 
place where the crossing was until the first part 
of February, 1927, when the planks were taken 
up and fence placed across what was the road. 
The railroad was formerly the Morris & Essex 
and I have driven over the crossing many times 
when a youngster. It was not planked when I 
first remember the c.ro sing but the road was in 
the same place as now and between the tracks wa•s 

SO filled with dirt or gravel to make the crossing. The 
crossing led from one part of my grandfather's 
property to the other, and was the only means of 
access to the field lying between the railroad and 
the Rockaway River. 

40 

I till pa•ss the place frequently and know that 
the crossing has been in its exact location and 
used by the owner of the adjoining property for 
the entire forty-five year 
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The crossing in question i,s the only means , of 
access to that field or property now and the land 
on both sides of the track at that point has always 
been owned by the same person at the same time. 

All the buildings of the plant are acro~s the 
tr ack from the road leading in to them and it is lO 
11ecessary to cross the track at that crossing in 
order to get to them. 

All the time my grandfather, father or myself 
and brother and sister owned the proper •ty, there 
was never any controversy between the railroaa 
company and any of us as, to this crossing, and 
the railroad kept the crossing in repair and main-
tJari.ned it and furnished the ties to make a bridge 
over the ditch on each side of the railroad cross-
ing in order to get to it and across it. 

A.BsALOM CRAMPTON. 

Sworn and subscribed to before me l 
this 5th day of April, 1927. 5 

HATTIE s. LOREE 
Notary Public of N. J. 

tSeal) 

20 

30 

40 



30 

Complainant's Affidavit o f George E. Crampton. 

STATE OF NEW JERSEY, ( 
County of iforris, 5ss.: 

GEORGE E. CRAMPTON, of full age, being duly 
sworn on his oath, deposes and says: 

]0 My grandfather, Charles Crampton, owned the 
property formerly owned by the International 
High Speed Steel Co. on both sides of the rail-
road. :My father owned it later and myself, 
brother and sister owned it after that. 

I can remember for at least fifty years that 
there was a crossing o\·er the railroad tracks from 
the propert? on one side to the property on the 
other side, at the same place where the crossing 
has just been closed and a fence put up. 

20 ,Yhen I was a boy and the property was owned 
by my grandfather I rode over that crossing many 
times. The cro sing was always in the same loca-
tion and connected the property owned by my 
grandfather on both sjdes of the railroad. I know 
that timber was carted over there and whenever 
it was nece ary, we notified the railroad aivl they 
ent their ection gang to the cros ing, put in new 

planks, fixed the C'ro. sing for the heavy trurking 
and even widened and bridged the ditch near the 

~O crossing so the cros. ing C'ould be u eel. 

40 

During all the time I have known the crossing 
it was in exacil) ' thr same location over the tracks 
of the railroad. The railroad ha alwa:' main-
tained the C'ros, ing, kept it in repair ancl kept it 
open during the time it "·as owned by m:· ramily 
and there wa . never any que . tion or dispute as 
to the C'ro . ing. \Yhen cver notified, the)· came 
aml repaired the C'rossing, even putting in extra 
wooden flanges to keep the wagon wheel from 
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Complainant's Affidavit of George TV. Stickle. 

catching in the tracks when we were going to cart 
hay or timber over the crossing. . 

This crossing is and was the only way of get-
ting over to the field between the tracks and the 
Rockaway River. The entire plant of the Rocka-
way Rolling Mill is located in that field. 

I am a contractor and a builder and live at Rock-
away, . J. 

During the entire fifty years that I have known 
of the crossing it has never been closed, blocked 
or obstructed or crossing prohibited until the first 
part of February, 1927, when the fence was put 
up at the crossing, by the railroad. 

GEORGE E. CRAMPTON. 

Subscribed and sworn to before me ( 
this 5th day of April, 1927. 5 

HATTIE E. Lo REE 
Notary Public of . J. 

(Seal) 

10 

20 

Complainant's Affidavit of George W. Stickle. 

STATE OF NEW JERSEY, ( 
County of :Morris, 5ss.: 30 

GEORGE ,Y. STICKLE, of full ag-e, being duly 
sworn on hi oath, depo es and ays: 

I live at Rockaway, .1. •• J., and have lived there 
for 72 year . 

I am familiar with the property now owned by 
Rockaway Rolling 1'1ill, formerly owned by Inter-
national High Speed teel Company in the Bor-
ough of Ro rka\\~a)r, formerly Town hip of Den- 40 
Yille, anc1 onrc owned the property. 
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I know where the road crossing goes over the 
railroad tracks of the Lackawanna (formerly the 
Morris and Essex Division) and have known of 
the crossing for at least 30 years. The railroad 
at that place divided the property then owned 
by the Cramptons . I bought timber from them 

lO and the timber was brought out •over that railroad 
crossing. Since I have known the property the 
cr,ossing has been there and in about the same 
location as it now is. To my knowledge the cr-os·s-
ing was never obstructed or its use prohibited 
until the present fence was put there by the 
railroad the first part of this year. 

The property at the place in question divided by 
the railroad at this place has been owned by the 

20 same person at the same time since the Oramptons 
owned it. 

GEORGE w. STICKLE. 

Subscribed and sworn to before me 2 
this 6th day of April, 1927. 5 

EDWIN J. MATTHEWS 

Notary Public of N. J. 
(,Seal) 

'-

30 

40 
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Complainant's Affidavit of Leslie Todd. 

STATE OF NEW JERSEY, ( 
County of Morris, )ss.: 

LESLIE ToDD, of full age, being duly sworn on 
his oath, deposes and says: 

I live at Denville, N. J. When I was a boy my 
grandfather Joseph Zeek owned property adjoin-
ing the property then owned by the Cramptons, 
now owned by the Rockaway Rolling Mill. I often 
visited my grandfather and with others went 
swimming in the Rockaway River going down the 
road thr ,ough the Crampton property over the 
cros -sing where the r,oad crossed the railroad and 
on over the road through the field upon which the 
plant of the Rockaway Rolling Mill (formerly In-
ternational High Speed Steel Co.) is now erected. 

I can remember that crossing for at least 35 
years and know that the wagon road crossed the 
track and was used by the owners of the property 
or ,others having any reason to go beyond the 
tracks for that length of time. The crossing was 
at the place where it ,~s until fenced off by the 
Railroad Company ·on February 1st, 1927. 

I know George and Absalom Crampton when 
they were boys and often wen.t over the railroad 
crossing with them and it was the only road or 
path to get down through the field or woods to 
the river from the Franklin Ro.ad, a public road. 

ubscribed and worn to before me ( 
thi 5th day of April, 1927. } 

HATTIE s. LOREE 

1 ot.ary Public of N. ,J. 
(Seal) 

LESLIE TODD. 

10 

20 
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Complainant's Affidavit of Michael S. Malone. 

STATE OF NEW JERSEY, l 
County of Morris, 5ss.: 

MICHAEL S. MALONE, of full age, being duly 
sworn on his oath, deposes and says : 

I live in the Borough of Rockaway. I worked 
for the International High Speed Steel Co. from 
October, 1915 to May, 1926. I was purchasing 
agent for the company, at its plant, involved in 
this suit, for a great part of that time. 

At the time I went to work for the company, the 
railroad cro sing was over the tracks of the de-
fendants at the ame place as it wa until the First 
of February of this year, and the road leading 
to it and from it was in the same place. It was 
the only way of getting to the plant by vehicles 
and was used the entire time of operation. 

The railroad company made all the repairs to 
the cros in()', furnished all the material and labor 
for making tho e repair and from time to time 
with the exception of one time a Mr. Hill of the 
railroad company came to . me and said the cross-
ing was in bac.l hape and wanted some planking 
to fix it right a·wa:·· I gave him some planking 
from the Steel Company' tock and he u edit to 
repair the cro ,, ing. All the work was done by 
the railroad company's men. The planking I gave 
Mr. Hill wa . pruce 8 inrhe wide. He aid it was 

3U not uitable for the purpo , e but would replace 
it ·with oak plank at the fir t opportunity. After 
that he and hi , men took up the pruce planking 
and put dow111 other planking in its place. 

40 

worn and sub . cribe(1 t hi . 
clay of April, 19:27. 

lIATTIE . LOREE 

l\ficHAEL S. l\IALO)l"E. 

5th/ 
) 

... otary Public of X. ,J. 
( eal) 
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Answer. 

Filed April 4, 1927. 

IN CHANCERY OF NEW JERSEry, 

Between 

THE RocKA WAY RoLLING MILL, a 
corporation, 

Complainant, 

and 

THE DELAWARE, LACKAWANNA AND 
"\VESTERN RAILROAD COMPANY, 
and THE MoRRIS AND EssEx 
RAILROAD COMPANY, 

Defendants. 

The Delaware, Lackawanna and Western Rail. 
roacl Company, and the Morris and Essex Rail-
road ompany, answering the complainant's bill 
of complaint, ays: 

I. It has no knowledge or information sufficient 
to form a belief so as to answer as to ·whether 
Jabez L. E tile was the complainant's predecessor 
in title to the property referred to in the first par-
agraph of the complainant's complaint, but admits 
the alleo·ation contained in said paragraph, that 
the reconls in the office of the Clerk of the County 
of 11 orris, a eit forth and de cribed in said fir t 
paragTaph, clo how that the aid Jabez L. Estile 
wa the owner in fee imple of the lancl reforrecl 
to in Raicl paragraph, obtaining the same by the 
<leecl of conYeyance referred to in saicl paragraph. 
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II. It admits the allegations contained in the 
second paragraph. 

III. It admits the allegations contained in the 
third paragraph. 

IV. It admits the allegations contained in the 
10 fourth paragraph. 

V. It admits the allegations 0ontained in the 
fifth paragraph that '' Thereafter and on or about 
February 25, 1847, said Jabez L. Estile conveyed 
to the defendant, the Morris and Essex Railroad 
Company by deed dated February 25, 1847, and 
recorded in the office of the Clerk of the County 
of Mrorris in Book M-4 of deeds of said county 
on pages 49, and so forth,'' the land and premises 

20 described in the deed referred to in the said fifth 
paragraph, a copy of which is annexed and made 
to form a part of the complainant's bill of com-
plaint and marked Schedule B. 

VI. It admit the allegations contained in the 
sixth paragraph that "the said strip or tract of 
land so acquired by the defendant, The Morris 
and Essex Railroad Company,'' by the deed re-
ferred to in the fifth paragraph of the complain-
ant's bill of complaint, and made a part of the 

30 complainant' bill of complaint and marked Sched-
ule B, "intersected said lands of said Jabez L. 
Estile described in the fir t paragraph hereof, and 
upon said strip or tract of land it erected a rail-
road which is operated by the Delaware, Lacka-
wanna and We tern Railroad Company." 

VIL It admit the allegation contained in the 
. eventh paragraph. 

40 
VIII. It admits the allegation contained in the 

ei 0 ·hth paragraph. 
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IX. It has no knowledge or information suffi-
cient to form a belief so as to answer the allega-
tions contained in the ninth paragraph. 

X. It admits the allegations contained in the 
ten th paragraph that "there was located on the 
firs t tract of land described in paragraph nine 10 
hereof, several large factory buildings" "0onsti-
tut ing a manufacturing plant," and "until Feb-
ruary 1, 1897, access to said manufacturing plant 
was by wagon road over the second tract of land 
in said paragraph nine to defendant's railroad 
and thence acr ,oss said railroad by means of a 
wagon way or crossing.'' 

These defendants say that the crossing referred 
to in the tenth paragraph of the complainant's 
complaint was installed by the International High 20 
Speed Steel Company as a result of an applica-
tion made by said Steel Company and an agree-
ment entered into with said International High 
Speed Steel Company on May 3, 1915, wherein and 
whereby the defendant, The Delaware, Lacka-
wanna and ,v e, tern Railroad Company licensed 
and permitted the construction, maintenance and 
operation of said cro sing acr ,oss its track at 
grade, and that said crossing was allowed and 
permitted to be and remained across the track of 30 
the Delaware, Lackawanna and vVestern Railroad 
Compan) T, until it wa , taken up by it on February 
1, 1927 . 

..,TI. The defendants have no knowledge or in-
formation ufficient to form a belief o a to an-
wer the allegation s contained in the eleventh 

paragraph that "the aid two tracts of land de-
, cribed in , aid paragraph nine, have always at 
the , Rm t im been in . ome common o,v11er hip -10 
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since the acquisition by the defendant, The Morris 
and Essex Railroad Company of the strip or tract 
of land described in said paragraph four hereof," 
and with respect to the balance and remainder of 
the allegations in said paragraph, it denies the 
same. 

XII. I•t admits the aUeg·a.tions contained jn the 
twelfth paragraph that" on February 1, 1927, the 
defendant, The Delaware, Lackawanna and ,vest-
ern Railroad Company, by its agents and servants, 
removed the wagon-way or crossing," "and erect-
ed and constructed -on each side of said railroad 
a fence across said wagon-way," but denies the 
balance and remainder of the allegations conh1ined 
in said paragraph. 

XIII. It denies :the allega :ti 1ons contained in the 
thirteenth paragraph. 

XIV. It denies the allegations contained in the 
fourteenth paragraph. 

XV. And these defendants, further answering 
the allegations contained in the complainant's 
complaint, say that from the time of the acquisi-
tion of the land and premises by the defendant, 
The Morris and Essex Railroad Company, set 
forth, described and referred to in the complain-
ant's bill of complaint as having been acquired 
by the Morris and "PJssex Railroad Company, by 
the deed of .Jabez L. Es tile, to The Morris and 
Essex Railroad Company on or about February 
25, 1847, a cop) T of which deed is annexed to and 
made a part of the complainant's bill of com-
plaint, and marked Scher1ule B, up until the pres-
ent time there never has been any crossin2; or 
road-way over its tra ck or right-of-way connect-
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ing the properties separated by its right-of-way 
and track, nor has any owner of the lands and 
property separated by its right-of-way and track 
ever requested a crossing or wagon-way, with the 
exception of the crossing requested by the Inter-
national High Speed Steel Company, and licensed lO 
and permi :tted by The Delaware, lJackawanna and 
"\Vestern Railroad Company to the International 
High Speed Steel Company, under and by virtue 
of the licensed agreement between the Interna-
tional High Speed Steel Company and The Dela-
ware, Lackawanna and \Vestern Railroad Com-
pany, which agreement wa dated :May 3, 1915, 
and which crossing was constructed by the Inter-
national High Speed Steel Company on June 7, 
1915, and maintained by it until said concern went 20 
into bankruptcy, and which crossing The Dela-
ware, Lackawanna and "\Vestern Railroad Com-
pany subsequently took up and removed on Feb-
rua17 1, 1027, after the complainant refused to 
enter into a licen ed agreement imilar to the one 
executed by the International High Speed Steel 
Compan:T with the defendant, The Delaware, 
Lackawanna ancl \Yestern Railroad Company. 

"\VHEREFORE these defendants pray that the com-
plainant's bill of complaint be dismissed as 30 
against them with their taxed ?osts. 

FREDERIC B. ScoTT, 
Solicitor for and of Coun el 

of Defendants. 

40 
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DEFENDANTS ' AFFIDAVITS . 

Affidavit of George J. Ray. 

STATE OF NEW JERSEY,("" . 
County of Hudson, f:,~ .. 

GEORGE J. RAY, of full age, being duly sworn, on 
10 his oath says : 

I reside at East Orange, New Jersey. 
I am the Chief Engineer of The Delaware, Lack-

awanna and Western Railroad Company, lessor 
of The Morris and Essex Railroad Company, and 
have been since the year 1908. 

On April 26th, 191'5, representatives of the In-
ternational High Speed Steel Company called at 
my office with reference to our granting it per-

20 mission to make a crossing of our tracks at grade 
on the Rockaway Branch, for teaming purposes, 
into the plant which it was erecting along said 
branch. 

As a result of said application and subS'equent 
negotiations, an agreement was entered into with 
the said International High Speed Steel Company 
on May 3rd, 19l5, which I execut 1ed on behalf of 
The Delaware, Lackawanna and We ·stern Rail-
road Company, a true copy •of which agreement 

30 
is hereto attached to this my affidavit and marked 
Schedule '' A. '' 

40 

I further state that the grade crossing contem-
plated by said agreement was constructed and 
laid by the employees of the International High 
Speed Ste ·el Company on or about June 7th, 1915, 
and that it was maintained by the said Interna-
tional High Speed Steel Company until the time 
it ceased to do business and went into the hands 
of a receiver. 
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On the 6th day of September, 1922, a very seri-
ous accident happened at said crossing, due to the 
carelessness of certain employees of the said In-
ternational High Speed Steel Company, and it 
was no1t until the three cases broug·ht by the in-
jured parties or their representatives had been 
tried three times that an original judgment on a 10 
verdict ·of Twenty-six Thous ,and Dolltars ($26,000) 
was wiped out. 

I further state that the insolvency of the Inter-
national High Speed Steel Company during the 
time said verdi0ts ·and judgments thereon were 
in force caused The Delaware, L:1ckawanna and 
\Vestern Railroad Company ~onsiderable anxiety 
because the indemnification by the said Interna-
tional High Speed Steel Company of the Railroad 
Company, as provided in and by said agreement- 20 
Schedule A-was rendered practically worth-
less. 

As a result of said accident, it was determined 
by The Delavlare, Lackawanna and Wes tern Rail-
road Company to take up said crossing and termi-
nate said license agreement and to that end, said 
crossin°· was taken up on February 1st, 1927. 

I further state that on June 9th, 1926, the com-
plainant, The Rockaway Rolling Mill, advised The 
Delaware, Lackawanna and \Vestern Railroad ~O 
Company that it had recently purchased the plant 
formerly of the International High Speed Steel 
Company lociated behvcen RocKaway and Do\'er, 
New .Jersey, ancl, as there was a very dangerous 
cros ing entering said plant, it was suggseted that 
The Delaware, Lackawanna and vVe tern Rail-
road Compan) ' put up a warning io-nal for saiu 
cro ing, to which communication, on .June 21st, 
1926, I repl:ecl, advi ing the aid The Rockawt1)· 
Rolling :Mill that th cro ing in que tion wa a 4 O 
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Defendants' Affida,vit of George J. Ray. 

per .sonal privilege or a license g~anted by The 
Delaware, Lackawanna and Western Railroad 
Company under an agreement with the Interna-
tional High Speed Steel Company and, inasmuch · 
as it had gone out of business, it was the inten-
tion of the Railroad Company forthwith to take 
up said crossing unless the said The Rockaway 
Rolling Mill felt disposed to immediately make 
application to the Railroad Company for a similar 
license and permit to maintain said crossing, 
which license permit the Railroad Company would 
give consideration to, but that one of the terms 
of said license permit would be that the Roeka way 
Rolling Mill would be obliged to secure the Rail-
road Company's indemnification for any accident 
happening a,t the said crossing, the indemnifica-
tion running both from the Rockaway Rolling Mill 
personally and with a bond of a well known surety 
company, in an ,amount not less than Fifty Thou-
sand Dollars ($50,000.00), t'O which communica-
tion the said The Rockaway R·olling Mill replied, 
by requesting a copy of said agreement with the 
International High Speed Steel Company, cov-
ering said cr-ossing, ,vhich copy was furnished to 
said The R 1ocka way Rolling :Mill on July 3rd, 1926. 

As a result of fhe conditions impo ·sed in the 
communication to The Rockaway Rolling Mill, for 
permis 1sion to secure said crossing, the said The 
Rockaway Rolling 1\fill abandoned its acti vi t-ies 
to have .said cross~ng either protec ,ted or main-
tained until the institution of the suit in which 
I am now making this affidavit. 

I further state that in my opinion, the con-
struction and maintenance of a grade crossing at 
the place where the International High Speed 
Steel Company f.ormerl? maintained a 0Tadc 
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crossing under the agreement hereinbefore re-
ferred to as '' Schedule A,'' unless the Riailroad 
Company is adequa,tely protected, is both unwise 
and unsafe and highly dangerous and, in view of 
the fad that, so long as I have known the situa-
tion to be, covering a period of over nineteen 
years, there was no crossing, private, farm or 
otherwise, at the exact location, or near the exact 
location, of the crossing constructed by the Inter-
national High Speed Steel Company, as afore-
said, maintained or permitted by the Railroad 
Company, that no such crossing should be ordered 
or permitted at said place. 

GEORGE J. RAY. 

Subscribed and sworn to bef 1ore me l 
this 2nd day of April, 1927. 5 

HAZEL LEMON 
otary Public of I ew Jersey 

(Seal) 
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Schedule A. 

(Lease dated May 3, 1915, between The Dela-
ware, Lackawanna •and Western Railr -oad Com-
pany and International High Speed Steel Com-
pany.) 

THIS AGREEMENT, made this 3rd day of May, 
1915, by and between THE DELA WARE, LACKA w ANN A 
& WESTERN RAILROAD CoMPANY, a Corporation of 
the State of Pennsylvania, Les.see of The Morris 
-and Essex Railroad Company, a corporation of 
the State of ew Jersey, party of ,the first part, 
hereinafter called '' Railroad Company,'' and the 
INTERNATIONAL HrnH SPEED STEEL CoMPANY, a cor-
poration of the State of New York, party of the 

econd part, hereinafter called the '' 1Steel Com-
pany '' . ' 

"\V HEREAS, the Steel Oompany is the owner of 
20 certain land in the Township of Rockaway, Mor-

ris County, State of ew Jersey, lying of either 
side of the railroad of the Railroad Company, and 
has applied t•o the Railroad Company for a license 
and permit to construct, maintain and operate a 
certain roao across the track of the Railroad Com-
pan>~ at the grade thereof for the purpose of af-
f.ording convenient acce. s from the lands of the 
Steel Company on the Southerly side of aid track 
to its land on the ortherly side thereof, being 

30 Plot No. 2 a shown upon the blueprint plan which 
is hereto annexeeo and made a part of thi agree-
ment, and 

"\YHEREAS, the Rai1.roacl Company has aQ.Teeo to 
license and permit the con tructi ,on, m·aintenanr(\ 
and operation of , aid road acros its track at the 
grade thereof in the location shown upon saitl 
plan: 

ow, THIS AGREEMEN"T wrTxE. SETH: That in con-
40 -,ideration of the premi ee and of the covenant , 
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Schedule A, Attached to Defendarnts' Affidarit of 
George J. Ray. 

terms, conditions and restrictions hereinafter con-
tained, to be severally kept, performed and ob-
se-rved by the Steel Oompany, the Railroad Com-
pany hereby licenses and permits the Steel Com-
pany to lay, •c:onstruet, maintain and us ,e the said 
road across its track at grade, at the location and 
in the manner shown upon s1aid map, subject, how-
ever to the following covenants, terms, conditionis 
and restrictions, to wit: 

First: The s·aid crossing shall be constructed 
and maintained by the S1bee1 Company at its sole 
expense and in a manner satisfactory to the Chief 
Engineer of the Railroad Company. 

Seeond: The Steel Company hereby ,agrees that 
it will indemnify and ,save harmless the Railroad 
Company from and against any and all liability, 
loss, damages and e·xpense and cos1ts which the 
Railroad Company may incur, sustain, suffer or 
be subjected to by reas !on of the construction and 
exi,stence of said gr,ade crossing upon the prop-
erty of the Railroad Company, or by reason of its 
becoming ·out of repair or unsafe for travel there-
on. The Bteel Company also agrees that it will 
indemnify and save harmle ·ss the Railroad Oom-
pany from and against any and all liability, loss, 
damages, expenses and eosts which the Railroad 
Company may incur, sustain, suffer or be sub-
jected t,o by reason of the injury to person or 
property of any person or persons, firms or cor-
porations using the same, whether due to or grow-
ing out of, directly or indirectly, the negligence 
of the Railroad Company, its ,agents, servants or 
employees, or otherwise. 
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Schedule A, Attached t-o Defendants' Affidavit of 
George J. Ray. 

Third: The Railroad Company shall have the 
right at any time, upon sixty days' notice to the 
Steel Company, t,o terminate this agreement and 
to summarily revoke the license and permit herein 

lO given, in vvhich event the Steel Company shall 
promptly remove aH of it ,s property from the 
premises of the Railroad Company at its own 
expense. 

20 

30 

IN WITNESS WHEREOF, the parties hereto have 
caused this agreement to be duly executed, the 
day and year first above written. 

(Seal) 

Attest: 

THE DELAWARE, LACKAWANNA AND 
WESTERN RAILROAD COMPANY. 

By G. J. Ray, 
Chief Engineer. 

INTERNATIONAL Hrn H SPEED STEEL 
COMPANY, 

By Wm. Garrow Fisher, 
President. 

Ralph Gillette, 
Secretary. 
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DEFENDANTS' AFFIDAVITS. 

Affidavit of John Sexton. 

STATE OF EvV JERSEY, L .... 
County of forris, f:,..-,. · 

JOHN SEXTON, of full age, being duly sworn, on 
his oath, says: 

I am employed by the Delaware, Lackawanna 
and Western Railroad Company, lessor of The 
:Morris and Essex Railroad Company, as its Road-
niaster and have been so employed for the last 
twenty-six years. 

A,s a part of my duties, I am obliged to know the 
Yarious railroad crossings, both public ancl pri-
,. ate, in the territory to which I am assigned; said 
territory covering the Rockaway Branch of The 
Delaware, Lackawanna and Western Railroad 
Company which runs from Denville, ew Jersey, 
to Ea t Dover, ew ,Jersey. 

I am familiar with and know the location of the 
rJlant of the International High peed Steel Com-
pany, a corporation of New Jersey, which was 
formerly located on the Rockaway Branch of The 
J)elaware, Lacka ·wanna and vVestern Railroad 
Company, and which plant, I am informed, was 
purcha ed by The Rockaway Rolling Mill some 
time in the month of .June, ]926. 

During the twenty-8ix years which I have been 
Roadmaster of The Delaware, Lackawanna and ,v e tern Railroad Company, I have had occasion, 

· in the cour e of my duties, to pa s the plant of the 
1nternational High Speed Steel Company at lea. t 
once a week, ancl I am fa mi liar with the location 
where , aid International High Speed teel Com-
pany's plant wa , located. 
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I recollect that the International High Speed 
Steel Company applied to The Delaware, Lacka-
wanna and Wes tern Railroad Company some time 
in :May or June, 1915 for a license or permit to 
construct, maintain and operate a crossing at 

10 grade aero the tracks of The Delaware, Lacka-
wanna and 1lv estern Railroad Company, for the 
purpose of affording access from the lands of the 
International :High Speed Steel Company on the 
southerly side of the Railroad Company's tracks, 
to its lands on the northerly side thereof, anu that 
subsequently, the said International High Speed 
Si eel Company did construct said crossing and 
maintain it at its sole expense until said Interna-
tional High Speed Steel Company went out of 

20 business. 
I further state that during all the years that 

I have been roadmaster of the Delaware, Lacka-
wanna and \Vestern Railroad Company and fa-
miliar with the location of the cr,o ing over the 
track of the railroad into the plant of the Inter-
1~ational IIigh Speed Steel Company, as herein-
before stated, that that ·was the only crossing and 
mean of ingress to or egress from said plant or 
ihe propertie on both sides of the railroad track 

30 in existence. 

40 

I further state that, prior to the construction 
of aid cro ing by the International High Speec1 
Steel ompany, there never wa. any cros ing, at 
grade, or otherwi e, going over the track, anc1 
right-of-way of The Delaware, Lackawanna anr1 ,\~ e tern Railroall Com pan~· in exa.ctl? the :3am0 

or near aid location arnl that there wa no cross-
ing prior to the con truction h? the International 
liigh peed teel Company herein before referred 
i o u eel by the owner · of 1 he propertie on ear h 
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8ide of The Delaware, Lackawanna and ,Vestern 
Raliroad Company's single track . 

I further state that all orders during the last 
twenty-six years to do any work on the tracks of 
the Delaware, Lackawanna and Western Railroad 
Company, such as bridging it right-of-way and 
piping the ditches along its right-of-way, were 
passed upon by my elf and that the bridge of the 
c1jtch on the easterly side of the right-of-way of 
The DelRwarc, Lackawanna and "\Vestern Railroad 
Company and the iron pipe on the we terly ide 
of the Railroad Company's right-of-way, where 
crossed by the road constructed and maintained 
l,y the International High Speed Steel Company, 
were not put in or the material furnished by The 
])ela\Yare, Lackawanna and Western Railroad 
Company, but that both said work and the mate-
rials were done and furnished by the International 
1Iigh Speed Steel Company under the agreement 
between it and The Delaware, Lackawanna and 
"\Yestern Railroad Company, hereinbefore re-
ferred to. 

I further tate that the Delaware, Lackawanna 
nnd v\ e tern Railroad Company never maintained 
the crossing into the International High Speed 
Steel Company's plant, nor renewed the planks in 
it, but that aid crossing was maintained solely 
hy the said International High Speed Steel Com-
pany and that it renewed the planks in said cros -
i1.g when it was required . 

I admit that on February 1 t, 1927, all of the 
vlank in said cro sing leading into the place 
where •the Inter111ational I-Iigh Speed Steel Com-
pan~· ha(l con, tructed. a cro sing under the licen e 
agreement herein before referred to, were remo,·etl 
ty The Delaware, Lackawanna and ,Ye tern Rail-

]0 

,,o . , 
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Defendamts' Affida11it of Thomas TVallace. 

road Company, and I further state that there was 
erected and constructed on the property of The 
Delaw'are, Lacka rwanna and "\Vestern Railroad 
Company two fences, one on each side of its tracks, 
so that ingress to or egress from and over the 
crossing formerly constructed and maintained by 
the International High Speed Steel Company was 
made impossible. 

I further sta ·te that the cros ing so blocked and 
hereinbefore referred to has, ever since its exist-
ence, been a source of danger to tr 1ains operating 
over its Rockaway Branch, and its passengers be-
ing carried thereon. 

JOHN SEXTO:N. 

ub cribed and sworn to before me ( 
this 2nd day of April, 1927. S 

HAZEL LEMON 
:Notary Public of New Jersey 

(Seal) 

Defendants' Affidavit of Thomas Wallace. 

STATE OF KW J ER 1:<"W, ( , .... 
County of l\Iorri , 5~ . .,. · 

THOMAS "\V ALLACE, of full age, being cluly sworn, 
on hi oath, ay : 

I am employed hy Th0 Delaware, Laeka"ranna 
and "\Vestern Railroacl Company a it As. iRtant 
Roaclma, ter and work nrnler one .John Sexton . it 
Roadma ter, having charg·e of the tcrritor~· ,vhich 
includes the Rockawa~r Branch of The Delaware, 
Lackawanna and "\Ve, tern Railroad Company run-
ning from Denville, ... Tew .J er , ey, to Ea t Dover, 

40 .. Tew ,Jer ey. 
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I further state that I have been Assi tant Road-
master of The Dela.ware, Lackawanna. and ,Vest-
ern Railroad Company since January, 1911, and 
during that time, have acquired a familiarity with 
the Rockaway Branch of The Delaware, Lacka-
wanna and Vv estern Railroad Company, having 
traveled over it either on foot or on track motor 
at least once a week during my time of service 
as said Assistant Roaclmaster. 

I kno,v where the fornier plant of the Interna-
tional High Speed Steel Company was located on 
the Rockaway Branch of The Delaware, Lacka-
wa.nna and vVestern Railroad Company and recol-
lect that in about the month of June, 1915, the 
International High Speed Steel Company installed 
a crossing over the tracks of The Delaware, Lack-
a,vanna and Western Railroad Company for the 
purpo e of securing ingress to and egress from 
their plant. 

I further state that prior to the erection of the 
plant of the International Hio-h SpBed Steel Com-
pany, there was no cro sing at grade across the 
tracks of the Delaware, Lackawanna and vVestern 
Railroad Company at exactly, or nearly exactly, 
the same p1ace where the crossing was constructed 
and maintained by the International High Speed 
Steel Company, and that during the time I have 
been A sistant Ro,adma ter, there never was any 
cro ing at grade at any other point over the 
track of The Dela"\\Tare, Lackawanna and ,Vet-
ern Railroad Company, connecting up the land 
owned by per on either sicle of the Railroad Com-
pany' right-of-way adjacent or contiguou to tho 
place where the International High Speed S~eel 
Compan~ T sub , cqucntl:v erected it plant.. 

I know of my own per onal kno"\\~loc1°·e that Tho 
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Delaware, Lackawanna and We ,stern Railroad 
Oompany never maintained the crossing leading 
into the plant of the International High Speed 
Steel Company hereinbefore referred to, or re-
paired said crossing by putting new plankings in 
said crossing, but that the said crossing was main-

lO tained and repaired by the International High 
Speed Steel Company, the material for said re~ 
pairs being furnished by said Internati ,onal High 
Speed Steel Company. 

I further state that the bridging of the ditch 
on the easterly side of the right-of-way of The 
Delaware, Lackawanna and \Vestern Railroad 
Company and the iron pipe on the wesiterly side 
of the right-of-way of the Railroad Company 

20 where the ditch was crossed by the road con-
structed and maintained by the International High 
Speed Steel Company, referred to in the affidavit 
of Edward Ehlers in this cause, were bridged and 
piped by the International High Speed Steel Com-
pany, the material for the same being furnished 
by the ITuternational High Speed Steel Company. 

THOMAS \YALLACE. 

Subscribed and worn to before me ( 

30 
thi 2nd day of F bruary, 1927. 5 

HAZEL LEMON 

Notary Public of ew ,Jersey. 
(L. S.) 

40 
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Defendants' Affidavit of William Hill. 

STATE OF NEW JERSEY, l('N . 
County of Morris, S"'"'· · 

WILLIAM HILL, of full age, being duly sworn, 
on his oath, s,ays: 

I am fifty-eight years old and live at Rock ,a-
way, New Jersey, about half a mile from where 
the plant of the International High Speed Steel 
Company was constructed in the year 1915, ad-
joining the right-of-way of the Morris and Essex 
Railroad Company, •On its Rockaway Branch, 
which extends from Denville, New J er ey, to East 
Do-\·er, New Jersey. 

Since December 16th, 1911, I have been em-
ployed by the Delaware, Lackawanna and "\Vest-
ern Railroad Company, as its Section Foreman, 
having charge of its Rockaway Branch, which 
hranc h has a ingle track, extending as here-
inbef.ore described and pa sing the place where 
the International High Speed Steel Company's 
plant was erected and continued in operation un-
til it went into the harn1 of a recei,·er ancl closetl 
dow11. 

A ection foreman, I have charge of the right-
of-way of the Rockaway Branch of the Railroad 
and my clutie alway have been to see that its 
track was in proper condition and that its right-
of-way was properly kept to prevent fires from 
tartin~ thereon, and by reason of my duties I 

have been continuou ly on aid Rockaway Branch 
ince I was firSft employed by the Delaware, Lack-

a wanna and ,v· e tern Railroad Company up to 
the pre , ent time, mul, in that wa) ' , I have gaincll 
my familiarity with the location of the property 
formerly of the International High Speed Steel 
Compan~·, which wa fenced by said concern. 
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30 

40 
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Defend{1/Y/,ts' Affidavit of TVilliam Hill. 

I remember on June 7th, 1915, the employees 
of the International High Speed Steel Company 
placing and constructing a crossing over the 
tracks of the Rockaway Branch of the Delaware, 
Lackawanna and W esitern Railroad Company, 
for the purpose of affording access into ,said 
plant, and I reme ,mber the employees of the Inter-
national High Speed Steel Company putting a 
pipe along the right-of-way of the Railroad 
Company, near the crossring so constructed by the 
International High Speed ,Steel Company for 
the purpose of taking care of the drainage at 
that point. 

The employees of the International High 
Speed Steel Ciompany also cons,tructed and made 

20 the •approaches to said crossing over the rail-
road track so eonstructed as hereinbefore recited. 

From the time said crossing was cons.tructed 
by the employees of the Irrterna :tional High 
Speed Steel Company ,on June 7th, 19115, up 
until February 1st, 1927, when said cros-sing was 
tc1ken up by me under instructions from my 
,superiors, said crossing was never repaired by 
me nor any of the forces under me and in my 
charge, and the only thing I had to do with -said 

30 
crossing was to see that it was in such shape as 
to permit the safe running- of trains over it. 

When I took up the planking at said cros •s,ing 
on February 1st, 1927, I also put up a fence s·o as 
to block the use of said cro,ssing and this fence 
is ]oca,ted entirely ·within the right-of-way of The 
Delaware, Lackav:.ranna and Western Railroad 
Company. 

From December 16th, 1911, when I first became 
Section Forem 1an of the Delaware, Lackawanna 

40 and "\Vestern Railroad Company of its Rockaway 
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Defendants' Affidavit of TVilliGlm Hill. 

Br,anch, up until June 7th, 19115, I was continu-
ously passing over said Roc~away Branch at the 
place where the InJternational High Speed Steel 
Company subsequently erected its plant, and 
during that time, there was never any cros ,sing of 
any kind whaitsoever at e~actly the same 1'00a-
tion where the International High Speed Steel 
Company's crois·sing hereinbefore referred to was 
constructed, or at any point crossing the tracks 
of The Delaware, Lackaw,anna and W e,stern Rail-
road Company over its right-of-way connecting 
what subsequently were the properties of the 
International High Speed Steel Company on 
each side of the tracks and right-of-way of said 
Railroad Company, a:qd during 1said time, nobody 
ever used to cross said tracks for any purpose 
whatsoever to my knowledge. 

WILLIAM HrLL. 

Subscribed and sworn to before me l 
this 2nd day of April, 1927. S 

HAZEL LEMON 
otary Public of New Jersey. 

(L. S.) 

10 

20 

30 

40 
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Defendants' Affidavit of William Shuman. · 

STATE OF NEW JERSEY' ( 
County of M,orris, 5ss.: 

'\V ILLIAM SHUMAN, of full age, being duly sworn, 
on his oath, says : 

lO I am sixfty-one years old .and I reside at Frank-
lin Road, Rockaway, ew J ers -ey, about half a 
mile east of the place where the plant of the In-
ternational High Speed Steel Company wa 1s at 
one time located on the R1ockaway Branch of The 
Delaware, Lackawanna and '\Yestern Railroad 
Company. 

For twenty years I have been employed b? The 
Delaware, Lackawanna and '\Yestern Railroad 
Company a a carpenter and frequen1ly, during 

20 said time, have passed, on foot, t·he pLace where 
the Interna •ti,onal High Speed Steel Company's 
plant was subsequently eredted, and I remember 
when the cros ing of the International High Speed 
Steel Company's plant was put in over the tracks 
of The Delaware, Lackawanna and Western Rail-
road Company, for the purpose of furnishing ac-
ces to said International High Speed Steel Com-
pany's planrt. 

Prior to the time of the installation of said 

30 
crossing, I wa familiar with the right-of-way of 
said The Delaware, Lackawanna and "\V cstern 
Railroad Company as it pas ed the point where 
the International High Speed Steel Company sub-
sequently in talled a cro sing, and during the time 
prior to the installation of aid cro sing, I am 
positive that there was no cro sing of any kind 
what oever over the track of The Delaware, La ck-
awanna and \Ye ten1 Railroacl Compau) ~ on its 
Rockaway Branch, conne0ting properties on both 

40 
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Defendamts' Affidav ,it of William Shuman. 

sides of the tr.acks of the Delaware, Lackawanna 
and Wes 1tern Railroad Company in the neighbor-
hood or vicinity of the place where the In terna-
tilonal High Speed Steel C'Ompany subsequently 
erected and cons\tructed i1ts crossing, or at any 
other point in the neighborhood or vicinity of the l0 
plant of the International High Speed Steel Oom-
pany. 

w ILLIAM SHUMAN. 

Subscribed and sworn to before me ( 
this 2nd day of April, 1927. 5 

HAZEL LEMON 
,otary Public of New Jersey. 

(Seal) 20 

30 

40 



58 

DEFENDANTS'SUPPLEMENTAL 
AFFIDAVITS. 

Affidavit of Jeremiah D. Cooper. 

IN CHANCERY OF EW JERSEY 

10 Between 

THE Roe KA WAY RoLLING MILL, ·a 
corporation, 

Complainant, 

and 

TIIE DELA w ARE, LAC KA w ANN A AND 
WESTERN RAILROAD COMPANY, 
and THE MoRRIS AND EssEx 

20 RAILROAD COMPANY, 
Defendants. 

STATE OF NEW JERSEY,[ 
County of Hudson, )s:;.: 

On Bill, etc. 
On Order to 
Show Cause. 

JEREMIAH D. CooPER, of full age, being du1y 
worn, on hi oath, a~' : 

I reside at DenYille, ew ,Jersey. 
30 I am eighty-five ;Years old. 

From the year 1873, to the year 1911, I was em-
ployed by The Delaw ·are, Lackawanna and "\Ye. t-
ern Railroad Company, being one of its Section 
Foremen, for oYer a period of thirty-six year . 

During the time I was the Section Foreman 
of The Delaware, Larka"'amrn and "\Ves-tern Rail-
roacl Company, part of mY territory inclrn1ec1 the 
Rockawa>'' Branch of. airl Railroad. running from 

40 
Ea.t DoYer, e·w .Jer.e;-', to Rockawa~', 1 e,,, .Jc-:.·-
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Defendarnts' Supplemental Affidavit of 
Jeremiah D. Cooper. 

sey, passing the place where the International 
I-Iigh Speed Steel Company subsequently erected 
its plant. 

I remember disitinctly the Locality where the 
International High Speed Steel Company's p1ant lO 
v.·as subsequently located, it being my duty dur-
ing the years that I was SectiO'n Foreman to pass 
said place almost daily for at least thirty-six 
years. 

I know where the grade crossing over the tracks 
of The Delaware, Lackawanna antl "\Vestern Rail-
road Company, running into the plant of the In-
ternational High Speed Steel Company, was 
located, and I know of the condition of that place 
for at least forty years before said crossing was 20 
installed . 

As a re ult of my almost continuou presence 
ir .. the vicinity of where said cros ing was subse-
quently constructed, ·1 know that there was no 
ero,ssing over the track of the Delaware, Lacka-
wanna and vVe ,tern Railroad Company, connect-
ing the p:r,operties on either side of the Railroad 
Company'. tracks, of any kind whatsoever, prior 
k• the con. truction bv the International Hig-h 
Speed Steel Company of the crossing- hereinbe- 30 
fore ref erred to. 

Once while I was ection Foreman the owner 
o-f the property between the railroad track anc1 
the Rockaway River , old , 1ome timber on that 
bna anc1 so that he roula conveniently cart it out 
he applied to the Supervisor of the Railroacl Com-
pany to put some planks about the rail. of the 
track. I put the planks there and after the wooc1 
wa cartecl out I took the planks up, ancl from that 
time up until I quit my job as Section Foreman 40 



10 

20 

60 

Defendant's Su,pplemcnta.Z Affidavit of John H. 
HaU. 

in 1911, there never was any other cros 1sing there. 
This crossing I have referred t10 was taken up 
by me about twenty years ago. 

JEREMIAH D. CooPER. 

Subscribed and sworn to before me l 
this 5th day of April, 1927. ) 

HAZEL LEMON 
Notary Publ 1ic of New Jersey. 

(L. S.) 

Defendants' Supplemental Affidavit of John H. 
Hall. 

STATE OF NEW JERSEY,(""' . 
County of Hudson, f:,o. · 

J oHN H. HALL, of full age, being duly sworn, 
on his ,oath, says: 

I am seventy-nine years old and reside -at Den-
ville, New Jersey. 

I am familiar with the crossing leading over 
the tracks of the Rockaway Branch of The Delia-

30 ·ware, Lackawanna and Western Railroad Com-
pany into the plant formerly of the International 
High Speed Steel Company, although I do not rec-
ollect the exact time that the said International 
High Speed Steel Company put down said cross-
ing over the Railroad Company's tracks. 

For a number of years I worked for the Dela-
·ware, Lackawanna and Western Railrioad Com-
pany, first as a Section hand and later ·as a sec-

40 
tion foreman. 
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D ef enda.nts' Supplem ental Affida1.:it of John II. 
Hall. 

From the year 1866 to 1870, I worked a a ec-
tion hand under one harles White, a Section 
Poreman of The Delaware, Lackawanna and "\Vest-
E;rn Railroad Company on the Rockaway Branch 
of s,aid Railroad Company and during said time, lO 
I daily traversed said branch, pas ing and work-
ing around the vicinity where the International 
High Speed Steel Company's plant was subse-
quently located and the cro sing in talled by it 
a11d, during said time, I know that there was no 
e1·os ing of any kind what oever, either private 
o .. · public, farm crossing, or otherwise, in exactly, 
or in nearly exactly, the same location a the 
cros ing subsequently installed by the Interna-
tional High Speed teel Company. 20 

I further ta ,te that durino- the time I worked 
under Section Foreman Charle White, there was 
110 cro ing of any kind whatsoever over the tracks 
of The Delaware, Lackawanna and vVe tern Rail-
road Company, connectino- the land on both sides 
of the aid railroad in the neighborhood or vicin-
ity of where the plant of the International High 

peed Steel ompany wa ub . equentl erected. 

JoH HALL. 

'ub cribed and worn to b fore me l 
thi 5th day of April, 1927. S 

HAZEL LEMO 

otary Public of e,v J er ey. 

( eal) 

30 

40 
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Defendants' Supplemental of Edwin L. Barzler. 

STATE OF EW JERSEY, L,c, . 
County of Hudson, f;," .. 

EnwrN L. BARZLER, of full age, being duly sworn, 
on his oath, ays: 

I live at Clark Summit, Pennsylvania. 
I am sixty-nine years of age, and, for more than 

forty years, have been a locomotive engineer run-
ning locomotiYes for The Delaware, Lackawanna 
and \Vestern Railroad Company over its various 
branches, including the Rockaway Branch, run-
ning from De11ville, New Jersey, to East Dover, 
New J er cy, having passed over said branch dur-
ing said time at least three times a week. 

I am familiar ·with the location of what was 
formerly the plant of the International High 
Speed Steel Company, located on the Rockaway 
Branch of The Delaware, Lackawanna and West-
ern Railroad Company, and I recollect when aid 
plant wa erected. 

I further tate that I recollect when a crossing 
was con tructed over the tracks of The Delaware, 
Lackawanna and "\Ve tern Railroad Company, 
leading into the plant of the International High 
Speed Steel Company. 

I further tate that I recollect the conclition of 
the exact location of the cro . ing oYer the Rail-
n\ad Company's tracks leading into the Interna-
tional High Speecl teel Company' plant, prior 
to the in tallation of saicl cros ing, and further 
state that there ,vas no cros , ing at grade lcaclinQ,' 
r ::>ros the track of ,..I'he Delaware, Lackawanna 
r.1id "\Vestern Raihoacl Company at exactly the 
ame location a . the rrossing leading into th0 

r,1ant of the International High Speed Steel Com-
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Defendants' Supplemental Affidavit of Fred 
lvl.yers. 

puny hereinbefore referre _d to, or at any other 
p~ace connec ·ting the lands contiguou or ,adjacent 
to the lands sub equently occupied by the Inter-
llational High Speed Steel Company, prior to the 
ccnstruction of the crossing leading into the plant lO 
2, : hereinbefore tated by my elf. 

11JDWIN L. BARZLER. 

Sub cribed and worn to before me l 
this 5th day of April, 1927. 5 

HAZEL LEMO 

1. otary Public of ew J er ey. 

(Seal) 

Defendants' Supplemental Affidavit of Fred 
Myers. 

fhATE OF ..... TEW J ER EY,} 
S'" . County of Hud on, ,..,. · 

FRED 11 YER , of full age, be1ino· duly worn, on 
lii..., oath, ay : 

I live at Rockaway, 1. ew Jer ey, and am forty-
11ine year , old. 

"\Yhen I wa evente n year old, I started to 
work a a ection hand for the Delaware, Lacka-
wanna & "\Ye. tern Railroad Company and for over 
two )'Car , I worked for . aid Company in that 
capacity. 

The territory or place over which I worked clur-
i11g that tim ·wa on th Rockaway Branch of Th 
l>e]a·ware, Lacka,\ Tanna and "\Ye tern Railroa<l 
Company runni1H{ from Denville, X ew .J e1"e)T, to 
Ea t Do, Ter, .... ew .J er ey, , aid branch pa ing th 

20 

30 

40 
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Defendants' Supplemental Affidavit of Fred 
Mye1's. 

land upon which the International High Speed 
Steel Company subsequently erected its plant, 
said plant being on the northerly side ,of the Rail-
road Company's track and right-of-way and 

lO bounded on the other side by the Rockaway River. 
I recollect very well the charac-ter of the land 

EIS it appeared during the time I worked as a sec-
t10n hand for the Delaware, Lackawanna and 
,Vestern Railroad Company and upon which land 
the plant of the International High Speed Steel 
Company was subsequently erected. 

At the time that I was such sectiion hand, the 
]and in question was low laying ground and both 
iE the spring and in the winter, it was frequently 

20 covered by the waters from the Rockaway River. 
At the time I was such section hand, there was 

nc wagon road, or way, or crossring connecting the 
h1nds which ubsequently were acquired by the 
International High Speed Steel Company on both 
sides of the Railroad Company's tr ,ack and right-
of-way; nor wa there any evidence on the ground 
that there ever had been a crossing, wagon r•oad 
0r any other charaoter of crossing connecting the 
land in que tion and passing over the Railroad 

30 Company' tracks or ri 0·ht-of-way. 
1'1YER . 

Sub cribed and worn to before me l 
thi 5th day of April, 1927. ) 

HAZEL LEMON 
otary Public of ew J er ey. 

( eal) 

40 
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Defendants' Supplemental Affidavit of Andrew 
Best. 

STATE OF EW JERSEY, t,c-, . 
County of Hudson, f:,o. · 

ANDREW BEsT, of full age, being duly sworn, on 
his oath, ay : 

I live at Stanhope, :New J er ey. 
I am fifty-nine year of a 0 ·e, and, for more than 

hventy-two years, have been a locomotive engineer 
running locomotives for The Delaware, Lacka-
wanna and vVestern Railroad Company over its 
various branches, includin°· the Rockaway Branch, 
runnin°· from Denville, New Jersey, to East 
Dover, ew Jer ey, having pa sed over said 
branch during aid time at lea t six time a week. 

I am familiar with the location of what wa 
formerly the plant of the International High 
Speed Steel Company, located on the Rockaway 
Branch of The Delaware, Lackawanna and "\Ve t-
ern Railroad Company, and I recoilect when aid 
plant wa erected. 

I further tate that I recollect when a cro sing 
wa con tructed over the track of The Dela ware, 
Lacka,vanna and "\Ve tern Railroad Company, 
leading into the plant of the Internatrional Hio-h 

peed teel Company. 
I further tate that I recollec,t the condition of 

the exact location of the cro ing over the Rail-
road ompany'. track leading into the Interna-
tional High Speed tee,l Company's plant, prior 
to the in. tallation of aid cro ii.ng, and further 
state that there ·wa no cro , ing at 0Tade leacling 
aero the track , of the Delaware, Lackawanna 
ancl ,Y e8tern Railroad Company at exactl~· the 
"ame location a . the cro . ing leading into the plant 
of the International Hi 0 ·h peed tecl ompany 

10 

40 
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Defenda1n,ts' SupplPmental Affidavit of John 
Dra;ney. 

hereinbefore referred to, or at any other place 
connecting the lands contiguous or adjacent to the 
lands subsequently occupied by the International 
High Speed Steel Company, prior to the cons,truc-
tion of the crossing leading into the plant as here-
inbefore stated by myself. 

ANDREW BEST. 

Subscribed and sworn to before me, ( 
this 5th day of April, 1927. ) 

HAZEL LEMON 
Notary Public of mv Jersey. 

(L. S.) 

20 Defendants' Supplemental Affidavit of John 

30 

40 

Draney. 

STATE OF EW JERSEY, L.., . 
County of Hud on, f:,o. · 

,J OH.i: DRANEY, of full age, being duly "worn, 
en hi oath, ay : 

I live at .J er . ey City, ew J er ey. 
I am ixty-five year of age, and, for more 

than thirty-five year , have been a locomotive 
engineer running locomotives for The Dela-ware, 
Lackawanna and "\Ve tern Railroad Company 
over its various branches, including the Rocka-
way Branch, running from Denville, New ,J er . ey, 
to East Do, ·er, ;\ ew .J erse)', having pas ed o,·er 
..,aid branch during . aicl time at lea ~ t three time ~ 
a week. 

I am familiar with the location of what "'a , 
formerly the plant of the International High 
Speed teel Company, locate(l on the Rockaway 
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Defendants' Supplemen.tal Affidavit of J oh'l'i 
Draney. 

Branch of The Delaware, Lackawanna and vYest-
ern Railroad Company, and I recollect when said 
plant was erected. 

I further s.tate that I recoHect when a cross-
ing was constructed over the tracks of the Dela-
ware, Lackawanna and Western Railroad Com-
.f.iuny, leading· into the plant of the International 
High Speed Steel Company. 

I further state that I recollect the condition 
vf. the exact location of the crossing over the 
Railroad Company's tracks leading into the In-
torna ,tional High Speed Steel Company's plant, 
prior to the ins,tallation of said crossing, and 
further state that there was no crossing at grade 
leading across the tracks of the Delaware, Lacka-
·wanna and Wes tern Railroad Company at ex-
actly the same location as the crossing leading 
into the plant of the International High Speed 
Steel Company hereinbefore referred to, or at 
any other place connecting the lands contiguous 
or adjacent to the land ub equently occupied 
by the International High Speed Steel Company, 
prior to the construction of the cros ing leading 
into the plant a hereinbefore stated by myself. 

JOHN DRANEY. 

Subscribed ancl ,vorn to before me l 
thi 5th clay of April, 1927. ) 

IIAZRL LEMO~ 
otary Public of ew Jersey. 

(L. .) 

10 
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Defendants' Supplemental Affidavit of Warren 
Surnhurger. 

STATE OF NEW y ORK, l 
County of New York, )ss.: 

WARREN SuRNBURGER, of full age, being duly 
sworn, on his oath, says : 

I live at Dover, ew J er ,sey, and have lived 
there for forty years. 

I became associated with the International High 
Speed Steel Company at about the time its build-
ings were being constructed adjacent to the rail-
road tracks of the Delaware, Lackawanna and 
Wes tern Railroad Company on its Rockaway 
Branch between Rockaway, New Jersey, and East 
Dover, New Jersey, and remained with said Com-
pany until the fall of the year 1916, and from 
:May, 1915, until I left, my position there was that 
of Superintendent. 

I further state that after the buildings of said 
International High Speed Steel Company's plant 
,, ere built, it wa necessary to fill in the grournl 
of said buildings and the yard of said plant, the 
lnnd being lo,\· lying property. As a result of 
·nch neces ity, I decided to utilize the and in a 
sand pit on the other or southerly side of the rail-

30 road tracks for the purpose of fill for the floors 
or ground of aid building and the >'ard. This 
sand pit on the southerly ide of the Railroacl 
Company's track was about three hundred (300') 
feet from the railroad track, and the proport) ' or 
land between said. a11cl pit and the rail road track 
wa of such a swampy nature tha.t it wa impos-
sible to walk from the sarnl pit up to the railroad 
track. 

40 
I further state that, as a result of m>' cle, ire to 

cio the filling in the building and yard of the In-
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Defendants' Supplemental Affidavit of TVarren 
Surnburger. 

ternational High Speed Steel Company's plant, I 
decided to make a crossing over the Railroad Com-
pany's track and, when I started to do so, I was 
stopped by Mr. John Sexton, the Roadmaster of 
The Del'aware, Lackawanna and Westen1 Railroad 
Company, who advised me that I had no authority 
whatsoever to make any crossing over the Rail-
road Company's track. 

As a result of being stopped and on acoount 
of my desire to use the sand in the sand pit in 
question, the International High Speed Steel Com-
pany subsequently entered into an agreement with 
the Delaware, Lackawanna and Wes tern Railroa<l 
Company for the purpose of permitting a cross-
ing t10 be laid across its tracks, so that access could 
be obtained to said plant on the other side of its 
tracks from the sand pit. 

I was subsequently notified that I might go 
iheacl with the construction of a crossing over 
the Railroad Company's tracks and about June 
3, 1915, I advised the Railroad Company that I 
had procured the necessary planking, spikes and. 
material to construct the crossing and was ready 
to lay the ame, ancl sub equently, on June 7, 1915, 

1:!id crossing was put clown by the employee of 
the International High Speed Steel Company un-
der my supervision and in the presence of ,Villiam 
Hill, the Section Foreman of the Railroad Corn-
pany. 

There wa a road leading from the sand pit 011 

20 

ao 

the outherl~· ide of the Railroad Company ';5 

hack to the Franklin Road, which ,va al o on 
the southerly icle of the Railroad Compan) T '; 
track , leadin~ to Rockaway and Franklin, but 
thi road, at the time I con tructecl the cro ing; 40 
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Def end ants' Supplemental Affidavit of TVarren 
Surnburger. 

in question for the International High Speed Steel 
Company hereinbefore referred t10, did not extend 
beyond said sand pit on the southerly s,ide of th e 
Railroad Company's tracks, and there was no evi-

lO dence that said road had ever been carried over 
the Railroad Company's tracks. 

20 

'30 

40 

I further state that during the time that I wa .3 
connected with the International High Speed Steel 
Company, the Railroad Company never did any-
thing to the crossing in question so constructe d 
by me, but that I had the employees of the Inter-
national High Speed Steel Company maintain the 
same in every way and detail. 

"\V ARRE SuRNBURGER. 

Subscribed and sworn to before me l 
this 7th day of Apr ,il, 1927. ) 

JOSEPH FIELL. 

( Seal) 

A Foreign Commissioner of Deeds 
for the State of ew J er ey in New 
York. Commi sion expires June 
3, 1928. 
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Conclusions. 

IN CHANCERY OF NE"\V JERSEY. 

Between 

THE RocKAWAY ROLLING MILL 
CORPORATION' 

Complainant, 

and 

DELA w ARE, LAC KA w ANN A & w EST-
ERN R. R. CoMPANY, and MoR-
Ris & EssEx R. R. CoMPANY, 

Defendants. 

On Bill, &c., 
On Order to 
Show Cause. 

Application for a preliminary mandatory in-
junction, Heard on bill, answer and affidavits. 

F ·or the Complainant, Messrs. KING & VoGT, 
Solicitors (Mr. Enw. P. STOUT, of Counsel). 

For the Defendants, 1'Ir. FREDERIC B. ScoTT. 

FALLON, V. C.: 

10 

20 

The bill i filed to compel the defendants to 30 
provide, or re t re for the benefit and u e of 
complainant, a uitable wagon-way or crossing 
over defendant ' railroad where it inter ect 
complainant's land . The matter is now before 
the court on the return of an order requirino- the 
defendants to show cause why a preliminary 
mandatory injunction houlcl not is ue to compel 
the defendant to restore a wagon-way or cro -
i11g which is aicl to have been provided by the 

40 
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Conclusions. 

11:orris and Essex Railroad Company many years 
ag-o, and the use of which was exercised by the 
intersecting landowners up to February 1, 1927, 
,vhen complainant was deprived of the use of 
such wagon-way or crossing by a fence erected 
by the defendants on each side of their railroad 
which prevents passage across the railroad. 

Briefly stated, the bill alleges that on and 
prior to September 22, 1846, one Jabez L. Estell 
owned certain farmlands in the Township of 
Rockaway, Morris County, N. J.; that on or 
about said date Morris & E.ssex Railroad Com-
pany, under the authority of its charter (P. L. 
1835, p. 29), by app1'opriate proceedings con-
demned a right-of-way for a raifroad across a 
portion of said lands, and thereafter erected a 
railroad thereon; that the lands thus acquired by 
aid Company are described in a report of com-

missioners bearing date September 22nd, 1846; 
that by deed dated February 25, 1847 Jabez L. 
Estile conveyed to aid Company a certain strip 
01 parcel of land therein described for a right-
of-way for it railroad, said deed purporting to 
grant to the grantee ub tantially the ame right, 
liberty and privilege of entering upon and mak-
ing use of the land therein mentioned as was ac-
quired by said grantee by the award in condem-
nation proceeding in and to the lands acquired 
thereby; (there i a yariance in the de crip ~ion 
of the parcel of land acquired through the con-
demnation proceeding and that acquired by the 
aeed, and the deed is- "upon the condition that 
aid railroad company shall, at the time of mak-

h 1g the said road, con t rurt and build goo ll arnl 
8ufficient cattle-guards where the ' aid road en-
ter upon and leave aid E. tile'. land, not ex-
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C oncl u.sions. 

ceeding two such cattle-guards in number, and 
shall keep such cattle-guards in good form. The 
said Estile to fence said road at his own ex 
pense "); that said Company leased, under legis-
lative sanction, all its rights, power and priv-
ileges t·o Delaware, Lackawanna & ,Vestern Rail-
road Company, and the latter Company a sumed 
&11 the obligations of the former company in the 
operation of the railroad, which, a laid out, 
il1ter ected the lands of Estell; that the portion 
of the Estell land now owned by complainant, 
title to which wa acquired by deed dated June 2, 
1926, has always been in the ame common own-
ership; that under Section 9 of the charter of 
:Morris & Essex Ranroad Company, and under 
Section 26 of the General Railroad Law (P. L. 
1903, p. 659), a duty is impo ed upon the de-
fendants, where their railroad intersects any 
farm or land of a11y individual, to provide and 
keep in repair uitable wagon-ways over and un-
aer said road, o that he may pas the ame; 
that at the time complainant acquired the land 
in que tion, o intersected by defendant. ' rail-
road, there wa a ,va 0·on-way over said railroad 
from the land on one side thereof to the land 
on the other icle, and uch wagon-way wa the 
only mean of acce to a large manufacturing 
p1ant ituated on the portion of complainant' 
land which lie between the d f endant ' railroad 
and the Rockaway RiYer; that on February 1, 
J 927, clefe11clanL removed aid wa 0·on-way arnl 
erected a fence on each ide of the railroad, 
tLercb) · clepri,·ing complainant of it only acces ,' 
to it aid manufacturin°· plant, which i of great 
n1lue; that on and prior to February 1, 1927, 
complainant wa mwagcd in rnaking repair and 
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aHerations to its said plant f.or extensive manu-
facturing purposes, and operafrons; that by rea-
son of the acts complained of the ~omplainant is 
deprived of the use of the wagon-way aforesaid, 
and of its manufacturing plants, and suffers irre-
parable da,mage. 

Defendants, by their an wer, admit most of 
the allegations of the bill, but say that the wagon-
way over their railroad, which existed at the 
time of the acquisition of the aforesaid lands by 
complainant, was such as constructed and main-
tained by The International High Speed Steel 
Company, complainant's immediate predecessor 
i11 title, under a license agreement, dated 11ay 3, 
1915, between said Steel Company and Dela ware, 
Lackawanna & "\Vestern Railroad Oompany, 
which latter company, under the terms of said 
agreement, was not obliged to provide and keep 
said wagon-way or cro sing in repair and re-
served the right to revoke such licen e upon sixty 
day notice to the licensee, in which event the 
licen ee was to promptly remove such wagon-
way or cro ing; that on February 1, 1927, in 
accordance v.rith uch agreement, the licensor re-
moved said wagon-way or cros ing, after the 
complainant refu e.1 to enter into an agreement 
similar to tht~ one executed by aid Steel Com-
pany with Delaware, Lackawanna & "\Ye tern 
Railroad Com pan~'· Defendant assert the1 e 
11ever ha been any cro ·sing or roadway over it 
track or right-of-wa? connecting the propertic~ 
cparated by its rig-ht-of-,vay and track, nor has 

any owner of laud. and prop~rt~, , eparated h:v 
it right-of-,vay and track ever reque tecl a cros , -
ing or wagon-way, wiih the exception of that rc-
que t d by th International High peed teel 
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Company and licensed as aforesaid, and by vir-
tue of said liicense agreement a crossing was con-
structed by said Steel Company on June 7th, 
1915, and maintained by it until it went into 
bankruptcy, and defendant Delaware, Lacka-
wanna & vVestern Railroad Company took up 
and removed said wagou-way or crossing on Feb-
ruary 1, 1927, after the complainant refused to 
enter into an agreement similar to the one exe-
cuted by the Steel Company with said defendant. 
The date when said licensee went into bankruptcy 
is not stated. 

Complainant, by its affidavits, which outweigh 
in my opinion, the affidavits ubmitted on behalf 
0f the defendants, show that there had been a 
wagon-way or crossing at the place in question 
for upwards of fifty years whi 1ch had been u ed 
by complainant's predecessors in title for the cart-
ing of hay, timber, etc., and by complainant as 
a means of access to its manufacturing establish-
rnent, and that uch wagon-way or crossing ,,ras 
kept in repair by the defendants. 

Defendants, by their affidavits ( the affiants 
being principally employee of the defendants), 
disclaim the existence of any wagon-way or cro -
ing at the place in que tion other than the one 
constructed in the year 1915, under the lie.en e 
agreement afore aid. 

Of the affidavits submitted 0)1 behalf of the com-
r>lainant, those of Ab alom Crampton and Geo1·ge 
E. Crampton refer to conditions existing for a 
r-eriocl of upwards of forty-five years. They say 
that the land on either ide of defendant ' rail-
road, at and about the location of the wagon-"\\·ay 
or cro . ing in que tion, wa owned, at Yariou 
tim clurin°· the afore aicl period by their 0 Tand-

' • i"1 
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father, their father, themselves and their sister, 
and that the wagon-way or crossing alleged by 
complainant existed during all of that time, and 
there was never any controversy between the de-
fendants and any of such owners as to such 
wagon-way or crossing, and that said wagon-way 
or crossing had never been closed, blocked or ob-
structed until February 1, 1927, when a fence was 
erected by the defendants. The statements of said 
affi.ants are supported by the affidavits of numer-
ous others, including one Leslie rrodd, who says 
that his grandfather, Joseph Zeek, owned prop~ 
brty adjoining the Crampton property which is 
now owned by complainant, and that he, as a boy, 
often accompanied said Cramptons over the cross -
ing where the road cros es the defendants' rail-
1·oad; that he remembers such cros ing for at least 
thirty-five years, and knows that the wagon-roarl 
acros the defend 1ant tracks was used by the own-
ers of the property now owned by complainant, 
and by others having reason to go beyond the 
tracks for that length of time. Said affiant also 
says that the wagou- ·way or cro ing in question 
was located where claimed by the complainant 
until fenced off b>T the clefe11clant on February 
1,. 1927. 

The defendant contend that if it be assumed 
that the complainant, h? virtue of the provisions 
of Section 9 of the charter of 1Iorri & Essex 
Railroad Company be regarded as entitled to a 
wagon-way over their tracks, the af ores •aid deed 
1y Jabez L. g tile to ~Iorri & E sex Railroad 
Company exonerates them from complying with 
uch tatutory obligation , and that aid deed sub-

ject. them only to the condit:on contained there-
40 in, to wit, the co11. truetion arnl maintenance of 
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rattle-guards where the railroad enters upon and 
leaves the lands formerly of Estile. 

It is manifest, from the bill, answer and affi-
davits, that the easement claimed by the complain-
ant is disputed by defendants. In view thereof, 
the respective rights of the parties ,should be de-
termined at law. I am of the opinion, however, 
that until the rights of the respective parties may 
be so determ ,ined, a preliminary mandatory in-
junction should issue to com'Pel the restoration of 
the wagon-way or crossing which I find from the 
proofs submitted existed, and the use of which 
was enjoyed by complainant, prior to February 
1. 1927, at which time defendants erected a fence 
v1,.hich deprives complainant threof, which wagon-
way or crossing appears to be necess ·ary for the 
operation of complainant's business establish-
ment, and the deprivation of which ostensibly 
subjects the complanant to irreparable injury. 
Though it is well settled tha ,t primary jurisdiction 
over controYerted legal titles to land is to be 
found in the courts of law, and when substantial 
doubts arise touching a complainant's legal title, 
whether the doubt arises O'n the face of the bill 
before answer filed or at final hearing, a court of 
equity should not assume to adjudicate that title, 
nevertheless, it is equally well settled that this 
court may, by injunction, protect a private legal 
right in land from invasi~n or obstruction, 
Coombs v. Atlantic City R . R. Co., 96 N. J. Eq. 
709,711; and while in Imperial Realty Co. v. TV est 
.Jersey cf. Srashore R. R. Co., 79 N. J. Eq. 168, the 
Court of Errors and Appeals held that where 
complainant asserts that it has an easement over 
defendant's land, and seeks to restrain the de-
fendant from interfering with its use, and de-
fendant disputes its right, equity will not inter-
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fere by injuncti'on until such right ris established 
at law (citing Todd v. Staa.fs, 60 N. J. Eq. 507; 
Borough of South Amboy v. Pennsylvania R. R. 
Co., 77 . J. Eq. 242; J1ason v. Ross, 77 N. J. Eq. 
527), yet in JicCrain v. Public Service Railway 

10 Co., 95 N. J. Eq. 22, the Cha-ncellor says in grant-
ing temporary injunctions to_ protect easements, 
as in other cases, the court does not take jurisdic-
tion for the purpose of settling the rights of the 
parties permanently, but s1imply to preserve such 
right until the legal question upon which they are 
based is established; and that a preliminary man-
datory injunction will issue to compel ihe restora-
tion of a status quo ante in aid of a suit at law 
,vhere irreparable damage would result from its 

20 being withheld; and in Fulton v. Greacon, 36 N. J. 
Eq. 216, it is said, '' rrhere are ooses in which it is 
the duty of a court of equity to interpose for the 
protection of the property in dispute, pending the 
determination of litigation concerning the legal 
tHle. In such ca e the Court does not take juris-
diction for the purpose of settling the rights of 
the partie , but imply to preserve the property 
uutil the leg~l title to it i e tablished''; antl 
quotes with appro,·al Shrewsbu ,ry db Chester R.R. 

30 Co. v. Shrewsbnry & Binningham R. R. Co., 1 
Sim. ( . S.) 410, wherein the Court say , "\\'"hero 
the alternative i interference or robable de, truc-
tion of the propert>', there, of cour e, the court 
will be readv to lencl its immediate as i lance, 
even at con iderabl l ri k that it ma)' be encroaeh-
i110· on what ma"" ,,,entuallY turn out to be a le 0·al 0 ·' . -, 

40 

right of the defendant." I tlo not apprehend, from 
tlrn proof before me, that an)' iujur:v will be clone 
to defendant b:v the is , u of an injunction to rc-
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store the status quo ante February 1, 1927, but I 
eonsider that the complainant will be irreparably 
injured by its refusal. 

In I-Iigh on Injunctions, 4 Ed. Sec. 3, the author 
says, ''"\¥here the legal right is not sufficiently 
clear to enable a court of equity to form an opin-
ion, it will generally be governed in de0iding an 
application for preliminary injunction by consid-
€ratons of the relati ,Te convenience and incon-
venience which may result to the parties from 
granting or withholding the writ. And where, 
upon balancing such considerations, it i appar-
ent that the act complained of is likely lo result 
in irreparable injury to the complainant, and the 
balance of inco_nveuience preponderates in his 
favor, the injunction will be g1 anted''; and, in the 
same section, the author says, '' Indeed, the con-
s~deration of relatiYe convenience and inconveni-
ence to the partie i one of the principal guides 
which govern court of equity in the matter of 
granting or withholding relief by interlocutory 
injunction.'' Section 2 of the same authority 
asserts a like principle is applicable to the grant 
of mandatory injunc:tiun . 

Defendant do not, by their answer or other-
wi e, challenge the juri diction of this court. 
tThey apear to be content to deny the complain-
ant' right to the easement in questiun. The 
proper pract iice of the court, ~nder such circum-
tances, appear to be to retain the bill until the 

complainant has had a rea onable opportunity to 
establish it title, to the ea cment, at law. ~Jason 
v. Ross, supra. lf defendant challenged the juri , -
d:ction of the court, the present practice would 
art uate the court in sending the parties to the law 
court for the det rmination of the que ion of title 
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to the easement in question, meanwhile retaining 
the bill (P. L., 1915, p. 184, Sec. 8); Sayre v. 
Fisher, etc., 128 Atl. 862. 

The deed relied upon by the defendants as an 
exoner1ation of the obligation imposed by Section 
9 of the ,charter of Morris & Essex Railroad Com-
pa1:-y to provide suitable wagon-ways for the use 
of a party whose lands inter 1sect the railroad, does 
not contain an express waiver of the grantor' s 
~iatutory right to a wagon-way. Defendants con-
tend that the condition in said deed requiring the 
grantee to provide and maintain cattle-grnards im-
pliedly limits it obligation ac~ordingly. In 33 
Cyc. 304, 305, it is said ( citing ca1ses in note 88) 
that statutory requirements (similar to that im-
posed by Section 9 of the charter of :Morris & 
ERsex Railroad Company) apply whether the rail-
road acquires its right- ,of-way by purchase or con-
demnation. The charter (Section 9) of Morris & 
Essex Railroad Company providing that it shall 
be the duty of s1aid company, where its railroad 
intersect 1s any farm or lands of any individual, 
to proYicle ancl keep in repair uitable wagon-ways 
over and under said ro1ad, so that he may pass the 
same, imposes, continning duty; and even though 
at the time the railroad was ~onstructed no 
wagon-way wa , deemed. nece' s,ary, or provided 
for the benefit of the land.owner, but such be now 
nece sary, it is the duty of the defendants to pro-
-vide it. 38 Cyc. 806, bottom; Pal rnyra u. P enHsy 7-

1·ania R. R. Co., 62 . .J. Eq. 601, a t 609; aff 'cl 6:1 
-. ,J. Eq. 799; CP11fral R. R. Co. r. 8taf P, 3~ N . .T. 

L. 224. 
The Es tile deed ( if cle~cri ption of proper ty. con-

dition as to requireme ·nt for construction arnl 
maintenance of cattle-guarct, arn1 circumstanc0<::; 
under which the deed was obtained, be di regard-
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ed) contains wording ,as to rights and privileges 
granted thereunder, similar in many respects 
( though not identical) with the 6th section of the 
charter of the Morris & Essex Railroad Com·pany, 
and a deed made by Thomas Green to said com-
}Jany, which latter deed was considered in the case 
of Green v. Morris db Esse x R.R. Co., 12 N. J. Eq. 
165, aff'd 15 N. J. Eq . 469, wherein it is said that 
the provisions of the ninth section of the charter 
of the Morris & Essex Railroad Company are 
,\-holly independent of those of the seve•nth sec-
t ion (which relates to condemnation proceedings), 
and make it obligatory upon the company to con-
struct and keep in repair passages over or under 
the railr01ad, where it crosses publi ,c or private 
n,ads and where it i·ntersects lands of individuals. 
Chancellor Williamson, in the course of hi opin -
ion (p. 171) says: "In my judgment, the deed in 
question" (a deed to effectuate the award of ar-
bitrators) "does not operate as a release of any 
l'ights complainant may have under the ninth sec-
tion of defendant's charter"; and on page 173, 
'' I do not see how, with any propriety, a construc-
tion can be put upon this deed that would release 
the company from the duties imposed by the ninth 
section.'' \Yhen the aforesaid Green case was 
before the Court of Errors and Appeals, Mr. Jus-
tice Brown, in delivering the opinion in affirm-
ance, aid, (p. 475) : "It may, notwithstanding the 
case of Br earley v. Delawar e ct Raritan C(JfYl,al Co., 
Spene. R. 236, be questioned whether, upon a fair 
construction of this deed, it does release the com-
pany from the charter obligation to con ·truct 
1·oadwtays. This point i not directly before th e 
court.'' The dicf11m1 of Chancellor '\Villiam on in 
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the Green case, sitpra, does not appear to haYe 
been criticized or overruled exicepting in so far 
as it may be said to have been overruled in the 
case of Perry v. PennsyLvalJll,ia R . R. Co., 55 :N. J. 
Law 178. In Pipe Line Co. v. D. L. cf; TV. R.R. 
Co., 62 N. J. Law 254, the Court of rnrrors and 
Appeals, in referring to such part of the opinion 
of Chancellor \\Tilli,amson in Green v. Morris cf; 
Essex R. R. Co., supra, which related to the deed 
purporting to release the company from its obli-
gation to provide wagon-ways over its railroad 
for the benefit of intersecting landowners, says 
( p. 273) : "If i.he remarks of the Chancellor are 
to be taken as a judicial determination that a con-
veyance by deed will not effect charter obligatri.ons 
which would ubsist where pTemises were taken 
by condemnation, such a construction was con-
trary to the decision of the Supreme Court in 
Brearley v. Delaware cf; Raritan Canal Co., Spene. 
236, and was overruled in Perry v. Pennsylvmzia 
Railroad Co., 26 Vroom 178." 

In Per1'y r. Pe1rn,·yl1'aty/ia Railroad Co., supra, 
the Supreme Court ay : "In Breal ey v. Dela-
ware cf; Rarita11 Canal Co., penc. 236, it was de-
cided by this Cotui that the section in question'' 
(referring to ect ion 16 of the charter of the 
Crtnal Company, which provides that '' when its 
chnal or feeder hclll intersect the farm or larnl 
o-: any individual it ~hall be the duty of the com-
pany to provic1 anc1 keep in repair a uitahle 
bridge or hriclge , OYCl' the canal or fcec1er, :::;o 
that the o-w'ner or owner. anc1 other ma>· pa~s 
the ame") "did not appl>· where the compan~· 

· had acquired the land for the construction of its 
canal by a deed from the owner. 'The principle 

40 on which thi decision was fourn1ecl i. that the 
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company, by it charter, wa empowered to take 
lc,nd by condemnation only in ca e where such 
lands could not b obtained by aoTeement with 
the owner, and that the ixteenth section of its 
charter applied only when the land · .acquired 
were obt1ained by condemnation; and that where 
the company acquired title by agreement with 
the owner, the liability of the company in rela-
tion thereto depends, a wa said by l\1r. ,Justice 
\Vhitehead, not upon the provi ions of the char-
ter but upon the contract between the partie . '' 
Y.lr. Justice Depue, jn distingui hin()' the deci ions 
of the Green Case and the Brearley Case, s1,1,pra, 
ctt p. 186, says: '' The difference bet ween the lan-
gua0·e of the deed involved in the ca e of 2 Bea . '' 
( Green a e on appeal) . '' and the language of 
the u ual conveyance of lancl make that de-
ci "ion" ( Green Ca, e) "in ,. every a pect irrelevant 
to con-ve)rance . uch a that which wa the foun-
dation of the d ci ion in the Brearley case." 

I am of the opinion that the cl ed obtained by 
Iorri & 11.J ex R.R. o. from E. tile, ancl the 

kgal effect thereof, i di tingui hable from the 
Brearley ancl Green deeds aforesaid. 

In Bailey 1,. )._ rh11itziu, , 46 1 . J. BJq. 198, which 
app ar to be an accepted authorii)', it i said 
that a preliminary mandatory injunction will be 
0rder d only in cas of extreme nece . it)·; and 
in Rogers LocmnotirP TVork. 1'. Erie R. R. Co., 
20 ... T • .J. l1Jq. 379, a11cl Jr akeman 'l'. . Y., L. E. 
cf- Tr. R. R. Co., 35 . ,T. T1Jq. 496, it i . aicl pre-
liminary mmHlator) ' injunction will be orclerecl 
onl:v in case , of obstruction to ea , ements, or 
r;g·hL of like nature. The ca c , ub judirP i. 
within the rla~ . of r::-i. . afore aic1. 
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I will advise an order that the bill in this cause 
be retained, with liberty to the complainant to 
promptly institute a suit at law against the de-
fendants for a determination of the right of ease-
ment claimed by it, and that a preliminary man-
datory injunction issue requiring the defendants 
to immediately restore or provide ,and keep in 
repair pending such suit a suitable wagon-way 
or crossing over <lefenda.nts' railroad, substan-
tially as same existed on and prior to February 
1st, 1927, reserving all further directions until 
after the determination of such suit. But in ease 
the complainant shall not promptly institute ,such 
suit at law, and diligently prosecute sia,me to 
finality, the defendants may ,apply to this court 
for a dissolution of the injunction aforesaid and 
dismis ,sal of the bill of complaint. 
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Order That Bill be Retained and Preliminary 
Mandatory Injunction Issue. 

Filed May 31, 1927. 

IN CHANCERY OF NEW JERiSEY. 

63-570 

Between 
THE RocKAWAY RoLLING MILL, a 

corporation, 
Complainant, 

atnd 
DELA w ARE, LACKA w ANN A & w EST-

ERN RAILROAD CoMPANY, a Cor-
poration, and MoRRIS & EssEx 
RAILROAD CoMPANY, a Corpora-
tion, 

Defendants. 

On Bill, &c. 

This matter being opened to the Court by KING 

10 

20 

& VOGT, Solicitors of complainant, The Rockaway 
Rolling Mill, a corporation, and EDWARD P. 
STOUT, of Counsel with said complainant, in the 
presence of FREDERIC B. ScoTT, Solicitor of the 
clefenda ·nts, Delaware, Lackawanna & ~Testern 30 
Railroad Company, a corpor •ation; and the court 
having considered the bill of complaint and affi-
davits filed herein and answer and affidavits on 
the part of the aid defendants: and havino- heard 
&ud considered the argument of counsel thereon, 
and beino- satisfied that the complainant i, en-
titled to an order that the bill in this cauRe be 
retained, with liberty to the complain:rnt to 
pr •omptly institute a , uit at law again t the de-

40 
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Order That Bill bf RetainNl . and PrelimiJ1ary 
Mandatory Injunction Issue. 

f cndants for a determination of the right of ea e-
ment claimed by it, ,and that a preliminary man -
datory injunction issue requiring the defendan ts 
10 immediately restore or provide and keep in re-
pair pending such suit a suitable wagon-way or 
crossing over defendants' railroad, substm1tiall y 

10 as same exi ted on and prior to February 1st, 
1927, reserving all further directions until aft er 
the determination of such suit. But in case th e 
complainant shall not promptly institute such 
suit at law, and dilige ·ntly prosecute same to 
finality, the defendants may apply to this court 
ior a di solution of the injunction aforesaid and 
dismissal of the bill of complaint. 

And it appearing that a copy of the bill of com-
plaint and affidavit thereto annexed, and the ord er 

20 to show cau e made in this matter, on the 29th 
day of March, 1921, have been duly served in the 
manner therein pre cribed, 

It i on thi 31 t da>' of May, 1927, ORDERED that 
the bill in this cau ... e be retained with liberty to 
the complainant on or before the 15th day of June, 
1927, in titute a uit at law against the defendant s 
for a determination of the right of eaRrment 
elaimed by it. 

30 AND IT rs FURTHER ORDERED, that a preliminary 
mandatory injunction i , ue, requiring the defend-
ants to immediatel~ , re store or proYide and keep 
in repair, pending , urh suit, a uitable wag·on-
way or cro ing over <l fenclant ' railroad , uh-
tantially a , ame exi te<l on an<l prior to Febru-

ary 1 t, 1927. 
Axn IT rs Fl RTHEH 0Rn1m1m, that all further r1i-

rcction he re en ·ecl until after the determination 
40 of uch suit. 



Order That Bill be Retained arnd Preliminary 
Mandatory I njwnction Issue. 

AND IT IS :FURTHER ORDERED, that in case the 
complainant shall not on or before this 15th day 
of June, 1927, promptly institute such suit at law 
and diligently prosecute the same to finality, the 
defendants may apply to this court for a . disso-
lution of the injunction aforesaid and dismissal 
of the bill of complaint. 

AND IT IS :FURTHER ORDERED, that the defendants, 
the Delaware, Lackawanna & Western Railr ,oad 
Company, a corporation, and the Morris & Essex 
Railroad Company, a corporation, pay to the com-
plainant, The Rockaway Rolling Mill, a corpora-
tion, a counsel fee of Five hundred dollars, which 
is hereby allowed to said complainant, within fif-
teen days after the service upon them of true but 
uncertified copies of this order and of said taxed 
co ts,; and that in default of such payment, exe-
cution issue therefore, according to the practice of 
this court, against the goods and chattels, lands, 
tenements, hereditaments and real estate of said 
defendants. 

Re pectfully advised, 
JoHN J. FALLO , 

V. C. 

E. w. WALKER, 

Chancellor. 
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Petition for Instructions and Hearing. 

Filed July 3, 1930. 

IN CHANCERY OF NEW JERS'EY. 

THE ROCKAWAY ROLLING }i1:ILL, 
,a ,corporation, 

Complainant, 

vs. 

DELA w ARE, LAC KA w ANN A & w EST-
ERN RAILROAD CoMPANY, and 
MoRRIS & EssEx RAILROAD CoM-
PANY, 

Defendants. 

On Bill, &c. 

'J'n the Honorable, Edward Robert Walker, 
Chancellor of the State of New Jersey: 

The petition of The Rockaway Rolling :Mill, a 
corporation of the State of New Jersey, doing 
Lusiness in the Borough of Rockaway in the 
County of Morris and State of New ,Jersey, 
respectfully shows that: 

1. Petitioner is the co·mplainant in the above-
€ntitled cause, and on March 29th, 1927, filed its 
bill of complaint and affidavits in this cause to 
compel the defendants herein to restore or provide 
and keep in repair for the benefit of complainant 
a suitable wagon-way or crossing over defend-
ants' railroad in the Borough of Rockaway, Mor-
ris County, New Jersey, where it intersected com-
plainant's lands. In a-nd by said bill it is aHeged 
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that on and prior to February 1st, 1927, there 
exis!ed such a wagon-way or crossing which the 
defendants were under a legal duty to provide 
and maintain, and that on that date defendants 
erected a fence on each side of their railroad at 
said crossing thereby depriving complainant of 
the use thereof. Upon the filing of said bill, this 
eourt made .an order requiring the defendants to 
show cause why a preliminary mandatory injunc-
tion should not issue to compel the defendants to 
restore said crossing . Such proceedings were had 
in this cause and on May 31st, 1927, an interlocu-
tory decree or order was made herein, directing: 

(a) that the bill in this cause be retained with 
liberty to the complainant, on or before 
the 15th day of June, 1927, to institute a 
suit at law against the defendants for a 
determination of the right of easement 
claimed by it ; 

10 

20 

(b) tha it ,a prel!iminary mandatory injunction 
issue, requiring the defendants to imme-
diately re store or provide and keep in 
repair, pending such suit, a suitable 
wagon-way or crossing over defendants' 
railroad, ubstantially as same existed on 30 
and prior to February 1st, 1927; and 

( c) that all further directions be reserved 
until after the determination of uch uit. 

Pursuant to said order a writ of injunction was 
issued and tested on .June 1 t, 1927, and duly 
served upon the defendants who thereafter re-
tored said cros in°·,-all of whi•ch more fully 

::1.ppear by th record and proceedin°· in thi 
t'au e. 

40 
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2. On June 2nd, 1927, defendants filed notice of 
appeal from said interlocutory decree or order to 
the ew Jersey Court of Errors and Appeal s. 
On June 3rd, 1927, defendants filed their petition 
0£ appeal in said court. On June 14th, 1927, de-
fendants, pursuant to notice rluly given to com-
plainant, applied to the Chancellor by verifiea 
petition or an order to vacate said writ of injunc-
tion, which was denied. On ,July 27th, 1927, com-
plainant. filed its an wer to defendants' petition 
of appeal. Said appeal was brought 0-11 for argu-
ruent at the :May Term, 1928, of said court and, b>r 
an opinion filed in that court on October 15th, 
1928, said interlocutory decree or order of the 
Court_ of Chancery was affirrned, and a rule on 
affirmance and remittitur was duly entered in that 
court,-all of which more fully appears by the 
record in these courts in thi cause. 

3. On June 10th, 1927, within the time limit eel 
by aid interlocutory decree or order of the Court 
of Chancery, complainant instituted a suit in the 
Kew J er ey Supreme Court, :Morris County, 
a~:ainst the defendants for a deteTmination of the 
right of ea ement claimed by it as appears by the 
summon and complaint filed in said suit on June 
14th, 1927. Defenclant in that suit filed their 
answer July 20th, 1927. Plaintiff in that uit filed 
itP. reply on Augu t 4th, 1927. The case wa tried 
before Circuit Court .Judge Rulif V. Lawrence, 
and a jury, on April 5th, 1928. As appear. b? the 
po tea filed in that ~nit on April 10th, 192 , the 
jury found as a matter of fact that a . uitable 
wao·on-wav or cro irnr o-ver clefernlant. ' railroa<l 

I:) • , 

for the benefit of plaintiff ancl it prcclecesson; in 
title exi . tcd for 20 :·cars or more prior to 1915, 
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and found a verdict in favor of plaintiff, The 
Rockaway Rolling Mill, against the defendants, 
Delaware, Lackawanna & Western R•ailroad Com-
1,any and Morris and Essex Railroad Company, 
with 6c. damages. On April 10th, 1928, judgment 
was entered in the New .T ersey Supreme Court 
on said postea. On April 5th, 1928, Judge Law-
rence, on application of defendants, ordered that 
c]pfendants have leave to file an amended answer 
which said order was on April 10th, 1928, duly 
entered in the New .Jersey Supreme Court, and, 
on that date, defendants filed their amended an-
swer. On April 9, 1928, on application of de-
fendants, Judge Lawrence made a rule to show 
cause why said verdict in said action should not be 

10 

set aside and for nothing holden and a new trial 20 
g-ranted, which rule ,vas entered April 10th, 1928, 
~n the New Jersey Supreme Court. On April 23rd, 
1928, plaintiff in the suit, with the con ent of de-
fendants, filed an amended reply. On April 26th, 
] 928, a , ti pula tion wa , filed in the ew .T ersey 
Supreme Court extending the defe ·ndants' time 
to file their reason .:, on said rule to show cause. 
On September 13th, 1928, another stipulation was 
filed extending defendants' time to file their rea-

ons on . aid rule to show cause. On April 12th, 
192f-J, Judge Lawrence directed an amended com-
plaint to be filed as of April 5th, 1928, the elate 
of the trial. arnl . aid amended complaint waR fileu 
on April 12th, 1929. On .Tune 18th, 1929, , tipula-
tion wa entererl in said suit sub stituting Echvarcl 

30 

P. tout, J.J. q., a . }1ttorne:v. for plaintiff i11 the 
1,hlre ancl , teacl of King & Vog·t, Esqs. On 1fay 
13 th, 192{), a , tipulation wa, entered between the 
rc~spertiYe partie . to . ai<l . uit, extending clefenrl-
ant , ' time to file and , crYc their rea , on " on aid 40 
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rule to show cause to July 1st, 1929, which stipu-
lation was filed June 26th, 1929. On June 26th, 
1929, defendants filed their reasons on said rule to 
show cause. On July 31, 1929, defendants filed no• 
tice of argument for Tuesday, the 1st day of Octo-

lO ber, 1929, in the New Jersey Supreme Court, which 
11otice had been duly served upon the plaintiff. 
On September 23rd, 1929, defendants filed a notice 
of argument for the 1st Tuesday of October, 1929, 
in the New ,Jcr "ey Supreme Court, which noticA 
had been duly served upon plaintiff. The cause 
came on for argument at the October Term, 1929~ 
01 the New Jersey Supreme Court, and on 11:arch 
7th, 1930, that court filed its opinion directing that 
the rule to show cause be discharged, and such a 

20 rule was duly entered. On April 1st, 1930, final 
judgment was entered in the ew Jersey Supreme 
Court in that suit, a of April 10th, 1928. On 
April 2nd, 1930, verified bill for pTinting Brief for 
Plaintiff in said cau c was filed.. On May 1st, 
1930, an order was entered in the ew Jersey 
Supreme Court, va ~a'ing so much of said rule dis-
charging defenctants' Tule to show cause as 
ordered co t to be taxed ;-all of which more 
fully appear b~· th0 record of the proce dings in 

30 the ew J er , ey Supreme Court in that uit. 
The suit in the ew ,Jersey Supren1e Court, 

:Morris County, a mentioned and described in 
Paragraph 3 hereof, having determined and set-
tled that the complainant is entitled to the right 
of ea ement claimed by it in its bill of complaint 
herein, petitioner thereof pray : 

(1) that thi cau e ma~· be brought to a hearing 
for further direction , in accorda .nce with said 

40 interlocutory decree or order of thi court, and 
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for the relief prayed for by complainant in its bill 
of complaint; 

(2) that counsel for complainant herein be 
allowed a reasonable counsel fee in this cause: 

(a) for his services in this court in the main 
proceedings, and 1n the proceedings 
brought by the defendants before the 
Chancellor to vacate the writ of injunc-
tion; 

(b) for his services in the New Jersey Court 
of Errors and ppeals in the proceed-
ings brought by the defendants in that 
court, on appeal from the interlocutory 
decree or order of the Court of Chancery; 

( c) for his services 1n the New Jersey 
Supreme Court (Morris County) in the 
suit brought in that court by complain-
ant in accordance with the direction of 
said interlocutory decree or order of this 
court; 

( d) for his services in the ew Jersey 

10 

20 

Supreme Court on defendants' rule to 
show cau e why the verdict in the suit 
at law should not be set aside and a new 30 
trial granted; 

( e) for his services in this court for further 
direction in accordance with said inter-
locutory decree or order. 

EDWARD p. STOUT' 

Solicitor for Petitioner. 

40 
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STATE OF NEW JERSEY,{c<C< . 
County of Hudson, f:," .. 

EnwARD P. STOUT, being duly sworn according 
to law, upon his oath, deposes and says: 

I am the Solicitor for the Petitioner in the fore-
going Petition named and have actual charge of 
the above-entitled suit, and the matters and things 
set forth in said Petition are true to the best of 
n1y knowledge, information and belief. 

EDw ARD P. STOUT. 

Subscribed and sworn to bef 1ore me, 
this 2nd day day of June, 1930, at 
Jersey City, N. J. 

HELEN E. RECTOR, 
Notary Public of New Jersey. 
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Filed July 11, 19'30. 

IN CHANCERY OF E\V JERSEY. 

THE Roe KA w A Y RoLLING MILL, 
a corporation, 

Complainant, 

vs. 

DELA WARE, LACKA w ANN A & w EST-
ERN RAILROAD CoMPANY, and 
MORRIS & ESSEX RAILROAD COM-
PANY, 

On Bill, &c., 
On Petition, 
&c. 

10 

Defendants. 20 

A petition having been filed herein by the com-
plainant, The Rockaway Rolling Mill, a corpora-
tion, alleging that the right of easement claimed 
by it in its bill of complaint in this cause has been 
determined in a suit at law against the defend-
ants herein, as directed by the interlocutory decree 
or order of this Court dated May 31st, 1927 ; and 
praying in said petibon that this cause may now 30 
be brought 011 for a hearing for further direction 
in accordance with aid interlocutory decree or 
order, and that complainant b~ granted the relief 
prayed for in its aid bill of complaint; and pray-
ing that cou11sel for ~ complainant be allowed a 
reasonable coun~el fee for hi , service in thi 
cause; 

It is, thereupon, 011 thi 3rcl clay of ,June, 1930, 
ORDERED, that the Dela-ware, Lackawanna & "\Ve t- 40 
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orn Railroad Company, ancl the :Morris & Essex 
Railroad Company, the defendants herein, show 
C'ause before the Chancellor on the 9th day of 
June, 1930, at the hour of 10 o'clock in the fore-
noon, Daylight Saving Time, or as soon there-
after as counsel car,. be heard, at the Chancery 
Chambers in the City of Jersey City, why a hear-
ing should not be had for further direction in 
ae;cordance with the interlocutory decree or order 
0f this Court cla tecl 1f ay 31st, 1927; and why the 
c:omplainant herein should not be granted the 
relief prayed for in its bill of complaint; and why 
counsel for complainant should not be allowed a 
reasonable counsel fee for his services in this 
cause; and 

It is FURTHER ORDERED that a true but uncerti-
fied copy of this Order be served upon said de-
fendants, Delaware, Lackawanna and "\Vestern 
Railroad Compa:Q.y, and Morris and Essex Rail-
road Company, within two days from the date of 
this Order. 

Respectf .ully advised: 

E. R. ,v ALKER, 

C. 

30 JOHN J. FALLON, 
V. C. 
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Filed July 11, 1930. · 

IN CHANCERY OF NEW JE.RSEY. 

Between 
THE ROCKAWAY ROLLING MILL, 

a corporation, 
Complainant, 

and 

DELA w ARE, LAO KA w ANN A & ,v EST-
ERN RAILROAD GoMPANY, and 
MORRIS & EssEx RAILROAD CoM-
PANY, 

On Bill, &c. 

10 

Defendants. 20 

The Delaware, Lackawanna and Western Rail-
road Company and Morris and Essex Railroad 
Company, the defendants in the above entitled 
proceedings, answering the allegations contained 
i:,1 the complainant's petition filed in the above 
cause upon which an order to show cause was 
made on the third day of June, 1930, retnrna ble 
before the Chancellor on the 9th day of June, 1930, :10 
hi: 10 o'clock in the forenoon of that day at the 
Cha-ncery Chambers in Jersey City, say that: 

1. They admit the allegations contained in the 
first paragraph of said petition. 

2. They admit th e allegations contained in the 
second paragraph of said petition. 

3. They admit the allegations contained in the 
third paragraph of s-aid petitio ·n that "On ,June 40 
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lC, 1927, witnin the time limited by said interlo-
cutory decree or order of the Court of Chancery, 
the complainant instituted suit in the New Jersey 
Supreme Court, Morris County. against the de-
fendants for a determination of the right of ease-
ment claimed by it, as appears by the summons 

1 o aT1 d com plaint filed in said suit on June 14, 1927. 
Defendants in the suit filed their answer J u1y 30, 
1927. Plaintiff in that suit filed its reply on 
August 4, 1927." 

But these defendants deny that the case tried 
before Honorable Circuit Court Judge Rulif V. 
Lawrence and a jury, April 5, 1926, by reason of 
the amendme-nt by the complainant of its com-
p}aint filed in the above entitled action and refer-
red to in the third paragraph of said petition, wa,s 

20 the action at law that the complainant was auth-
orized to bring by the interlocutory decree or 
order of the Court of Chancery, referred to in the 
compl,ai'nant 's petition deny that it was the same 
suit with the same issues as permitted by the 
order of the Court of Chancery, hereinbefore 
referred to. 

With the exception and qualification herein-
above set forth in tllC' preceeding paragraph these 
defendants admit the allega :tions contained jn the 

30 third paragraph of said petition, but with the 
following qualifications of the allegations con-
1,ajned in the last pa .ragraph on page 4, paragraph 
3 of said petition which says that: 

"The suit in the New Jersey Supreme Court, 
Tviorris County, as mentioned and clescribecl jn 
paragraph 3 hereof, ha,~in,g determined ancl set-
tled that the complainant is e·ntitled to the right 
of easement daimeci. by it in its bill of complaint 

4() herein. '' 
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These defendants make no objection that the 
above entitled matter as provided by the rule to 
show cause granted in the above ca.use on June 3, 
1930, be brought to a hearing, but deny that the 
romplainant is entitled to have a summary dis-
position of the matters and thing ,s herein involved, 
and further deny that the counsel for the com-
plainant herein is entitled to any other or further 
counsel fee in said cause, for that the counsel for 
the complainant ha been adequately paid for his 
services in the main proceedings in this case pur-
suant to an order of this court in the premi es 
heretofore made, and for the further reasons that 
the complainant is adequately l;lble to pay its 
c(mnsel for the conduct of so much of the litiga-
tion in ,said matter as he actually participated in, 
and that said counsel for the complainant is not 
elltitled to be allowed by this Court for services 
rendered in the ew .Jer ey Supreme Court Mor-
ris County action, hoth because none were actu-
ally rendered in said cause at the Circuit and said 
cause wa not the cause which the order of this 
honorable Court permitted to the complainant 
to bring against the e defendant , and that for 
like reason the coun el for the complainant is 
not entitled to be allowed a coun el fee by this 
c:ourt for hi , ervice in the ew J er, ey Supreme 
Court on the defendant' rule to how cause why 
t]!c verdict in the said :Morri ircuit is ue of the 
J.. ... ew Jersey Supreme Court sliould be set a icle 
and a new trial granted. 

Acconlingly, it i respectfully submitted that 
0~1 a clue arnl proper hearing of aid cau e pur-
::-.uant to the rule to how cause hereinbefore re-
f1•rred to that no other or further order be enter ed 
h:,: thi Court in the prcmi e. either with re pect 

10 

20 

30 

40 
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to the interlocutory decree or order of this court 
heretofore entered or the matter of counsel fee 
for the complainant's counsel. 

FREDERIC B. ScoTT, 
Solicitor for Defendant. 

10 
STATE OF EW JERSEY, (c,c, . 
County of Essex f~"· . 

FREDERIC B. ScoTT,, being duly sworn accord-
ing to law upon his oath, deposes and ,says: 

I am the solicitor for the defendants in the 
foregoing petition and answer named and have 
had actual charge of the above entitled suit and 
that the matters and things set forth in said pe-

20 . tition are true to the best of my opinion, knowl-
edge, information, and belief. 

FREDERIC B. ScoTT. 

Sworn ,and subscribed to before me 
this 11th day of June, 1930, at 

ewark, e·w Jersey . 

. JAMES s. SLAVIN, 

Notary Public of ew Jersey. 
SO (Seal) 

40 
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Filed July 11, 1930. 

I CHA CERY OF NE"\V JERSEY. 

'rrrE Roe KA w A y ROLLING 1\IILL, 
a corporation, 

Complainant, 

vs. 
DELA w ARE, LACKA w A A & "\YEST-

ER RAILROAD COMPANY, a cor-
poration, and MoRRIS & EssEx 
RAILROAD CoMPA Y, a cor-
poration, 

Defendant . 

On Bill, &c. 
On Petition, 
&c., 

On Order 
to Show 
Cua e, &c. 

Thi cau coming on to be heard, in the pre. -
once of EDWARD P. STo T, Solicitor of The Rocka-
,vay Rolling :Mill, the complainant herein. and 
1TREDERI B. COTT, olicitor for the Delaware, 
Lacka,·vanna and "\Ye tern Railroad Compan)', a 
corporation, and Iorri and E ex Railroad Com-
pany, a corporation, the defendants herein, on the 
return of the order to how cause herein for fur-
ther direction in accordance with the interlocu-
tory decree or order of thi. court dated 1'Iay 3L t, 
1027, ancl wh:v th() complainant hould not he 
granted the relief prayed for in it bill of com-
plaint filed herein, and wh>' coun el for complain-
nn t should not he allowed a coun el fe for hi. 
::-;c•1Tice-in thi. court; and 

10 

20 

30 

It appearing· to the court b>· the interloeuiory· 
c1rcrer or onl r afore. aid that thi court ordere<l, 40 
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among other things, that the bill in this cause be 
retained with liberty to the complainant, on or 
before June 15th, 1927, to institute a suit at law 
against the defendants for a determination of the 
1ight of easement claimed by it, and that a pre-
ljminary mandatory injunction is,sue requiring the 
defendant to immediately restore or provide and 
keep in repair pending such a suit a suitable 
wagon-way or crossing over defendants' railroad 
where it intersects complainant's land , substan-
tially the same as it existed on and prior to Feb-
ruary 1st, 1927, and that all further directions be 
reserved until after the determ:nation of such 
~uit; and 

It further appearing to the court in and by com-
plainant's petition filed herein on June 3rd, 1930, 
pursuant to the practiice of this court, (a) that 
eomplainant instituted uch a suit at law within 
the time limited by said interlocutory decree or 
order; (b) that the defendants restored the 
wagon-way or cro sing in question as required by 
E!aid preliminary injunction; (c) that the proceed-
ings in aid a·ction at law and the judgment re-
coYered therein e ta blished and determined the 
right of ea ement claimed by complainant: and 
( d) that complainant prayed that thi . cause be 
brought to a hearing for further directions in 
a.e:cordance with aid int rlocutor>' decree or 
order, and for the relief prayed for b>· complain-
ant in it bill of complaint, and for a reasonable 
eoun el fee for the , er vices of coun~el for com-
plainant in thi , cau e; and 

It further appearing 10 the court that on the 
filing of said petition this court made a11 on],,r 
to. how cause, returuahle .Jun ~)th, 19:-30, wh>·, urh 
tearing houhl not he bacl, nrnl ,d1>· counsel for 
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complainant should not be allowed a reasonable 
counsel fee as aforesaid; and 

It further appearing to the court on the return 
of said order to show cause, that said petition 
and order to show cause had been duly served on 
said defendants; and the court, in the pre ,sence of 
the solicitors of the respective parties, fixed the 
11th day of June, 1930, as the time for the fur-
ther hearing of this cause; and, at said time a·nd 
the place designated for said hearing, the defend-
ants herein filed an an,swer to said petition, deny-
iug that •complainant has established the right 
o: easement ,claimed by it, and that compla .iua11t 's 
counsel is entitled to a counsel fee; and complain-
ant having offered in evidence, without objection 
of said defendants, a certified copy of the proceed-
ings and judgment in said action at law against 
the defendants establishing and determining the 
11ght of ea ement claimed by it as aforesaid; and 
the court having considered complainant's bill and 
affidavits, annexed thereto, and defendants' an-
swer and answering affidavits, the interlocu-
tory decree or order, the petition, order to 
show cause, and defendants' ansvver thereto 
a · aforesaid, and the proceeding and the 
judgment recovered in aid action at law, and 
having heard the argument of the respectiYe 
counsel thereon; and the court being satisfied that 
tbe judgment afore aid ha and did eistabli h and 
determine the right of ea ement claimed by com-
plainant, and that complainant is therefore en-
ti. iled to the relief prayed for in its bill of com-
plaint, and that counsel for complainant should 
bC' allowed a rea onable coun el fee for hiH ser-
v1ce in thi can. e i 

10 
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It is, thereupon, on this 3rd day of July, 1930, 
by his Honor, EDWIN RoBERT WALKER, Chancellor 
of the State of New Jersey, ORDERED, ADJUDGED and 
DECREED that the judgment aforesaid established 
and determined the right of easement claimed by 
complainant, and that complainant is entitled to 
the relief prayed for in its bill of complaint~ that 
the defendants, Delaware, Lackawanna and West-
ern Railroad Company, a corporation, and Morris 
and Es .sex Railroad Company, a corporation, and 
each of them, be and they a.re hereby required to 
provide and keep in repair a suitable wagon-way 
or crossing over the defendants' railroad where 
it intersects complainant's lands in the Borough 
of Rockaway in the County of Morris and State 
of New Jersey, so that complainant may pas -s over 
the same as and in surh manner as the nature of 
complainant's business and the proper use of its 
eaid lands may reasonably require ; that a per-
manent mandatory injunction issue out of this 
court compelling defendants or either of them to 
immediately restore or provide and keep in repair 
a suita .ble ,vagon- ·way or crossing over said rail-
road for complainant, its successors and assigns; 
that the defendants, their respective officers, di-
rectors, agents, sen Tants and employees, be e11-
joined and restrained by said permanent manda-
tory injunction from remoYing, destroyi ·ng, ob-
structing, or in any way interfering ,vith said 
wagon-way or crossing when so restored or pro-
Yided as aforesaid; antl 

It is FURTHER ORDERED, ADJUDGED and DE CREl ~D 

that said defendai1ts, De ' aware, Lackawan ua arnl 
vVeistern Railroad Company, a corporation, and 
ir orris and Essex Railroad Company, a corpora-
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tion, pay to complainant or it Coun el, EDWARD 

I'. STOUT, complainant's taxed co t on final hear-
ir•g of thi suit, to be taxed, including a counsel 
fee of $3500.00 which i hereby allowed a a rea-
sonable counsel fee for the ervice of coun el 
for complainant in this cau e; and that, in default JO 
of uch payment, within twenty days after the 
"'·ervice upon said defendant of a certified copy 
of both this Derree and the Taxed Bill of the 
Cost aforesaid, execution is ue therefor accord-
ing to the practice of thi court a 0 ·ainst the good 
and chattels, the land , tenement and heredita-
ment and real e tate of aid defendant , Dela-
·ware, Lackawanna and '\V estern Railroad Com-
pany, a corporation, and Morri and E ex Rail-
road Company, a corporation. 20 

Re pectfully advi eel: 

JNo. J. FALLO , 

V. C. 

E. R. ,v ALKER, 
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Summons. 

THE STATE OF EW JERSEY, 

To DELAWARE, LACKAWANNA & WESTERN RAIL-
ROAD CoMPANY, a Corporation, and 

(L. S.) MoRRIS & EssEx RAILROAD CoMPANY, a 
Corporation : 

You ARE SUMMONED to answer the annexed. com-
plaint of The Rockaway Rolling Mill, a Corpora-
tion, in an action at law in the Supreme Court. 

AND TAKE NOTICE, that unless you file your an-
swer to ,said complaint with the Clerk of the Su-
preme Court at Trenton, within twenty days after 

20 service upon you of this writ and the annexed 
complaint, the plaintiff may proceed in the suit 
and judgment may be entered against you. 

30 

40 

"\Vitness, WILLIAM S. GuMMERE, EsQ., Chief 
J-ustice of the Supreme Court, at Trenton, thi 
10th day of June, A. D. One Thousand 1 ine Hun-
dred. and Twenty-seYen. 

l(rNG & VOGT, 
Attorneys. 

EDw ARD J. I(ELLEHER, 
Clerk. 
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NEW JERSEY SUPRIDME COURT, 

MoRRIS CouNTY. 

THE RocKAWAY RoLLING MILL, a 
Corporation, 

Plaintiff, 

vs. 
DELAWARE, LACKAWANNA & "\VEST- Action at Law. 

ERN RAILROAD CoMPANY, a CoT-
poration, and MoRRIS & EssEx 
RAILROAD CoMPANY, a Corpo-
ration, 

Defendants. 

The plaintiff, The Rockaway Rolling Mill, a 
corporation of the State of New Jersey, having 
its principal place of business in the Borough of 
Rockaway, in the County of Morris and State of 
New Jersey, says: 

10 

20 

1. On and prior to SeptembeT 22nd, 1846, plain-
tiff' predeces or in title, Jabez L. E. tile, was the 30 
owner in fee simple by deed of conveyance to him, 
dated March 29, 1820, and recorded in the Office 
of the Clerk of the County of 1orTis in Book K-2 
of Deeds for aid County, pages 32 &c., of the fol-
lowing described premises in the Borough of 
Rockaway, formerly Township of Rockaway, 
County of 1\Iorri and State of .i. ew ,Jersey: 

BEGINNING in the middle of Rockaway 
RiYer at a corner of Barnaba IGng' land 40 
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and from thence running (1) 1along said 
I(in °·' line Sou th seventy-nine degree ,Yest 
eight chains forty-four links to stake and 
stone , thence (2) South fifteen degrees ,Ye t 
nine chain thirty links to a stone heap, 
thence (3) South thirteen and one-half tle-
de0Tee "\Vest Eight chains to a stone heap, 
thence ( 4) South fifty-six and one-half c1e-
gTee TVest six chains ixty-three links to a 
mall white oak, thence (5) South twenty-
even degrees East two chains to the middle 

of Rockaway River, thence (6) up said ri-ver 
about South Twelve degrees "\Vest ele-ven 
chain eighty links or thereabouts, thence (7) 
North eighty-six degrees "\Vest nine chains 
fifty-three link to a stake in oah E tile' 
line, thence (8) South seven degree vVest one 
chain eighty links to two small may cherry 
tree , thence (9) South forty-nine de0Tees 
vYe t four chain ten links to a white oak tree 
a corner of T oah E tile' land and ,a corner 
of Ezra Abbot's land, thence (10) South fifty-
even degree Ea t nine chains thirty links 

to a , mall white ash tree on a small islanc1 
near the EaRt side of Rocka ·way River, a cor-

30 ner of Frederick Beem 's lot, thence (11) 
orth eighty-three degree Ea t twel-ve 

40 

chain five link, to a small white oak, thence 
(12) orth thiri)·-one and one-half degree . 
East eight chains forty-four link to the cor-
ner of John Clark's land, thence (13) .!. orth 
. ixty- e-ven degrees ,Ye t nine chains twenty-
nine link., thence (14) North twenty-nine de-
gree Ea t ten chain. eighty-four links to a 
black oak tree on the Ea . t bank of Rockaway 
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River, thence (15) orth sixty degrees "\Vest 
to the middle of said river, thence down the 
middle of aid river the several cour e there-
of to the place of Beginning. 

Containing thirty-one acres more or les . 

2. The J\riorris & E ex Railroad Company, one 
of the defendants herein, is a railroad corpora-
tion and was incorporated by an Act of the Legis-
lature of the State of New Jersey, entitled "An 
Act to incorporate the Morri 1 & E sex Railroad 
Company,'' passed January 29th, 1835; and the 
Delaware, Lackawanna & "\Ve tern Railroad Com-
pany, the other defendant, is a railroad corpora-
tion organized under the laws of the State of 
Pennsylv ,ania. 

3. By Section 7 of the Act of incorporation of 
the defendant, the Morris & E ex Railroad Com-
pany, it was empowered to acquire land by a -
se ment for railroad purpo es, where it could not 
agree with the owner a to the price thereof. 

4. On or about September 22nd, 1846, defend-
~nt, the J\rforris & E ex Railroad Company, by 
virtue of said Section 7 of its ct of incorpora-
tion, took proceedings to a·cquire by a se ment 
the right, liberty and privilege of entering upon 
a certain trip or tract of land of said Jabez L. 
E tile, in the Borough of Rockaway afore . aid, 
de . crihed a follow : 

BEGIN~ ING at elee Tompkin' Ea t line 
and pur . uing a line· of take 1 or.th thirt~ ~-
five degree . forty-five minutes Ea t eleYen 
chain to Jo eph Jack on' \Ve t line embrac-
ing one ancl one-half rod on each icle of aid 

JO 

20 

30 

40 
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line of stakes, and containing three-fourth s 
of an acre and twelve perches of land. 

and to take possession of, hold, have, use and oc-
cupy the same for railroad purposes, as in said 
Act provided, and in and by said proceedings com-

l O missioners were appointed to assess the price or 
Y&lue of the lands of said Jabez L. E tile so taken, 
and his damages, and by their instrument in writ-
ing dated September 22nd, 1846, recorded in th e 
Office of the Clerk of the County of :Morris in 
Book L-4 of Deeds for aid County, on Pages 530 
&c., said commi ioners assessed the price or 
Yalue of said strip or tract of land of said Jabez 
L. E tile o taken, as well as his damage occa-

20 sioned by the occupancy of his land by the de-
fendant, the Morris & Es ex Railroad Company, 
all of which more fully appears by said instru-

, ment, a copy of which is hereto annexed and mad e 
a part hereof, marked Schedule ''A''. 

5. Thereafter and on or about February 25th 1 

1847, said ,Jabez L. Estile conveyed to the defend-
i:mt, the 1Iorri & Es ex Railroad Company, by 
deed dated FebruanT 25th, 1847, and recorded in 
the Office of the Clerk of the County of Morris in 

80 Rook I-4 of Deeds for aid County, on Pages 49 
&c., the same right, liberty and privilege of enter-
i11g upon , aid trip or tract of land above de-
scribed, and to posses. , hold, u e, occupy and 
erert thereon embankment , bridge and all other 
·works nece sar~' to la~' rail , a the defendant, 
the Morri . & Ess0x Railroad Company, had ac-
quired in the proceeding-. aforesaid, under its Act 
of incorporation and the act. upplemental thcre-

40 to, which define what right the company hall ac-
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quire by assessment; a copy of which deed is here-
to annexed and made a part hereof, marked 
Schedule "B." 

6. The said strip or tract of land so acquired 
by the defendant, the Morris & Es ex Railroad 
Company, inter ected said land of said Jabez 
L Estile, de cribed in the 1st paragraph hereof, 
and upon aid strip or tract of land it erected a 
railroad which i operated. by defendant, the Dela-
ware, Lackawanna & vVe tern Railroad Company. 

7. B~r an Act of the Legi lature of the tate of 
:N"e-w Jer ey, entitled" An ct to validate and. con-
firm a certain lease and. contract by which the 
11orri & E sex Railroad. Company leases their 
road. to the Delaware, Lackawanna & \Vestern 
Railroad. Company," approved February 9th, 
J 869, the defendant, the Dela .ware, Lackawanna 
& ,\ e tPrn Railroad Company, exerci es all right , 
power ancl privileges of the defend.ant, the 11or-
J'i, & ex Railroad Company, and i obligatccl 
1 c, do ancl perform all acts and thing whieh the 
defendant, the Iorri & E ex Railroad. Com-
pany, a8 owner of ,·aid property was and is re-
quired and. bound to d.o. 

8. By ection 9 of aid Act of incorporation of 
the defendant, the Morri & E ex Railroad. Com-
pany, it i provided that where ii. railroad hall 
intersect any farm or land of any individual, it 
hall provide and keep in repair suitable wag;on-

way over or under its railroad o that said i11-
dividual may pa from one part to the other of 
his land o inter ected by airl railroad; arnl the 
ame duty i impo eel on every railroad compan~· 

b:v Section 26 of an ct of the Legi lature of X ew 

10 

20 

30 

40 
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Jersey, entitled "An Act Concerning Railroads" 
(P. L. 1903, P. 659). 

9. By mesne conveyances the following de-
scribed tracts of land in the Boroug·h of Ro-cka-
way afore-said, which are a part of said lands for-

10 rnerly owned by said Jabez L. Estile, described in 
Paragraph 1 hereof, were conveyed to plaintiff, 
The Rockaway Rolling Mill, on or about June 
2nd, 1926, by deed of that date which is recorded 
in the Office of the Clerk of the County of Mor-
ris in Book B-30 of Deeds for said County, on 
Pages 30 &c. 

FIRST TRACT: BEGINNING at a stone monu-
ment in the Westerly line of the right-of-way 

20 of the Morris & Essex Railroad Company 
and running thence (1) along land of :Morris 
& Essex Railroad Coompany South eighty-
eight degrees thirty-nine minutes ten sec-
onds West four ·hundred feet to an iron monu-
ment, thence in the same course fourteen feet 
to East ba.nk Rockaway River thence (2) 
North forty-one degrees fifty-four minute s 
fifteen seconds East five hundred fifteen and 
four hundredths feet and running along the 

30 

40 

Easterly side of said Rockaway River to a 
point in said ~asterly side line, thence (3) 
still along said ,side line North nineteen de-
grees fifty-six minutes twenty seconds East 
one hundred eight and fifty hundredths feel 
to a point in the same, thence ( 4) still along 
said side line North three degree .s fifty-seven 
minutes forty se,conds East one hundred 
thirty and thirty-o ne hundredths feet to a 
point in said side line, thence ( 5) still along 
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said side line orth ten degrees fifty-1seven 
minutes East eighty-three and twenty-two 
hundredth feet to a point in the same said 
point being also in the Southerly side line of 
the right-of-way of the Dover and Rockaway 
Railroad Company now leased by the Central 
Railroad Company of ew J er ey, thence 
(6) orth sixty-three degrees thirty-one 
minute twenty econds Ea t along said side 
line of said railroad one hundred forty-eight 
feet to a point in the ame, thence (7) South 
ixty-three de 0Tee three minute fifty ec-

onds East three hundred seventy-five and 
fifty-three hundredths feet to a tone monu-
ment in the We ·terly side line of the right-
of-wav of the Morri & Es ex Railroad afore-., 

aid, thence (8) outh thirty-eight degree 
thirteen minute west seven hundred forty-
two and twentr-five hundredths feet alono-
aid , ide line to the point or place of Begin-

111ng. 

SECOND TRACT: BEGIN r G at a tone monu-
ment the mo t Southerly corner of this sec-
ond tract and running thence (1) South 
eighty-eight degrees thirty-nine minutes ten 

10 

20 

~30 econd "\Vest two hundred ninety and thirty-
even hundredth feet to a point in the Ea t-

erly ide line of the Morri & Essex Railroacl 
Company, thenre (2) along aid ide line of 
. aid Railroad Company orth thirty-eight 
degrees thirteen minute Ea t even hundred 
and eighty-eight hundredth feet to a point 
in the ame, thence (3) South ixty-three lle-
oTee three minutes fifty econd Ea t one n . 
hunclrecl ninety-nine ancl sixty-five bun- 40 



10 

20 

30 

40 

114 

Complaint. 

dredths feet to a stone monument, thence ( 4) 
South thirty-five degrees nineteen minutes 
twenty seconds West five hundred fifty-five 
and eventy hundredths feet to the point or 
place of Beginning. 

and aid conveyance was made subject to surh 
right , if any, which the Morris & Essex Railroad 
Company and it.s lessee may have in the aboYe cle-
·rribecl tracts of lm1d. 

10. At and prior to the time of aid conve>·anre 
10 plaintiff, there was located on the First Traet 
ur land de cribed in Paragraph 9 hereof, several 
brge factory buildings of great value, con titut-
ing a manufacturing plant which plaintiff was arnl 
is repairing and putting in shape for exteu ive 
manufacturing purpo es and operations; and, 
11ntil February 1st, 1927, access to said manuf ac-
turing plant was by a wagon-road over the Second 
rrract of land described in said Paragraph 9, to 
defendant ' railroall and thence acros said rail-
road by means of a wagon-way or crossing at 
grade, con tructed of planks, of the width of about 
15 feet, directly opposite the entrance gate to 
plaintiff's plant, being 718 feet Easterly from the 
intersection of defendants' right of way with the 
most Westerly part of the fence on plaintiff's 
property and being 329 feet vY esterl>· from the 
i11tersection of defendants' right of way with the 
most Easterly part of the fence on plaintiff's 
property. 

11. The said two tract of land described in ai(l 
Parao-raph 9 hereof have alway at the ame time n . 
bEen in the . ame common ownership ince the ar-
qui ition by the clef endant, the irorri & J1~ • C'X 
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Railroad Company, of the strip or tract of land 
de cribed in said Paragraph 4 hereof; and by the 
devolution to the plaintiff of the title to the two 
tracts of land described in aid Paragraph 9 here-
of, it became seized and po sessed of a right to a 
suitable wa 0·on-way or cro sing over defendants' 
railroad, which defendant or either of them mu t 
y,rovide and keep in repair. 

12. On February 1st, 1927, defendant, the 
Delaware, Lackawanna & \Vestern Railroad Com-
!Jtmy, by it agents ancl servant , removed the 
·wagon-wa;y or cro in°· which the plaintiff there-
tofore had u ·eel a a wagon-way to cro s defend-
ants' railroad from the lands of plaintiff on the 
one ide upon which its factory is located to its 
land on the other ide, and erected and con-
tructed on each side of aid railroad a fence 

acros said wagon-way, thereby depriving plain-
tiff of it only acces to its manufacturing plant. 

13. Defendant , by their act or omi sion to 
t.ct, have failed and neglected to provide and keep 
i11 repair a uitable wagon -way or cro ing over 
. uid railroad o that plaintiff might pas from its 
lands on one ide of defendants' railroad to plain-

10 

20 

tiff' land on the other side thereof, as required 
30 by law. 

14. By rea on of the foregoing, plaintiff i now 
c~epri ved and ha e,·er ince February 1, 1927, 
been deprived of the failure and neglect and 
wrongful act of the defendants, of a uitable 
\\·agon-wa~ · over defendant ' railroad a a mean 
e,f convenient acce ---from and to uch portion of 
i.t land a · are inter ected and eparated b~· aid 

40 
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lands as are inter ected. and separated by said 
railroad. 

Plaintiff demand $2,950. damage . 
KING & VoGT, 

Attorneys of Plain tiff. 

oTE: Herewith is omitted printing of Order 
that bill be retained, same being printed at page 

5-7 ante. 

Answer. 

EvY JER EJY SUPRE11E COURT. 

20 THE Roe KA w AY RoLLI G MILL, 
Plaintiff, 

30 

40 

vs. 
THE DELAWARE, LACKAWANNA AND . 

w E TERN RAILROAD Co MP ANY 

and THE 1oRRIS A~ D EssEx 

RAILROAD OMPA Y, 

Defendant . 

ction at Law 

The Delaware, Lac·kawanna and "\Ye tern Rail-
road Company and The Morri a1Hl ~s ex Rail-
1·oad Company, defendants in the above entitled 
action, an wering the al1e0·ation contained in the 
plaintiff' complaint, . a~·: 

That they object to the plaintiff's complaint in 
a point of law, in that the above entitled uit of 
the plaintiff against them i, not for the matter8 
and thing permitted the plaintiff to be litigatccl 
c1 gain t the defenclaiit bY the orcl r of the Court 
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of Chancery of ew Jersey in the case of The 
Rockaway Rolling Mill, a corporation, complain-
ant, and Delaware, Lackawanna & Western Rail-
road Company, a corporation, and Morris & Es-
sex Railroad Company, a coorporation, defend-
ants, and dated May 31st, 1927, a true copy of 1 O 
,vhich order is hereto attaehed and marked Sched-
u]e A. 

I. They have no knowledge or information suffi-
fic:ient to form a belief so as to answer the allega-
tions contained ih the first paragraph of the plain-
tiff's complaint. 

II. They admit the allegations contained in the 
second paragraph. 

III. They admit the allegations -contained in 20 
the third paragraph. 

IV. They admit the allegations contained i11 the 
fourth paragraph. 

V. They admit the allegations contained in the 
fifth paragraph that '' thereafter and {)Ii or about 
] 1ebruary 25th, 1847, said Jabez L. E·stile conveyed 
to the defendant, The Morris and Essex Railroad 
Company, by deed dated February 25th; 1847, and 
recorded iii the Office of the Clerk of the County 30 
of Morris in Bobk M-4 of Deeds f6r said County, 
page 49, &c.,'' certain lands and properties spe-
e;ifically et forth in said deed, but deny the bal-
trnce and remainder of the allegations of said 
1Juragra ph: 

VI. They adniit that upon the tract of lana con-
Ye~·ed to The :Morris and Bssex Railroad Corn-
pan~T and pecifically referrerr to in the fifth para-
graph of the plaii1tiff' complaint, The :Morti 40 
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and E e~· Railroad Company erected a railroad 
which i operated by the defendant, The Dela-
war e, Lackawanna and "\Vestern Railroad Com-
pany, but they deny the balance and remainder 
of the allegation in aid paragraph. 

10 VII. They admit the allegation contained in 
the eventh paragraph. 

VIII. They admit the allegation , contained 111 

t11e eighth paraoTaph. 

IX. They have ;io kno ·wledge or information 
ufficient to form a belief o a to an wer the al-

legation in the ninth paragraph. 

X. They admit that from June 7th, 1915, to 
20 :B1 ebruary 1 t, 1927, "there was a cro ing at 

grade aero it railroad tracks from the land on 
one icle of it railroad to the land on the other 
ide of it railroad, aid cro ing being con tructecl 

0f plank of the width of about fifteen ( 15) feet, 
and being lorated directly oppo ite the entranre 
to the gate of what the plaintiff now claim i itR 
1J1ant, but they have no knowled 0 ·e or information 
H,fficient to form a belief o a, to au wer the bal-
anc and remairnler of the allegation · contained 

"O in the plaintiff' .__ eomplaint. 
t") 

XI. The: · deny th all gation , containecl in the 
eleventh paragraph. 

_,~II. The: · ac1mit that on Fehruar) · 1:t, 10:27, 
the defendant, rrh Delawal'e, Larkawarnrn ancl 
"\Ye:tern Railroacl Com pan) ·, b:' it agents arn1 
ncn·anL ' , remo, ·ecl the .. cros . ing ,vhirh the 
plaintiff theretofore ha cl usccl a ,' a wagon -way 
to rross clefeudant~' railr acl from the land: on 

40 th one ,'icl upon whieh plaintiff's fartor) · is lo-
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cated, to lands on the other side, and erected and 
con tructed on each ide of said railroad a fence 
across said cro sing, but deny the balance and re-
mainder of the allegation in said paragraph. 

XIII. They deny the allegation contained in 
the thirteenth paragraph. 10 

XIV. They deny the allegation contained in the 
fourteenth paragraph. 

AND FOR A PE IAL ECOND, EPARATE AND DIS-

TINCT DEFENSE, these defendant ay that the aid 
plaintiff ought not to have or maintain it action 
against them, for that the plaintiff at no time, 
pur uant to the 9th Section of the charter of the 
defendant, The forri and E ex Railroad Com-
pany, gave notice to aid defendant , or either of 
them, to provide and keep in good repair uitable 
wagon-wa~ ' over or under their railroad. 

A D FOR A THIRD, SEPARATE A~ D DISTI CT DEFE SE, 

the e defendant ay that the aid plaintiff ou 0·ht 
not to haYe or maintain it action again t them, 
for that the aid defendant, The forris and E ex 
Railroad Company, in acquiring the tract of land 
from ,Jabez L. Ji: tile, by deed elated February 25, 
1847, and referred to in the fifth paragraph of the 
plaintiff' complaint, but not here admitted by the 
def nclant. to be the same but identical land re-
ferrc(l to in the fourth paragraph of the plain-
tiff' . complaint, wa . relieved .and relea eel from 
the charter obligations of the aid The forri . 
ancl 11~: . ex Railroa(l ompany and ection 26 of 
an aet of the Legi lature of the tate of ... ew Jer-
sey, entitled '' An Act Concerning Railroads,'' 
(P. L. 1903, p. 650), referred to in the eighth para-
oTaph of the 11lai11tiff' complaint. 

20 

30 

-10 
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.1. D FOR A FOURTH SEPARATE A .. D DISTL CT DE· 
FENSE, these defendant ay that the said plaintiff 
ou 0·ht not to have or maintain its action again t 
them, for that the plaintiff and it predece or in 
title never had any right in and to aid wagon-way 
or cro sing referred to in the plaintiff' com-
plaint, for the reason that aid wagon-way or 
cro in°· wa permitted by the defendant, The 
Delaware, Lackawanna and "\Ve tern Railroad 
Company, to be installed and maintained by the 
International Hi 0·h Speed Steel ompany under a 
1evocable licen e ao-reement, which licen e agree-
ment or permi ion The Delaware, Lackawanna 
and We tern Railroad ompany duly revoked, 
and aid cro sing was taken up and made inac-
ce ible for u e by the defendant, The Delaware, 
Lackawanna and "\Ve tern Railroad Company, ort 
February 1 t, 1927. 

vVHEREFORE, the e defendant pray that the 
~bove entitled action may be di mi ed a against 
them with theiT taxed co t . 

FREDERIC B. COTT, 
ttorney of Defendant 

30 0TE: Herewith i omitted pri11tiii0 • of Order 
that bill be retained 1 ame b ino- printed at pa 0 ·e 
85-7 ante, 

40' 
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EW JERSEY SUPRE 1ME COURT, 

MoRRIS CouNTY. 

THE RocKA w AY RoLLING MILL, 
Plaintiff, 

vs. 
THE DELAWARE, LACKAWANNA AND Action at Law. 

WESTERN RAILROAD COMPANY 
and THE MoRRIS AND EssEx 
RAILROAD COMPANY, 

Defendants. 

The plaintiff, by way of reply to the answer of 
the defendants, ays that: 

1. The first alle 0·ed objection to the plaintiff's 
complaint herein, is not good in point of law and 
is pleaded contrary to the rule and practice of 
thi Court. 

2. Plaintiff will object that the special second 
eparate and distinct tlefen e di clo es no defense 

for the followin<Y rea on : 

(a) Becau e thi action i brou<Yht pur uant to 
the order of the ourt of Chancery of 1. ew J er-
ey, dated 1ay 3L t. 1927, referred to in defend-

ant ' an ,,: r, which order directed plaintiff to 
hring action in a court of law against defendant 
to e. tabli h it right to a uitable wagon-way 
or cro . in<Y ov r defendant ' railroad. 

10 

20 

30 

(b) Bee au e it wa not nece ary for plaintiff, 
under cction 9 of the Charter of defendant, Ior- 40 
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ri and Es ex Railroad Company, to give notice 
t0 the defendant jn order to have or maintain 
an action a 0 ·ain t them, or either of them, to pro-
vide and keep in repair suitable wagon-ways over 
or under defendant ' railroad. 

10 3. Plaintiff clenie the third epara te and dis-
tinct def en e, and al o object in point of law that 
thi uppo ed clef en, e i no clef en e bee au e aid 
deed therein mentioned only conveyed to the de-
fendant the ame rjght and pri\'ile 0 ·e, and neither 
more nor le than they had acquired b:v a e s-
ment, a alleged in the fourth paragraph of the 
complaint. 

4. Plaintiff denie the fourth eparate and di '~ 
20 tinct def en e, and al o object in point of law that 

the uppo ed def en e i no clef en e: 

(a) Becau e the alle 0·ed licen e a(Yreement is 
without con ideration and void. 

(b) Becau e the (lefendant could not relieve 
tLem elve , or either of them, from their tatutory 
obligation to provide and keep in repair a uitable 
wa 0 ·on-way or cro.-, ing by uch an alleged licen e 
agreement. 

30 (c) Becau e plaintiff had neither actual nor con-

40 

tructive notice of aicl alleged licen e agreement 
at or before the time of acquiring title to the in-
tant land inter , edecl h~· defendant. ' railroad. 

I(L'"G & VOGT, 

ttorney ~ for Plaintiff. 



123 

Postea. 

1 E'\Y JERSEY S PRE 1 1:E COURT, 

MoRRIS Cou TY. 

THE RocKAWAY RoLLING MILL, a 

Corporation, 
Plaintiff, 

vs. 

THE DELA w ARE, LAC KA w A A AND 

"\VESTER RAILROAD CoMPA Y 

and THE MoRRIS A D EssEx 
RAILROAD COMPANY, 

Defendant . 

Action at Law 

10 

20 

Thi ca .' wa tried before Ho . R u LIF V. LA,v-
REN E, ircuit ourt J ud 0 ·e, and a jury on pril 
5th, 1928. 

The Court havinO' con idered the i ue rai ed 
by th fir t count, to be matter of law, re erved 
it opinion th reon, and now being of the opinion 
that deci . ion t·hereon i unn c . ar~·, ina much as 

The jury r nd red a verdict on the econd count 
R follow . : 30 

'\Y find a . a matter of fact that a uitable 
'xagon-wa~ · or cro _,ing ov r defendant ' railroacl 
for th b n fit of plaintiff and ~ it predece ' Or. in 
title, xi stecl for twenty year or more prior to 
1913, arnl firnl a verclirt in fa,·or of the plaintiff, 
The Rockawa~ · Rolling ~Iill a 0·ain t the clrfernl -
r,uL, with 1x ent damage . 

R u LIF V. LAwREXc1< : , 
J ud2;e. 40 
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EW JERSEY SUPREME COURT. 

THE RocKAWAY RoLLING MILL, a 
Corporation, 

1 O Plain tiff, 

20 

30 

40 

vs. 
"\VEsTERN RAILROAD CoMPANY Action at La,\ ? 

THE DELA w ARE, LACKA w ANN A AND 
and THE MORRIS A D EssEx 
RAILROAD CoMPA Y, 

Defendants. 

ICr G & VOGT, Attorney . 

Judgment entered thi first day of April A. D. 
nineteen hu~dred and thirty a of April 10, 1928 
in favor of plaintiff and against the defendants 
fur the som of sjx cent damage without costs. 

Damages $.06. 
o Co ts. 

"'V-lM. S. GuMMERE, 
C. J. 



125 

On Postea and Rule to Show Cause. 

r EW JERSEY SUPREME COURT 

THE RocKAWAY RoLLING MrLL, a 
Corporation, 

Plaintiff, 
vs. 

THE DELAWARE, LACKAWANNA AND Action at Law. 
WESTERN RAILROAD COMPANY 
and THE MoRRIS AND EssEX 
RAILROAD COMPANY, 

Defendants. 

The rule to show case heretofore entered in this 
cause having been discharged by the Court,-It is 
ordered that Judgment final be and hereby is en-
tered in favor of plaintiff and against the defend-
ants for the um of six cents, without costs. 

Entered: April 1, 1930, as of 
April 10, 1928 

Damage $.06. 
To Co t . 

On motion of 
KING & VOGT, Attorneys. 

10 

20 

30 

40 



126 

Order. 

E\V JERSEY SUPRE , 1E COURT, 

1'1oRRIS CouNTY. 

lO THE RocKAWAY Ror...LING MrLL, 
Plaintiff, 

20 

vs . 
THE DELA w ARE, LAC KA w A NA AND Action at Law. 

\VESTER RAILROAD CoMPA Y 
and THE 1oRRIS AND EssEx 
RAILROAD COMPANY, 

Defendant . 

Application havin°· been made to this Court on 
the trial of the abo-ve entitled cau e, on pril 5th, 
1928, by the defendant for leave to file an amended. 
an wer in aid rau e, it i hereby 

ORDERED on thi 5th clay of pril, 192 , that the 
, aid defendant haYP leaYe to file aid amended 
an wer. 

RuLIF V. LAWREN"CE, 
Judo· . 

SO Entered pril 10, 1928, 

40 

On lotion of Frederic B. 
ttorney for Defendant 

cott, 



127 

Amended Answer. 

E"\V JERSEY SUPREiME COURT, 

MonRIS Cou TY. 

THE ROCKAWAY ROLLING MILL, 

Plaintiff, 
vs. 

THE DELA w ARE, LAC KA w ANN A AND 

WESTERN RAILROAD COMPANY 

and THE :11:oRRIS AND EssEx 

RAILROAD COMPANY, . 

Defendants. 

Action at Law. 

10 

The Delaware, Lackawanna and vVe tern Rail- 20 
road Company and The Morris and E ex Rail-
road Company, defendants, in the above entitled 
action, answering the allegation contained in the 
plaintiff's complaint, ay: 

I. They haYe no knowledge or information uf-
ficjent to form a belief o a to an wer the allega-
tion contained in the fir t paragraph of the plain-
tiff' complaint. 

II. They aclmil the alle 0 ·ation contained in the 30 
econd paragraph. 

III. r:I:he;T admit the allegation contained in the 
third paragraph. 

IV. They aclmit the allegation contained in thr 
fourth paragraph. 

V. They admit the alle 0 ·ation contained in the 
fifth paragraph that '' thereafter and on or about 
}'ehnrnry 25th, 1847 ~aid Jabez L. I1J tile cmrve>·ecl 40 
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to the defendant, The Morri and E ex Railroad 
Company, by deed dated February 25th, 1847, and 
recorded in the Office of the Clerk of the County 
of Morri , in Book M-4 of Deed for aid County, 
pa ere 49, etc.,'' certain land and propertie pe-
c:~fically set forth in said deed, but deny the bal-
ance and remainder of the allegation of aid 
paragraph. 

"'\ I. rrhey admit that upon the tract of land con-
Yeye<l to The 1orri and E ex Railroad om-
pany and pecifically r~ferred to in the fifth para-
graph of the plaintiff' complaint, The n1orri 
and E ex Railroad ompany erected a railroad 
which i operated by the defendant, The Delaware, 
Lackawanna and vVe tern Railroad Company, 

20 but they deny the balance and remainder of the 
allecration in aid para 0 ·raph. 

II. They admit the allegation contained in 
the eYenth paragraph. 

"'\ TTL They admit the allegation contained in 
the eig·hth paragraph. 

L . They hav no knowledcre or information 
, nfficient to form a belief o a to an ·wer the al-

30 legation . in the ninth paragraph . 
. They admit that from ,Jun 7th, 1915, to Feb-

ruary 1 t, 1927, '' th re wa a cro ing at grade 
aero it railroad t rark . from the land on one 

40 

ide of it railroad to the land on the other icle 
0+ it railroad, , aid cro .", ing bein()' con truct cl of 
plank of th width of ahout fifte n (15) feet, arnl 
heing located directly oppo .,ite th entrance to 
the gate . of ,,,hat the plaintiff now claim . i. it. 
plant, but th y baYe no knowl clge or information 
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sufficient to form a belief so a to an wer the 
bttlance and remainder of the alle 0·ation con-
tEtined in the plaintiff' complaint. 

XI. They deny th alle 0·a tion contained in the 
eleventh para 0 Taph. 

XII. They admit that on February 1 t, 1927, 
the defendant, The Delaware, Lackawanna and 
"\Ve tern Railroad ompany, by it agent and 

ervant , removed the • • • cro in°· which the 
plaintiff theretofor had u ed a a wao-on-way to 
cro . defendant ' railroad from the land on the 
on ide, upon which plaintiff' factory i located, 
tn land on the other ide, and erected and con-
tructecl on each ide of aid railroad a f nre 

::iero , aid cro ino- but d ny the balance and re-
rnainder of the alleo-a tion in aid paragraph . 

.., III. Th y deny the allegation . contained 1n 
the thirt nth paragraph. 

XI . Th ~; cl ny the allegation contained 111 
the fourteenth paragraph. 

D FOR A PE IAL ECO D, EPARATE A D DI ' TL T 

11EFEN E, the def ndant ay that the aid plain-

10 

20 

tiff ought not to hav or maintain it action 
again t them, for that the plaintiff at no time, ~O 
rJur uant to the 9th ction of the charter of the 
cl fendant, rrh 11orri and E ex Railroad Com-
pany, gaYe notic· t . aid defendant , or either of 
1h m, to proYicl anll keep in good repair uitablc 
wagon -wa~T· over or urnler their railroacl. 

D FOR A THIRD, , EPARATE A~:rD DI TI.:rCT DEFE"N"RE, 

1li . cl f nclant. . a:v that th aid plaintiff oug:ht 
11ot to ha-v or maintain it action again , t them, 
for that th aicl cl f ndant Th 1Iorri and c.· 40 
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Railroad Company, in acquiring the tract of land 
from Jabez L. E tile, by deed dated February 
25th, 1847, and referred to in the fifth paragraph 
of the plaintiff's complaint, but not here admitted 
by the defendant to be the ame and identical 
land referred to in the fourth para 0Taph of the 
plaintiff' complaint, was relieved and released 
from the charter obligations of the aid The Mor -
ri .. and Es ex Railroad Company and Section 26 
of an act of the Legi lature of the Slate of cw 
.J er e)' , entitled '' An Act Concerning Railroads,'' 
( P. L. 1903, p. 659), referred to in the eighth 
paragraph of the plaintiff's complaint. 

ND FOR A FOURTH, SEPARATE AND DISTINCT DE-

FENSE, the e defendaut ay that the said plaintiff 
c,ught not to haYe or maintain it action again t 
them, for that the plaintiff and it predece or iu 
title neYer had any right in and to said wagon-way 
or cro ing ref erred to in the plaintiff' com-
plaint, for the r a on that aid wao-on-way or 
cro in°· wa permitted by the defendant, The 
Delaware, Laekawanna and "\Ve tern Railroa(l 

ompan) ' , to be installed and maintained by the 
I11ternational High peed S ~cel Company under a 
revocable license agre ement, which licen~e agree -
ment or permi .. , ion Th Delaware, Laekawa nna 
aEd "\Ve tern Railroa(l Compan) · clul)· re,·okecl. ancl 

aid cro ing wa taken up arnl made inacce . sihle 
for u e b)' the defendant, The Delawan\ La cka-
wanna and "\Ye. tern Railroad Compan) · on Feh -
TuarY Lt, 1927. 

Axn FOR A l<IFTII AXD Sl ~PARATE A.XI) DI TIXC'T Dl<:-

FE~ .. Ethe defendant: a:, that the plaintiff ou?,·h t 
not to haY or maintain it. action again t them bc-
cau . b-v the orcl r of the Court of Chan cer\ ·, at -. . 
1 ached to the clefenclanL' ' an .'wer her tof ore filcJ 
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in thi Court, and made a part of that an wer, 
the plaintiff wa permitted leav of aid Court to 
brin° · an action at la,v again t the aboYe defend-
ant for th purpo e of the determination of the 
ri 0 ·ht of an ea ement claimed by the plaintiff over 
and aero the land " of the defendant , and that 
the plaintiff in in tituting the above ntitled ac- 10 
tion a 0 ·ain t the defenclant ha brou 0 ·ht the above 

ntitled action again t the defendant contrary 
t n the order of the Court of hancery, a afore-
, nid. 

AND FOR A IXTH A D SEPARATE A D DISTI CT DE-

1· ENSE the ' C defendant ay that the aid plaintiff 
ouO"ht not to have or maintain it action a 0 ·ain t 
th m for that the plaintiff' pred ce or in title, 
abandon d, gave up and relinqui hed any and 20 
al1 claim . to a uitable " •a()'on-way over defend-
ant ' railroad a a m an of conveni nt ace s 
from and to uch portion of th ir land . a wer 
and ar int r cted ancl parated by th railroa<l 
o1 the tlefendant . 

A .TD FOR A • 1<:VENTH AND EPARATE A D DI TINCT 

DEFF , E th . def rnlant ay that the aid plain -
tiff ought not to ha, ·c or maintain it action 
again t them for that th aid defendant have 
c1dv r ely and ho til 1:v h ld and po e ed again t 30 
thr plaintiff' . predccc .. or. in title for a period 
o:' OYer . i rt:' year . th land . and propert) · over 
arnl b:v " ·hich the plaintiff claim it i entitled to 
a ·nitahl ,,·agon-wa) · o,·er cl fenclanL' railroacl. 

,Yu1mEF'OR1< ~, th . e clef rnlant pra) · that the 
nl ,ov ntitled action ma: · b di . mi .. eel as again . t 
them " ·ith th ir taxccl C'Ost.. 

FRlWERI B. ('OTT, 

ttorn y for D fenclants. 40 
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EW ,JER EY SUPRE ·ME COURT, 

10RRI Cou TY. 

THE RocKAWAY RoLLI G MILL, 

Plaintiff, 

vs. 

THE DELAWARE, LACKAWA A A D Action at Law 
"'\VE TER RAILROAD CoMPA Y 

and THE MoRRI AND B~ SEX 

RAILROAD OMPANY, 

Defendant . 

pplication havin()' been made to the ourt 
within ix day after the rendition of the verdict 
in the abov entitled cau e, by the above defend-
ant for a Rule to how Cau e why the verdict in 
the above entitl d cau e hould not be et a ide 
and a new trial ()'ranted, it i on thi 9th day of 

pril, 192 , 
RDERED that th Hbov plaintiff do how cau e 

before the upreme ourt, at th tate Hou . e in 
r:I.'renton, ew ,Jer "' ~T, at the next and en uing 
term of the upreme ourt why the aid verdict 
in the abov enti tlecl rau e hould not be et a idc 
and for nothing holc1en, and a new trial granted· 

30 and 
IT I . F RTHI<:R ORDERED that all th proceeding . 

in th abov 11titlec1 rau , be arn1 hcrcb! ' arc 
tayecl until the cli.,po , ition of . aid Rule to how 
1au . b)· the Court in th premi. e . . 

Rt LIF .... LAWREN R, 

.J uclg . 
Enter cl \pril 10, 19:2 

On motion of Frederic B. rott, 
40 Attornc~ ' for Def udant.. 
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NEW JERSE 1,Y SUPRIDME COURT, 

MoRRIS CouNTY. 

THE ROCKAWAY ROLLING MILL, 
Plaintiff, 

vs. 

THE DELAWARE, LACKAWANNA AND Action at La,v. 
w ESTERN RAILROAD Co MP ANY 
and THE MoRRIS AND EssEX 
RAILROAD COMPANY, 

Defendants. 

10 

The plaintiff, by way ·of a.mended reply to the 20 
amended answer of the defendants, :says that: 

1. T·he same sets forth no first separate and dis-
tinct defense. 

2. Plaintiff will object that the special second 
separate and distinct defense discloses no defense 
for the following reasons: 

(a) Because this action is brought pursuant to 
the orcler of the Court of Chancery of New J er-
sey, dated May 31st, 1927, referred to in defend- 30 
ants' answer, which order directed plaintiff to 
bring action in a court of law against defendants 
to establish its rights to a suitable wagon-way or 
crossing over defendants' railroad. 

(b) Because it was not necessary f·or plaintiff, 
under Section 9 of the charter of defendant, :Mor-
ris and Essex Railroad Company, to give notice 
tc the defendants in order to have or ,maintain 
ar, action against them, or either of them, to pro- 40 
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vide and keep in repair suitable wa 0 ·on-way oYer 
or under defendant. ' railroad. 

3. Plaintiff denie · the third eparate and dis-
tinct def en e, and al o object in point of law that 
thi uppo eel defen e i no defen e becau e aid 

l O deed therein mentioned only coveyed to th de-
fendant the ame right and privile()"e, and neither 
more nor le than they had acquired by a e -
m nt, a alleged in the fourth paragraph of th 
complaint. 

4. Plaintiff cl nie the fourth eparate ancl di -
tinrt def en . e, and al. o obj ct in point of law that 
th uppo ed de fen e i no def en . e: 

(a) Bee au . e the alleg d licen e a O"feemen t i 
20 ·without con icleration and void. 

(b) Becau e the defendant could not relieYe 
th m lve , or either of them, from their tatu-
tory obli 0·ation to provide and keep in repair a 
.__ ui table wagon -way or cro .__ ing by uch an al-
lrg d lie n e agTremen t. 

(c) Becau . e plai1itiff had neither actual nor 
con tructive notice of . aid alleg·ed lie n e !-tgree-
m nt at or befor the time of acquiring titl to 

30 the in . tant land inter:erted by def lHlant. ' rail-
road. 

40 

5. Repl~' ing to th e fifth , parate arnl cli. tinrt 
def en e of th an ... " ' Pl', plaintiff sa;v, : 

aid action i. to det rmine th right of an en~e-
m nt a claime<l b~' the plaintiff ov r and aero:~ 
th land of th cl fenc1anL, ancl saicl clrf 'nse is 
not good in point of law and i. plead d contrar 
to the rul ,' and pr act iee of t hi . court. 
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6. Plaintiff denies the .sixth separate and dis-
tinct defense. 

7. Plaintiff denies the seventh separate and dis-
tinct defense. 

KING & VOGT, 
Attorneys of Plaintiff. 

Stipulation. 

NE"\V JERSEY SUPREi 1:E COURT. 

THE RocKAWAY RoLLI G MILL, 
Plaintiff, 

vs. 
THE DELAWARE, LACKAWANNA A D 

"\VESTERN RAILROAD CoMPA Y 

and THE MoRRIS AND EssEX 
RAILROAD CoMPA Y, 

Defendant . 

Action at Law. 
On Rule to 
Show Cau e. 

IT r. HEREBY TIPl'LATED AND AGREED by and be-
iween the attorney of the re pective partie , that 
in view of the fact that the court stenographer 
rannot furni h the defendant with a transcript 
of the te . timony for the purpo e of preparing aid 
rau . e for the 1Ia:v 1928 Term of Court, that the 
argument on , aid rule to how cau e and the prep-
aration of aid rule to how cau e for argument, 
hP arnl the , am are adjourned and po tponecl to 
the October 1928 TPrm of aid Court, the amc a. 
if , aid rule to show ra use "Ta. originally mac le re-
turnable at , ai '1 October 1928 Term. 

10 

20 

30 

40 
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AND IT IS FURTHER STIPULATED AND AGREED by 
and between the attorneys of the respective par-
tie , that the defendants' time to file their grounds 
and rea on on said rule to show cause, be and the 
same hereby is extended until ten days after the 
said court tenogra pher furnishes tl).e said de-
fendant with the tran aript of the testimony 
taken on said cau e. 

Dated, April 20, 1928. 
I{ING & VOGT' 

ttorney of Plaintiff. 

FREDERIC B. ScoTT, 
Attorney of Defendant . 

Stipulation. 

E\V JER EY S PRE · 1E COURT. 

ROCKAWAY ROLLI o 1frLL, 
Plaintiff, 

vs. 
30 THE DELA WARE, LACKA w ANNA AND 

\VE TER RAILROAD COMPANY 
and THE 1oRRIS AND F~ssEx 
RAILROAD COMPANY, 

Action at Law. 

On Rule 
to Show 
Cau e. 

Defendant . 

IT 1 HEREBY , TIFC"LATED AXD AGREED by and be-
tween the attorney of the r . pectiYe partie . , that 
the argument on the Rule to Show 1Cau e, and the 

40 r-reparation of . aid Rule to how Cau e for argu-
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rnent, and the serving of a State of Case in said 
matter, now adjourned and postponed by stipu-
lation to the October 1928 Term of the above 
Court, the same as if said Rule to Show Cause was 
originally made returnable at said October Term, 
be further adjourned and po tponed to the J anu- lO 
2ry 1929 Term of said Court, the ame as if said 
Rule to Show Cau e was originally made return-
able at said January 1929 Term; and it i further 

STIPULATED A D AGREED by and between the at-
torneys of the respective parties that the defend-
ants' time to file their Reasons on , aid Rule to 
Show Cau e be and the same hereby is extended 
until ten days after the Trial Court disposes of 
the matter of the amended complaint proposed on 
the trial of aid cause, by permitting and ordering 20 
i:iaid amended complaint to be filed, etc. 

Dated: September 8, 1928. 
KtNG & VoGT, 

Attorneys of Plaintiff. 

FREDER!c B. ScoTT, 
Attorney of Defendants. 

30 

40 
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NEW JERSEY SUPREME COURT, 

MoRRIS CouNTY. 

10 THE RocKAWAY ROLLING MILL, a 
Corporation, 

Plaintiff, 

vs. 

DELAWARE, LACKAWA A & WEST- Action at Law. 
ERN RAILROAD CoMPA Y, a Cor-
poration, and MoRRIS & EssEx 
RAILROAD CoMPANY, a Corpo-

20 ration, 

30 

40 

Defendants. 

The plaintiff, The Rockaway Rolling Mill, a 
corporation of the tate of ew Jersey, having 
it principal place of bu ine in the Borough of 
Rockaway, in the County of forri and State of 
rew ,J er ey, ay 

Frn. T Cou T. 

1. On and prior to eptember 22nd, 18--16, plain-
tiff' predece or in titl e, .Jabez L . .BJ. tile, ,va . the 
owner in fee imple Ly deed of conveyanee to him, 
<1Rted :March 29, 1820, and recorded in the Office 
of the lerk of the County of 1:orris in Book K -2 
of Deed for aitl Count) ' , Pa2;e 32 &r., of the fol-
lowing de cribed premi . eR in the Boroug·h of 
Rockaway, formerly Town. hip of Rockaway, 
Count of Iorri . ancl tatc of :New ,Jer ey. 
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BEGINNING in the middle of Rockaway 
River at a corner of Barnabas ~ing 's land 
and from thenc ,e running ( 1) along said 
King's line South seventy-nine degrees West 
eight chains forty-four links to stake and 
,stones, thence (2) South fifteen degrees West 
nine chains thirty links to a, ·stone heap, thence lO 
(3) South thirteen and one-half degrees West 
Eight chains to a stone heap, thence ( 4) 
South fifty-six and one-half degrees nr est six 
chains sixty-three links to a small white oak, 
thence (5) South twenty-seven degrees East 
two chains to the middle of Rockaway River, 
thence (6) up said river about South Twelve 
degrees West eleven chains eighty links or 
thereabouts, thence (7) North eighty- ·six de- 20 
grees W•est nine chains fifty-three links to a 
stake in Noah Estile's line, t·hence (8) South 
seven degrees West one chain eighty links to 
two small may cherry trees, thence (9) Sou th 
f arty-nine degrees West four chains ten l,inks 
to a w.hite oak tree a corner of Noah Es tile's 
land and a corner of Ezra Abbot's land, 
thence (10) South fifty-seven degrees East 
nine C'hains thirty links to a small white ash 
tree on a small island near the East side of 30 
Rockaway River, a corner of Frederick 
Beem 's lot, thence (11) North e1ighty-three 
degrees East t-v:elve chains five links to a 
small white oak, thence (i2) North thirty-on e 
and one-half degrees East eig·ht chains forty-
four links to the corner of ,John Clark' s lan:i, 
thence (13) North Sixty-sm ~en degrees ,Vest 
nine chains twenty-nine links, thence (14) 
North twenty-nine degrees East ten chains 
eig·hty-four links to a black oak tTee on the 40 
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Ea t bank of Rockaway River, thence (15) 
orth ixty degree ,Vest to the middle of 

aid river, thence down the middle of said 
river the ever al course thereof to the place 
of Beginning. 

Containing thirt) r-one acre. more or le . 

2. The Iorri & E sex Railroad Company, one 
cif the defendant herein, is a railroad corpora-
6on and wa incorporated by an Act of the Legis-
lature of the State of ew Jersey, entitled '' An 
Act to incorporate the 1Iorri & Es ex Railroad 

ompany," pa eel January 29th, 1835; and the 
Dela ware, Lackawanna & "\Ve tern Railroad Com-
pany, the other defendant, i a railroad corpora-
tion organized under the law of the State of 
Penn . ylvania. 

3. By Section 7 of the Act of incorporation of 
the defendant, the :Morris & E sex Railroad Com-
y.,any, it was empowered to acquire lands by as-
"e mcnt for railroad purpose , where it could not 
Ba-rec with the owner a. to the price thereof. 

4. On or about eptember 22nd, 1846, defendant, 
the ~Iorri & E sex Railroad Company, by virtue 
of aid Section 7 of it Act of incorporation, took 

30 proceeding to acquire by a e ment the rio-ht, 
liberty and privileg'e of entering upon a certain 
·trip or tract of land of aicl Jabez L. E , tile, in 

the Borough of Roekaway afore aicl, de cribed as 
fo11mv : 

BEGI:N" .._TJ:N"G at elee Tompkin' F~a t line 
ancl pur uing a line of take ... orth thirty-
five cleoTee forty-fh Te minute Ea t ele,·en 
chain to .Jo eph ,J aekson' ,Ye t line emhrac-

40 ino· one ancl one-half rods on each ide of aid 
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line of stakes, and containing three-fourths 
of an acre and twelve perches of land. 

~nd to take possession of, hold, have, use and oc-
cupy the same for railroad purposes, as in ,said 
Act provided, and in and by said proceedings com- lO 
n1issioners were appointed to asses ,s the price or 
value of the lands of said Jabez L. Estile so taken, 
e:r.d his damages, and by their instrument in writ-
ing dated September 22nd, 1846, re·corded in the 
Office of the Clerk of the County of Morris in 
Book L-4 of Deeds for said ·County, on Pages 530 
&c., said commissioners asse ,ssed the price or 
value of said strip or tract of land of said Jabez 
L. Estile ·so taken, as well as his damag·es occa-
sioned by the occupancy of his lands by the de- 20 
fE:mdant, the Morris & Essex Railroad ·Company, 
all of which more fully appears by said instru -
n1ent, a copy of which is hereto annexed and made 
a part hereof, marked Schedule ''A.'' 

5. Thereafter and on or about February 25th, 
1.847, said ,Jabez L. Estile conveyed to the defend-
ant, the Morris & Essex Railroad Company, by 
deed dated February 25th, 1847, a11d recorded in 
1 he Ofli,ce of the Clerk of the County of Morris in 
Book M-4 ·of Deeds for said County, on Pages 49 
&c., the same right, liberty and privilege of enter-
ing upon said strip or tract of land above de-
scribed, and to possess, hold, use, occupy ancl erect 
thereon embankments, bridge ,s and all other work s 
necessary to lay rails, as the defendant, the :Mor-
ris & Essex Railroad Company, had acquired in 

30 

the proceedings aforesaid, under its Act of in-
corporation and the acts supplemental thereto, 
which define ,vhat rights the company shall ac- 4o 
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quire by as e sment; a copy of which deed is here-
to annexed and made a part hereof, marked Sched-
ole "B ". 

6. The aid trip or tract of land o acquirecl 
by the defendant, the Morris & I1J ex Railroad 

ompany, inter ected aid land of said Jabez L. 
E tile, described in the 1st paragraph hereof, and 
upon aid trip or tract of land it erected a rail-
road which i operated bv defendant, the Dela-
ware, Lackawanna & ,Ye tern Railroad Company. 

7. By an Act of the Legi lature of the tate of 
w ,J rs y, entitled '' An et to validate awl con-

firm a certain lea e and contract by which the 
1.orri & E ex Railroad ompany lea e their 

road to i.he Dela"·are, Lackawanna & \re tern 
Railroad Company," appro\·ecl February 9th, 
1 69, the defendant, the Delaware, Lackawanna 
& "\Ye tern Railroad ompany, exerci e all rights, 
power and privile 0 ·e of the defendant, the Mor-
ri ' I1~ e~· Railroad ompany, and i oblio-ated 
to do and perform all act and thino· which the 
cl fondant, the l\Iorri, & I1~ ex Railroad om-
pauy, a owner of . aid properi? wa ::rnd i. 
r quir cl arnl bournl to do. 

. By ection 9 of said ct of incorporation of 
the cl f nclaut, the 1Iorri' c' ex Railroad Com-
pany, it i.~ proYicled that where its railroad ha11 
inter ct an~· farm or lanc1. of any indi\·idnal, it 
hall provide and keep in repair uitahle wagon-

,vay OYer or under it., railroacl ,'O that aicl indi-
vitlual may pa, '~ from one part to th other of hi: 
land ,'O inter, ' }ct cl b~· saicl railroad; and the 
.-ame duty i: impo:cd on cYen· railroad compan ': 
h.,· cction 26 of an Act of the L cri:la ture of ... ew 
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Jersey, entitled "An Act Concerning Railroads" 
(P. L. 1903, p. 6'59). 

9. By mesne conveyances the following de-
scribed tracts of land in the Borough of Rockaway 
aforesaid, which are a part of said lands formerly 
owned by said J ahez L. Es tile, described in para.- 10 
graph 1 hereof, were conveyed to plaintiff, The 
Rockaway Rolling Mill, on or a.bout June 2nd, 
1926, fby deed of that date which is recorded in the 
office of the Clerk of the County of Morris in Book 
B-30 of Deeds for said county, on pages 30, &c. 

FrRS.T TRACT: BEGINNING at a. stone monu-
ment in the Westerly line of the right-of-way 
of the Morris & Essex Railroad Company and 
running thence ( 1) along land of Morris & 20 
Essex Railroad Company South eighty-eight 
degrees thirty-nine minutes ten seconds West 
four hundred feet to an iron monument, 
thence in the same course fourteen feet to 
Ea.st bank Rockaway River thence (2) North 
forty-one degrees fifty-four minutes fifteen 
seconds East five hundred fifteen and four 
hundredths feet and running along the East-
erly side of said Rockaway River to a point 
in said Easterly side line, thence (3) still :10 
along said side line North nineteen degrees 
nfty_,six minutes twenty seconds Ea ist one 
hundred eight and fifty hundredths feet to a 
point in the same, thence ( 4) still aloni?; sai cl 
side line North three degrees fifty-seven min-
utes forty ·seconds East one hundred thirty 
and thirty-one hundredths feet to a point in 
said side line, thence ( 5) .still along said side 
line North ten degrees fifty-seven minutes 
l,Jast eighty-three and h\l·enty-two hundretHhs 40 
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f eet to a point in the ame aid point bein()' 
al o in the Southerly side line of the right-of-
way of the Dover and Rockaway Railroad 
,Company now leased by the Central Railroad 
Company of Jew Jer ey, thence (6) 1 orth 
, ixty-three degrees thirty-one minute twent r 

econd Ea t along aid side line of aid rail-
road one hundred forty-eight feet to a point 
in the ame, thence (7) South sixty-three de-
gree three minute . fifty econcl Ea t three 
hundred eventy-five and fifty-three hun-
dredth , feet to a tone monument in the "\Ye t-
erly ir1e line of the right-of-way of the :Mor-
ri E ex Railroad afore aid, thence (8) 

outh thirty-eight de 0-ree thirteen minute 
\\ e t even hundred forty-two and twenty-
.five hundredth feet along aid ide line to the 
point or place of Beginning. 

E o n TRAcr: BEGI:N" r a at a tone monu-
ment the mo e outherly · corner of thi ec-
ond tract and running thence (1) outh 
eighty -eight degree thirt~ '-nine minute ten 
, econd "\Vest two hundred ninet~ , and thirt~ ·-
, ev n hundredth , feet to a point in th TGa. t -
erly icle line of the forri & J,~ ex Railroac1 

ompany, th nee (2) along , aid ,·ic1e line of 
aid Railroad Company ;\ orth thirty-eight 

degree . thirt n minute . Ea t , even hmu1red 
and eighty -eight Jnrnr1rec1th. feet to a point in 
the . ame, thenc, (B) outh , ixt~·-thr 0e de -
gree thrl' minute . fl.ft~· . econc1 ~~a. t one 
hundred ninet~ ·-11i1)e arnl . ixt~·-fiye hnn -
r1rec1th.._ feet to a :ton monument, thence (-1-) 

outh thirt) ·-fh · degree . ninr.t 0n minutr~ 
t w nty : corn 1: ,y e:t fin"' hurn1recl fift> ·-fin .~ 
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Complaint. 

and seventy hundredths feet to the point or 
place of Be~nning. 

and said conveyance was made subject to such 
rights, if any, which the Morris & Eissex Railroad 
Company and its lessee may have in the above de-
scribed tracts of land. 10 

10. At and prior to the time of said conveyance 
to plaintiff, there was located on the First Tract 
of land described in Paragraph 9 hereof, several 
large factory building ,s of great value, consititu-
ting a manufacturing plant which plaintiff was 
and is repairing and putting in shape for exten-
sive manufacturing purposes and operations; and, 
until February 1st, 19127, access to said manufac-

20 turing plant was by a wagon-road over the Sec-
ond Tract of land de.scribed in said Para.graph 9, 
to defendants' railroad and thence across said 
railroad by means of a wagon-way or crossing at 
grade, constructed of planks, of the width of about 
15 feet, directly opposite the entrance gates to 
plaintiff's plant, being 718 feet Easterly from the 
intersection of defendants' right of way with the 
most Westerly part of the fence on plaintiff's 
property and being 329 feet Westerly from the 
intersection of defendants' right-of-way with the 00 
most Easterly part of the fence on plaintiff's 
property. 

11. The said two tracts of land described in said 
Paragraph 9 hereof have always at the same time 
been in the same common ownership since the ac-
quisition by the defendant, the Morris & Es sex 
Railroad Company, of the strip or tract of land 
described in said Paragraph 4 hereof; and by th e 
c!evolution to the plaintiff of the title to the hvo 40 
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Complaint. 

tract of land de cribed in aid Para 0-raph 9 here-
of, it became eized and po e sed of a right to a 
~uitable wa 0·on-way or cro sing over defendants' 
railroad, which defendant or either of them must 
p1 ovide a11d keep in repair. 

12. On February J t, 1927, defendant, the Dela-
ware, Lackawanna & '\Ye tern Railroad ompany, 
by it agent and erYants, removed the wagon-
way or cro iug ,Yhich the plaintiff theretofore 
had u d a a wagon-way to cro lefenclant ' 
railroad from the land of plaintiff on the one 
ide upon which it factory i located to it land 

c,u the other ·ide, aud erected and con tructed on 
each idc of aid railroad a fence aero aid 
·wagon-way, thereby depriving plaintiff of it only 
acce to it manufacturin°· plant. 

13. Defendant , by their act or omi sion to act, 
have failed and neglected to provide and keep in 
repair a uitable wa 0 ·on-way or cro ing over aid 
railroad o that plaintiff mig·ht pa from it land 
on one icle of defendant ' railroad to plaintiff' 
fond on the other idc thereof, a , required by 
law. 

14. B~T rca . on of the foregoing, plaintiff i , now 
cleprivctl and ha , e,·cr ince February 1, 1927, 
been depriv cl of th failure and neglect and 
wroncrful act of th defendant , of a uitable 
wagon-way over d fcndant ' railroad a , a mean 
of convenient acce , from and to uch portion of 
it. land a are int r. ect cl and eparated by , aid 
railroad. 
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SECOND CouNT. 

1. Paragraphs 1 to 7 inclusive, 9, 10 and 12 of 
the Fir ,st Count are made part of this count. 

2. The ,said two tracts of land now owned and 
possessed by plaintiff, described in Paragraph 9 
of the First Count have always at the same time 
been in the same common ownership since the ac-
quisition by the defeindant, The Morris & Essex 
Railroad ,Company, of the strip or tract of land 
described in Paragraph 4 of the First Count and 
upon which said strip or tract of land it erected 
a railroad which is operated by defendant, The 
Delaware, Lackawanna & Western Railroad Com-
pany, as stated in Paragraph 6 of the First Count. 

3. At the location or place described and de.sig-
nated in Paragraph 10 of the First Count, as 
suitable wagon-way or crossing over defendants' 
railroad for the benefit of plaintiff and its prede-
cessors in title existed for twenty. years or more 
prior to 1915, and the right to said suitable wagon-
way or crossing has continued from that time to 
date. 

Plain tiff demands $2950. damages on each 
count. 

KING & VoGT, 

Attorneys for Plaintiff. 

NoTE: E:erewith omitted Commissioners' Award 
and Estile deed printed pp. 19-22 and 23-25 ante1 

10 
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Substitution of Attorney. 

NE"\V JERSEY SUPRIDME OOURT, 

MORRIS COUNTY. 

THE RocKA w AY RoLLING MILL, a 
10 Corporation, 

20 

30 

40 

Plaintiff, 
vs. 

THE DELA WARE, LACKAWANNA AND 
vV ESTERN RAILROAD CoMP ANY, 
and THE MoRRIS AND EssEx 
RAILROAD COMPANY, 

Defendants. 

EDWARD P. STOUT, EsQ., is hereby substituted 
as attorney for the plaintiff in the above entitle,l 
matter. 

Dated April 22nd, 1929. 

Entered June 18, 1929, 
On iotion of: EuwARD P. STouT, 

Attorney of Plaintiff. 
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Stipulation. 

EW JERSEY SUPREME COURT, 

MORRIS CIRCUIT. 

RocKAWAY RoLLING MILL, a cor-
poration, 

Plaintiff, 
vs. 

THE DELAWARE, LACKAWANNA A D Action at La ·w. 
WESTERN RAILROAD COMPANY, 
and THE MoRRIS AND EssEx 
RAILROAD COMPANY, 

Defendants. 

IT Is HEREBY STIPULATED by and between the 
attorney of the respective parties that the above 
defendant have until the 1st day of July, 1929, 
to file and erve their reasons on the rule to show 
cause heretofore obtained in said matter. 

Dated, May 13, 1929. 

EDWARD P. STOUT, 
Attorney of Plaintiff. 

10 

20 

FREDERIC B. ScoTT, 30 
Attorney of Defendants. 

40 

• 
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Reasons . 

.1. E"\V JERSEY SUPRE ·ME COURT. 

THE Roe KA w A Y RoLLING MILL, 

Plaintiff, 

vs. 
THE DELAWARE, LACKAWANNA A D 

"\V ESTERN RAILROAD Co MP A Y, 

ET AL, 

Defendants. 

On Rule 
to Sho,, · 
Gau e. 

The Dela,vare , Lackawanna and "\Yestern Rail-
20 road Company and The :Morris and Essex Rail-

road Company, defendants in the above entitled 
cau e, herewith et out and file their rea ons why 
the verdict in the above entitled case should not 
be et a ide and a new trial granted: 

30 

40 

1. Becau e the trial court erred in allowing and 
permitting the plaintiff to file an amended com-
plaint in aid action after the trial of said cause 
and the filing of the po tea and entry of judgment 
in aid matter. 

2. Becau , e the "aicl ,·erdict wa . contrary to the 
evidence a<lc1ucec1 011 the trial of . aid cau se. 

3. Becau e , aic1 Yerclict wa contrary to the 
weight of the evidence aclducecl upon the trial of 
• aid cau , e. 

4. Becau e the tria] court erred in refusing to 
direct a non nit in fayor of the c1efcnclants ancl 
again , t the plaintiff. 

• 
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· RPasons. 

5. Because the trial court erred in refu ing to 
direct a verdict in favor of the defendants and 
against the plaintiff. 

6. Because the trial court erred in failing and 
neglecting to decide the issues under the first 
count of the plaintiff's complaint. 10 

7. Because the trial court, over the objection of 
the defendants, permitted the plaintiff to question 
tbe witnes Stickle F.i.S follows: 

"Q. "\Von 't you generally tell the jury when 
you first knew it to be there~ 

"Q. Just describe to the jury when you 
first knew it f A. The first I knew anything 
about the crossing was in the early 90' , I 
heard the Crampton 's had some timber and 20 
,ve .sent our teams there and carted it o,·er 
that cro sing." 

8. Becau e the trial court erred in permitting 
the plaintiff to put the following question, over 
the objection of the defendants, to the plaintiff's 
wi tnes Ehler 

"If thi cro mg 1 clo ed up, haYe you 
any other access to your Ell? 

9. Becau e the said verdict wa contrary to the 
law. 

FREDERIC B. ScoTT, 
Horney for DefenL1ani 

40 
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Notice of Argument. 

E iV\T JERSEY SUPREME COURT. 

RocKAWAY RoLLING MILL, a cor-
poration, 

10 Plaintiff, 

20 

30 

40 

vs. 
THE DELA WARE, LACKA w ANN A AND 

"\VESTERN RAILROAD COMPANY, 
ET AL., 

Defendants. 

Action at Law. 

To EDWARD P. STOUT, Attorney of Plaintiff: 

Sir: 
You WILL PLEASE TO TAKE NOTICE that on Tues-

day, the 1st day of October, 1929, at ten o'clock 
in 1the forenoon of that day, or as soon thereafter 
as I can be heard therein, I shall move the argu-
ment of the above Rule , to S'how Cause before the 
Supreme Court at the State House in Trenton, 

ew Jersey. 
Your truly, 

FREDERIC B. SCOTT, 
Attorney of Defendants. 
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Rule Discharging Rule to Show Cause. 

NEW JERSEY SUPREME COURT. 

. N 0. 29, OCTOBER TERM, 1929. 

THE RocKAWAY ROLLING MILL, a 
Corporation, 

Plaintiff, 
vs. 

DELAWARE, LACKAWANNA & \VEST-
ERN RAILROAD CoMPANY, and 
MoRRIS AND E-ssEx RAILROAD 
COMPANY, 

Defendants. 

Action at Law 
On 

Def end an ts' 
Rule to Show 
Cause. 

This action was tried before Judge Rulif V. 
Lawrence and a jury, at the Morris Circuit, and 
the jury rendered a verdict on the second count 
0f the complaint herein, as follows: 

'"lv e find as a matter of fact that a suitable 
wagon-way or <'rossing over defendants' rail-
road for the benefit of plaintiff and its pre-
decessor .s in title, existed for twenty years or 
more prior to 1915, and find a verdict in favor 
of the plaintiff, The Rockaway Rolling Mill, 
against the defendants, with Six Cents Dam-
ages.'' 

and judgment viTas entered thereon. A rule to 
sl1ow cause why a new trial should not be granted 
·was duly allowed the defendants. The reasons 
a~signed by the defenda;nts for a new trial having 
Lr.en submitted, and this court having heard the 

40 
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Rule Di cliar9i11g Ru)p to Show Cause. 

argument of counsel for tho re pective pari~os on 
tho only t"To reasons urged for ordering a new 
trial, and having consiclered the same, and being 
of the opinion that said reason are without merit, 
ordered that the rule to show cause be discharged. 

10 It i , thereupon, on this 1 t day of April, 1930, 

20 

30 

40 

ORDERED that aid rule to show can e be ancl the 
same i hereby discharged. 

Rule Actually entered, April 1, 1930. 
On Iotion of: 

l~DW ARD p. STOUT' 

Attorney for Plaintiff. 

On :Motion of: 

EDWARD P. STOUT, 

Attorney for Plaintiff. 
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On Postea. 

NE"\V JERSEY S PREJ\IE COURT. 

THE RocKAWAY RoLLING :MILL, a 
Corporation, 

Plaintiff, 
vs. 

THE DELA w ARE, LAC KA w A NA AND 
"\VESTERN RAILROAD COMPANY, 
and THE TufoRRIS AND EssEx 
RAILROAD COMPANY, 

Defendants. 

Action at Law. 

Damages .06. No Costs. R. To S. C. 

IT IS ORDERED that judgment ibe and hereby is 
entered in favor of plaintiff and against the de-
fendants for the sum of six cents, without costs. 

Entered April 10, 1928. 

On motion of 
I{:ING & VOGT, 

Attorney . 

10 

20 

Edward P. Stout ubstituted as Atty. for Pltff. 
see J\Iin. fay Term, 1929, under date of June 18, 
1929. JO 

R. to S. C. discbgd. & Judgt. final April 1, 1930, 
as of Apr. 10, 1928. See :Min. Jan. 3, 1930, under 
date of April 1, 1930. 

40 
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Order Vacating Costs. 

NEW JERSEY SUPREME COURT. 

No. 29, OCTOBER TERM, 1929. 

10 THE.RocKAWAY RoLLING MILL, a 
Corporation, 

Action at Law 
On Rule 
Dischargin o· 

Defendants' 

20 

Plaintiff, 
vs. 

DELAWARE, LACKAWA NA & "\VEsT- Rule to Show 
ER RAILROAD CoMPANY, and 
MORRIS AND ESSEX RAILROAD 
COMPANY, 

Defendants. 

Cause 
(Consent 
on file) 

It appearing to the court that the Rule, entered 
in the above entitled cause on April 1st, 1930, dis-
charging defendants' rule to show cause herein, 
inadvertently ordered co ts to be taxed; 

IT rs, therefore, on thi 30th day of April, 1930, 
ORDERED that o much of aid Rule ordering costs 
to be taxed be and the ame is here!by vacated. 

Entered May 1, 1930, 
30 On Motion of: 

40 

EDWARD P. TOUT, 
Attorney for Plaintiff. 
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Verified Bill for Printing. 

NE'vV JERSEY SUPREME OOURT 

No. 29, OCTOBER, 1929, TERM. 

THE RocKAWAY RoLLING :MILL, a 
Corporation, 

Plaintiff, 
vs. 

DELAWARE, LACKAWANNA AND 
WESTERN RAILROAD COMPANY 
and MoRRIS AND EssEx RAIL-
ROAD COMPANY, 

Defendants. 

STATE OF EW JERSEY t ...... 
County of Hudson f~0

• • 

Action at Law 

On 
Defendants' 
Rule to Show 
Cause. 

10 

20 

EDWARD P. STOUT, being duly sworn according 
to law, upon his oath depose and says that he is 
Uounsel for Plaintiff in the above-entitled action; 
that annexed hereto is a receipted bill of the PAN-
mcK PRESS, !Ne., for printing Brief for Plaintiff 
in said cause, for $65.20 being the amount stated 
in said bill, which amount was actually paid by 30 
plaintiff to said Pandick Press, Inc. 

EDWARD p. STOUT. 

Subscribed and sworn to at 
,Jersey City, .. J., this 31st 
day of :March, 1930. 
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Verified Bill for Printin,(J. 

P ANDI CI( PRESS, L C. 

2:2 Thame Street 

:NEW YORK 

Printing 
Specialist , 

10 

Telephones 
Rector 3-!-!8-3449-3450 

20 

30 

40 

11 plate , paper or any other 
SoLD materials held at the owner's risk 
To 1Ir. Edward P. Stout Terms Cash 

15 Exchange 
.Jersey City, :N. ,J. 

,Job No. 56-1052 Date October 1, 1929. 

30 Copie Brief The Rockaway Roll-
ing :Mill, v . The Delaware & Lack-
awanna Rwy. Co. 

38 Pao·e 
2 IIr . Alterations 

Cover 

Received Payment 
Thank You 

Dec. 20, 1929 
Pandick Pre :--, Inc. 

22 Thame L 
,Y. C. Rome Trea urer 

53.20 
7.00 
5.00 65.20 

It i hereby certified that all ,vork done at thi 
e tabli hment i in accordance with the Federal 

hild Labor Act of eptember 1, 1916. Price 
ubject to change without notice. 

PAxDicK PRE, , Ixc., 2:2 Thame St., .r ew York 
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Clerk's Certificate. 

I, the under ignecl, Clerk of the upreme Court 
of the State of New Jersey, do certify that the 
foregoing is a true copy of the entire proceedin°· 
in the above tated cause as the ame remain on 
file and of record in ID) ' office. 

In te timony whereof I have et my hand and 
ihe seal of said Court at Trenton, thi Sixteenth 
day of September, A. D. nineteen hundred and 
thirty. 

FRED L. BLOODGOOD. 

Clerk. 
(Seal) 

10 
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30 

40 
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(Endorsement on Copy of Proceedings.) 

63-570 

IN CHA CERY OF NEvV JERSEY. 

THE RocKAWAY RoLLING MILL, a corporation, 
Complainant, 

vs. 
DELA w ARE, LAC KA w A NA & \V ESTERN RAILROAD 

CoMPANY and MoRRIS & EssEx RAILROAD CoM-
PANY, 

Defendants. 

On Bill, &c. 
On Petition, &c. 
On Order to Show Cause, &c. 

CERTIFIED CoPY OF PROCEEDINGS IN NEW JERSEY 
SuPREME CouRT IN THIS CAUSE 

Edward P. Stout, 
Solr. for Petitioner, 

921 Bergen A venue, 
Jersey City, . J. 

Filed June 11, 1930. 



J}eiu 31 ersep ~ourt of Qfrrors anb ~ppeal~ 

THE RocKA w A Y RoLLING 1IrLL, 
Complainant-Respondent, 

vs. 

DELA w ARE, LAC KA w ANN A & w EST-
ERN RAILROAD COMPANY, and 
l\IoRRIS & EssEx RAILROAD CoM-
PANY, 

Defendants-Appellants. 

On Appeal from 
the Court of 

Chancery. 

BRIEF FOR RESPONDENT. 

Appellants contend that the decree of the Court 
below is erroneous in that : 

1. It determined and decreed matters and 
things not alleged or set up by complainant's bill 
of complaint filed in the Court of Chancery. 

2. It was without justification either in law or 
fact. 

3. The counsel fee awarded complainant was 
unjustified both in law and fact. 

Respondent's reply is that tp.ere is no merit to 
these contentions. 

Statement of the Case. 

The facts pertinent to this controversy may be 
found: in the opinion of this Court, Rockaway 
Rolling Mill vs. D. L. db TV. R. R. Co., et al., 143 

tl. (N. J.)33-!, affirming the Court below, on ap-
peal by defendants from the order of the Court 
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retaining the bill of complaint, with liberty to the 
complajnant to institute a suit at law against the 
defendant for a determination of the right of 
ea ement claimed by complainant, and granting a 
preliminary mandatory injunction requiring the 
defendant to immediately restore or provide and 
keep in repair pending such a suit a suitable 
·wagon-way or crossing over defendants' railroad 
sub tantially as same existed on and prior to 
February 1st, 1927; and, in the opinion of the New 
Jersey Supreme Court, Rockaway Rolling Mill vs. 
D. L. & vV. R. R. Co. et al., 149 Atl. (N. J.) 532, 
discharging defendants' rule to show cause why 
a new trial should not be granted to determine 
the right of easement claimed by complainant. 

The facts alleged in the bill, as appears by the 
opinion of this Court, supra, are : 

'' The complainant is the o-wner of a tract 
of land in the to-,vn hip of Rockaway, which is 
bi ected by the defendant railroad compa-
nies' right of way. A large manufacturing 
plant has been erected upon a portion of the 
tract lying west of the right of way, and is 
being operated by the complainant. The only 
mean of access to and egress from the com-
plainant's plant is a private road, or ·wagon-
,vay, leading therefrom over and aero s the 
defendant ' right of way, and then through 
the remajning section of the complainant's 
tract to a public highway. In February, 1927, 
the railroad companies erected a fence on 
each side of their right of way at the point 
where the complainant's private road crossed 
H, completely blocking it. In thjs situation 
the pre ent hill wa filed. By it the com-
plainant seek a mandatory injunction com-
p lling the defendants to remove the obstruc-
tion to the crossing over its right of way 
and re toring it to jt original condition, bas-
ing it claim to this relief upon the averment 
that it ha a permanent easement of ,vay over 
the defendants' railroad at this point.'' 
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The right of easement determined in the action 
at law, as appears by the verdict of the jury 
(Postea, Case, p. 123), is: 

"We find as a matter of fact that a suit-
able wagon-way or cros ing over defendants' 
railroad for the benefit of plaintiff and its 
predecessors jn title, existed for twenty years 
or more prior to 1915, and find a verdict in 
favor of the plaintiff, The Rockaway Rolling 
:Mill against the defendants, with Six Cents 
Damages.'' 

The facts found by the Supreme Court, in its 
op1n10n, supra, are : 

'' The plaintiff corporation is the owner of 
two tracts of land in the County of :Morris 
which are separated from one another by the 
right of way of the defendant railroad com-
pany. Originally the hvo parcels and the 
right of way of the railroad company consti-
tuted a single tract of land; and from the 
time when the defendant constructed its rail-
road up to the time of the institution of the 
present suit, the tracts no,v o-wned by the 
plaintiff were connected by a suitable wagon-
way or cros ing. The que tion involved in 
the present litigation is whether that cross-
ing is a permissive one which the railroad 
company can close at its option or whether 
it is an easement of way the title to which is 
in the plaintiff and of which it cannot be de-
prived by any action of the railroad company. 
The trial of this issue resulted in a verdict in 
favor of the plaintiff." 

Obviou ly, the right of easement claimed by the 
complainant in its bill of complaint was deter-
mined by the jury in the action at law. 
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ARGUMENT. 

POINT I. 

The right of easement claimed by com -
plainant in its bill of co mplaint having been 
established in an action at law, it was proper 
for the Court below to make a final decree in 
accordance with the prayer of the bill. 

It is to be noted that the second count of the 
complaint (Case, p. 147) in the action at law sots 
forth all of the factual allegation. of the bill 
(Ca e, pp. 5-14). The only difference is that the 
econd count of the complaint at la,:v doe not 

plead the statutory obligation set forth in para-
graph 8 of the bill, but instead thereof alleges 
(Ca~e, p . 147), that: 

'' 2. The said two tracts of land now owned 
and po es ed by plaintiff, described in 
Paragraph 9 of the Fir t Count have always 
at the same time been in the same common 
owner hip ince the acqui ition by the defend-
ant, The f orri & E ex Railroad Company, 
of the strip or tract of land de cribed in 
ParaO'raph 4 of the Fir t Count, and upon 
which said strip or tract of land it erected a 
railroad which is operated by defendant, The 
Delaware, Lackawanna & "\Ve tern Railroad 
Company, as tatod in Paragraph 6 of the 
First Count . 

3. At the location or place de cribed and 
designated in Paragraph 10 of the First 
Count a suitable wagon-way or crossing over 
defendants' railroad for the benefit of plain-
tiff and it predece sor in title existed for 
twenty years or more prior to 1915, and the 
right to said uitable wagon-way or cro ing 
ha continued from that time to date.'' 
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:Manifestly all of these allegations of this second 
count of the complaint at law must have been 
proven by the evidence at the trial, in order to 
justify the Supreme Court in discharging defend-
ants' rule to show cause, and same, therefore, can-
not now be questioned. 

· Appellants, however, contend in their Brief 
(p. 13) that the Court of Chancery erred in seek-
ing the benefit of a suit at law to determine the 
right claimed by complainant, and that the Court 
of Chancery should have decided the question as 
to whether complainant wa entitled to a right of 
easement. 

How can appellants make such a contention, 
when this Court has already passed on this que -
tion adversely to appellants 1 

The right of easement ought to be establi hed 
under the second count of the complaint in the 
action at law arose out of a tatutory or charter 
obligation of the defendant, :Morris & Essex Rail-
road Company, to provide and keep in repair a 
suitable wagon-\Yay or crossing over its railroad 
so that the land-o\Yner might pass to and from the 
intersected lands. Thi was the kind of easement 
or crossing set forth in the bill of complaint in the 
Court of Chancery, and the proofs offered by the 
plaintiff, Rockaway Rolling :Mill, at the trial of 
the second count of the complaint in the action 
at law and controverted by the defendant railroad 
companies, were to establish tl].at there had exi ted 
for more than twenty year prior to 1915,-in fact 
since the acqui ition by defendant, 1Iorri & E ex 
Railroad Company, of it railroad right of way,-
a physical wagon-way or crossing which wa main-
tained by the defendant railroad companie to 
permit plaintiff's predece sors in title to pass 
from one side of its lands to the other side thereof, 
intersected by the railroad. 
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In the ca e of Rockaway Rolling Mill vs. D. L. 
& W.R. R. Co., et al., 143 Atl. ( . J.) 334, supra, 
the Chief Justice aid : 

'' A large part of the argument submitted 
to us is devoted to a di cussion of the ques-
tion whether, by the affidavit submitted to 
the Vice Chancellor, a permanent ea ement 
or cro ing over the defendants' railroad was 
shown to exi t in the complainant, or whether 
its right of cro sing wa merely permissive, 
subject to revocation at the will of the de-
fendant . But this matter is not before us 
for determination, the Vice Chancellor hav-
ing very properly refused to decide it, con-
sidering that the relative rights of the parties 
in this respect should be tried out and deter-
mined in a court of law, and that the injunc-
tion hould issue pending the determination 
of the exi tence vel non of the complainant's 
alleged ea ement. That he was justified in 
refusing to pass upon the imderlying ques-
tion in the case is clear. It i entirely set-
tled that when the fundamental right on 
which the complainant pray equitable relief 
is the legal title to an ea ement in lands of 
the defendant, and that ri 0 ·ht i in sub tan-
tial di pute, the e tabli hment of the right at 
law i nece ary to ju tify the interference 
of a court of equity." (Italics ours.) 

It is submitted that ince the complainant, by 
decree of the Court of Chancery affirmed by this 
Court, was required to e tabli h in a court of law 
the right of ea ement claimed by it, and having 
e tabli hed that right of ea ement in a court of 
law, both of the e que tion are res adjudicata. 
The right of ea ement determined in the action at 
law being the ame as claimed in the bill, the 
proof thereof e tabli hes the allegation of the 
bill. 

Therefore, there i no merit in the contention of 
appellant that the final decree of the Court of 
Chancery i not supported by proof of the allega-
tions of the bill. 
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POINT II. 

The decree of the Court below was made in 
conformity with established practice and ac-
cording to law. 

In the instant case, respondent, after obtain-
ing its judgment at law determining its right to 
the easement claimed by it, petitioned the Court 
of Chancery on June 3rd, 1930, for further direc-
tions in accordance with the order of the Court 
of Chancery, affirmed by this Court. In this peti-
tion the respondent set out the record of the 
pleadings, trial, judgment, and the entire proceed-
ings in the action at law, alleging that thereby 
had been determined and settled complainant's 
right of easement claimed by it in its bill of com-
plaint, and praying that the cause be set down for 
further hearing ( Case, pp. 88-94). An order to 
show cause based upon this petition was made by 
the Court of Chancery, returnable June 9th, 1930 
( Case, pp. 95, 96). On the return of the order to 
show cause, the Court fixed June 11th, 1930, as 
the time for final hearing (Case, p. 103, 11. 11, 12). 
At the time so fixed, appellants filed an answer . 
to the petition (Case, pp. 97-100) denying that 
the right of easement determined in the action at 
law was the same as claimed in the bill, and deny-
ing that complainant was entitled to have a sum-
mary disposition of the matter, and that coun el 
had been adequately paid and was not entitled to 
any further compensation, and that the action at 
law was not a part of the cause in Chancery, &c. 
The Court, after filing the answer, proceeded to 
hear the appellants and the respondent. The re-
spondent offered in evidence ( Ca e, p. 103, 11. 18-
23) certified copy of the proceedings in the action 
at law ( Case, pp. 106-160) by which re pondent 's 
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right of way had been established. The Vice-
Chancellor, who heard the cause, then advised the 
final decree in which is recited the proceedings 
which lead to the decree of the court below. 

The practice pursued is that laid down in D. L. 
& l:V. R. R. Co. vs. Breakenridge, 56 N. J. Eq. 595. 

The Court of Chancery having followed the 
established practice in this cause, and having 
heard the cause on c01nplainant 's bill, affidavits, 
defendants' answer and an wering affidavjts, the 
interlocutory decree, the petition for further 
directions, the order to show cause, and ans·wer 
thereto, the proof in open Court of the judgment 
and proceedings at law ( appellants having 
offered no objections to their receipt in evidence), 
it i submitted that the final decree of the Court 
belo,v i ju tified both in law and fact. 

D. L. cf}; "fV. R. R. Co. vs. Breakenridge, 
sitpra. 

The judgment in the action at law having de-
tennined the ri 0 ·ht of easement claimed by com-
plainant in its bill, and the final decree of the 
Court below having so adjudged, the question 
raised by Point II of "Brief for Appellant " (p. 
17) whether the E tile deed or the award was 
controlling on complainant's right of ea ement, 
is obviou ly without merit. 

Furthermore, a complete answer to appellants' 
contention under this point is found in Green vs. 
111 orris & Essex R. R. Co., 12 . J. Eq. 165, and 
Perry vs. Penn. R. R. Co., 55 N. J. L. 178. 
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POINT III. 

The award of counsel fee to complainant is 
justified both in law and fact. 

Appellants contend, in effect, that when the 
Court of Chancery retained complainant's bill 
with leave to complainant to institute a suit at law 
against the defendants for a detern1ination of the 
right of easement claimed by complainant, the 
Court of Chancery lost control of the cause pend-
ing the action at law. 

The order of the Court below on this que tion 
was ( Case, pp. 86, 87) : 

'' That the bill in this cause be retained 
with liberty to the complainant on or before 
the 15th day of June, 1927, to institute a suit 
at law against the defendants for a determi-
nation of the right of easement claimed by 
it. 

"That in ca e the con1plainant hall not on 
or before the 15th day of June, 1927, 
promptly institute such a nit at law and dili-
gently prosecute the same to finality, the de-
fendants 1nay apply to this court for a 
dissolution of the injunction afore aid and 
dismissal of the bill of complaint.'' 

The complainant instituted uch suit at law, 
within the time limited, and diligently pro ecuted 
same as required by the order of the Court of 
Chancery, and by the decree of the Court below 
complainant had established by the jud 0 ·ment in 
the action at law the right of ea ement claimed 
by it in its bill of complaint. 

To say that the proceeding in the action at law 
and the judgment recovered therein are not a part 
of the cause in the Court of Chancery and under 
its control, when it was neces ary to make proof 
of those proceedings and the judgment in order 
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to obtain the final decree establishing the right 
of easement of complainant, is contrary to the 
decisions of our Courts. 

In D., L. & TV. R. R. Co. vs. Breakenridge, 
snpra, Vice-Chancellor Emery, speaking for the 
Court of Chancery, said, at pp. 596, 597: 

'' Complainant now applies on the petition 
for a final decree for injunction under the 
bill. The fir t question which arises on the 
application is one of practice, and relates to 
the proper method of bringing before this 
court for further proceedings the judgment in 
an action at law which has been directed, and 
the formal statu of the cause in chancery 
when the judgment is obtained. Under the 
former English practice, where an action was 
directed upon the hearing, the cau e in chan-
cery was, at final hearing, u ually directed 
to stand over until a day fixed in the order. 
ln 2 Sm. Ch. Pr. (1 t Am. Ed.) *90 et seq., 
thi earlier practice is given in detail. In 
Rodgers v. N owill, 6 Hare 334, 338, the form 
of order was given. If the action had not 
been determined by the day fixed, the time 
mi 0·ht be extended on application. Suiith vs. 
Ea1·l Effingham, 10 Beav. 589, 596. When 
jutl 0·ment had been entered in the action at 
law, then the practice was to apply by peti-
tion to set the cause down for further hear-
ing, and the petition et out the proceeding 
in the action at lfnv. For the purpose of 
bringing the cause again before. the court of 
chancery, after the trial of tho action at law, 
the formal proceeding \Ya , usually the same 
as when an i ue at law v,ras directed and the 
postea was returned into chancery, the cause 
in either form of proceeding being set down 
for further direction in chancery. 2 Smith 
Ch. Pr. 90, 91. 

Follo,·ving the analogy of thi establi hed 
practice in thi proceeding-, the petition (in 
the ab ence of a day fixed for hearing by the 
original order) shonl 1 now be treated a ap-
plying for further directions, and the cause 
should be considered as now before mo for 
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further hearing upon the original evidence 
and upon the petition, answer and affidavits." 

and, at p. 598: 

''Defendants' counsel contend that the 
judgment at law should be brought before 
the court by supplemental bill, in accordance 
with the general rule as to setting up mat-
ters occurring subsequent to the filing of the 
original bill. But this principle is not appli-
cable, as it seems to me, to the present case, 
where the action at law and its result are to 
be considered as simply one step taken in the 
conduct of the cause and for the purpose of 
proceeding to decree in the cau,se. The action 
at law is only the rnethod of trial by which 
the issue as to the legal title originally con-
tested in the bill and answer in the cause is 
fi,nally settled for the pu.rposes of the equi-
table relief to be asked thereon." (Italics 
ours.) 

Manifestly, if the action at law and its results 
are simply one step taken in the conduct of the 
cause in the Court of Chancery, and for the pur-
pose of proceeding to decree in that cause, counsel 
for complainant is entitled to be compensated for 
the services rendered by him in the action at law 
as a part of the proceedings taken in the conduct 
of the cause in the Court of Chancery. 

The case of Hitchcock vs. American Pipe & 
Constr. Co., 90 N. J. Eq. 576, cited in brief for 
appellants, is not in point. "\iYhat was decided in 
that case was that: 

The Court of Chancery of this state has no 
power to allow counsel fees, in a cause insti-
tuted in this state, for professional services 
rendered in a foreign jurisdiction in an inde-
pendent litigation. The allowance must he 
for services rendered in a cause over which 
the Court making the allowance has jurisdic-
tion. 
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It is, therefore, submitted that there is no merit 
to the contention of appellants that the award of 
counsel fee to complainant in the instant case was 
unjustified in law. 

As to the amount of the allowance, appellants 
and the Court below knew that counsel for re-
spondent here wa counsel for complainant in the 
in tant can e in the Court of Chancery and in 
the action at law (which was directed by the Court 
below a a step in that cause). 

Thi litigation was compelled by the action of 
appellant in erecting a fence on each side of 
their railroad right of way at the point where 
the complainant' private road cro sed it, com-
pletely blocking acce s to and egress from 
complainant's manufacturing plant. The bill of 
complaint ,,Tas filed February 16th, 1927, and the 
final decree made July 3rd, 1930. The cause was 
liti 0 ·ated before Vice-Chancellor John J. Fallon 
on complainant' bill and affidavits, and defend-
ant ' an 'Wer and an wering affidavit ; before the 
Chancellor on proceedings by defendants to 
vacate the writ of injunction issued by the Court 
of Chancery; before this Court on appeal by de-
fendants to reverse the order of the Court of 
Chancery retaining the bill and directing the suit 
at law and grantin°· the preliminary mandatory 
injunction; before the e-,,~ Jersey Supreme 
Court, !orris County, in the action brought to 
determine the right of ea ement claimed by com-
plainant; before the N e-w J er ·ey Supreme Court, 
on defendants' rule to show cause; before the 

ourt of Chancery, on petition for further direc-
iion ; and on final hearing of the can e. 

The $500.00 allowed a a conn el fee by the 
Court on the original hearing of the cause was 
only preliminary and not a·warded a compensa-
tion for the services then rendered. 
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It is submitted that Vice-Chancellor Fallon, 
who heard the cause in the court below and was 
familiar with the importance of the litigation and 
character of the services rendered and the re ults 
achieved by counsel for complainant, is best quali-
fied to judge of the value thereof. 

In this cau e the allowance of a counsel fee to 
complainant was di creiionary with the Court be-
low and, unless it is made to appear that the 
Court abused its discretion, the allowance made 
hould have the approval of this Court. 

Respondent, therefore, contends that the decree 
of the Court below should be affirmed. 

(6869) 

Respectfully ubmitted, 

EDWARD P. STOUT, 

Solicitor for and of Conn el with 
Respondent. 

Pandick Press, Inc., 22 Thames St .. New York, U.S. A. 





New Jersey Court of Errors and Appeals 

Between 

THE RocKAWAY ROLLING ~lILL, a 

Corporation, 
Complainant-Re pondent, 

and 

THE DELAWARE, LA CKAWAN A & 
"\YE TERN RAILROAD Co MP A y 

A D THE MoRRI & E EX RAIL-

ROAD OMPA Y, 

Defendant -Appellant . 

0 APP F.AL FRO~f 
OUR'l' OF 

CHAN CJ<:RY . 

BRIEF OF APP ELLANTS. 

Stat emen t. 

Thi i . an appeal from the final decree of the 
Court of Chancery made on th 3rd day of .July, 
1930, ordering the is . uance of a permanent man-
cla 1 ory injunction requiring the d fen clan L -appel-
lants to pro,·iclc and keep in repair a uitabl<' 
,,·ag-on-\\·a:· or crossing- o,·er th' ckfc rnlants' rail -
road where it inter. ecL complainant' . larnL in 
the Borough of Rocka,Yay in the County of for-
ri ancl tate of 1Tew Jer .e )-, ub tantially a the 
same exi . t eel on or prior to February 1, 1927, o 
that the complainant ma: · pa .. o,·er the . ame a ... 
and in . uch manner a . the nature of complain -
ant\ bu . ine . s ancl the proper u . e of it aid lands 
may requir ; that the clef nclant -appellant:, or 
eith r of them, immediately re . tore or k, p iu 
repair aicl wagon-way or cro ing, and that they 
be enjoined ancl re trained from removin°·, cl -
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troying, ob tructing or in any way interfering 
with said wagon-way or crossing when so re-
stored. Said decree further provided for the pay-
ment of the complainant's taxed costs on final 
hearing of the aid suit, including a counsel fee 
of $3500 which was thereby allowed as a reason-
able coun el fee for the service of counsel for 
complainant in the cau e. Appeal in the cause 
wa promptly taken, said cause noticed for argu-
ment at the la t term of thi court, but not being 
reached wa carried over to the present Febru-
ary, 1931, term of thi court. 

The opinion of the Court of Chancery on the is-
'uance of temporary mandator) r injunction is re-
ported in 10 ~. ,J. E. p. 192. 

History of the Case. 

On .April 26, 1915, the International High Speed 
Steel Company applied to the appellant, The 
Dela-ware, Lackawanna and "\Yestern Railroad 
Company for permi ion to make a crossing of 
its track at grade on it Rockaway ew ,Jersey 
Branch for teaming purpo e into a plant which 
it ,va , erecting along aid branch. A a result 
{If . aid application and subsequent negotiations, 
an agreement was entered into with the Interna-
tional Hi1gh Speed Steel Companr 011 11ay 3, 1915, 
a et forth in Schedule A (pp. 44-46). Thi 
agreement licen . eel ancl permittecl the Steel Com-
pany to la:·, construct, maintain and u , e a road 
acros . the Railroacl rompany 's track at grade, 
the . ame to be con. tructccl antl maintained by the 

teel rompan)· at it own expen . e. On .June 7, 
1915, the cro. sing contemplatcll h:· the a~Teement 
wa .' con:tructcd ancl laid b:· the employee of the 
Strrl Compan~·, arnl it wa. maintained b)· aid 
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Company until that Company ceased to do busi-
ne and went into the hands of a receiver . A 
serious railroad accident having occurred at the 
cros ing in September, 1922, the Railroad Com-
pany determined to eliminate the crossing pro-
Yided for b)T said agreement, and revoked the li-
cense and permit given to the Steel Company, and 
on FebruanT 1, 1927, took up said crossing and 
effectuall)T blocked it from subsequent use . 

Sub equent to the in olvency of the Interna-
tional High Speed Steel Company, the complain-
ant, The Rockaway Rolling :Mill, advised the ap-
pellant, The Delaware, Lackawanna and "\Vest-
ern Railroad Company, that it had purchasocl the 
plant of the International High Speed Steel Com-
pany, and requested that the Railroad Company 
protect said crossin°· into the plant of the former 
Steel Company b:· adequate crossing ,varning<,, 
to which request the nailroad Company advi eel 
the complainant that the crossing in que tion was 
a licen eel crossing granted by it under its agree-
ment with the International High Speed Steel 
Compau.,·, and ina. much a the Steel Company 
had gone ont of hu . iness, unle .. the complainant 
woul(l indcmnif:· thr Railroad Compan:T again t 
an:· nceiclcnt~ happening at said cro ing it ,,·as 
t1w intentiol1 of 1hc Railroad rompan:· to elimi-
nate the same . The complainant, after securing 
from the Railroad Company a copy of the license 
agreement, abandoned its activities to have said 
crossing protected, and on February 1, 1927, the 
Railroad Company elim~nated said cro sing a 
hereinbefore mentioned. 

On Fehruar:· 16, 1927, the complainant filed it. 
hill of comp1aint in the Court of Chancer:v re-
questing th:=tt Court to decree that the defendants 
proYicle arnl keep ill repair a suitable wagon-way 
and cro. sing o,Ter the defendants' railroad so 
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that complainant may pa over the same, a and 
in such a manner as the nature of complainant's 
business and the proper u e of its lands may rea-
sonably require, and that a mandatory injuction 
issue out of the Court of Chancery compelling the 
defendants to immediately restore or provide and 
keep in repair a suitable wagon-way or crossing 
over said railroad for complainant. 

In it complaint the complainant set forth that 
on September 22, 1846, complainant's predecessor 
in title, one Jabez L . Es tile, ·was the owner in fee 
simple of certain property conveyed to him in 
1820 containing some 31 acres, more or les ; that 
The Morris and Essex Railroad Company, one of 
the appellants, was a railroad corporation incor-
porated bJ'" an ct of the Legislature of the State 
of ew J erse:v in 1835, and that The Delaware, 
Lackawanna and "\Vestern Railroad Company, the 
other defendant and appellant, was a railroad cor-
poration of the State of Penns) 'lvania; tlu~t by 
section 7 of the Act of incorporation of The Mor-
ris and Es ex Railroad Company it was empow-
ered to acquire lands by as essment for railroad 
purpo 'e , where it could not agree with the owner 
as to the price thereof; that on or about Septem-
ber 22, 1846, The :Morri , and Es ex Railroad Com-
pany, by virtue of the 7th ection of it act of 
incorporation took proceedings to acquire b)· as-
sessment the right and privilege of entering· upon 
a certain trip or tract of land of th e said Ji~stile, 
and to take pos . es .'ion of, hold, have, use and oc-
cupy the same for railroad purpose . , ancl that 
Commis . ioners were llul)· appointell to a , e the 
,·alue of the lands , o taken and l1~stile 's damage, 
and that saicl Cammi: . ion er. a. ses eel the \·alue of 
the tract of land so taken, as well as his damag·es 
hy the orrupa11ry of hi· larnls b~· the Railroad 
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Company, in the amount of $25, as shown by the 
award of aid Commi sioners (pp. 19-22); that 
thereafter, on February 25, 1847, said Estile 
conveyed to the defendant, The :Morris arnl Es-
sex Railroad Compan:v, a strip of land, \Yhich the 
complainant claimed \\'as identical with the land 
taken under the eonclcmnation proceedings re-
f erred to, but which the learned Vice Chanc:ellor, 
who heard aid cause, howecl a variance in 
the description of the land acquired through the 
condemnation proceeding a Hl that acquired by 
the deed ( p. 72, line 11, et seq .). 

The difference between the award aud the deed 
is apparent from au examination of the same, suf-
ficient extracts of which are herewith set forth: 

AWARD OF ]846. 
"Beginning at Selee 

Tompkins' east line and 
p u r u i n g a line of 
takes north 35 ° 45' 

east 11 chains to ,Joseph 
Jackson' west line em-
bracing one and one-
half rods on each side 
of sai(l line of stakes 
* * * " 

DgED OF 1847. 
'' Beo·innino· 111 the b b 

northeasterly line of 
land owned by Selee 
Tompkin where the 
s u r v e y of railroad 
crosses the same and 
running thence in a 
northeasterly direction 
as the stakes are set for 
said surve~· to the line 
of lands in pos ession 
of .Joseph .Jackson em-
bracing such width aH 
mav be necessarv for 
t h e construction. an cl 
maintenance of rajlroacl 
not exceecling two roach, 

'in width on each side of 
the line of stakes set for 
th 0 mi clclle of said roacl 
* * * " 

Complainant further set out in its complaint 
r f crenee to the validating act of the Legislature 
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of ew Jersey confirming the lease and con tract 
by w·hich The :Morris and Essex Railroad Com-
pany lea ed their road to The Delaware, Lacka-
wanna and ,Vestern Railroad Company, approved 
by the Legi lature on Feb. 9, 1869, wherein The 
Delaware, Lackavvanna and "\Yestern Railroad 
Company wa 0 -ranted the right to exercise all 
the rights, powers and privileges of The Morris 
and E ex Railroad Company and obligated it-
elf to do and perform all acts and things which 

The 11orri and Essex Railroad Company as 
owner of aid property was obliged, required 
or bound to do. Reference in the bill ,vas made to 
the 9th ection of the act of incorporation of The 
11orris and E ex Railroad Company which pro-
vided that ''{here its railroad should intersect 
any farm or lands of any indi,Tidual, it should pro-
vide and keep in repair suitable wagon-ways over 
or under its railroad so that said individual may 
pas from one part to the other of his lands so 
inter ected by the railroad; and further reference 
wa made to a similar duty impo . eel upon e,Tery 
railroad compan3· b:T . ection 26 of an Act Con-
cerning Railroad (P. L. 1903, p. 659) . 

The complainant then set out that by mesne 
conveyance tract of land ,vhich were formerly 
owned by the said Estile were ronve: Tecl to tho 
romplainant by dee(l on ,June 2, 1926, and that 
said conve: Tanre ,Yas made ubject to such ri 0·ht , 
if any, which the 1Iorri . and 11~ sex Railroad Com-
pan3r and its le . see may haYe in the above de-
srribed lands. It further . et out that at thr time 
and prior to the ronve:·ance to the romplainant 
there "·ere, located on one of . aid tract of land 
several large factor3· building , con. tituting a 
mm1ufacturing plant, whirh the romplainant wa 
repairing ancl putting- in shape for manufactur-
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ing purposes, and that up until February 1, 1927, 
access to said manufacturing plant had been had 
by a wagon-road over another tract of its land 
and across said railroad; and that because the 
two tracts of land had alicays at the same tinie 
been in the same common ownPrship since the ac-
quisition by the defendant, The Mor1'is and Essex 
Railroad Company, of the strip of land sppar-
ating complainant's propprty, that complainarnt 
had become seized and possPssed of the right to a 
snitable wagon-way or cro. sing O'l'er the defend-
ants' railroad, which thPy or either of them were 
bound to pro1·ide a.nd kePp in rPpair; and that on 
account of the action of The Delaware, Lacka-
wanna and \Yestern Railroad Company in remov-
ing said crossing on February 1, 1927, the com-
plainant had been depriYed of its access to it 
manufacturing plant, and relief was sought Ly it 
bill of complaint as hereinaboYe related. 

The case was heard b:' the Honorable .John .J. 
Fallon, Vice Chancellor, on bill and affidaYits of 
the complainant, ancl ans-Yver and ansvvering affi-
davitf:; of the defenclant.. The defendants' an-
s"Ter left the complainant to its proof as to com-
mon ownership, admittell the making of the 
a"'arcl h:' the commi. sionrrs in 18--J.6 and the ac-
qui . ition of certain propert)' from Estile, but de-
nied that the pronert:v acquired by the Estile deed 
wa , identical with the property awarded b;v thr 
commissioners; it further . et forth that the cross-
ing; in que~tion was in, talled by the International 
Hi ,2;h Speed Steel Compan:· as a result of its ap-
plication hereinbefor0 described; and asiclr from 
the crossing proYiclccl hy said Steel Compan)' 
ag;rrement the an , wer denied that therr ever had 
been any cros, ing or roachva:v oYer <l0fenclants' 
tract or riQ;ht of wa~\ connrding the properties 
epa ra tccl b:· . a ill right of ""a:'i·· 
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A a result of the preliminary hearing before 
the Vice Chancellor, he ordered the bill to be re-
tained, gave the complainant the privilege of in-
stituting a suit at law aigainst the defendants for 
the determination of the right of easement 
claimed, and ordered the issuance of a prelimin-
ary mandatory injunction requiring the defend-
ants to immediately restore or provide and keep 
in repair pending uch suit a suitable wagon-way 
or cro sing over their railroad, substantially as 
the ame exi ted on and prior to February 1, 1927. 

Pursuant to the privilege given the plaintiff of 
institutin° · a uit at law again t the defendants 
for the determination of the easement claimed, a 
suit at law was started within the time permitted 
by the preliminary injunction by the complainant 
again , t the defendants by the issuance and service 
of a ummons in the Supreme Court of :Morris 
Circuit on June 10, 1927, by :Messrs. Kiner & Vogt, 
attorney (p. 106). The complaint in which cause 
consi ting of one count (pp. 106-116) being sub-
. tantially the ame as the complainant's original 
bill of complaint in the Court of Chancer~·, but 
in tead of claiming or praying for the equitable 
feature . et out in its Chancery complaint, it 
ounded in damag-es. The defendants' answer to 

the law complaint (pp. 116-120) was substantially 
of the same eharacter aR its answer to the (1ha11-
cen · complaint ·with the exception of setting up 
thre .e additional , eparate defense . . 

On the trial of the law ca e, howeYer, the plain-
tiff sought permis ion and was accorded the right 
to amend. it complaint and filed an amended com-
plaint of hYo count . (pp. 138-14-7), the fir. t count 
of which amended complaint wa identical with 
the fir . t count in the original law complaint. But 
fl,p . N·o11i/ connt, wllilP incorporatin ,r; fhP major 
fNih1rPs of fhP first cou11t, sPf up a different 
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theory of the co1npla.inam,t's right to the roadway 
in question, basing it on the existence by prescrip-
tioJZ for twenty yea ,rs or 1more of the wagon-way 
or crossing involved in the present litigation . On 
the trial of said cau e, which took place on April 
5, 1928, the trial court consiclerecl the issues 
raisecl h)· the first count to he matters of law and 
rese1Tecl its opinion thereon ( p. 123, 11. 2--1. etc.), 
and submitted the cau. e to the jury on the second 
count. The jury thereupon rendered a Yerd1ct on 
the eco11d count as follows: 

"'\Ye find as a matter of fact that a su1tabl0 
wagon-"·a:· or crossing over defendanh' rail-
road for the benefit of plaintiff and its pre-
decessors in title existed for twen tv years or 
more prior to 1915 and fiucl a ,·erclict in fa-
Yor of the plaintiff, The Rockawa)T Rolling 
:Mill, against the defendant with six cent 
clamages'' ( p. J 23, 11. 31, etc.). 

,Judgment ,vas entered in the · .... ew Jersey Su-
preme Court on the postea in fa,Tor of the c.om-
plainant ancl against the defendants for the sum 
of six ceuts damages without cost , on April 1, 
1930, as of April 10, 1928. Sub equentl:T a rule 
to show cau c wa. allowed b~T the Supreme Court 
and the same' wa. discharged after argument hacl 
thereon (p. 125), ancl judgment final duly en-
tered. 

On ,June .3, 1930, the complainant filed a pc-
ti tion in the Court of Chancer:· ( pp . 88-94) pra!T_ 
ing that the cause be brought to a hearing for 
further directions in accordance with the inter-
locutory decree of the Court of ChancenT and for . . 
the relief prayed for by the complainant in its 
bill of complaint, and that counsel for the com-
plainant bC' allowed a reasonable counsel fee in 
said cau ·e. 
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Upon aid petition, an order to how cause was 
allowed by the Court of Chancery why a hearing 
hould not be had for further directions in accord-

ance with the interlocutory decree or order of the 
Court of Chancery dated May 31, 1927, why com-
plainant hould not be granted the relief prayed 
for in its bill of complaint and why coun el for 
complainant hould not be allowed a reasonable 
coun ·el fee for hi ervices in said cause. The 
hearing on aid rule, returnable June 9, 1930, was 
adjourned by the Vice-Chancellor to June 11, 
1930, at which time the defendant -appellants 
filed an an wer to said petition, upon ·which said 
order to how cause was obtained (pp. 97-100), 
in which answer the defendant -appellants denied 
that the cau e tried at law in the Supreme Court 
was the action at law the complainant was au-
thorized to bring by the interlocutory decree or 
order of the Court of Chancer)T referred to in the 
complainant' petition, and further denied that 
it wa the ame suit, with the same i ues, as per-
mitted by the order of the Court of Chancen T re-
ferred to. In the defendant -appellants' ans,ver 
to aid petition for instruction , it further ob-
jectecl to the allowance of an:"T other or further 
coun , el fee to the complainant-re pondent' coun-
sel, for the reason that the complainant's conn, el 
had been aclequatcly paid for hi services in the 
main proceeding in the Court of Chancer:"T; that 
the complainant ,Yas adequately able to pay its 
coun el for the conduct of so much of the li tiga-
ti on in said matt er a , the complainant' counsel 
participated in, because complainant' counsel 
rernlerell no actual serYice. in the trial of . aid is-
sue at la" ' on the trial of the Supreme Court ac-
tion and hecau . e uch service a. the complain-
ant' . co11nsel had rendered in , aid action at law 
were not . uch ervice a . were contemplated by 
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the order of the Court of Chancery permitting the 
complainant to bring an action at law against the 
def end an ts-appellants . 

Inasmuch as the order to show cause merely 
called upon the clefenclants-ap~ellants to show 
cause why a hearing hould not be had for further 
directions in accordance ·with the interlocutory 
decree of the Court of Chancery of :May 31, 1927, 
the defendants-appellants pra>,ed that a due and 
proper hearing of Raid cause be had before the 
Vice-Chancellor. This hearing the defendants ... 
appellants claim was not had for the reason that 
the Vice-Chancellor adjourned aid hearing on 
the return of the order to sho", cause on June 9, 
1930, to his Chambers on June 11, 1930, at which 
time he proceeded to accept the certified cop>- of 
the proceedings in the Supreme Court ( pp . 106-
159), the defendants' answer to the petition upon 
which the order to show cause ,:vas obtainec1 ancl 
then proceeded upon tho , e documents alone to 
make the determination embodied in the final de-
cree "rithout permitting the defendants-appellants 
the right and privilege to place before the Court 
of Chancery ac1equate evjdence that the counsel 
for the complainant had been adequately remu-
neratec1 for hiR sen,ices in said cau , e, it being a 
fact that the Court of Chancer>' theretofore had 
allo"·ecl the counsel for the complainant $500 for 
his services at the time of the i~{ning of the in-
terlocutory order mac1e by it retaining said cause 
in the Court of Chancery, and the issuance of a 
preliminary mandatory injunction (p. 87). 

Qu es tion s Invol ve d. 

The questions presented in this appeal and 
pre secl upon this aro-ument invoh'e the following 
matter : 
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(a) That said final decree is erroneous and il-
legal in that it determined and decreed matters 
and things not alleged or et up by the complain-
ant's bill of complaint filed in the Court of Chan-
cery. 

(Rea on 3, p. 4, 11. 1, etc.) 

(b) That aid final decree was erroneous and 
without ju tification either in law or fact. 

(Rea on 4, p. 4, 11. 5, etc.) 

( c) That aicl final decree was erroneous in the 
making of an allowance to the complainant or its 
coun el of an additional counsel fee in said cause, 
and further that the coun el fee even if allowable 
was exces. ive and greatly di proportionate to the 
labor involved in said matter and bore no fair re-
lation to the services of the complainant' counsel 
actually rendered in said cause. 

(Rea on 5, p. 4, 11. 8, etc.; Rea on 7, p. 4, 
11. 25, etc.). 

ARGUMENT. 

POINT I. 

The Final Decree of the Court of Chancery 
Is Erroneous and Illegal in That It Determines 
Matters and Things Not Alleged or Set Up by 
the Complainant's Bill of Complaint Filed in 
the Cause. 

The crux of the i . . ~ue. pre . entecl by the bill of 
complaint ancl aiurn·er filed in tho Court of Chan-
cen·, irre . pectiYe of the use or non-use of the 
cro ing in que tion, re olvecl it elf in and about 
the con truction all(1 effect of the award of Com-
mi., ion er ( pp. 19-22 ancl the T1:stile Deed, pp. 
23-25), the (lifference between the award and the 
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deed being apparent from an examination of 
th em, sufficient extracts of which are herewith sot 
forth: 

AWARD OF 1846. 

"Beginning at Selee 
Tompkins' ea t line and 
p u r s u i n g a line of 
stakes north 35° 45' 
east 11 chains to Jo eph 
Jackson's ,vest line em-
bracing one and one-
half rods on each side 
of aid line of stakes 
* * * " 

DEED OF 184 7. 

"Be 0 ·innin°· rn the 0 0 
northeasterly line of 
lanu s owned bY ·Selee 
Tompkins where the 
s u r v e y of railroad 
crosse the same and 
running thence in a 
northeasterly direction 
a the stakes are set for 
said survey to the line 
of lands in pos ession 
of Joseph ,Jack on em-
bracing such wiclth as 
mar be necessary for 
the construction an d 
maintenance of railroad 
not exceeding two roads 
in width on each side of 
the line of stakes set for 
1 he middle of said road 
* * * " 

If the award was controlling, the plaintiff was 
entitled to a final decree. 

If the Estile Deed ,-vas controlling, the defend-
ant. should haYe preYailed, and this irre pective 
of the uRe or non-use of the crossing in question 
prior to the filing of complainant-respondent's 
bill of complaint. 

This primarily present~d a question not 11eces-
:i tatino· a J·urv's determination and a suit nt law. 0 . 

In this the ourt of Chancery erred in seeking the 
benefit of a suit at law to determine the right 
claimed by the complainant. 
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The Court of Chancery, however, having de-
termined to retain the complainant-respondent's 
bill of complaint, and at the same time permit the 
institution of a suit at law against the defendants-
appellants for a determination of the right of 
easement claimed by it, the appellants urge that 
no suit at law so instit1U,ted by the complainant 
could be beneficial to it, in furthera;nce of its Chan-
cery suit which was not institu ,ted alon ,g the iden-
tical lines and theory of its bill of complaint as 
filed in the Court of Chancery . 

Thi the complainant inferentially concecled by 
in titutin°· a suit at law ·wherein its complaint ·was 
almost identical with the bill of complaint filed in 
the Court of Chancery ( see original bill of com-
plaint in law action, pp. 107-116). 

Sub equently, howeYer, the complainant, not be-
ing ati fl.eel with its original law complaint, com-
pletely changed it theory as to it rights by 
amending it initial complaint and filing an 
amended complaint which contained an addjtion-
al econd count (p. 147), based solely on a pre-
cription as di tinguished from the tatutory 

right of cro sing O\'er the appellant ' railroad. 
That the i ue involved in the original com-

plaint filed in the Court of Chancery and used al-
most verbatim a the fir t count in the complain-
ant' uit at law ,-vas not tried in the law action 
i clear from an examination of the po tea in the 
law action, wherein it appear that the trial 
.J ud 0 ·e report ancl determine that 

"the court, ha ,·jng considered the i sues 
rai ed by the fir. t count to be matter of law, 
rei:;erYecl it opinion thereon, and now being 
of the opinion that cleci ion thereon i un-
necessar~· inasmuch as the jury rendered a 
verdict on the . eC'oncl count'' ( p. 123, 11. 24, 
etc.). 
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Inasmuch as the Court of Chancery did not retain 
the control of the cause but merely permitted the 
complainant-re pondent to institute a suit pro-
ceed in a court of law, no return was made by the 
court of law to the Court of Chancery, but the rec-
ord of the law proceedin 1g were offered in evi-
dence before the Vice-Chancellor prior to the 
making of the final decree (p. 103, 11'. 20, etc.), 
whereupon the Court of Chancery proceeded with 
the making of its final decree, not on the theory of 
the judgment obtained by the complaina rnt-respon-
dent in its action a.t law, but on the theory of the 
original compla.int filrd in thr Cou ,rt of Chancery, 
because if the complainant-respondent wa but en-
titled to have its right to the easement estab-
lished in the law action protected by the Court of 
Chancery, the Court of Chancery would have in-
dicated the same in it final decree, but an exam-
ination of the final decree sho,;vs that what the 
Court of Chancery did determine wa 

"that complainant i entitled to the relief 
prayetl for in it bill of complaint, that the 
defendant , the Dela ware Lackawanna & 
,Yestern Railroad Company, a corporation, 
and The Iorri & E sex Company, a corpora-
tion, and each of them, be and they are here-
by required to proYide and keep in repair a 
uitable wagon-wa>· or cros inig over the de-

fendant ' railroad where it intersects com-
plainant's lands in the Borough of Rockaway, 
Count>· of 11orri , and Sta t,2 of ew J er ey, 
, o that complainant may use the same in such 
manner a the natur~ of complainant' bu i-
ne and the proper use of its said lands ma>· 
reasonably require, that a permanent manda-
tory injunction is ue out of thi court com-
pelling defendants or either of them to im-
mediatel~· re tore or proYicle and keep in re-
pair a . suitable ,Yagon-way or cro sing over 
'aid railroad for com1Jlainant, it uccessors 
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and a ign , that the defendants, their rc-
pective officer , directors, agents, servants 

and employee be enjoined and restrained by 
said permanent mandatory injunction from 
removing, de troying, de tructing, obstruct-
ing or in any way interfering with such 
wa 0·on-,vay or cro sing when so restored or 
provided a aforesaid" ( p. 104, 11. 10, etc.). 

The fore going ri1ght o determined by the Court 
of Chancery being the identical right claimed by 
complainant-re pondent by virtue of the 9th Sec-
tion of the Act incorporating the defendant, The 
Morris & Essex Railroad Company (p . 9, 11. 23, 
etc.). 

Havin°· claimed to ba e its determinations upon 
the re , ult of the law action which were in no way 
or ense within the terms of the complainant-re-
'pondent' bill of complaint in Chancery, the final 
decree i manifestly erroneou and should be set 
a ide. 

It i elementary that the complainant can onl)' 
recoYer upon the case made by his bill. The 
allcr;ata and probata must corre pond. 

Parson i-. I-lest on, 11 N. J. E. 155, 

or to put it in the word of other ca, es, a com-
plainant cannot make one ca e by his bill and an-
other by hi , proof. and . till have a decree. 

L. Y. R. ro. ct ft1. C. & B. Co. v. McFar-
land, Pf al., 80 .. J. E. 180, 

or, a, . aid in AndrPws r. Farnham, a complainant 
cannot make one case h:' hi. bill, and haying· failed 
to prove it, abandon it and recoYer upon a dif-
ferent one e. tablished h:-,· the e,,iclence. 

10 . ,T. E. 91. 
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POINT II. 

The Final Decree Is Erroneous in That It 
Was Withouit Justification Either in Law or 
Fact. 

If the final decree entered by the Court of 
Chancery went beyond the scope of the law court's 
determination as urged under Point I, it is mani-
festly erroneous. If it is now urged or can be 
said i.hat the final decree was within i.he jurisdic-
tion of the Court of Chancery to make under the 
original proceeding, to wit, the bill and affidavits 
and the answer and answering affidavits, it i er-
roneous, and this for the following rea on : 

An examination of the award of the commis-
sioner to the appellant, The 1orris and rnssex 
Railroad Company (pp. 19-22) of Estile 's land 
for the sum of $25 shows that they llid not award 
to that company the same property or upon the 

ame condition as the Railroad Company ac-
quired from l1Jstile in the deed of 1847 for the 
consideration of $100. 

Aw ARD OF 18-16. 
"Beginning at Selee 

Tompkins' ea t line and 
p u r s u i n g a line of 
take north 35° 45' 

east 11 chain. to Jo eph 
Jack on 's \\'e t line em-
bracing one ancl one-
half rocls on each side 
of said line of . takes 
«o;,,:,*" 

DEED OF 1847. 
"Beo·innino· 111 the ;-, 0 

northeasterly line of 
land owned by Selce 
Tompkin where the 

u r v e y of railroad 
crosses the same and 
running thence in a 
northea, terly direction 

-as the take. are set for 
said survey to the line 
of lands in posse sion 
of .Joseph ,Jackson em-
bracing uch width a 
mav be nece, sarv for 
t h e con truction. a n c1 
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DEED OF 1847 . 

maintenance of railroad 
not exceeding two rods 
in width on each side of 
the line of stakes set for 
the middle of said road 
* * * " . 

The deed expre sly requires the Railroad Com-
pany at the time of making its road to construct 
and build good and sufficient cattle guard where 
the road enter upon and leave, said Es tile's land, 
not exceeding bvo such cattle guards in number, 
and provide that such guards shall be kept in 
good form (p. 24, line 4, etc.). This condition no-
,Yhere appear . in the award of the commi ioners 
(pp. 19-22). 

This situation, then, presents the following 
question: 

Dm THE CONDEMNATION PRO EEDLNG AWARD 

L 18-16 EXHAUST .JACOB L. EsTILE' POWER TO 

EXECrTE THE DElW OF 1847 f 

To thi que tion the appellants respectfully 
contend that the answer . houlcl be that the con-
demnation proceeding and award of 18-46 did not 
exhau t !~stile's pffwer to execute the deed of 
18-47, and that for two rea:ons: The first is ap-
parent by an examination of the award and the 
deed it elf, it being reaclily ohsen·able from such 
examination that the deed of 18-17 granted more 
in width to The ~rorris and Railroad Com-
pan:· for it. right of wa:· than clill the award. The 
complainant ha, signall:· failecl to establish that 
the larnl acquirecl h:· the Railroacl Company hy 
. aicl cleecl, oYer awl al1ove that purported to be 
acquirecl h:· it by the conclemna t ion proce1;ding, 
clicl 11ot in fact fm·m a hounclar:· on hoth side of 
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the right of "Tay purporteJ to be acquired by the 
condemnation a .. ward, and thereby make the deed 
the controlling factor in the determination of the 
obligations of the Railroad Company. 

The other reason may ·well be likened to the 
reasoning set forth b:T our Court of Errors and 
App eals in 11,Jeeks vs. Bickford, 125 Atl. 15, where 
lands ·were conve:Ted b:' bargain and sale deeds 
and later by th e same grantor again con,,eyed by 
a quitclaim deed . J us tire Kali ·ch, speaking for 
the Court, there said: 

"For it is only with the aid of a court of 
equity in a course to accomplish a just and 
equitable result that the intention of the re-
leasor, coupled with a11 interest in the prop-
erty, for which a valuable consideration has 
been paid, that that court will give to a quit-
claim the eff ert of a c.leed of bargain arnl sale. 

",Yi th the in disputable fact that Juliet 
Smith had con-veyed all her right, title ancl 
interest to and in the property of thB com-
plainant, and that when she mac.le and exe-
cuted the quitclaim deed to defendant for th e 
i:-;ame premises she had no more interest in 
the same than an utter , tranger, it is incom-
prehensible how it can be sai(l, in the ab-
sence of an_\· proof, with an)' show of reason, 
that it was her intention to convey to the de-
fenclant prOJY'l't,\' whi rh she hacl previously 
conve_\'Ccl to the plaintiff . For if it ·was the 
illten1 ion of ,J uli ct Smith to con,T0 y the sam ,2 
premises to the defenclant which she hacl pre-
viousl:, c:011,·eyecl to the plaintiff, he was 
guilt) ' of fraudulent cou(luct . The court will 
not presume fraud. Fraucl mu t be proven. 
The making of the release i, consist ent with 
the notion that a representation might have 
been macle to Irs . Smith, that she hacl an in-
terest in the property \Yhich she hacl not di -
posed of, ancl hence the making of a quit-
claim dnec1 would be quite natural." 



20 

Now here in the complainant's bill of complaint 
or its affidavits has there been any suggestion of 
fraudulent conduct on the part of Jabez L. Estile 
in conveying by deed the property covered by the 
same, and ·when one takes into consideration from 
an examination of said deed that it was for a 
greater monetary consideration that he made the 
deed in question and that he conveyed a greater 
or larger tract of land ( see parallel column refer-
ence to quantity of land conveyed, supra), it be-
comes immediately apparent that the Estile deed 
of 1847 governs the instant case. 

If the app0llants' contention is correct, that 
the Estile deed of 1847 governs the instant case, 
the determinative question of law regarding the 
case as presented by the bill of complaint then 
resolves itself into the inquiry as to whether the 
Estile deed of 1847 obli,gated The Morris and Es-
sex Railroad Company and its lessee, The Dela-
·ware, Lackawanna and \Vestern Railroad Com-
pany, to provide a crossing such · as contemplated 
by section 9 of its charter . An examination of 
the deed discloses that there were no conditions 
imposed upon The Morris and Essex Railroad 
Company in said deed, with the exception thE:rein 
ccn!Hinecl., as follo-,vs: 

"' This deed is upon the condition that said 
railroad company shall at the time of mak-
ing said road, construct and build good and 
sufficient cattle-guards where the said road 
enters upon and leaves said Es tile's land not 
exceeding two such cattle-guards in number 
and shall keep such eattle-guards in good 
form . The said Es tile to fence said road at 
his· ov{n expense" ( p. 2, 4, 1. 4 et seq .). 

Thi condition must be conceded as having no 
bearing on the question of the crossing sought by 
the C'Omplainant-responclent; ancl while the appel-
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lants also concede that said condition has no rele-
vancy to the matter of the crossing in question, it 
is urged that it has a bearing on the issues in-
volved, when coupled with the habendum clause 
of the deed of 184 7, which reads : 

'' To have and to hold the aid tract of land 
and premises unto the said :Morris & Essex 
Railroad Company, and to it successors and 
a signs forever, for the purpose above men-
tioned in the Act of incorporation and the 
several supplement thereto" (p. 2, 4, 1. 33 et 
seq .). 

The condition become extremely pertineut, for 
as said by Vice Chancellor Van Fleet in JI a,vens 
vs. Sea hare Land Company, 47 N. J. E . 365, at 
371: 

''"\Yhen the ,granting clause of a deed is 
silent as to the estate intended to be con-
veyed, re ort may be had to the habendum 
to ascertain the intention of the grantor in 
that regard. It cannot be u ed either to en-
large or diminish the estate specifically de-
fined in the granting clau e for if it is repug-
nant to that clause it is void. But if that 
clause i either silent or ambiguous then the 
habendum becomes the standard bv which the 
estate granted must be mea ured. The Chief 
Justice peaking for the Court of Errors anll 
Appeals in Staffordville Grt:l':el Co. v. ewell, 
:November Term, 1889, said : 'The wen set-
tled rule i that if the granting part of the 
ron\·eyance cloes not bv clear and definite 
terms· conclude the ques .tion, this clause (the 
habenclum) who e office is to define the extent 
of the owner hip granted may be resorted to. 
It may be u eel to explain but not to vary or 
control the premises.' '' 

On searches the deed in vain to find an obliga-
tion on the part of the Railroad Company to fur-
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ni 'h the common owner of the land adjacent to its 
right of way wiih anything in the nature of the 
cro ing contended for b:T the respondent. Com-
plainant-respondent i driven to it final alterna-
ti,Te of reiurninO' to it claim in the bill of com-
plaint that, irre ._ pective of the fact that the Rail-
road Company obtained the property involved 
by deed or agreement from Estile, ne,Terthcless 
it i still subject to provide and keep in repair 
uitable wagon-way over or under its railroad as 

provided b~· the 9th ._ cction of its Act of incorpor-
ation. This contention we feel is without merit, 
becau e thi Court has approved, in the case of 
Marino v. Central R. R. Co., 69 . J. L. 628, the 
doctrine laid dovn1 in Brearley v. Dela.ware ct 
Raritan Canal Co., Spene. 236. In the :Marino 
ca e the Court aid ( p. 631) : 

"In Brearlcv v. Delaware & Raritan Canal 
Co., Spene. 236, a clau e in the charter of that 
corporation wa under consideration, and the 

upreme Court held that the dut:T imposed 
b:T the act wa. not due to the owner of lands 
who had conveyed to the company a strip of 
land intersectin°· his farm for the purpose of 
constructing the Canal.'' 

and at page 632 : 
'' The ref ore, a grantee of a part of such 

lands lying wholly on one iclc of the inter-
ecting railroad docs not fall within the pro-

Yisions of ection 9 of th e act abov e citccl. 
The right reserved the duty imposed b:' that 
ection i onl~· in fa,·or of the pcn,01; ,Yho 

owned the lancL inter ected b)· the railroatl 
when the railroad right wa acquirctl b)· CO il-
demnation or his grantee of the whole or a 
portion of uch lands still inter ·eetec1 b:· the 
railroad.'' 
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The Brearley ca e, supra, we believe, lays clown 
the rule of la,v which should govern the instant 
case, when it says: 

'' The liability of the defendants in this re-
spect is to be decided upon the contract be-
tween the parties without reference to their 
charter of incorporation. The plaintiff sold 
the land for the express purpose of making 
a canal thereon. There i no condition or res-
ervation in the deed, nor is there any cove-
nant on the part of the defendant that they 
will build a bridge or do any other act for the 
convenience of the plaintiff in pa sing over 
his farm" (pp . 237-238). 

'' The liability of the defendants in this re-
spect depends, not upon the provisions of 
their act of incorporation, but upon the con-
tract behveen the partie , and for that rea-
son their right to enter upon the land and dig 
their callal is founded upon contract and not 
upon statute" (p. 238). 

Appellants do not doubt that much tress ·will 
be laid by respondents upon the case of Green v. 
lvf orris & Essex R.R. Co., 1~ J. ,J. ID. 165, wherein 
the Court of Chancery, construing a rather simi-
lar deetl as involved in the instant case ,vith re-
. pect to its charter obligations, said (p. 173): 

'' The dcocl confine · the company to the 
same use of the land as the act confines them 
under the assessment . rrhe language in the 
deed is an exact copy of the language of the 
act." 

But when the Green case wa . before )'Our Hon-
orable Court, it ,,~as said, with respect to the con-
struction placed h>' the Court of Chancery upon 
aid deed (50 . ,J. E . 475): 

"The point is not di rectl) ' before the Court 
nor is it needful to express an opinion upon 
it in order to gi,·e the complainant relief ." 
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Speaking again in reference to the Green case, 
supra, your Honorable Court has said, in the case 
of Pipe Line Co. vs. D., L. & TY. R. R . Co., 62 
J. L. 254, with re pect to the remarks of the Chan-
cellor iu the Court of Chancery opinion, 12 . J. 
E. 165, a follow : 

'' If the remarks of the Chancellor are to be 
taken as a judicial determination that a con-
,·eyance b)· deed will not affect charter obli-
gation which would sub ist where premi es 
were taken by condemnation, such a construc-
tion was contrary to the deci ion of the Su-
preme Court in Brearley v . Delaware & Rari-
tan Canal Co., Spene. 236, and was overruled 
in Perr:v v. PennsylYania R.R. Co., 26 Vroom. 
178." 

Finall~·, with respect to the Brearle)· case, the 
obsen·ation made by .Justice Dupue in 1893 in 
Perry r. Pe1111syl1:a11ia R . R . Co., 55 X. ,J. L . 178, 
we feel i , ·trictl>· apropos, for therein he said 
(p. 186) : 

'' Brearle) · ,·. Delaware & Raritan Canal 
Co. ,vas the construction of the charter of this 
compau) ·. 1 t \Yas c1ecidet1 in 18-13, and its 
sounc1ness ha . ne,·er been denied or doubted. 
For ncarl)· half a century the profession has 
acted upon and the public ha, acquiesced in 
that deci~ion. Title haYe been macl,J and 
taken rcl) ·ing upon the rule established ju 
that case as a rule of propert)·. If the de-
cision be unsound, which I am far from con-
ceding, the case ha . toocl unimpeacher1 too 
long to be drawn under di. cus ion at this late 
clay." 

In conclusion "·e would but add as a pertinent 
controlling obsen·ation, what )·our IIonorablr 
Court . aic1 jn the case of pear i·. Erie Railroad 
Co., 68 . ,J. E. 615, at 61 : 
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'' Even if the charter prov1s1ons hacl been 
in the usual form at that date in railroad 
charters, it would have been competent for 
the owner of the land to agree with the rail-
road company as to the method of the cross-
ing, and where a deed for land is made em-
bodying ueh an agreement, it is to the deed 
we must look for the obligations of the 
parties.'' 

POINT III. 

The Counsel Fee Awarded Complainant Was 
Unjustified Both in Law and Fact. 

An examination of the record shows that the 
preliminary mandatory injunction ordered that 
the complainant-re pondent 's bill be retained 
·with liberty to the complainant to institute a suit 
at law against the defendant for a determination 
of the right of easement claimed by it (p. 86, 11. 
24, etc.). The di tinction in practice must here 
be noted between an issue framed by the Court 
of Chancery and a direction b~T the same court 
entitling the complainant to bring an action at law 
upon a right claimed, for in the former the pro-
ceeding are at all times under the control of the 
Court of Chancery, the pleadings in the law court 
there being a mat tcr of convenience. In those 
cases ·where the Court of Chancery retain the 
control of the cause, the i ues are sometime sub-
mitted in writing to the jury for their an wer, 
and when that answer is given, the judge before 
whom the issues are tried return the postea into 
the Court of Chancery together with a statement 
of the trial. o judgment is given thereon and 
all objections to the trial must be still made in 
the Court of Chancery, and that court is not bound 
b.,· the result of the trial at hnY, and may, if it sees 
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fit, treat uch a verdict as a nullity . However, 
·where the court directs that an action at law may 
be taken, uch as was the situation in the instant 
ca e, that action must be pro ecuted in compliance 
,vith the practice and proceedings in actions at 
law, arnd the casP at law is not one over which the 
Court of Ch(J,lncery has or retains jurisdiction. 

In the petition of the complainant for further 
instructions and hearing prior to the entry of the 
final decree, complainant seeks counsel fee for his 
service in the law action, services in a court of 
di tinct and separate juri diction, and the situa-
tion in allowing uch a coun el fee by the Court 
of Chancery to the counsel of the complainant is 
not unlike that before this court in the case of 
Hitchcock vs. American PipP cf; Construction Co., 
90 N . .J. L. 576, where this court said: 

"The Court of Chancery of this tate has 
no po,yer to allow counsel fee in a cau e in-
, tituted in thi , tate for prof es ional sen·ice . 
rendered in a foreign jurisdiction in an inde-
pendent litigation. The allo"'ance must be 
for e1Tice, renl1erec1 in a cau r:> oYrr which 
the court making the allm,,ance had juri dic-
tion." 

.Tu. tier Bcrg<-'n, speaking for this court with 
resped to a counsel fee allowed by the Court of 
Chane en· for . en·ice .· rendered in the federal 
court. of );" e\'{ .J erse) · in the growing out of the 
identical proceeding before the Court of Chan-
cen·, there , a ill ( p. 579) : 

'' The se1Tire . were renderer1 in another 
and foreign juri diction o,·er who. e proce-
dure he had not the slighte , i control and ihe 
allowance of counsel fee in such a case is not 
. auctioned by any statute or rule prevailing 
in thi , state." 
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Such allowance, this court tated, was a clear 
abuse of judicial discretion and amounted to a 
judicial sequestration of the property of a liti-
gant. 

From an examination of the final decree allow-
ing the complainant's counsel $3500 it is impos-
sible to ascertain hovi' much of said counsel fee 
was allowed complainant's counsel for his alleged 
ervices in the action at law. 

One find from an examination of the tate of 
case that the attorneys for the complainant in the 
action at law were :Messrs . King & Vogt, not coun-
sel for the complainant (pp . 106, 116, 122, 124, 125, 
136, 137, 14 7, 155), although later coun el for 
complainant was substituted (p . 148). 

Bearing in mind that counsel for complainant 
was allowed a counsel fee of $500 at the time the 
preliminanT mandatonT injunction was issued (p. 
87, 11. 13, etc .), the only other distinctive services 
at a7l rendered u•hilp the rause remained under 
the control of thr rourt of rhancery were those 
rendered by him in tlzP procredin9s to vacate the 
prelimi11ary in,iunctio11 beforr the Chancellor and 
his sPrrices in this court on the appeal from the 
in+erlorutory decree of the rourt of Chancery and 
tll()se in obtai11i11.Q the final derrPe. Nowhere in 
the complainant's petition for further instruc-
tion. can one find one scintilla of proof as to the 
artual tim0 taken b~T complainant's counsel in that 
portion of th .9 handling of the cause for which in 
1 he final derree he was allowed $3500. owhere 
in sa i rl petition or the case its elf is there any evi-
<lenre or any testimony to support the determina-
tion by the rourt of rhancer>' that the services 
of the coun. el for the complainant-respondent 
bore anv relation to the fee of $3500 allowed by 
the rourt of rhanrenT, ancl inasmuch as it uncon-
tradirtedl>T appears that the complainant was ade-
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quately able to pay its counsel for the conduct of 
the litigation in question, the allowance by the 
Court of Chancery in the final decree of $3500 
appears to the appellants as much of a judicial 
sequestration as did the allowance to the coun-
sel in the case of Hitchcock vs. American Pipe & 
Constru .ction, Company, 90 N. J. Eq. 576, above 
referred to. 

CONCLUSION. 

The defendants-appellants, therefore, pray, for 
the reasons hereinbefore set forth, that the decree 
of the Court of Chancery may be, for the reasons 
urged, set aside and for nothing holden. 

Respectfully submitted, 

FREDERIC B. ScoTT, 

Solicitor for and of counsel 
with appellants. 








