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Notice of Appeal.

Filed August 25, 193

In Chancery nf New Jersey.

Between
Tae Roockaway Rovuring MinrL, 10
a Corporation,
Complainant,
On Bill, ete.,
and for

Tre Denaware, Lackawaxna [ Injunction.
AND WesTERN Rarcroap Cowm-
pANY and TaE Morris AND Ks-
sEX RarLroap ComMPANY,
Defendants.

20

The Delaware, Lackawanna and Western Rail-
road Company and The Morris and Essex Rail-
road Company, defendants in the above named
Notice of Appeal, hereby appeal from the final
decree filed in the above entitled cause on July 3,
1930, and dated July 3, 1930, and from every part
thereof, made on the advice of the Honorable
John J. Fallon, Vice Chancellor, to the Court of
[rrors and Appeals in the last resort in all 30

causes.
Dated July 31st, 1930.
Freperic B. Scort,

Solicitor for and of Counsel
with Defendants.

I conceive there is good cause for appeal in the
above stated case.

F'repERIC B. ScorT.

N
-
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Petition of Appeal,
Filed August 26, 1930.

NEW JERSEY COURT OF ERRORS AND
APPEALS.

10 Between
Tae Rocraway Rorvrine MiLL,
a corporation,
Complainant,

and On Appeal
from Court

Tae DevLaware, LACKAWANNA )
of Chancery.

AND WesTERN RaiLroap Cowm-
PANY, a corporation, and THE
Morris anxp KEssex RarLroap

20 ComPANY, a corporation,
Defendants.

To the Honorable Court of Errors and Appeals in
the Last Resort in All Causes:

The petition of The Delaware, Liackawanna and
Western Railroad Company and the Morris and
Essex Railroad Company, the appellants in the
above-entitled cause, respectfully shows:

30

Petitioners find themselves agerieved by the
final decree made in the Court of Chancery by his
Honor, Edwin Robert Walker, Chancellor of the
State of New Jersey, bearing date July 3, 1930,
in a certain cause in said Court of Chancery
wherein The Rockaway Rolling Mill was com-
plainant and The Delaware, Liackawanna and
Western Railroad Company and The Morris and
Kssex Railroad Company were defendants, in
40 these respects, to wit:
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Petition of Appeal.

That said final decree adjudges and orders that
a permanent mandatory injunction issue out of
said Court compelling the defendants, or either of
them, to immediately restore or provide and keep
in repair a suitable wagon-way or crossing over
said railroad for complainant, its successors and
assigns and that the defendants, their respective
officers, directors, agents, servants and employees
be enjoined and restrained by said permanent
mandatory injunction from removing, destroying,
obstructing or in any way interfering with said
wagon-way or crossing when so restored or pro-
vided as aforesaid, and further ordering, adjudg-
ing and decreeing that the said defendants pay
to the complainant or its counsel a counsel fee of
$3.500, which was thereby allowed as a reasonable
counsel fee for the service of the counsel for the
complainant in said cause.

And your petitioner appeals from said final
decree of the Chancellor, which decree is as afore-
said, upon the following grounds and for the fol-
lowing reasons, to wit:

1. Because there was no hearing in said cause
according to the rules and practice of the Court
of Chancery upon which said final decree in said
matter was alleged to have been made and deter-
mined.

9. Because there was no hearing as provided by
the rules and practice of the Court of Chancery on
the petition of the complainant verified June 2,
1930. and the order to show cause obtained there-
on dated June 3, 1930, that said cause be brought
to a hearing for further directions in accordance
with the interlocutory decree of the Court of
(‘hancery, and that complainant be allowed a
reasonable counsel fee, resulting in the entry of
the final decree in the above cause.
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Petition of Appeal.

3. Because said final decree is erroneous and
illegal in that it determines and decrees matters
and things not alleged or set up by the complain-
ant’s bill of complaint filed in said cause.

4. Because said final decree is erroneous and
illegal in that it is without justification either in
law or in fact.

5. Because said final decree is erroneous and
illecal in the allowance to the complaint or its
counsel a counsel fee in a cause in which no trust
fund was involved.

6. Because said final decree is erroneous and
illegal in the allowance to the complainant or its
counsel of a counsel fee, because the statutes by
virtue of which it is purported said Court of
Chancery had authority to allow said counsel fee
are violative of both the Fifth Amendment to the
Constitution of the United States and Subdivision
4 of Section 7 of Article 4 of the Constitution of
the State of New Jersey.

7. Because said final decree is erroneous and
illegal in that the counsel fee allowed the com-
plainant or its counsel is excessive and grossly
disproportionate to the labor involved in said
matter and bears no fair relation to the services
of the complainant’s counsel actually rendered in
sald cause.

Petitioners therefore pray that the said decree
of the Chancellor may be in the particulars afore-
said reversed, set aside and for nothing holden,
and that the petitioners may have such other re-
lief in the premises as this Court shall deem
proper.

F'repERIC B. Scort,
Solicitor for and of Counsel
with Appellants.




Bill of Complaint.
Filed Feb. 16, 1927.
IN CHANCERY OF NEW JERSEY.

To the Honorable Edwin Robert Walker,
Chancellor of the State of New Jersey:

The complainant, The Rockaway Rolling Mill,
a corporation of the State of New Jersey, doing
business in the Borough of Rockaway, in the
County of Morris and State of New Jersey, re-
spectfully shows that:

1. On and prior to September 22nd, 1846, com-
plainant’s predecessor in title, Jabez L. [istile,
was the owner in fee simple by deed of convey-
ance to him, dated March 29, 1820, and recorded
in the Office of the Clerk of the County of Morris
in Book K-2 of Deeds for said County, pages 32
&e., of the following deseribed lands and premises:

BreinNInG in the middle of Rockaway River
at a corner of Barnabas King’s land and from
thence running (1) along said King’s line
South seventy-nine degrees West eight
chains forty-four links to stake and stones,
thence (2) South fifteen degrees West nine
chains thirty links to a stone heap, thence
(3) South thirteen and one-half degrees
West eight chains to a stone heap, thence (4)
South fifty-six and one-half degrees West six
chains sixty-three links to a small white oak,
thence (5) South twenty-seven degrees last
two chains to the middle of Rockaway River,
thence (6) up said river about South twelve
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Bill of Complaint.

degrees West eleven chains eighty links or
thereabouts, thence (7) North eighty-six de-
grees West nine chains Fifty-three links to a
stake in Noah KEstile’s line, thence (8) South
seven degrees West one chain eighty links
to two small May cherry trees, thence (9)
South forty-nine degrees West four chains
ten links to a white oak tree a corner of Noah
Estile’s land and a corner of Kzra Abbot’s
land, thence (10) South fifty-seven degrees
Fast nine chains thirty links to a small white
ash tree on a small island near the FKast side
of Rockaway River, a corner of Frederick
Boem’s lot, thence (11) North eighty-three
degrees Fast twelve chains five links to a
mall white oak, thence (12) North thirty-one
and one-half degrees Fast eight chains forty-
four links to the corner of John Clark’s land,
thence (13) North sixty-seven degrees West
nine chains twenty-nine links, thence (14)
North twenty-nine degrees HEast ten chains
eighty-four links to a black oak tree on the
East bank of Rockaway River, thence (15)
North sixty degrees West to the middle of
said river, thence down the middle of said
river the several courses thereof to the place
of Beginning. Containing thirty-one acres
more or less.

9. The Morris & Fssex Railroad Company,
one of the defendants herein, is a railroad cor-
poration and was incorporated by an Aect of the
Legislature of the State of New Jersey, entitled
««An Act to incorporate the Morris & Kssex Rail-
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Bill of Complant.

road Company’’, passed January 29th, 1835;
and the Delaware, Lackawanna & Western Rail-
road Compny, the other defendant, is a railroad
corporation organized under the laws of the State
of Pennsylvania.

3. By Section 7 of the Act of incorporation of
the defendant, the Morris & Kssex Railroad Com-
pany, it was empowered to acquire lands by as-
sessment for railroad purposes, where it could
not agree with the owner as to the price thereof.

4. On or about September 22nd, 1846, defend-
ant, the Morris & Kssex Railroad Company, by
virtue of said Section 7 of its Act of incorpora-
tion, took proceedings to acquire by assessment
the right, liberty and privilege of entering upon
a certain strip or tract of land of said Jabez L.
listile, described as follows:

Breinnine at Selee Tompkin’s last line
and pursuing a line of stakes North thirty-
five degrees forty-five minutes Kast eleven
chains to Joseph Jackson’s West line em-
bracing one and one-half rods on each side
of said line of stakes, and containing three-
fourths of an acre and twelve perches of
land.

and to take possession of, hold, have, use and
occupy the same for railroad purposes, as in
said Act provided, and in and by said proceed-
inos commissoners were apponted to assess
the price or value of the lands of said Jabez L.
Fstile so taken, and his damages, and by their
instrument in writing dated September 22nd,
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Bill of Complaint.

1846, recorded in the Office of the Clerk of the
County of Morris in Book L.-4 of Deeds for said
County, on pages 530 &ec., said commissioners
assessed the price or value of said strip or tract
of land of said Jabez L. Kstile so taken, as well
as his damages occasioned by the occupancy of
his lands by the defendant, the Morris & Ks-
sex Railroad Company, all of which more fully
appears by said instrument, a copy of which is
hereto annexed and made a part hereof marked
Schedule ‘A",

5. Thereafter and on or about February 25th,
1847, said Jabez L. Estile conveyed to the de-
fendant, the Morris & Essex Railroad Company,
by deed dated February 25th, 1847, and recorded
in the Office of the Clerk of the County of Morris
in Book M-4 of Deeds for said County, on Pages
49 &ec., the same right, liberty and privilege of
entering upon said strip or tract of land above
described, and to possess, hold, use, occupy and
erect thereon embankments, bridges and all other
works necessary to lay rails, as the defendant,
the Morris & Issex Railroad Company, had ac-
quired in the proceedings aforesaid, under its
Act of incorporation and the acts supplemental
thereto, which define what rights the company
shall acquire by assessment; a copy of which
deed is hereto annexed and made a part hereof,
marked Schedule ¢“B’’.

6. The said strip or tract of land so acquired
by the defendant, the Morris & Kssex Railroad
Company, intersected said lands of said Jabez
L. Estile, deseribed in the first paragraph here-
of, and upon said strip or tract of land it erected
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Bill of Complaint.

a railroad which is operated by defendant, the
Delaware, Lackawanna & Western Railroad Com-
pany.

7. By an act of the Legislature of the State of
New Jersey, entitled ‘““An Act to validate and
confirm a certain lease and contract by which the
Morris & Iissex Railroad Company leases their
road to the Delaware, Lackawanna & Western
Railroad Company’’, approved Kebruary 9th,
1869, the defendant, the Delaware, Lackawanna
& Western Railroad Company, exercises all
rights, powers and privileges of the defendant
the Morris & Kssex Railroad Company, and is
obligated to do and perform all acts and things
which the defendant, the Morris & Essex Rail-
road Company, as owners of said property was
and is required and bound to do.

8. By Section 9 of said Act of incorporation
of the defendant, the Morris & KEssex Railroad
Company, it is provided that where its railroad
shall intersect any farm or lands of any indi-
vidual, it shall provide and keep in repair suitable
wagon-ways over or under its railroad so that
said individual may pass from one part to the
other of his lands so intersected by said railroad;
and the same duty is imposed on every railroad
company by Section 26 of an ‘“Act Concerning
Railroads’ (P. L. 1903, P. 659).

9. By mesne conveyances the following de-
scribed tracts of land, which are a part of said
lands formerly owned by said Jabez L. Istile,
described in Paragraph 1 hereof, were conveyed
to complainant, The Rockaway Rolling Mill, on

10
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Bill of Complaint.

or about June 2nd, 1926, by deed of that date
which is recorded in the Office of the Clerk of the
County of Morris in Book B-30 of Deeds for said
County, on Pages 30 &e.

First Tracr: Beginning at a stone monu-
ment in the Westerly line of the right-of-way
of the Morris & Essex Railroad Company and
running thence (1) along land of Morris &
Essex Railroad Company South eighty-eight
degrees thirty-nine minutes ten seconds West
four hundred feet to an iron monument,
thence in the same course fourteen feet to
Kast bank Rockaway River thence (2) North
forty-one degrees fifty-four minutes fifteen
seconds Kast five hundred fifteen and four
hundredths feet and running along the Kast-
erly side of said Rockaway River to a point in
said Kasterly side line, thence (3) still along
said side line North nineteen degrees fifty-six
minutes twenty seconds Kast one hundred
eight and fifty hundredths feet to a point in
the same, thence (4) still along said side line
North three degrees fifty-seven minutes forty
seconds Kast one hundred thirty and thirty-
one hundredths feet to a point in said side
line, thence (5) still along said side line North
ten degrees fifty-seven minutes Kast eighty-
three and twenty-two hundredths feet to a
point in the same said point being also in
the Southerly side line of the right-of-way of
the Dover and Rockaway Railroad Company
now leased by the Central Railroad Company
of New Jersey, thence (6) North sixty-three
degrees thirty-one minutes twenty seconds
Kast along said side line of said railroad one
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hundred forty-eight feet to a point in the
same, thence (7) South sixty-three degrees
three minutes fifty seconds Kast three hun-
dred seventy-five and fifty-three hundredths
feet to a stone monument in the Westerly side
line of the right-of-way of the Morris & Kssex 10
Railroad aforesaid, thence (8) South thirty-
eight degrees thirteen minutes West seven
hundred forty-two and twenty-five hundredths
feet along said side line to the point or place

of Beginning.

Secoxp TracT: Beginning at a stone monu-
ment the most southerly corner of this second
tract and running thence (1) South eighty-
eight degrees thirty-nine minutes ten seconds
West two hundred ninety and thirty-seven
hundredths feet to a point in the Kasterly
side line of the Morris & Essex Railroad Com-
pany, thence (2) along said side line of said
| Railroad Company North thirty-eight degrees
thirteen minutes Kast seven hundred and
“ eighity-eight hundredths feet to a point in the
] same, thence (3) South sixty-three degrees
: three minutes fifty seconds Kast one hundred
| ninety-nine and sixty-five hundredths feet to
| a stone monument, thence (4) South thirty-
five degrees nineteen minutes twenty seconds
West five hundred fifty-five and seventy hun-
dredths feet to the point or place of Begin-

20

ning.

and said conveyance was made subject to such
rights, if any, which the Morris & Iissex Rail-
road Comapny, and its lessee may have in the

above deseribed tracts of land. 40




Bill of Complaint.

10. At and prior to the time of said convey-
ance to complainant there was located on the
First Tract of land described in Paragraph 9
hereof, several large factory buildings of great
value, constituting a manufacturing plant which
complainant is repairing and putting in shape
for extensive manufacturing purposes and opera-
tions; and, until February 1st, 1927, access to
said manufacturing plant was by a wagon-road
aver the Second Tract of land described in said
Paragraph 9, to defendants’ railroad and thence
across said railroad by means of a wagon-way or
crossing.

11. The said two tracts of land deseribed in
said Paragraph 9 hereof have always at the same
time been in the same common ownership since
the acquisition by the defendant, the Morris &
[issex Railroad Company, of the strip or tract
of land described in said Paragraph 4 hereof;
and by the devolution to the complainant of the
title to the two tracts of land deseribed in said
Paragraph 9 hereof, it became seized and pos-
sessed of a right to a suitable wagon-way or
crossing over defendants’ railroad, which de-
fedants or either of them must provide and keep
in repair.

12. On February 1st, 1927, defendant, the
Delaware, Liackawanna & Western Railroad
Clompany, by its agents and servants, removed

the wagon-way or crossing which the complain-
ant theretofore had used as a wagon-way to Cross
defendants’ railroad from the lands of com-
plainant on the one side upon which its factory
‘s located to its lands on the other side, and
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erected and constructed on each side of said rail-
road a fence across said wagon-way, thereby de-
priving complainant of its only access to its
manufacturing plant.

13. Defendants, by their acts or omission to
act, have failed and neglected to provide and
keep in repair a suitable wagon-way or crossing
over said railroad so that complainant might pass
from its lands on one side of defendants’ railroad
to complainant’s lands on the other side thereof,
as required by law.

14. By reason of the foregoing, complainant
i« now deprived, by the failure and neglect and
wrongful acts of the defendants, of a suitable
wagon-way over defendants’ railroad as a means
of convenient access from and to such portions
of its lands as are intersected and separated by
said railroad, and thereby an irreparable mjury
or damage is inflicted upon complainant.

Complainant is without adequate remedy in the
courts of law and therefore prays:

1. That the Morris & Hssex Railroad Company
and the Delaware, Lackawanna & Western Rail-
road Company, the defendants in this suit, may
answer this bill of complaint and each statement
therein made.

9 That defendants and each of them may be
1equired by the order and decree of this court
to provide and keep in repair a suitable wagon-
way and crossing over the defendants’ railroad

so that complainant may pass over the same, as
and in such manner as the nature of complain-
ant’s business and the proper use of its said
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lands may reasonably require; and that a man-
datory injunction issue out of this court com-
pelling defendants to immediately restore or pro-
vide and keep in repair a suitable wagon-way or
crossing over said railroad for complainant; and
that the defendants, their officers, contractors,
agents, servants and employees, be enjoined and
restrained by an injunction issued out of this
court, from removing, destroying, obstructing or
in any way interfering with said wagon-way or
crossing, when so restored or provided as afore-
said, and that the complainant may have such
other and further relief as the nature of the case
may require and as may be agreeable to equity.

3. That a writ of subpoena may lssue com-
manding the defendants to answer this bill of
complaint and to abide by such decree as this
court may make in the premises.

Kine & Voar,

Solicitors for Complainant.

Epwarp P. Stour,
Of Counsel.

STATE OF NEW JF,H;\'I’,Y,? et
Clounty of Morris, e

Fpwarp KarLers, of full age, being duly sworn,
on his oath, deposes and says:

T am the President of Rockaway Rolling Mill, a
corporation of New Jersey, the complainant
herein, and am personally familiar with the affairs
of the company.




Affidavit of Edward Ehlers.

1. On and prior to September 22nd, 1846, com-
plainant’s predecessor in title, Jabez L. HKstile,
was the owner in fee simple, of the property de-
seribed in Paragraph 1 of the complaint hereof,
which property was acquired by him, by deed
dated March 29th, 1820, recorded in the Morris
County Clerk’s office, in Book K-2 of Deeds, pages
22 &c., as therein set forth.

2. The defendant, Morris & KEssex Railroad
Company, is a corporation of the State of New
Jersey, and the defendant, Delaware, Lackawanna
& Western Railroad Company, is a corporation of
the State of Pennsylvania.

3. By Section 7 of the act of incorporation of
the defendant, Morris & Kssex Railroad Com-
pany, it was empowered to acquire land by assess-
ment, for railroad purposes, where it could not
agree with the owner as to the price thereot.

4. On or about September 22nd, 1846, defendant,
Morris & Kssex Railroad Company, by virtue of
said Section 7, took proceedings to acquire by
assessment, the right, liberty and privilege of en-
tering upon a certain strip of land of the said
Jabez L. Kstile, described in Paragraph 4 of the
complaint, and to take possession of, hold, have,
use and occupy the same for railroad purposes,
and in and by said proceedings, Commissioners
were appointed to assess the price or value of the
land of said Estile so taken, and his damages, and
by their instrument in writing, dated September
29nd, 1846, recorded in the Office of the Clerk of
the County of Morris, in Book L-4 of Deeds, pages
530 &c., said Commissioners merely assessed the

price or value of said strip of land of said Jabez
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T.. Estile, so taken, as well as his damage occa-
sioned by the occupanecy of his land by the defend-
ant, Morris & HKssex Railroad Company, all as
fully set forth in Paragraph 4 of said complaint.

5. On February 25th, 1847, Jabez L. Kstile con-
veyed to the defendant, Morris & Kssex Railroad
Company, by deed of that date, recorded in the
Morris County Clerk’s Office, in Book M-4 of
Deeds, pages 49, &ec., the same right, liberty and
privilege of entering upon said strip of land de-
scribed in Paragraph 4 of the complaint, and to
possess, hold, nse, occupy and erect thereon, em-
bankments, bridges and all other works necessary
to lay rails, which the said defendant, Morris &
Essex Railroad Company, had acquired in the pro-
ceedings aforesaid, under its act of incorporation
and the acts supplemental thereto, which defined
what rights the company could acquire by assess-
ment, as fully set forth in Paragraph 5 of the com-
plaint.

6. The said s'rip or tract of land so acquired
by the defendant, Morris & Kssex Railroad Com-
pany, intersected said land of said Jabez L. Estile,
described in the first paragraph of the complaint,
and upon said strip or tract of land it erected a
railroad, which is operated by the defendant,
Delaware, LLackawanna & Western Railroad Com-
pany.

7. By an act of the legislature of the State of
New Jersey, approved February 9th, 1869, the
defendant, Delaware, Lackawanna & Western
Railroad Company, exercises all rights, powers
and privileges of the defendant, Morris & Kissex
Railroad Company, and is obligated to do and per-
form all acts and things, which the defendant,
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Morris & Essex Railroad Company, as owners of
said property, was and is required and bound to
do.

8. Section 9 of the act of incorporation of the
defendant, Morris & Kssex Railroad Company,
provides that where this railroad shall intersect
any farm or lands of any individual, it shall pro-
vide and keep in repair, suitable wagon-ways over
or under its railroad, so that said individual may
pass from one part to the other of his lands so
intersected by said railroad, and the same duty
is imposed on other railroad companies by Sec-
tion 26 of ““An Act Concerning Railroads,”” P. L.
1903, Page 659.

9. By mesne conveyance, the tracts of land de-
seribed in Paragraph 9 of the complaint, which
are a part of the land formerly owned by said
Jabez L. Kstile, deseribed in Paragraph 1 of the
complaint, were conveyed to complainant, Rocka-
way Rolling Mill, on or about June 2nd, 1926, by
deed of that date, which conveyance was subject
{0 such rights, if any, which the Morris & Iissex
Railroad Company and its lessees may have in
said property, as fully set forth in Paragraph 9
of the complaint.

10. At and prior to the time of said conveyance
to complainant, there was erected on the first tract
described in Paraeraph 9 of_the complaint, sev-
eral large factory buildings of great value, con-
stituting a manufacturing plant, which complain-
ant is repairing and putting in shape for exten-
sive manufacturing purposes and operations, and
until February 1st, 1927, access to said manufac-
turing plant was by a wagon road over the second
tract of the land deseribed in Paragraph 9 of the

10
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Affidavit of Edward Ehlers.

complaint, to defendants’ railroad and thence
across sald railroad by means of a wagon-way or
crossing.

11. Said two tracts of land described in Para-
eraph 9 of the complaint have always at the same
time been in the same common ownership, since
the acquisition by the defendant, the Morris &
lssex Railroad Company, of the strip of land de-
seribed in Paragraph 4 of the complaint; and by
the devolution to the complainant, of the title to
the said two tracts of land deseribed in Para-
graph 9 of the complaint, it became seized and
possessed of a right to a suitable wagon-way or
crossing over defendants’ railroad, which defend-
ants or either of them must provide and keep in
repair.

12. On February 1st, 1927, defendant, Dela-
ware, Lackawanna & Western Railroad Company,
by its agents and servants, removed the wagon-
way or crossing which complainant theretofore
had used as a wagon-way to cross defendants’
railroad from the lands of complainant on the one
side, upon which its factory is located, to its land
on the other side, and erected and constructed on
each side of said railroad, a fence across said
wagon-way, thereby depriving complainant of its
ouly access to its manufacturing plant.

13. Defendants, by their acts or omission to act,
have failed and neglected to provide and keep in
repair, a suitable wagon-way or erossing over said
railroad, so that complainant might pass from its
lands on one side of defendants’ railroad to com-
plainant’s land on the other side thereof, as re-
quired by law.
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Commissioners’ Award to M. & E. R. R. Co.

T

q 14. By reason of the foregoing, complainant

E is now deprived by the failure and neglect and
wrongful acts of the defendants of a suitable
wagon-way over defendants’ railroad as a means
of convenient access from and to such portions
of its land as are intersected and separated by
said railroad, and thereby an irreparable injury
or damage is inflicted upon complainant.

Epwarp KHLERS
JDWARD ILUHLERS.

Subscribed and sworn to before m(lz
this 25th day of March, 1927. S

Mary L. JAMIESON

Notary Public of N. J.
(Seal)

Commissioners Award to M, & E. R. R. Co.

Bensamin P. Luwm,

WirLiam PATTERSON,

Grorce S. CORWIN, Dated September 22, 1846.
Commissioners, Rec’d. October 17, 1846.

to Rec’d. Book L-4, Page 530.

Tuae Morris & Issux

RAILROAD.

We, Benjamin P. Lum, William Patterson and
(teorge S. Corwin, commissioners duly ap-
pointed by Jeptha B. Munn HKsq., one of the
Judees of the Inferior Court of Common Pleas
in and for the County of Morris, on the applica-
tion of the Morris & lissex Railroad Company
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Commissioners’ Award to M. & E. R. R. Co.

to assess to Jabez L. Estile, the price or value of
the land now in the occupancy of the Morris &
Essex Railroad Company, and owned by the said
Jabez L. Estile under the act entitled An Act
to incorporate the Morris & Essex Railroad Com-
pany and the supplements thereto, which land 1s
situated in the Township of Rockaway, in said
county of Morris, as in and by the record of
our appointment as commissioners by the said
Jeptha B. Munn, Esq., before him will more
fully appear. Having taken upon ourselves the
duties of the aforesaid appointment, and having
first severally in due form, taken an oath before
the said Jeptha B. Munn, Esq., judge as afore-
said, faithfully to execute the duties of such ap-
pointment as commissioners as aforesaid, and it
having been duly proved on the oath and exam-
ination of Thomas I. Osgan, a witness, that the
said Jabez L. Estile had ten days previous notice
in writing of this meeting, and that the said
company had like notice, and that they were
notified to meet at the house of Jacob Hurd, in
Dover, in the Township of Randolph in said
County of Morris, on Monday the 7th day of
September A. D. 1846, at the hour of nine o’clock
A. M. on said day. We proceeded to examine
the land and real estate occupied by the Morris
& TFssex Railroad Company for the site of their
branch railroad, and having met and viewed the
premises and having caused a survey thereof to
be made, we ascertained the following to be a
true deseription of the land or real estate owned
by the said Jabez L. Kstell and taken by the
Morris & Essex Railroad Company for the site
of their branch railroad to Dover. Beginning at
Selee Tompkin’s Kast line and pursuing a line
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of stakes North thirty-five degrees forty-five
minutes FKast eleven chains to Joseph Jackson’s
West line embracing one and one-half rods on
each side of said line of stakes, and containing
three-fourths of an acre and twelve perches of
land (see map) viz:

for land $15
general damage 10 $25.

It is also awarded that the said railroad company
shall make a ditchfence or cattle guard on the
line between the said Jabez L. Kstell’s land and
the land of Joseph Jackson, and we the sub-
scribers, having viewed the lands of the said
Jabez L. Estell as well as the premises above de-
seribed occupied as aforesaid by the said Morris
& Essex Railroad Company as the site of their
branch road, and having heard the parties, as
well the said Jabez L. KEstell as the said com-
pany, their allegations, proofs and evidence and
Lkaving fully examined and duly considered the
proofs adduced before us, do hereby award,
order, adjudge, appraise and assess the price or
value of the above described lands of the said
Jabez 1. Kstell so as aforesaid taken by the said
Morris & Issex Railroad Company at the sum
of Twenty-five Dollars, which said sum of
Twenty-five Dollars we do hereby award and
order the said Morris & Kssex Railroad Com-
pany to pay unto the said Jabez L. Estell for
the price or value of his said land so as afore-
said taken by said company and as full satis-
faction for the same, including in said assess-
ment to said Jabez L. Estell all the costs and ex-
penses he is or may be put to in running, mak-

10

49
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ing and maintaining the fencing on the aforesaid
line of the said railroad; and all other damages
of every kind which he has or may sustain by
reason of the occupation of his aforesaid land,
premises and real estate by the said Morris &
FEssex Railroad Company, which we as commis-
sioners as aforesaid are authorized to assess
under and by virtue of the aforesaid act. The
said sum of Twenty-five Dollars so as afore-
said by us awarded to the said Jabez L. Kstell,
being in full satisfaction to the said Jabez L.
Fstell as well for the value of his land so as
aforesaid taken as for the damages occasioned
by the occupancy of his land by the said rail-
road company.

In Witness whereof, we the said Benjamin P.

Lum, William Patterson and George S. Corwin,
Commissioners as aforesaid, have hereunto set

our hands and seals this 22nd day of September

A. D. 1846.

Bexsamin P. Lum (L.
W. PATTERSON (L.
Gro. S. CorwIiN (L.

Map attached.




Estile Deed to M. & E. R. R, Co.

JaBez L. HsTivs Dated February 25, 1847

to Ack’d. February 25, 1847
Rec’d. October 6, 1847
Book M-4, Page 49

Tuae Morris & Essex
RatLroap CoMPANY.

To all to whom these presents may come, Jabez
L. Estile, of the Township of Rockaway, in the
County of Morris and State of New Jersey, sends
greetings:

Whereas, the Morris & Essex Railroad Com-
pany in pursuance of the provisions of an act of
the Legislautre of the State of New Jersey en-
titled an act to incorporate the Morris & lssex
Railroad Company, and the various supplements

{hereto, have surveyed a route for a railroad
from Morristown to Dover called the Dover
Branch of the Morris & Essex Railroad, which
route has been laid over the following described
tract of the said Jabez L. Estile, situated in the
Township of Rockaway, in the County of Morris
and State of New Jersey, beginning in the North-
easterly line of lands owned by Seely Tompkins
where the survey of railroad crosses the same and
running thence in a Northeasterly direction as
the stakes are set for said survey to the line of
lands in possession of Joseph Jackson embracing
such width as may be necessary for the construec-
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tion and maintenance of railroad not exceeding
two rods in width on each side of the line of stakes
set for the middle of said road through said
Jabez L. Estile’s land. This deed is upon the con-
dition that said railroad company shall at the time
of making said road, construet and build good and
sufficient cattle-guards where the said road enters
upon and leaves said Estile’s land not exceeding
two such cattle guards in number and shall keep
such cattle guards in good form. The said Estile
{o fence said road at his own expense. Now be
it known that the said Jabez L. Estile in consider-
ation of the sum of One Hundred Dollars to him
in hand well and truly paid by the said The Morris
& Essex Railroad Company, the receipt whereof
is hereby acknowledged hath and by these pres-
ents doth grant, bargain, sell, convey and confirm
unto the said The Morris & Essex Railroad Com-

pany and to their successors forever, the right,
liberty and privilege of entering upon the tract
of land above described, by its officers, agents, en-
gineers, superintendents, contractors, workmen
and other persons in their employ, and to take

possession of, hold, use, occupy and excavate the
same, and to erect embankments, bridges and all
other works necessary to lay roads, and do all
other things which shall be suitable or necessary
for the completion or repair of said road or roads.
To have and to hold the said tract of land and
premises unto the said Morris & Essex Railroad
Company, and to its successors and assigns for-
ever, for the purpose above mentioned, and for
all other purposes mentioned in the Act of incor-
poration and the several supplements thereto.
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In wiTNEss wHEREOF, the said Jabez L. Estile
hath hereunto set his hand and seal the 25th day
of February in the year of our Lord One Thou-
sand Eight Hundred and Forty-seven.

Jasez L. EstiLe (L. S.)

Signed, sealed and delivered
in the presence of
SamvueL B. Havsey

Acknowledged on February 25, 1847, before
Samuel B. Halsey, one of the Judges of the Court
of Common Pleas for the County of Morris.
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COMPLAINANT’S AFFIDAVITS.
Affidavit of Richard Bonno.

IN CHANCERY OF NEW JERSEY.

10 Between

Tuae Roockaway Rovurning ML, a
corporation,
Complainant, i
On Bill, &e.

b
and On Order to
TaE DELAWARE, LACKAWANNA AND Show Cause.
WesTERN RaiLroap ComMPANY,
and Tuae Morris AND HsseEx
Rarmroap CoMPANY,
Defendants.

20

StAaTE oF NEW JERSEY,
(County of Morris, S

Ricuarp Bonwo, of full age, being duly sworn
on his oath, deposes and says:

T am General Manager of Rockaway Rolling
Mill, a corporation of New Jersey, and have been
personally engaged in preparing the plant of com-
plainant, purchased from the Receiver of the In-
ternational High Speed Steel Company, for oper-
ation, and have charge of conveying of material to
and from its plant.

The only means of access by vehicles to and
from this plant, which is located between the right-
of-way of the Morris & Issex Railroad. under
lease to the Delaware, Lackawanna & Western
Railroad, the Central Railroad of New Jersey and
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Complainant’s Affidavit of Richard Bonno.

the Rockaway River, is by a grade crossing over
the right-of-way of the defendant company. That
crossing has to my personal knowledge been at
the same location since 1916, and was used by the
former owners of the plant, its agents, servants
and employees, and any one having any reason to
2o to or from its plant by vehicle.

On February 1st, 1927, the defendant caused its
servants or agents to rip up, remove and take
away the planks forming said crossing, and to
erect on each side of defendant’s tracks a fence
or barrier across the road leading to the com-
pany’s plant. This fence or barrier is about
twenty feet long, four feet high and so constructed
as to absolutely prevent access to or from the com-
panys plant by any vehicle. Access to and from
the company’s plant by pedestrians can only be
gained by walking down the right-of-way of the
defendant and around the fence.

The unlawful action of the defendant has re-
sulted in irreparable damage to the complainant,
and continues to result in irreparable damage and
loss to the complainant. It is absolutely essential
and necessary that material be taken to and from
said plant by trucks or vehicles, and access to the
company’s plant by fire apparatus, in case of a
fire, is absolutely prevented.

Ricaarp Boxwyo.

Subseribed and sworn to before me
this 5th day of April, 1927.

Hartie S. LLOREE
Notary Public of N. J.
(Seal)




28

Complainant’s Affidavit of Absalom Crampton.

Iy .
OO »

StaTE oF NEwW JERSEY,
County of Morris,

Apsarom Crameron, of full age, being duly
sworn on his oath, deposes and says:

I live in Denville Township about a quarter
of a mile from the plant formerly owned by Inter-
national High Speed Steel Co., now owned by
The Rockaway Rolling Mill.

I am fifty-two years old and can remember the
property on which that plant stands and surround-
ing property for forty-five years. My grand-
father, Charles Crampton, owned it at one time,
then my father owned it and then I and my
brother and sister owned it.

For the forty-five years I have known the prop-
erty there has been a crossing over the tracks of
the Lackawanna Railroad at exactly the same
place where the crossing was until the first part
of February, 1927, when the planks were taken
up and fence placed across what was the road.
The railroad was formerly the Morris & HKssex
and T have driven over the crossing many times
when a youngster. It was not planked when I
first remember the crossing but the road was in
the same place as now and between the tracks was
filled with dirt or gravel to make the crossing. The
crossing led from one part of my grandfather’s
property to the other, and was the only means of
access to the field lying between the railroad and
the Rockaway River.

I still pass the place frequently and know that
the crossing has been in its exact location and
used by the owners of the adjoining property for
the entire forty-five years.
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The crossing in question is the only means of
access to that field or property now and the land
on both sides of the track at that point has always
been owned by the same person at the same time.

All the buildings of the plant are across the
track from the road leading in to them and it is
necessary to cross the track at that crossing in
order to get to them.

All the time my grandfather, father or myself
and brother and sister owned the property, there
was never any controversy between the railroaa
company and any of us as to this crossing, and
the railroad kept the crossing in repair and main-
tained it and furnished the ties to make a bridge
over the ditch on each side of the railroad cross-
ing in order to get to it and across T}

AssarLoM CRAMPTON.

Sworn and subscribed to before me
this 5th day of April, 1927.

Harrie S. LoREE _
Notary Public of N. J.

(Seal)
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Complainant’s Affidavit of George E. Crampton.
P =

StaTE oF NEW JERSEY,
County of Morris, (™

Grorer K. Cramprow, of full age, being duly
sworn on his oath, deposes and says:

My grandfather, Charles Crampton, owned the
property formerly owned by the International
High Speed Steel Co. on both sides of the rail-
road. My father owned it later and myself,
brother and sister owned it after that.

I can remember for at least fifty years that
there was a crossing over the railroad tracks from
the property on one side to the property on the
other side, at the same place where the crossing
has just been closed and a fence put up.

When I was a boy and the property was owned
by my grandfather I rode over that erossing many
times. The crossing was always in the same loca-
tion and connected the property owned by my
ograndfather on both sides of the railroad. I know
that timber was carted over there and whenever
it was necessary, we notified the railroad and they
sent their section gang to the crossing, put in new
planks, fixed the crossing for the heavy trucking
and even widened and bridged the ditch near the
crossing so the erossing could be used.

During all the time I have known the crossing
it was in exactly the same location over the tracks
of the railroad. The railroad has always main-
tained the crossing, kept it in repair and kept it
open during the time it was owned by my family
and there was never any question or dispute as
to the crossing. Whenever notified, they came
and repaired the crossing, even putting in extra
wooden flanges to keep the wagon wheels from




Complainant’s Affidavit of George W. Stickle.

catching in the tracks when we were going to cart
hay or timber over the crossing. :

This crossing is and was the only way of. get-
ting over to the field between the tracks and the
Rockaway River. The entire plant of the Rocka-
way Rolling Mill is located in that field.

I am a contractor and a builder and live at Rock-
away, N. J.

During the entire fifty years that I have known
of the crossing it has never been closed, blocked
or obstructed or crossing prohibited until the first
part of February, 1927, when the fence was put
up at the crossing, by the railroad.

GrorgE K. CRAMPTON.

Subseribed and sworn to before me
this Hth day of April, 1927.

Harrie K. Lorgr
Notary Public of N. J.
(Seal)

Complainant’s Affidavit of George W. Stickle.

StaTE oF NEW JERSEY,
(lfounty of Morris, S

Grorge W. Stickne, of full age, being duly
sworn on his oath, deposes and says:

[ 1i
for 7

[ am familiar with the property now owned by
Rockaway Rolling Mill, formerly owned by Inter-
national High Speed Steel Company in the Bor-
ouch of Rockaway, formerly Township of Den-

e at Rockaway, N. J., and have lived there

years.

Vv
D)

ville, and once owned the property.




29

i

Complainant’s- Affidavit of George W. Stickle.

T know where the road crossing goes over the
railroad tracks of the Lackawanna (formerly the
Morris and Essex Division) and have known of
the crossing for at least 30 years. The railroad
at that place divided the property then owned
by the Cramptons. I bought timber from them
and the timber was brought out over that railroad
crossing. Since I have known the property the
crossing has been there and in about the same
location as it now is. To my knowledge the cross-
ing was never obstructed or.its use prohibited
until the present fence was put there by the
railroad the first part of this year.

The property at the place in question divided by
the railroad at this place has been owned by the
same person at the same time since the Cramptons
owned it.

Georee W. STICKLE.

Subscribed and sworn to before me
this 6th day of April, 1927.

Epwin J. MaATTHEWS
Notary Public of N. J.
(Seal)




33
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QY .
DD »

StatE oF NEW JERSEY,
County of Morris,

Lesuie Toop, of full age, being duly sworn on
his oath, deposes and says:

I live at Denville, N. J. When I was a boy my
orandfather Joseph Zeek owned property adjoin-
ing the property then owned by the Cramptons,
now owned by the Rockaway Rolling Mill. I often
visited my grandfather and with others went
swimming in the Rockaway River going down the
road through the Crampton property over the
crossing where the road crossed the railroad and
on over the road through the field upon which the
plant of the Rockaway Rolling Mill (formerly In-
ternational High Speed Steel Co.) is now erected.

I can remember that crossing for at least 35
years and know that the wagon road crossed the
track and was used by the owners of the property
or others having any reason to go beyond the
tracks for that length of time. The crossing was
at the place where it was until fenced off by the
Railroad Company on February 1st, 1927,

[ know George and Absalom Crampton when
they were boys and often went over the railroad
crossing with them and it was the only road or
path to get down through the field or woods to
the river from the Franklin Road, a public road.

. LzsrLie Tobp.

Subsecribed and sworn to before me?
this 5th day of April, 1927. g

Hartie S. LOREE
Notary Public of N. J.
(Seal)
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Complainant’s Affidavit of Michael S. Malone.

StaTE oF NEwW JERSEY, |
County of Morris, (™"

Micraer S. Maroxe, of full age, being duly
sworn on his oath, deposes and says:

I live in the Borough of Rockaway. I worked
for the International High Speed Steel Co. from
October, 1915 to May, 1926. 1 was purchasing
agent for the company, at its plant, involved In
this suit, for a great part of that time.

At the time I went to work for the company, the
railroad crossing was over the tracks of the de-
fendants at the same place as it was until the First
of February of this year, and the road leading
to it and from it was in the same place. It was
the only way of getting to the plant by vehicles
and was used the entire time of operation.

The railroad company made all the repairs to
the erossing, furnished all the material and labor
for making those repairs and from time to time
with the exception of one time a Mr. Hill of the
railroad company came to me and said the cross-
ing was in bad shape and wanted some planking
to fix it right away. I gave him some planking
from the Steel Company’s stock and he used it to
repair the crossing. All the work was done by
the railroad company’s men. The planking I gave
Mr. Hill was spruce 8 inches wide. He said it was
not suitable for the purpose but would replace
it with oak plank at the first opportunity. After
that he and his men took up the spruce planking
and put down other planking in its place.

MicaArL S. MALONE.
Sworn and subscribed this 5th)
day of April, 1927. g
Harrie S. Loree
Notary Public of N. J.
(Seal)
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Filed April 4, 1927.

IN CHANCERY OF NEW JERSEY.

Between 10

Tur Rockaway Rorrine MiLL, a
corporation,
(Complainant,

and

TaE DELAWARE, LACKAWANNA AND
WesTERN RaiLroAD CoMPANY,
and Tue Morris AND HissEx
RarLroap COMPANY,

Defendants.

The Delaware, Lackawanna and Western Rail-
road Company, and the Morris and Essex Rail-
road Company, answering the complainant’s bill
of complaint, says:

1. Tt has no knowledge or information sufficient
to form a belief so as to answer as to whether
Jabez L. Estile was the complainant’s predecessor S
in title to the property referred to in the first par-
agraph of the complainant’s complaint, but admits
the allegations contained in said paragraph, that
the records in the office of the Clerk of the County
of Morris. as set forth and described in said first
paragraph, do show that the said Jabez L. Estile
was the owner in fee simple of the land referred
to in said paragraph, obtaining the same bv the
deed of conveyvance referred to in said paragraph.
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II. Tt admits the allegations contained in the
second paragraph.

ITII. It admits the allegations contained in the
third paragraph.

IV. It admits the allegations contained in the
fourth paragraph.

V. It admits the allegations contained in the
fifth paragraph that ‘‘Thereafter and on or about
February 25, 1847, said Jabez L. Estile conveyed
to the defendant, the Morris and Essex Railroad
Company by deed dated February 25, 1847, and
recorded in the office of the Clerk of the County
of Morris in Book M-4 of deeds of said county
on pages 49, and so forth,”” the land and premises
described in the deed referred to in the said fifth
paragraph, a copy of which is annexed and made
to form a part of the complainant’s bill of com-
plaint and marked Schedule B.

VI. It admits the allegations contained in the
sixth paragraph that ‘‘the said strip or tract of
land so acquired by the defendant, The Morris
and Kssex Railroad Company,’’ by the deed re-
ferred to in the fifth paragraph of the complain-
ant’s bill of complaint, and made a part of the

0 complainant’s bill of complaint and marked Sched-
ule B, ““intersected said lands of said Jabez L.
Kstile deseribed in the first paragraph hereof, and
upon said strip or tract of land it erected a rail-
road which is operated by the Delaware, Lacka-
wanna and Western Railroad Company.’’

O
(3]

VII. Tt admits the allegations contained in the
seventh paragraph.

VIII. It admits the allezations contained in the
eighth paragraph.
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Answer.

IX. Tt has no knowledge or information suffi-
cient to form a belief so as to answer the allega-
tions contained in the ninth paragraph.

X. It admits the allegations contained in the
tenth paragraph that ‘‘there was located on the
first tract of land described in paragraph nine
hereof, several large factory buildings’’ “‘consti-
tuting a manufacturing plant,”” anc “until Feb-
ruary 1, 1897, access to said manufacturing plant
was by wagon road over the second tract of land
in said paragraph nine to defendant’s railroad
and thence across said railroad by means of a
wagon way or crossing.”’

These defendants say that the crossing referred
to in the tenth paragraph of the complainant’s
complaint was installed by the International High
Speed Steel Company as a result of an applica-
tion made by said Steel Company and an agree-
ment entered into with said International High
Speed Steel Company on May 3, 1915, wherein and
whereby the defendant, The Delaware, Lacka-
wanna and Western Railroad Company licensed
and permitted the construction, maintenance and
operation of said crossing across its track at
orade, and that said crossing was allowed and
permitted to be and remained across the track of
the Delaware, Lackawanna and Western Railroad
(‘ompany, until it was taken up by it on February
1, 1927.

XI. The defendants have no knowledge or in-
formation sufficient to form a belief so as to an-
swer the allegations contained in the eleventh
paragraph that ‘‘the said two tracts of land de-
seribed in said paragraph nine, have always at
the same time been in some common ownership
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Answer.

since the acquisition by the defendant, The Morris
and Essex Railroad Company of the strip or tract
of land described in said paragraph four hereof,”’
and with respect to the balance and remainder of
the allegations in said paragraph, it denies the
same.

XTII. Tt admits the allegations contained in the
twelfth paragraph that ‘““on February 1, 1927, the
defendant, The Delaware, Lackawanna and West-
ern Railroad Company, by its agents and servants,
removed the wagon-way or erossing,’”” ‘‘and erect-
ed and constructed on each side of said railroad
a fence across said wagon-way,”’ but denies the
balance and remainder of the allegations contained
in said paragraph.

XIII. It denies the allegations contained in the
thirteenth paragraph.

XIV. It denies the allegations contained in the
fourteenth paragraph.

XV. And these defendants, further answering
the allegations contained in the complainant’s
complaint, say that from the time of the acquisi-
tion of the land and premises by the defendant,
The Morris and Essex Railroad Company, set
forth, described and referred to in the complain-
ant’s bill of complaint as having been acquired
by the Morris and lissex Railroad Company, by
the deed of Jabez I.. Kstile, to The Morris and
[issex Railroad Company on or about February
25, 1847, a copy of which deed is annexed to and
made a part of the complainant’s bill of com-
plaint, and marked Schedule B, up until the pres-
ent time there mever has been any crossing or
road-way over its track or right-of-way connect-
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ing the properties separated by its right-of-way
and track, nor has any owner of the lands and
property separated by its right-of-way and track
ever requested a crossing or wagon-way, with the
exception of the crossing requested by the Inter-
national High Speed Steel Company, and licensed
and permitted by The Delaware, Liackawanna and
Western Railroad Company to the International
High Speed Steel Company, under and by virtue
of the licensed agreement between the Interna-
tional High Speed Steel Company and The Dela-
ware, Lackawanna and Western Railroad Com-
pany, which agreement was dated May 3, 1915,
and which crossing was constructed by the Inter-
national High Speed Steel Company on June 7,
1915, and maintained by it until said concern went
into bankruptey, and which crossing The Dela-
ware, Lackawanna and Western Railroad Com-
pany subsequently took up and removed on Feb-
ruary 1, 1927, after the complainant refused to
enter into a licensed agreement similar to the one
executed by the International High Speed Steel
Company with the defendant, The Delaware,
[.ackawanna and Western Railroad Company.

W aEerReroRe these defendants pray that the com-
plainant’s bill of complaint be dismissed as
against them with their taxed costs.

Freperic B. Scorr,
Solicitor for and of Counsel
of Defendants.
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DEFENDANTS’ AFFIDAVITS.

Affidavit of George J. Ray.

StaTE oF NEW JERSEY,
County of Hudson, i

Georce J. Ray, of full age, being duly sworn, on
his oath says:

I reside at Kast Orange, New Jersey.

I am the Chief Engineer of The Delaware, Lack-
awanna and Western Railroad Company, lessor
of The Morris and Essex Railroad Company, and
have been since the year 1908.

On April 26th, 1915, representatives of the In-
ternational High Speed Steel Company called at
my office with reference to our granting it per-
mission to make a crossing of our tracks at grade
on the Rockaway Branch, for teaming purposes,
into the plant which it was erecting along said
branch.

As a result of said application and subsequent
negotiations, an agreement was entered into with
the said International High Speed Steel Company
on May 3rd, 1915, which 1 executed on behalf of
The Delaware, Lackawanna and Western Rail-
road Company, a true copy of which agreement
is hereto attached to this my affidavit and marked
Schedule ‘“A.”’

I further state that the grade crossing contem-
plated by said agreement was constructed and
laid by the employees of the International High
Speed Steel Company on or about June 7th, 1915,
and that it was maintained by the said Interna-
tional High Speed Steel Company until the time
it ceased to do business and went into the hands
of a receiver.
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On the 6th day of September, 1922, a very seri-
ous accident happened at said crossing, due to the
carelessness of certain employees of the said In-
ternational High Speed Steel Company, and 1t
was not until the three cases brought by the in-
jured parties or their representatives had been
tried three times that an original judgment on a
verdict of Twenty-six Thousand Dollars ($26,000)
was wiped out.

I further state that the insolvency of the Inter-
national High Speed Steel Company during the
time said verdiets and judgments thereon were
in force caused The Delaware, Lackawanna and
Western Railroad Company considerable anxiety
because the indemnification by the said Interna-
tional High Speed Steel Company of the Raiiroad
(lompany, as provided in and by said agreement—
Schedule A—was rendered practically worth-
less.

As a result of said accident, it was determined
by The Delaware, Lackawanna and Western Rail-
road Company to take up said crossing and termi-
nate said license agreement and to that end, said
crossing was taken up on February 1st, 1927.

[ further state that on June 9th, 1926, the com-
plainant, The Rockaway Rolling Mill, advised The
Delaware, Lackawanna and Western Railroad
(‘ompany that it had recently purchased the plant
formerly of the International High Speed Steel
(‘ompany located between Rockaway and Dover,
New Jersey, and, as there was a very dangerous
crossing entering said plant, it was suggseted that
The Delaware, Lackawanna and Western Rail-
road Company put up a warning signal for said
crossing, to which communication, on June 21st,
1926, T replied, advising the said The Rockaway
Rolling Mill that the crossing in question was a
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Defendants’ Affidavit of George J. Ray.

personal privilege or a license granted by The
Delaware, Lackawanna and Western Raiiroad
Company under an agreement with the Interna-
tional High Speed Steel Company and, inasmuch
as it had gone out of business, it was the inten-
tion of the Railroad Company forthwith to take
up said crossing unless the said The Rockaway
Rolling Mill felt disposed to immediately make
application to the Railroad Company for a similar
license and permit to maintain said crossing,
which license permit the Railroad Company would
give consideration to, but that one of the terms
of said license permit would be that the Rockaway
Rolling Mill would be obliged to secure the Rail-
road Company’s indemnification for any accident
happening at the said crossing, the indemnifica-
tion running both from the Rockaway Rolling Mill
personally and with a bond of a well known surety
company, in an amount not less than Fifty Thou-
sand Dollars ($50,000.00), to which communica-
tion the said The Rockaway Rolling Mill replied,
by requesting a copy of said agreement with the
International High Speed Steel Company, cov-
ering said crossing, which copy was furnished to
sald The Rockaway Rolling Mill on July 3rd, 1926.

As a result of the conditions imposed in the
communication to The Rockaway Rolling Mill, for
permission to secure said crossing, the said The
Rockaway Rolling Mill abandoned its activities
to have said crossing either protected or main-
tained until the institution of the suit in which
I am now making this affidavit.

I further state that in my opinion, the con-
struction and maintenance of a grade crossing at
the place where the International High Speed
Steel Company formerly maintained a grade




Defendants’ Affidaivt of George J. Ray.
crossing under the agreement hereinbefore re-
forred to as ‘“Schedule A,”’ unless the Railroad
(ompany is adequately protected, is both unwise
and unsafe and highly dangerous and, in view of
the fact that, so long as I have known the situa-
tion to be, covering a period of over nineteen
years, there was no crossing, private, farm or
otherwise, at the exact location, or near the exact
location, of the crossing constructed by the Inter-
national High Speed Steel Company, as afore-
said, maintained or permitted by the Railroad
(lompany, that no such crossing should be ordered
or permitted at said place.

GeorGce J. Ray.

Subscribed and sworn to before me
this 2nd day of April, 1927.

Hazer LEMox _
Notary Public of New Jersey

(Seal)
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Schedule A.

(Lease dated May 3, 1915, between The Dela-
ware, Lackawanna and Western Railroad Com-
pany and International High Speed Steel Com-
pany.)

Tais AcreEMENT, made this 3rd day of May,
1915, by and between THE DELAWARE, LACKAWANNA
& WesterNy Rainroap Company, a Corporation of
the State of Pennsylvania, Lessee of The Morris
and Kssex Railroad Company, a corporation of
the State of New Jersey, party of the first part,
hereinafter called ‘‘Railroad Company,’”’ and the
IntERNATIONAL HicH SpEED STEEL COMPANY, & cOT-
poration of the State of New York, party of the
second part, hereinafter called the ‘“Steel Com-
pany,’’

Waereas, the Steel Company is the owner of
certain lands in the Township of Rockaway, Mor-
ris County, State of New Jersey, lying of either
side of the railroad of the Railroad Company, and
has applied to the Railroad Company for a license
and permit to construet, maintain and operate a
certain road across the track of the Railroad Com-
pany at the grade thereof for the purpose of af-
fording convenient access from the lands of the
Steel Company on the Southerly side of said track
to its lands on the Northerly side thereof, being
Plot No. 2 as shown upon the blueprint plan which

is hereto annexeed and made a part of this agree-
ment, and

WHEREAs, the Railroad Company has a2reed to
license and permit the construction, maintenanen
and operation of said road across its track at the
grade thereof in the location shown upon said
plan:

Now, THIS AGREEMENT WITNESSETH : That in con-
sideration of the premisees and of the covenants,
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terms, conditions and restrictions hereinafter con-
tained, to be severally kept, performed and ob-
served by the Steel Company, the Railroad Com-
pany hereby licenses and permits the Steel Com-
pany to lay, construct, maintain and use the said
road across its track at grade, at the location and
in the manner shown upon said map, subject, how-
ever to the following covenants, terms, conditions
and restrictions, to wit:

First: The said crossing shall be constructed
and maintained by the Steel Company at its sole
expense and in a manner satisfactory to the Chief
KEngineer of the Railroad Company.

Second : The Steel Company hereby agrees that
it will indemnify and save harmless the Railroad
Company from and against any and all liability,
loss, damages and expense and costs which the
Railroad Company may incur, sustain, suffer or
be subjected to by reason of the construction and
existence of said grade crossing upon the prop-
erty of the Railroad Company, or by reason of its
becoming out of repair or unsafe for travel there-
on. The Steel Company also agrees that it will
indemnify and save harmless the Railroad Com-
pany from and against any and all liability, loss,
damages, expenses and costs which the Railroad
Company may incur, sustain, suffer or be sub-
jected to by reason of the injury to person or
property of any person or persons, firms or cor-

porations using the same, whether due to or grow-
ing out of, directly or indirectly, the negligence
of the Railroad Company, its agents, servants or

employees, or otherwise.
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Third: The Railroad Company shall have the
right at any time, upon sixty days’ notice to the
Steel Company, to terminate this agreement and
to summarily revoke the license and permit herein
given, in which event the Steel Company shall
promptly remove all of its property from the
premises of the Railroad Company at its own
expense.

Ixn wiTNeEss WHEREOF, the parties hereto have
caused this agreement to be duly executed, the
day and year first above written.

TaE DELAWARE, LACKAWANNA AND
WesTErRN RarLroap COMPANY.
By G. J. Ray,

Chief Engineer.

INTERNATIONAL HicH SPEED STEEL
CoMPANY,
By Wm. Garrow Fisher,
President.
(Seal)

Attest:
Ralph Gillette,
Secretary.
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Affidavit of John Sexton,

StaTE OF NEW JERSEY,|
County of Morris, iy

Joun Sexton, of full age, being duly sworn, on
his oath, says:

[ am employed by the Delaware, Lackawanna
and Western Railroad Company, lessor of The
Morris and Essex Railroad Company, as its Road-
master and have been so employed for the last
twenty-six years.

As a part of my duties, I am obliged to know the
various railroad crossings, both public and pri-
vate, in the territory to which T am assigned; said
territory covering the Rockaway Branch of The
Delaware, Lackawanna and Western Railroad
(‘ompany which runs from Denville, New Jersey,
to East Dover, New Jersey.

[ am familiar with and know the location of the
plant of the International High Speed Steel Com-
pany, a corporation of New Jersey, which was
formerly located on the Rockaway Branch of The
Delaware, Lackawanna and Western Railroad
(‘ompany, and which plant, I am informed, was
purchased by The Rockaway Rolling Mill some
time in the month of June, 1926.

During the twenty-six years which I have been
2oadmaster of The Delaware, Lackawanna and
Western Railroad Company, I have had occasion,
i1 the course of my duties, to pass the plant of the
International High Speed Steel Company at least
once a week, and T am familiar with the location
where said International High Speed Steel Com-

pany’s plant was located.
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I recollect that the International High Speed
Steel Company applied to The Delaware, Lacka-
wanna and Western Railroad Company some time
in May or June, 1915 for a license or permit to
construet, maintain and operate a crossing at
grade across the tracks of The Delaware, Lacka-
wanna and Western Railroad Company, for the
purpose of affording access from the lands of the
International High Speed Steel Company on the
southerly side of the Railroad Company’s tracks,
to its lands on the northerly side thereof, and that
subsequently, the said International High Speed
Steel Company did construet said erossing and
maintain it at its sole expense until said Interna-
tional High Speed Steel Company went out of
business.

[ further state that during all the years that
I have been roadmaster of the Delaware, Lacka-
wanna and Western Railroad Company and fa-
miliar with the location of the crossing over the
track of the railroad into the plant of the Inter-
rational High Speed Steel Company, as herein-
before stated, that that was the only crossing and
means of ingress to or egress from said plant or
the properties on both sides of the railroad track
in existence.

[ further state that, prior to the construction
of said erossing by the International High Speed
Steel Company, there never was any crossing, at
orade, or otherwise, going over the tracks and
right-of-way of The Delaware, Lackawanna and
Western Railroad Company in exactly the same
or near said location and that there was no cross-

ing prior to the construction by the International
High Speed Steel Company hereinbefore referred

to used by the owners of the properties on each
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side of The Delaware, Lackawanna and Western
Raliroad Company’s single track.

[ further state that all orders during the last
twenty-six years to do any work on the tracks of
the Delaware, Lackawanna and Western Railroad
(‘ompany, such as bridging its right-of-way and
piping the ditches along its right-of-way, were
passed upon by myself and that the bridge of the
ditch on the easterly side of the right-of-way of
The Delaware, Lackawanna and Western Railroad
(‘ompany and the iron pipe on the westerly side
of the Railroad Company’s right-of-way, where
crossed by the road constructed and maintained
Ly the International High Speed Steel Company,
were not put in or the material furnished by The
Delaware, Lackawanna and Western Railroad
(‘ompany, but that both said work and the mate-
rials were done and furnished by the International
High Speed Steel Company under the agreement
between it and The Delaware, Lackawanna and
Western Railroad Company, hereinbefore re-
ferred to.

I further state that the Delaware, Lackawanna
and Western Railroad Company never maintained
the crossing into the International High Speed
Steel Company’s plant, nor renewed the planks in
it, but that said crossing was maintained solely
Ly the said International High Speed Steel Com-
pany and that it renewed the planks in said cross-
i1.e when it was required.

I admit that on February 1st, 1927, all of the

planks in said crossing leading into the place
where the International High Speed Steel Com-
pany had constructed a crossing under the license
acreement hereinbefore referred to, were removed
kv The Delaware, Lackawanna and Western Rail-
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road Company, and I further state that there was
erected and constructed on the property of The
Delaware, Lackawanna and Western Railroad
Company two fences, one on each side of its tracks,
so that ingress to or egress from and over the
crossing formerly constructed and maintained by
the International High Speed Steel Company was
made impossible.

[ further state that the erossing so blocked and
hereinbefore referred to has, ever since its exist-
ence, been a source of danger to trains operating
over its Rockaway Branch, and its passengers be-
ing carried thereon.

JOHN SEXTON.
Subscribed and sworn to before me
this 2nd day of April, 1927.
Hazen LEmox

Notary Public of New Jersey
(Seal)

Defendants’ Affidavit of Thomas Wallace.

STATE oF NEW J 1<:ns1~:\’-2
County of Morris, S.m,_

Tuaomas Warrace, of full age, being duly sworn,
on his oath, says:

I am employed by The Delaware, Lackawanna
and Western Railroad Company as its Assistant
Roadmaster and work under one John Sexton. its
Roadmaster, having charge of the territory which
includes the Rockaway Branch of The Delaware,
[Lackawanna and Western Railroad Company run-
ning from Denville, New Jersey, to Kast Dover,

40 New Jersey.
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T further state that T have been Assistant Road-
master of The Delaware, Lackawanna and West-
ern Railroad Company since January, 1911, and
during that time, have acquired a familiarity with
the Rockaway Branch of The Delaware, Lacka-
wanna and Western Railroad Company, having
traveled over it either on foot or on track motor
at least once a week during my time of service
as said Assistant Roadmaster.

I know where the former plant of the Interna-
tional High Speed Steel Company was located on
the Rockaway Branch of The Delaware, Lacka-
wanna and Western Railroad Company and recol-
lect that in about the month of June, 1915, the
International High Speed Steel Company installed
a crossing over the tracks of The Delaware, Lack-
awanna and Western Railroad Company for the
purpose of securing ingress to and egress from
their plant.

[ further state that prior to the erection of the
plant of the International High Speed Steel Com-
pany, there was no crossing at grade across the
tracks of the Delaware, Lackawanna and Western
Railroad Company at exactly, or nearly exactly,
the same place where the crossing was constructed
and maintained by the International High Speed
Steel Company, and that during the time I have
been Assistant Roadmaster, there never was any
crossing at grade at any other point over the
tracks of The Delaware, Lackawanna and West-
ern Railroad Company, connecting up the lands

owned by persons either side of the Railroad Com-

pany’s right-of-way adjacent or contiguous to the
place where the International High Speed S.eel
(Company subsequently erected its plant.

I know of my own personal knowledge that The
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Delaware, Lackawanna and Western Railroad
Company never maintained the crossing leading
into the plant of the International High Speed
Steel Company hereinbefore referred to, or re-
paired said crossing by putting new plankings in
said crossing, but that the said crossing was main-
tained and repaired by the International High
Speed Steel Company, the material for said re-
pairs being furnished by said International High
Speed Steel Company.

[ further state that the bridging of the ditch
on the easterly side of the right-of-way of The
Delaware, Lackawanna and Western Railroad
(ompany and the iron pipe on the westerly side
of the right-of-way of the Railroad Company
where the ditch was crossed by the road con-
structed and maintained by the International High
Speed Steel Company, referred to in the affidavit
of Kdward Ehlers in this cause, were bridged and
piped by the International High Speed Steel Com-
pany, the material for the same being furnished
by the International High Speed Steel Company.

TraoMAs WALLACE.

Subscribed and sworn to before me )
this 2nd day of February, 1927. g

Hazer LemoxN
Notary Public of New Jersey.

(L. 8.)
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StatE oF NEW JERSEY,)

ey

County of Morris, WS

Winiam Hra, of full age, being duly sworn,
on his oath, says:

I am fifty-eight years old and live at Rocka-
way, New Jersey, about half a mile from where
the plant of the International High Speed Steel
Company was constructed in the year 1915, ad-
joining the right-of-way of the Morris and Kssex
Railroad Company, on its Rockaway Branch,
which extends from Denville, New Jersey, to Kast
Dover, New Jersey.

Qince December 16th, 1911, I have been em-
ployed by the Delaware, Lackawanna and West-
ern Railroad Company, as its Section Foreman,
having charge of its Rockaway Branch, which
branch has a single track, extending as here-
inbefore described and passing the place where
the International High Speed Steel Company’s
plant was erected and continued in operation un-
til it went into the hands of a receiver and closed
down.

As section foreman, I have charge of the right-
of-way of the Rockaway Branch of the Railroad
and my duties always have been to see that its
track was in proper condition and that its right-
of-way was properly kept to prevent fires from
starting thereon, and by reason of my duties I
have been continuously on said Rockaway Branch
since T was first employed by the Delaware, Lack-
awanna and Western Railroad Company up to
the present time, and, in that way, I have gained
my familiarity with the location of the property
formerly of the [nternational High Speed Steel
Company, which was fenced by said concern.
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I remember on June Tth, 1915, the employees
of the International High Speed Steel Company
placing and constructing a crossing over the
tracks of the Rockaway Branch of the Delaware,
Lackawanna and Western Railroad Company,
for the purpose of affording access into said
plant, and I remember the employees of the Inter-
national High Speed Steel Company putting a
pipe along the right-of-way of the Railroad
(Company, near the crossing so constructed by the
International High Speed Steel Company for
the purpose of taking care of the drainage at
that point.

The employees of the International High
Speed Steel Company also constructed and made
the approaches to said crossing over the rail-
road track so constructed as hereinbefore recited.

From the time said crossing was constructed
by the employees of the International High
Speed Steel Company on June 7th, 1915, up
until February 1st, 1927, when said crossing was
taken up by me under instructions from my
superiors, said crossing was never repaired by
me nor any of the forces under me and in my
charge, and the only thing I had to do with said
crossing was to see that it was in such shape as
to permit the safe running of trains over it.

When I took up the planking at said crossing
cn February 1st, 1927, T also put up a fence so as
to block the use of said crossing and this fence
is located entirely within the right-of-way of The
Delaware, Lackawanna and Western Railroad
Company.

From December 16th, 1911, when T first became
Section Foreman of the Delaware, Lackawanna
and Western Railroad Company of its Rockaway
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Branch, up until June 7th, 1915, I was continu-
ously passing over said Rockaway Branch at the
place where the International High Speed Steel
Company subsequently erected its plant, and
during that time, there was never any crossing of
any kind whatsoever at exactly the same loca-
tion where the International High Speed Steel
(Company’s crossing hereinbefore referred to was
constructed, or at any point crossing the tracks
of The Delaware, Lackawanna and Western Rail-
road Company over its right-of-way connecting
what subsequently were the properties of the
International High Speed Steel Company on
cach side of the tracks and right-of-way of said
Railroad Company, and during said time, nobody
ever used to cross sald tracks for any purpose
whatsoever to my knowledge.

Wirniam Hrior.

Subscribed and sworn to before me
this 2nd day of April, 1927.

Hazen LemoN
Notary Public of New Jersey.

(L. S.)
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StaTE oF NEW JERSEY,
County of Morris,

D]e

WiLniam SEUMAN, of full age, being duly sworn,
on his oath, says:

I am sixty-one years old and I reside at Frank-
lin Road, Rockaway, New Jersey, about half a
mile east of the place where the plant of the In-
ternational High Speed Steel Company was at
one time located on the Rockaway Branch of The
Delaware, Lackawanna and Western Railroad
Company.

For twenty years I have been employed by The
Delaware, Lackawanna and Western Railroad
Company as a carpenter and frequently, during
said time, have passed, on foot, the place where
the International High Speed Steel Company’s
plant was subsequently eredted, and I remember
when the crossing of the International High Speed

Steel Company’s plant was put in over the tracks
of The Delaware, Lackawanna and Western Rail-
road Company, for the purpose of furnishing ac-
cess to said International High Speed Steel Com-

pany’s plant.

Prior to the time of the installation of said
crossing, I was familiar with the right-of-way of
said The Delaware, Lackawanna and Western
Railroad Company as it passed the point where
the International High Speed Steel Company sub-
sequently installed a crossing, and during the time
prior to the installation of said crossing, I am
positive that there was no crossing of any kind
whatsoever over the tracks of The Delaware, Lack-
awanna and Western Railroad Company on its
Rockaway Branch, conneeting properties on both
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sides of the tracks of the Delaware, Lackawanna
and Western Railroad Company in the neighbor-
hood or vicinity of the place where the Interna-
tional High Speed Steel Company subsequently
erected and constructed its crossing, or at any
other point in the neighborhood or vicinity of the
plant of the International High Speed Steel Com-
pany.

WiILLIAM SHUMAN.

Subseribed and sworn to before me
this 2nd day of April, 1927.

Hazer Lemox
Notary Public of New Jersey.

(Seal)
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Affidavit of Jeremiah D. Cooper.

IN CHANCERY OF NEW JERSEY

Between

TaE Rockaway RoLrine My, a
corporation,
Complainant,
On Bill, ete.
On Order to
Tue DELawarg, Lackawan~a axpl Show Cause.
WEesTERN RaiLroap CoMPANY,
and TaeE Morris AND Kssex
RatmLroap ComPANY,
Defendants.

and

STATE oF NEW »,]m_:sm.’?
County of Hudson, i

Jeremian D. Coorer, of full age, being
sworn, on his oath, says:

[ reside at Denville, New Jersey.

[ am eighty-five years old.

F'rom the year 1873, to the year 1911, I was em-
ployed by The Delaware, [rackawanna and West-
ern Railroad Company, being one of its Section
Foremen, for over a period of thirty-six vears.

During the time I was the Section Foreman
of The Delaware, Lackawanna and Western Rail-
road Company, part of mv territory included the
Rockaway Branch of said Railroad. running from
Fast Dover, New Jersey, to Rockaway, New Jer-
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sey, passing the place where the International
High Speed Steel Company subsequently erected
its plant.

[ remember distinetly the locality where the
International High Speed Steel Company’s plant
vas subsequently located, it being my duty dur-
ing the years that I was Section Foreman to pass
said place almost daily for at least thirty-six
years.

[ know where the grade crossing over the tracks
of The Delaware, Lackawanna and Western Rail-
road Company, running into the plant of the In-
ternational High Speed Steel Company, was
located, and I know of the condition of that place
for at least forty years before said crossing was
installed.

As a result of my almost continuous presence
i1 the vicinity of where said erossing was subse-
quently constructed, T know that there was no
crossing over the track of the Delaware, Lacka-
wanna and Western Railroad Company, connect-
ing the properties on either side of the Railroad
Company’s tracks, of any kind whatsoever, prior
{c the construction by the International High
Speed Steel Company of the crossing hereinbe-
fore referred to.

Once while T was Section Foreman the owner
of the property between the railroad track and
the Rockaway River sold some timber on that
1and and so that he could conveniently cart it out
he applied to the Supervisor of the Railroad 'om-

pany to put some planks about the rails of the
track. T put the planks there and after the wood
was carted out T took the planks up, and from that
time up until T quit my job as Section Foreman
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Hall.

in 1911, there never was any other crossing there.
This crossing I have referred to was taken up
by me about twenty years ago.

JereMmiag D. COOPER.

Subscribed and sworn to before me
this 5th day of April, 1927.

Hazen LemonN
Notary Public of New Jersey.

(L. S.)

Defendants’ Supplemental Affidavit of John H.
Hall.

Qa
OO »

County of Hudson,

StaTE 0OF NEW JERSEY,%

Joux H. Harw, of full age, being duly sworn,
on his oath, says:

[ am seventy-nine years old and reside at Den-
ville, New Jersey.

I am familiar with the crossing leading over
the tracks of the Rockaway Branch of The Dela-
ware, Lackawanna and Western Railroad Com-
pany into the plant formerly of the International
High Speed Steel Company, although I do not rec-
ollect the exact time that the said International
High Speed Steel Company put down said cross-
ing over the Railroad Company’s tracks.

For a number of years I worked for the Dela-
ware, Lackawanna and Western Railroad Com-
pany, first as a Section hand and later as a sec-
{ion foreman.
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From the year 1866 to 1870, I worked as a sec-
tion hand under one Charles White, a Section
Foreman of The Delaware, Liackawanna and West-
ern Railroad Company on the Rockaway Branch
of said Railroad Company and during said time,
I daily traversed said branch, passing and work-
ing around the vicinity where the International
High Speed Steel Company’s plant was subse-
quently located and the crossing installed by it
and, during said time, I know that there was no
crossing of any kind whatsoever, either private
o publie, farm erossing, or otherwise, in exactly,
or in nearly exactly, the same location as the
crossing subsequently installed by the Interna-
tional High Speed Steel Company.

I further state that during the time I worked
under Section Foreman Charles White, there was

e erossing of any kind whatsoever over the tracks
of The Delaware, Lackawanna and Western Rail-
road Company, connecting the land on both sides
of the said railroad in the neighborhood or vicin-
ity of where the plant of the International High
Speed Steel Company was subsequently erected.

JorN HawrL.

Subseribed and sworn to before me
this 5th day of April, 1927.

Hazen Lemox
Notary Public of New Jersey.

(Seal)

10

30
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County of Hudson,

Epwin L. BarzrLEer, of full age, being duly sworn,
cn his oath, says:

I live at Clark Summit, Pennsylvania.

I am sixty-nine years of age, and, for more than
forty vears, have been a locomotive engineer run-
ning locomotives for The Delaware, Lackawanna
and Western Railroad Company over its various
branches, including the Rockaway Branch, run-
ning from Denville, New Jersey, to last Dover,
New Jersey, having passed over said branch dur-
ing said time at least three times a week.

I am familiar with the location of what was
formerly the plant of the International High
Speed Steel Company, located on the Rockaway
Eranch of The Delaware, Lackawanna and West-
ern Railroad Company, and I recollect when said
plant was erected.

I further state that I recollect when a crossing
was constructed over the tracks of The Delaware,
Lackawanna and Western Railroad Company,
icading into the plant of the International High
Speed Steel Company.

[ further state that I recollect the condition of
the exact location of the crossing over the Rail-
road Company’s tracks leading into the Interna-
tional High Speed Steel Company’s plant, prior
to the installation of said ecrossing, and further
«tate that there was no crossing at grade leading
aeross the tracks of The Delaware, Lackawanna
ard Western Railroad Company at exactly the
same location as the crossing lealing into the
ylant of the International High Speed Steel Com-
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Muyers.

pany hereinbefore referred to, or at any other
place connecting the lands contiguous or adjacent
to the lands subsequently occupied by the Inter-
national High Speed Steel Company, prior to the
ccnstruetion of the erossing leading into the plant
a< hereinbefore stated by myself.

Epwin L. BARZLER.

Subseribed and sworn to before me
this 5th day of April, 1927. S

Hazer Lemon
Notary Public of New Jersey.

(Seal)

Defendants’ Supplemental Affidavit of Fred
Myers.

STATE OF NEW JERSEY,
County of Hudson, (™

Frep Mvyers, of full age, being duly sworn, on
his oath, says:

[ live at Rockaway, New Jersey, and am forty-
nine yvears old.

When I was seventeen years old, I started to
work as a section hand for the Delaware, Lacka-
wanna & Western Railroad Company and for over
two years, I worked for said Company in that
capacity.

The territory or place over which I worked dur-
g that time was on the Rockaway Branch of The
Delaware, Lackawanna and Western Railroad
(Company running from Denville, New Jersey, to
liast Dover, New Jersey, said branch passing the
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land upon which the International High Speed
Steel Company subsequently erected its plant,
said plant being on the northerly side of the Rail-
road Company’s track and right-of-way and
bounded on the other side by the Rockaway River.

[ recollect very well the character of the land
as it appeared during the time I worked as a sec-
tion hand for the Delaware, Lackawanna and
Western Railroad Company and upon which land
the plant of the International High Speed Steel
(‘fompany was subsequently erected.

At the time that I was such section hand, the
land in question was low laying ground and both
ir the spring and in the winter, it was frequently
covered by the waters from the Rockaway River.

At the time I was such section hand, there was
ne wagon road, or way, or crossing connecting the
lands which subsequently were acquired by the
International High Speed Steel Company on both
sides of the Railroad Company’s track and right-
of-way; nor was there any evidence on the oground
that there ever had been a crossing, wagon road
or any other character of crossing connecting the
lJands in question and passing over the Railroad
Company’s tracks or right-of-way.

Frep MYERS.

Subsecribed and sworn to before mo?
this 5th day of April, 1927. S

Hazer LEMoN
Notary Public of New Jersey.

(Seal)
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StATE oF NEW JERSEY,
County of Hudson,

It .
O«

Axprew Best, of full age, being duly sworn, on
his oath, says:

I live at Stanhope, New Jersey.

I am fifty-nine years of age, and, for more than
twenty-two years, have been a locomotive engineer
running locomotives for The Delaware, Lacka-
wanna and Western Railroad Company over its
various branches, including the Rockaway Branch,
running from Denville, New Jersey, to KEast
Dover, New Jersey, having passed over said
branch during said time at least six times a week.

I am familiar with the location of what was
formerly the plant of the International High
Speed Steel Company, located on the Rockaway
Branch of The Delaware, Lackawanna and West-
ern Railroad Company, and I recollect when said
plant was erected.

[ further state that T recollect when a crossing
was constructed over the tracks of The Delaware,
Lackawanna and Western Railroad Company,
leading into the plant of the International High
Speed Steel Company.

[ further state that I recollect the condition of
the exact location of the crossing over the Rail-
road Company’s tracks leading into the Interna-
ttonal High Speed Steel Company’s plant, prior
to the installation of said crossing, and further
state that there was no crossing at grade leading
across the tracks of the Delaware, Lackawanna
and Western Railroad Company at exactly the
same location as the crossing leading into the plant
of the International High Speed Steel Company
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Draney.

hereinbefore referred to, or at any other place
connecting the lands contiguous or adjacent to the
lands subsequently occupied by the International
High Speed Steel Company, prior to the construc-
tion of the crossing leading into the plant as here-
inbefore stated by myself.

ANDREW BESsT.

Subscribed and sworn to before mu,z
this 5th day of April, 1927. S

Hazer Lemox
Notary Public of New Jersey.

(L 8.)

Defendants’ Supplemental Affidavit of John
Draney.

StAaTE OF NEW J 1{1{51-:\',2
County of Hudson, S

Joux Draxey, of full age, being duly sworn,
cn his oath, says:

[ live at Jersey City, New Jersey.

[ am sixty-five years of age, and, for more
than thirty-five years, have been a locomotive
engineer running locomotives for The Delaware,
Lackawanna and Western Railroad Company
over its various branches, including the Rocka-
way Branch, running from Denville, New Jersey,
to Fast Dover, New Jersey, having passed over
said branch during said time at least three times
a week.

[ am familiar with the location of what was
formerly the plant of the International High
Speed Steel Company, located on the Rockaway
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Draney.

Branch of The Delaware, Lackawanna and West-
ern Railroad Company, and I recollect when said
plant was erected.

I further state that I recollect when a cross-
ing was constructed over the tracks of the Dela-
ware, Lackawanna and Western Railroad Com-
pany, leading into the plant of the International
High Speed Steel Company.

[ further state that I recollect the condition
of the exact location of the crossing over the
Railroad Company’s tracks leading into the In-
ternational High Speed Steel Company’s plant,
prior to the installation of said crossing, and
further state that there was no crossing at grade
leading across the tracks of the Delaware, Lacka-
wanna and Western Railroad Company at ex-
actly the same location as the crossing leading
into the plant of the International High Speed
Steel Company hereinbefore referred to, or at
any other place connecting the lands contiguous
or adjacent to the lands subsequently occupied
by the International High Speed Steel Company,
prior to the construetion of the crossing leading
into the plant as hereinbefore stated by myself.

JoaN DRANEY.

Subseribed and sworn to before me
this 5th day of April, 1927.

Hazer LLEMON
Notary Public of New Jersey.

(L. S.)

30
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Defendants’ Supplemental Affidavit of Warren
Surnburger.

StaTE oF NEW YORK,
& (S
UOUH'[_\' Ot NC\V l OI'k, e o

WarreN SurNBURGER, of full age, being duly
sworn, on his oath, says:

I live at Dover, New Jersey, and have lived
there for forty years.

[ became associated with the International High
Speed Steel Company at about the time its build-
ings were being constructed adjacent to the rail-
road tracks of the Delaware, Lackawanna and
Western Railroad Company on its Rockaway
Branch between Rockaway, New Jersey, and ast
Dover, New Jersey, and remained with said Com-
pany until the fall of the year 1916, and from
May, 1915, until I left, my position there was that
of Superintendent.

[ further state that after the buildings of said
International High Speed Steel Company’s plant
were built, it was necessary to fill in the ground
of said buildings and the yard of said plant, the
land being low lying property. As a result of
such necessity, I decided to utilize the sand in a
sand pit on the other or southerly side of the rail-
road tracks for the purpose of fill for the floors
or ground of said buildings and the yard. This
sand pit on the southerly side of the Railroad
(‘ompany’s track was about three hundred (300”)
feet from the railroad track, and the property or
land between said sand pit and the railroad track
was of such a swampy nature that it was impos-
sible to walk from the sand pit up to the railroad
track.

[ further state that, as a result of my desire to

40 Go the filling in the building and yards of the In-
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Defendants’ Supplemental Affidavit of Warren
Swrnburger.

ternational High Speed Steel Company’s plant, 1
decided to make a crossing over the Railroad Com-
pany’s track and, when I started to do so, I was
stopped by Mr. John Sexton, the Roadmaster of
The Delaware, Lackawanna and Western Railroad
(ompany, who advised me that I had no authority
whatsoever to make any crossing over the Rail-
road Company’s track.

As a result of being stopped and on account
of my desire to use the sand in the sand pit in
question, the International High Speed Steel Com-
pany subsequently entered into an agreement with
the Delaware, Lackawanna and Western Railroad
Company for the purpose of permitting a cross-
ing to be laid across its tracks, so that access could
be obtained to said plant on the other side of its
tracks from the sand pit.

[ was subsequently notified that I might go
ahead with the construction of a crossing over
the Railroad Company’s tracks and about June
3. 1915, 1 advised the Railroad Company that I
Lad procured the necessary planking, spikes and
material to construct the crossing and was ready
to lay the same, and subsequently, on June 7, 1915,

said crossing was put down by the employees of
the International High Speed Steel Company un-
der my supervision and in the presence of William
Hill, the Section Foreman of the Railroad Com-

pany.

There was a road leading from the sand pit on
the southerly side of the Railroad Company’s
tracks to the Franklin Road, which was also on
the southerly side of the Railroad Company’s
{racks, leading to Rockaway and Franklin, but
this road, at the time I constructed the crossing
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Defendants’ Supplemental Affidavit of Warren
Suwrnburger.

in question for the International High Speed Steel
Company hereinbefore referred to, did not extend
beyond said sand pit on the southerly side of the
Railroad Company’s tracks, and there was no evi-
dence that said road had ever been carried over
the Railroad Company’s tracks.

I further state that during the time that I was
connected with the International High Speed Steel
Company, the Railroad Company never did any-
thing to the crossing in question so constructed
by me, but that I had the employees of the Inter-
national High Speed Steel Company maintain the
same in every way and detail.

WARREN SURNBURGER.

Subseribed and sworn to before me%

this 7th day of April, 1927.

JosepH FIELL.

A Foreign Commissioner of Deeds
for the State of New Jersey in New
York. Commission expires June
3, 1928.

(Seal)
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Conclusions.

IN CHANCERY OF NEW JERSEY.

Between

Tae Rocrkaway Rovovoine MiLL
CORPORATION,
Complainant SN
bk o On Bill, &e.,

On Order to

and
Show Cause.

DeLawARE, LackawanNa & WEsT-
ErN R. R. Compaxny, and Mor-
ris & Essex R. R. Company,

Defendants.

Application for a preliminary mandatory in-
junction, Heard on bill, answer and affidavits.

For the Complainant, Messrs. Kine & Voer,
Solicitors (Mr. Epw. P. Stour, of Counsel).
)

For the Defendants, Mr. Freberic B. Scort.

FaLvron, V. C.:

The bill is filed to compel the defendants to
provide, or restore for the benefit and use of
complainant, a suitable wagon-way or Crossing
over defendants’ railroad where it intersects
complainant’s lands. The matter is now before
the court on the return of an order requiring the
defendants to show cause why a preliminary
mandatory injunction should not issue to compel
the defendants to restore a wagon-way OTI Cross-
ine which is said to have been provided by the
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Morris and Essex Railroad Company many years
ago, and the use of which was exercised by the
intersecting landowners up to February 1, 1927,
when complainant was deprived of the use of
such wagon-way or crossing by a fence erected
by the defendants on each side of their railroad
which prevents passage across the railroad.
Briefly stated, the bill alleges that on and
prior to September 22, 1846, one Jabez L. Kstell
owned certain farmlands in the Township of
Rockaway, Morris County, N. J.; that on or
about said date Morris & Kssex Railroad Com-
pany, under the authority of its charter (P. L.
1835, p. 29), by appropriate proceedings con-
demned a right-of-way for a railroad across a
portion of said lands, and thereafter erected a
railroad thereon; that the lands thus acquired by
said Company are described in a report of com-
missioners bearing date September 22nd, 1846;
that by deed dated February 25, 1847 Jabez L.
Estile conveyed to said Company-a certain strip
or parcel of land therein described for a right-
of-way for its railroad, said deed purporting to
orant to the grantee substantially the same right,

liberty and privilege of entering upon and mak-
ing use of the land therein mentioned as was ac-
quired by said grantee by the award in condem-

nation proceedings in and to the lands acquired
thereby; (there is a variance in the descripiion
of the parcel of land acquired through the con-
demnation proceeding and that acquired by the
aeed, and the deed is—‘‘upon the condition that
said railroad company shall, at the time of mak-
ing the said road, construct and build good and
cufficient cattle-guards where the said road en-
ters upon and leaves said Estile’s land, not ex-
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ceeding two such cattle-guards in number, and
shall keep such cattle-guards in good form. The
said FEstile to fence said road at his own ex
pense’’) ; that said Company leased, under legis-
lative sanction, all its rights, powers and priv-
lleges to Delaware, Lackawanna & Western Rail-
road Company, and the latter Company assumed
all the obligations of the former company in the
cperation of the railroad, which, as laid out,
intersected the lands of Kstell; that the portion
cf the Iistell lands now owned by complainant,
title to which was acquired by deed dated June 2,
1926, has always been in the same common own-
ership; that under Section 9 of the charter of
Morris & KEssex Railroad Company, and under
Section 26 of the General Railroad Law (P. L.
1903, p. 659), a duty 1s 1mposed upon the de-
fendants, where their railroad intersects any
firm or lands of any individual, to provide and
keep in repair suitable wagon-ways over and un-
aer said road, so that he may pass the same;
that at the time complainant acquired the lands
in question, so intersected by defendants’ rail-
road, there was a wagon-way over said railroad
from the lands on one side thereof to the lands
on the other side, and such wagon-way was the
cnly means of access to a large manufacturing
piant situated on the portion of complainant’s
lands which lie between the defendants’ railroad
and the Rockaway River; that on February 1,
1927, defendants removed said wagon-way and
crected a fence on each side of the railroad,
thereby depriving complainant of its only access
to its said manufacturing plant, which is of great
value; that on and prior to February 1, 1927,
complainant was engaged in making repairs and
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alterations to its said plant for extensive manu-
facturing purposes, and operations; that by rea-
son of the acts complained of the complainant is
deprived of the use of the wagon-way aforesaid,
and of its manufacturing plants, and suffers irre-
parable damage.

Defendants, by their answer, admit most of
the allegations of the bill, but say that the wagon-
way over their railroad, which existed at the
time of the acquisition of the aforesaid lands by
complainant, was such as constructed and main-
tained by The International High Speed Steel
(Company, complainant’s immediate predecessor
in title, under a license agreement, dated May 3,
1915, between said Steel Company and Delaware,
Lackawanna & Western Railroad Company,
which latter company, under the terms of said
agreement, was not obliged to provide and keep
said wagon-way or crossing in repair and re-
served the right to revoke such license upon sixty
days notice to the licensee, in which event the
licensee was to promptly remove such wagon-
way or crossing; that on February 1, 1927, in
accordance with such agreement, the licensor re-
moved said wagon-way or crossing, after the
complainant refused to enter into an agreement
similar to the one executed by said Steel Com-
pany with Delaware, Lackawanna & Western
Railroad Company. Defendants assert theie
never has been any crossing or roadway over its
track or right-of-way connecting the properiies

separated by its right-of-way and track, nor has

any owner of lands and property separated by
its right-of-way and track ever requested a cross-
ing or wagon-way, with the exception of that re-
quested by the International High Speed Steel
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Company and licensed as aforesaid, and by vir-
tue of said license agreement a crossing was con-
structed by said Steel Company on June 7th,
1915, and maintained by it until it went into
bankruptey, and defendant Delaware, Lacka-
wanna & Western Railroad Company took up
and removed said wagon-way or crossing on Feb-
ruary 1, 1927, after the complainant refused to
enter into an agreement similar to the one exe-
cuted by the Steel Company with said defendant.
The date when said licensee went into bankruptey
i1s not stated.

Complainant, by its affidavits, which outweigh
in my opinion, the affidavits submitted on behalf
of the defendants, show that there had been a
wagon-way or crossing at the place in question
for upwards of fifty years which had been used
by complainant’s predecessors in title for the cart-
ing of hay, timber, etc., and by complainant as
a means of access to its manufacturing establish-
ment, and that such wagon-way or crossing was
kept in repair by the defendants.

Defendants, by their affidavits (the affiants
Leing principally employees of the defendants),
disclaim the existence of any wagon-way or cross-
ing at the place in question other than the one
construeted in the year 1915, under the license
agreement aforesaid.

Of the affidavits submitted on behalf of the com-
plainant, those of Absalom Crampton and George
. Crampton refer to conditions existing for a

reriod of upwards of forty-five years. They say
that the land on either side of defendants’ rail-
road, at and about the location of the wagon-way
or crossing in question, was owned, at various

times during the aforesaid period, by their grand-




76

C'onclusions.
father, their father, themselves and their sister,
and that the wagon-way or crossing alleged by
complainant existed during all of that time, and
there was never any controversy between the de-
fendants and any of such owners as to such
wagon-way or crossing, and that said wagon-way
or crossing had never been closed, blocked or ob-
structed until February 1, 1927, when a fence was
erected by the defendants.” The statements of said
affiants are supported by the affidavits of numer-
ous others, including one Leslie Todd, who says
that his grandfather, Joseph Zeek, owned prop-
erty adjoining the Crampton property which 18
now owned by complainant, and that he, as a boy,
often accompanied said Cramptons over the cross-
ing where the road crosses the defendants’ rail-
road ; that he remembers such crossing for at least
thirty-five years, and knows that the wagon-road
across the defendants tracks was used by the own-
ers of the property now owned by complainant,
and by others having reason to go beyond the
tracks for that length of time. Said affiant also
says that the wagon-way or crossing in question
was located where claimed by the complainant
until fenced off by the defendants on February
1, 1927

The defendants contend that if it be assumed
that the complainant, by virtue of the provisions
of Section 9 of the charter of Morris & lissex
Railroad Company be regarded as entitled to a
wagon-way over their tracks, the aforesaid deed
Ly Jabez L. Estile to Morris & Kssex Railroad
Company exonerates them from complying with
such statutory obligation, and that said deed sub-

jects them only to the conditions contained there-
40 in, to wit, the construction and maintenance of
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cattle-guards where the railroad enters upon and
leaves the lands formerly of Estile.

It is manifest, from the bill, answer and affi-
davits, that the easement claimed by the complain-
ant is disputed by defendants. In view thereof,
the respective rights of the parties should be de-
termined at law. I am of the opinion, however,
that until the rights of the respective parties may
be so determined, a preliminary mandatory in-
junction should issue to compel the restoration of
the wagon-way or crossing which I find from the
proofs submitted existed, and the use of which
was enjoyed by complainant, prior to February
1, 1927, at which time defendants erected a fence
which deprives complainant threof, which wagon-
way or crossing appears to be necessary for the
operation of complainant’s business establish-
ment, and the deprivation of which ostensibly
subjects the complanant to irreparable injury.
Though it is well settled that primary jurisdiction
over controverted legal titles to land is to be
found in the courts of law, and when substantial
doubts arise touching a complainant’s legal title,
whether the doubt arises on the face of the bill
before answer filed or at final hearing, a court of
equity should not assume to adjudicate that title,
ievertheless, it is equally well settled that this
court may, by injunction, protect a private legal
right in land from invasion or obstruction,
Coombs v. Atlantic City R. R. Co., 96 N. J. Kq.
709, 711 ; and while in Imperial Realty Co. v. I/ est
Jersey & Seashore R. R. Co.,79 N. J. Eq. 168, the
Court of Krrors and Appeals held that where
complainant asserts that it has an easement over
defendant’s land, and seeks to restrain the de-
fendant from interfering with its use, and de-
tendant disputes its right, equity will not inter-
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fere by injunction until such right is established
at law (citing Todd v. Staats, 60 N. J. Eq. 507;
Borough of South Amboy v. Pennsylvama R. R.
Co., 77 N. J. Eq. 242; Mason v. Ross, 77 N. J. Eq.
527), vet in McCran v. Public Service Ralway
Co., 95 N. J. Eq. 22, the Chancellor says in grant-
ing temporary injunctions to protect easements,
as in other cases, the court does not take jurisdic-
tion for the purpose of settling the rights of the
parties permanently, but simply to preserve such
rights until the legal question upon which they are
Lased is established; and that a preliminary man-
datory injunction will issue to compel the restora-
tion of a status quo ante in aid of a suit at law
where irreparable damage would result from its
being withheld; and in Fulton v. Greacon, 36 N. J.
Fiq. 216, it is said, ‘‘There are cases in which it 1s
the duty of a court of equity to interpose for the
protection of the property in dispute, pending the
determination of litigation concerning the legal
title. In such cases the Court does not take juris-
diction for the purpose of settling the rights of
the parties, but simply to preserve the property
until the legal title to it is established’’; and
quotes with approval Shrewsbury & Chester R. R.
Co. v. Shrewsbury & Birmingham R. R. Co., 1
Sim. (N. S.) 410, wherein the Court says, ‘“ Where
{he alternative is interference or robable destruc-
tion of the property, there, of course, the court
will be ready to lend its immediate assistance,
even at considerable risk that it may be encroach-
ing on what may eventually turn out to be a legal
right of the defendant.”” I do not apprehend, from

the proofs before me, that any injury will be done
to defendants by the issue of an injunction to re-
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store the status quo ante February 1, 1927, but I
consider that the complainant will be irreparably
injured by its refusal.

In High on Injunctions, 4 Ed. Sec. 3, the author
says, ‘‘Where the legal right is not sufficiently
clear to enable a court of equity to form an opin-
ion, it will generally be governed in deciding an
application for preliminary injunction by consid-
eratons of the relative convenience and incon-
venience which may result to the parties from
granting or withholding the writ. And where,
upon balancing such considerations, it is appar-
ent that the act complained of is likely to result
in irreparable injury to the complainant, and the
balance of inconvenience preponderates in his
favor, the injunction will be granted’’; and, in the
same section, the author says, ‘‘Indeed, the con-
sideration of relative convenience and inconveni-

ence to the parties is one of the principal guides
which govern courts of equity in the matter of
granting or withholding relief by interlocutory
injunction.”” Section 2 of the same authority
asserts a like principle is applicable to the grant

of mandatory injunctions.

Defendants do not, by their answer or other-
wise, challenge the jurisdiction of this court.
They apear to be content to deny the complain-
ant’s right to the easement in question. The
proper practice of the court, under such circum-
stances, appears to be to retain the bill until the
complainant has had a reasonable opportunity to
establish its title, to the easement, at law. Mason
v. Ross, supra. 1f defendants challenged the juris-
diction of the court, the present practice would
actuate the court in sending the parties to the law
court for the determination of the quesion of title
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{0 the easement in question, meanwhile retaining
the bill (P. L., 1915, p. 184, Sec. 8); Sayre v.
Fisher, etc., 128 Atl. 862.

The deed relied upon by the defendants as an
exoneration of the obligation imposed by Section
9 of the charter of Morris & Kssex Railroad Com-
pany to provide suitable wagon-ways for the use
of a party whose lands intersect the railroad, does
not contain an express waiver of the grantor’s
statutory right to a wagon-way. Defendants con-
tend that the condition in said deed requiring the
grantee to provide and maintain cattle-guards im-
pliedly limits its obligation accordingly. In 33
Cye. 304, 305, it is said (citing cases in note 88)
that statutory requirements (similar to that im-
posed by Section 9 of the charter of Morris &
Essex Railroad Company) apply whether the rail-
road acquires its right-of-way by purchase or con-
demnation. The charter (Section 9) of Morris &
Fssex Railroad Company providing that it shall
be the duty of said company, where its railroad
intersects any farm or lands of any individual,

to provide and keep in repair suitable wagon-ways
le) .

over and under said road, so that he may pass the
same, imposes a continuing duty; and even though
at the time the railroad was constructed mno
wagon-way was deemed necessary, or provided
for the benefit of the landowner, but such be now
necessary, it is the duty of the defendants to pro-
vide it. 33 Cyec. 306, bottom; Palmyra v. Pennsy!-
vania R. R. Co., 62 N. J. Eq. 601, at 609; aff’d 63
N. J. Eq. 799; Central R. R. Co. v. State, 32 N. J.
L. 224.

The Estile deed (if deseription of property. con-
dition as to requirement for construction and
maintenance of cattle-guards, and circumstances
under which the deed was obtained, be disregard-
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ed) contains wording as to rights and privileges
granted thereunder, similar in many respects
(though mot identical) with the 6th section of the
charter of the Morris & Essex Railroad Company,
and a deed made by Thomas Green to said com-
pany, which latter deed was considered in the case
of Green v. Morris & Essex R. R. Co.,12 N. J. Eq.
165, aff’d 15 N. J. KEq. 469, wherein it is said that
the provisions of the ninth section of the charter
of the Morris & Kssex Railroad Company are
wholly independent of those of the seventh seec-
tion (which relates to condemnation proceedings),
and make it obligatory upon the company to con-
struct and keep in repair passages over or under
the railroad, where it crosses public or private
roads and where it intersects lands of individuals.
Chancellor Williamson, in the course of his opin-
ion (p. 171) says: ““In my judgment, the deed in
question’’ (a deed to effectuate the award of ar-
bitrators) ‘“does not operate as a release of any
rights complainant may have under the ninth seec-
tion of defendant’s charter’’; and on page 173,
““T do not see how, with any propriety, a construe-
tion can be put upon this deed that would release
the company from the duties imposed by the ninth
section.”” When the aforesaid Green case was
before the Court of Errors and Appeals, Mr. Jus-
tice Brown, in delivering the opinion in affirm-
ance, said, (p. 475) : ‘It may, notwithstanding the
case of Brearley v. Delaware & Raritan Canal Co.,
Spene. R. 236, be questioned whether, upon a fair
construction of this deed, it does release the com-
pany from the charter obligation to construct
roadways. This point is not directly before the
court.”” The dictum of Chancellor Williamson in
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the Green case, supra, does not appear to have
been criticized or overruled excepting in so far
as it may be said to have been overruled in the
case of Perry v. Pennsylvamia R. R. Co., 55 N. J.
Law 178. In Pipe Line Co. v. D. L. & W. R.R.
Co., 62 N. J. Law 254, the Court of Errors and
Appeals, in referring to such part of the opinion
of Chancellor Williamson in Greenw v. Morris &
Essex R. R. Co., supra, which related to the deed
purporting to release the company from its obli-
oation to provide wagon-ways over its railroad
for the benefit of intersecting landowners; says
(p. 273) : ““If the remarks of the Chancellor are
to be taken as a judicial determination that a con-
veyance by deed will not effect charter obligations
which would subsist where premises were taken
by condemnation, such a construction was con-
trary to the decision of the Supreme Court in
Brearley v. Delaware & Raritan Canal Co., Spenc.
936, and was overruled in Perry v. Pennsylvania
Railroad Co., 26 Vroom 178.”’

In Perry v. Pennsylvania Railroad Co., supra,
the Supreme Court says: ‘‘In Brealey v. Dela-
ware & Raritan Canal Co., Spene. 236, it was de-
cided by this Court that the section in question’’
(referring to Section 16 of the charter of the
Canal Company, which provides that ‘‘when its
canal or feeder shall intersect the farm or land
0¢ any individual it shall be the duty of the com-
pany to provide and keep in repair a suitable
bridee or bridges over the canal or feeder, so
that the owner or owners and others may pass

b

the same’’) ‘“did not apply where the company

had acquired the land for the construction of 1ts

canal by a deed from the owner. The principle
on which this decision was founded is that the
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company, by its charter, was empowered to take
lands by condemnation only in case where such
lands could not be obtained by agreement with
the owner, and that the sixteenth section of its
charter applied only when the lands .acquired
were obtained by condemnation; and that where
the company acquired title by agreement with
the owner, the liability of the company in rela-
tion thereto depends, as was said by Mr. Justice
Whitehead, not upon the provisions of the char-
ter but upon the contract between the parties.”’
Mr. Justice Depue, in distinguishing the decisions
of the Green Case and the Brearley Case, supra,
at p. 186, says: ‘“The difference between the lan-
guage of the deed involved in the case of 2 Beas.”’
(Green Case on appeal) ‘‘and the language of
the usual conveyances of land makes that de-
cision”’ (Green Case) ‘‘in every aspect irrelevant
to conveyances such as that which was the foun-
dation of the decision in the Brearley case.”’

[ am of the opinion that the deed obtained by
Morris & Essex R.R. Co. from FEstile, and the
legal effect thereof, is distinguishable from the
Jrearley and Green deeds aforesaid.

In Bailey v. Schnitzius, 46 N. J. Kq. 198, which

appears to be an accepted authority, it is said
that a preliminary mandatory injunction will be
ocrdered only in cases of extreme necessity; and
in Rogers Locomotive Works v. Erie R. R. Co.,
20 N. J. Eq. 379, and Wakeman v. N. Y., L. E.
& W. R. R. Co., 35 N. J. Eq. 496, it is said pre-
liminary mandatory injunctions will be ordered

only in cases of obstruction to easements, or
riochts of like nature. The case sub judice 18

within the class of cases aforesaid.
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I will advise an order that the bill in this cause
be retained, with liberty to the complainant to
promptly institute a suit at law against the de-
fendants for a determination of the right of ease-
ment claimed by it, and that a preliminary man-
datory injunction issue requiring the defendants
to immediately restore or provide and keep in
repair pending such suit a suitable wagon-way
or crossing over defendants’ railroad, substan-
tially as same existed on and prior to February
1st, 1927, reserving all further directions until
after the determination of such suit. But in case
the complainant shall not promptly institute such
suit at law, and diligently prosecute same to
finality, the defendants may apply to this court
for a dissolution of the injunction aforesaid and
dismissal of the bill of complaint.
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Order That Bill be Retained and Preliminary

Mandatory Injunction Issue.
Filed May 31, 1927.
IN CHANCERY OF NEW JERSEY.
63-570

Between

Twe Rockaway Rovrrine MiLL, a
corporation,
Complainant,
and _

DeLAWARE, LACKAWANNA & WEST- L

rrN RarLroap Company, a Cor-

poration, and Morris & Hissex

Ramroap Company, a Corpora-

tion,

Defendants.

This matter being opened to the Court by Kina
& Voar, Solicitors of complainant, The Rockaway
2olling Mill, a corporation, and KEpwarp i
Stout, of Counsel with said complainant, in the
presence of Freperic B. Scorr, Solicitor of the
defendants, Delaware, Lackawanna & Western
Railroad Company, a corporation; and the court
having considered the bill of complaint and affi-
davits filed herein and answer and affidavits on
the part of the said defendants, and having heard
«nd considered the argument of counsel thereon,
and being satisfied that the complainant is en-
titled to an order that the bill in this cause be
retained, with liberty to the complainant to
promptly institute a suit at law against the de-
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Order That Bill be Retained and Preliminary
Mamdatory Injunction Issue.

fendants for a determination of the right of ease-
ment claimed by it, and that a preliminary man-
datory injunection issue requiring the defendants
tc immediately restore or provide and keep in re-
pair pending such suit a suitable wagon-way or
crossing over defendants’ railroad, substantially
as same existed on and prior to February 1st,
1927, reserving all further directions until after
the determination of such suit. But in case the
complainant shall not promptly institute such
suit at law, and diligently prosecute same to
finality, the defendants may apply to this court

tor a dissolution of the injunction aforesaid and
dismissal of the bill of complaint.

And it appearing that a copy of the bill of com-
plaint and affidavit thereto annexed, and the order
to show cause made in this matter, on the 29th
day of March, 1927, have been duly served in the

manner therein prescribed,

It is on this 31st day of May, 1927, orpereD that
the bill in this cause be retained with liberty to
the complainant on or before the 15th day of June,
1927, institute a suit at law against the defendants
for a determination of the right of easement
claimed by it.

AND IT IS FURTHER ORDERED, that a preliminary
mandatory injunction issue, requiring the defend-
ants to immediately restore or provide and keep
in repair, pending such suit, a suitable wagon-
way or crossing over defendants’ railroad sub-
stantially as same existed on and prior to Febru-
ary lst, 1927.

AND IT IS FURTHER ORDERED, that all further di-
rections be reserved until after the determination
of such suit.
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AND IT IS FURTHER ORDERED, that in case the
complainant shall not on or before this 15th day
of June, 1927, promptly institute such suit at law
and diligently prosecute the same to finality, the
defendants may apply to this court for a disso-
Jution of the injunction aforesaid and dismissal
of the bill of complaint.

AND IT IS FURTHER ORDERED, that the defendants,
the Delaware, Lackawanna & Western Railroad
Clompany, a corporation, and the Morris & Kissex
Railroad Company, a corporation, pay to the com-
plainant, The Rockaway Rolling Mill, a corpora-
tion, a counsel fee of Five hundred dollars, which
is hereby allowed to said complainant, within fif-
teen days after the service upon them of true but
uncertified copies of this order and of said taxed
costs: and that in default of such payment, exe-
cution issue therefore, according to the practice of
{his court, against the goods and chattels, lands,
{enements, hereditaments and real estate of said
defendants.

. W. WALKER,
Chancellor.

Respectfully advised,
Joux J. FALLON,

V. C.
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Filed July 3, 1930.

IN CHANCERY OF NEW JERSEY.

TaeE Rocraway Rorvuine Mivi,
a corporation,
Complainant,

vs.
On Bill, &e.
DerLawarg, Lackawanya & West-
ERN Rarmroap Company, and
Mogrris & Essex Ramroap Com-
PANY,
Defendants.

T'o the Honorable, Edward Robert Walker,
Chancellor of the State of New Jersey:

The petition of The Rockaway Rolling Mill, a
corporation of the State of New Jersey, doing
business in the Borough of Rockaway in the
County of Morris and State of New Jersey,
respectfully shows that:

1. Petitioner is the complainant in the above-
entitled cause, and on March 29th, 1927, filed its
bill of complaint and affidavits in this cause to
compel the defendants herein to restore or provide
and keep in repair for the benefit of complainant
a suitable wagon-way or crossing over defend-
ants’ railroad in the Borough of Rockaway, Mor-
ris County, New Jersey, where it intersected com-
plainant’s lands. In and by said bill it is alleged
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that on and prior to February 1st, 1927, there
existed such a wagon-way or crossing which the
defendants were under a legal duty to provide
and maintain, and that on that date defendants
erected a fence on each side of their railroad at
said crossing thereby depriving complainant of
the use thereof. Upon the filing of said bill, this
court made.an order requiring the defendants to
show cause why a preliminary mandatory injunc-
tion should not issue to compel the defendants to
restore said crossing. Such proceedings were had
in this cause and on May 31st, 1927, an interlocu-
iory decree or order was made herein, directing:

(a) that the bill in this cause be retained with
liberty to the complainant, on or before
the 15th day of June, 1927, to institute a
suit at law against the defendants for a
determination of the right of easement
claimed by it;

that a preliminary mandatory injunction
issue, requiring the defendants to imme-
diately restore or provide and keep in
repair, pending such suit, a suitable
wagon-way or crossing over defendants’
railroad, substantially as same existed on
and prior to February 1st, 1927 ; and

(¢) that all further directions be reserved
antil after the determination of such suit.

Pursuant to said order a writ of injunction was
‘eged and tested on June 1st, 1927, and duly
served upon the defendants who thereafter re-
stored said crossing,—all of which more fully
appears by the record and proceedings in this

cause.
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2. On June 2nd, 1927, defendants filed notice of
appeal from said interlocutory decree or order to
the New Jersey Court of KErrors and Appeals.
On June 3rd, 1927, defendants filed their petition
of appeal in said court. On June 14th, 1927, de-
fendants, pursuant to notice duly given to com-
plainant, applied to the Chancellor by verifiea
petition or an order to vacate said writ of imjunc-
tion, which was denied. On July 27th, 1927, com-
plainant filed its answer to defendants’ petition
of appeal. Said appeal was brought on for argu-
ment at the May Term, 1928, of said court and, by
an opinion filed in that court on Oectober 15th,
1928, said interlocutory decree or order of the
Court of Chancery was affirmed, and a rule on
affirmance and remittitur was duly entered in that
court,—all of which more fully appears by the
record in these courts in this cause.

3. On June 10th, 1927, within the time limited
by said interlocutory decree or order of the Court
of Chancery, complainant instituted a suit in the
New Jersey Supreme Court, Morris County,
against the defendants for a determination of the
richt of easement claimed by it as appears by the
summons and complaint filed in said suit on June
14th, 1927. Defendants in that suit filed their
answer July 20th, 1927. Plaintiff in that suit filed
its reply on August 4th, 1927. The case was tried
nefore Circuit Court Judge Rulif V. Lawrence,
and a jury, on April 5th, 1928. As appears by the
postea filed in that suit on April 10th, 1928, the
jury found as a matter of tact that a suitable

wagon-way or crossing over defendants’ railroad
for the benefit of plaintiff and its predecessors in
title existed for 20 years or more prior to 1915,

40
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and found a verdict in favor of plaintiff, The
Rockaway Rolling Mill, against the defendants,
Delaware, Lackawanna & Western Railroad Com-
pany and Morris and Essex Railroad Company,
with 6c. damages. On April 10th, 1928, judgment
was entered in the New Jersey Supreme Court
on said postea. On April 5th, 1928, Judge Law-
rence, on application of defendants, ordered that
defendants have leave to file an amended answer
which said order was on April 10th, 1928, duly
entered in the New Jersey Supreme Court, and,
on that date, defendants filed their amended an-
swer. On April 9, 1928, on application of de-
fendants, Judge Lawrence made a rule to show
cause why said verdict in said action should not be
sot aside and for nothing holden and a new trial
oranted, which rule was entered April 10th, 1928,
in the New Jersey Supreme Court. On April 23rd,
1928, plaintiff in the suit, with the consent of de-
fendants, filed an amended reply. On April 26th,
1928, a stipulation was filed in the New Jersey
Supreme Court extending the defendants’ time
to file their reasons on said rule to show cause.
On September 13th, 1928, another stipulation was
filed extending defendants’ time to file their rea-
sons on said rule to show cause. On April 12th,
1929, Judge Lawrence directed an amended com-
nlaint to be filed as of April 5th, 1928, the date
of the trial. and said amended complaint was filea
on April 12th, 1929. On June 18¢h, 1929, stipula-
tion was entered in said suit substituting Edward
P. Stout, Ksq., as attorneys for plaintiff in the
place and stead of King & Vogt, Fsqs. On May
13th, 1929, a stipulation was entered between the
respective parties to said suit, extending defend-
ants’ time to file and serve their reasons on said
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rule to show cause to July 1st, 1929, which stipu-
lation was filed June 26th, 1929. On June 26th,
1929, defendants filed their reasons on said rule to
show cause. On July 31, 1929, defendants filed no-
tice of argument for Tuesday, the 1st day of Octo-
ber, 1929, in the New Jersey Supreme Court, which
notice had been duly served upon the plaintiff.
On September 23rd, 1929, defendants filed a notice
of argument for the 1st Tuesday of October, 1929,
in the New Jersey Supreme Court, which notice
had been duly served upon plaintiff. The cause
came on for argument at the October Term, 1929,
of the New Jersey Supreme Court, and on March
7th, 1930, that court filed its opinion directing that
the rule to show cause be discharged, and such a
rule was duly entered. On April 1st, 1930, final
judgment was entered in the New Jersey Supreme
Court in that suit, as of April 10th, 1928. On
April 2nd, 1930, verified bill for printing Brief for
Plaintiff in said cause was filed. On May 1st,
1930, an order was entered in the New Jersey
Supreme Court, vaca'ing so much of said rule dis-
charging defendants’ rale to show cause as
ordered costs to be taxed:—all of which more
fully appears by the record of the proceedings i
the New Jersey Supreme Court in that suit.

The suit in the New Jersey Supreme Court,
Morris County, as mentioned and deseribed in
Paragraph 3 hereof, having determined and set-
tled that the complainant is entitled to the right
of easement claimed by it in its bill of complaint
herein, petitioner thereof prays:

(1) that this cause may be brought to a hearing
for further directions in accordance with said
40 interlocutory decree or order of this court, and
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for the relief prayed for by complainant in its bill
of complaint;

(2) that counsel for complainant herein be
allowed a reasonable counsel fee in this cause:

(a) for his services in this court in the main
proceedings, and in the proceedings
brought by the defendants before the
(Chancellor to vacate the writ of injunc-
tion;

for his serviees in the New Jersey Court
of Errors and Appeals in the proceed-
ings brought by the defendants in that
court, on appeal from the interlocutory
decree or order of the Court of Chancery;

for his services in the New Jersey
Supreme Court (Morris County) in the
suit brought in that court by complain-
ant in accordance with the direction of
said interlocutory decree or order of this
court;

for his services in the New Jersey
Supreme Court on defendants’ rule to
show cause why the verdict in the suit
at law should not be set aside and a new
trial granted;

for his services in this court for further
directions in accordance with said inter-

locutory decree or order.

Epwarp P. Stour,
SQolicitor for Petitioner.
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StaTe oF NEw JERSEY,)

QY .

County of Hudson, (™

Epwarp P. Stour, being duly sworn according
to law, upon his oath, deposes and says:

T am the Solicitor for the Petitioner in the fore-
going Petition named and have actual charge of
the above-entitled suit, and the matters and things
set forth in said Petition are true to the best of
my knowledge, information and belief.

Epwarp P. Stourt.
Subseribed and sworn to before me,

this 2nd day day of June, 1930, at
Jersey City, N. J.

HerLexn E. REecrog,
Notary Public of New Jersey.
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IN CHANCERY OF NEW JERSEY.

Trae Rooraway Rornine MiLi,
a corporation,
Complainant,

VS. On Bill, &e.,
On Petition,
DeELAWARE, LAcKAWANNA & WEST-[ &c.
ERN RaiLroap CompaNy, and
Mozrris & Kssex RaiLroap Com-
PANY,
Defendants.

A petition having been filed herein by the com-
plainant, The Rockaway Rolling Mill, a corpora-
tion, alleging that the right of easement claimed
by it in its bill of complaint in this cause has been
determined in a suit at law against the defend-
ants herein, as directed by the interlocutory decree
or order of this Court dated May 31st, 1927 ; and
praying in said petition that this cause may now
be brought on for a hearing for further direction
in accordance with said interlocutory decree or
order, and that complainant be granted the relief
prayed for in its said bill of complaint; and pray-
ing that counsel for complainant be allowed a
reasonable counsel fee for his services in this
cause;

It is, thereupon, on this 3rd day of June, 1930,
orDERED, that the Delaware, Lackawanna & West-
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ern Railroad Company, and the Morris & KEssex
Railroad Company, the defendants herein, show
cause before the Chancellor on the 9th day of
June, 1930, at the hour of 10 o’clock in the fore-
noon, Daylight Saving Time, or as soon there-
after as counsel can be heard, at the Chancery
(‘hambers in the City of Jersey City, why a hear-
ing should not be had for further direction in
accordance with the interlocutory decree or order
of this Court dated May 31st, 1927; and why the
complainant herein should not be granted the
relief prayed for in its bill of complaint; and why
counsel for complainant should not be allowed a
reasonable counsel fee for his services in this
cause; and

It is FURTHER ORDERED that a true but uncerti-
fied copy of this Order be served upon said de-
fendants, Delaware, Lackawanna and Western

Railroad Company, and Morris and Essex Rail-
road Company, within two days from the date of
this Order.

k. R. WALKER,

C.

Respectfully advised:

Jorxy J. FaLLoN,

V. C.
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IN CHANCERY OF NEW JERSEY.

Between

TaE Rocraway Rorrine Mivi,
a corporation,
Complainant,
and
On Bill, &e.

DeLawarg, LaAckawaNNA & WEsT-
ERN RarLroap Compaxy, and
Morris & Essex RaiLroap Com-

PANY,
Defendants.

The Delaware, Lackawanna and Western Rail-
road Company and Morris and Essex Railroad
Company, the defendants in the above entitled
proceedings, answering the allegations contained
i1 the complainant’s petition filed in the above
cause upon which an order to show cause was
made on the third day of June, 1930, returnable
before the Chancellor on the 9th day of June, 1930,
&t 10 o’clock in the forenoon of that day at the
Chancery Chambers in Jersey City, say that:

1. They admit the allegations contained in the
first paragraph of said petition.

9. They admit the allegations contained in the

second paragraph of said petition.

3. They admit the allegations contained in the
third paragraph of said petition that ‘“On June
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1C, 1927, within the time limited by said interlo-
cutory decree or order of the Court of Chancery,
the complainant instituted suit in the New Jersey
Supreme Court, Morris County, against the de-
fendants for a determination of the right of ease-
ment claimed by it, as appears by the summons
and complaint filed in said suit on June 14, 1927.
Defendants in the suit filed their answer Juiy 30,
1927. Plaintiff in that suit filed its reply on
August 4, 1927.”’

But these defendants deny that the case tried
before Honorable Circuit Court Judge Rulif V.
Lawrence and a jury, April 5, 1926, by reason of
the amendment by the complainant of its com-
plaint filed in the above entitled action and refer-
red to in the third paragraph of said petition, was
the action at law that the complainant was auth-
orized to bring by the interlocutory decree or
order of the Court of Chancery, referred to in the
complainant’s petition deny that it was the same
suit with the same issues as permitted by the
order of the Court of Chancery, hereinbefore
referred to.

With the exception and qualification herein-
above set forth in the preceeding paragraph these
defendants admit the allegations contained in the
third paragraph of said petition, but with the
following qualifications of the allegations con-
tained in the last paragraph on page 4, paragraph
3 of said petition which says that:

“‘The suit in the New Jersey Supreme Court,
Morris County, as mentioned and described in

paragraph 3 hereof, having determined and set-
tled that the complainant is entitled to the right
of easement claimed by it in its bill of complaint

herein.”’
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These defendants make no objection that the
above entitled matter as provided by the rule to
show cause granted in the above cause on June 3,
1930, be brought to a hearing, but deny that the
complainant is entitled to have a summary dis-
position of the matters and things herein involved,
and further deny that the counsel for the com-
plainant herein is entitled to any other or further
counsel fee in said cause, for that the counsel for
the complainant has been adequately paid for his
services in the main proceedings in this case pur-
suant to an order of this court in the premises
heretofore made, and for the further reasons that
the complainant is adequately able to pay its
counsel for the conduct of so much of the litiga-
tion in said matter as he actually participated in,
and that said counsel for the complainant is not
entitled to be allowed by this Court for services
rendered in the New Jersey Supreme Court Mor-
ris County action, both because none were actu-
ally rendered in said cause at the Circuit and said
cause was not the cause which the order of this
honorable Court permitted to the complainant
to bring against these defendants, and that for
like reasons the counsel for the complainant 1s
ot entitled to be allowed a counsel fee by this
court for his services in the New Jersey Supreme
Clourt on the defendant’s rule to show cause why
the verdiet in the said Morris Circuit issue of the
New Jersey Supreme Court should be set aside
and a new trial granted.

Accordingly, it is respectfully submitted that

on a due and proper hearing of sald cause pur-

cnant to the rule to show cause hereinbefore re-
forred to that no other or further order be entered
bv this Court in the premises either with respect
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to the interlocutory decree or order of this court
heretofore entered or the matter of counsel fee
for the complainant’s counsel.

Freperic B. Scorr,

Solicitor for Defendant.

STATE OF NEW JERSE Y,z

ot e

County of Kssex S’

Freperic B. Scorr,, being duly sworn accord-
ing to law upon his oath, deposes and says:

I am the solicitor for the defendants in the
foregoing petition and answer named and have
had actual charge of the above entitled suit and
that the matters and things set forth in said pe-

. tition are true to the best of my opinion, knowl-

edge, information, and belief.
Freperic B. Scorr.
Sworn and subscribed to before me

this 11th day of June, 1930, at
Newark, New Jersey.

JAMES S. SLAVIN,
Notary Public of New Jersey.

(Seal)
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JERSEY.

OF NEW

IN CHANCERY

Tae Rocrkaway Roruine Mivi,

a corporation,
Complainant, § On Bill, &e.
On Petition,
vS. e

DerAwARg, LackawanNa & WEsT-\
On Order

ERN RarLroap CompaNy, a cor-
poration, and Morris & Kssex

to Show

unase, &e.
Cuase, &«

Rarmroap Compaxy, a cor-

poration,
Defendants.

This cause coming on to be heard, in the pres-
ence of Kipwarp P. Stout, Solicitor of The Rocka-
way Rolling Mill, the complainant herein. and
F'reperic B. Scorr, Solicitor for the Delaware,
Lackawanna and Western Railroad Company, a
corporation, and Morris and Essex Railroad Com-

pany, a corporation, the defendants herein, on the
return of the order to show cause herein for fur-
ther directions in accordance with the interlocu-
tory decree or order of this court dated May 31st,
1927, and why the complainant should not be
granted the relief prayed for in its bill of com-
plaint filed herein, and why counsel for complain-
ant should not be allowed a counsel fee for his

services 1n this court: and
[t appearing to the court by the interlocutory
decree or order atoresaid that this court ordered, 40
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among other things, that the bill in this cause be
retained with liberty to the complainant, on or
before June 15th, 1927, to institute a suit at law
against the defendants for a determination of the
1ight of easement claimed by it, and that a pre-
liminary mandatory injunction issue requiring the
defendants to immediately restore or provide and
keep in repair pending such a suit a suitable
wagon-way or crossing over defendants’ railroad
where it intersects complainant’s lands, substan-
tially the same as it existed on and prior to Feb-
ruary 1st, 1927, and that all further directions be
reserved until after the determ'nation of such
suit; and

[t further appearing to the court in and by com-
plainant’s petition filed herein on June 3rd, 1930,
pursuant to the practice of this court, (a) that
complainant instituted such a suit at law within
the time limited by said interlocutory decree or
order; (b) that the defendants restored the
wagon-way or crossing in question as required by
caid preliminary injunction; (¢) that the proceed-
ings in said action at law and the judgment re-
covered therein established and determined the
richt of easement claimed by complainant: and
(d) that complainant prayed that this cause be
brought to a hearing for further directions 1n
wceordance with said interlocutory decree or
order, and for the relief prayed for by complain-
ant in its bill of complaint, and for a reasonable
counsel fee for the services of counsel for com-

plainant in this cause; and
[t further appearing fo the court that on the
filing of said petition this court made an order

0 to show cause, returnable June 9th, 1930, why such
4 Learing should not be had, and why counsel for
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complainant should not be allowed a reasonable
counsel fee as aforesaid; and

It further appearing to the court on the return
of said order to show cause, that said petition
and order to show cause had been duly served on
said defendants; and the court, in the presence of
the solicitors of the respective parties, fixed the
11th day of June, 1930, as the time for the fur-
ther hearing of this cause; and, at said time and
the place designated for said hearing, the defend-
ants herein filed an answer to said petition, deny-
ine that complainant has established the right
of easement claimed by it, and that complainant’s
counsel is entitled to a counsel fee; and complain-
ant having offered in evidence, without objection
of said defendants, a certified copy of the proceed-
ings and judgment in said action at law against
the defendants establishing and determining the
1ight of easement claimed by it as aforesaid; and
{he court having considered complainant’s bill and
affidavits, annexed thereto, and defendants’ an-
swer and answering affidavits, the interlocu-
tory decree or order, the petition, order to
show cause, and defendants’ answer thereto
as aforesaid, and the proceedings and the
judgment recovered in said action at law, and
Laving heard the argument of the respective
counsel thereon; and the court being satisfied that
the judgment aforesaid has and did establish and
determine the right of easement claimed by com-
plainant, and that complainant is therefore en-
titled to the relief prayed for in its bill of com-
Jaint, and that counsel for complainant should

Y
1
Le allowed a reasonable counsel fee for his ser-

J

vices in this cause;
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It is, thereupon, on this 3rd day of July, 1930,
by his Honor, Epwin RoBerr WaLkEer, Chancellor
of the State of New Jersey, oRDERED, ADJUDGED and
pECREED that the judgment aforesaid established
and determined the right of easement claimed by
complainant, and that complainant is entitled to
the relief prayed for in its bill of complaint; that
the defendants, Delaware, Lackawanna and West-
ern Railroad Company, a corporation, and Morris
and Essex Railroad Company, a corporation, and
cach of them, be and they are hereby required to
provide and keep in repair a suitable wagon-way
or crossing over the defendants’ railroad where
it intersects complainant’s lands in the Borough
of Rockaway in the County of Morris and State
of New Jersey, so that complainant may pass over
the same as and in such manner as the nature of
complainant’s business and the proper use of its
¢aid lands may reasonably require; that a per-
manent mandatory injunction issue out of this
court compelling defendants or either of them to
immediately restore or provide and keep in repair
a suitable wagon-way or crossing over said rail-
road for complainant, its successors and assigns;
that the defendants, their respective officers, di-
rectors, agents, servants and employees, be en-
joined and restrained by said permanent manda-

tory injunction from removing, destroying, ob-

structing, or in any way interfering with said
wagon-way or crossing when so restored or pro-
vided as aforesaid; and

[t is FURTHER ORDERED, ADJUDGED and DECREED
that said defendants, De'aware, Lackawanna and
Western Railroad Company, a corporation, and
Morris and Essex Railroad Company, a corpora-
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tion, pay to complainant or its Counsel, Epwarp
P. Stour, complainant’s taxed costs on final hear-
irg of this suit, to be taxed, including a counsel
tee of $3500.00 which is hereby allowed as a rea-
sonable counsel fee for the services of counsel
for complainant in this cause; and that, in default
of such payment, within twenty days after the
service upon said defendants of a certified copy
of both this Decree and the Taxed Bill of the
Costs aforesaid, execution issue therefor accord-
ing to the practice of this court against the goods
and chattels, the lands, tenements and heredita-
ments and real estate of said defendants, Dela-
ware, Lackawanna and Western Railroad Com-
pany, a corporation, and Morris and Essex Rail-
road Company, a corporation.
K. R. WALKER,

C.

Respectfully advised:

Jr~o. J. FaLvLon,

V5 i

10

40
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CERTIFIED COPY OF PROCEEDINGS.
Summons.

THE STATE OF NEW JERSEY,

To DELAWARE, LACKAWANNA & WESTERN RAIL-

roap Company, a Corporation, and

(L. S.) Mogrris & Essex Rainroap CompPANY, a
Corporation:

You ARE SUMMONED to answer the annexed com-
plaint of The Rockaway Rolling Mill, a Corpora-
tion, in an action at law in the Supreme Court.

AND TAKE NOTICE, that unless you file your an-
swer to said complaint with the Clerk of the Su-
preme Court at Trenton, within twenty days after
service upon you of this writ and the annexed
complaint, the plaintiff may proceed in the suit
and judgment may be entered against you.

Witness, WirLiam S. Gummere, lsq., Chief

Justice of the Supreme Court, at Trenton, thig
10th day of June, A. D. One Thousand Nine Hun-
dred and Twenty-seven.

Epwarp J. KELLEHER,
Clerk.
Kixa & Voar,
Attorneys.
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NEW JERSEY SUPREME COURT,

Mogrris CounNTy.

Tae Rockaway Roruine MiLL, a
Corporation,
Plaintiff,

vS.

DeLAWARE, LACKAWANNA & WEST- Action at Law.
grN RamLroap Company, a Cor-
poration, and Morris & Kssex
RaiLroap Company, a Corpo-
ration,
Defendants.

The plaintiff, The Rockaway Rolling Mill, a
corporation of the State of New Jersey, having
its principal place of business in the Borough of
Rockaway, in the County of Morris and State of
New Jersey, says:

1. On and prior to September 22nd, 1846, plain-
tiff’s predecessor in title, Jabez L. Kstile, was the
owner in fee simple by deed of conveyance to him,
dated March 29, 1820, and recorded in the Office
of the Clerk of the County of Morris in Book K-2
of Deeds for said County, pn};:e; 32 &ec., of the fol-
Jowing described premises in the Borough of
Rockaway, formerly Township of Rockaway,
County of Morris and State of New Jersey:

Brarxning in the middle of Rockaway
River at a corner of Barnabas King’s land
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and from thence running (1) along said
King’s line South seventy-nine degrees West
eight chains forty-four links to stake and
stones, thence (2) South fifteen degrees West
nine chains thirty links to a stone heap,
thence (3) South thirteen and one-half de-
degrees West Kight chains to a stone heap,
thence (4) South fifty-six and one-half de-
orees West six chains sixty-three links to a
small white oak, thence (5) South twenty-
seven degrees Kast two chains to the middle
of Rockaway River, thence (6) up said river
about South Twelve degrees West eleven
chains eighty links or thereabouts, thence (7)
North eighty-six degrees West nine chains
fifty-three links to a stake in Noah Kstile’s
line, thence (8) South seven degrees West one
chain eighty links to two small may cherry
trees, thence (9) South forty-nine degrees
West four chains ten links to a white oak tree
a corner of Noah KEstile’s land and a corner
of Fzra Abbot’s land, thence (10) South fifty-
seven degrees Kast nine chains thirty links
to a small white ash tree on a small island
near the Kast side of Rockaway River, a cor-
ner of Frederick Beem’s lot, thence (11)
North eighty-three degrees Kast twelve
chains five links to a small white oak, thence
(12) North thirty-one and one-halt degrees
Rast eight chains forty-four links to the cor-
ner of John Clark’s land, -thence (13) North

sixty-seven degrees West nine chains twenty-
nine links, thence (14) North twenty-nine de-
orees Kast ten chains eighty-four links to a
black oak tree on the East bank of Rockaway
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River, thence (15) North sixty degrees West
to the middle of said river, thence down the
middle of said river the several courses there-
of to the place of Beginning.

Containing thirty-one acres more or less.

2. The Morris & Essex Railroad Company, one
of the defendants herein, is a railroad corpora-
tion and was incorporated by an Act of the Legis-
lature of the State of New Jersey, entitled ‘“An
Act to incorporate the Morris & KEssex Railroad
Company,”” passed January 29th, 1835; and the
Delaware, Lackawanna & Western Railroad Com-
pany, the other defendant, is a railroad corpora-
tion organized under the laws of the State of
Pennsylvania.

3. By Section 7 of the Act of incorporation of
the defendant, the Morris & Essex Railroad Com-
pany, it was empowered to acquire lands by as-
sessment for railroad purposes, where it could not
agree with the owner as to the price thereof.

4. On or about September 22nd, 1846, defend-
ant, the Morris & Kssex Railroad Company, by
virtue of said Section 7 of its Act of incorpora-
tion, took proceedings to acquire by assessment
the right, liberty and privilege of entering upon
a certain strip or tract of land of said Jabez L.
Kistile, in the Borough of Rockaway aforesaid,
deseribed as follows: ‘

Breinying at Selee Tompkin’s Kast line

and pursuing a line of stakes North thirty-

five degrees forty-five minutes Kast eleven
chains to Joseph Jackson’s West line embrac-
ine one and one-half rods on each side of said
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line of stakes, and containing three-fourths
of an acre and twelve perches of land.

and to take possession of, hold, have, use and oc-
cupy the same for railroad purposes, as in said
Act provided, and in and by said proceedings com-
missioners were appointed to assess the price or
value of the lands of said Jabez L. Estile so taken,
and his damages, and by their instrument in writ-
ing dated September 22nd, 1846, recorded in the
Office of the Clerk of the County of Morris in
Book L4 of Deeds for said County, on Pages 530
&c., said commissioners assessed the price or
value of said strip or tract of land of said Jabez
L. Estile so taken, as well as his damages occa-
sioned by the occupancy of his lands by the de-
fendant, the Morris & Essex Railroad Company,
all of which more fully appears by said instru-
ment, a copy of which is hereto annexed and made
a part hereof, marked Schedule ‘‘A”’.

5. Thereafter and on or about February 25th,
1847, said Jabez L. Estile conveyed to the defend-
ant, the Morris & Essex Railroad Company, by
deed dated February 25th, 1847, and recorded in
the Office of the Clerk of the County of Morris in
Rook M-4 of Deeds for said County, on Pages 49
&c., the same right, liberty and privilege of enter-
ing upon said strip or tract of land above de-
seribed, and to possess, hold, use, occupy and
erect thereon embankments, bridges and all other
works necessary to lay rails, as the defendant,
the Morris & Kssex Railroad Company, had ac-

quired in the proceedings a foresaid, under its Act
of incorporation and the acts supplemental there-
to. which define what rights the company shall ac-
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quire by assessment ; a copy of which deed is here-

to annexed and made a part hereof, marked
Schedule ‘“B.”’

6. The said strip or tract of land so acquired
by the defendant, the Morris & Essex Railroad
Company, intersected said lands of said Jabez
L. Estile, described in the 1st paragraph hereof,
and upon said strip or tract of land it erected a
railroad which is operated by defendant, the Dela-
ware, Lackawanna & Western Railroad Company.

7. By an Act of the Legislature of the State of
New Jersey, entitled ‘“An Act to validate and con-
firm a certain lease and contract by which the
Morris & Essex Railroad Company leases their
road to the Delaware, Lackawanna & Western
Railroad Company,”” approved February 9th,
1869, the defendant, the Delaware, Lackawanna
& Western Railroad Company, exercises all rights,
powers and privileges of the defendant, the Mor-
ris & Kssex Railroad Company, and is obligated
te do and perform all acts and things which the
defendant, the Morris & KEssex Railroad Com-
pany, as owners of said property was and is re-
quired and bound to do.

8. By Section 9 of said Act of incorporation of
the defendant, the Morris & Essex Railroad Com-
pany, it is provided that where its railroad shall
intersect any farm or lands of any individual, it
shall provide and keep in repair suitable wagon-
ways over or under its railroad so that said in-
dividual may pass from one part to the other of
his lands so intersected by said railroad; and the
same duty is imposed on every railroad company
nyv Section 26 of an Act of the Legislature of New

40
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Jersey, entitled ‘“An Act Concerning Railroads”’
(P. L. 1903, P. 659).

9. By mesne conveyances the following de-
scribed tracts of land in the Borough of Rocka-
way aforesaid, which are a part of said lands for-
merly owned by said Jabez L. Estile, deseribed in
Paragraph 1 hereof, were conveyed to plaintiff,
The Rockaway Rolling Mill, on or about June
Ind, 1926, by deed of that date which is recorded
in the Office of the Clerk of the County of Mor-
ris in Book B-30 of Deeds for said County, on
Pages 30 &e.

First TracT: BEGINNING at a stone monu-
ment in the Westerly line of the right-of-way
of the Morris & Kssex Railroad Company
and running thence (1) along land of Morris
& Essex Railroad Coompany South eighty-
eight degrees thirty-nine minutes ten sec-
onds West four hundred feet to an iron monu-
ment, thence in the same course fourteen feet
to Kast bank Rockaway River thence (2)
North forty-one degrees fifty-four minutes
fifteen seconds East five hundred fifteen and
four hundredths feet and running along the
Fasterly side of said Rockaway River to a
point in said Kasterly side line, thence (3)
still along said side line North nineteen de-
orees fifty-six minutes twenty seconds FKast
one hundred eight and fifty hundredths feei
to a point in the same, thence (4) still along
said side line North three degrees fifty-seven

minutes forty seconds Kast one hundred
thirty and thirty-one hundredths feet to a
point in said side line, thence (5) sfill along
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said side line North ten degrees fifty-seven
minutes Kast eighty-three and twenty-two
hundredths feet to a point in the same said
point being also in the Southerly side line of
the right-of-way of the Dover and Rockaway
Railroad Company now leased by the Central
Railroad Company of New Jersey, thence
(6) North sixty-three degrees thirty-one
minutes twenty seconds East along said side
line of said railroad one hundred forty-eight
feet to a point in the same, thence (7) South
sixty-three degrees three minutes fifty sec-
onds Kast three hundred seventy-five and
fifty-three hundredths feet to a stone monu-
ment in the Westerly side line of the right-
of-way of the Morris & Essex Railroad afore-
said, thence (8) South thirty-eight degrees
thirteen minutes west seven hundred forty-
two and twenty-five hundredths feet along
sald side line to the point or place of Begin-
ning.

Seconp Tracr: BeciNnNING at a stone monu-
ment the most Southerly corner of this sec-
ond tract and running thence (1) South
eighty-eight degrees thirty-nine minutes ten
seconds West two hundred ninety and thirty-
seven hundredths feet to a point in the Kast-
erly side line of the Morris & KEssex Railroad
Company, thence (2) along said side line of
said Railroad Company North thirty-eight

degrees thirteen minutes Kast seven hundred
and eighty-eight hundredths feet to a point
in the same, thence (3) South sixty-three de-
orees three minutes fifty seconds Kast one
hundred ninety-nine and sixty-five hun-
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dredths feet to a stone monument, thence (4)
South thirty-five degrees nineteen minutes
twenty seconds West five hundred fifty-five
and seventy hundredths feet to the point or
place of Beginning.

and said conveyance was made subject to such
rights, if any, which the Morris & Essex Railroad
(C‘ompany and its lessee may have in the above de-
scribed tracts of land.

10. At and prior to the time of said conveyance
to plaintiff, there was located on the First Tract
of land described in Paragraph 9 hereof, several
large factory buildings of great value, constitut-
ing a manufacturing plant which plaintiff was and
is repairing and putting in shape for extensive
manufacturing purposes and operations; and,
until February 1st, 1927, access to said manufac-
turing plant was by a wagon-road over the Second
Tract of land deseribed in said Paragraph 9, to
defendants’ railroad and thence across said rail-
road by means of a wagon-way or crossing at
orade, constructed of planks, of the width of about
15 feet, directly opposite the entrance gates 10
plaintiff’s plant, being 718 feet Easterly from the
intersection of defendants’ right of way with the
most Westerly part of the fence on plaintiff’s
property and being 329 feet Westerly from the
‘ntersection of defendants’ right of way with the
most Kasterly part of the fence on plaintiff’s
property.

11. The said two tracts of land deseribed in said

Paragraph 9 hereof have always at the same time

Leen in the same common ownership since the ac-
quisition by the defendant, the Morris & lussex
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Railroad Company, of the strip or tract of land
described in said Paragraph 4 hereof; and by the
devolution to the plaintiff of the title to the two
tracts of land described in said Paragraph 9 here-
of, it became seized and possessed of a right to a
suitable wagon-way or crossing over defendants’
railroad, which defendants or either of them must
provide and keep in repair.

12. On February 1st, 1927, defendant, the
Delaware, Lackawanna & Western Railroad Com-
pany, by its agents and servants, removed the
wagon-way or crossing which the plaintiff there-
tofore had used as a wagon-way to cross defend-
ants’ railroad from the lands of plaintiff on the
one side upon which its factory is located to its
lands on the other side, and erected and con-
structed on each side of said railroad a fence
across said wagon-way, thereby depriving plain-
tiff of its only access to its manufacturing plant.

13. Defendants, by their acts or omission to
act, have failed and neglected to provide and keep
in repair a suitable wagon-way or crossing over
sald railroad so that plaintiff might pass from its
lands on one side of defendants’ railroad to plain-
tiff’s lands on the other side thereof, as required
by law.

14. By reason of the foregoing, plaintiff is now
deprived and has ever since February 1, 1927,
been deprived of the failure and neglect and
wrongful acts of the defendants, of a suitable

wagon-way over defendants’ railroad as a means
¢f convenient access from and to such portions of
its lands as are intersected and separated by said
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lands as are intersected and separated by said
railroad.
Plaintiff demands $2,950. damages.

Kine & Voer,
Attorneys of Plaintiff.

10 Nore: Herewith is omitted printing of Order
that bill be retained, same being printed at pages

85-7 ante.

Answer.

NEW JERSEY SUPREME COURT.

920 Tae Rockaway Rorring MiLy,
Plaintiff,
vS.
Tuag DELAWARE, LACKAWANNA ANDS Action at Law

WESTERN RAiLroaAD COMPANY

and TaE MoOrris AND lsSEX

RarLroap CoMPANY,

Defendants.

30 The Delaware, Lackawanna and Western Rail-
road Company and The Morris and Essex Rail-
road Company, defendants in the above entitled
action, answering the allegations contained in the
plaintiff’s complaint, say:

That they object to the plaintiff’s complaint in

a point of law, in that the above entitled suit of
the plaintiff against them is not for the matters
and things permitted the plaintiff to be litigated
40 wogainst the defendants by the order of the Court
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of Chancery of New Jersey in the case of The
Rockaway Rolling Mill, a corporation, complain-
ant, and Delaware, Lackawanna & Western Rail-
road Company, a corporation, and Morris & Es-
sex Railroad Company, a coorporation, defend-
ants, and dated May 31st, 1927, a true copy of
which order is hereto attached and marked Sched-
ule A.

I. They have no knowledge or information suffi-
ficient to form a belief so as to answer the allega-
{ions contained in the first paragraph of the plain-
tiff’s complaint.

I1. They admit the allegations contained in the
second paragraph:

I11. They admit the allegations contained in
the third paragraph.

IV. They admniit the allegations contained in the
fourth paragraph.

V. They admit the allegations contained in the
fifth paragraph that ¢‘thereafter and on or about
February 25th, 1847, said Jabez L. Kstile conveyed
{6 the defendant, The Morris and Kssex Railroad
Company, by deed dated February 25th; 1847, and
recorded it the Office of the Clerk of the County
of Morris in Book M-4 of Deeds for said County,
pages 49, &e.,’’ certain lands and properties spe-
cifically set forth in said deed, but deny the bal-
ance and remainder of the allegations of said
paragraph:

VI. They admit that upon the tract of land con-
veyed to The Morris and lissex Railroad Com-
pany and specifically referred to in the fifth para-
graph of the plaintiff’s complaint, The Morris

t)
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and Essex Railroad Company erected a railroad
which is operated by the defendant, The Dela-
ware, Lackawanna and Western Railroad Com-
pany, but they deny the balance and remainder
of the allegations in said paragraph.

VII. They admit the allegations contained in
the seventh paragraph.

VIII. They admit the allegations contained in
the eighth paragraph.

[X. They have no knowledge or information
sufficient to form a belief so as to answer the al-
legations in the ninth paragraph.

X. They admit that from June T7th, 1915, to
February 1st, 1927, ‘‘there was a crossing at
ograde across its railroad tracks from the land on
one side of its railroad to the land on the other
side of its railroad, said crossing being constructed
of planks of the width of about fifteen (15) feet,
and being located directly opposite the entrance
to the egates of what the plaintiff now claims is its
piant, but they have no knowledge or information
cufficient to form a belief so as to answer the bal-
ance and remainder of the allegations contained
in the plaintiff’s complaint.

XI. They deny the allegations contained in the
eleventh paragraph.

XII. They admit that on February 1st, 1927,
the defendant, The Delaware, Lackawanna and
Western Railroad Company, by its agents and
servants. removed the * * * crossing which the

plaintiff theretofore had used as a wagon-way

1o cross defendants’ railroad from the lands on
the one side, upon which plaintiff’s factory is lo-
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ated, to lands on the other side, and erected and
constructed on each side of said railroad a fence
across said crossing, but deny the balance and re-
mainder of the allegations in said paragraph.

XIII. They deny the allegations contained in
the thirteenth paragraph.

XIV. They deny the allegations contained in the
fourteenth paragraph.

AND FOR A SPECIAL SECOND, SEPARATE AND DIS-
tiNncT DEFENSE, these defendants say that the said
plaintiff ought not to have or maintain its action
against them, for that the plaintiff at no time,
pursuant to the 9th Section of the charter of the
defendant, The Morris and Essex Railroad Com-
pany, gave notice to said defendants, or either of

them, to provide and keep in good repair suitable

wagon-ways over or under their railroad.

AND FOR A THIRD, SEPARATE AND DISTINCT DEFENSE,
these defendants say that the said plaintiff ought
not to have or maintain its action against them,
for that the said defendant, The Morris and Kssex
Railroad Company, in acquiring the tract of land
from Jabez L. Estile, by deed dated February 25
1847, and referred to in the fifth paragraph of the
plaintiff’s complaint, but not here admitted by the
defendants to be the same but identical land re-
forred to in the fourth paragraph of the plain-
{iff’s complaint, was relieved and released from
ihe charter oblications of the said The Morris
and Essex Railroad Company and Section 26 of
an act of the Legislature of the State of New Jer-
sey, entitled ‘“An Act Concerning Railroads,”’
(P. 1. 1903, p. 659), referred to in the eighth para-
oraph of the plaintiff’s complaint.
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AND FOR A FOURTH SEPARATE AND DISTINCT DE-
rENsE, these defendants say that the said plaintiff
ought not to have or maintain its action against
them, for that the plaintiff and its predecessor in
title never had any right in and to said wagon-way
v crossing referred to in the plaintiff’s com-
plaint, for the reason that said wagon-way or
crossing was permitted by the defendant, The
Delaware, Lackawanna and Western Railroad
Company, to be installed and maintained by the
International High Speed Steel Company under a
1evocable license agreement, which license agree-
ment or permission The Delaware, Lackawanna
and Western Railroad Company duly revoked,
end said crossing was taken up and made inac-
cessible for use by the defendant, The Delaware,
Lackawanna and Western Railroad Company, on
February 1st, 1927.

Waererore, these defendants pray that the

above entitled action may be dismissed as against
them with their taxed costs.

Freperic B. Scorty
Attorney of Defendants.

Nore: Herewith is omitted printing of Order
that bill be retained, same being printed at pages
85-7 ante.
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NEW JERSEY SUPREME COURT,

Moxrris CouNTyY.

TrE Rockaway Roruing MiLy,

Plaintiff,
VvS.

TaE DELAWARE, LACKAWANNA AND) Action at Law.
WesTERN RaAiLrRoaD COMPANY
and TuaeE Morris AND HKssEx
RarLroap CoMPANY,
Defendants.

The plaintiff, by way of reply to the answer of
the defendants, says that:

1. The first alleged objection to the plaintiff’s
complaint herein, is not good in point of law and
is pleaded contrary to the rules and practice of
this Court.

9. Plaintiff will object that the special second
separate and distinet defense discloses no defense
for the following reasons:

(a) Because this action is brought pursnant to
the order of the Court of 'Chancery of New Jer-
sey, dated May 31st, 1927, referred to in defend-
ants’ answer, which order directed plaintiff to
bring action in a court of law against defendants
to establish its rights to a suitable wagon-way
or crossing over defendants’ railroad.

(b) Because it was not necessary for plaintiff,
under Section 9 of the Charter of defendant, Mor-
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ris and Essex Railroad Company, to give notice
to the defendants in order to have or maintain
an action against them, or either of them, to pro-
vide and keep in repair suitable wagon-ways over
or under defendants’ railroad.

3. Plaintiff denies the third separate and dis-
tinet defense, and also objects in point of law that

this supposed defense is no defense because said

deed therein mentioned only conveyed to the de-
fendants the same right and privilege, and neither
more nor less than they had acquired by assess-
ment, as alleged in the fourth paragraph of the
complaint.

4. Plaintiff denies the fourth separate and dis-
tinet defense, and also objects in point of law that
the supposed defense is no defense:

(a) Because the alleged license agreement is
without consideration and void.

(b) Because the defendants could not relieve
themselves, or either of them, from their statutory
obligation to provide and keep in repair a suitable
wagon-way or crossing by such an alleged license

agreement.

(¢) Because plaintiff had neither actual nor con-
structive notice of said alleged license agreement
al or before the time of acquiring title to the in-
stant lands intersected by defendants’ railroad.

Kixe & Voar,
Attorneys for Plaintiff.
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NEW JERSEY SUPREME COURT,

Morris CouNTy.

Tuae Rockaway Roruing MiLn, a
Corporation,
Plaintiff,

vS.
Action at
TaE DELAWARE, LACKAWANNA AND
WesTERN RAILRoAD COMPANY
and TaE Morris AND IiSSEX
RarLroap COMPANY,
Defendants.

This case was tried before Hox. Rurir V. Law-
rexce, Circuit Court Judge, and a jury on April
Sth, 1928.

The Court having considered the issues raised
by the first count, to be matters of law, reserved
its opinion thereon, and now being of the opinion
that decision thereon is unnecessary, imasmuch as

The jury rendered a verdict on the second count

as follows:

We find as a matter of fact that a suitable
wagon-way or crossing over defendants’ railroad
for the benefit of plaintiff and its predecessors in
title. existed for twenty years or more prior to
1915. and find a verdiet in favor of the plaintiff,
The Rockaway Rolling Mill against the defend-
ants. with Six Cents damages.

RuLir V. LAWRENCE,

.]11(1'_{'('. 40
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On Postea and Rule to Show Cause.

NEW JERSEY SUPREME COURT.

Tae Rockaway Roruing MiLL, a
Corporation,
Plaintiff,
vS.
WesterN RarLroap Compaxy \ Action at Law
TaE DELAWARE, LACKAWANNA AND
and TaeE Morris AND HssEx
Ramroap CoMPANY,
Defendants.

Kine & Voer, Attorneys.

Judgment entered this first day of April A. D.
nineteen hundred and thirty as of April 10, 1928
in favor of plaintiff and against the defendants
for the som of six cents damages without costs.

Damages $.06.

No Costs.

WM. S. GUMMERE,
il
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On Postea and Rule to Show Cause.

NEW JERSEY SUPREME COURT

Tur Rockaway Roruine MiLL, a
Corporation,
Plaintiff,
vS.
TaE DELAWARE, LACKAWANNA AND ) Action at Law.
WesTERN RamLroaD CoOMPANY
and TeE Morris AND Kssex
RaiLroap CoMPANY,
Defendants.

The rule to show case heretofore entered in this
cause having been discharged by the Court,—It 18
ordered that Judgment final be and hereby is en-
tered in favor of plaintiff and against the defend-
ants for the sum of six cents, without costs.

Entered: April 1, 1930, as of
April 10, 1928

On motion of
Kine & Voar, Attorneys.
Damages $.06.
No Costs.
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NEW JERSEY SUPREME COURT,

Mogris County.

Tuae Rockaway Rourineg MiLy,

Plaintiff,

vS.

Tuae DELAWARE, LAcKAWANNA AND\ Action at Law.

WesTERN RaiLroap COMPANY

and Tuar Morris AND HsSex

RatLroap COMPANY,
Defendants.

20
Application having been made to this Court on
the trial of the above entitled cause, on April 5th,
1928, by the defendant for leave to file an amended
answer in said cause, it is hereby

O=rperep on this Hth day of April, 1928, that the
said defendant have leave to file said amended
answer.

Rurir V. LAWRENCE,
30 . : By Judge.
Entered April 10, 1928,
On Motion of Frederic B. Scott,
Attorney for Defendants.
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NEW JERSEY SUPREME COURT,

Morris CounTy.

Tazs Rockaway Roruing MiLL,
Plaintiff,

vS.

TaE DELAWARE, LACKAWANNA AND
WesTERN Ramwroap CoMPANY
and TaE Morris AND Kssex
RarLroap ComMpaNy, A

Defendants.

Action at Law.

The Delaware, Lackawanna and Western Rail-
road Company and The Morris and KEssex Rail-
road Company, defendants, in the above entitled
action, answering the allegations contained in the

plaintiff’s complaint, say:

I. They have no knowledge or information suf-

ficient to form a belief so as to answer the allega-
tions contained in the first paragraph of the plain-

tiff ’s complaint.

[I. They admit the allegations contained in the g

second paragraph.

[I1. They admit the allegations contained in the

third paragraph.

IV. They admit the allegations contained in the

fourth paragraph.

V. They admit the allegations contained in the
fifth paragraph that ‘‘thereafter and on or about
I'ebruary 25th, 1847, said Jabez 1. Estile conveyed
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{0 the defendant, The Morris and Kssex Railroad
Clompany, by deed dated February 25th, 1847, and
recorded in the Office of the Clerk of the County
of Morris, In Book M-4 of Deeds for said County,
pages 49, ete.,”’ certain lands and properties spe-

¢ifically set forth in said deed, but deny the bal-
ance and remainder of the allegations of said
paragraph.

VI. They admit that upon the tract of land con-
veyed to lho Morris and Essex Railroad Com-
pany and specifically referred to in the fifth para-
oraph of the plaintiff’s complaint, The Morris
and Essex Railroad Company erected a railroad
which is operated by the defendant, The Delaware,
Lackawanna and Western Railroad Company,
but they deny the balance and remainder of the
allegations in said paragr: aph.

VII. They admit the allegations contained in
{he seventh paragraph.

VIIL. They admit the allegations contained In
{he eighth paragraph.

[X. They have no knowledge or information
<ufficient to form a belief so as to answer the al-
legations in the ninth paragraph.

X. They admit that from June Tth, 1915, to Feb-
ruary lst, 1927 , ‘“there was a crossing at grade
across its mlm(ul tracks from the land on one
side of its railroad to the land on the other side
of its railroad, said crossing being constructed of
planks of the widt h of about fifteen (15) feet, and
being located diregtly opposite the entrance to
the gates of what the plaintiff now claims is 1ts
plant, but they have no knowledge or information
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sufficient to form a belief so as to answer the
balance and remainder of the allegations con-
tained in the plaintiff’s complaint.

XI. They deny the allegations contained in the
eleventh paragraph.

XII. They admit that on February 1st, 1927,
the defendant, The Delaware, Lackawanna and
Western Railroad Company, by its agents and
servants, removed the * * * crossing which the
plaintiff theretofore had used as a wagon-way to
cross defendants’ railroad from the lands on the
cne side, upon which plaintiff’s factory is located,
to lands on the other side, and erected and con-
structed on each side of said railroad a fence
across said erossing but deny the balance and re-
mainder of the allegations in said paragraph.

XIII. They deny the allegations contained in
the thirteenth paragraph.

XIV. Thev deny the allegations contained in
the fourteenth paragraph.

AND FOR A SPECIAL SECOND, SEPARATE AND DISTINCT
perENsSE, these defendants say that the said plain-
tiff ought not to have or maintain its action
against them, for that the plaintiff at no time,
pursuant to the 9th Section of the charter of the
defendant, The Morris and Essex Railroad Com-

pany, gave notice to said defendants, or either of

ihem, to provide and keep in good repair suitable
wagon-ways over or under their railroad.

AND FOR A THIRD, SEPARATE AND DISTINCT DEFENSE,
{hese defendants say that the said plaintiff ought
not to have or maintain its action against them,
ror that the said defendant, The Morris and Kssex
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Railroad Company, in acquiring the tract of land
from Jabez L. KEstile, by deed dated February
25th, 1847, and referred to in the fifth paragraph
of the plaintiff’s complaint, but not here admitted
by the defendants to be the same and identical
land referred to in the fourth paragraph of the
plaintiff’s complaint, was relieved and released
from the charter obligations of the said The Mor-
ris and Essex Railroad Company and Section 26
of an act of the Legislature of the State of New
Jersey, entitled ‘“An Act Concerning Railroads,”
(P. L. 1903, p. 659), referred to in the eighth
paragraph of the plaintiff’s complaint.

AND FOR A FOURTH, SEPARATE AND DISTINCT DE-
rensE, these defendants say that the said plaintiff
cught not to have or maintain its actlion acainst
them, for that the plaintiff and its predecessor in
title never had any right in and to said wagon-way
or crossing referred to in the plaintiff’s com-
plaint, for the reason that said wagon-way or
crossing was permitted by the defendant, The
Delaware, Lackawanna and Western Railroad
Company, to be installed and maintained by the
[nternational High Speed Steel Company under a
revocable license agreement, which license agree-
ment or permission The Delaware, Lackawanna
ar.d Western Railroad Company duly revoked, and
said erossing was taken up and made inaccessible
for use by the defendant, The Delaware, Lacka-
wanna and Western Railroad Company on Feb.
ruary 1st, 1927.

AND FOR A FIFTH AND SEPARATE AND DISTINCT DE-
rENsE these defendants say that the plaintiff ought
not to have or maintain its action against them be-

cause by the order of the Court of Chancery, at-

{ached to the defendants’ answer heretofore filed
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in this Court, and made a part of that answer,
the plaintiff was permitted leave of said Court to
bring an action at law against the above defend-
ants for the purpose of the determination of the
right of an easement claimed by the plaintiff over
and across the lands of the defendants, and that
the plaintiff in instituting the above entitled ac-
tion against the defendants has brought the above
entitled action against the defendants contrary
to the order of the Court of Chancery, as afore-

said.

AND FOR A SIXTH AND SEPARATE AND DISTINCT DE-
rensk these defendants say that the said plaintiff
ought not to have or maintain its action against
them for that the plaintiff’s predecessors in title,
abandoned, gave up and relinquished any and
all claims to a suitable wagon-way over defend-
ants’ railroad as a means of convenient access
from and to such portion of their lands as were
and are intersected and separated by the railroad
of the defendants.

AND FOR A SEVENTH AND SEPARATE AND DISTINCT
pErENSE these defendants say that the said plain-
tiff ought not to have or maintain its action
acainst them for that the said defendants have
adversely and hostilely held and possessed against

the plaintiff’s predecessors in title for a period

0 over sixty vears the lands and property over
and by which the plaintiff claims it is entitled to
a suitable wagon-way over defendants’ railroad.

Wuererore, these defendants pray that the
above entitled action may be dismissed as against
them with their taxed costs.

Freperic B. Scorr,
Attorney for Defendants.
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Rule to Show Cause.

NEW JERSEY SUPREME COURT,

Mogrris County.

TaeE Rockaway RonLing MiLL,
Plaintiff,

VS.

TaE DELAWARE, LACKAWANNA AND \ Action at Law
WesTeErNy RarLroap CoMPANY
and TaE Morris AND KssEx
RarLroap COMPANY,
Defendants.

Application having been made to the Court
within six days after the rendition of the verdict
in the above entitled cause, by the above defend-
ant for a Rule to Show Cause why the verdict in
the above entitled cause should not be set aside
and a new trial granted, it is on this 9th day of
April, 1928,

Orperep that the above plaintiff do show cause
before the Supreme Court, at the State House in
Trenton, New Jersey, at the next and ensuing
term of the Supreme Court why the said verdiet
in the above entitled cause should not be set aside
and for nothing holden, and a new trial granted;
and

It 1s FURTHER ORDERED that all the proceedings
in the above entitled cause be and hereby are
stayed until the disposition of said Rule to Show

(‘ause by the Court in the premises.

Rurir V. LAWRENCE,
Judge.
Entered April 10, 1928
On motion of Frederic B. Scott,
Attorney for Defendants.




Amended Reply.

NEW JERSEY SUPREME COURT,

Mogrris CounTy.

TaE Rockaway Rovrring MiLy,
Plaintiff,
VS.
m nl " T nl / N r A \ J L
T'aE DELAW ARE, LACRKRAWANNA AND \ Action at Law.
WesTtErRN RaiLroap ComMPANY

and TaeE Morris AND Kssex
RarLroap CoMPANY,

Defendants.

The plaintiff, by way of amended reply to the
amended answer of the defendants, says that:

1. The same sets forth no first separate and dis-
tinet defense.

2. Plaintiff will object that the special second
separate and distinet defense discloses no defense
for the following reasons:

(a) Because this action is brought pursuant to
the order of the Court of Chancery of New Jer-
sey, dated May 31st, 1927, referred to in defend-

answer, which order directed plaintiff to

o action in a court of law against defendants

o establish its rights to a suitable wagon-way or
crossing over defendants’ railroad.

(b) Because it was not necessary for plaintiff,
under Section 9 of the charter of defendant, Mor-
ris and Essex Railroad Company, to give notice
tc the defendants in order to have or maintain
ar action against them, or either of them, to pro-




40

Amended Reply.

vide and keep in repair suitable wagon-ways over
or under defendants’ railroad.

)

3. Plaintiff denies the third separate and dis-
tinet defense, and also objects in point of law tha

t
this supposed defense is no defense because said

deed therein mentioned only coveyed to the de-
fendants the same right and privilege, and neither
more nor less than they had acquired by assess-
ment, as alleged in the fourth paragraph of the
complaint.

4. Plaintiff denies the fourth separate and dis-
tinet defense, and also objects in point of law that
the supposed defense is no defense:

(a) Because the alleged license agreement is
without consideration and void.

(b) Because the defendants could not relieve
themselves, or either of them, from their statu-
tory obligation to provide and keep in repair a
suitable wagon-way or crossing by such an al-
ieged license agreement.

(¢) Because plaintiff had neither actual nor
constructive notice of said alleged license agree-
ment at or before the time of acquiring title to
the instant lands intersected by defendants’ rail-
road.

5. Replying to the fifth separate and distinet
defense of the answer, plaintiff says:

Said action is to determine the right of an ease-
ment as claimed by the plaintiff over and across
the lands of the defendants, and said defense is
not good in point of law and is pleaded contrary
to the rules and practice of this court.
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6. Plaintiff denies the sixth separate and dis-
tinet defense.
7. Plaintiff denies the seventh separate and dis-
tinet defense.
Kine & Voar,
Attorneys of Plaintiff.

Stipulation.

NEW JERSEY SUPREME COURT.

Tuae Rockaway Rovurine Mivw,

Plaintiff,

VS.
! _ Action at Law.
'ag DELAWARE, LACKAWANNA AND

J On Rule to

T ESTERN / DL SANY y
WesTERN RAiLRoaAD COMPANY | Qhow Cause.
m Al
and Tue Morris AND HiSsEX
Ramroap CoMPANY,
Defendants.

It 1S HEREBY STIPULATED AND AGREED by and be-
iween the attorneys of the respective parties, that
in view of the fact that the court stenographer
cannot furnish the defendants with a transeript
of the testimony for the purpose of preparing said
cause for the May 1928 Term of Court, that the
areument on said rule to show cause and the prep-
aration of said rule to show cause for argument,
be and the same are adjourned and postponed to
the October 1928 Term of said Court, the same as
if «aid rule to show cause was originally made re-
turnable at said October 1928 Term.
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AND IT IS FURTHER STIPULATED AND AGREED Dy
and between the attorneys of the respective par-
ties, that the defendants’ time to file their grounds
and reasons on said rule to show cause, be and the
same hereby is extended until ten days after the
said court stenographer furnishes the said de-
fendants with the transcript of the testimony
taken on said cause.

Dated, April 20, 1928.
Kine & Voar,
Attorneys of Plaintiff.

Freperic B. Scorr,
Attorney of Defendants.

Stipulation.

NEW JERSEY SUPREME COURT.

Rockaway Rovring ML,
Plaintiff,
i Action at Law.
Tae DELAWARE, LACKAWANNA AND On Rule
WesSTERN RaAtLroaD CoOMPANY to Show
and Tae Morris AND ISSEX Cause.

30

Ratnroap CoMPANY,
Defendants.

[T 1s HEREBY STIPULATED AND AGREED by and be-
tween the attorneys of the respective parties, that

the arcument on the Rule to Show Cause, and the
40 rpreparation of said Rule to Show Cause for argu-




Stipulation.

ment, and the serving of a State of Case in said
matter, now adjourned and postponed by stipu-
lation to the October 1928 Term of the above
Court, the same as if said Rule to Show Cause was
criginally made returnable at said October Term,
be further adjourned and postponed to the Janu-
ary 1929 Term of said Court, the same as if said

Rule to Show Cause was originally made return-

able at said January 1929 Term; and it is further

STIPULATED AND AGREED by and between the at-
torneys of the respective parties that the defend-
ants’ time to file their Reasons on said Rule to
Show Cause be and the same hereby is extended
until ten days after the Trial Court disposes of
the matter of the amended complaint proposed on
the trial of said cause, by permitting and ordering
said amended complaint to be filed, ete.

Dated: September 8, 1928.
Kine & Voor,
Attorneys of Plaintiff.
Freperic B. Scorr,
Attorney of Defendants.
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()\/WL}A . J,LL 6L, Complaint,

NEW JERSEY SUPREME COURT,

Mogris CounTy.

10 TaE Rocrkaway Rorrine ML, a
Corporation,
Plaintiff,

VS.

DeLAwWARE, LacKAwWANNA & WEST- Action at Law.
RN Raruroap Company, a Cor-
poration, and Morris & Hssex
RaLroap Compaxy, a Corpo-
20 ration,
Defendants.

The plaintiff, The Rockaway Rolling Mill, a
corporation of the State of New Jersey, having
its principal place of business in the Borough of
Rockaway, in the County of Morris and State of
New Jersey, says:

F'irsT CouNT.

1. On and prior to September 22nd, 1846, plain-
tiff’s predecessor in title, Jabez L. Kstile, was the
owner in fee simple by deed of conveyance to him,
dated March 29, 1820, and recorded in the Office
of the Clerk of the County of Morris in Book K-2
of Deeds for said County, Pages 32 &ec., of the fol-
lowing described premises in the Borough of

Rockaway, formerly Township of Rockaway,
Count of Morris and State of New Jersey.
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Becinnine in the middle of Rockaway
River at a corner of Barnabas King’s land
and from thence running (1) along said
King’s line South seventy-nine degrees West
eight chains forty-four links to stake and
stones, thence (2) South fifteen degrees West
nine chains thirty links to a stone heap, thence
(3) South thirteen and one-half degrees West
Fight chains to a stone heap, thence (4)
South fifty-six and one-half degrees West six
chains sixty-three links to a small white oak,
thence (5) South twenty-seven degrees Kast
two chains to the middle of Rockaway River,
thence (6) up said river about South Twelve
degrees West eleven chains eighty links or
thereabouts, thence (7) North eighty-six de-
orees West nine chains fifty-three links to a
stake in Noah Estile’s line, thence (8) South
seven degrees West one chain eighty links to
two small may cherry trees, thence (9) South
forty-nine degrees West four chains ten links
to a white oak tree a corner of Noah Estile’s
land and a corner of Kzra Abbot’s land,
thence (10) South fifty-seven degrees Hast
nine chains thirty links to a small white ash
free on a small island near the Kast side of
Rockaway River, a corner of Frederick
Beem’s lot, thence (11) North eighty-three
degrees Kast twelve chains five links to a
small white oak, thence (12) North thirty-one
and one-half deerees Kast eight chains forty-
four links to the corner of John Clark’s land,
thence (13) North Sixty-seven degrees West
nine chains twenty-nine links, thence (14)
North twentv-nine degrees HKast ten chains
eighty-four links to a black oak tree on the
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Fast bank of Rockaway River, thence (15)
North sixty degrees West to the middle of
said river, thence down the middle of said
river the several courses thereof to the place
of Beginning.

Containing thirty-one acres more or less.

2. The Morris & Kssex Railroad Company, one
of the defendants herein, is a railroad corpora-
tion and was incorporated by an Act of the Legis-
iature of the State of New Jersey, entitled ‘An
Act to incorporate the Morris & Kssex Railroad
Company,’’ passed January 29th, 1835; and the
Delaware, Lackawanna & Western Railroad Com-
pany, the other defendant, is a railroad corpora-
tion organized under the laws of the State of
Pennsylvania.

3. By Section 7 of the Act of incorporation of
the defendant, the Morris & Essex Railroad Com-
pany, it was empowered to acquire lands by as-
sessment for railroad purposes, where it could not
aoree with the owner as to the price thereof.

4. On or about September 22nd, 1846, defendant,
the Morris & Essex Railroad Company, by virtue
of said Section 7 of its Act of incorporation, took
proceedings to acquire by assessment the right,
liberty and privilege of entering upon a certain
strip or tract of land of said Jabez L. Estile, in
the Borough of Rockaway aforesaid, described as

follows:

Brainning at Selee Tompkin’s Kast line

and pursuing a line of stakes North thirty-

five degrees forty-five minutes Kast eleven
chains to Joseph Jackson’s West line embrac-
ing one and one-half rods on each side of said
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line of stakes, and containing three-fourths
of an acre and twelve perches of land.

and to take possession of, hold, have, use and oc-
cupy the same for railroad purposes, as in said
Act provided, and in and by said proceedings com-
raissioners were appointed to assess the price or
-alue of the lands of said Jabez L. Estile so taken,
and his damages, and by their instrument in writ-
ing dated September 22nd, 1846, recorded in the
Office of the Clerk of the County of Morris in
Book L-4 of Deeds for said County, on Pages 530
&c., said commissioners assessed the price or
ralue of said strip or tract of land of said Jabez
L. Estile so taken, as well as his damages occa-
sioned by the occupancy of his lands by the de-
fendant, the Morris & Kissex Railroad Company,
all of which more fully appears by said instru-
ment, a copy of which is hereto annexed and made
a part hereof, marked Schedule 1. R

5 Thereafter and on or about February 25th,
1847, said Jabez L. Estile conveyed to the defend-
ant, the Morris & HEssex Railroad Company, by
deed dated February 25th, 1847, and recorded in
the Office of the Clerk of the County of Morris in
Book M-4 of Deeds for said County, on Pages 49
&e., the same right, liberty and privilege of enter-
ing upon said strip or tract of land above de-
seribed, and to possess, hold, use, occupy and erect
thereon embankments, bridges and all other works
necessary to lay rails, as the defendant, the Mor-
ris & Fssex Railroad Company, had acquired in
the proceedings aforesaid, under its Aect of In-
corporation and the acts supplemental thereto,
which define what rights the company shall ac-

40
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quire by assessment; a copy of which deed is here-
to annexed and made a part hereof, marked Sched-

alecst BY

»

6. The said strip or tract of land so acquired
by the defendant, the Morris & Kssex Railroad
Company, intersected said lands of said Jabez L.
[istile, deseribed in the 1st paragraph hereof, and
upon said strip or tract of land it erected a rail-
road which is operated by defendant, the Dela-
ware, Lackawanna & Western Railroad Company.

7. By an Act of the Legislature of the State of
New Jersey, entitled ‘“ An Act to validate and con-
firm a certain lease and contract by which the
Morris & KEssex Railroad Company leases their
road to the Delaware, Lackawanna & Western
Railroad Company,”” approved February 9th,
1869, the defendant, the Delaware, Lackawanna
& Western Railroad Company, exercises all rights,
powers and privileges of the defendant, the Mor-
ris & Kssex Railroad Company, and is obligated
to do and perform all acts and things which the
defendant, the Morris & KEssex Railroad Com-
pany, as owners of said property was and is
required and bound to do.

8. By Section 9 of said Act of incorporation of
the defendant, the Morris & Essex Railroad Com-
pany, it is provided that where its railroad shall
interseet any farm or lands of any individunal, it
shall provide and keep in repair suitable wagon-
ways over or under its railroad so that said indi-
vidual may pass from one part to the other of his
lands so intersected by said railroad: and the
same duty is imposed on every railroad companvy

40 by Section 26 of an Act of the Legislature of New
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Jersey, entitled ‘““An Act Concerning Railroads”
(P. L. 1903, p. 659).

9. By mesne conveyances the following de-
seribed tracts of land in the Borough of Rockaway
aforesaid, which are a part of said lands formerly
owned by said Jabez L. Estile, described in para-
graph 1 hereof, were conveyed to plaintiff, The
Rockaway Rolling Mill, on or about June 2nd,
1926, by deed of that date which is recorded in the
office of the Clerk of the County of Morris in Book
B-30 of Deeds for said county, on pages 30, &e.

First TracT: BreinNing at a stone monu-
ment in the Westerly line of the right-of-way
of the Morris & Essex Railroad Company and
running thence (1) along land of Morris &
[ssex Railroad Company South eighty-eight
degrees thirty-nine minutes ten seconds West
four hundred feet to an iron monument,
thence in the same course fourteen feet to
[ast bank Rockaway River thence (2) North
fortyv-one degrees fifty-four minutes fifteen
seconds Kast five hundred fifteen and four
hundredths feet and running along the Kast-
erly side of said Rockaway River to a point
in said Rasterly side line, thence (3) still
alonz said side line North nineteen degrees
fifty-six minutes twenty seconds Kast one
hundred eight and fifty hundredths feet to a
point in the same, thence (4) still along said
side line North three degrees fifty-seven min-
utes forty seconds Kast one hundred thirty
and thirty-one hundredths feet to a point in
said side line, thence (5) still along said side
line North ten degrees fifty-seven minutes
[Nast eighty-three and twenty-two hundredths
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feet to a point in the same said point being
also in the Southerly side line of the right-of-
way of the Dover and Rockaway Railroad
Company now leased by the Central Railroad
Company of New Jersey, thence (6) North
sixty-three degrees thirty-one minutes twenty
seconds Kast along said side line of said rail-
road one hundred forty-eight feet to a point
in the same, thence (7) South sixty-three de-
grees three minutes fifty seconds FKast three
hundred seventy-five and fifty-three hun-
dredths feet to a stone monument in the West-
erly side line of the right-of-way of the Mor-
ris & Issex Railroad aforesaid, thence (8)
South thirty-eight degrees thirteen minutes
West seven hundred forty-two and twenty-
five hundredths feet along said side line to the
point or place of Beginning.

Secoxp Tracr: BecinNING at a stone monu-
ment the mose Southerly corner of this sec-
ond tract and running thence (1) South
eighty-eight degrees thirty-nine minutes ten
seconds West two hundred ninety and thirty-
seven hundredths feet to a point in the Kast-
erly side line of the Morris & Kssex Railroad

Company, thence (2) along said side line of
said Railroad Company North thirty-eight
degrees thirteen minutes Fast seven hundred

and eighty-eight hundredths feet to a point in
the same, thence (3) South sixty-three de-
grees three minutes fifty seconds Kast one
hundred ninety-nine and sixty-five hun-
dredths feet to a stone monument, thence (4)
South thirty-five degrees nineteen minutes
twenty seconds West five hundred fifty-five
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and seventy hundredths feet to the point or
place of Beginning.

and said conveyance was made subject to such
rights, if any, which the Morris & Essex Railroad
Company and its lessee may have in the above de-
scribed tracts of land.

10. At and prior to the time of said conveyance
to plaintiff, there was located on the First Tract
of land described in Paragraph 9 hereof, several
large factory buildings of great value, consititu-
ting a manufacturing plant which plaintiff was
and is repairing and putting in shape for exten-
sive manufacturing purposes and operations; and,
until February 1st, 1927, access to said manutac-
turing plant was by a wagon-road over the Sec-
ond Tract of land described in said Paragraph 9,
to defendants’ railroad and thence across said
railroad by means of a wagon-way or crossing at
orade, constructed of planks, of the width of about
15 feet, directly opposite the entrance gates to
plaintiff’s plant, being 718 feet Easterly from the
intersection of defendants’ right of way with the
most Westerly part of the fence on plaintiff’s
property and being 329 feet Westerly from the
intersection of defendants’ right-of-way with the
most Kasterly part of the fence on plaintiff’s
property.

11. The said two tracts of land described in said
Paragraph 9 hereof have always at the same time
been in the same common ownership since the ac-
quisition by the defendant, the Morris & Hssex
Railroad Company, of the strip or tract of land
described in said Paragraph 4 hereof; and by the
devolution to the plaintiff of the title to the two
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{racts of land described in said Paragraph 9 here-
of, it became seized and possessed of a right to a
sultable wagon-way or crossing over defendants’
railroad, which defendants or either of them must
provide and keep in repair.

12. On February 1st, 1927, defendant, the Dela-
ware, Lackawanna & Western Railroad Company,
by its agents and servants, removed the wagon-
way or crossing which the plaintiff theretofore
had used as a wagon-way to cross defendants’
railroad from the lands of plaintiff on the one
side upon which its factory is located to its lands
on the other side, and erected and constructed on
each side of said railroad a fence across said
wagon-way, thereby depriving plaintiff of its only
access to its manufacturing plant.

13. Defendants, by their acts or omission to act,
have failed and neglected to provide and keep in
repair a suitable wagon-way or crossing over said
railroad so that plaintiff might pass from its lands
on one side of defendants’ railroad to plaintiff’s
lands on the other side thereof, as required by
law.

14. By reason of the foregoing, plaintiff is now
deprived and has ever since February 1, 1927,
been deprived of the failure and neglect and
wrongful acts of the defendants, of a suitable
wagon-way over defendants’ railroad as a means
ot convenient access from and to such portions of

its lands as are intersected and separated by said
-ailroad.
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Sgconp CoUNT.

1. Paragraphs 1 to 7 inclusive, 9, 10 and 12 of
the First Count are made part of this count.

9. The said two tracts of land now owned and
possessed by plaintiff, described in Paragraph 9
of the First Count have always at the same time
been in the same common ownership since the ac-
quisition by the defendant, The Morris & Kissex
Railroad Company, of the strip or tract of land
described in Paragraph 4 of the First Count and
upon which said strip or tract of land it erected
a railroad which is operated by defendant, The
Delaware, Lackawanna & Western Railroad Com-
pany, as stated in Paragraph 6 of the First Count.

3 At the location or place described and desig-
nated in Paragraph 10 of the First Count, as
suitable wagon-way Or crossing over defendants’
railroad for the benefit of plaintiff and its prede-
cessors in title existed for twenty. years or more
prior to 1915, and the right to said suitable wagon-
way or crossing has continued from that time to
date.

Plaintiff demands $2950. damages on each
count.

Kine & Voar,

Attorneys for Plaintiff.

Nore: Herewith omitted Commissioners’ Award
and Estile deed printed pp. 19-22 and 23-25 ante.
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Substitution of Attorney.

NEW JERSEY SUPREME COURT,

Mogris CouNTy.

TraE Rockaway Rovrring MiLL, a
10 Corporation,
Plaintift,
V8.

TaE DELAWARE, LACKAWANNA AND
WesTERN RaiLroap CoMPANY,
and Tae Mogrris AND Hssex
Ramroap CoMPANY,

Defendants.

20

Epwarp P. Srout, Esq., is hereby substituted
as attorney for the plaintiff in the above entitled

matter.
Dated April 22nd, 1929.

Entered June 18, 1929,
On Motion of : Epwarp P. Stovur,
Attorney of Plaintiff.
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Stipulation.

NEW JERSEY SUPREME COURT,

Mogris Circurr.

Rockaway Rovrring ML, a cor-
poration,
Plaintiff,
vS.

THE DELAWARE, LACKAWANNA AND
WesterNy RarLroap CompaNy,
and TaeE Morris AND IIsSSEX
RaiLroap CoMPANY,

Defendants.

» Action at Law.

It 1s HEREBY STIPULATED by and between the
attorneys of the respective parties that the above
defendants have until the 1st day of July, 1929,

to file and serve their reasons on the rule to show
cause heretofore obtained in said matter.

Dated, May 13, 1929.

Epwarp P. Stour,
Attorney of Plaintiff.

Freperic B. Scorr,
Attorney of Defendants.

30
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NEW JERSEY SUPREME COURT.

TaE Rockaway Rovuine Miiy,
Plaintiff,

vS. On Rule
Ak : e to Show
[HE DELAWARE, LACKAWANNA AND/
: - Cause.
WesTERN RaiLroap ComPpaxy,
ET AL,

Defendants.

The Delaware, Lackawanna and Western Rail-
road Company and The Morris and Essex Rail-
road Company, defendants in the above entitled
cause, herewith set out and file their reasons why
the verdiet in the above entitled case should not
be set aside and a new trial granted:

1. Because the trial court erred in allowing and
permitting the plaintiff to file an amended com-
plaint in said action after the trial of said cause
and the filing of the postea and entry of judgment
in said matter.

2. Because the said verdiet was contrary to the
evidence adduced on the trial of said cause.

3. Because said verdict was contrary to the

weight of the evidence adduced upon the trial of

said cause.

4. Because the trial court erred in refusing to
direct a nonsuit in favor of the defendants and

e

against the plaintift
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5. Because the trial court erred in refusing to
direct a verdict in favor of the defendants and
against the plaintiff.

6. Because the trial court erred in failing and
neglecting to decide the issues under the first
count of the plaintiff’s complaint.

7. Because the trial court, over the objection of
the defendants, permitted the plaintiff to question
tke witness Stickle as follows:

““QQ. Won’t you generally tell the jury when
you first knew it to be there?

“Q). Just describe to the jury when you
first knew it? A. The first I knew anything
about the crossing was in the early 90’s, I
heard the Crampton’s had some timber and
we sent our teams there and carted it over
that erossing.”’

8. Because the trial court erred in permitting
the plaintiff to put the following question, over
the objection of the defendants, to the plaintiff’s
witness Khlers:

““If this crossing is closed up, have you

any other access to your Mill?

9. Because the said verdict was contrary to the
law.
Freperic B. Scorr,
Attorney for Defendants.




Notice of Argument.

NEW JERSEY SUPREME COURT.

Rockaway RovurLine MiLL, a cor-
poration,
Plaintiff,

B » Action at Law.
TaE DELAWARE, LACKAWANNA AND

Westery RaiLroap ComPANY,

ET AL.,

Defendants.

To Epwarp P. Stour, Attorney of Plaintiff:
Str:

You WILL PLEASE TO TAKE NoTICcE that on Tues-

day, the 1st day of October, 1929, at ten o’clock
in the forenoon of that day, or as soon thereafter
as I can be heard therein, I shall move the argu-
ment of the above Rule to Show Cause before the
Supreme Court at the State House in Trenton,
New Jersey.

Yours truly,

Freperic B. Scorr,
Attorney of Defendants.
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Rule Discharging Rule to Show Cause.
NEW JERSEY SUPREME COURT.

No. 29, OcroBer TErM, 1929.

TaHE Rockaway Rovuring M1y, a
Corporation,
Plaintiff, Action at Law
V8. On
DeLawARrg, LackawaNNAa & WEST-) Defendants’
ERN Ramroap CompanNy, and| Rule to Show
Morris AxD KEssex Ramroap \ Cause.
CompANy,
Defendants.

This action was tried before Judge Rulif V.
Lawrence and a jury, at the Morris Circuit, and
the jury rendered a verdict on the second count
of the complaint herein, as follows:

““We find as a matter of fact that a suitable
wagon-way or crossing over defendants’ rail-
road for the benefit of plaintiff and its pre-
decessors in title, existed for twenty years or
more prior to 1915, and find a verdiet in favor
of the plaintiff, The Rockaway Rolling Mill,
against the defendants, with Six Cents Dam-
ages.”’

and judgment was entered thereon. A rule to
show cause why a new trial should not be granted
was duly allowed the defendants. The reasons
assigned by the defendants for a new trial having
been submitted, and this court having heard the

10

20
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areument of counsel for the respective parties on
the only two reasons urged for ordering a new

{rial, and having considered the same, and being
of the opinion that said reasons are without merit,

ordered that the rule to show cause be discharged.

[t is, thereupon, on this 1st day of April, 1930,
orpeErReD that said rule to show cause be and the
same is hereby discharged.

Rule Actually entered, April 1, 1930.

On Motion of:

Epwarp P. StourT,
Attorney for Plaintiff.

On Motion of':

Epwarp P. Stour,
Attorney for Plaintiff.
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On Postea.

NEW JERSEY SUPREME COURT.

Tue Rocrkaway Roruing MiLL, a
Corporation,
Plaintiff,

US.

TaE DELAWARE, LACKAWANNA AND

Action at Law.
W ESTERN Rul,mmh CoMPANY,

and TaeE Morris AND JISSEX
Ratmmroap CoMPANY,

Defendants

Damages .06. No Costs. R. To S. C.

It 1s orpERED that judgment be and hereby is
entered in favor of plaintiff and against the de-
fendants for the sum of six cents, without costs.
[intered April 10, 1928.

On motion of
Kineg & Voar,
Attorneys.

Edward P. Stout substituted as Atty. for PItff.
see Min. May Term, 1929, under date of June 18,
1929.

R. to S. C. disched. & Judgt. final April 1, 1930,
as of Apr. 10, 1928. See Min. Jan. 3, 1930, under
date of April 1, 1930.
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Order Vacating Costs.

NEW JERSEY SUPREME COURT.

No. 29, Ocroser TERM, 1929.

Tue.Rockaway Rorring MiLn, a
Corporation,
Plaintiff,

Action at Law
On Rule
Discharging
Defendants’
Rule to Show
Cause
(Consent

on file)

10

vS.

DELAWARE, LAcKAWANNA & WEST-)
ErRN RarLroap Company, and
Morris anxDp HEssex RAILROAD
ComPANY,

Defendants.

20

It appearing to the court that the Rule, entered
in the above entitled cause on April 1st, 1930, dis-
charging defendants’ rule to show cause herein,
inadvertently ordered costs to be taxed;

It 1s, therefore, on this 30th day of April, 1930,
orDERED that so much of said Rule ordering costs
to be taxed be and the same is hereby vacated.
Entered May 1, 1930,

30  On Motion of:

Epwarp P. Stour,
Attorney for Plaintiff.
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Verified Bill for Printing.
NEW JERSEY SUPREME COURT

No. 29, OcroBer, 1929, TErMm.

Tae Rockaway Roruing MiLL, a
Y
Corporation, Action at Law
Plaintift, _
On

Defendants’
Rule to Show
Cause.

V8.

DELAWARE, LACKAWANNA AND
WesTERN RaAtLRoaAD COMPANY
and Morgris AND Issex Rar-
roAD COMPANY,

Defendants.

Iy .

PO

STATE OF NEW JERSEY
County of Hudson

Epwarp P. Stour, being duly sworn according
te law, upon his oath deposes and says that he is
Counsel for Plaintiff in the above-entitled action;
that annexed hereto is a receipted bill of the Pax-
pick Press, Inc., for printing Brief for Plaintiff
in said cause, for $65.20 being the amount stated
in said bill, which amount was actually paid by
plaintiff to said Pandick Press, Inc.

Epwarp P. Stovur.

Subseribed and sworn to at
Jersey City, N. J., this 31st
day of March, 1930.
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Verified Bill for Printing.

PANDICK PRESS, INC.
22 Thames Street
New YoOrk

Printing Telephones
Specialists Rector 3448-3449-3450

All plates, paper or any other
SoLD materials held at the owner’s risk
To Mr. Edward P. Stout Terms Cash
15 Exchange
.l(*l'.\'(*_\' ('11_\'. NeERl

Job No. 56-1052 Date October 1, 1929.

30 Copies Brief The Rockaway Roll-

ing Mill, vs. The Delaware & Lack-
awanna Rwy. Co.

38 Pages 53.20
2 Hrs. Alterations 7.00
Cover 9.00

Received Payment
Thank You
Dec. 20, 1929
Pandick Press, Inc.
22 Thames St.

W. C. Rome Treasurer

[t is hereby certified that all work done at this

establishment is in accordance with the Federal

Child Labor Act of September 1, 1916. Prices
subject to change without notice.

Paxpick Press, Ixc., 22 Thames St., New York
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Clerk’s Certificate.

[, the undersigned, Clerk of the Supreme Court
of the State of New Jersey, do certify that the

foregoing is a true copy of the entire proceedings

in the above stated cause as the same remain on
file and of record in my office.

[n testimony whereof I have set my hand and
the seal of said Court at Trenton, this Sixteenth
day of September, A. D. nineteen hundred and
thirty.

Frep L. BLoopcoonb.
Clerk.
(Seal)
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Endorsement on Copy of Proceedings.
v O

63-570

IN CHANCERY OF NEW JERSEY.

Tae Rockaway RoLuine MiLL, a corporation,
Complainant,
vS.
DeLAwARE, LackawaNNa & WESTERN RAILROAD
Company and Morris & KEssex Rammroap Com-

PANY,
Defendants.

On Bill, &e.
On Petition, &e.
On Order to Show Cause, &c.

Cgrririep Copy orF PROCEEDINGS IN New JERSEY
SupreME CourT 1IN Tuis CAUSE

Edward P. Stout,
Solr. for Petitioner,
921 Bergen Avenue,
Jersey City, N. J.

Filed June 11, 1930.




Neww Jergey Court of Errors and Appeals

TrE Rocrkaway Roruing MiLy,

Complainant-Respondent,

VS.
On Appeal from

the Court of

Derawarg, Lackawan~Na & WesT- Chaneery.

ERN RaiLroap Comprany, and
Morris & Essex Ramroap Cowm-
PANY,

Defendants-Appellants.

BRIEF FOR RESPONDENT.

Appellants contend that the decree of the Court
below is erroneous in that:

1. It determined and decreed matters and
things not alleged or set up by complainant’s bill
of complaint filed in the Court of Chancery.

2. It was without justification either in law or
fact.

3. The counsel fee awarded complainant was
unjustified both in law and fact.

Respondent’s reply is that there is no merit to
these contentions.

Statement of the Case.

The facts pertinent to this controversy may be
found: in the opinion of this Court, Rockaway
Rolling Mill vs. D. L. & W. R. R. Co., et al., 143
Atl. (N. J.)334, affirming the Court below, on ap-
peal by defendants from the order of the Court




(5]
—d

retaining the bill of complaint, with liberty to the
complainant to institute a suit at law against the
defendants for a determination of the right of
casement claimed by complainant, and granting a
preliminary mandatory injunction requiring the
defendants to immediately restore or provide and
keep in repair pending such a suit a suitable
wagon-way or crossing over defendants’ railroad
substantially as same existed on and prior to
February 1st, 1927 ; and, in the opinion of the New
Jersey Supreme Court, Rockaway Rolling Mill vs.
D.L. & .W. R. R. Co. et al., 149 Atl. (N. J.) 532,
discharging defendants’ rule to show cause why
a new trial should not be granted to determine
the right of easement claimed by complainant.

The facts alleged in the bill, as appears by the
opinion of this Court, supra, are:

““T'he complainant is the owner of a tract

of land in the township of Rockaway, which is
bisected by the defendant railroad compa-
nies’ right of way. A large manufacturing
plant has been erected upon a portion of the
tract lying west of the right of way, and is

being operated by the complainant. The only
means of access to and egress from the com-
plainant’s plant is a private road, or wagon-
way, leading therefrom over and across the
defendants’ right of way, and then through
the remaining section of the complainant’s
tract to a public highway. In February, 1927,
the railroad companies erected a fence on
each side of their right of way at the point
where the complainant’s private road crossed
it, completely blocking it. In this situation
the present bill was filed. By it the com-
plainant seeks a mandatory injunction com-
pelling the defendants to remove the obstruec-
tions to the crossing over its right of way
and restoring it to its original condition, bas-
ing its claim to this relief upon the averment
that it has a permanent easement of way over
the defendants’ railroad at this point.”’




2
]

The right of easement determined in the action
at law, as appears by the verdiet of the jury
(Postea, Case, p. 123), 1s:

““We find as a matter of fact that a suit-
able wagon-way or crossing over defendants’
railroad for the benefit of plaintiff and its
predecessors in title, existed for twenty years
or more prior to 1915, and find a verdict in
favor of the plaintiff, The Rockaway Rolling
Mill against the defendants, with Six Cents
Damages.”’

The facts found by the Supreme Court, in its
opinion, supra, are:

“‘The plaintiff corporation is the owner of

two tracts of land in the County of Morris
which are separated from one another by the
right of way of the defendant railroad com-
pany. Originally the two parcels and the
right of way of the railroad company consti-
tuted a single tract of land; and from the
time when the defendant constructed its rail-
road up to the time of the institution of the
present suit, the tracts now owned by the
plaintiff were connected by a suitable wagon-
way or crossing. The question involved in
the present litigation is whether that cross-
ing is a permissive one which the railroad
company can close at its option or whether
it 1s an easement of way the title to which is
in the plaintiff and of which it cannot be de-
prived by any action of the railroad company.
The trial of this issue resulted in a verdict in
favor of the plaintiff.”’

Obviously, the right of easement claimed by the
complainant in its bill of complaint was deter-
mined by the jury in the action at law.




ARGUMENT.

POINT L

The right of easement claimed by com-
plainant in its bill of complaint having been
established in an action at law, it was proper
for the Court below to make a final decree in
accordance with the prayer of the bill.

It is to be noted that the second count of the
complaint (Case, p. 147) in the action at law sets
forth all of the factual allegations of the bill
(Case, pp. 5-14). The only difference is that the
second count of the complaint at law does not
plead the statutory obligation set forth in para-
graph 8 of the bill, but instead thereof alleges

(Case, p. 147), that:

¢“2. The said two tracts of land now owned

and possessed by plaintiff, deseribed in
Paragraph 9 of the First Count have always
at the same time been in the same common
ownership since the acquisition by the defend-
ant, The Morris & Essex Railroad Company,
of the strip or tract of land deseribed in
>aragraph 4 of the First Count, and upon
which said strip or tract of land it erected a
railroad which is operated by defendant, The
Delaware, Lackawanna & Western Railroad
Company, as stated in Paragraph 6 of the
First Count.

3. At the location or place described and

designated in Paragraph 10 of the First
Count a suitable wagon-way or crossing over
defendants’ railroad for the benefit of plain-
tiff and its predecessors in title existed for
twenty years or more prior to 1915, and the
right to said suitable wagon-way or crossing
has continued from that time to date.’’
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Manifestly all of these allegations of this second
count of the complaint at law must have been
proven by the evidence at the trial, in order to
justify the Supreme Court in discharging defend-
ants’ rule to show cause, and same, therefore, can-
not now be questioned.

Appellants, however, contend in their Brief
(p. 13) that the Court of Chancery erred in seek-
ing the benefit of a suit at law to determine the
right claimed by complainant, and that the Court
of Chancery should have decided the question as
to whether complainant was entitled to a right of
easement.

How can appellants make such a contention,
when this Court has already passed on this ques-
tion adversely to appellants?

The right of easement sought to be established
under the second count of the complaint in the
action at law arose out of a statutory or charter
obligation of the defendant, Morris & Essex Rail-
road Company, to provide and keep in repair a
suitable wagon-way or crossing over its railroad
so that the land-owner might pass to and from the
intersected lands. This was the kind of easement
or crossing set forth in the bill of complaint in the
Court of Chancery, and the proofs offered by the
plaintiff, Rockaway Rolling Mill, at the trial of
the second count of the complaint in the action
at law and controverted by the defendant railroad
companies, were to establish that there had existed
for more than twenty years prior to 1915,—in fact
since the acquisition by defendant, Morris & Essex
Railroad Company, of its railroad right of way,—
a physical wagon-way or crossing which was main-
tained by the defendant railroad companies to
permit plaintiff’s predecessors in title to pass
from one side of its lands to the other side thereof,
intersected by the railroad.
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In the case of Rockaway Rolling Mill vs. D. L.
& W.R. R. Co., et al., 143 Atl. (N. J.) 334, supra,
the Chief Justice said:

““A large part of the argument submitted
to us is devoted to a discussion of the ques-
tion whether, by the affidavits submitted to
the Vice Chancellor, a permanent easement
or crossing over the defendants’ railroad was
shown to exist in the complainant, or whether
its right of crossing was merely permissive,
subject to revocation at the will of the de-
fendants. But this matter is not before us
for determination, the Vice Chancellor hav-
wmg very properly refused to decide it, con-
sidering that the relative rights of the parties
m this respect should be tried out and deter-
mined in a court of law, and that the injunc-
tion should issue pending the determination
of the existence vel non of the complainant’s
alleged easement. That he was Justified in
refusing to pass upon the underlying ques-
tion in the case is clear. Tt is entirely set-
tled that when the fundamental right on
which the complainant prays equitable relief
is the legal title to an easement in lands of
the defendant, and that right is in substan-
tial dispute, the establishment of the right at
law is necessary to justify the interference
of a court of equity.”” (Italics ours.)

It is submitted that since the complainant, by
decree of the Court of Chancery affirmed by this
Court, was required to establish in a court of law
the right of easement claimed by it, and having
established that right of easement in a court of
law, both of these questions are res adjudicata.
The right of easement determined in the action at
law being the same as claimed in the bill, the
proof thereof establishes the allegations of the
bill.

Therefore, there is no merit in the contention of
appellants that the final decree of the Court of
Chancery is not supported by proof of the allega-
tions of the bill.




POINT IL

The decree of the Court below was made in
conformity with established practice and ac-
cording to law.

In the instant case, respondent, after obtain-
ing its judgment at law determining its right to
the easement claimed by it, petitioned the Court
of Chancery on June 3rd, 1930, for further direc-
tions in accordance with the order of the Court
of Chancery, affirmed by this Court. In this peti-
tion the respondent set out the record of the
pleadings, trial, judgment, and the entire proceed-
ings in the action at law, alleging that thereby
had been determined and settled complainant’s
right of easement claimed by it in its bill of com-
plaint, and praying that the cause be set down for
further hearing (Case, pp. 88-94). An order to
show cause based upon this petition was made by
the Court of Chancery, returnable June 9th, 1930
(Case, pp. 95, 96). On the return of the order to
show cause, the Court fixed June 11th, 1930, as
the time for final hearing (Case, p. 103, 11. 11, 12).
At the time so fixed, appellants filed an answer
to the petition (Case, pp. 97-100) denying that
the right of easement determined in the action at
law was the same as claimed in the bill, and deny-
ing that complainant was entitled to have a sum-
mary disposition of the matter, and that counsel
had been adequately paid and was not entitled to
any further compensation, and that the action at
law was not a part of the cause in Chancery, &e.
The Court, after filing the answer, proceeded to
hear the appellants and the respondent. The re-
spondent offered in evidence (Case, p. 103, 11. 18-
23) certified copy of the proceedings in the action
at law (Case, pp. 106-160) by which respondent’s
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right of way had been established. The Vice-
Chancellor, who heard the cause, then advised the
final decree in which is recited the proceedings
which lead to the decree of the court below.

The practice pursued is that laid down in D. L.
& W.R. R. Co. vs. Breakenridge, 56 N. J. Kq. 595.

The Court of Chancery having followed the
established practice in this cause, and having
heard the cause on complainant’s bill, affidavits,
defendants’ answer and answering affidavits, the
interlocutory decree, the petition for further
directions, the order to show cause, and answer
thereto, the proof in open Court of the judgment
and proceedings at law (appellants having
offered no objections to their receipt in evidence),
it is submitted that the final decree of the Court
below is justified both in law and fact.

D. L. & W. R. R. Co. vs. Breakenridge,
supra.

The judgment in the action at law having de-
termined the right of easement claimed by com-
plainant in its bill, and the final decree of the
Court below having so adjudged, the question
raised by Point IT of ‘‘Brief for Appellants’’ (p.
17) whether the Istile deed or the award was
controlling on complainant’s right of easement,
is obviously without merit.

Furthermore, a complete answer to appellants’

contention under this point is found in Green vs.
Morris & Essex R. R. Co., 12 N. J. Eq. 165, and
Perry vs. Penn. R. R. Co., 55 N. J. L. 178.




POINT III

The award of counsel fee to complainant is
justified both in law and fact.

Appellants contend, in effeet, that when the
Court of Chancery retained complainant’s bill
with leave to complainant to institute a suit at law
against the defendants for a determination of the
right of easement claimed by complainant, the
Court of Chancery lost control of the cause pend-
ing the action at law.

The order of the Court below on this question
was (Case, pp. 86, 87):

““That the bill in this cause be retained
with liberty to the complainant on or before
the 15th day of June, 1927, to institute a suit
at law against the defendants for a determi-
nation of the right of easement claimed by
it.

““That in case the complainant shall not on
or before the 15th day of June, 1927,
promptly institute such a suit at law and dili-
gently prosecute the same to finality, the de-
fendants may apply to this court for a
dissolution of the injunction aforesaid and
dismissal of the bill of complaint.”’

The complainant instituted such suit at law,
within the time limited, and diligently prosecuted
same as required by the order of the Court of
Chancery, and by the decree of the Court below
complainant had established by the judgment in
the action at law the right of easement claimed
by it in its bill of complaint.

To say that the proceedings in the action at law
and the judgment recovered therein are not a part
of the cause in the Court of Chancery and under
its control, when it was necessary to make proof
of those proceedings and the judgment in order
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to obtain the final decree establishing the right
of easement of complainant, is contrary to the
decisions of our Courts.

In D.,, L. & W. R. R. Co. vs. Breakenridge,
supra, Vice-Chancellor Emery, speaking for the
Court of Chancery, said, at pp. 596, 597 :

““Complainant now applies on the petition
for a final decree for injunction under the
bill. The first question which arises on the
application is one of practice, and relates to
the proper method of bringing before this
court for further proe o(\dmn\ 1110 judgment in
an action at law which has been (hle(tod, and
the formal status of the cause in chancery
when the judgment is obtained. Under the
former KEnglish practice, where an action was
directed upon the hearing, the cause in chan-
cery was, at final hearing, usually directed
to stand over until a day fixed in 1'}10 order.
In 2 Sm. Ch. Pr. (1st Am. lu(l) )0 et seq.,
this earlier practice is given in do ail. In
Rodgers v. Nowill, 6 Hare 334, 338, the form
of order was given. If the action had not
been determined by the day fixed, the time
might be extended on application. Swmith vs.
Earl Effingham, 10 Beav. 589, 596. When
judgment had been entered in the action at
law, then the practice was to apply by peti-
tion to set the cause down for further hear-
ing, and the petition set out the proceedings
in the a('ti(m at law. For the purpose of
bringing the cause again before the court of
chancery, after the trial of the action at law,
the formal proceeding was usually the same
as when an issue at law was directed and the
postea was returned into chancery, the cause
in either form of proceeding l)omo set down
for further directions in chance ery. 2 Smith
Ch. Pr. 90, 91.

Following the analogy of this established
practice in this proceeding, the petition (in
the absence of a day fixed for hearing by the
original order) should now be treated as ap-
plying for further directions, and the cause
should be considered as now before me for
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further hearing upon the original evidence
and upon the petition, answer and affidavits.’’

and, at p. 598:

“‘Defendants’ counsel contend that the
judgment at law should be brought before
the court by supplemental bill, in accordance
with the general rule as to setting up mat-
ters oceurring subsequent to the filing of the
original bill. But this principle is not appli-
cable, as 1t seems to me, to the present case,
where the action at law and its result are to
be considered as simply one step taken in the
conduct of the cause and for the purpose of
proceeding to decree in the cause. The action
at law 1s only the method of trial by which
the issue as to the legal title originally con-
tested in the bill and answer in the cause is
finally settled for the purposes of the equi-
table relief to be asked thereon.”” (Italics
ours.)

Manifestly, if the action at law and its results
are simply one step taken in the conduct of the
cause in the Court of Chancery, and for the pur-
pose of proceeding to decree in that cause, counsel
for complainant is entitled to be compensated for
the services rendered by him in the action at law
as a part of the proceedings taken in the conduet
of the cause in the Court of Chancery.

The case of Hitchcock vs. American Pipe &
Constr. Co., 90 N. J. Kq. 576, cited in brief for
appellants, is not in point. What was decided in
that case was that:

The Court of Chancery of this state has no

power to allow counsel fees, in a cause insti-
tuted in this state, for professional services
rendered in a foreign jurisdiction in an inde-
pendent litigation. The allowance must be
for services rendered in a cause over which
the Court making the allowance has jurisdic-
tion.
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It is, therefore, submitted that there is no merit
to the contention of appellants that the award of
counsel fee to complainant in the instant case was
unjustified in law.

As to the amount of the allowance, appellants
and the Court below knew that counsel for re-
spondent here was counsel for complainant in the
instant cause in the Court of Chancery and in
the action at law (which was directed by the Court
below as a step in that cause).

This litigation was compelled by the action of
appellants in erecting a fence on each side of
their railroad right of way at the point where
the complainant’s private road crossed it, com-
pletely blocking access to and egress from
complainant’s manufacturing plant. The bill of
complaint was filed February 16th, 1927, and the
final decree made July 3rd, 1930. The cause was
litigated before Viece-Chancellor John J. Fallon
on complainant’s bill and affidavits, and defend-
ants’ answer and answering affidavits; before the
Chancellor on proceedings by defendants to
vacate the writ of injunction issued by the Court
of Chancery; before this Court on appeal by de-
fendants to reverse the order of the Court of
Chancery retaining the bill and directing the suit
at law and granting the preliminary mandatory
injunction; before the New Jersey Supreme
Court, Morris County, in the action brought to
determine the right of easement claimed by com-
plainant ; before the New Jersey Supreme Court,
on defendants’ rule to show cause; before the
Court of Chancery, on petition for further direc-
tions; and on final hearing of the cause.

The $500.00 allowed as a counsel fee by the
(Court on the original hearing of the cause was
only preliminary and not awarded as compensa-
tion for the services then rendered.
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It is submitted that Vice-Chancellor Fallon.
who heard the cause in the court below and was
familiar with the importance of the litication and
character of the services rendered and the results
achieved by counsel for complainant, is best quali-
fied to judge of the value thereof.

In this cause the allowance of a counsel fee to
complainant was discretionary with the Court be-
low and, unless it is made to appear that the
Court abused its diseretion, the allowance made
should have the approval of this Court.

Respondent, therefore, contends that the decree
of the Court below should be affirmed.

Respectfully submitted,

Epwarp P. Stour,
Solicitor for and of Counsel with
Respondent.

(6869) Pandick Press, Inc., 22 Thames St., New York, U, S. A.







New Jersey Court of Errors and Appeals

Between

Tur Rockaway Rovrrine MiLL, a
Corporation,
(‘omplainant-Respondent,
(I)N] ON APPEAL FROM
COURT OF

Tae DeELAWARE, LACKAWANNA & CHANGERY.
WesTERN RaiLroap CoMPANY
AND TuE Morris & Kssex Rair-
ROAD COMPANY,

Defendants-Appellants.

BRIEF OF APPELLANTS.

Statement.

This is an appeal from the final decree of the
Court of Chancery made on the 3rd day of July,
1930
datory injunction requiring the defendants-appel-
lants to provide and keep 1n repair a suitable

)

ordering the issuance of a permanent man-

wagon-way or crossine over the defendants’ rail-
road where it intersects complainant’s lands in
the Borough of Rockaway in the (founty of Mor-
ris and State of New .Jersey, substantially as the
same existed on or prior to February 1, 1927, so
that the complainant may pass over the same as
and in such manner as the nature of complain-
ant’s business and the proper use of its said lands
may require; that the defendants-appellants, or
cither of them, immediately restore or keep 1n
repair said wagon-way or crossing, and that they
be enjoined and restrained from removing, de-




stroying, obstruecting or in any way interfering
with said wagon-way or crossing when so re-
stored. Said decree further provided for the pay-
ment of the complainant’s taxed costs on final
hearing of the said suit, including a counsel fee
of $3500 which was thereby allowed as a reason-
able counsel fee for the services of counsel for
complainant in the cause. Appeal in the cause
was promptly taken, said cause noticed for argu-
ment at the last term of this court, but not being
reached was carried over to the present Febru-
ary, 1931, term of this court.

The opinion of the Court of Chancery on the is-
suance of temporary mandatory injunction is re-
ported in 10 N. J. K. p. 192.

History of the Case.

On April 26, 1915, the International High Speed
Steel Company applied to the appellant, The
Delaware, Lackawanna and Western Railroad
Company for permission to make a crossing of
its tracks at grade on its Rockaway New Jersey
Branch for teaming purposes into a plant which
it was erecting along said branch. As a result
of said application and subsequent negotiations,
an agreement was entered into with the Interna-
tional High Speed Steel Company on May 3, 1915,
as set forth in Schedule A (pp. 44-46). This
agreement licensed and permitted the Steel Com-
pany to lay, construct, maintain and use a road
across the Railroad Company’s tracks at grade,
the same to be constructed and maintained by the
Steel Company at its own expense. On June 7,
1915, the crossing contemplated by the agreement
was constructed and laid by the employees of the
Steel Company, and it was maintained by said




Company until that Company ceased to do busi-
ness and went into the hands of a receiver. A
serious railroad accident having occurred at the
crossing in September, 1922, the Railroad Com-
pany determined to eliminate the crossing pro-
vided for by said agreement, and revoked the li-
cense and permit given to the Steel Company, and
on February 1, 1927, took up said ecrossing and
effectually blocked it from subsequent use.

Subsequent to the insolvency of the Interna-
tional High Speed Steel Company, the complain-
ant, The Rockaway Rolling Mill, advised the ap-
pellant, The Delaware, Lackawanna and West-
ern Railroad Company, that it had purchased the
plant of the International High Speed Steel Com-
pany, and requested that the Railroad Company
protect said crossing into the plant of the former
Steel Company by adequate crossing warnings,
to which request the Railroad Company advised
the complainant that the crossing in question was
a licensed crossing granted by it under its agree-
ment with the International High Speed Steel
(ompany, and inasmuch as the Steel Company
had gone ont of business, unless the complainant
would indemnify the Railroad Company against
any accidents happening at said crossing it was
the intention of the Railroad CCompany to elimi-
nate the same. The complainant, after securing
from the Railroad Company a copy of the license
agreement, abandoned its activities to have said
crossing protected, and on February 1, 1927, the
Railroad Company elimimated said crossing as
hereinbefore mentioned.

On February 16, 1927, the complainant filed its
bill of complaint in the Court of Chancery re-
questing that Court to decree that the defendants
provide and keep in repair a suitable wagon-way
and crossing over the defendants’ railroad so




+

that complainant may pass over the same, as and
in such a manner as the nature of complainant’s
business and the proper use of its lands may rea-
sonably require, and that a mandatory injuction
issue out of the Court of Chancery compelling the
defendants to immediately restore or provide and
keep in repair a suitable wagon-way or crossing
over said railroad for complainant.

In its complaint the complainant set forth that
on September 22, 1846, complainant’s predecessor
in title, one Jabez L. KEstile, was the owner in fee
simple of certain property conveyed to him in
1820 containing some 31 acres, more or less; that
The Morris and Essex Railroad Company, one of
the appellants, was a railroad corporation incor-
porated by an Act of the Legislature of the State
of New Jersey in 1835, and that The Delaware,
Lackawanna and Western Railroad Company, the
other defendant and appellant, was a railroac cor-
poration of the State of Pennsylvania; that by
section 7 of the Act of incorporation of The Mor-
ris and Essex Railroad Company it was empow-
ered to acquire lands by assessment for railroad
purposes, where it could not agree with the owner
as to the price thereof; that on or about -Septem-
ber 22, 1846, The Morris and Essex Railroad Com-
pany, by virtue of the 7th section of its act of
incorporation took proceedings to acquire by as-
sessment the right and privilege of entering upon
a certain strip or tract of land of the said stile,
and to take possession of, hold, have, use and oc-
cupy the same for railroad purposes, and that
(‘ommissioners were duly appointed to assess the
value of the lands so taken and KEstile’s damage,
and that said Commissioners assessed the value of
the tract of land so taken, as well as his damages

by the occupancy of his lands by the Railroad
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Company, in the amount of $25, as shown by the
award of said Commissioners (pp. 19-22); that
thereafter, on February 25, 1847, said Kstile
conveyed to the defendant, The Morris and Is-
sex Railroad Company, a strip of land, which the
complainant claimed was identical with the land
taken under the condemmnation proceedings re-
ferred to, but which the learned Vice Chancellor,
who heard said cause, showed a variance in
the description of the land acquired through the
condemnation proceeding and that acquired by
the deed (p. 72, line 11, et seq.).

The difference between the award and the deed
is apparent from an examination of the same, suf-
ficient extracts of which are herewith set forth:

AwaArD or 1846. DeEDp or 1847.
““‘Beginning at Selee ““Beginning in the

Tompkins’ east line and northeasterly line of
pursuing a line of lands owned by Selee
stakes mnorth 35° 45 Tompkins where the
east 11 chains to Joseph survey of railroad
Jackson’s west line em- crosses the same and
bracing one and one- running thence in a
half rods on each side mnortheasterly direction
of said line of stakes as the stakes are set for
g said survey to the line
of lands in possession
of Joseph Jackson em-
bracing such width as
may be necessary for
t he construction and
maintenance of railroad
not exceeding two roads
“in width on each side of
the line of stakes set for
the middle of said road

Complainant further set out in its complaint
reference to the validating act of the Legislature
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of New Jersey confirming the lease and contract
by which The Morris and Essex Railroad Com-
pany leased their road to The Delaware, Lacka-
wanna and Western Railroad Company, approved
by the Legislature on Feb. 9, 1869, wherein The
Delaware, Lackawanna and Western Railroad
Company was granted the right to exercise all
the rights, powers and privileges of The Morris
and Essex Railroad Company and obligated it-
self to do and perform all acts and things which
The Morris and Essex Railroad Company as
owners of said property was obliged, required
or bound to do. Reference in the bill was made to
the 9th section of the act of incorporation of The
Morris and Essex Railroad Company which pro-
vided that where its railroad should intersect
any farm or lands of any individual, it should pro-
vide and keep in repair suitable wagon-ways over
or under its railroad so that said individual may
pass from one part to the other of his lands so
intersected by the railroad; and further reference
was made to a similar duty imposed upon every
railroad company by section 26 of an Act Con-
cerning Railroads (P. L. 1903, p. 659).

The complainant then set out that by mesne
conveyances tracts of land which were formerly
owned by the said Estile were conveyved to the
complainant by deed on June 2, 1926, and that
said conveyance was made subject to such rights,
if any, which the Morris and Essex Railroad Com-
pany and its lessee may have in the above de-
scribed lands. It further set out that at the time
and prior to the conveyance to the complainant
there were, located on one of said tracts of land
several large factory buildings constituting a

manufacturing plant, which the complainant was
repairing and putting in shape for manufactur-




ing purposes, and that up until February 1, 1927,
access to said manufacturing plant had been had
by a wagon-road over another tract of its land
and across said railroad; and that because the
two tracts of land had always at the same time
been i the same common ownership since the ac-
quisition by the defendant, The Morris and FEssex
Railroad Company, of the strip of land separ-
ating complainant’s property, that complainant
had become seized and possessed of the right to a
suitable wagon-way or crossing over the defend-
ants’ railroad, which they or either of them were
bound to provide and keep in repair; and that on
account of the action of The Delaware, Lacka-
wanna and Western Railroad Company in remov-
ing said erossing on Kebruary 1, 1927, the com-
plainant had been deprived of its access to its
manufacturing plant, and relief was sought Ly its
bill of complaint as hereinabove related.

The case was heard by the Honorable John .J.
Fallon, Vice Chancellor, on bill and affidavits of
the complainant, and answer and answering affi-
davits of the defendants. The defendants’ an-
swer left the complainant to its proof as to com-
mon ownership, admitted the making of the
award by the commissioners in 1846 and the ac-
quisition of certain property from Kstile, but de-
nied that the proverty acquired by the Istile deed
was identical with the property awarded by the
commissioners; it further set forth that the cross-
ing in question was installed by the International
High Speed Steel Company as a result of its ap-
plication hereinbefore described; and aside from
the crossing provided by said Steel Company
agreement the answer denied that there ever had
been any crossing or roadwayv over defendants’
tract or right of way, connecting the properties

separated by said right of way.
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As a result of the preliminary hearing before
the Vice Chancellor, he ordered the bill to be re-
tained, gave the complainant the privilege of in-
stituting a suit at law against the defendants for
the determination of the right of easement
claimed, and ordered the issuance of a prelimin-
ary mandatory injunction requiring the defend-
ants to immediately restore or provide and keep
in repair pending such suit a suitable wagon-way
or crossing over their railroad, substantially as
the same existed on and prior to February 1, 1927.

Pursuant to the privilege given the plaintiff of
instituting a suit at law against the defendants
for the determination of the easement claimed, a
suit at law was started within the time permitted
by the preliminary injunction by the complainant
against the defendants by the issuance and service
of a summons in the Supreme Court of Morris
Circuit on June 10, 1927, by Messrs. King & Vogt,
attorneys (p. 106). The complaint in which cause
consisting of one count (pp. 106-116) being sub-
stantially the same as the complainant’s original
bill of complaint in the Court of Chancery, but
instead of claiming or praying for the equitable
features set out in its Chancery complaint, it
sounded in damages. The defendants’ answer to
the law complaint (pp. 116-120) was substantially
of the same character as its answer to the (Chan-
cery complaint with the exception of setting up
three additional separate defenses.

On the trial of the law case, however, the nlain-
tiff sought permission and was accorded the right
to amend its complaint and filed an amended com-
plaint of two counts (pp. 138-147), the first count
of which amended complaint was identical with
the first count in the original law complaint. But
the second count, while incorporating the major
features of the first count, set up a different
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theory of the complainant’s right to the roadway
in question, basing it on the existence by prescrip-
tion for twenty years or more of the wagon-way
or crossing mvolved in the present litigation. On
he trial of said cause, which took place on April
1928, the trial court considered the issues
o raised by the first count to be matters of law and
reserved its opinion thereon (p. 123, 1. 24, ete.),
and submitted the cause to the jury on the second
count. The jury thereupon rendered a verdiet on

t
D

)

the second count as follows:

“We find as a matter of fact that a suitable
wagon-way or crossing over defendants’ rail-
road for the benefit of plaintiff and its pre-
decessors in title existed for twenty years or
more prior to 1915 and find a verdicet in fa-
vor of the plaintiff, The Rockaway Rolling
Mill, against the defendant with six cents
damages”’ (p. 123, 1l. 31, ete.).

Judement was entered in the New Jersey Su-
T preme Court on the postea in favor of the com-
plainant and against the defendants for the sum
of six.cents damages without costs, on April 1,
1930, as of April 10, 1928. Subsequently a rule
to show cause was allowed by the Supreme Court
and the same was discharged after argument had
thereon (p. 125), and judgment final duly en-

tered.

On June 3, 1930, the complainant filed a pe-
tition in the Court of Chancery (pp. 88-94) pray-
ine that the cause be brought to a hearing for
further directions in accordance with the inter-
; locutory decree of the Court of Chancery and for
T the relief prayved for by the complainant in its
' bill of complaint, and that counsel for the com-
plainant bhe allowed a reasonable counsel fee in

said cause.
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Upon said petition, an order to show cause was
allowed by the Court of Chancery why a hearing
should not be had for further directions in accord-
ance with the interlocutory decree or order of the
Court of Chancery dated May 31, 1927, why com-
plainant should not be granted the relief prayed
for in its bill of complaint and why counsel for
complainant should not be allowed a reasonable
counsel fee for his services in said cause. The
hearing on said rule, returnable June 9, 1930, was
adjourned by the Vice-Chancellor to June 11,
1930, at which time the defendants-appellants
filed an answer to said petition, upon which said
order to show cause was obtained (pp. 97-100),
in which answer the defendants-appellants denied
that the cause tried at law in the Supreme Court
was the action at law the complainant was au-
thorized to bring by the interlocutory decree or
order of the Court of Chancery referred to in the
complainant’s petition, and further denied that
it was the same suit, with the same issues, as per-
mitted by the order of the Court of Chancery re-
ferred to. In the defendants-appellants’ answer
to said petition for instructions, it further ob-
jected to the allowance of any other or further
counsel fee to the complainant-respondent’s coun-
sel, for the reason that the complainant’s counsel
had been adequately paid for his services in the
main proceeding in the Court of Chancery: that
the complainant was adequately able to pay its
counsel for the conduct of so much of the litiga-
tion in said matter as the complainant’s counsel
participated in, because complainant’s counsel
rendered no actual services in the trial of said is-
sue at law on the trial of the Supreme Court ac-
tion and because such services as the complain-
ant’s counsel had rendered in said action at law
were not such services as were contemplated by
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the order of the Court of Chancery permitting the
complainant to bring an action at law against the
defendants-appellants.

[nasmuch as the order to show cause merely
called upon the defendants-appellants to show
cause why a hearing should not be had for further
directions in accordance with the interlocutory
decree of the Court of Chancery of May 31, 1927,
the defendants-appellants prayed that a due and
proper hearing of said cause be had before the
Vice-Chancellor. This hearing the defendants~
appellants claim was not had for the reason that
the Vice-Chancellor adjourned said hearing on
the return of the order to show cause on June 9,
1930, to his Chambers on June 11, 1930, at which
time he proceeded to accept the certified copy of
the proceedings in the Supreme Court (pp. 106-
159), the defendants’ answer to the petition upon
which the order to show cause was obtained and
then proceeded upon those documents alone to
make the determination embodied in the final de-
cree without permitting the defendants-appellants
the right and privilege to place before the Court
of Chancery adequate evidence that the counsel
for the complainant had been adequately remu-
nerated for his services in said cause, it being a
fact that the Court of Chancery theretofore had
allowed the counsel for the complainant $500 for
his services at the time of the signing of the in-
terlocutory order made by it retaining said cause
in the Court of Chancery, and the issuance of a
preliminary mandatory injunction (p. 87).

Questions Involved.

The questions presented in this appeal and
pressed upon this argument involve the following
matters:




(a) That said final decree is erroneous and il-
legal in that it determined and decreed matters
and things not alleged or set up by the complain-
ant’s bill of complaint filed in the Court of Chan-
cery.

(Reason 3, p. 4, 11. 1, ete.)

(b) That said final decree was erroneous and
without justification either in law or fact.
(Reason 4, p. 4, 11. 5, ete.)

(¢) That said final decree was erroneous in the
making of an allowance to the complainant or its
counsel of an additional counsel fee in said cause,
and further that the counsel fee even if allowable
was excessive and greatly disproportionate to the
labor involved in said matter and bore no fair re-
lation to the services of the complainant’s counsel
actually rendered in said cause.

(Reason 5, p. 4, 1l. 8, ete.; Reason 7, p. 4,
11. 25, ete.).

ARGUMENT.
POINT I.

The Final Decree of the Court of Chancery
Is Erroneous and Illegal in That It Determines
Matters and Things Not Alleged or Set Up by
the Complainant’s Bill of Complaint Filed in
the Cause.

The crux of the issues presented by the bill of
complaint and answer filed in the Court of Chan-
cery, irrespective of the use or non-use of the
crossing in question, resolved itself in and about
the construction and effect of the award of Com-
missioners (pp. 19-22 and the Estile Deed, pp.

23-25), the difference between the award and the
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deed being apparent from an examination of
them, sufficient extracts of which are herewith set
forth:

AwARrD OF 1846. DeEp or 1847.
““Beginning at Selee ““Beginning in the

Tompkins’ east line and northeasterly line of
pursuing a line of lands owned by Selee
stakes mnorth 35° 45 Tompkins where the
cast 11 chains to Joseph survey of railroad
Jackson’s west line em- crosses the same and
bracing one and one- running thence in a
half rods on each side northeasterly direction
of said line of stakes as the stakes are set for
et e said survey to the line
of lands in possession
of Joseph Jackson em-
bracing such width as
may be necessary for
t he construction and
maintenance of railroad
not exceeding two roads
in width on each side of
the line of stakes set for
the middle of said road

* 99

If the award was controlling, the plaintift was
entitled to a final decree.

If the Estile Deed was controlling, the defend-
ants should have prevailed, and this irrespective
of the use or non-use of the crossing in question
prior to the filing of complainant-respondent’s

bill of complaint.

This primarily presented a question not neces-
sitating a jury’s determination and a suit at law.
[1 this the Court of Chancery erred in seeking the
benefit of a suit at law to determine the right
claimed by the complainant.
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The Court of Chancery, however, having de-
termined to retain the complainant-respondent’s
bill of complaint, and at the same time permit the
institution of a suit at law against the defendants-
appellants for a determination of the right of
easement claimed by it, the appellants urge that
no suit at law so wnstituted by the complainant
could be beneficial to it, in furtherance of 1ts Chan-
cery suit which was not instituted along the iden-
tical lines and theory of its bill of complaint as
filed w the Court of Chancery.

This the complainant inferentially conceded by
instituting a suit at law wherein its complaint was
almost identical with the bill of complaint filed in
the Court of Chancery (see original bill of com-
plaint in law action, pp. 107-116).

Subsequently, however, the complainant, not be-
ing satisfied with its original law complaint, com-
pletely changed its theory as to its rights by
amending its initial complaint and filing an
amended complaint which contained an addition-
al second count (p. 147), based solely on a pre-
scription as distinguished from the statutory
right of crossing over the appellants’ railroad.

That the issue involved in the original com-
plaint filed in the Court of Chancery and used al-
most verbatim as the first count in the complain-
ant’s suit at law was not tried in the law action
is clear from an examination of the postea in the
law action, wherein it appears that the trial
Judge reports and determines that

““the court, having considered the 1ssues
raised by the first count to be matters of law,
reserved its opinion thereon, and now being
of the opinion that decision thereon is un-
necessary inasmuch as the jury rendered a
verdict on the second count’ (p. 123, 1. 24,
ete.).

|
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Inasmuch as the Court of Chancery did not retain
the control of the cause but merely permitted the
complainant-respondent to institute a suit pro-
ceed in a court of law, no return was made by the
court of law to the Court of Chancery, but the rec-
ord of the law proceedings were offered in evi-
dence before the Vice-Chancellor prior to the
making of the final decree (p. 103, 1. 20, ete.),
whereupon the Court of Chancery proceeded with
the making of its final decree, not on the theory of
the judgment obtained by the complainant-respon-
dent wn its action at law, but on the theory of the
original complant filed mn the Court of Chancery,
because if the complainant-respondent was but en-
titled to have its right to the easement estab-
lished in the law action protected by the Court of
Chancery, the Court of Chancery would have in-
dicated the same in its final decree, but an exam-
ination of the final decree shows that what the
Court of Chancery did determine was

‘““that complainant is entitled to the relief
prayed for in its bill of complaint, that the
defendants, the Delaware Lackawanna &
Western Railroad Company, a corporation,
and The Morris & Kssex Company, a corpora-
tion, and each of them, be and they are here-
by required to provide and keep in repair a
suitable wagon-way or crossing over the de-
fendants’ railroad where it intersects com-
plainant’s lands in the Borough of Rockaway,
(‘founty of Morris and State of New Jersey,
so that complainant may use the same in such
manner as the nature of complainant’s busi-
ness and the proper use of its said lands may
reasonably require, that a permanent manda-
tory injunction issue out of this court com-
pelling defendants or either of them to im-
mediately restore or provide and keep in re-
pair a.suitable wagon-way or crossing over
sald railroad for compiainant, its successors
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and assigns, that the defendants, their re-
spective officers, directors, agents, servants
and employees be enjoined and restrained by
sald permanent mandatory injunction from
removing, destroying, destructing, obstruect-
ing or in any way interfering with such
wagon-way or crossing when so restored or
provided as aforesaid’’ (p. 104, 11. 10, ete.).

The foregoing right so determined by the Court
of Chancery being the identical right claimed by
complainant-respondent by virtue of the 9th Sec-
tion of the Act incorporating the defendant, The
Morris & Essex Railroad Company (p. 9, 1. 23,
ete.).

Having claimed to base its determinations upon
the results of the law action which were in no way
or sense within the terms of the complainant-re-
spondent’s bill of complaint in Chancery, the final
decree is manifestly erroneous and should be set
aside.

[t is elementary that the complainant can only
recover upon the case made by his bill. The
allegata and probata must correspond.

Parson v. Heston, 11 N. J. E. 155,
or to put it in the words of other cases, a com-
plainant cannot make one case by his bill and an-
other by his proofs and still have a decree.

LV.R.Co.d M.C.d& B. Co. v. McFar-
land, et al., 30 N. J. K. 180,

or, as said in Andrews v. Farnham, a complainant
cannot make one case by his bill, and having failed
to prove it, abandon it and recover upon a dif-
ferent one established by the evidence.

10-N. J. K. 91.
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POINT II.

The Final Decree Is Erroneous in That It
Was Without Justification Either in Law or
Fact,

[f the final decree entered by the Court of
(‘hancery went beyond the scope of the law court’s
determination as urged under Point I, it is mani-
festly erroneous. If it is now urged or can be
said that the final decree was within the jurisdie-
tion of the Court of Chancery to make under the
original proceeding, to wit, the bill and affidavits
and the answer and answering affidavits, it is er-
roneous, and this for the following reasons:

An examination of the award of the commis-
sioners to the appellant, The Morris and Kssex
Railroad Company (pp. 19-22) of HKstile’s land
for the sum of $25 shows that they did not award
to that company the same property or upon the
same conditions as the Railroad Company ac-
quired from Estile in the deed of 1847 for the
consideration of $100.

AWARD oF 1846.

“‘Beginning at Selee
Tompkins’ east line and
pursuing a line of
stakes north 35° 45
east 11 chains to Joseph
Jackson’s west line em-
bracing one and one-
half rods on each side

of said line of stakes
® % % 9

Deep or 1847.

““Beginning 1in the
northeasterly line of
lands owned by Selee
Tompkins where the
survey of railroad
crosses the same and
running thence 1in a
northeasterly direction
“as the stakes are set for
said survey to the line
of lands in possession
of Joseph Jackson em-
bracing such width as
may be necessary for
the construction and
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Deep or 1847.

maintenance of railroad
not exceeding two rods
in width on each side of
the line of stakes set for
the middle of said road
® % % .77
The deed expressly requires the Railroad Com-
pany at the time of making its road to construct
and build good and sufficient cattle guards where
the road enters upon and leaves said Estile’s land,
not exceeding two such cattle guards in number,
and provides that such guards shall be kept in
cood form (p. 24, line 4, ete.). This condition no-
where appears in the award of the commissioners
(pp. 19-22).
This situation, then, presents the following
question:

Dip THE CONDEMNATION PROCEEDING AWARD
Ny 1846 exmaust Jacos L. ESTILE’S POWER TO

EXECUTE THE DEED oF 18477

To this question the appellants respecttully
contend that the answer should be that the con-
demnation proceeding and award of 1846 did not
oxhaust Estile’s power to execute the deed of
1847, and that for two reasons: The first s ap-
parent by an examination of the award and the
deed itself, it being readily observable from such
oxamination that the deed of 1847 oranted more
i width to The Morris and Essex Railroad Com-
pany for its right of way than did the award. The
complainant has signally failed to establish that
the land acquired by the Railroad Company by
<aid deed, over and above that purported to be
acquired by it by the condemnation proceeding,
did not in fact form a houndary on both sides of
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the right of way purported to be acquired by the
condemnation award, and thereby make the deed
the controlling factor in the determination of the
obligations of the Railroad Company.

The other reason may well be likened to the
reasoning set forth by our Court of Krrors and
Appeals in Meeks vs. Bickford, 125 Atl. 15, where
lands were conveyed by bargain and sale deeds
and later by the same grantor again conveyed by
a quitclaim deed. Justice Kalisch, speaking for
the Court, there said:

“For it is only with the aid of a court of
equity in a course to accomplish a just and
equitable result that the intention of the re-
leasor, coupled with an interest in the prop-
erty, for which a valuable consideration has
been paid, that that court will give to a quit-
claim the effect of a deed of bargain and sale.

““With the indisputable facts that Juliet
Smith had conveyed all her right, title and
interest to and in the property of the com-
plainant, and that when she made and exe-
cuted the quitelaim deed to defendant for the
same premises she had no more interest in
the same than an utter stranger, it is incom-
prehensible how it can be said, in the ab-
sence of any proof, with any show of reason,
that it was her intention to convey to the de-
fendant property which she had previously
conveved to the plaintiff. For if it was the
intention of Juliet Smith to convey the same
premises to the defendant which she had pre-
viously conveyed to the plaintiff, she was
cuilty of fraudulent conduct. The court will
not presume fraud. ¥Fraud must be proven.
The making of the release is consistent with
the notion that a representation might have
been made to Mrs. Smith, that she had an in-
terest in the property which she had not dis-
posed of, and hence the making of a quit-
claim deed would be quite natural.”’
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Nowhere in the complainant’s bill of complaint
or its affidavits has there been any suggestion of
fraudulent conduct on the part of Jabez L. Estile
in conveying by deed the property covered by the
same, and when one takes into consideration from
an examination of said deed that it was for a
greater monetary consideration that he made the
deed in question and that he conveyed a greater
or larger tract of land (see parallel column refer-
ence to quantity of land conveyed, supra), it be-
comes immediately apparent that the Kstile deed
of 1847 governs the instant case.

[f the appellants’ contention is correct, that
the Kstile deed of 1847 governs the instant case,
the determinative question of law regarding the
case as presented by the bill of complaint then
resolves itself into the inquiry as to whether the
[istile deed of 1847 oblizated The Morris and Ks-
sex Railroad Company and its lessee, The Dela-
ware, Lackawanna and Western Railroad Com-
pany, to provide a crossing such as contemplated
by section 9 of its charter. An examination of
the deed discloses that there were no conditions
imposed upon The Morris and Essex Railroad
(fompany in said deed, with the exception therein
centained, as follows:

““‘This deed is upon the condition that said
railroad company shall at the time of mak-
ing said road, construet and build good and
sufficient cattle-guards where the said road
enters upon and leaves said Kstile’s land not
exceeding two such cattle-guards in number
and shall keep such cattle-guards in good
form. The said Estile to fence said road at
his’own expense’’ (p. 2, 4, 1. 4 et seq.).

This condition must be conceded as having no

bearing on the question of the crossing sought by
the complainant-respondent; and while the appel-
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lants also concede that said condition has no rele-
vancy to the matter of the crossing in question, it
is urged that it has a bearing on the issues in-
volved, when coupled with the habendum clause
of the deed of 1847, which reads:

““T'o have and to hold the said tract of land
and premises unto the said Morris & Kssex
Railroad Company, and to its successors and
assigns forever, for the purpose above men-
tioned in the Act of incorporation and the

05

several supplements thereto’ (p. 2, 4, 1. 33 et
seq.).

The condition becomes extremely pertinent, for
as said by Vice Chancellor Van Fleet in Havens
vs. Seashore Land Company, 47 N. J. K. 365, at
it
o1 1

““When the granting clanse of a deed 1s
silent as to the estate intended to be con-
veyed, resort may be had to the habendum
to ascertain the intention of the grantor in
that regard. It cannot be used either to en-
large or diminish the estate specifically de-
fined in the granting clause for if it is repug-
nant to that clause it is void. But if that
clause is either silent or ambiguous then the
habendum becomes the standard by which the
estate granted must be measured. The Chief
Justice speaking for the Court of KErrors and
Appeals in Staffordville Gravel Co. v. Newell,
November Term, 1889, said: ‘The well set-
tled rule is that if the granting part of the
convevance does not by clear and definite
terms conclude the question, this clause (the
habendum) whose office is to define the extent
of the ownership granted may be resorted to.
It may be used to explain but not to vary or
control the premises.” ”’

One searches the deed in vain to find an obliga-
tion on the part of the Railroad Company to fur-
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o ed

nish the common owner of the land adjacent to its
right of way with anything in the nature of the
crossing contended for by the respondent. Com-
plainant-respondent is driven to its final alterna-
tive of returning to its claims in the bill of com-
plaint that, irrespective of the fact that the Rail-
road Company obtained the property involved
by deed or agreement from HKstile, nevertheless
it is still subject to provide and keep in repair
suitable wagon-ways over or under its railroad as
provided by the 9th section of its Act of incorpor-
ation. This contention we feel is without merit,
because this Court has approved, in the case of
Marwmo v. Central R. R. Co., 69 N. J. L. 628, the
doctrine laid down in Brearley v. Delaware &
Raritan Canal Co., Spene. 236. In the Marino
case the Court said (p. 631):

“‘In Brearley v. Delaware & Raritan Canal
(Co., Spenc. 236, a clause in the charter of that
corporation was under consideration, and the
Supreme Court held that the duty imposed
by the act was not due to the owner of lands
who had conveyed to the company a strip of
land intersecting his farm for the purpose of
constructing the Canal.”’

and at page 632:

““Therefore, a grantee of a part of such
lands lying wholly on one side of the inter-
secting railroad does not fall within the pro-
visions of section 9 of the act above cited.
The right reserved the duty imposed by that
section is only in favor of the person who
owned the lands intersected by the railroad
when the railroad right was acquired by con-
demnation or his grantees of the whole or a
portion of such lands still intersected by the
railroad.”’




The Brearley case, supra, we believe, lays down
the rule of law which should govern the instant
case, when it says:

“‘The liability of the defendants in this re-
spect is to be decided upon the contract be-
tween the parties without reference to their
charter of incorporation. The plaintiff sold
the land for the express purpose of making
a canal thereon. There is no condition or res-

ration in the <loc(l nor is there any cove-
nant on the part of the defendants that they
will build a bridge or do any other act for the
convenience of the plaintiff in passing over
his farm?’’ (pp. 237-238).

““The lLiability of the defendants in this re-
spect depends, not upon the provisions of
their act of incorporation, but upon the con-
tract between the parties, and for that rea-
son their right to enter upon the land and dig
their canal 1s '()un(]ml upon contract and not
upon statute’” (p. 238).

Appellants do not doubt that much stress will
be laid by respondents upml the case of Green v.
Morris & Essex R. R. Co.,12 N. J. E. 165, wherein
the Court of Chancery, ('()11<11'ui110' a rather simi-
lar deed as involved in the instant case with re-

-

spect to its charter obligations, said (p. 173):
““The deed confines the company to the
same use of the land as the act confines them
under the assessment. The language in the
deed 1s an exact copy of the language of the
aet.”’

But when the Green case was before your Hon-
orable Court, it was said, with respect to the con-

struction placed by the Court of Chancery upon
said deed (50 N. J. E. 475):

““The point is not directly before the Court
nor is it needful to express an opinion upon
it in order to give the complainant relief.”’
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Speaking again in reference to the Green case,
supra, your Honorable Court has said, in the case
of Pipe Line Co. vs. D., L. & W. R. R. Co., 62 N.
J. L. 254, with respect to the remarks of the Chan-
cellor in the Court of Chancery opinion, 12 N. J.
k. 165, as follows:

““If the remarks of the Chancellor are to be
taken as a judicial determination that a con-
veyance by deed will not affect charter obli-
gations which would subsist where premises
were taken by condemmnation, such a construe-
tion was contrary to the decision of the Su-
preme Court in Brearley v. Delaware & Rari-
tan Canal Co., Spenc. 236, and was overruled
in Perry v. Pennsylvania R. R. Co., 26 Vroom.
178,77

Finally, with respect to the Brearley case, the
observation made by Justice Dupue in 1893 in
Perry v. Pennsylvania R. R. Co., 55 N. J. L. 178,

we feel is strietly apropos, for therein he said

(p. 186) :

““Brearley v. Delaware & Raritan Canal
(‘0. was the construction of the charter of this
company. It was decided in 1843, and its
soundness has never been denied or doubted.
For nearly half a century the profession has
acted upon and the public has acquiesced in
that decision. Titles have been made and
taken relying upon the rule established in
that case as a rule of property. If the de-
cision be unsound, which T am far from con-
ceding, the case has stood unimpeached too
long to be drawn under discussion at this late
day.”’

In conclusion we would but add as a pertinent
controlline observation, what your Honorable
(‘ourt said in the case of Spear v. Erie Ralroad
Co., 68 N. J. E. 615, at 618:




295

““Kven if the charter provisions had been
in the usual form at that date in railroad
charters, it would have been competent for
the owner of the land to agree with the rail-
road company as to the method of the cross-
ing, and where a deed for land is made em-
bodying such an agreement, it is to the deed
we must look for the obligations of the
parties.’’

POINT III.

The Counsel Fee Awarded Complainant Was
Unjustified Both in Law and Faet.

An examination of the record shows that the
preliminary mandatory injunction ordered that
the complainant-respondent’s bill be retained
with liberty to the complainant to institute a suit
at law against the defendants for a determination
of the right of easement claimed by it (p. 86, 1L
24, ete.). The distinetion in practice must here
be noted between an issue framed by the Court
of Chancery and a direction by the same court
entitling the complainant to bring an action at law
upon a right claimed, for in the former the pro-
ceedings are at all times under the control of the
Court of Chancery, the pleadings in the law court
there being a matter of convenience. In those
cases where the Court of Chancery retains the
control of the cause, the issues are sometimes sub-
mitted in writing to the jury for their answer,
and when that answer is given, the judge before
whom the issues are tried returns the postea into
the Court of Chancery together with a statement
of the trial. No judgment is given thereon and
all objections to the trial must be still made in
the Court of Chancery, and that court is not bound
by the result of the trial at law, and may, if it sees
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fit, treat such a verdict as a nullity. However,
where the court directs that an action at law may
be taken, such as was the situation in the instant
case, that action must be prosecuted in compliance
with the practice and proceedings in actions at
taw, and the case at law is not one over which the
Court of Chancery has or retains jurisdiction.

In the petition of the complainant for further
instructions and hearing prior to the entry of the
final decree, complainant seeks counsel fee for his
services in the law action, services in a court of
distinet and separate jurisdiction, and the situa-
tion in allowing such a counsel fee by the Court
of Chancery to the counsel of the complainant is
not unlike that before this court in the case of
Hitcheock vs. American Pipe & Construction Co.,
90 N..J. L. 576, where this court said:

““The Court of Chancery of this state has
no power to allow counsel fee in a cause In-
stituted in this state for professional services
rendered in a foreign jurisdiction in an inde-
pendent litigation. The allowance must be
for services rendered in a cause over which
the court making the allowance had jurisdie-
tion.”’

Justice Bergen, speaking for this court with

respect to a counsel fee allowed by the Court of
C‘hancery for services rendered in the federal
courts of New Jersey in the growing out of the
identical proceedings before the Court of Chan-

cery, there said (p. 579):

“‘The services were rendered in another
and foreign jurisdiction over whose proce-
dure he had not the slichtest control and the
allowance of counsel fee in such a case 1s not
sanctioned by any statute or rule prevailing
in this state.”
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Such allowance, this court stated, was a clear
abuse of judicial discretion and amounted to a
judicial sequestration of the property of a liti-
gant.

From an examination of the final decree allow-
ing the complainant’s counsel $3500 it is impos-
sible to ascertain how much of said counsel fee
was allowed complainant’s counsel for his alleged
services in the action at law.

One finds from an examination of the state of
case that the attorneys for the complainant in the
action at law were Messrs. King & Vogt, not coun-
sel for the complainant (pp. 106, 116, 122, 124, 125,
136, 137, 147, 155), although later counsel for
complainant was substituted (p. 148).

Bearing in mind that counsel for complainant
was allowed a counsel fee of $500 at the time the
preliminary mandatory injunction was issued (p.
87, 11. 13, ete.), the only other distinctive services
at a'l rendered while the cause remawned under
the control of the Court of Chancery were those

rendered by him in the proceedings to vacate the

preliminary imjunction before the Chancellor and
his services in this court on the appeal from the
imterlocutory decree of the Court of Chancery and
those in obtaining the final decree. Nowhere in
the complainant’s petition for further instruc-
tions can one find one scintilla of proof as to the
actual time taken by complainant’s counsel in that
portion of the handling of the cause for which in
the final decree he was allowed $3500. Nowhere
in said petition or the case itself is there any evi-
dence or any testimony to support the determina-
tion by the Court of Chancery that the services
of the counsel for the complainant-respondent
bore any relation to the fee of $3500 allowed by
the Court of Chancery, and inasmuch as it uncon-
tradictedly appears that the complainant was ade-
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quately able to pay its counsel for the conduct of
the litigation in question, the allowance by the
Court of Chancery in the final decree of $3500
appears to the appellants as much of a judicial
sequestration as did the allowance to the coun-
sel in the case of Hitchcock vs. American Pipe &
Construction Company, 90 N. J. Kq. 576, above
referred to.

CONCLUSION.

The defendants-appellants, therefore, pray, for
the reasons hereinbefore set forth, that the decree
of the Court of Chancery may be, for the reasons
urged, set aside and for nothing holden.

Respectfully submitted,

Freperic B. Scorr,

Solicitor for and of counsel
with appellants.
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