
N. J. Court of Errors and Appeals. 

REINHARDT GERKE, et als, constituting 
The Board of Assessment and Re-
vision of Taxes in The City of 
Elizabeth, 

Ats. 

THE STATE, ex rel., 
THE SINGER MANUFACTURING Co M-

P ANY. 

On 
Application 

for 
.illandamus. 

BRIEF FOR PLAINTIFFS IN ERROR. 10 

The writs of error in these cases bring up for 
review the judgments of the Supreme Court in thir-
teen different cases on applications for writs of man-
damus to require the plaintiffs in error to assess and 
levy the amounts of the judgments held by the rela-
tors against the City of Elizabeth. The aggregate 
amount of the judgments is $880,715. '78, on which 
interest is claimed from June 5, 1880. 

The applications for the writs of mandamus were 
made at the last March term of the Supreme Court, 20 
whereupon tbe City of Elizabeth made the request 
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as directed by the Mandamus Act of 1880. (L. p. 
102.) The Supreme Court granted a rule to take 
testimony in a11 the cases, which rule was returned 
with evidence establishing the facts set forth in the 
return to the alternative writs. (State of case, p. .) 
The relators in the Elizabeth cases did not question 
the constitutionality of the Mandamus Act of 1880, 
and would have taken their writs under that aet if 
it had not been for the decision in the ca e of Mun-

10 day vs. Rahway which prevented the Supreme Court 
from recognizing that law as a valid inactment. 

On the ai-gument of the Munday case the Court 
was requested to permit a review of that decision by 
this Court in case it should be in favor of the relator. 
The case was decided in favor of the relator, and at 
the close of the opinion a method was prescribed by 
wl1ich it might be reviewed on error. It was also 
ordered that the Elizabeth cases should take the 
Rame course, our effort therefore has been to frame 

20 the issues in such. a way that the decision in the 
Munday case may be fully considered and reviewed 
by this Court. Alternative writs were issued, re-
turns made, demurrers and joinders filed upon which 
the Supreme Court gave judgment in favor of the 
relators. Those judgments are brought up for re- • 
view. The issuing of the peremptory writs have 
been stayed pending these writs of error. 

It is the object of this brief to allude to the as-
30 signments of error which do not depend on the 

the question of the constitutionality of the man-
damus act, and to refer to that question in a general 
way. Other counsel in another brief will discuss it 
fully. 

I. 

The first obj8ction to the judgments of the Su-
preme Court is a question of practice under the fifth 
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section of the act in controve~sy. The Court's atten-
tion is respectfully directed to the said fifth section 
for the reason that, it is insisted on the part of the 
plaintiffs in error that this section v. p3r se is per-
fectly valid. It is in itself complete and practical, 
whatever may be said as to the rest of the act this 
fifth section is entirely without objection. 

Part of a law may be constitutional. 
Payne vs. Mahon, 12 Vroom, 292. 

A fair regulation of practice is entirely within the 10 
power of the legislature. 

Gabler vs. Elizabeth, 13 Vroom, 79. 

The records show that this provision of the statute 
wa8 not followed; that, in fact, judgment were or-
dered for a separate writ in each of the thirteen 
cases. 

II. 

t'r ~The judgments are that writs iRsue directed to 
Reinhardt Gerke, et als., (naming them) constituting 
the Board of A-,sessment and R evision of Taxes in 20 
tbe City of Elizabeth." The writs should have been 
directed to " The Board of Assessment and Revision 
of Taxes in the City of Elizabeth," which is the 
agency by which assessments are made in the city. 

The act of 1869 (L. p. l2j5) abDlished the office 
of assessor in the city and erects the said Board. It 
is the duty of the Board to 1119,ke valuations and 
assessments. It requires a q uornm of the Board to 
act. It is a quasi corporation that exists continually, 
without reference to the change of membership. 30 
The writs therefore should have been directed to the 
Board, commanding it to perform the duty, and 
should have been served on each member of the 
Board. 
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III. 

THE CONDITION OF THE CITY. 

The debt of the City of Elizabeth is - $5,394,000.00 
of principal iv.eluding the amounts 
in judgments. 

Upon this about three years' interest 
at 7 per cent. is due, amounting to 1,132,740.00 

Total debt (approximate), $6,526,740.00 

The assessed value of the property in . 
10 the city is - - - - -$11,841,000.00 

The judgments bef01 e the Conrt 
amount to - - - - 880,715, 78 

On which interest is due from June 5th, 188(). 

When it is rememb ered that this debt dep3nds on 
the power of taxation for payment and must be car-
ried and paid, if at all, by an organized municipal 
government, it will appear at once that the city as a 
corporation is insolvent. A man is said to be insol-

20 vent when he has not sufficient property to pay his 
debts when it shall be converted into money. A 
municipal corporation is insolvent when it cannot by 
the exercise of its taxing powers collect enough 
revenue to meet its ohligations and 1unning expen~es. 

The corpus of the property in a city does not 
belong to the municipality. Its property right is a 
power to extract revenue. Hence authorities that 
are based on the analogy of litigation between citi-
zens are misleBding, for such cases seek to convert 

30 the corpus of one man's property to the payment of 
the claim of another, while proceedings against 
political corporations to collect claims depend on the 
power of such corporations to raise revenue by 
taxation. When that power fails the city is bank-
rupt. 

The legality of this immense debt must not be de-



niecl on this argument, and any discussion of the hard-
ship of calling upon property owners who have paid 
their assessmen~s in full to p3.y other assessments in 
distant parts of th(~ city under the forms of taxation 
must be omitted. It may be conceded that the judg-
ment creditors of the city of Elizabeth have a right 
to require the authorities of that city to exercise the 
power of taxation within reasonable limits for their 
benefit. These limits mark the extent of the Court's 
power to command. The Court will not command lO 
the city to do what is impossible, therefore before 
commanding the Court must ascertain the city's ca-
pacity to obey. 

If it shall be held that the power of a public cred-
itor over a municipal corporation is unlimited, that 
will end the discussion. Bnt is that so? 

In Lyon vs. Elizabeth, 14 Vroom, 158, the Su-
preme Court said on page 161 : 

~' The unrestricted right in the creditor to pursue 
the corporation by execution, would for all practical 20 
purposes as effectually annul a city charter as its ab-
solute repeal." And see cases cited on page 161. 

The applications in the pending cases are for writs 
of mandamus in aid of executions which were served 
on the Board of Assessment under the act of 1878, 
L., p. 182. If, therefore, the pursµit by execution 
is restricted, this pursuit by mandamus must be re-
stricted also within the same bounds. The counsel 
for the judgment creditor" of the city of Elizabeth 
have never contended that they have a right to writs 30 
of mandamus that will, in the very nature of things, 
crush the city government and yield them nothing. 
No constitutional remedy can be held k> extend to 
futile destruction of public or private property. There 
must be a lirmt to the creditor's right, to be ascertained 
by the Court before granting the writs of mandamus. 
The Supreme Court said that it had the right to 
grant the writs, but no right to regard the effect or 
consequence . It is respectfully Bnbmitted to this 
Court that the substantial effect that can be pro- 40 



dueed -is · the · remedy · which tlre ·constitution pre> 
serves not legal formalities that may be successful , 
and may fail. . 

To compare remedies it is necessary to compare 
legal and l0gical consequences. 

To say therefore that a remedy is impaired by look-
ing at the forms of procedure only without examining 
the result that will follow is to judge without evidence 1 

and decide without hearing. To require the City 
10 of New York to assess $1,000,000 to pay judgments 

against that city would be a complete and successful 
remedy, because it is legally possible for the city to 
obey the writ. To command the town of Princeton 
to assess that sum would be a fruitless and destructive 
exercise of power. Conrts administer the law by 
applying it to facts. If the Court acts, it must l-Q ' 
act by the light of evidence. The fact that the writ 
of mandamus is discretionary implies that evidence 
must be considered, for discretion operates on evi-

20 dence not on law. -

MUNICIPAL GOVERNMENTS. 

Before considering the opinion in the case of Mlln-
day vs. Rahway, it. may be ·worth while to recall the 
true character of municipal corporation. 

In the case of U. S. vs. R. R. Co. 16 Wall on 
page 329, the Supreme Court said: 

•· A Municipal Corporation, like the City of Baltimore, is a repre-
sentative, not only of tlw State, but is a portion of its governtnt\ntal 

30 power. it i,;; one of its rreat.nres, made for a ~pPcitic purpMP, to exer-
ci,;;e within a limited sphere the powers of the State. The State may 

. withdraw the,;e local pmve1·,, of government at pleasure, and may 
through it5 Legislaturn or other appointflrl channels, govern the 
local territory as it goYern,- the Statf' at lar!!'e.'' ' 

Tinsman vs. B. D. R. R. Co. 2d Dutch, 148. 
Gilman vs. City of Sheboygan. 2 Black, 510. 

In the more recent cast~ of Merriwether vs. Gar-
rett 102 U. S. 4 72, the Court said: 
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"Municipalities aTe mere instrument::; of the State fo-r the more 
convenient administrntion of local govel'llment. Their powers are 
such: a,; the Le~·i;:lature may confer. and these may be enl:u·.ged, 
abl'idgecl, or entirely withclrnw11 at its plt>asm·,~. Thi,; is common 
lear,1in~. found in all a •ljndication on the snbject of mnnicipal 
bodies, and repeated hy text-writers. Them i,; no contract between 
the State and the publh: thitt the charte1· of a city ,;11all not at all 
tin,es be ,;ubjPet to le:!:islative contrnl; All JJer.wnswlw cleal1cith ,quch 
bodie~ are conclusively pre3umed to act upon knowledge of this po1JJer of leg-
i1Sla,ure." · 10 

This statement of the law is supported by many 
cases cited in the opinion by Judge Field. See also 

Cooley's Const. Lim, pp. 192-3. 

In which it is said, "if the legislative action i. n 
these cases operates injurionsly to the municipalities, 
or to individuals, the rernedy is not with the Courts.'' 

It is true that an attempt has been made in some 
cases to impress a dual character on municipal cor-
porations-publi~ and private. The limits of this 
duplex theory have never been defined with anything 20 
like clearness. It is purely a judicial idea conceived 
for the purpose of promoting the administration of 
justice in litigation against cities. 

Dillon on Mun. Corp. See 20 and 67, 3d ed. 
Lyon vs. Elizabeth, 14 Vroom, 163. 

Upon the theory that a municipal corporation is 
simply a part of the State organized government, it 
is entitled to the protection of the principle that a 
State cannot be sued except by its own consent 30 
(which may he withdrawn at any time), and in the 
manner prescribed by the legislative department. 

· This view of the nature of a municipality was 
adopted by the Supreme Court of California in the 
case c,f Hunsacker vs. Borden, 5 Cal., 288. 

In the month of February, 1855, the Legislature 
of California passed an act to fund the debt of the 
county of Contra Costa, and provided in the act that 
all the iudebtt:>dness of the connty, prior to the first 40 
day of February, 1855, should be paid only by fund-



10 

ing. A suit was brought on a claim thRt had ·not 
been fundPd under the said act. The statute was · 
interposed as a defence, and the plaintiff insisted 
that it was in conflict with the constitution of the 
United States, b 8cause it impaired the obligation of 
hi:; coatract by t.1k:ing away his ramdy. The Court 
held the act to be constitutional. 

"The mistake in the al'gnment" saicl the Coul't, "is 111 snppo8in~ 
that t l1e phli111itf l1ad an~· n·mecl.v whatever at any time. * * * 

10 ·• The ,;ove1,eig:11 cannot ue sued i11 whate,·er fon11 it 111ay owe. whether 
tl1rough its own prindpal t1•pa,;ury. or ()ne of its :-11honlin>1te trE>a-
surie;., u11IP:-s b,v it:--consent.. Jr:-; 1·re1liton, have not .hi11g to rely upon 
exl'ept it,1 good faith, and the sovere1~n has t>q11ally the powe1· to post .-
pone tlHl time of payment or 1·efuse to pay nt. all." * * * * 
"A county government is a portion of the Stare g:ovPrnmPnt. anrl the 
county debt create<! l>y authority of law i;;; a part , of t.he public State 
cleht. anrl i11 the sa111e manner, as tl1ere is no rerne1ly against the 
State there can he none again:--tthe counry. A cou11ty is 11ot a person 
in any .,en:--e. It is not . a corporation It. cannot . sue or he s11t>1l. ex-

2 J 1·ept where spel'ially per111itred hy statnte, :11111 st11\h per111i,.sion can 
be with<lrawn or <.lenied at any time the Legislature may think 
proper." 

See also Beers vs. Arkansas, 20 How., 527, 
And Loder vs. B'aker, Arnold & Co., 10 

Vr., 40. -
If it is correct to hold that, as to creditors, a muni-

cipal government is a private corporation, then the 
consequence is irresistable that an insolvent city is 
subject to assignm ent and insolvent laws, just as 

30 other private corporations are under the common law. 
Burrill on Assignments, Sec. 64. 

And the delays attending the marshalling and 
distributing the funds of such corporations that are 
app1icahle to the payment of their debts cannot be 
be urged as injuries to the remedy, for the contracts 
were subject to that treatment at the time 
they were made. The difficulties of administering 
the law does not change it. Both these theories of 
the corporate character of municipalities have been 

40 strongly asserted and as strongly denied by respect-
able authorities, which are referred to in the above 
citations. If the creditors have a right to treat a 
city as a private corporation for the purpose of en-

• 
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forcing their claims the strongest objections to the 
law in question will disappear at once. If this claim 
cannot be maintained the remedy of the relators is 
under the absolute control of the legislature to be 
accorded or withheld. as the public interests require 
in the judgment of the legislature. 

THE RELATORS' REMEDY. 

· The principal question before the Court must be 
decided by comparing the remedy that existed when 
the contracts in suit were made with the remedv 10 
that is pro ided by the mandamus act of 1880. Fo"r 
dates of contracts see 13 \4 ., 235, &c. It is only 
important to observe that the debts were created 
between the passage of the city charter in '63 and 
before the passage of the act of 1878, p 182. 

When the c,mtracts were made the general law 
relating to the enforcement of judgments against 
municipal corporations consisted of the ninth section 
of the act concerning executions. Rev. p. 391. 
This act in reference to the city of Elizabeth was 20 
modified by the city charter, and entirely repealed 
in 1879. 

Gabler vs. Elizabeth, 13 Vroom, 79-83. 

By that case it was decided that the said ninth 
section was practicably inapplicable to the city of 
Elizabeth. It was, in the words of the Court, 
"the mere shadow of a remedy." p. 86. *The 
real remedy at the time the debts were contracted 
consisted in the duty of the Council to act under 
the power of taxation delegated to them by the 30 
l egislature in the 64th section of the charter L, 
1863 p. 

" And be it enacted, That the said City Council 
shall have power to raise by taxation in each year 
such sum or sums of money as they shall deem expe-
client for the following purposes: 
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I. For lighting the streets. 
II. For the maintenance and support of the poor. 

* * * * * * * * 
XI. For the payment of the interest on the city debt 

and upon temporary loans, and such part of the 
principal as may be due and payable." 

This is a legislative rlelegation of the power of 
taxation to he exercisecl upon the sound principles 
that govern the imposition of a tax. The amount 

10 of the burden i.n each year to be snch as the City 
Gonncil should deem expedient for the public wel-
fare and within the capacity of the city to endure it. 
The duty of the Council to the public creditors 
required the imposition of a tax to pay iem; but 
not such a tax as would paralize the local govern-
ment and destroy the obligations of other creditor8. 
The tax should be laid in the exercise of sound <lis-
cretion. 

This was the limit of the creditor~ right when his 
20 contract ,vas made, and its extent should b~ defined 

clearly before a command is issued to enforce it. 
The duty to confine the operation of the writ T'of 
mandamus witLin the bounds of reason cannot~ be 
separated from the power to issure it at all. Bnt it 
is said this permissive language to impose a tax is in 
fact peremptory, and two cases are cited in the Su-
preme Court's opinion to support this view (4th Wall 
435, 5th Do. 705 ). But the cases refer only to 
special laws req niring the assessment or a tax not to 

30 exceed one per cent. to form a sinking fund for the 
payment of specified debts. The duty to levy a tax 
that cannot possibly be collected, has never yet been 
announced. 

THE THIRD ARTICLE OF THE CONSTITUTION. 

By this article tht> powers of government in this 
State are distributed among three departments, leg-
islative, judicial and executive, and each department 
is forbidden to exercise the duties of the other, 
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except as permitted in the constitution. In viP.w of 
this article it is said the mandamus act of 1880 can-
not be enforced. If it can be shown that a proceed-
ing to levy a tax to pay a judgment is an exercise of 
the ordinary function of taxation, the argument 
would be valid, not only against the statute under 
review, but against the authority of the Court to 
issue the writ in any form or for any sum. In the 
case of Cannon County vs. Hoodenpyle 7 Humph. 
(Tenn.) 145. The Court construed an article in the l 0 
constitution of Tennessee which is written in the 
identical words of the third article of the constitu-
tion of this State. The conclusion reached by the 
Court was that it had no power whatever to issue a 
writ of mandamus commanding the levy of a tax for 
the reason that it would he a violati<;>n of the con-
stitutional assignment of powers. The arguments 
which deny the Courts power to control and regu-
late its process disprove the authority to issue it. 

· The granting of the writ would be the first false 20 
step. Such is the view maintained by the Supreme 
Court of Tennessee, and it is still the law in that 
State. There seems to be consider~ble force in this 
opinion, especially when compared with the doctrine 
announced by the Supreme Court in the Munday 
case, which deprives the City Council of all discre-
tionary power over the subject, renounces its own 
power to regulate the proceeding and refuses to 
observe the directions of a legislatL~ enactment 
drawn with so much regard for the rights of credit- ~O 
ors that counsel representing bonds amounting to 
millions declined to question its validity. 

To enforce this law according to its terms is con-
sistent with the doctrine announced in those cases 
which have "impresse<l. a private character on 
mnnici pal corporations." The statute itself is the 
clearest declaration of that theory which has yet 
appeared. The opposite idea stated in the Cali-
fornia ca:se would close the doors of the Court against 
the defendants in error. There is no middle course. 40 

• 



To start the engine of taxation and compel it to run 
without regulation in blirnl disregard of consequen-
ces, is consistent with no principle, either legal or 
political. 

The act of 1878, p. 182, which provides for the 
service of execution3 011 a339S30r3, a3 was done in 
the pending cases, is a remedy created by the legisla-
ture since the rt'lator's contracts were made. It is 
an enlargement of the prior remedy against the city 

10 of Eliz:tbeth, which is, of conr3e, within the power 
of the legislature. But that enlargement may be 
redured as a~ain, t the relators so that the remedy 
shall be no more extensive than it was before the act 
of 1878 was passeJ. The remedy provided by the 
act of 1880 must be compared with the remeJy that 
existed prior to the act of 1878, judge ll in that way 
its enforcemet i8 not incousistent with the remedy 
that existed when the contracts in suit were made. 

VI. 

20 It was urged in the Supreme Court on the part of 
the respondents that the remedy on municipal obli-
gations is sni generis, for the reason that the remedy 
depends on the power of g~neral taxation vvhich is 
under the absolute control of the legislative depart-
ment of the government. This suggestion did not 
refer to such bonds as were issued by virtue of 
statutes which contain a specific direction for the 
assessment of taxes to pay them; but only to obli-
gations Jike those before the Court which depend on 

30 general tax law3 for payment. The Comts power 
over the remedy to enforce the two classes of bonds 
is not the same. 

The distinction is stated by Justice Field in the 
case of Meriwether vs. Garret. S up1·a. 

",vhen a tax ha,; been a11thorizecl bv law to i.ieet them [mnnidpnl 
bond,-] thi;; Conrt l1 as compellell the otJker;; of a,;,;e;;srnent 10 proceed 
and levy the tax, and the oflkers of collection to vroceed anll collect 
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it, nnrl npply the prnree rl~. Tn i-ome in~tanres where the ta.-v ua, the 
in 1lacement awl c1ndder ,1ti.on rif the c-mtract. all nttP111pt~ at. its repeal 
have been held invalid. But thi1 has been tlze limit of the Court's potr.er." 

In 1862 it was denied by the Supreme Court of 
the United States that even a special tax law could 
not be modified regardless of contracts. In the case 
of Gilman vs. The City of Sheb :)ygan, 2 Black, 510, 
it was said: 

"\Vhen a Le2:i,lat .nre of n, State a11t.ho1·ize._ n, ~itv to borrnw mone,v, 
anrl is-rne ho111l--. and ta:c all the pN[>frty intlie rit11 to 71a11 them. thil ij 10 
not a c1ntract U"i:h the b 111,rlh ,lrler 1. that the State .~hrtll not afterinard I e.rer-
ciie it:1 poicer to modify the ta.vatiun or e.vempt po1·ti~ms of the property 
from ta.cation." 

. -be; 
There are dicta"' the contrary, but the authorities 

hold, that hy virtue of its sovereign power over 
munieipalities and taxation the Legislature may im-
pair the remedy on a municipa1 c:mtract. It was re-
cently hel,l in this State that a statute which sought 
to make the lien of taxes prior to the lien of mort-
gages was a constitutional act. 20 

Lydecker vs. Palisade L. Co., 6 Stew., 415, and 
the case of Me1+wether vs. Garrett hoJ.d, as cited 
in the Munday case "that hy the removal of the agen-
cies tbrongh which the Courts must act in enforcing 
the reme<ly of creditors, the Legislature can practi-
cally destroy the remedy; thus illustrating the truth 
that, in some instances, even constitutional rights 
need for their maintenance the co-operation of all 
the departments of government." 

This may be fairly paraphrazed as follows: 30 
The Legislature may "pass a law depriving a 

party of a remedy for enforcing a contract which ex-
isted when the contract was made," provided the 
contra.ct is a municipal bond depending on taxation 
for payment. To deny this power would be to bold 
that when a city issu8s a series of bonds it thereby 
crystalizes its charter and mnst remain in statu quo 
until the bonds are paid, unless the Legislature shall 
carefully pl'eserve the remedy in all its general legis-
lation in respect to cities. The power to impair the 40 
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obligation of contracts or the remedy to enforce them 
is not contended for in these cases. But tLe suicidal 
remedy claimed by the relators in the Rahway cases is 
firmly denied. On the part of all the plaintiffs in 
error, it is claimed that the Supreme Court has 
power with the statute of 1880, or without it, to look 
forward as well as backward in making up its judg-
ment on an application for mandamus against a muni-
cipal govArnmr_rnt, and the discretionary nature of the 

10 writ -implies the authority and imposes the duty to 
do so in all cases where -the writ can lawfully issue. 

Note.-It is worth while to remark just here that 
since the Federal Courts have held that a change of a 
substantial n-~medy for one less effectual impairs the 
obligation of a contract, and the Courts of this State 
have decided that a party ~nay be deprived of one 
remedy, provided another is supplied, th0 words in 
om constitution (which are peculiar to it), " or de-
priving a party of any remedy for enforcing a con-

20 tract ·which existed when the contract was made," do 
not make the constitutional prohibition in this State 
differ in meaning or effect from that in the Constitu-
tion of the United States and of other States in 
,vhich the quoted words do not appear. 

So that cases decided by th A Courts of the United 
States and of other States are pertinent R-uthorities 
in the pending cause. 

THE WRIT IS DISCRETIONARY. 

Burrill defines discretion to be "the libertv or 
30 power of acting according to one's own idea of right 

without being bound by any fixed rule. The exer-
cise of judgment, the liberty of adopting one's con-
duct to circumstance." Mandamns is the broad 
supplemental remedy to be issued where no other 
remedy exists and when in the sound judgment of 
the Court it will accomplish a legal purpose. The 
thing to be commanded mmt be possible, as well as 



17 

just. The Courts control over the writ is as wide 
as the principles of equity. The rights of the rela-
tors cannot be determined fairly by looking only at 
the judgment records and the unsatisfied executions. 
Their equities must be determined as they stand 
related to the equities of others, an<l. the rights of all 
are subject to the public welfare. The judgment of 
the Court can act only on evidm1ce. Rights that 
should be regarded must be known. This power to 
issue a discretionary writ, an equitable writ, without 10 
knowledge of the facts, rights and equities that sm 
round it, seems to be a contradiction in terms. We 
must deal with facts not theories only, and judge of 
remedies by logic and knowledge. Following the 
mere definition may be the most effective meaus of 
destroying the remedy. Between the definition and 
the application of the remedy is the reasonable judg-
ment of the Court. The writ of mandamus ought 
to issue where it will promote justice; but whether 
it will promote justice, or wreck a city, is a que~tion 20 
that should be decided before the writ goes. Moses 
on Mandamus p. 18. Ex parte Fleming, 4 Hill 583. 

To assess these judgments and the current ex-
penses on the property of the City of Elizabeth in 
one year would make the tax rate more than ten per 
cent. The wealthy few would he able to pay it; 
but for the mass of the people it is impossible. 
They could not even mortgage their property to pay 
it for investors refuse to loan on land in the city. 
The police force, the public schools and the other RO 
departments of the city government could exist no 
longer, for no rational man would ever expect to be 
paid for serving a city under such conditions. The 
Legislature has passed a law forbidding such a bur-
den to be laid on any city of this State. To prevent 
destruction is not impairing remedies. The act gives 
to creditors all that can be obtained, and the difficul-
ties about applying the law are far more imaginary 
than real. 

The fact is that in all the cases before the Court 40 
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the testimony contemplated by the act has been 
taken, an hour's examination of the evidence would 
solve every difficnlty suggested. The act provides 
for one examination only in each year of a city's 
condition. The first yPar's examination with trifling 
additions, would be all that is necessary in subse-
quent years to enable the Court to administer the 
law intelligently. To the objection that the law 
distributes the fruit of one suitor'ts diligence among 

10 several, it may be confidently answered that the law 
may be administered by paying the judgments in the 
Ol'<ler of priority. It is a question between the 
creditors to be decided after the fund is raised and 
paid into Court. The municipality that pays may 
have no concern in the question. 

It is respectfully submitted to this Court that by 
well settled rules of construction, an act of the legisla-
ture ~hould not be declared void except upon clear and 
certain grounds. "The finding of . an uncertainty 

20 with respect to the subject under consideration is to 
resolve the question involved against the defendant. 
The power of the legislature cannot be circumscribed 
except upon sure grounds. Such is the familiar 
rule of construction." 

Moore vs. State, 13 Vroom, 208-234. 

The purpose of the act is equitable. It aimed to 
regulate and make clear a proceeding that was be-
fore involved in contradiction and uncertainty. It 

30 is not only a dt1claratory act, but in so far as it 
changed the remedy provided by the legislature, 
since the contracts were made it is a repealing act 
and against it as such no objection can be urged. 
To declare this statute void is to reenact the law of 
1878 in its original vigor. That law the legislature 
determined to modify by the exercise of its sovereign 
power over the subject. There can be no question 
of the legislative power to repeal the act of 
1878 entirely and leave the relators to their orig-

40 inal rights, with the duty of showing clearly to the 
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Court what substantial remedy exists in the imposi-
tion of a tax that will crush the city gowrnment of 
Elizabeth, and yield them nothing. This has been 
the resu1t in many cases in the West and South. 
The Legislature recognizing this certainty have 
passed a law to guard against it, which I submit 
should be upheld. 

Respectful] y, 
FRANK BERGEN, 

Of Counsel with Plaintiffs in Error. 10 





• 
AUTHOR1T1E9 ON QUES~T'ION OF .DISCRE-

TION. 

The follovling cases are referred to for the pur-
pose of showing that the writ of mandamus is sub-
ject to the equitable discretion of the Court, and 
ought rn,t to be issued in cases of doubtful 1·ight or 
in cases where its effect will not with reasonable 
certainty accomplish its pmpose; and to E1how that 
if issued it must be regulated so as to accomplish a 
legal object without unnecessary injury to the rights lO 
of others or to the public: 

Insurance Co. vs. "\Vilson, 8 Pet., 291. 
Fitch vs. MacDiarmid, 26 Ark., 482. 
People vs. Silv~rs, 2 A bb. Pr. N. S., 348. 

" '' Dowling, 37 How. Pr., 394. 
" " Crnton Aq. Bd., 49 Barb., 259. 
" " Fay, 3 Lans., 398. 

Ackerman vs. Descha Co., 27 Ark., 457. 
Tapping on Mand., 67 ed. 1853. 
Ball vs. Leaffins, 3 Oregon, 55. 20 
Insurance Co. vs. Board, &c., 13 How. Pr. 305. 

10 Jurist, 159: 
Golden vs. Elliot, 13 Kan., 92. 
State vs. Marston, 6 Kan., 537. 
Bae. Abb. Tit E. 
State vs. Gallard, 11 So. Ca., 309. 
Affirmed in U. S. S. C. Mch. 2d, 1880. 
See 6 Stew. 437, note. 
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N. J. Court of Errors and Appeals. 

REINHARDT GERKE, JAMES J. DONA-
HUE, PETER p. STEPHAN, JACOB 
D. E. RITTER, WILLIAM McCuL-
LEY, w ILLIAM STILES, CHARLES H. 
Ross and JOHN McGRATH, consti-
tuting the Board of Assessment 
and Revision of Taxes in the 
City of Elizabeth, 

Plaintiffs in Error; 

Ats. 

THE STATE ex rel., 
THE SINGER MANUFACTURING COM-

PANY, 
Defendants in Error. 

On Error 
to 

Supreme Court 
10 

$323,029.43 
1ztrv ;;.__ a nA /YJ6 
JL~ ~8;;{.._ /S'J? 

And twelve other cases in which the records are ex-
actly the same, except name and amount entitled as 
follows; 

THE SAME, l 
Ats. $53,898.30 20 

THE STATE ex rel., 2-y Pi:_ /g,-'J 
WILLIAM F. PROCTOR. / 

·-- - - ---



Ats. 

Ats. 

THE SAME. 

THE SAME, 

Ats . 

• THE STA TE ex rel., 
10 Enw ARD CLARK. 

THE SAME, 

Ats. 

Ats. 

T1-rn SAME. 

2 

$5,607.66 
~/~/Y76-

$3>898.. 79 

/~tY/J 

$5,615.60 
;-,;J--;/871 
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Ats. 

THE STATE ex rel., 
GEORGE R. McKENZIE. 

Ats. 
' I 

I 

$53,879.73 

4-e/~"'L-v ~/r?? 

$2,291.91 

THE SAME. j 
---

Ats. 

THE SAME. 

-----------

Ats. 

THE STATE ex rel., 
ALEXANDER F. STli:RLING. 

Ats. 

$1,316.79 f J / ,J- p -;a' 
$1,678.96 

/0 r ?~ -

$67,633.61 
THE STATE ex rel., _ / .2- / Y? 
THE MUTUAL BENEFIT LIFE 3-o ,, 

__ IN_ s_UR_A_N_cE_C_o_M_P_ANY _ _ • _ • / t7 / c7/ 
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Judgments were entered in all the above thirteen 
cases on the 5th day of June, 1880, and it is agreed 
that the record as printed in the first of the said 
cases shall be taken as the record of all the cases for 
the purpose of this argument. 

STATE OF NEW JERSEY, ss.: 
10 The State of New Jersey to Reinhardt Gerke, et 

als., constituting "The Board of Assessment and 
Revision of Taxes in the City of Elizabeth," 
Greeting: 

Whereas, The Singer Manufacturing Company 
heretofore, to wit, on the :fifth day of June, in the 
year eighteen hundred and eighty, recovered a judg-
ment in our Supreme Court, against the City of 
Elizabeth, for $323,02}).43 debt and damages, in-
cluding costs, and thereupon caused to be issued 

20 thereon out of said Court, a writ of execution tested 
on the day and year last aforesaid, returnable the 
:first Tuesday of November in said year, and directed 
to the Sheriff of our county of Union, which having 
been duly recorded, was delivered to the said Sheriff 
to be executed, according to law; and 

Whereas, There was no property belonging to the 
said The City of Efombeth to satisfy the same where-
on to levy, and the said Sheriff did thereupon, pur-
suant to the statute in such case made and provided, 

30 serve copies of the said writ of execution not only 
on the collector or collecting officers of the said city, 
but on all the members of "The Board of Assess-
ment and Revision of Taxes in the City of Eliza-
beth," who by law ai;e required to assess the taxes 
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in and for said city; whereupon and whereby it be-
came the duty of the members of the said "The 
Board of Assessment and Revision of Taxes in the 
City of Elizabeth," to assesR and levy, in addition to 
the regular tax es, the amount due upon the said ,vrit 
of execution, with interest to the time when the 
same should be paid to the said Sheriff, upon all the, 
taxable property within the said city; yet you, the 
said asses~ors or memb ers of the said '' The Board of 
Assessment and Revision of Taxes in the City of 10 
Elizabeth," and each of you, have refused, and do 
refuse, to perform the Raid duty in contempt of us, 
and to the damage of the said The Singer Manufac-
turing Company, as by its complaint made to us in 
that behalf we have been informed. 

We, therefore, being willing that due and speedy 
justice be done in this behalf, do command you, and 
each and every of you, that immediately after the 
receipt of this our writ, you, and each and every of 
you, do proceed to assess and levy, in addition to the 20 
regular taxes, the amount due upon the said writ of 
execution, being the debt and damages aforesaid, 
with interest thereon from the datA of the recovery 
thereof, as aforesaid, to the time when the same shall 
be paid to the said Sheriff, and the execution fees of 
the said Sheriff, amounting to 
dollars and cents, upon all the tax-
able property within the said city of Elizabeth, or 
that you show cause to the contrary thereof, that the 
same complaint may not, by your default, be repeated 30 
to us ; and how you shall have ~xecuted this our 
writ, certify to om said Supreme Court, at Trenton, 
on the twenty-eighth day of June instant, and have 
you then there this our writ. 

Witness, Mercer Beasley, Esquire, Chief Justice 
of our Supreme Court, at Trenton, the twenty-
second day of J nne, in the year eighteen hun-
dred and eighty-one. 

JonN W. TAYLOR, 
Attonwy. 

BENJAMIN F. LEE, 
Clerk. 40 
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NRW JERSEY SUPR~ME COURT. 

REINHARDT GERKE et als., consti- \ 
tuting the Board of Assessment/ 
and Revjsion of Taxes in the 
City of Elizabeth, On Application 

Respondents;> for Mandarnns. 
ts \ Return to a · Alternative Writ. 

T1rn ST ATE ex rel., 
THE SINGER MANUF A0TURING 

Cm1PANY. 
I 

The return of the respondents in the above stated 
cause to the Writ of Alternative Mandamus, issued 
out of this Court on the twenty-second day of June, 
1~81, respectfully represents that by virtue of an 
Act of the Legislature of the State of New J er~ey, 
entitled "A further supplement to an Act, entitled 
'An Act for the better regulation of proceedings 
upon writs of mandamus,' " passed the second day 
of December, 1794, approved March 3d, 1880, it was 

20 among other things enacted that whenever applica-
tion should be made for a writ of mandamus to re-
quire a municipal corporation to raise by taxati0n 
any judgment against it, the Court to which such 
application should he made should at the request of 
such municipal corporation, upon rule to show cause, 
or upon affidavits taken on due notice or otherwise 
in such manner as the Court should prescribe, ascer-
tain and determine. 

First.-The total indebtedness of such municipal 
30 corporation, the time when payable, and the rate of 

interest payable thereon. 

Second.-The real value for purposes of taxation 
of the taxable property within such corporation. 
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Third.-The amount required to be raised within 
such corporation for the necessary expenses for muni-
cipal and other purposes during the current year; and 

Fou1'th.-The highest rate of taxation capable of 
being imposed on such c01 poration without injury to 
the interests of the creditors of the corporation whose 
claims are not yet due. 

That in and by said Act it was further enacted 
that it shoulJ not be lawful to require any municipa] 
corporation by mandamus to raise for any such judg-10 
ment in any one year more than such sum as in ad-
dition to the amount found to be required for neces-
sary expenses as aforesaid would be raised in such 
municipal corporation by imposing the highest rate 
of taxation as determined in the manner aforesaid. 

That when application was made for the aforesaid 
writ of mandamus in this behalf, the said The City 
of Elizabeth requested said Supreme Court to ascer-
tain and determine in such manner as the Court should 
prescribe the aforesaid facts, which in and by said 20 
Act said Court was directed to ascertain and deter-
mine, and said Court did in pursuance of said Act at 
the last February term of this Court grant a rule to 
take testimony for the purpose of ascertaining the 
matters required by said Act ; that in pursuance of 
said rule testimony was taken on the part of the said 
The City of Elizabeth, by which it appears-

First.-That the total debt of the said city is the 
sum of $5,394,000, bearing interest at the rate of 
seven per cent. per annum, and is due and will be- 30 
come due as follows: 
Amount now due, including interest, 
Amount due in 1881, -
Amount due in 1882, -
Amount due in 1883, -
Amount due in 1885, -
Amount due in 1886, -

- $1,400,000 
52,000 

H6,000 
129,000 
490,000 
510,000 



Amount due in 1892, -
Amount due in 1893, 
Amount due in 1895, -
Amount due in 1896, 
Amount due in 1897, -
Amount due in 1907, -

8 

30,000 
232,000 
961,000 
746,000 
672,000 

20,000 

$5,394,000 
And upon which amounts, except the first, interest 

is clue from October 1 18 78. 

10 Second.-Tbat the real value of tLe property in 
the City of Elizabeth for purposes of taxation is the 
snm of $11,841,000. 

Third.-That the amount re1nired to he raised 
within said city for necessary expenses for municipal 
and other purposes during the current year (exc1u-
sive of interest on said debt), is the sum of $220,-
133. 67. 

Fourth.-The highest rate of taxation capable of 
being imposed on said city without injury to the in-

20 terests of the creditors of the same, whose claims are 
not yet due, is two and one-half per centum of the 
value of the property in said city. 

And these defendants in fact say that the writ of 
mandamus in this behalf is subjAct to the provisions, 
conditions and requirements of said Act, and that 
they are not bound in law to levy and assess the 
amount mentioned in said, writ until this Court shall 
have considered aud adjudicated npon the facts 

30 proved aA aforesaid, and these defendants say, that 
they are not required by law to assess an<l levy the 
said sum, or any part thereof, except in pursuance of 
such adjudication according to the terms of Raid Act. 

And these l'Pspondents further certify and return 
that when the application for the writ of mandamus 
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in this behalf was made, there was pending under 
t4e above mentioned Act of the Legislature an ap-
plication for a writ of mandamus upon a like judg-
ment against said city, and that under and in accord-
ance with the terms of said Act, the application and 
writ in this behalf should be consolidated with such 
prior one, and proceeded with as one proceeding. 

To which return there was filed a general demur-
rer and joinder in demurrer. 

Judgment in favor of Relator on demurrAr and 10 
that a writ of peremptory mandamus issue directed 
to Reinhardt Gerke, et als., constituting the Board 
of Assessment and Revision of Taxes in the City of 
Elizabeth, commanding · therein to assess and levy 
the amount of the relator's judgment. 

N. J. COURT OF ERRORS AND APPEALS. 

NEW JERSEY, ss.: 

The State of New Jersey to the Chief Justice 
and other Justices of our Supreme Court of 
Judicature, Greeting : 20 

For as 1ni.ich as in the record and proceedings, and 
also in the giving of judgment in a certain plaint 
which was in our said Supreme Court of Judicature, 
before you between The State ex rel., The Singer 
Manufacturing Company, relator, and Reinhardt 
Gerke, James J. Donahue, Peter P. Stephan, Jacob 
D. E. Ritter, Will_iam McCulley, William Stiles, 
Charles H. Ross and John McGrath, ~onstituting 
the Board of Assessment and Revision of Taxes in 
the City of Elizabeth, respondents, upon a writ of 30 
alternative mandamus, manifest error hath intervened 
to the great damage of the said Reinhardt Gerke, 
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James J. Donahue, Peter P. Stephan, Jacob D. E. 
Ritter, William McCulley, William Stiles, Charles 
H. Ross and John McGrath, constituting The Board 
of Assessment and Revision of Taxes in the City of 
Elizabeth, as it is said : we being willing th~t the 
error, if any there be, should in due manner be cor-
rected, and full and speedy justice done to the par-
ties aforesaid iu this behalf, do command you, that 
if judgment be thereupon given and affirmed, then 

10 you distinctly and openly send, under your seal, the 
record and proceedings aforesaid with all things 
touching the same, to our Judges of our Court of 
Errors and Appeals in the last resort in all causes, 
at Trenton, on the tenth day of September next, to-
gether with this writ, that the record and proceed-
ings aforesaid being inspected we may cause to be 
further done thereupon, for correcting that error, 
what of right and according to the law and custom 
of the State of New Jersey ought to be done. 

20 Witness our Chancellor and Presiding Judge of 
our said Court of Errors and Appeals at 
Trenton aforesaid, the thirteenth day of 
August, in the year of our Lord one thousand 
eight hundred and eighty-one. 

FRANK BERGEN, 
Attorney. 

HENRY C. KELSEY, 
Clerk. 

~at~,~ 
J!, ,;. ,z 3.5'~ 

, ' 



N. J. COURT OF ERRORS AND APPEALS. 

REINHARDT GERKE, ·J AJIES J. DoNA-' 
HUE, PETER P. STEPHAN, JACOB D. 
E. RITTER, WILLIAM McCuLLEY, 
WILLIAM STILES, CHARLES H. Ross 
and JOHN McGRATH, constituting 
the Board of Assessment and Re-
vision of Taxes in the City of Eliz-
abeth, 

Plaintij/s in Error ; 

ats. 

THE STATE, ex rel., 
'THE SINGER MANUFACTURING CoM-

PANY, 
Defendants in Error. 

Assignment 
of 

Errors. 10 

Now at this day the plaintiffs in error assign the 
following causes of error : 

.Pirst.-Because the Supreme Court decided that 
an Act entitled '' A further supplement to an Act 
entitled ' An Act for the further regulation of pro- 20 
ceedings upon writs of mandamus,' passed the 
second day of December, 1794,' approved March 3d, 
1880," was unconstitutional and void. 

Second.-Because the Supreme Court decided to 
refuse to consider, and did refuse to consider, the 
evidence or the facts proved by the evidence, taken 
on the rule to take testimony which rule was granted 
and evidence taken in pursuance of said statute. 
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Third.-Because the Supreme Court deciued to 
issue a peremptory writ of mandamus on the return 
of the alternative writ in disregard of the provisions 
of the said statute. 

Fonrth.-Because the Supreme Court decided not 
to consolidate the relators application for mandamus 
with another application for like writ of mandamnR 
against the same respondents that was then pending 
in 8aid. Court, in disregard of the provisions of the 

10 above entitled Act. 

Fijth.-Because, notwithstanding the said City of 
Elizabeth requested the said Supreme Comt when 
the application for said writ of mandamus was made 
to ascertain and determine-

First.-The total indebtedness of said city, 
the time when payable, and the rate of interest 
payable thereon. 

Second.-The real value for purposes of tax-
ation of the taxable property within said city. 

20 Third.-The amount required to be raised 
within said city for the necessary expenses for 
municipal and other purposes during the cur-
rent year; and 

Fourth.-The highest rate of taxation capa-
ble of being imposed in said city without injury 
to the interests of the creditors of the corpora-
tion whose claims are not yet due. 

The said Court refused to ascertain and deter-
30 mine the same. 

Sixth.-Because the Supreme Court gave judg-
ment against Reinhardt Gerke, James ,T. Donahue, 
Peter P. Stephan, Jacob D . . E. Ritter, William Mc-
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Culley, William Stiles, Charles H. Ross and John 
McGrath, constituting the Board of Assessment and 
Revision of Taxes in the City of Elizabeth. 

Seventh.-Because the said Supreme Court re-
fused to consider the matters, facts and things set 
forth and shown in and by the return to the said 
alternative writ of mandamus. 

Ei.r;hth.-Because the said Supreme Court upon 
the demurrer to the return made to the saicl alterna-
tive writ of mandamus gave judgment in favor oflO 
the relators and against the respondents, in disregard 
of the provisions of said statute and of the matters 
and facts set forth in said return. 

And the said plaintiffs in error pray that the judg-
ment aforesaid may be reversed, annulled and alto-
gether held for nothing, and that they may be 
restored to all things which they have lost by occa-
sion of the judgments. 

FRANK BERGEN, 
Attorney for and of Counsel with the Plaintiffs in 20 

Error. 

COMMON JOINDER IN ERROR. 



----



'' SEc. 9. Whenever a writ of execution shall be 
issued agai.nst the inhabitants of any township, city 
or borough of this State 1 by any Court authorized to 
issue the same, in case there should be no property 
belonging to said township, city, or borough, suf-
ficient to sati.sfy the same, whereon to levy, then the 
officer authorized to execute said process shall serve 
a copy of the same on the collector of said township, 
city, or borough, who is hereby required to pay a.nd 10 
satisfy the same out of the :first moneys belonging to 
said township, city, or borough, which shall come 
into his hands." 

See Executions, Rev. Stat., p. 391. 
This section was repealed. See P. L. 1879, p. 292. 

".And he it enacted, That the said City Council 
shall have power to raise by tax in each year 
such sum or sums of money as they shall deem ex-
pedient for the following purposes: 

I. For lighting the streets of the city. 20 
II. For the maintenance and support of the poor. 

* * * * * * * 
XL For the payment of the interest upon the city 

debt, and ttpon temporary loans, and such part of the 
principal thereof as may be due and payable." 

See Sec. 64 City Charter. P. L. 1863, p. 133. 

A Supplement to an Act entitled " An Act respect-
ing executions," approved March twenty-seventh, 
eighteen hundred and seventy-four. 
1. BE IT E~ ACTED by the S enate and GenCJral As- 30 

sembly of the State of New Jersey, That when any 
execution shall be issued against any town, town-
ship, borough or other municipal corporation of this 



State, by any Court~ aUt1iofizea ·· to iss·ue the -same, 
upon any judgment against such town, township, 
borough or municipal corporation, whether upon a 
judgment recovered before the passage of this Act 
or subsequent thereto, and there shall be no prop-
erty belonging to such town, township, borough or 
other municipal corporation sufficient to satisfy the 
same whereon to levy, then the officer authorized to 
execute such proceRs shall serve a copy of the same, 

10 not only on the collector of such town, township, 
borough, or other municipal corporation, as is now 
required by law, but also upon the Assessor thereof, 
who _ is by law required to assess the taxes in and for 
such town, township, borough, or municipal copora-
tion; and upon receipt of such copy of execution it 
shall be the duty of such Assessor to assess and levy 
in addition to the regular taxes, the amount due upon 
the saiJ execution, with interest to the time whfm 
the same shall be paid to the officer serving such pro-

20 cess upon all the property within such town, town-
ship, borough, or other municipal corporatiori ; and 
this tax shall be assessed and collected at the same 
time and in the same manner and under the same 
conditions, restrictions and regulations as taxes for 
other purposes ;lre required to be assessed and col-
lected in such town, township, borough, or municipal 
corporation, and when collected shall be paid over to 
the officer serving the said process. 

2. And Qe it enacted, That _this act shall be a pub-
30 lie act ·and take effect immediately. 

App:i:-oved March 27, 1878. P. ·L. 1878, p. 182. 

A Further Supplement to an act entitled "An ac~ for 
the better regulation of proceedings upon writs of 
mandamus," passed the second day of December, 
-0ne thousand seven hundred and ninety-four. 
1. BE IT EN ACTED by the Senate and Oeneral As-., 



semblftiT the· Stdte. of lliiv-:1ersey,'--Tliat \v .lienever 
application is made for a writ of mandamus to re-
quire a municipal corporation to raise, by taxation, 
any judgment against it, the court to which such ap-
plication is made, shall, at the request of such muni-
cipa.l corporation, upon a rule to show cause, or upon 
aftt:lavits taken on due notice, or otherwise, in such 
manner as the court shall prescribe, ascertain and 
determine. 
· I. The total indebtedness of such municipal cor- 10 
poration, the time when payable and the rate of in-
terest payable thereon; 

II. The real value for purposes of taxation of the 
taxable property within such corporation; 

III. The amount required to be raised within such 
corporation for necessary expenses for municipal and 
other purposes during the current year; and 

IV. The highest -rate of taxation capable · of beiug 
imposed on such corporation without injury to the 
interest of the creditors of the corporation whose 20 
claims ai·e not yet due. 

2. And be it enacted, That it shall not be lawful 
to require any municipal corporation by mandamus 
to raise for any such judgment, in ony one year, 
more than such sum as, in addition to the amount 
found to he required for necessary expenses as afore-
said, will be raised in such municipal corporation by 
imposing the highest rate of taxation as determined 
in the manner aforesaid, and any sum ordered to be 
raised by taxation shall be included in the next an- 30 
nual tax levy for such municipal corporation. 

3. And be it enacted, That the sum so ordered to 
be raised may be rP.q uired to b2 paid into said court, 
and may be distributed by said court pro rata among 
creditors having judgm ents against said corporations, 
and who, during a time to be fixed by the court, shall 
apply to the court and make due proof of their 
judgments as reqnird hy said court. 



. 4. And be it enacterl, · That if the sum ~o ordered 
to be rai ed shall not discharge all the claims so 
proved, the court shall havt> the power to m9.ke the 
same determination in the next year, and thereon to 
i ue a mandamus in the ame manner as is above 
provided, and so afterwards, until the sums so raised 
hall discharge the judgments so proved. 

5. And be it enacted, That after one npplication is 
made for a mandamus against a municipal corpora-

10 tion to require it to raise by t,axation any judgment 
against it, all subsequent applications, while the first 
is pending under this act, hall be consolidated with 
the first, and shall be treated and con:"idered as made 
at cne and the same time and be proceeded with in 
only one proceeding, and one writ of mandamus 
alone shall issue upon all the applications on which 
the court shall determine a writ should issue. 

6. And be it enacted, That this act shall take effect 
immediately. 

20 Approved March 3, 1880. P. L. 1880, p. 102. 

l 
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