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MacCrellish & Quigley Co., 'Printers, Trenton, N. J

NEW JERSEY

Court of Errors and Appeals

T heodore; \1 Lapres,

Complainant-Appellant,
" On Agpeal fram

Sarah N Doughty et ae.,
Defendants-Respondents.

BILL OF COMPLAINT.
{Filed April 22, 19jy.)

In Chancery oe New Jersey.

To the Honorable Edwin Robert Walker, Chancellor
of the State of New Jersey: 10
The conpainat, Theodore J Laores, of Atlantic
Gty, New Jarsey, respectfully donis that
1. On the 26th cay of Jue 1836, FHederidk Hem
dey wes the onrer in fee of a tract of lad in Atlartic
Qty, New Jarsey, bouded by the essterly lire of
Stenton Flace ad the westerly lire of lona Aenie,
ad between sad lires an tre north of Baltic Avence
ad tre south by the exterior lire in Atlantic Qoean,
as foed by the Riparian Gommissiarers of the State of
New Jersey. 20
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2 Baing 90 saized .said Fredenidk Hensley bloded
ad lotted sad tract of lad ad filed in,the derKs
Cffice of Atlantic County a ngp showning the sang, ad
thereafter e ad his wife, Annie H., procssced to grant
ad convey potios of sad pramss, ad in te
saverd deetb ad aonveyaoss there wes insarted the
folloMng coverants, caditias ad restrictions. *'(1)
That no portion of any bulding 9l a ay tine ke
eredted within seventeen feet of the front proerty lire

1o of any street or avenie bounding said ot or lots, nor
within three feet of the rear dividing lirg nor within
three fect of the northerly dviding lire of said lot or
lots nor within 22 feet of the southerly dividing lire
messuring from tre first floor of the main body of any
bullding, nor within fourteen feet of the southerly divid
ing ling nmessuring from the ssood floor, ad dowe
of the main body of sad bullding provided honever,
thet ey windoas may e added to sids ad front of
said bulding but ddl ot edend nore then two feet

20 from the main body thereof.  And provided, also, tre
front porch or front veranch of said building nay ke
erected ot rearer then saven feet from front prgoerty
lire on any street or aenLe bounding sad lot or lots;
expepting therefrom honever, dl las iving an Padific
AvenLe or lats betvween Padfic Avene ad the Goeen
Bulkineed now erected or thet nay hereafter e erected
an sad prgoerty; an any of whidh lats no part of any
buldng ddl a any tine be ereded within eigtean
feet of the front property lire of any street or aaLe

00 bounding said lot or lots, nor within eight fect of the
'sice dividing lires of sad lot or lots, nor within three
feet of tre reer dviding lirg exogpting honewer, the
parch or front veradh of said building, which nay e
erected ot nearer then eight feet of the front property
lire of any street or avaLe bounding said ot or lots
ad bay windons may e adoed to sidss ad front of
said bullding but 4=l not exdtend nore then two feet
from the main body thereof.” \
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“It is eqaressly agresd honever, thet dove restric
tios =l ot ke aastnued s> as o prevert the sigs
or goorcedes to ay pordh o house from being built
fram tre front property lire of any lot or lots to tre
pordh o main body of any building but said stgs or g
preedes Sl ot ke covered but goen ad free fram
overhead ad laterd dostrudtias to view exagat founr
cation ad rail;, ad al podes ad veraxkes exgt
Sick podes ad veraes gl e costructed without
tenpoary o pemaat dstnuctias to view ad air 10
ather then sygports, roof ad rail.”

“Front of all buildings shall face the front property
line Of the lots, as laid out on said map; corner lots
considered as having two fronts.”

“(2) That ro building of a vaLe less tren $2,500
dHdl ke ereded on said lat o lots”

“(3) Thet the foundation for dl dadlinghousss sl
e ereded ad s=t 0 thet the top of the pordh floor
ddl mt ke higer then 6 feet dowe gack of te
dreets ar aaLes, as now estadlished” 20

“(4) Private dndlings anly gl e built on said
premsss, exogpting honeer, pramsss that nay here
inafter ke resened, ad not nore tren are privete dndll-
ing house uckr the sare roof g e erected Yo
ay ae of sad las s narked ad lad ot on sad
filed nrgn ad sad lires as lad out on said ngos Sl
not ke draged exagat where are pperson dEll oan two
or nrore adjoining lots, iIn wWhich a2 restridias as to =
sick lires gl gy anly to ausice lires of sad ad
joining lots; this exgotion is © ke ed@rdssd aly 30
when ae onrer of adjoining lots desires o erect ae
private dnelling udker ae roof covering nore then
ae lot, ad carat ke gdied © rear dviding lines”

“(5) Nore of the foregoing restrictias are to gy
to any lats on Atlantic Avenue, or Sick o aGss aANLES,
northwardly therefron  (comer lots an Atlantic Ave-
ne csidered as being an Atlantic Avenwe) ; exart
thet dividing lires of the lats lying an Atlantic Avenue,
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or between Atlantic and Arctic Avenues, as laid out on
said maps, shall not be changed.”

“(6) That no building, or any part thereof, erected
on said lot or lots shall be used as a slaughter house,
piggery or any other nuisance tending to destroy the
health, peaceableness, or proposed character of neigh-
borhood. Warehouses, storehouses, carpenter or paint
shops, stores or buildings for general merchandise busi-
ness, or other like buildings or uses are prohibited;
except on lots fronting on Atlantic Avenue, and on
lots lying northwardly of the northerly line of Atlantic
Avenue; the selling of beer, wine or any intoxicating
liquors is prohibited on said lots, excepting on lots lying
on the northerly side of Atlantic Avenue, or on side or
cross avenues northwardly therefrom, and no building
for that purpose shall be erected or used for that pur-
pose, except* in locality aforesaid; corner lots on At-
lantic Avenue considered as lying on Atlantic Avenue.”

“(7) All buildings shall be connected with the sewer-
age plant and no drainage of any kind, or filth, shall
be allowed to drain in the soil. No privy wells or
other artifices for holding drainage or deposit of any
kind shall be constructed on said lot or lots, if connec-
tion can be made with sewerage plants.”

“(8) No stable or stables for livery purposes or for
private use shall be erected on said lot or lots; except-
ing on lots lying northwardly of the lots on the north-
erly line of Atlantic Avenue as mapped; corner lots
on Atlantic Avenue considered as lying on Atlantic
Avenue.”

“(9) It is expressly agreed and covenanted that the
Beach front as laid out on said filed map between the
Bulkhead now existing on said premises and the At-
lantic Ocean, or between any bulkhead that may here-
after be erected on said premises and the Atlantic Ocean,
shall refnain free, clear and unencumbered from and
by any restrictions contained in above agreement, the
said Frederick Hemsley reserving to himself, his heirs
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and assigns, the use and enjoyment of said Beach front
free from all covenants and restrictions.”

“The above restrictions and reservations are hereby
placed upon said lots in pursuance of a general plan of
the owner to enhance the value by beautifying and mak-
ing more healthful the occupancy of said lands, and
said restrictions and reservations are so created as a
part consideration for the purchase of said lots, and
each and every purchaser shall abide by such covenant,
and be entitled to enforce the rigid observance of the
same against any person or persons violating the same,
they being made for the mutual benefit of all purchasers;
and the said Grantor, his heirs and assigns, will insert
in and make a part of each and every deed of convey-
ance by him or them or his or their remaining restricted
property, comprising the tract of which the within is
a part, like covenants, conditions and restrictions.”

“And also it is expressly covenanted and agreed be-
tween the parties hereto that the above restrictions shall
attach and run with the land, they being assumed by
the purchaser In part consideration of the purchase
thereof, and shall be binding upon their heirs and as-
signs, whether included in subsequent conveyances or
otherwise ; and it shall be lawful for the said Frederick
Hemsley, or any of his heirs or assigns, and for the
owner of any lot or lots, to institute and prosecute any
proceedings in law or in equity for damages or for
injunctions against the person or persons having vio-
lated or threatened to violate any of the covenants and
restrictions herein.”

3. That by deed dated the 6th day of November,
1909, said Frederick Hemsley and Annie H., his wife,
granted and conveyed to complainant a portion of said
premises described as follows: “Beginning at a point
in the east line of Stenton Place, three hundred and
fifty feet south of Pacific Avenue, considered as a
sixty-foot wide street, and runs (1) east, parallel with
Pacific Avenue, one hundred and twenty feet to the

jo
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west line of lowa .Avenue; thence (2) southwardly
along the westerly line of lowa Avenue seventeen hun-
dred and twenty-five feet, more or less, to the exterior
line as fixed by the Riparian Commissioners of the
State of New Jersey;, thence (3) westwardly along said
exterior line one hundred and twenty feet, more or less,
to the easterly line of Stenton Place, if extended ; thence
(4) northwardly seventeen hundred and fifty feet, more
or less, to the place of beginning,” which said deed was

10 duly acknowledged and recorded in the Clerk’s Office
of Atlantic County, at Mays Landing, on November
30, 1909, in Book 415 of Deeds, page 272.

4. That all of the lands and premises described in
complainant’'s deed lies oceanward of a certain bulk-
head erected by the said Frederick Hemsley, and which
bulkhead is located approximately 350 feet south of the
southerly line of Pacific Avenue.

5 That the present owners of the several tracts of
land lying within the bound of the original tract be-

20 tween Atlantic Avenue and the Ocean insist, claim and
contend that the lands and premises of the complainant
are subject to the covenants, conditions and restrictions
named and set forth in the respective deeds; and that
complainant has no right to construct any building in
violation of any of said covenants, conditions and re-
strictions.

6. Complainant insists and contends that his premises
is wholly free from each and every of the said cov-
enants, conditions and restrictions by virtue of the

3d following clause in the respective deeds from Hemsley :
“It is expressly agreed and covenanted that the beach
front as laid out on said filed map between the Bulk-
head now existing on said premises and the Atlantic
Ocean, or between any bulkhead that may hereafter be
erected on said premises and the Atlantic Ocean, shall
remain free, clear and unencumbered from and by any
restrictions contained in above agreement, the said Fred-
erick Hemsley reserving to himself, his heirs and as-
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signs, the use and enjoyment of said Beach front iree
from all covenants and restrictions.”

7. Complainant* avers that he has had several oppor-
tunities to Bell and convey said premises, hut has been
prevented from so doing because his prospective pur-
chasers wanted the premises free of the covenants, con-
ditions and restrictions set forth in said deeds, and
stated that in view of the contentions and claims made
by said owner his, complainant’s, premises were subject
to said covenants, conditions and restrictions and pre-
vented their purchasing.

8. That by reason of such claims of said owners
complainant’s property in said lands is greatly affected
and the same cannot be sold as they otherwise could.

9. Complainant has ever since the making and record-
ing of said deed from Hemsley to himself been in the
peaceable possession of the land therein, and above de-
scribed, and that your orator’s free, unencumbered and
unrestricted title thereto was disputed by the defendants
hereinabove named, who claim an interest in and to
said premises by virtue of said covenants, conditions
and restrictions, and complainant claims that such con-
tention and clains are utterly without foundation, un-
just and vexatious.

10. That no suit or action of any kind is pending to
enforce and test the validity of such title or claim of
the defendants.

11. Complainant is without adequate remedy in the
courts of law, and therefore prays:

1 That Sarah N. Doughty, David C. Reed, John
Slack, William: M. Clevenger, William E. Waters, Frank
McManus, Charles B. Boyer, Eliza Brown, William B.
Loudenslager, Eleanor H. Jordan, Lucius Wright, Mary
A. Mehrer, Alfred M. Heston, Arelda M. Smith, James
B. Alcorn, Catherine S. Lambert, Harry Doherty, Mar-
tha K. Crowley, Harry H. Hallman, M. Louise Bryan,
Herman M. Sypherd, Eva B. Clark, Daniel W. Meyers,
Samuel Rotholtz, Ludora Risley, Charles M. Welsh,

iq

agn
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Annie Schlecht, Israel G. Adams, Arthelia Johnson,
Frederick Hemsley estate, Annie H. Hemlsey and
Quincy A. Gillmore, executors, and Pennsylvania Com-
pany for Insurance on Lives and Granting’ Annuities, a
corporation of the State of Pennsylvania, trustees of
the estate of Frederick Hemsley, deceased, Michael J.
O’Meara, Louise T. Langsdorf, Joseph Fralinger, who
are the defendants of this suit, may answer this bill of
complaint without oath and each statement therein made.

2. That a decree may be made that the lands and
premises of the complainant herein described are free
and unencumbered of the covenants, conditions and
restrictions recited in the several deeds from Frederick
Hemsley as hereinabove set forth.

3. That the defendants who are herein named have
not by reason of said covenants, conditions and restric-
tions any right, title or interest whatever in the property
of complainant.

4. That a writ of subpoena may issue commanding

20 the said defendants to answer this bill of complaint, and

30

to abide by such decree as this Court may make in the
premises.
C. L. CoeE
Solicitor and of Counsel with Complainant.

In Chancery oe New Jersey.
Between

T heodore J. LaprkES,
Complainant, .
P on Bill &
AND

Sarah N. Doughty et ae.,
Defendants.

ANSWER.

Answer of the defendants, Sarah N. Doughty, David
C. Reed, William M. Clevenger, William W. Waters,
Charles B. Boyer, William Bl Loudenslager, Eleanor



ANSWER. 9

H Jodan Ludws Wright, Janes B Alcom, Harry
Darerty, Harry H Hallmen, Danid W. Myers, Samudl
Rotholtz, Ludora Hidey, Amnie Sdiledt, deviise of
Addlph SHedt, Issed G Adans ad Louse T.
Langsdor.

These defendants answering the bill of complaint say
that:

1 They admt paragrgds | ad 2 of tre kil of
aonplaint

2 They adnit paragrgadh 3 of the il of corplaint, 10
ad further say thet said deed contaired the coeants
ad restndias st forth insad bill; thet sad property
wes thereafter conveyed by the aonplainant ad his
wife to Doratello Lamponi, by deed dated Feoruary 9,
1910, which deed likewnise contairned said coditios ard
restrictions, thet theresfter the said Doratello Lamponi
ad wife caowed sad pogeaty to Jsgh Ha-
linger by deed dated Januery 6, 1915, sad coditias
ad restridias baing amitted, thet the said Josgoh
Fralinger ad wife conveyed said pramisss to the com 20
plainent by dsed dated Jure 29, 1915, said caditiors
ad restriciors baing again anitted

3 They admit paragrgoh 4, but further say thet the
bulkeed therain referred to wes ereded by tre sad
Freckridk Hensley In tre year 1911, or theredoous;
thet years before thet tine, In the year 1897, or there
doouts, the sad Hedendk Hensley eredted a cartain
bulkeed aooss sad premisss fram Stenton Flace 1o
lona AenLe a a dstane of gooradnately 460 fest
south of the southerty lire of Padfic Avenue;, thet said 3®
lbullkeed is Sonn yoon the ngp of said premises which
wes filed by the sad Federidk Harsley an or aoout
tre 1st day of May, 1897, baing the ngp refarred o In
paragrgan 1 of cordairent's bill; thet said ngp aso
dons a 20 fest wick dley or pessagenay exterding
from Stenton Hace to lona Aence inmrediately ad
joining sad bukead on tre ladnard sice theredf,

2 lap
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that said bulkhead and alleyway both pass directly
through and across the premises described in paragraph
» 3 of complainant’s bill, and these defendants insist that
all that portion of said premises described in paragraph
3 of said bill lying to the north of said bulkhead and
alleyway, being lots 130 and 131 on said map, remain
and are now subject to the conditions and restrictions
limposed upon them by the said Frederick Hemsley as
the result of the making of the deeds and the filing of
10 the map as set forth in said bill of complaint.

4. They admit that it is their contention, as alleged
in paragraph 5 of said bill, that that portion of the
lands and premises belonging to the complainant which
lie north of the original bulkhead and alleyway above
referred to are subject to the covenants, conditions and
restrictions named and set forth in the deeds referred
to in the bill of complaint.

5. They deny that complainant’'s premises are free
from each and every of the said covenants, conditions

20 and restrictions as alleged in paragraph 6 of said)bill
of complaint by virtue of the clause therein quoted from
the respective deeds made by said Hemsley.

6. They have no knowledge as to the facts alleged in
paragraphs 7 and 8 of said bill of complaint, but leave
it to the complainant to make such proof thereof as he
may see fit.

7. They admit that the complainant, as alleged in
paragraph 9 of said bill, has been in the peaceful posses-
sion of said premises except for the period during which
the title was out of complainant as hereinbefore set
forth, and that these defendants do claim an interest in
and to said premises by virtue of the covenants, con-
ditions and restrictions referred to in said bill of com-
plaint, to the extent above set forth.

8. They admit paragraph 10 of said hill.

9. These defendants further answering say that they
are respectively the owners .of the lost hereinafter set
forth, all of which lots were part of the tract delineated
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on the map referred to in the bill of complaint as filed
by the said Frederick Hemsley, and were owned by
him; that their contention with respect to that portion
of the complainant’'s premises lying north of the bulk-
head constructed by the said Hemsley in the year 1897,
or thereabouts, i. e., that said portion of said premises
IS subject to the restrictions, covenants and conditions
described in said bill of complaint, is based upon the
fact that the various deeds through which their
respective titles came to them from the said Frederick 10
Hemsley contained such restrictions, conditions and
covenants, which likewise were inserted in the convey-
ance made by the said Hemsley to the complainant.

10. These defendants say that they are respectively
the owners of the following described lots, title to
which became vested in them, respectively by virtue of
the following conveyances:

Sarah N. Doughty: Property 72X feet in depth by
50 feet in width at the southeast corner of Atlantic
Avenue, on the east side of Stenton Place— 20

1. Frederick Hemsley and wife sold to William J.
Walls 47'~ feet front on Atlantic Avenue by 100 feet
deep on Stenton Place, January 31, 1900, Deed Book
242, page 362.

2. Frederick Hemsley and wife sold to William H.
Burkard 25 feet on Atlantic Avenue by 100 feet deep
immediately in the rear of the above property, June 2,
1900, Deed Book 246, page 415.

j?" William H. Burkard and wife sold to William J. o
Walls the last mentioned lot, June 2, 1900, Deed Book
247, page 139, thus giving Walls 7234 feet on Atlantic
Avenue by 100 feet on Stenton Place.

4. William J. Walls and wife sold the whole property
to John F. Ryon, February 28, 1901, Deed Book 257,
page 99.

5. John F. Ryon sold the same property to Thomas
J. Dickerson, May 17, 1902, Deed Book 273, page 91.

6. At this point the title splits:

n
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Thomas J. Dickerson sold to Mary E, Salmon 50
feet in front by 72  feet in depth at the corner, August
14, 1903» Deed Book 290, page 442.

7. Mary E. Salmon sold to Aurelia A. Nixon, Sep™
tember 25, 1903, Deed Book 294, page 96.

8. Smith E. Johnson, Sheriff, under foreclosure, sold
to the Union National Bank of Atlantic City the same
lot, July 2, 1907, Deed Book 362, page 254.

9. Union National Bank sold the same lot to Sarah
N. Doughty, May 13, 1910, Deed Book 431, page 119.

David C. Reed: Property 727 feet in depth by 50
feet in front, 50 feet south of Atlantic Avenue, on the
cast side of Stenton Place—

1 Title the same as above into Thomas J. Dickerson

2. Thomas J. Dickerson sold to Wilbert S. Higbee
50 feet by 72~ feet, July 18, 1902, Deed Book 276,
page 27.

3. Wilbert S. Higbee and wife sold the same lot to
David C. Reed, May 8, 1907, Deed Book 360, page 99.

Wiilliam M. Clevenger: Property 60 feet in front by
60 feet in depth, 160 feet south of Atlantic Avenue, on
east side of Stenton Place—

1 Frederick Hemsley and wife sold to William G.
Hoopes, May 7, 1897, Book 213, page 193.

2. William G. Hoopes died leaving a last will and
testament devising all of his property to his mother,
Martha E. Hoopes.

3. Martha E. Hoopes sold to William M. Clevenger,
~ePenm€r 24>1898, Book 225, page 434.

William E. Waters: Property 60 feet in front by 60
feet in depth, 220 feet south of Atlantic Avenue, on the
east side of Stenton Place—

1 Frederick Hemsley and wife sold to William G.
Hoopes, subject to restrictions, May 7, 1897, Book 213,
page 193.

2. William G. Hoopes died leaving a last will and
testament devising all of his property to his mother,
Martha E. Hoopes.
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3. Martha E. Hoopes sold the property to Henry
Fitton, December 9, 1898, Deed Book 229, page 48.

4. Henry Fitton sold to Margie McClay and Mary
W. Stiles, August 22, 1899, Book 234, page 210.

5. McClay and Stiles and husbands sold to Lizzie P.
Sharp, by deed dated March 2, 1900, Book 242, page
376.

6. Lizzie P. Sharp sold to Linnie M. Englehardt,
November 7, 1902, Book 393, page 129.

7. Linnie M. Knglehardt sold to W. E. Waters, May 10
10, 1910, Deed Book 428, page 330.

Charles B. Boyer: Property 60 feet in front by 60
feet in depth, 340 feet south of Atlantic Avenue, on
the east side of Stenton Place—

1 Frederick Hemsley and wife sold to William G.
Hoopes, subject to restrictions, May 7, 1897, Book 213,
page 193.

"2 William G. Hoopes died leaving a last will and
testament devising all of his property to his mother,
Martha E. Hoopes. 20

3. Martha E. Hoopes sold the property to Leonard
> Algar, deed dated July 18, 189> Deed Book 232,
page 253.

4. Leonard D. Algar and wife sold to Charles B.
Boyer, by deed of July 18, 1899, Deed Book 233, page
352.

William B. Loudenslager: Property 90 feet on Sten-
»0n Place by 6> feet in depth on Pacific Avenue__

1 Frederick Hemsley sold to William B Loudens-
lager, March 22, 1902, Deed Book 262, page 1 30
Eleanor H. Jordan : Property 90 feet on the westerly
side of lowa Avenue by 60 feet on the northerly side

of Pacific Avenue—

1 Frederick Hemsley sold to Sarah T. Crowley,
April 7, 1902, Book 271 of Deeds, page 406.

2. Sarah T. Crowley and husband sold to Eleanor
H. Jordan, wife of Albert M. Jordan, for life, with
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remainder in fee to Margaret T. Watt, wife of Louis
H. Watt, January 11, 1913, Book 506, page 71.

Lucius Wright: 60 feet in front by 60 feet in depth,
400 feet south of Atlantic Avenue, on west side of
lowa Avenue—

1. Frederick Hemsley and wife sold to Silas Wootton,
November 11, 18995 Deed Book 238, page 215.

2. Silas Wootton sold to Lucius Wright, May 12,
1900, Deed Book 245, page 33l.

James B. Alcorn: Property 60 feet in front by 60
feet in width, 160 feet south of Atlantic Avenue, on
west side of lowa Avenue—

1. Frederick Hemsley and wife sold to William H.
Burkard, November 10, 1899, Deed Book 239, page 132.

2. William H. Burkard and wife sold to Daniel D.
Whelan, June 1, 1901, Deed Book 260, page 300.

3. Daniel D. Whelan sold to Allen T. Dixon, Decem-
Za 12, 1903, Deed Book 298, page 52. *

4. Allen T. Dixon sold to George G. Ornerly, May 27,
1904, Deed Book 301, page 390.

5 George G. Ornerly sold to Mary S. Whethenll,
June 1, 1904, Deed Book 301, page 406.

6. Mary S..WhetheriH sold to George Vaux, Jr.,
Trustee, May 6, 1911, Deed Book 498, page 18

7. George Vaux, Jr., Trustee, and Jane Wetherill
Bartlett sold to J. B. Alcorn, October 9, 1912, Deed
Book 493, page 260.

Harry Doherty: Property 54 feet in depth by 50
feet front, southwest corner, west side of Stenton

30 Place—

1. Frederick Hemsley sold to William G. Hoopes,
May 7, 1897, Book 213, page 193.

2. William G. Hoopes died leaving a last will and
testament in which he named his mother, Martha E.
Hoopes as sole devisee and executrix.

3. Martha E. Hoopes sold 100 feet in width on
Stenton Place by 54 feet in depth at the southwest
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corner to Leonard D. Algar, July 3L *99»Deed Book
235>PaSe 89- .

4. Leonard D. Algar sold 54 feet in depth by 50
feet in front at the southwest corner to Harry A.
D'oherty, May 15, i9°&>iDleed Book 3&4>PaSe 155*

Harry H. Hallman: Property 54 feet in depth by
60 feet in front, 160 feet south of Atlantic Avenue,
west side of Stenton Place—

1. Title the same as above /into William G. Hoopes.

2. Martha E. Hoopes, sole devisee and executrix, 10
sold to Leonard D. Algar, July 18, 1899, 120 feet in
front by 54 feet in depth, 100 feet south of Atlantic
Avenue, Deed Book 233, page 253.

3. Leonard D. Algar sold to Charles I. Burkhard,
July 17, 1900, 54 feet in depth by 60 feet on front, 160
feet south of Atlantic Avenue, Deed Book 248, page
118.

4. Charles I. Burkard sold to James Darrach same
property, November 26, 1900, Deed Book 251, page 49°-

5. James Darrach sold to Hubert Somers the same 20
property, June 6, 1902, Deed Book 274, page 73-

6. Hubert Somers sold to Harry H. Hallman the
same property, October 6, 1909, Deed Book 411, page
353.

Daniel W. Myers: Property 54 feet in depth by
60 feet front, 340 feet south of Atlantic Avenue, west
side of Stenton Place—

1. Title the same as above into Leonard D. Algar.

2 Leonard D. Algar sold to C. J. Adams, July 20,
1899, Deed Book 235, page 38.

3 C. J Adams and wife sold to William H. Burk-
ard, June 25, 1900, Deed Book 247, page 305.

4. William H. Burkard and wife sold to Frank
Smathers, August 29, 1907, Deed Book 368, page 36.

5. Frank Smathers sold to Daniel WL Myers, June
8, 1909, Deed Book 403, page 366.

Samuel Rotholtz: Property 54 feet in depth by 60
feet front, 400 feet south of Atlantic Avenue, west side
of Stenton Place—
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1. Frederick Hemsley and wife sold to William G.
Hoopes, May 7, 1897, Book 213, page 193.

2. William G. Hoopes died leaving a last will and
testament, in which he named his mother, Martha E-
Hoopes, as sole devisee and executrix.

3. Martha E. Hoopes sold to Harry Wootton, July
18, 1899, Deed Book 234, page 3.

4. Harry Wootton and wife sold to William H.
Burkard, October 31, 1899, Deed Book 236, page 487.

5- William H. Burkard and wife sold to Samuel
Rotholz, May 18, 1907, Deed Book 358, page 360.

Ludora Risley: Property 54 feet in depth by 90
feet in width at northwest corner of Stenton Place and
Pacific Avenue—

1. Frederick Hemsley and wife sold to Ella C.
Howard, December 1, 1902, Book 282, page 80.

2. Ella C. Howard sold to Ludora Risley, November
21, 1911, Deed Book 474, page 57.

Annie Schlecht, devisee of Adolf Schlecht: Prop-
erty 90 feet in front by 60 feet in depth, 75 feet from
Pacific Avenue, considered a 60 feet wide street, on
east side of Stenton Place—

1. Frederick Hemsley and wife sold to Adolf Sch-
lecht, October 17, 1900, Book 250, page 239.

2. Adolf Schlecht died leaving a last will and testa-
ment, devising the property to his widow, Annie Sch-
lecht.

Israel G. Adams: Property 90 feet in width by 60
feet in depth, 75 feet south of Pacific Avenue, on the
west side of lowa Avenue—

Frederick Hemsley and wife sold to Israel G. Adams,
August 9, 1899, Book 235, page 18.

Louise T. Langsdorf: Property running from lowa
Avenue to Stenton Place on the south side of Pacific
Avenue, being 120 feet on Pacific Avenue by 75 feet in
depth on Stenton Place, considering Pacific Avenue as
a 60 feet wide street—



ANSWER 17

1. Frederick Hemsley and wife sold the lot to Annie
L. Drake, December 23, 1899, Book 240, page 332.

2. Annie L. Drake sold the same property to Louise
Teller Langsdorf, July 7, 1914, Deed Book 527, page

342.

By way of counterclaim against the complainant,
these defendants say that by reason of the facts set
forth in said bill of complaint and said answer, all that
portion of the complainant’'s premises lying north of
the line of the original bulkhead, which line is 460 feet
south of the southerly line of Pacific Avenue and paral-
lel therewith, extending from Stenton Place to lowa
Avenue, is subject to the right of way 20 feet in width,
being the alleyway or passageway designated on said
map filed by said complainant in the office of the County
Clerk of Atlantic County, at Mays Landing, and that
said portion of said premises is likewise subject to all
the covenants, conditions and restrictions to which the
lots of these defendants are subject, and which are set
forth in said bill of complaint.

These defendants therefore pray :

1. That said complainant may answer this counter-
claim without oath.

2. That it may be decreed that said portion of said
premises are subject to the lien and encumbrances
created by said covenants, restrictions and conditions.

3. That it may be decreed that complainant pay to
these defendants their costs sustained in these pro-
ceedings.

Grey & Archer,
Solicitors for defendants above named.

Consent is hereby given to the filing of the within
answer as within tine.

C. L. CoeFE

Solicitor for Complainant.

3 lap
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In Chancery or New Jersey.
Between
T heodore J. Lapres,
Complainant, On BIill, etc.
AND jFinal Hearing.
Sarah N. Doughty et ae.,
Defendants.

Before His Honor, E. B. Leaming, Vice Chancellor,
at the Chancery Chambers, Atlantic City, New Jersey,
on Wednesday, October 4th, 1916.

Appearances— Hon. Cearence h. CoeE for com-
plainant; Grey & Archer, Esgs., for defendants.

Mr. Cole— | offer in evidence a deed dated Novem-
ber 6th, 1909, from Frederick Hemsley to Theodore J.
Lapres, recorded in book 415 of deeds, page 272.

(Said paper marked Exhibit C1.)

Mr. Cole— It is admitted for the purpose of this case
that all of the deeds made by Frederick Hemsley for
land within the area of the map filed, which will be
presently introduced, contain the same restrictions and
use the same language respecting the same as is in the
deed just offered.

Mr. Archer— Yes. This is the same deed as is copied
in the bill?

Mr. Cole— Yes. It is further stipulated that the orig-
inal bulkhead constructed by Mr. Hemsley was approxi-
mately 460 feet south of the southerly line of Pacific
avenue, and that the bulkhead as moved is about 350

goO feet south of the south line of Pacific avenue.

Mr. Archer— As to that point, of course, 1 would
like the stipulation to be that it is on the lot line, as |
said in my letter to you, that the new bulkhead was
constructed—

Mr. Cole— On the northerly line of the complainant’'s
lot.

Mr. Archer— Yes.

Mr. Cole— Yes, that is right. In other words, we
begin 350 feet south.
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The Vice Chancellor— On the middle line between
lots 122 and 130 and between lots 123 and 131 on the
map filed.

Mr. Archer— That is right.

The Vice Chancellor— The bulkhead easterly of the
four lots named extending across lot 127, and westerly
of the lots named extending across 126.

Mr. Cole— It is further stipulated that the original
bulkhead, or the one 460 feet south of Pacific avenue,
was constructed between May and October of 1896,
and the present bulkhead of 350 feet south of Pacific
avenue sometime in 1908.

The Vice Chancellor— That is, about twelve years
later ?

Mr. Cole— Twelve years later.

Theodore J. Lapres, the complainant, being duly
sworn according to law, on his oath says—

By Mr. Cole:

Q. Mr. Capres, you are the complainant— the one
who brings this suit?

A. Yes.

Q. And are you the owner of the land that is de-
scribed in this deed of November 6th, 1909, from
Frederick Hemsley to Theodore J. Lapres?

A. | am

Q. | notice on the map before the Vice Chancellor
that there is a boardwalk extending along the ocean
front. Do you know how long that boardwalk has been
there?

Well, | don’'t know exactly; no.

About?

Well, | judge twelve years or nore.

And it is there now, isn't it?

It is there now.

That is a public highway of Atlantic City, isn't

OPO0>0P»

it?

>

Yes.
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The Vice Chancellor— Well, it must have been
there when this map was filed.

Mr. Cole—1 assume so. It says so on the
map.

The Vice Chancellor— Have you stipulated
the date the map was filed yet?

Mr. Cole— No. The original map will be
here. The clerk seens to have gone astray.
He was here with the map.

Mr. Archer— | have the date of filing.

Mr. Cole— Yes; suppose you put it in. It
is agreed that—

Mr. Archer— It is agreed that the first map
filed by Hemsley was filed May ist, 1897.

The Vice Chancellor— And is this the same
map which | have here?

Mr. Archer— It is the same except one mat-
ter which we will have to endeavor to clear up
—-with regard to this street (indicating on map).

The Vice Chancellor— Otherwise it is the
same as this?

Mr. Archer— Yes.

The Vice Chancellor— Let it be stipulated that
the map now marked Exhibit C2 is an exact
copy of the map filed in the Clerk’s office with
the exception of details which will be explained
touching the alleyway which appears on Exhibit
Co2.

Mr. Cole— I think that is correct. If the map
filed shows differently I will call Your Honor’s
attention to it. 1 think that is the fact.

(Said copy of map marked Exhibit C2.)

The Vice Chancellor— What was the date you
said this was filed, Mr. Archer?

Mr. Archer— May ist, 1897. The second
map— | don’'t know whether you want that now
—the filing of the second map was April 22d,
1900.
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The Vice Chancellor— Have you a copy of it?

Mr. Archer— Only a rough copy, too rough
to be used, a copy 1 made when the Clerk pro-
duced the original. If you will excuse me a
minute, | think I know where the Clerk is.

The Vice Chancellor—Is the copy like this
one here?

Mr. Archer—No; it is different. (After
search for Clerk)— "We will have to let that rest
for the time being, the Clerk is not in the corri- JO
dor and cannot be found.

Mr. Cole— That is all 1 want to ask Mr. La-
pres now.

Cross-examination, by Mr. Archer:

Q. Mr. Lapres, at the time you bought the property
in question, the property described in that deed, were
you familiar with this map that is offered in evidence
here ?

A. No, | did not see that map. 20

Q. Hadn't you ever seen any map, you mean?

Mr. Cole— 1 think that is not cross-exami-

nation.

Mr. Archer— Well, he is a party, | should
think—-

The Vice Chancellor—1 guess it will be all
right.

Mr. Archer— That is the reason | hesitated,
I didn't know whether you were going to call
him again. 30
Mr. Cole—All right.

By the Vice Chancellor:

Q. May I interrupt long enough to inquire when you

bought from Hemsley? It has been shown but | don’'t
recall the date.

Mr. Cole— 1909.
A. November 6th, 19009.
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By Mr. Archer:

Q. Well, after purchasing from Mr. Hemsley the
tract in question, you caused this bulkhead to be moved
back ?

A. No, no; the bulkhead was there when | purchased
the property.

Q. Which bulkhead?

A. The one now back, the one 350 feet from Pacific
avenue, that was there, that existed at the time | made

10 my purchase.

Q. That existed at the time you made your purchase,
and you say you had not seen any maps of any sort ?

A. | don't remember. Mr. Fisher sold me the prop-
erty and he may have possibly showed me a map, but
I don’'t remember seeing any. No piap like that one
anyway, not a big map like that. He may have showed
me a diagram of it

Mr. Archer— 1 think I will ask him no more
questions now. If he is recalled I may have
20 . something else to ask.

warner /. Risley, a witness produced in behalf of
the complainant, being duly sworn according to law,
on his oath says—

By Mr. Cole:

Q. You are a civil engineer, are you not?

A. Yes, sir.

Q. Have you been on this piece of land recently that
is owned by Mr. Bapres?

30 A. Yes, on October 2d.

Q. Did you make a survey for the purpose of indi-
cating high-water line ?

A. | found the location of high-water line, yes, sir.

Q. Where did you find it with relation to the board-
walk?

A. On the line of Stenton place; it was 22 feet
oceanward of the interior line of the boardwalk, and on
the line of lowa—
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By the Vice Chancellor: t

Q. Then it would be under the boardwalk ?

A. Under the boardwalk, and on the lowa avenue
line it was 27 feet oceanward of the boardwalk.

Q. That would also be tinder the boardwalk ?

A. Under the boardwalk.

By Mr. Cole:

Q. How much land is there between the interior line
of the boardwalk, if you know, and 350 feet south of 10
Pacific avenue?

A. The interior line of the boardwalk on the lowa
avenue line is 507 and 84/100 feet south of Pacific
avenue, and on the Stenton place line it is 500 and
57/100 feet.

Q. What is the condition of the land physically—
what is it, between the interior line of the boardwalk
and 350 feet south of Pacific?

A. It is beach.

Q. Pure beach? 20

A. Beach sand, yes.

Q. No buildings of any kind there?

A. No.

Q. By the way, is this bulkhead visible— any part
of it?

A. As | remember it is, there is a stone shows about
in front of it

By the Vice Chancellor:
Q. What? 30
A. Stone in front of it shows at the present time.

By Mr. Cole:

O. Do you know the condition of high-water line
at any time previous to the time you made this survey ?

A. From records | have in my office I have the posi-
tion of it in 1893.

Q. Where was it then with relation to the board-
walk?
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A. | have it with relation to Pacific avenue.

Q. Yes?

A. At Stenton place it was 390 feet south of Pacific
avenue.

By the Vice Chancellor:

Q. That is further out than it is now?

A. No, considerably inside. That would be 143 feet
landward of the present high-water mark. And on

10 lowa avenue it was 408 feet south of Pacific avenue,

or 127 feet landward of the present high-water mark.

O. Would you mind telling me again the date of
that?

A. That was May, 1893.

By Mr. Cole: .

Q. At that time do you know if a boardwalk existed
in front of this property?

A. No, | do not.

20 Q You don't remember ?

A. 1 wouldn’'t remember back to that date but from
records that | have.

Q. You don't happen to know how long a board-
walk has existed in front of this property, approxi-
mately?

A. 1 couldn’t say.

By the Vice Chancellor:
Q. That high-water mark you have given in 1893
30 wouldn’'t be far from where this first bulkhead was,
would it? It would be about it?
A. That bulkhead 1 think iIs 350 south of Pacific:
avenue.

By Mr: Cole:
Q. Well, the original was 460 feet.
A. Well, this would be 70 feet landward on the Sten-

ton avenue line and 53 feet landward on the lowa ave-
nue line.
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By the Vice Chancellor :

Q. Which would be landward— the high-water mark ?

A; Yes, the high-water mark of 1893 *s landward.

Q. How can that be? In 1897, or just a few years
later, this map is filed showing a bulkhead, and the
high-water mark cannot be landward of the bulkhead.

A. This is 1893.

Mr. Cole— This map was filed in 1897.

The Vice Chancellor— Four years later, that
is, apparently. 1 had thought the bulkhead had 10
been there that long, but maybe not.

Mr. Cole— No. | will show the bulkhead was
built in 1896.

Mr. Archer— 1896.

Q. Then it would be really somewhat inside of where
the bulkhead is shown on this map?

A. Yes, dir.

Q. This map shows it 460 feet above Pacific avenue ?

A. Yes, sir.

No cross-examination. 20

victor J. Fisher, @ Witness produced in behalf of the
complainant, being duly sworn according to law, on
his oath says:

By Mr. Cole:

Mr: Fisher, you live in Atlantic City?

Yes, sir.

How long have you lived here?

About seventeen or eighteen years, | should say.

Db you know the land within the line of Stenton 30
place and lowa avenue and the beach, Atlantic City ?

A, Yes, sir.

Q. How long have you known it?

A. Well, | have known it ever since 1 have been a
resident here, back to about 1898.

Q. Did you know of the bulkhead along the ocean
front of this property which was 460 feet south of
Pacific avenue ?

4 EAP
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A. Yes, sir.

Q. Do you know what became of it?

A. Why, yes; it was washed away and sank down
in the sand, absolutely disappeared.

Q. When did that occur?

A. 1 should say it was about— to my mind the bulk-
head was built in 1898; but I am surprised to learn this
morning that the record shows 1896, for | remember
distinctly putting a stone there and immediately after
that they had quite a heavy tide and with the tide the
bulkhead disappeared completely out of sight.

Q. What is your best recollection as to the time that
intervened between the completion of that bulkhead and
its being washed away?

A. | think it was only a matter of weeks, if 1 am
not mistaken, it was a very short time.

Q. Do you remember the construction of the new
bulkhead on the 350 feet line?

A. Do you mean the present bulkhead ?

Q. Yes,

A. Why, yes; it is a fac sitnile of the original ore.

Q. And is there some evidence of its existence now ?
Can you see it, in other words, now? '

A. Oh, yes, yes.

Q. What kind of land is there between the interior
line of the public boardwalk and this new bulkhead line ?

A. Well, it is nothing more than simply beach,
washed by the water at times, when we have a high
tide, it depends on the tide.

Q. Well, is it just plain beach sand?

A. Plain ordinary beach, yes, what you would call—
just beach. It wouldn't be fit for anything unless it
was protected or bulkheaded.

Q .Do. you know whether at any time after the new
bulkhead was erected the tide came up to or over it?

A. Yes, sir; went right over it

Q. You have personal knowledge of that?

A. Yes, sir; | have seen it
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Seen it yourself?

Yes, sir.

What was that, an ordinary tide?

No; | wouldn’'t say it was an ordinary tide, no;
it was more than a—rather a high tide; | wouldn’'t say
it was the average mean tide, but for a long time there
after this present bulkhead was erected the water came
very close to it

>0 >0

Cross-examination, by Mr. Archer:

Q. Mr. Fisher, were you familiar with the physical
appearance of these premises for the period immediately
following the construction of the original bulkhead?

A. | think so, yes.

Q. Where did you live?

A. Why, 1 think I was then residing on Providence
avenue, if 1 am not mistaken.

Q. On which avenue?

A. Providence avenue, that is Chelsea, a few squares
below.

Q. And constantly saw the property ?

A. Yes, sir; | passed there nearly every day, very
seldom 1 wouldn’t pass that neighborhood.

Q. And you say that within a few weeks after the
construction of the original bulkhead it was so com-
pletely washed away by this tide that a person going by
the property and looking at it wouldn't see the original
bulkhead ?

A. Absolutely no evidence of it at all. 1 wouldn't
state that it all happened within a few weeks, though,
but in the course of time it absolutely disappeared, no
signs of it at all.

Q. And how would you prescribe the time during
which it disappeared?

A. Well, it is so very long ago now, and it made
such a slight impression on my mind at that time, |
couldn’t really just find the actual time it took in doing
that, because | had no interest at that time to make an

10
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impression on me; but it is a fact that the bulkhead
disappeared, anybody being in the neighborhood and
passing would notice it.

Q. Well, do you realize that it was something like
twelve years between the time when the original bulk-
head was constructed and the new one was constructed ?

A. Yes, sir.

Q. Well, having that fact in mind, can you come
anywhere near approximating the time?

A. Approximating the time of what?

Q. The time taken for the complete obliteration of
the old bulkhead?

A. 1 say | am still of the opinion that it was onlv
a matter of weeks from the time—

Q' You mean to say that from recollection you can
assert that as a fact?

A. | say it is my opinion, I am not asserting it as
a fact.

Q. The unfortunate part of this situation is that
we cannot take opinion. | want to know whether you,
from your own knowledge, are prepared to say as a
fact that within a matter of some weeks that old bulk-
head disappeared from view? Now, how do you ans-
wer that question?

A. Well, to answer it as a fact, | refuse to answer it,
that is, I wouldn't say it was an actual fact, but I am
just simply saying my opinion, as my memory serves me
now, is that it was only a matter of weeks, because—

Q. You are not at all confident of that, though are

30 you?

A. Well, 1 wouldn't want to make an absolute affi-
davit that it was only weeks, no, because, as | said, it is
quite a long time ago.

Q. Are you prepared to say that it had disappeared
within a year?

A. Well, I will say this: At the end of—or, say,
in the fall of 1898 there was no evidence of the bulk-
head there at all. | will say that as a fact.
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Q. Well, two years then, approximately, from the
time it was constructed ?
A. Well, then, suppose it was— say from 1896.

David R. Barrett, & Witness produced in behalf of the
complainant, being duly sworn according to law, on
his oath says—

Mr. Cole— Now, may it please Your Honor,
I think I should put on the record what my
offer now is. Mr. Barrett was for a number 10
of years assessor of Atlantic City, and | can
show by him that as far back as 1903 it has
been the custom in Atlantic City to regard beach
front property for the purposes of assessment
as being 200 feet oceanward of the boardwalk,
and all assessments have been made upon that
theory. | am not confident that the testimony
is admissible, but 1 have a notion that it might
assist in determining what was meant by jbeach
front in those days. This proof will show that 20
during all that period, at least since 1903, pos-
sibly longer, the city has assessed the property
on the beach front back of the boardwalk for a
depth of 200 feet as beach front propertyl mean
landward of the boardwalk.

The Vice Chancellor—Even when improve-
ments were made up to the boardwalk?

Mr. Cole— Yes ; they still assess the 200 feet
and call it beach front property.

The Vice Chancellor— Notwithstanding the330
Marlborough-Blenheim had built on it?

Mr. Cole— Notwithstanding anything. That
is what they do.. Everything is assessed on the
boardwalk as boardwalk property on that theory,
200 feet landward of the boardwalk, and, of
course, iIf a man owns a greater depth then it
is assessed as side street property, when it gets
back of the 200 feet of the boardwalk it is side
street property.
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The Vice Chancellor— You may introduce it
for what it is-worth, Mr. Cole. | do not know
whether it will 'e of any possible service.

By Mr. Cole:

Q. Mr. Barrett, you are presently in the employ of
the city?
Yes, dir.
What is your position now?
In the Street Department.
Were you at one time an assessor?
Yes.
How long- were you an assessor ?
From 1903, the time that the board of assessors
was established in Atlantic City under the new charter.

Q. And up to what time?

A. Up to 1912.

Q. Now, during- that time there were how many
others on the board of assessors besides yourself?

A. Two others.

Q. And did you assist In assessing property along
the beach front?

A. Yes.

Q. In making assessments for property that fronted
on the boardwalk what system was adopted and used?

A. We allowed 200 feet in depth front the boardwalk
inland, and at all intersections, boardwalk and side
streets, we assessed on the side street, and all that
hadn’'t the advantage of the side streets we assessed at
a certain percentage of depth, giving or taking all be-
low and above 200 feet.

>O0>0P>0 P

By the Vice Chancellor:

Q. In other words, the assessment map on the board-
walk would be in the form of lots 200 feet in depth?

A. Yes, dir.

Q. From the boardwalk?

A. From the boardwalk, yes, sir, inland.
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Q. And those lots would be assessed as having a
valuation on the beach front or boardwalk front?

A. Yes; on the beach front. 1 would like to go on
and say that all those that did not have the depth of
200 feet was allowed that difference, a certain percent-
age.

Q. In other words, you would assess as at a depth
of 200 feet and then substract from that by reason of
the lack of the 200 feet, is that the idea?

A. Yes; that is the idea

Q. How long has that been done?

A. Since 1903, to my knowledge.

Q. And that system has continued up to the present
time?

A. Present time, it has not been changed.

Cross-examination, by Mr. Archer:

Q. What is the unit of depth for lots for purpose of
assessment during this same period on side streets?

A. Why, we put a separate value on the side streets,
whatever street that would happen to be,

Q. Didn’t you take a certain prescribed depth of lots
on side streets for the purpose of assessment?

A. Yes.

Q. What is that?
A. 100 feet on side streets.

By the Vice Chancellor:

Q’ The side streets are noire than 200 feet apart,
aren't they?

A. Yes, the side streets are 350 feet from property
line to property lire.

How do you assess the land in between the 100
feet lots?

A. We allow a certain percentage of depth. The unit
is 100 feet. All above 100 feet we charge a certain per-
centage more and all that do not have the 100 feet we :
charge that much less. There is a scale that we have



32 THEODORE J. BEAPRI3S— DIRECT.

that works both ways. The present assessors have that
scale. One of them is in court and | think can show it
to you, the different percentages.

Theodore J. Lapres, recalled.

By Mr. Cole:

Q. Mr. Lapres, have you noticed the condition of
the tides in front of your property since you have been
the owner?

10 A. | have.

20

30

Q. Well, tell us what you know about the condition
of the tides with relation to your property since you
have owned it?

A. Well, at the present time the tide is underneath
the boardwalk, but when | bought this property my wife
and | used to take walks down there to>look at it, and
I know certain occasions where the tide was up to the
bulkhead, this bulkhead that is 350 feet from Pacific
avenue.

Q. About what year would yon fix that?

A. Well, | should say about four or five years back,
it may possibly be six.

Q. Did you see that condition more than once ?

A. Yes; | did

Q. How often would you think you saw it at the
bulkhead ?

A. Well, | should say four or five times.

Q. At the time you (bought in 1909 was there any
evidence of the old bulkhead that was 460 feet south
of Pacific?

A. There was none whatever.

Q. Had you known this property any length of time
before you bought it?

A. No, | hadn’t; 1 hadn't looked at the property
before, previous to that.

Q But you think there was no evidence of the old
bulkhead when you bought in 1909?

A. | am sure there wasn'’t- none that I noticed.
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Cross-examination, by Mr. Archer:

Q. Well, Mr. Lapres, at jthe time you bought in 1909
the new bulkhead was built, wasn’t it?

A. Yes, the new bulkhead was there.

Q. Have you any knowledge of how the new bulk-
head was built, as to the use of the material of the old
bulkhead—

A. No.
Q. — in transferring it to the new ?
A. | have not.

Q. As to these tides that you say have come up dur-
ing your period of ownership to a point— did you say
close to the present bulkhead ?

A. Yes, close to it.

Q. They have been very extraordinary tides, haven't
they— storm tides ?

A. They have been storm tides, yes; they have been
mostly high tides.

Q. Well, your deed, Mr. Lapres, contains these re-
strictions that are involved in this litigation, doesn’t it?

A. Yes.

Q. Isn’'t it a fact that you or some one acting for you
made application to the West Jersey Title Company for
insurance of title?

Mr. Cole— | object to that. It was after he
got his title.
Mr. Archer— | mean before he got his title.

The Vice Chancellor— If this relates to a
period prior to his getting his title, 1 think it is
competent.

Q. Prior to your acquiring your title didn’'t you, in
connection with the matter of acquiring your title, apply
to the West Jersey Title Company for insurance?

Mr. Cole— | object, on the ground that it does
hot matter.

Mr. Archer— Well, it very distinctly matters,
Judge Cole, on this last examination.

The Vice Chancellor— & will admit it.

5 hAP
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A. Why, my recollection don't take me back that far,
but | feel sure that | did apply to the—

Q. Well, did you secure a policy from the West Jer-
sey Title Company guaranteeing your title?

A. | think I have a policy.

Q. And doesn’t that title policy contain an exception ?

Mr. Cole— Well, | want the policy in the case.

The Vice Chancellor— That would be the bet-
ter way, if it can be had.

10 Q- Have you the policy?
A. | have it home unless | gave it to Mr. Cole.

Mr. Cole— I haven't it. | don't think I ever
had it.

A. (Continuing) | think I have it in my safe at
home, then.

Mr. Cole— Wait a moment. Pardon nme. Is
this it? That is the only one I have. | don't
know whether that is the one or not.

Q. Well, you acquired a title policy, did you not?
20 A. | did, yes.

Mr. Archer— Is there any objection to my ask-
ing him whether that policy—

Mr. Cole— He may be confused with this pol-

icy.

By Mr. Cole:
Q. Are you referring to this policy (exhibiting paper
to witness) ?
A. No, I am not referring to that policy. | may have
30 given Mr. Cole the wrong policy, but I think I have
the policy | got at the time at home and can produce it.

By the Vice Chancellor:

Q. How far away as your home?

A. Why, just two squares.

Q. Well, you can bring it in after luncheon.
A. Yes. | am almost sure | have it.
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By Mr. Cole:

Q1 You will 'hunt for the policy and bring" it in after
luncheon ?

A. Yes.

By Mr. Archer:

Q. The matter has not been stated here, but it
appears from the record that after you had acquired
this title from Mr. Hemsley you transferred it to Mr.
Lamponi, and he afterwards transferred it to Mr. 10
Fralinger, and Mr. Fraliinger transferred it back to you?

A. Yes.

Q. And do you know whether it appears in those
deeds that when the title came back to you, under the
conveyance from Mr. Fralinger, it was without these
restrictions ?

A. Why | don’t really know.

Q. You don’t know?

A. No. | have the deed.

Q. Well, will you bring those deeds also?

A. Yes, sir.

Q. Mr. Fralinger was your father-in-law, wasn't he?
A. Yes, he was.

Q.

Was there a consideration for those conveyances?
Were they outright sales arid purchases ?

A. Well, there wasn't a real consideration, no.

Mr. Cole—Tell the transaction, Mr. Lapres.
He wants to know, | suppose.

O. Yes, | would like to know.

A. Well, the property reverted back to me from Mr.
Lamponi on account of his not being able to hold it/

and it was principally that way, | couldn’'t explain that
thing very well.

30

By the Vice Chancellor :

Q. Well, they weren't real conveyances, in other
words ?
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A. No.

The Vice Chancellor—Do | understand the
deed to Mr. Lapres in 1909, when he first
acquired title, contains these covenants?

Mr. Cole— All Hemsley deeds contain it. That
is the stipulation and | think that is the fact.

By Mr. Archer:

Q. Yes, but the deed back subsequently was without
the restrictions, was it not?

A. That I don’'t know. | will bring that deed here
from Mr. Fraliinger.

Q. | don’'t want to unnecessarily pry into that situa-
tion, but I want to know whether, particularly, the fact
that the title came back to you without restriction was
the reason for the conveyances?

A. No, it was not.

Q. Eh?

A. No, no, it was not.

2° Q. I can't understand why you did it. Why were
these conveyances made?

A. Well, that is another entirely different matter, it
has no bearing on this.

Q. Well, tell me after luncheon.

Mr. Cole—1 really don’t know. | don’'t think
it makes any difference. The land is conveyed
by restrictions. You cannot remove them by
simply making deeds. But I don t know what he
has in his mind.

30 Q. Well, bring the title policy and your deeds here.

Mr. Cole—Bring the deeds and your title
policy back after luncheon.

A. Yes.

At this point a recess was taken until 1:45 o’clock
P. M.
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Hearing of the cause resumed after recess in the
presence of the counsel for the respective parties here-
tofore noted.

Mr. Cole— 1 want to offer in evidence in behalf of
the complainant a map with a legend, “Map of Lands
in Atlantic City, N. J., owned by Frederick Henslej".
Dated April 30th, 1897. Filed May 1st, 1897. Lewis
P. Scott, Clerk.”

(Said map marked Exhibit ¢ 3.)

Mr. Cole— Then | will offer a map, linen, marked, 10
“Filed April 27th, 1909, at 9:00 A. M. Samuel Kirby,
Clerk, By order of John B. Slack.” The fegend is
“Plan of Chelsea property, F. Hemsley, Atlantic City,
N. J. Made April, 1909, by Ashmead & Hackney, Civil
Engineers.”

Mr. Archer— Suppose | have the clerk make a copy
of that map?

The Vice Chancellor— 1 had better have one, sub-
stitute it for the original.

(Said map marked Exhibit C 4.) 201

Mr. Cole— Now, if Your Honor please, subject to
my right to call Mr. Gummey when he comes, on the
question of the bulkhead, we will rest.

Complainant rests.

David H. Porter, Jr., @ Witness produced in behalf of
the defendants, being duly sworn according to law,
on his oath says—

By Mr. Archer:

O. You are connected, are you not, with the City 30
Clerk’'s office?

A. Assistant City Clerk.

Q. And have you the minutes of the meetings of
Council there for the year 1909?

A. | have.

Q. Particularly meetings of Council about October,
1909?

A. | have.
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Q. Will you kindly refer to your minute book and
tell me what is the first reference there to the intro-
duction of an ordinance vacating an alley or street ex-
tending from Stenton place to lowa avenue?

A. On October nth, 1909» an ordinance was intro-
duced.

Q. By whom?

A. By Mr. Riddle, entitled “An ordinance providing
for the vacating of a certain street about twenty feet

10wide, running from the westerly line of lowa avenue
to the easterly line of Stenton place, the northerly line
of which is situate 440 feet southwardly from the south-
erly line of Pacific avenue, considering Pacific avenue
as 60 feet wide.” The ordinance was read the first
time, passed first reading and was referred to the ordi-
nance committee.
Mr. Cole— We admit that the ordinance was
passed.
Mr. Archer— It is admitted that the ordinance
2q in gquestion vacating this street was regularly
passed on the 25th day of October, 19009.
A. (Continuing.) Approved October 26th, 1909.
Mr. Cole— Of course, I make that admission
subject to the objection that it is not relevant.
The Vice Chancellor— Yes. Is it conceded
that this is the alley immediately in the rear of
the bulkhead on the .original map?
Mr. Cole— If there is such an alley, oi course,
the ordinance refers to it.
80 The Vice Chancellor-— As shown on the map,
I mean.
Mr. Cole— Yes; exactly.
No cross-examination.

William M. Clevenger, one of the defendants, being
duly sworn according to law, on his oath says:

By Mr. Archer:

Q. Mr. Clevenger, you are one of the defendants in

this case, are you not?
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I am.
As a lot owner of the Hemsley tract?
Yes.
Mr. Archer—Is it admitted that he acquired
title ?
Mr. Cole—Yes.
Do you recollect the date of your deed?
My recollection is it is September 28th, 1898.
Did you build there subsequently?
Yes.
And from the time when you built to’ the present
have you continuously lived there?
I have.
Are you familiar with the frontage of this prop-
erty adjacent to the ocean?

A. Yes.

Q. Now, at the time when you purchased your lot
will you state, please, what the situation was with refer-
ence to any bulkhead on the ocean front?

A. My recollection is that there was a stone bulkhead
on the front along the line of the alleyway shown on
the map in evidence.

Q. Did you see that bulkhead there?

A. Yes.

Q. At or about the time you were making your pur-
chase ?

A. | cannot answer that definitely. | saw the bulk-
head there. | can’t say whether | saw it before— I know
I saw it after I got my deed.

Q. Prior to the acquiring of title to your lot in this
tract did you see any map of the lands of Mr. Hemsley
in that tract?

A. Yes.

Q. And have you seen many of such maps?

A. Yes.

Q. 1 show you Exhibit C 2 and ask you whether the
maps which you saw are duplicates of it?
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A. Yes; with the exception that the alleyway is not
crossed out on any of them that | have ever seen.

Q. The alleyway is not crossed out on this particu-
lar ore.

A. With the single exception of the one on file in
the Clerk’s office.

Q. | beg your pardon?

A. With the single exception of the one on file in the
Clerk’s office.

Q- During the interval of time subsequent to your
purchase and for some years thereafter what was the
condition of the water front with respect fi>the exist-
ence of a bulkhead?

A. As 1 recollect it, at times the sand entirely cov-
ered the stone bulkhead and at other times it appeared
above the sand.

Q. Did that condition continue to exist up to the
time of the construction of the second bulkhead?

A. Yes.

Q- Now, do you recall the construction of the second
bulkhead ?

A. No. | know that it was constructed; | know that
it is there now, but | don’t recall when it was dore.

Q. You did not see any of the work done at that
time ?

A. Not to my recollection. | may have seen it, but
I have no recollection of it.

By the Vice Chancellor:

Q- But your testimony is to the effect, as | gather it,
adding your several answers together, that the sand con-
tinued up to the top of or near the top of or over ‘he
original bulkhead at the time when the second one was
constructed— wouldn’t that be the inference to be drawn
from your testimony?

A. Yes, | think it would be; yes, sir.

Q. Or, iIn other words, that the second one was built
before the first one was washed away?
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A. 1 don't know about that. 1 don’t think that stone
bulkhead ever was washed away; in fact, I am pretty
sure that it was not.

O. You can easily find out by going down and dig-
ging, can't you?

A, That is what we have done, and found the stone
there. 1 didn’t do it.

Cross-examination, by Mr. Cole:

Q. What time do you fix as your first recollection of

the existence of the first bulkhead?
e A. | started to build the house immediately after I
bought the lot. 1 moved in on May 4th, 1899, and I
have been there continuously ever since, and | suppose
1 get down to the boardwalk.on an average of at least
once a month, and that average would probably exist
during the whole period of my residence there.

Q. Now, this bulkhead you speak of, did it appear
to you to be a bulkhead intact or a remnant of a bulk-
head?

A. As | recall, it was simply a pile of loose stones,
as | always saw it; it wasn't cemented together, any-
thing of that kind.

Q. Did you find any wood surrounding it— in front
or back of it?

A. | have no recollection of any wooden bulkheading
there, either in front or back of the stone bulkhead.

Q. Do you know it to be a fact that any of the stone
there, if there was any in the original bulkhead, was
moved and used in the construction of what we have
been calling the second bulkhead?

A. | have no personal knowledge of that, but | un-
derstand that that is so.

Q. When do you fix the time when you last saw any
stone that was in the original bulkhead?

A. | can't fix that time.

Q. Well, would you mind approximating it?

6 lap
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A. Can you tell me when we had the last 'big storm
here?

Q. We haven't had the last one yet.

A. | can’'t do it, Judge; | can't fix dates.

Q. Well, would you say it was a year, two, three ¢»
four years ago?

A. Whatever | said would be a guess.

Q. This street talked about, alley that has been va
cated, was that ever opened on the ground?

10 A. | have no recollection of it, although there are
others who do have.

Q. What kind of stone were these you saw?

A. Red stone, broken, quite large.

Q. Varied sizes?

A. Yes.

Q. What about the tides during the years that you
have been living there? Have they come up as far
as the new bulkhead?

A. 1 don't recollect ever having seen the tides up

20 to the present bulkhead. | have seen at very’ high tide,
in__ | think it was the fall of last year—within four
or five feet of it at high water; and this summer | saw
the tide— | suppose it was at low water— at least as far
as from here to the Atlantic Safe Deposit and Trust
Company outside of the boardwalk. Those tides vary
very much, according to the time of the year.

Q. Have you seen evidences of the tide having been
up to the second bulkhead?

A. Very close to it but not entirely to it

30 Q. How?

A. Very close to it but not entirely to it

Q. And as | understand your testimony, during the
period before the second bulkhead was built the stone
in the first bulkhead was at times up above the surface
and at times below?,

A. Yes, sir.

Brinckle Gummey, a Withess produced in behalf of
the complainant, being duly sworn according to law,
on his oath says—
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By Mr. Cole:

Mr. Gummey, you live in Atlantic City?

Yes, Sir.

How long have you lived here ?

Since the 16th of February, 1887.

Did you know Mr. Hemsley in his lifetime?

I was acquainted with him, yes.

Do you know the property that he, at one tine,
ovvned—and he may still own sonme of it—in Stenton
place, lona, avenue and the beach front? 10

A. Yes, dir.

Q. Do you know about the first bulkhead that was
constructed alongl the ocean front in front of that
property ?

A. Well, I can't say very much about that. 1 know
there was a bulkhead put there. As far as location |
paid no attention to that, that was a personal matter
of Mr. Hemsley’s, and he located it.

Q. I want to know whether you know of the fact
that there was a bulkhead there ? 20

A. Yes, sir; there was a bulkhead there.

Q. And do you know about when the bulkhead was
built?

A. Well, it was sometime prior to 1896, or early
part of 1896.

Q. Now, of what construction was it? What was
it made of ?

A. Made of store.

Q. Anything else? Any wood?

A. There might have been a slight— not much more 30
than a fence there, | don’'t think, of wood and then
stones were put up against that.

Q. Did anything happen to that bulkhead?

A. Well, the storm that occurred in October, 1896
the reason | remember it, that fact, is the peculiar
circunmstance that Mir. Hemsley had sailed from Eu-
rope on the 7th day of October, | looked it up before
I came up here, that is the reason that 1 knew it was
m October, and the party hadn’t left New York nmore

O>0 >0 >0
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than about a day when one of the most frightful storms
— one of the worst Atlantic City has ever seen— came
in and washed things around all up and down the coast,
and he had this paved, the streets paved, and the storm
was very severe, and a man by the name of Moss -

Q. Well, what happened to the bulkhead? That is
what | want to know.

A. Well, this terible storm came up and washed
everything out, it was all leveled down, so that | dont

10 know whether you could say there was anything left

20

there or not, | doubt if you could, for the reason that
after he came back we had a man go down there and
rather he had—and sound around and dig all this
flagging out.

Mr. Archer—-Just a moment, Mr. Gummey.
Did you see that done?
See him go down and sound for this stone?
Yes.
Yes.
Were you there?
Yes, | saw him do it.
All right; then tell us what you saw?
It was washed down so the sand was over it
sometimes a foot or two, at least, or even nore.

>QPOPO »°

By the Vice Chancellor:

Q. That storm was in 18967

A. 1896, October, 1896, and | can almost say it was
either the 8th or 9th of October, because I remember

3q going over to New York to see Mr. Hemsley start, and

they left in the morning of the 7th, and | came down
here and the wind was commencing to blow very hard,
and the next day we had the storm, and about the day
following that, which was the 9th, this terrible wash-out
came.

Cross-examination, by Mr. Archer:
Q. In the natural course of events afterwards the
stones that were in the bulkhead came to the surface
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and remained visible there, didn't they, for a number
of years ?

A. Not unless they dug them out. There might have
been one showing here or there, or a few.

Q. Isn't it a very usual thing on the coast here: for
storm tides like the one you have described, bad storns
of that sort, to do considerable damage, and then after
the ocean goes back to its normal position, by reason of
cutting and filling on the part of the ocean— 1 mean,
washing up and washing away, that bulkheads and
constructive work of that sort is part of the time
covered and part not? Isn’t that quite the usual thing?

A. As | understand, this sunk down so far that they
had to dig for it to get it out, wouldn’'t have been any
good if it had washed the sand off of it, had sunk down
in the live sand, as | understand it.

Q. Did you see it afterwards? During the years
succeeding that storm did you see a line of bulkhead
there or the stones showing in that same place?

A. | don’'t know whether 1 can answer that question.

Q. You don't know whether or not he ever put any
more stones after that storm in the same location ?

A. 1 don’'t know; | couldn’'t answer that at all.

Mr. Cole— It is agreed that the first convey-
ance made by Hemsley out of this tract was in May,
1897.

William B. Loudenslager, & Witness produced in be-
half of the defendants and one of the defendants, being
duly sworn according to law, on his oath says:

By Mr. Archer:

Q. Mr. Loudenslager, you are one of the defendants
in this suit?

A. Yes, dir.

Q. And one of the present lot owners iIn this tract?

A. Yes, sir.

Q. When did you acquire your title?

A. | think it was in February, 1903.

10
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Q. And did you build there?

A. No.

Q. When did you begin to live there on the tract,?

A. Why, in February, 1903; | purchased the house

e from Mr. Hemsley, it was already built.

Q. And have you lived there ever since?

A. Yes, sir.

Q. You are at present the postmaster, are you not,
of Atlantic City?

10 A. Yes, sir.

Q. Do you recall what the situation was with respect
to the ocean front, and particularly with respect to the
existence of any bulkhead on the ocean front, at the
time when you made your purchase?

A. When | made my purchase the bulkhead line—
I purchased my property from a real estate agent and
the restrictions were pointed out to me, that was the
reason that 1 wanted to be in that district, and that
stone was designated as the bulkhead, and we could

20 see sometimes a number of stones here and there ex-
posed, and then the sea would wash up and would
cover them over at times.

Q. You say that was the situation at the time?

A. Yes.

Q. And did that continue to be the situation for
some years afterwards?

A. Yes.

By the Vice Chancellor :
30 Q@ That was 1903, did you say?
A. 1903.
*4

By Mr. Archer:

Q. Did the sea cover these stones with sand or with
water— this old bulkhead line?

A. Well, we would get a storm tide and probably
those stones would be exposed, ssome of them as much
as six inches, and then we would get a westerly wind
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and the sea would come up and deposit sand over them
and fill them up, fill it all up.

Q. Now, do you recollect the fact that a second
bulkhead was constructed further inland?

A. Yes, sir.

Q. Were you living there at that time?

A. Yes, sir.

Q. Won't you tell us, please, what observations you
made with regard to the construction of the second
bulkhead, what you saw?

A. Well, | first saw the lumber hauled there and I
wondered what was going on, | thought probably—

Q. Well, not so much that, Mr. Toudenslager, as
what you actually saw1 | meant to ask what you act-
ually saw happening. What did they do?

A. Well, 1 saw them.build this wooden bulkhead and
then remove the stones, dig them out from' that old
stone bulkhead in front near the boardwalk and wheel
them back and place them all along the line of the new
bulkhead.

Q. During the years that you have been familiar
with the property has the ocean advanced at that lo-
cality or has it receded?

A. It has receded, it has filled up. That land to-
day—

The Vice Chancellor— You did not give the
date of the construction of the new bulkhead.

Q. Do you recall the date of the construction?

A. About 1908.

Mr. Archer— It is stipulated as having been
constructed in 1908.

Mr. Cole— Yes.

(Answer of the witness preceding the last
answer read by stenographer.)

Q. What were you going to say? “That land to-
day”— e

A. Why—is filled up higher than at any time | ever
saw it
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Q. Did you yourself make some investigation very
recently in an effort to locate the precise line of the
original stone bulkhead?

A. Yes, sir.

Q. When did you do that?

A. On Monday morning | finished, that is, verified
some of my work, and | think on a Thursday, the week
before that—

Q. Well, very recently?

A. Yes.

Q. What did you do in order to locate that line?

A. Why, I calculated about where | thought that bulk-
head was, and | employed a man to go—a laborer to go
and dig down a trench toward the sea, then | struck the
stone four and a half feet down, then | began to un-
cover— and the stones were there for— three and a half
feet inwidth, that bulkhead was, and | uncovered a piece
of timber about four inches square, and about three
feet of it 1 uncovered, but |1 didn’'t go any further with
that because—

Q. And did you follow along the line at all longi-
tudinally ?

A. Yes; | opened a trench about four feet.

By the Vice Chancellor:
Q. How far did you go lengthwise of the bulkhead?
A. About four feet.

By Mr. Archer:

Q. And how much approximately, or perhaps you
know exactly, how much depth of sand is now over these
stones ?

A. Four and— if you will allow me to look at a memo
randum | have. Four feet four and a half inches from
the top of the sand down to the stones.

Q. Well, Mr. Loudenslager, going back, now, for a
moment, to the time of your purchase: You started to
say something with reference to an agent and the bulk-
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head line and | think | interrupted you. | want to go
back to that. What was the fact with regard to that?

A. Well, Mr. Devine was the agent for that prop-
erty. At least, I went to him to- buy g piece of property
or rent it and he talked me into this piece, and they
showed me the map and showed me how the restric-
tions were and | was satisfied with it. .

Mr. Cole— I object to this testimony touch-
ing restrictions in the map.

Mr. Archer— It seens to me it is precisely on
the point that is involved in the case. May |
ask another question to bring out the point?

The Vice Chancellor— Yes.

Q. What was the map that you were shown? (Wit-
ness being shown map marked exhibit ¢ 2 IS asked
whether it was a map like that.)

A. Yes.

Mr. Cole— | am objecting to this testimony.
We cannot be bound by it.

The Vice Chancellor—Perhaps not, Mr. Cole,
but it will show the map was in use, at any rate.
I will let it stand.

A. (Continuing.) That is the map; a map like that.

Q. Well, do you recall whether the map which you
saw at that time had any marks at the ends of the alley-
way immediately back of the original bulkhead extend-
ing from Stenton place to lowa avenue?

A. No; | didn’'t see any marks on it.

Q. Well, what was the situation, as far as you can
recollect, with regard to there being physically on the
ground any alley or passageway at that point?

A. | never saw one physically on the ground.

Q. Never saw what?

A. Never saw any passageway.

Q. Now, going- back to that other matter oi your
conversation with Mr. Devine, unless that objection
is sustained, | would like to know what occurred in his

7 GAP
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conversation as to the restrictions and physical con-
dition?
Mr. Cole— 1 am not trying the case 'before a
jury. All 1 want is the benefit of an objection.
The Vice Chancellor— I do not think the con-
versation between him arid Mr. Devine could
possibly be evidential.

A. Well, the only thing was that he had more maps
than one there, Mr. Devine had, he had a number of
those maps, and he said that my property like all
others was restricted, and | said | was perfectly satis-
fied with that, because | preferred a restricted prop-
erty where my home was to be than property that was
not restricted. That is about all the conversation we
had in regard to that point.

Cross-examination, by Mr. Cole:

Q. Do you know from observation whether or not
stones of the size you saw in your excavation sink when
they are once planted in the sand?

A. | know that stones will sink. | didn't go down
deep enough to see whether they had put brush there
to prevent that. That is the reason they always put
brush in, to prevent stones from sinking.

Q. It is a natural tendency for the stones to sink,
isn’'t it, on the ocean front?

A. Oh, anything will sink if you allow the water
to wash around— if you have stones there and let the
water wash around.

Q am muring about stones. There is a jetty
out somewhere near this property, isn't there?

Yes.

When was that constructed?

I guess last year.

Has the beach there built up since that?
On this east side of it, yes.

What about the other side?

Not so much.

>O0POPOP
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Q. Has it built up any?

A. 1 think it has.

Q. Mr. Loudenslager, has that beach front during
the years that you have known it— speaking now of
the beach front in question— been permanent or has
it varied up and down— shifted, changed?

A. Oh, well, the beach front will shift on a heavy
storm to-day and in a few weeks we will get a west-
erly wind and it will make up again.

Q. Then, has it during these years that you Hawe
been there shifted?

A. At the present time there is more beach there
than there ever was, because the children camp out
there, I have seen them this summer, in tents.

Q. I am not debating that with you. What | want
to know is whether there has been any change?

A. If it has shifted it has shifted to its benefit.

Q. Well, then, it has shifted, has it?

A. Sand will shift always. As | said to you, a
storm will come up and shift it a little.

The Vice Chancellor— In the description in
the Lapres deed front Mr. Hemsley there is, |
, Suppose, a metes and bounds description be-
ginning at where the present bulkhead is and
extending out?
Mr. Cole—Yes. It begins 350 feet south of
Pad fic avenue, which we have agreed is the line
of the bulkhead.

10

20

Annie Schlecht, a Witness produced in behalf of the 30

defendants, being duly sworn according to law, on her
oath says—

.By Mr. Archer:
Mrs. Schlecht, you are a widow, are you not?
Yes, sir.
What was your husband’s name ?
Adolph Schlecht.

Was he one of the purchasers of lots in the
Hemsley tract?

o >0 >0
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Yes, Sir.

..When did he purchase ?

In 1900, October, | think it is, 16th or 17th.
19007

1900, sixte en years ago.

. And was there a house built on the property that

you purchased, or did you build?

A.
Q.

can,
does

here

o>O0>0P

We built.

And will you kindly tell me from this map, if you
where your property is located? On what street
it face?

It is on Stenton place.

. It faces on Stenton place?
. Yes, sir.

A
d
A
Q.
A
Q

And how near the ocean?

. Well, the first house from it.
. Here is Stenton place (indicating on map) and

is the ocean, this way.

100.

Yourlotiis 109?

Yes.

Between Pacific avenue and the ocean?

Yes, sSir.

At the time you built there were there any houses

betvveen your house and the boardwalk?

O >»0 >0 P

No, sir.

Are there now?

No, sir.

Still open?

Yes, sit.

Do you recall what the situation was in 1900 with

respect to the existence of any bulkhead at or near the
ocean front of the property?

A.

Yes, sir; there was a bulkhead there of stone,

which | remember.

Q.
A.

A bulkhead of stone?
Yes, Sir.
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Q. Will you describe it? Tell us, can you, how it
looked to you ?

A. It looked just the same as it did about seven or
eight years after they took it away. There was lots of
brown stone there.

Q. Mrs. Schlecht, has the beach made up there or
has it been cut away?

A. | think it has made up.

Q. Well, you say it looked about the same until they
took it away?

A. Yes, sir.

O. What do you mean by that ?

A. Well, in all those years before they removed it
I didn’'t notice any change in it

Q. If you know, when did they remove it?

A. Bight or nine years ago.

Q. And how did they remowve it? Where did they
remove it to?

A. They moved it back about a hundred feet, ninety
or a hundred feet, and they sunk piling, and then took 26

a wheelbarrow and carted the stones away from the
bulkhead.

Q. To the new location?

A. Yes, to the new location.

Q. And that was eight or nine years ago ?
A. Yes, dir.

NoO cross-examination.

W . scott Jphnson, @ witness produced in behalf of
the defendants, being duly sworn according to law, on 30
his oath says—

By Mr. Archer:

Q. Mr. Johnson, were you one of the purchasers of
lots in the Hemsley tract?

A. | was.

Q. When did you purchase a lot there? Do you
recall ?

A. 1900.
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Q. 19007

A. Yes.

Q. And did you build or was there a house already
built?

A. Built.

Q. Built?

A. Yes, sir.

Q. And how long; did you live there on that prop-
erty?

10 A. Until recently.

Q. Well, some years?

A. Yes, sir.

Q. In 1900, when you purchased, what was the con-
dition of the frontage with respect to the existence of
any bulkhead?

A. The woodwork that the bulkhead was built of—

Q. | beg your pardon?

A. The woodwork that was used in the bulkhead—
that was gone, but the stones— they were there, they

20 were visible at all times. There was a brush mattress
made and the stones were placed on this brush mat-
tress. That is the way that the stone was put there.
Then there was, | think, four-by-four or four-by-six
uprights dug down in the said with shovels, constituting
the bulkhead, the woodwork, and planking nailed to that.

Q. Now, you say that was the situation when you

purchased ?
A. No, sir; that was the situation when the bulk-

head was built.
30 Q. I meant to ask you, and | think | did ask you,
what the situation was in 1900 when you purchased ?

A. The stones were still there, visible.
Q. The stones were there?

A. Yes.

Q. Visible?

A. Yes, sir.

Q.

And how long did the stone bulkhead that you
have described continue thereafter?
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A. For a number of years. Qf course, conditions
have gradually grown better. 1 mean by that that the
beach has made up each year, the beach has made up, it
has got higher, until eventually you could hardly see
the stones, they were all covered up, buried in sand.

Q. Well, do you recollect the construction of a new
bulkhead further inland ?

A. | do

Q. Did you see that second bulkhead being con-
structed?

A. Yes, sir.

Q. Well, state what you saw with respect to that? |
don't mean the method of construction so much as the
material and where it was brought from for the con-
struction of the second bulkhead.

A. The material that was put there and the kind of
material ?

Q. Yes.

A. The material used for that were piling jettied in,
and also stringers, of course, bolted or spiked.

Q. Well, 1 don't care about those details. How
about the stones?

A. They took the stones out and hauled them up.

Q. From the other bulkhead ?

A. Yes, sir— had laborers to do it.

Q. Did you ever see any maps with regard to this
Hemsley tract, Mr. Johnson ?

A. Yes, sir.

Q. Will you look at this map which I: show you,
which is marked exnhibit ¢ 2, and say whether you have
ever seen a map like that before?

A. What are these pencil marks?

Q. I put those pencil marks on that for the use of
the Court.

A. That looks like the original map.

Q. You mean without the pencil marks ?

A. Without the pencil marks.

10
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Q. Where did you first see the original map that you
speak of?
A. At C. J. Adams’ office.
Q. And when? Before or after your purchase?
A. Before.
Q. Did the original map, of which you speak, lave
any lines cutting off the ends of this alleyway immedi-
ately back of the original bulkhead?
A. No, sir.
Q. Now, what at that time was the real situation
with respect to the existence of any alleyway there ?
A. | never knew but what the alleyway or the street
still existed.
Q. Well, when you looked at the property, was there
anything there to indicate the existence of a street or
passageway across there?
A. Not when | bought.
Not when you bought?
No, sir.
Well, at any later time?
No, sir.
Well, at an earlier time, then?
Yes, sSir.
Well, what was the situation?
The street was built and curbed, stone curb, flag
gutter and flag sidewalk on the side toward Pacific
avenue, but the side toward the ocean hadn't; that is, ii
didn’'t have flag, curb or sidewalk.

The Vice Chancellor— You are referring now
to this alleyway?

Mr. Archer— Yes, the alleyway he means.
Did you say that there was any gravel on it?
Yes, sir.
Was it used?
Yes, Sir.
Did you ever use it yourself?
Used the sidewalks.
To walk through there?

>0 >0 >0 >0
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A. Yes, sir.

Q. And where was that with relation to the original
bulkhead the stone bulkhead that was originally
there?

A. The original bulkhead formed, 1 think, the line—
or the sidewalk line on the ocean side.

Q. Of this street?

A. Of this street.

Cross-examination, by Mr. Cole:

Q. When did you move in on Stenton place?

A. 1901.

Q. Was this sidewalk you speak of on the street
running parallel to Pacific avenue in existence then?
During what period was it in existence?

A. 1 couldn't say how long after it was erected,
Judge.

We had a terrific storm

And the storm washed these things away?
Well, it washed the wooden structure.
Did the storm wash—

That didnt amount to anything.

Q. Well, when was it erected?

A. | judge 1896. | have no correct way—
Q. Well, were you around there in 18967
A. Yes, sir.

Q. How long did it remain?

A. 1 couldn’'t tell you as to that.

Q. Well, a year or a day or how long?

A. Well, it remained longer than a day.

Q. Did it remain a year?

A. | don't think it did; 1 don’'t think it did.
Q. Do you know how it came to be removed?
A. Yes.

Q. You do know?

A. Yes.

Q. How?

A.

Q.

A.

Q.

A.

8 hap

o0



5* W. SOOTT JOHNSON— CRCES

Q. Did the storm wash this one-half of street away
that you are talking about— that you walked on?
A. When you washed the wooden structure down of
course there was nothing else there to hold it.
Q. Well, then, it was washed away, was it?
A. It didn't take much to wash away.
Q. Well, whether it took much or little, was it washed
away?
Yes.
Did you see this original or first bulkhead built?
I did.
You were there and saw it built?
Yes, sir.
Was there any particular reason why you hap-
pened to be around at that time?
A. 1 lived in that location.
Q. And you were watching it?
A. Yes.
Q. Were you living there at the time Mr. Riddle
20 built on lowa avenue ?
A. Yes, sSir.
Q. You knew that he built beyond this new bulkhead
line, didn’'t you?
I did.
When did he do that?
I can’'t tell you as to the correct date.
About when was it?
I couldn't tell you— three or four or five years

10
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ago.
30 Q. DM you try to stop him?
A. No.
. Q You let him build? What kind of a house is it
he has got there?

A. How?

Q. What kind of a house is it?

A. A brick building.

Q. Is it a dwelling house or apartment house or
what?

A. Apartment house.
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Q. How large an apartment house?
A. | couldn’t tell you.
Q. You are a builder; have bult a number of houses ?
A. | have no particular interest in the size, the di-
mensions.
Q. Well, how many stores?
A. | guess two stories.
Q. Above the level of the boardwalk ?
A. | judge from the ‘level of the boardwalk, to
conform with the building code. 10
Q. And that building is beyond this new bulkhead
line, isn't it?
To some extent.
On the lowa avenue side?
It is on the east side of lowa avenue.
0 (hthe west side of lowa avenue, isn't it?
On the west side.
And that was built how long ago?
Perhaps four or five years ago, | don't just re-
member. 20
Q. Does that building come out to the property line
of lowa avenue?
I couldn’'t tell you, sir.
How?
I couldn’t tell you.
Well, what do you think about it?
| don’'t know, sir.
You have seen it, haven't you, a number of times?
I have walked by it.
And you don't know after having seen it for a 30
number of years whether it comes out on the property
line of lowa avenue, or not?
A. | don't know.
Q. Do you think it does?
A. | don't know.

>0 >0>0>
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Nur /. collins, a witness produced in behalf of the
defendants, being duly sworn according to law, on his
oath says—
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By Mr. Archer :

OPO0P>PO0P0P>0

Mr. Collins, where do,,you live?

5 South Brighton avenue, Chelsea.

What is your jbusiness?

Hotel business.

What hotel do you have ?

Well, 1 did have the Hotel Gladstone.

Until when?

Until this past year.

And the Hotel Gladstone is where, with respect

to the Hemsley tract in Chelsea ?

A.

]
o
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It adjoins the lot on the east side of Stenton ave-

Adjoins on the east side of Stenton avenue?
Yes, sir.

And on the ocean front?

Yes, Sir.

Hjow many years were you there, about?

The hotel was built eighteen years ago.

Are you familiar with the conditions which have

existed at the end of Stenton place and lowa, avenue
during the past, say, ten or fifteen years?

A.

Yes.

Q. Do you recollect the construction of a bulkhead
there ?

A.

| do.

Q. One or more than one?

A. Two.

Q. Assuming that the first bulkhead was constructed
30 in 1896, were you there at that time?

A.

| was. The hotel was not built at that time, but

I lived in Chelsea at that time at the corner of Morris
and Atlantic.

Q. For how long a time after that original bulkhead
was constructed did it continue to exist there?

A.

I don't think for a great while, that is, not in

its completed state; the stone was there until it was
taken away.
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And where was it taken when it was taken away ?
To the new bulkhead which was built.

The one that was subsequently built in 1908?

Yes.

. Well, during those years before the second bulk-
head was constructed, what was the condition of the
first bulkhead as to— well, describe how it appeared.

A. WElI-, the stone continued to be there, sometimes
it would show considerably, and other times it didn’t
show but very little.

Q. You mean it was covered in some way?

A. Covered by sand.

Q. And during those years did the beach at that
location cut in or did it build out?

A. Well, it built out most of hte time.

Q. Well, at the time the second bulkhead was con-
structed, was the sea further in or further out than it
was at the time the first bulkhead was constructed?

A. | think it was further out.

Q. Do you recollect the existence of any alleyway or
street immediately on the landward side of the original
bulkhead ?

A. | do.

Q. Tell us what you can recollect with regard to
that?

A. Well, 1 recollect that there was a street built there
from lowa to Stenton avenue, the sidewalk on the
Pacific avenue side was laid of flagstone, the street was
graveled.

A dniveway there?

Oh, yes.

In use?

Yes.

What happened to that, do you know?
A heavy storm came and washed it away.
It was never rebuilt?

No

OP>QP>O:-
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Cross-examination, by Mr. Cole:

Q. Was that the storm of 1896 that took the street
away?

A. | don't remember, but it was the first bigl storm
we had after the thing was completed. 1 don’t remem-
ber the year.

Q. What effect did that storm have on the bulkhead ?
What did it do to it?

A. Well, it washed all the frame work down, that is,
it bent it over, the stone laid there just the same as they
always had been.

Q. Did Iit disturb the stone at all?

A. Well, I think it flattened them out, it made more
of a flat bed.

Q. Do you know the Eden Apartments owned by
Mr. Riddle?

A. Yes.

Q. On the westerly side of lowa avenue?

A. Yes, the easterly side of lowa avenue.

d That adjoins the boardwalk directly, dosen't it?

A. Yes, sir.

Q. And that building is beyond the bulkhead line,
isn’t it?

The original bulkhead line?

Yes.

I think it is; |1 am not sure.

It is right up against the boardwalk ?

Yes, Sir.

How long has it been built?

Oh, 1 think six or seven years.

Did you have a bulkhead in front of the Glad-
stone ?

A. | don't know whether you would call it a bulk-
head or not.

Q. Well, some sort of protection against the storm?

A ..Well, | don't think we built it for the protection
against the storm; | built it to hold the sand tKere.
to keep it level.

O>PO0POPOP
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Q. How did that stand with relation to the new
bulkhead of Hemsley?

A. Well, 1 don’'t know, but I think it is nearer Pacific
avenue.

Q. Yours is?

A. | think so, but I am not sure about that.

Mr. Archer— | think you stated, Judge, at the open-
ing, as a part of our stipulation, that the titles as set
up in the answers were correct and that the various
deeds to the defendants contained these restrictive
covenants ?

Mr. Cole— Yes.

The Vice Chancellor— Well, | understand— correct
me if | am in error— that counsel agreed that this Hem-
sley tract was laid out in accordance with the plan that
was filed by Mr. Hemsley, and that from that day to
this the various conveyances made by him have con-
tained these covenants in the deed, pursuant to a gen-
eral scheme of improvement, except, perhaps, such ad-
mission might not include these two lots that are Just
inside of the bulkhead.

Mr. Cole—The stipulation is, Vice Chancellor, that
all the deeds which were made by Mr. Hemsley begin-
ning May 1st, 1897, contained the precise language with
respect to restrictions and exceptions as contained in
the Lapres deed offered in evidence.

Mr. Clevenger— And it was all done pursuant to a
general schenme.

Mr. Cole— 1 don't know that I want to admit that.
| take it to be true. The deed says so.

The Vice Chancellor—Well, the scheme has at no
time been abandoned, if there was an original general
scheme ?

Mr. Cole— | don't know anything about that. For
example, it is shown here that the Eden Apartments
were built beyond even the original bulkhead, in viola-
tion of the restrictions, on the eastern side of lowa

10
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avenue. If that land was restricted, then the Eden
Apartments were built in violation of those restrictions,
because it is beyond the original bulkhead line and it is
practically in a line with lowa avenue.

Mr. Archer— Judge Cole, in a general way, so far
as the restrictions in these deeds are concerned, the fact
is, 1 think we will agree, that all these dwelling houses
that the defendants own have been constructed in ac-
cordance with those restrictions. That is what the Vice
Chancellor was asking.

Mr. Cole— I think, for the purposes of this case, that
there has been a substantial compliance with the re-
strictions on the part of the defendants, with the excep-
tion shown by the testimony which applies to the Edjpn
Apartments.

The Vice Chancellor—Who are defendants?

Mr. Archer— There are about twenty of them all
together.

The Vice Chancellor— Covering what territory?

Mr. Archer— All the way back to Atlantic avenue in
this tract. There is one bit of testimony 1 would
like to have an opportunity of making some investiga-
tion about. Mr. Clevenger says that his recollection is
with respect to the subject of maps that there were
two maps filed that are like this one, the first of which
had no marks on this alleyway and the second of which
had. Now, we have had the clerk come over here
under subpoena to bring all these maps, and his state-
ment is that he can find no other maps relating to this
property than the two that he has produced, but I
should like to have an opportunity, if the court con-
siders d—

The Vice Chancellor— He has only produced ore.

Mr. Archer— He produced the new map which was
filed after construction of the second bulkhead. If
that is a matter of consequence in assisting the court,
and if it is important |1 should like an opportunity to
produce that testimony. The clerk states that he can
find only those two maps.
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The Vice Chancellor— Will you consent, Judge Cole,
that df another map can be found it may be made a
part of the recojrd?

Mr. Cole— Oh, certainly.

The Vice Chancellor— You may produce it if you
find it.

Both sides rest.

EXHIBIT C 1

This indenture, made the sixth day of November
in the year of our Lord one thousand nine hundred and
nine,'between Frederick Hemseby and Anne H., his
wife of the City of Atlantic City in the County of At-
lantic and State of New Jersey, of the first part, and
T heodore J. Lapres, of the same place, party of the
second part,

Witnesseth, that the said parties of the first part, for
and in consideration of the sum of Seventy Five Thou-
sand Dollars, lawful money of the United States of
America, well and truly paid by the said party of the
second part to the said parties of the first part, at and
before the ensealing and delivery of these presents, the
receipt whereof is hereby acknowledged, as well as the
performance of the covenants hereinafter mentioned,
have granted, bargained, sold, aliened, enfeoffed, re-
leased, conveyed and confirmed, and by these presents
do grant, bargain, sell, alien, enfeoff, release, convey
and confirm unto the said party of the second part, his
heirs and assigns, all that lot, tract, or parcel of land
and premises hereinafter particularly described, situate,
lying and being in the City of Atlantic City, County of
Atlantic and State of New Jersey, bounded and de-
scribed as follows:

Beginning at a point in the East fine of Stenton
Place, three hundred and fifty feet South of Pacific
Avenue, considered as a sixty foot wide street, and runs

9 eap
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(i) East parallel with Pacific Avenue, one hundred and
twenty feet to the West line of lowa Avenue; thence
(2) Southwardly along the Westerly line of lowa Ave-
nue, seventeen hundred and twenty five feet, more or
less, to the exterior line as fixed by the Riparian Com-
missioners of the State of New Jersey; thence (3)
Westwardly along said exterior line one hundred and
twenty feet, more or less, to the Easterly line of Sten-
ton Place, if extended; thence (4) Northwardly, seven-
teen hundred and fifty feet, more or less to the place of
beginning.

Subject, however, to the following covenants, condi-
tions and restrictions:

(1) That no portion of any building shall at any
time be erected within seventeen feet of the front prop-
erty line of any street or avenue bounding said lot or
lots, nor within three feet of the rear dividing line nor
within three feet of the northerly dividing line of said
lot or lots, nor within 22 feet of the southerly dividing
line measuring from the first floor of the main body of
any building, nor within 14 feet of the southerly divid-
ing line, measuring from the second floor, and above, of
the main body of said building; provided, however, that
bay windows may be added to sides and front of said
building, but shall not extend more than two feet from
the main body thereof. And, provided, also, the front
porch or front veranda of said building may be erected
not nearer than seven feet from the front property line
on any street or avenue bounding said lot or lots; ex-
cepting therefrom however, all lots lying on Pacific
Avenue or lots between Pacific Avenue and the Ocean
Bulkhead now erected, or that may hereafter be erected,
on said property, on any of which lots no part of any
building shall at any time be erected within eighteen
feet of the front property line of any street or avenue
bounding said lot or lots, nor within eight feet of the
side dividing lines of said lot or lots, nor within three
feet of the rear dividing line; excepting, however, the
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porch or front veranda of said building; which may be
erected not nearer than eight feet of the front property
line of any street or avenue bounding said lot or lots,
and bay windows may be added to sides and front of
said building, but shall not extend more than two feet
from the main body thereof.

It is expressly agreed, however, that above restric-
tions shall not be construed so as to prevent the steps or
approaches to any porch or house from being built iron,
the front property line of any lot or lots to the porch or
main body of any building, but said steps or approaches
shall not be covered, but open and free from over head
and lateral obstructions to view, except foundation and
rail; and all porches and verandas except side porches
and verandas shall be constructed without temporary or
permanent obstructions to view and air, other than sup-
ports, roof and rail.

Fronts of all buildings shall face the front properly
line of the lots, as laid out on said map; corner lots con-
si.lered as having two fronts.

(2) That no building of a value less than $2500 shall
be erected on said lot or lots.

(3) That the foundation for all dwelling houses shall
be erected and set, so that the top of the porch floor
shall not be higher than 6 feet above grade of the
streets or avenues, as now established.

(4) Private dwellings only shall be built on said
premises, excepting, however, premises that may here-
inafter be reserved, and not more than one private dwell-
ing house under the same roof shall be erected upon
any one of said lots as marked and laid out on said
filed map, and said lines as laid out on said maps shall
not be changed, except where one person shall own
two or more adjoining lots, in which case, restrictions
as to side lines shall apply only to outside lines of said
adjoining lots; this exception is to be exercised only
when one owner of adjoining lots desires tO erect one
private dwelling under one roof covering more than
one lot, and cannot be applied to rear dividing lines.
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(5) None of the foregoing restrictions are to apply
to any lots on Atlantic Avenue, or side or cross Ave-
nues, northwardly therefrom; (corner lots on Atlantic
Avenue considered as being on Atlantic Avenue;) ex-
cept that dividing lines of the lots lying on Atlantic
Avenue, or between Atlantic and Arctic Avenues, as
laid out on said maps, shall not be changed.

(6) That no building, or any part thereof, erected on
said lot or lots shall be used as a slaughter house, pig-
gery or any other nuisance tending to destroy the
health, peaceableness, or proposed character of the
neighborhood. Warehouses, storehouses, carpenter or
paint shops, stores or buildings for general merchan-
dise business, or other like buildings or uses are pro-
hibited; except on lots fronting on Atlantic Avenue,
and on lots lying northwardly of the northerly line of
Atlantic Avenue; the selling of beer, wine or any in-
toxicating liquors is prohibited on said lots, excepting
on lots lying on the northerly side of Atlantic Avenue,
or on side or cross avenues northwardly therefrom, and
no building for that purpose shall be erected or used
for that purpose, except in locality aforesaid; corner
lots on Atlantic Avenue considered as lying on Atlantic
Avenue.

(7) All buildings shall be connected with the sewer-
age plant and no drainage of any kind, or filth, shall
be allowed to drain in the soil. No privy wells or other
artifices for holding drainage or deposit of any kind
shall be constructed on said lot or lots, if connection
can be made with sewerage plants.

(8) No stable or stables for livery purposes or for
private use, shall be erected on said lot or lots; except-
ing on lots lying northwardly of the lots on the north-
erly line of Atlantic Avenue as mapped; corner lots on
Atlantic Avenue considered as lying on Atlantic Ave-
nue.

(9) It is expressly agreed and covenanted that the
Beach front as laid out on said filed map between the
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Bulkhead now existing on said premises and the Atlan-
tic Ocean, or between any bulkhead that may hereafter
be erected on said premises and the Atlantic Ocean,
shall remain free, clear and unencumbered from and by
any restrictions contained in above agreement, the said
Frederick Hemsley reserving to himself, his heirs and
assigns, the use and enjoyment of said Beadi front
free from all covenants and restrictions.

The above restrictions and reservations are* hereby
placed upon said lots in pursuance of a general plan of
the owner to enhance the value by beautifying and mak-
ing more healthful the occupancy of said lands, and
said restrictions and reservations are so created as a
part consideration for the purchase of said lots, and
each and every purchaser shall abide by such covenant,
and be entitled to enforce the rigid observance of th?
same against any person or persons violating the sanme,
they being made for the mutual benefit of all purchasers ;
and the said Grantor, his heirs and assigns, will insert
in and make a part of each and every deed of convey-
ance by him or them or his or their remaining restricted
property, comprising the tract of which the within is a
part, like covenants, conditions and restrictions.

And also it is expressly covenanted and agreed be-
tween the parties hereto that the above restrictions shall
attach and run with the land, they being assumed by
the purchaser in part consideration of the purchase
thereof, and shall be binding upon their heirs and as-
signs, whether included in subsequent conveyances or
otherwise ; and it shall be lawful for the said Frederick
Hemsley, or any of his heirs or assigns, and for the
owner of any lot or lots, to institute and prosecute any
proceedings in law or equity for damages or for in-
junctions against the person or persons having violated
or threatening to violate any of the covenants and re-
strictions herein.

And also under and subject to such rights in the
premises as the City of Atlantic City may have therein.

10

20
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Together with all and singular the buildings, im-
provements, woods, ways, rights, liberties, privileges,
hereditaments and appurtenances to the same belonging,
or in any wise appertaining, and the reversion and re-
versions, remainder and remainders, rents, issues and
profits thereof, and of every part and parcel thereof;
and also, all the estate, right, title, interest, property,
possession, claim and demand whatsoever, both in law
and equity, of the said party of the first part, of, i and

10 to the said premises, with the appurtenances.

To have and to hold the said premises, with all and
singular the appurtenances, subject to the restrictions
aforesaid, unto the said party of.the second part, his
heirs and assigns, to the only proper use, benefit and
behoof of the said party of the second part, his heirs
and assigns forever.

And the said parties of the first part, for themselves
and their heirs, executors and administrators, do by
these presents covenant, grant and agree to and with

20 the said party of the second part his heirs and assigns,
that they, the said parties of the first part, and their
heirs, all and singular the hereditaments and premises
hereinabove described and granted, or mentioned and
intended to be so, with the appurtenances, unto the said
party of the second part, his heirs and assigns, against
them, the said party of the first part and their heirs
and against all and every person or persons, whom-
soever, lawfully claiming or to claim the same or any
part thereof.

e Shall and will warrant and forever defend, subject
to the covenants, conditions and restrictions aforesaid.

In witness whereof, the said parties of the first part
have hereunto set their hands and seals. Dated the
day and year first above written.

Fredk Hemseey [seat.]
Anne H. HemseEy. [seat.]
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Signed, sealed and delivered in the presence of—i
Page 2, line 12, word “conditions” written; page 4,
letter “s” on line 19 crossed out. All before signing.

John S. Wurts,
UtItAN M. McKeown.

State; or Pennsylvania,
Philadelphia County.

Be it remembered, that on this sixth day of Novem-
ber, in the year of our Lord one thousand nine hundred XO
and nine, before me, John S. Wurts, a Foreign Commis-
sioner of said State, personally appeared Frederick
Hemsley and Anne H. Hemsley, who' | am satisfied are
the grantors mentioned in the above deed of convey-
ance, and | having first made known to them the contents
thereof, they acknowledged that they signed, sealed
and delivered the same as their voluntary act and deed,;
and the said Anne H. Hemsley, being of full age, on a
private examination apart from her said husband, be-
fore me acknowledged that she signed, sealed and 20
delivered the same as her voluntary act and deed,
freely, without any feax, threats, or compulsion of her
said husband. All of which; is hereby certified.

John S. Wurts,
A Foreign Commissioner of Deeds-
for the State of New Jersey in Pennsylvania
[1.s] residing at the City of Philadelphia.

Received November 30th, 1909, at 9 A. M., and re-
corded in the Clerk’s Office of Atlantic County at May’s &)
Landing, N. J., in Book of Deeds No. 415, page 272
&c.

Samuel Kirby,
Clerk.
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CONCLUSIONS, 73

In Chancery oe New Jersi
Between

Theodore J. Lapres, Final Hearing

on Bill to
Quiet Title.

Complainant, \
AND
Sarah N. Doughty et ae.,
Defendants.

CONCLUSIONS.
{Filed November 21, 1916.)

Complainant is grantee of Frederick Hemsley of cer-
tain land at Atlantic City and has filed a bill to quiet
title thereto by reason of claims made by the several
defendants that complainant’s title to a portion of the
land so purchased is subject and subservient to the oper-
ation of certain restrictive building covenants impressed
thereon by Hemsley in behalf of defendants, and which
covenants defendants claim to he entitled to enforce.
Defendants have answered, and by their answer, assert
the rights in the land suggested by the hill, and by way
of counter claim pray that a part of the land may be
decreed “to be subject to the lien and encumbrances
created by said covenants, restrictions and conditions.”

The evidence discloses that on and prior to May 1st,
1897, Hemsley was the owner of a tract of land wes-
terly of the improved part of Atlantic City which ex-
tended across the island from the thoroughfare on the
northerly side thereof to the exterior line established by
the Riparian Commissioners in the Atlantic ocean as its
southerly boundary. On May 1st, 1897, a map of the
land was filed by Hemsley in the county clerk’s office
of Atlantic county. On that map the land is delineated
in streets and lots, and each lot is numbered. The part
cf the tract now in controversy is the territory embraced
within the boundaries of two of the most southerly or

oceanward lots delineated on the map; these lots are
10 1ap

10

30



74 CONCLUSIONS,

respectively numbered on the map as lots 130 and 131,
and together, extend from Stenton Place to lowa ave-
nue.

The map discloses as its most southerly object the
words “Atlantic Ocean.” Adjacent to and northerly of
these words a boardwalk is disclosed running easterly
and westerly. About fifty feet northerly of the board-
walk there is delineated a waving line extending easterly
and westerly across the map, which line is obviously

10 designed to represent high-water mark. Coincident

20

30

with this line, and extending between Stenton place and
lowa avenue— two streets running northerly and south-
erly on the map—there is delineated on the map a
double line, which is shown by the evidence to represent
a bulkhead which had been erected prior to the date the
map was filed. No numbered lots are disclosed on the
map oceanward of the high-water mark and bulkhead.
Adjacent to the bulkhead and northerly thereof and
extending from Stenton place to lowa avenue, the map
delineates an alley. Adjacent to that alley and northerly
thereof are the two lots now in controversy. Tot 131
extends northerly from the alley along Stenton place
ninety feet; lot 130 is adjacent to and easterly of lot
131, and extends northerly from the alley ninety feet
along lowa avenue. The two lots together embrace all
the territory between Stenton place and lowa avenue,
snd extend northerly from the alley ninety feet. North-
erly of these two lots are two lots of the same size
which are respectively numbered on the map 122 and
123; these two lots in like manner together extend from
Stenton place to lowa avenue. Pacific avenue crosses
the tract in an easterly and westerly direction four hun-
dred and sixty feet northerly of the bulkhead shown on
the map. .

The evidence fully discloses that this map was bled
by Hemsley in furtherance of a general improvement or
development scheme which he had determined upon,
which scheme included a plan to fasten on the several
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lots certain restriction relating to their use. To that
end, and for that purpose, Hemsley thereafter inserted
in all conveyances made by him certain restrictive coe-?
nants touching the use of the lots, and all or nearly all
of the lots have since been conveyed, by him by con-
veyances containing these covenants, and up to this time
these restrictive covenants appear to have been uni-
formly observed. It is to quiet the title of lots 130 and
131 against the claim that those lots are held by com-
plainant subject to the restrictive covenants that the
present bill has been filed.

The uniform covenants which have been inserted in
all deeds are nine in number. The first covenant re-
stricts the location of buildings to be erected on the sev-
eral lots, but provides for buildings oceanward of Pa-
cific avenue to be located a greater distance from the
streets than for buildings landward of Pacific avenue.
Touching lots lying oceanward of Pacific avenue, the
provision is:

“All lots lying on Pacific Avenue or lots be-
tween Pacific Avenue and the Ocean Bulkhead
now erected, or that may hereafter be erected, on
said property, on any of which lots no part of
any building shall at any time be erected within
eighteen feet of the front property line of any
street or avenue bounding said lot or lots, nor
within eight feet of the side dividing lines of
said lot or lots, nor within three feet of the rear
dividing line; excepting, however, the porch or
front veranda of said building, which may be
erected not nearer than eight feet of the front
property line of any street or avenue bounding
said lot or lots, and bay windows may be added
to sides and front of said building, but shall not
extend more than two feet from the main body
thereof.”

The second and third covenants fix the minimum cost
of any building to be erected on any lot, and restricts
foundations and the height of porches.

10
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The fourth covenant forbids the erection of any build-
ing except private dwelling on any lot, and the fifth
covenant excepts from the operation of all the preced-
ing covenants lots on Atlantic Avenue and northward
thereof.

The sixth, .seventh and eighth covenants relate to
nuisances and other undesirable uses of buildings which
are forbidden in certain locations.

The ninth covenant, which in connection with the
part of the first covenant above quoted occasions this
controversy, is as follows :

Mt is expressly agreed and covenanted that the Beach
front as laid out on said filed map between the Bulk-
head now existing on said premises and the Atlantic
Ocean, or between any bulkhead that may hereafter be
erected on said premises and the Atlantic Ocean, shall
remain free, clear and unencumbered from and by any
restrictions contained in above agreement, the said
Frederick Hemsley reserving to himself, his heirs and
assigns, the use and enjoyment of said Beach front free
from all covenants and restrictions.

Then follows, as a part of the ninth covenant, state-
ments that the restrictions and reservations are placed
on the lots as a part of a general plan of the owner
to enhance the value of beautifying and making more
healthful the occupancy of the land, and that the re-
strictions are so created as a part consideration for
the purchase of the lots and that each and every pur-
chaser shall abide by the covenants and be entitled to
enforce them against any person violating them and
that they are made for the mutual benefit of all pur-
chasers, and that the grantor, his heirs and assigns,
will insert in and make part of each and every deed of
conveyance by him or them of his or their remaining
restricted property like covenants, conditions and re-
strictions; and that the restrictions shall attach to and
run with the land, they being assumed by the purchasers
in part consideration of the purchase price, and that
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it shall be lawful for Hemsley or his heirs or assigns
and for any owner of any lot to institute and prosecute
any proceedings in law or in equity for damages of for
injunctions against persons violating or threatening to
violate any of the covenants or restrictions.

The evidence disclosed that prior to the time the map
was filed a bulkhead had been erected at the place desig-
nated on the map, and at the time the map was filed it
had been partially destroyed by a storm.

Conveyances of lots were thereafter made by Hems-
ley by reference to the filed map, and in the year 1898
nearly all of the lots had been sold, but Hemsley then
still owned not only lots 130 and 131, now in contro-
versy, but also the two adjoining lots numbered 122
and 123. In that year (1898) a new bulkhead was
erected by Hemsley extending from Stenton place to
lowa avenue on the line which separates lots 130 and
131 from lots 122 and 123. April 27th, 1909, a new
map was filed by Hemsley in Atlantic County Clerk’s
office, on which map the new bulkhead was delineated
and no lots or alleys were shown oceanward thereof,
the intervening space being left blank on the new map.
October 25th, 1909, an ordinance was passed by the
City Council of Atlantic City vacating the alley shown
on the first map as adjacent to and landward of the
bulkhead shown on that map. November 6th, 1909, a
deed of conveyance was executed by Hemsley to com-
plainant herein for the land lying between the new
bulkhead and the Riparian Commissioners’ exterior line
in the ocean. The deed from Hemsley to complainant
contains the same covenants that all former deeds from
Hemsley had contained.

Complainant now claims that by reason of the fact
that the restrictions here in question are imposed only
on the lots lying between Pacific avenue and the “ocean
bulkhead now erected or that may hereafter be erected
on said property, ' as contained in the first covenant,
and by reason of the additional provision contained in

10
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the ninth covenant, “that the beach front as laid out
on said filed map between the bulkhead now existing
on said premises and the Atlantic Ocean, or between
any bulkhead that may hereafter be erected on said
premises and the Atlantic ocean, shall remain free, clear
and unencumbered from and by any restrictions con-
tained in above agreement, the said Frederick Hemsley
reserving to himself, his heirs and assigns, the use and
enjoyment of said beach front free from all covenants
and restrictions,” lots 130 and 131, which now lie
wholly outside or oceanward of the present bulkhead
are free from the operation of the restrictive covenants.

Hon. Clarence L. Cole, for complainant.
Messrs. Grey & Archer, for defendants.

LeaminG V. C.
I am unable to adopt the view which has been sug-
gested in behalf of defendants that the language con-

20 tained In these covenants relating to a possible future

30

bulkhead has reference alone to a future bulkhead located
on the site of the old one or oceanward thereof. These
covenants, to be accurately understood, must be not
only considered in their entirety, but also iin connection
with their obvious purpose as disclosed by the circum-
stances surrounding their adoption; when so con-
sidered 1 think their meaning, force and application
clear and unmistakable. At the time these covenants
were adopted the old bulkhead had been partially
destroyed by the ocean, and the fact that there was then
an apparent and well known possible necessity of the
removal of the bulkhead landward by reason of the
future encroachment of, the ocean must be accepted as
a fact; in like manner it cannot be doubted that the
possibility of the recession of the ocean was equally
well known. Nor can the well known office or purpose
of bulkheads on the ocean front be disregarded; they
are to afford protection from high tides and storms
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and mark the line to which the property landward is to
be filled in and built upon with supposed safety. It
will also be observed that these covenants provided that
private dwellings only should be erected on lots between
Pacific avence and the bulkhead then existing or there-
after to be erected. The land oceanward of the bulk-
head then existing or thereafter to be constructed is
referred to in the ninth covenant as “beach front”; it
is there declared that Hemsley reserves to himself the
“said beach front free from all covenants and restric-
tions.” The improvement enterprise thus clearly and
unmistakably anticipated and depicted by the general
plan as disclosed by the covenants in their entirety was
a tract of land on which attractive residences only
should be erected extending territorially from Pacific
avenue to an “ocean bulkhead,” and the land next ocean-
ward of the bulkhead contemplated as “beach front”
which should remain free from the restrictions. In
such an enterprise, contemplating an improved resi-
dential section extending to an ocean bulkhead and an
unrestricted beach front oceanward thereof, any general
reference to a possible change of location of the bulk-
head landward could only be understood by purchasers
of the lots as changes Iin location made necessary for
the preservation of the general improvement scheme
as distinguished from changes of location not rendered
necessary by the ocean’s encroachment, but made at
the caprice of Hemsley for the purpose of removing
restriction from lots otherwise restricted. A mental
photograph of the general improvement scheme as
depicted by a consideration of the covenants in their
entirety is unchanged and wholly unaffected by a re-
moval landward of the bulkhead when such removal is
rendered necessary by the encroachment of the ocean,
for the original map discloses building lots extending
to a bulkhead located at a place which »s delineated on
the map as high-water mark and discloses an open
beach front extending oceanward thereof. The spirit

10
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of the whole enterprise clearly contemplates a continu-
ance of those conditions and renders it impossible for
Hemsley to release the front lots from the restrictions
by an arbitrary removal of the bulkhead location land-
ward without an accompanying necessity for such re-
moval.

The evidence discloses the existence of no such neces-
sity, but on the contrary discloses that when the bulk-
head location was changed by Hemsley the ocean had

Id in fact receded. The testimony further discloses that
the new bulkhead was erected in 1908, that the new
map depicting the new bulkhead was filed in April,
1909. that the alley was vacated by ordinance passed
in October, 1909, and the deed to complainant made tin
November, 1909. These secpiential events, when con-
sidered in connection with the fact that the ocean had
been gradually receding for many years prior, strongly
suggest that the change of location of the bulkhead may

20 have been for the defined purpose of relieving the lots
from the restrictions; but whether for that purpose or
not, the evidence clearly fails to disclose that the change
of location was based on any necessity for such change
having arisen, and must be regarded as arbitrary and
not contemplated by the covenants.

I will advise a decree denying the relief prayed by
the hill.

Submitted, November 4, 1916.

Determined, November 13, 1916.
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In Chancery oe New Jersey.
Between
T heodore J. Lapres,
Complainant,

AND on Bill, &

Sarah N. Doughty et ae.,
Defendants.

DECREE.

{Filed November 28, ipis.)

This cause cominglon to be heard in the presence of
Clarence E. Cole, of counsel with the complainant, and
Grey & Archer, of counsel with the defendants, Sarah
N. Doughty, David C. Reed, William M. Clevenger,
William W. Waters, Charles B. Boyer, William] B.
Loudenslager, Eleanor H. Jordan, Lucius Wright,
James B. Alcorn, Harry Doherty, Harry H. Hallman,
Daniel W. Myers, Samuel Rotholtz, Ludora Risley,
Annie Schlecht, devisee of Adolph Schlecht; Israel G.
Adams and Louise T. Langsdorf, and the pleadings,
proofs and exhibits having been read and considered
and the argument of the respective counsel having been
heard, and the Chancellor having considered the sane,
and it appearing to his satisfaction that said defendants
who appeared and who filed the answer in this cause,
have, by their said answer, set up the claim that part of
the lands and premises in the bill of complaint in this
cause described, is subject to the covenants, conditions
and restrictions set forth in the deeds referred to in the
bill of complaint, and have, in respect to the remainder
of said lands and premises, disclaimed having any such
claim. And it further appearing that the claim of the
defendants to that part of said land and premises which
they claim is subject to such covenants, conditions and
restrictions, is valid.

11 eap
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It is, on this 27th day of November, 1916, by Edwin
Robert Walker, Chancellor of the State of New Jersey,
CROERED, ADJUDGED and decreed, and the said Chancel-
lor, by virtue of the power and authority of this court,
does hereby order, adjudge and DECREE that as to that
portion of the lands and premises in said bill described,
to which the said defendants disclaimed by their answer
having" any claim to its being subject to the covenants,
conditions and restrictions set forth in the bill of com-
plaint, that is to say, that portion of the lands and prem-
iIses belonging to the complainant, lying south of the
southerly boundary line of lots 130 and 131, as delin-
ated on the map filed by Frederick Hemsley, in the
office of the county clerk of Atlantic county on the 1st
day of May, 1897, which line is 440 feet south of Pa-
cific avenue, considered as a sixty-feet-wide street, that
said portion of said premises is not subject to the con-
ditions, covenants and restrictions set forth in the said
bill of complaint.

And it is further ordered, adjudged and decreed
that as to that portion of the lands and premises de-
scribed in said bill of complaint, which constitutes lots
130 and 131 as delineated on said map, and described
as follows:

Beginning at a point in the easterly line of
Stenton place, 350 feet south of Pacific avenue,
considered as a sixty-feet-wide street, and ex-
tending thence (1) eastwardly, parallel with Pa-
cific avenue, 120 feet to the westerly line of lowa
avenue; thence (2) southerly along the westerly
line of lowa avenue, 90 feet; thence (3) west-
wardly along a line parallel with Pacific avenue
and 440 feet therefrom, 120 feet to the easterly
line of Stenton place; thence (4) northwardly
90 feet along the easterly line of Stenton place,

to the place of beginning.
that said portion of said lands and premises is subject
to the covenants, conditions and restrictions set forth
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NOTICE CE APPEAL.

in said bill of complaint; that the prayer of said bill
with respect to said portion of said premises be denied
and that complainant pay to said defendants their costs
of suit to be taxed.
E. R. WALKER, C.
Respectfully advised:
E. B. Leaming, V. C

10
In Chancery oe New Jersey.
Between
T heodore J. Lapres,
Complainant, e exc.
Sarah N. Doughty et ae.,
Defendants.
NOTICE OF APPEAL.
20

(Filed November 28, 1916.)

The complainant hereby appeals from the final decree
made on the twenty-seventh day of November, 1916,
and fromi the whole and every part thereof made in this
court in the above-stated cause to the Court of Errors
and Appeals, the court of last resort in all causes.

C. L. Coee,
Solicitor of and Counsel
with Complainant.  Ho
Dated November 28th, 1916.

I conceive there is good cause for appeal in the above-
stated cause.
C. L. Coee,
Solicitor of and Counsel
with Complainant.
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NEW JERSEY

Court of Errors and Appeals

T heodore J. Lapres,
Complainant-Appellantj
VS.
Sarah N. Doughty et ae.,
D efendants-Respondents.

Brief for Appellant.

FACTS.

The hill in this e is filed pusLat © tre prov-
sas of an att etitled “An ad to conpd the de
termiration of the edstae ad \alidity of coerans,
codiios, agrearents, & (P. L 1909, page 233,
Gonmiled Statutes, pege 5405).

Hederidk Hensley wes the onrer of a tract of lad
in Atlantic Gity, bounded by lona aene ad Stenton
dace ad tre Goeen ad Bdltic aene He plotted
ad nggod tre tract ad the ngp wes filed May 11,
Je07> Rid a agpy of whidch is HxhibitG2  Soretine
between May ad Cotder of 1896 he costructed a
lbulkead an the Qoean front of the property at a point
460 feet south of Padfic aee ad in 1908 aon
structed a bulkdeaed at a point 350 feet south of Pedific
aae (pace 19). Sortly after tre filing of the ngp
e prooseced to convey lais within the dotted ssction
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ad in esery ded insarted uniform restrictios aon
ceming proparty liness, the wsss to whidch tre bulldings
might ke put, &, with cartain provisias thet restric
tias were ot to gy o lois on certain aaues ad
then fdllons (bottom of pege 68) :

“It Is eqoressly agreed ad coveranted thet
tre beadh front as lad aut on sad filed ngp
between tre bullkhead mow existing on sad
premisss ad the Atlantic Qoean, or between
any bullkdead thet may hereafter e erected on
sad pramsss ad the Atlantic cceen, dHdll re
main freg, dear ad unenounbered from ad by
ay restricios containedlin dove agreanet,
tre said FHederidk Hersley reserving to him
self, his hairs ad assigs, the e ad enjoy-
ment of sad beech front free from Al cowe
nents ad restricios.”

On Noverrer 6th, 1909, he conveyed to the godt-
lat tre remainder of tre prgparty standing in his
nare baing the land on the ooeen front, ad desontoed
& (page 65) . Begmning a a paint in the esst lire
of Stenton Place, three hundred ard fifty feet south of
Padific aenue, aasicered as a sixty-foot wice street,
ad rus (1) esst padld with Padfic aale ae
hudred ad twenty feet to the west lire of lona
aene thae (2) souhnardy alog tre westerly
lire of lona aele savateen hudred ad twenty-
e feet, nore or less to the exderior lire as fixed by
tre Ripanan Gonmissiaers of the Sate of New Jar-
sy, ad thae by ssverd coursss o tre begming

After this conveyance the gopdlant asserted the nght
to build on the land conveyed as though it were wholly
uestriced ad the prior grantess of Hensley on the
plotted tract neck the daim tret tte whole of tre
lad conveyed to the goodlant wes suigedt to the re
stricios, but thet if this contertion wes uterelde
tten certainly, tre land lying between the point 350
feet south of Pedfic aae ad the pant 460 feet
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south of Paafic avenie wes restriced In this posture
tre bill was filed

The coduwsion of tre Vice Greradllor is thet while
Hersley hed a nght to nove the bulkdead efther ocean
wad or ladhard ad free tre lad ladnard of the
lbulkeed from the restrictians, thet it was ot a nght
thet could ke cgaridasly eerased ad he foud thet
Harsley's adt in noving tre bulkdead wWes uTecess:
say, ad therdfore gxidas. He then coduded
tret tre lad lying between a point 350 feet south of
Pedific aene ad 440 fest south of Padfic wes sub
ject 0 tre restnictios.

FIRST POINT.

Hemseey's Judgment as to the: W isdom or Ne-
cessity oe Moving the Buekhead was Finag and
Conceusive upon HiS Grantees.

Apdlant irsists thet o part of his lad is sugect
to any of tre restricias inpossd by Henrsley for the
reeson thet tre lad is within tre exogptias nared In
dl the dacs  The idaticdl laguege of the resena
tion hed lbean usd in dll previas dseck <o thet i1t re
quirss o straired corstruction o say thet Harsley
intEeckd to resene o hinself or to anyare to wom e
might convey the beedh front the right to Le the sare
ueffected by tre restricias The guestion then is
whet land was inteosd to ke within the exoegptias ? We
say inteoked becase the Gourt st ascertain tre in
tat of Mr. Harsley, ad thet intert is to e gathered
fram tre laguege used ad dll the rdative sunrounding
drounstanoss. ' It is irsisted by the respodents thet the
lbullkheed as corstructed in 1896 wes afixed ling, so thet
no metter whet tre drarged conditians might ke on the
leech front thet the anly property of Hensley thet wes
to e unfettered wes thet wWhich lay occeenward of a
point 460 feet south of Pedfic aente Qur irsistere
is thet Mr. Hersley intended thet the beedh frant wes
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to ke novdde In e s thet as codiios drarged
the point cceannward of whidh the restrictios were ot
to goerate wes novade It is ot without profourd
significane thet the original bulkdead hed been partly
destroyed When Hensley necke his first grat The
oeen hed eorceded ad sagat over the bulkdeed
from which Hensley udouotedy conduded thet there
wes a great likdlihood of hes fest lad being s
nmerged ad the anount thet he onned diminishing
between highwater lire ad Padfic aene With
this udisoued fact In tre e there is afforded an
doviaus reason for his wsing the languece In tre exoep
tion He atigpated the possibility of haming to noe
the bhullkdeed landnard s a protection to his remaining
lad landnard of the bulkdkead  Of coursg 1t is uder-
stood thet the doject of the bullkdead wes first to pro-
et the lad landnard thereof, ad ssoodly, to if
posside, buld yp tre lad cceavard To aoogat re
Soocents  inerpretation tre laguege of tre exoep
tion must ke hEd to nean thet the originel bulikdeed
wes inenced as a lire imovadle in darader. Such
an inerpretation cannat ke arived at without straining
tre laguege ad refusing to give sae of it its legiti-
nete effect  The laguege IS “it is expressly agreed
and covenanted that the beech front as laidd out on sad
filed mgp between the bulkdeed Nnow exdasting an sad
premisss ad the Atlantic aoean, or between any bulk
heed thet nmay heredfter, e eredted on sad premisss
ad Atlantic cceen &” This laguege iIs Ingat o
aocoonplish thet for which resooncents conterd. [t wes
essy to detemire how many feet south of Padfic
aenLe the original bulkdead wes, ad if thaet bulkeed
wes inencked as alire gat languege would heve hed to
reed sorething like this.  “It is eqoresslv agreed ad
coverad thet the besadh frot &s lad ot on sad
filed man at a point 460 fect south of the southerdv lire
of Padfic aae ad the Atlantic cosen 9l renain
freg, dear, &¢” The laguece “Or letween any bulk
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heed thet may hereafter e erected on said pramises”
must ke entirdly dimireted from tre laguege if re
Soodanis conertion s o prevail. It wes suggested
by cousd for the respodents thet this hed in mind
tre possibility of haming a secod ulkdeed erected s
a sustituie for the original, but it ssas o s thet
such a costrudtion is forced We have dlreedy suyr
gested thet e is ot wsing e word bulkdeed in a
saee of a ling if he hed he coud have entirdly
avadd the e Nf the worcs last quoted by adding
tre word “ling’ after tre first bulkdeed so thet it
would reed “It is eqaessly agreed ad coeranted
thet the beech front as laid aut on said filed ngp be
tween the bulkdead line now existing on said pramisss
ad Atlantic cosen etc” But, nanifestly, it wes the
dhysica strudure of a bulkeed tret be hed In mird
ad tre possihility of the necsssity of its renoval. It
is a netter of which tre Gourt will take judidal notice
thet beech front is a varidde quelity.  Acoretios are
fomed ad ercsias ae neck  The lawv gves to a
nparian onrer the berehit of the aooretios &8 a com
persation for the possillity of a loss by ercsion The
suggestion at the tinre of the trid thet Mr. Hensley or
his assigs migt nowe the bulkead ccearvard bt
ot landnard seens to s to e utierelde Qee aon
ceckd thet M. Henrsley hed a novadle lire or novaldle
bulkeed Inmind, there is nothing in the excgption thet
idicates a limitation yon its renmoval  cosannard
That he hed a nght to nowve it ccearvard we irsist is
dear, bt it is equAly dear thet e hed a nght to nowe
it landnad if in his judgrent tre noving ladnard
wes esstid to the presenvation of the beech frot
Ad there wes netihod In M. Hensley's desire to
reene o hinsadf ad assigs an ufettered piee of
lad adjoining the pLdic boardnalk It is a fact of
which tre Gourt will take atice thet the beadh front
hes a peaudiar valle ad tret bulldings on tre beech
front ad inmrediately adjoining the pudic boardnalk
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face tre boardndlk  Restrictiors thet might gy o
a sick street would heve o godlication as to leedh
front progerty.  This prgoarty is used exdusively for
hoels, stores ad ameanet daoss ad ronere
within the buliup ssdtion of Atlantic Gity is it ussd
for cottage puposss Hfect mst ke gven to tte
meaning of “beach front” in the exception It is thet
whidh he says is o e free fram tre coverents ad
lestricios.  The respodants ad thalr precboessars
acopted their grants with thet exoress exosption, ad
they,caat ke heard o say thet they did ot know
whet these words neart The udisouted evicee is
thet dl tre lad south of a point 330 feet south of
Padficaenie is ordiraery beedh front Ordinary high
water mark now reedes the inad lire of the board
walk

It will ke dosened thet the thing or tract of lad
thet is exoepted by Hensley from tre goeration ad
effect of the restrictiars is beech front, ad e hes &
fired whet he mearnt by beach front, ad dll his grantess
nust aocogat his cefinition His definition is Al tre lad
oceanvard of the exdasting bullkhead and Atlantic aosen
or cceanvard of any bullkdeed thet ey heresfter e
erected ad Atlantic cceen The pudic boardnalk wes
an existing structure a the tine Harsley laid aut tre
tract of lad ad his emdant purpose wes o presene
suffidat lard landnard of the boardnalk for the con
struction of stores or a hotel or sudh ather bullding
& might be daradteristic of the bulldings alog the
oean front He did not wart to e caught by reesn
of tre erasiars of the sea with a strip of lad letween
highrwater mark ad tre limit of his title tret would
ke inedbeqLate for boardnalk prgeerties ad so he sought
by the languege usad ot o inpress the restricias
uoon so much of the property as might e nseded for
suchapupoe It caat ke thet when e used tre lan
guece “or between any bullkdeed thet may hereafter e
erected on said pramises ad Atlantic cceani” le neart as
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a udstitute i the jprease location of the exdsting: bulke
hreed If afed lire hed been in his mind, the returdl
thing wes o have fixed 1t 0 many feet from Padfic
aae s a foed nounent, or o hae sad “or ke
tween any bulikdeed thet may heredfter e eredied In
the pdace of ad as a sustitute for, or alag the lire
of, the existing bulkheed” Then again if e hed In
mnd aly to nowe the bulkdead coceannard, gt lan
guece a his command would have required hm to say
“lbetvean the bullkhead now existing an said premisss
ad Atlantic aosen or between any bulkdeed thet may
heregfter ke erected on said pramisss cceannard there
of ad the Atlantic cceen” The paint of it dl is tret
to ssaure the resuit sought by the respondents you nust
interpdate words, whidh Is uTecsssary to sscure the
result for wnidh we conted Taking tre laguece il
its plain, ordirery, returd sereg, 1t cannean ot ae
thing ad tret is thet Mr. Hensley exagpted from the
inpress of the restridias the beach front which e
cedared to e such lad as wes cceenvard of the then
existing bulkheed, or any bulkdeed thet e might there-
after erect  Of course, tre bulkdead Whidh e might
thereafter erect must neosssarly ke an his oan lad
s thet warever e sdld any lad ladnard of the
existing bulkhead he recsssaxily withdrew it from the
eogtion Ad it is worthy of dosenvation thet while
he built tre originel bulkeed in 1896, ad began to
neke aoneyaess in 1897, thet e did not part with
the beech front untl 1909, ad thet e hed sdd off
practicaly tre entire tract. It seens to s thet we are
not justified in gpeculating yoon the effects an Henrsley's
gatsss intre light of ureguivocd laguece. It should
ke gven its plain meaning ad inpart

We fird o significance so far as the dley or street
Is coamed wWhidh aossss the tradt iInguestion It is
ot mecke to gaoear thet any aonveyanoss were nrece
with reference to tre dley, ad the filed ngp dons
tre dley dimrated Besides, if tre alley exsts in lawv
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it could not ke sugject to tre restrictios, ad the Ques:
tion of whether or ot the gaodllant hes a right to dose
it is ae over whidh this Gourt, inthis e at lesst, hes
o jurisdiction

SECOND POINT.

The Action oe HemsekEy in Moving the Buck-

head Landward W as Not Capricious.

Assuming tret Hensley could ot aritrarily ad
without reeson nove the bulkkeed ladnard we sl
nit thet any douat as to the wisdom or necessity of
the removal must defeat tre respodents This Court
ought ot lightdy to sustitute its judgrent, besed
wholly uoon the printed record, for thet of Mr. Hens-
ley, who was on tte groud ad best krnew whet iked
hreyoered ad wWhet might possibly hggoen Gorsider-
adle stress was laid by coursdl for respondants because
the bulkdreed wes noved landnard ad an a lire of
division between lots 130, 131 ad los 122 ad 123
As lots 130 ad 131 were al the lad which Hensley
onred ather then thet Which wes coeannard thered,
it was but a returd ad logical thing thet he dould
place the bulkdead ontie lire of dvision  The evicee
doss ot warrant tre firding thet: the action of Hens-
ley wes whally arbitrary ad umecessary in orcer thet
e might jeerfet his purpose whidh wes inmind at the
tine of tre insartion of the exagpion intte deacs He
caTot ke daged as having idly insarted the et
tios. It wes for his protection ad berefit, ad o
gatee of his coud have lean deceved They were
tdd in their dsed thet the restricions were ot to affect
the beach frot nor any land cosannard of the bulke
heed then erected or might thereafter e eredted At
the tine of tre tmal, odinary highhwater mark wes
uckr the boardnalk ad the interior lire of the board
walk at Stenton daee is only 500 feet south of Pedific
aae o that from the point of the new bulkeed to
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tre boardnalk is only 150 feet A lot on the beech
front with a lesser dath is herdly surtadle for the pur-
pose to Whidh beedh frot lots are pt 1N 1893 high
water lire wes only 390 feet south of Padfic aene
(See testinony of Risley, peges 22-25.)

The origindl bulkeed built in 186 wes greatly
dameged ad pradticaly destroyed a few wesks after
its corstruction by reeson of the iInrocecs of tte sa
(Testinony of RAgher, page 26) Mr. devarger, ae
of the respocknts testified (page 42) thet the ticss
hed care within four or five feet of the point of the
ssood hukdeed M. Qummrey testified (page 43)
thet the original bullkdeed wes washed ot Joreon
oe of the resicets (page 57), testified thet In 1896
there was a tarific stonm) thet washed anay the bulke
heed ad the intenening streest. When Hensley aon
struded the secod bulikdeed e could ot e assured
thet the aoean would receck or thet there might ot ke
a rgpetition of the storm of 1896 which destroyed the
first bulkdeed Bven assuming thet the lad hed mrece
Up sine 1896, it certainly canat ke sad thet Hensley
wes required to reauild the bullkdeed an tie lire of the
dd As hewss tte judge of the necessary .nretihod o
ke adooted to properly proeect his leech front, the
Court carot now justly say thet he wes unnwarranted
in noving tre bulkeed landnard  If he wes justified
INn noving it any distace lanoward, the Court caat
cetermire e et nunber of feet e doud hae
noved 1t unless it is perfectly manifest thet there wes
o resd for noving it a dl.  This we conterd is ot
evicht

It is in tte = (testinony of Barrett, pege 29)
thet tre astom is uversal in Atlantic Gity to assess
lbeech front property as. fronting on the boardnalk for
adgah of 200 fest The anout of lad between the
boardnalk ad the ssood bullkdeed is aboout 200 fect.
It must ke condudd thet Harsley exqoected thet the
unrestricted property would ke bultt yoon ad tret there
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doud avways ke eauch lad betwean the bulkdeed
lire ad the boardnalk upon whidh to costruct a bulld
ing thet shoud ke in kegping with other prgoerties an
the beech front This must have been knonn to dll of
his grantess.

To afim the deaee of tre Vice Gracdllor nears
thet the urestrncied portion of gopdllant's lad ketween
tre lire of the dd bullkdeed ad the interior lire of te
lboardnalk will ke ineceguate for bullding purposes, ad
e will ke dgarived of a ngjor portion of its vadle

THIRD POINT.

T he; Appellant is an Innocent Purchaser eor

Vauue Unaeeected by Respondents’ Rights.

When gadlant bought e found the bulkdeed 350
feet south of Pedfic adite Al the dsscs which pre
aeckd his, ad his onn desd exogpted from the portion
of tre restrictias dl lad cceavard of the bulkdead
originally built or thet might thereafter be costructed
He wes innooat of any daim on the part of the re-
goockents thet the renmovd of the bullkdkead was un
varated He wss justified in assuming thet dl lad
oceanvard of the seood bullkdead wes ureffected by
tre restricias The respadents took o action o
stop Henrsley from buillding the secod bulkead, nor
dd trey dd anything to notify subssgLet purdresars,
They are estoqgoed now to irsist thet the action of
Hemsley in buillding the ssood bulkdeed wes a cgoni-
dos at

It is respectfully suomitted thet godlant is entitied
to have it dedared tret his lad is free from tte gqoera
tion of tre restricive cove|ats ad thet the deoee
doud ke reversed

C L COLE,
Solicitor for and of Counsel
zmth Appellant.
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TACTS.

The fadts are it stated adequeiely in the brief for
godlat, but are so fully ad acourately stated In the
Codwsias ad Goinion (pp. 73-80) thet we deam it
uTecessary to rgoeat them herg, particdlarly as they are
not in digoue

To the fadts stated by the Vice Grarodlor we would
add only these fedts:

Duringltre years when tre vanious

were being mecke to the respoclnts, the bulkdeed
corstrudted in 1896 renained in view and ngs like
BEdibit G2 wae edtildted t pur-
dresars, doning ot only tte “Beech Hot” ad
bulkdhead, but a pessagenay, therdoy dedicated to
pdic s imrediately north of the bulkead ad
extending from Stenton Flace to lona Aence
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We would also enpresize these fadts:

When tte rew bulkdeed waes erected the coeen

hed not earoeded yoon tre lad, ot hed receded
fram 127 to 143 feet, ad tre rew bulkdead wes
erected on a purdly arbitrary lire, which corstitued
the division lire between lots 122 ad 123 on tre
ae sde ad 130 ad 131 on the other sick

ARGUMENT.

The right to nowe tre bulkdead inad no fest ad
to thus dimrate lots 130 ad 131 from the dan ad
free them from tre restridtiars is besed yoon the worcs
used inthe first paragrgah of dauee 9, whidh reeck:.

“It Is eqessly agreed ad coeranted thet the
Beadh FHront as laid out on said filed nrgp lbetween e
bulkead now exdisting on sad pramisss ad tre
Atlantic Qoean, or ketween any bulkeed thet here-
after e ereded on said pramisss ad the Atlantic
Qoean ddl ravain free dear ad urenounoered”
e

In corection with his efforts to thus free lats 130 ad
131 it wes recesssary dlso, In arder thet Henrsley might
neke title to the conplainat, thet an adinace of At-
lantic Gity dould e pessed vecating the dedicated pes
sagevay ad thet the nrewvnrgp shoudd e filed

Now;, If conplainent's contention thet lots 130 ad
131 were thus freed from the restnictias is o prawall,
it is dso tne thaet Hensley could as well heve un his
lbullkheed between lots 116 ad 117, on tte ae side, ad
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los 122 ad 123 on the ather side, sallong as e retaired
tre title to lots 122 ad 123; in fadt, logically, the com
plainart must conterd thet Henrsley could have destroyed
tre effect of his onn grant by going still further inlad
with his bulkdeed  Such acostruction of the first dause
of paragrgah 9 is whally inpossible

If cordainat's costrudtion is o pravail, Hersley
hed it within his poner to condetely destroy the thing
whidh e refarred o In e ot & «tte Beadh
FHont as lad out on sad filed ngp” thet is to say, the
Beedh Hont dHireated as lying on tte Qoean sick of
tre dedicaied street, Whidh wes donn at tre coeenaed
of the tract containing the nunbered lots Having In
mind the ather converarnts in the dead ad particulardy,
tre first coveat (quoted in the Godusias onp 75) >
this costrudtion is also inpossible, for it is provided In
this first coerat thet on dAl lots between Padific Ave
e ad the coeen bulkdead o part of any bullding
should ke erected within eigteen feet of the front
prgaerty ling wheress tre builldings on tre lots further
inlad could e constructed within saventeen feet of the
front prooarty lire (Pp. 66, lire 14). It is evidat
thet tre “garerd pai” eqaessly provded for in the
deed (. 69, lire 10) conterplated an undostructed ocean
view from tre pardes of housss furtter inlad, which
would ke seriaely inpeired by tre dimination of the
“Beach FHont as lad out on sad filed nep” ad the
dlimnation of the restrictias on said lats ying between
Paafic Avenue ad the dedicated pessagenay.



4

It may be true, as stated in appellant’s brief, that the
question as to whether appellant has the right to close
the passageway is one that does not arise in this case,
but we nevertheless insist that the delineation of the
passageway on the map clearly indicates that the Beach
Front was never to extend further inland than the
dedicated street.

We respectfully submit that the words in Clause 9>

“pbetween the bulkhead now existing on said premi-
ses and the Atlantic Ocean, or between any bulk-
head that may hereafter be erected on said premises
and the Atlantic Ocean”

mean precisely the same thing as the words in Clause i
“between Pacific Avenue and the bulkhead now
erected or that may hereafter be erected on said
property”

and that when Hemsley constructed the bulkhead in

1896, filed the map showing it in 1897, and proceeded to

make numerous conveyances referring to the map, the

location of the bulkhead was fixed for all time, in fact,
irrespective of the construction which might be put upon

Clause 9, the language of Clause 1 is In itself sufficient to

prevent Hemsley, after constructing the bulkhead, from

moving it landward and into the block lying between

Pacific Avenue and the passageway.

It may be true that the language of Clause 9

“pbetvween the bulkhead now existing on said premi-
ses, and the Atlantic Ocean, or between any bulk-
head that may hereafter be erected on said premises
and the Atlantic Ocean”
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is attributable to the fact that at the time the map was
filed the bulkhead constructed in 1896 had been partly
destroyed by a storm (p. 77, line 5). If so, the line of
the bulkhead was nevertheless fixed and Hemsley was
reserving as free land that portion lying between the bulk-
head then erected or that might thereafter be erected
m the same location. ThIS View is strengthened by the
fact that the bulkhead is delineated on the filed map.

V.

If the foregoing view is not the correct one, the con-
clusion of the Vice Chancellor, that the action of
Hemsley in moving the bulkhead was capricious, and
that the language of Clause 9 did not permit Hemsley to
capriciously move the bulkhead to its present location is
undoubtedly correct. That the real object in moving the
bulkhead was to free lots 130 and 131 from the restric-
tions is shown by these facts;

That the ocean had, in fact, receded approxi-
mately 140 feet when the new bulkhead was con-
structed; that the division line between lots 130 and
131, on the one side, and 122 and 123 on the other
Tu u u | arbitrarily chosen as the new location of
the bulkhead; that shortly after the bulkhead was
moved the new map was filed and the ordinance was
passed vacating the dedicated passageway; and that
the conveyance to the complainant shortly followed.

To say that Henmsley, in the absence of all necessity,
could thus free lots 130 and 131 from the restrictions
m the face of the language used in Clause 1, and became

of the words contained in paragraph 9, is to place a con-
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struction upon his convenants which would enable him to
seriously inmpair, if not entirely destroy, the general plan
so conspicuously provided for in the deed and filed map,

V.

The argument of counsel for appellant that he was an
iInnocent purchaser, unaffected by respondents’ rights, is
now raised for the first time. No such claim is made in
the pleadings, no testimony was consequently taken on
this point at the hearing (p. 21, line 21) and no argument
in favor of this point was raised in the court below.

The argument, however, is without merit, for Lapres,
as a purchaser, in taking his deed, which disclosed the
general plan, was put upon notice of the map on file s ow-
ing the original bulkhead and, in fact, his testimony (p.
22 line 8), in so far as it goes, discloses that he did have
knowledge of the original bulkhead; nor is there any-
thing in the case which would indicate that the re-
spondents were guilty of laches in not seeking to enjom
Hemsley from moving the bulkhead, for t eir rig
were not affected by the mere moving of the bulkhead,
so long as Hemsley did not seek to violate any of the
restrictions imposed upon lots 130 and 131.

We respectfully submit that the decree should be af-

firmed' Grey & Archer,

Solicitors for and of Counsel with Defendants-
Respondents.









