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Summons and Complaint
THE STATE OF NEW JERSEY
TO
WILLIAM ROSENVINGE and JENNIE H, SCOTT

You are summoned to answer the an-

(L. S.) nexed complaint of Georgianna Cox

and George Cox in an action at law in

the Middlesex County Circuit Courts And take notice

that unless you file your answer to said complaint with

the Clerk of said Middlesex County Circuit Court, at

New Brunswick, within twenty days after service upon

you of this writ and the annexed complaint, the plain-

tiffs may proceed in the suit and judgment may be en-
tered against you.

WITNESS, Honorable SAMUEL KALISCH, Judge
of our said Middlesex County Circuit Court at New
Brunswick, this twenty-eighth day of January in the
year of our Lord, One Thousand Nine Hundred and
Twenty-five.

JOHN A. COAN F. WILLIAM HILKER
Attorney Clerk
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Summons and Complaint

GEORGIANNA COX and
GEORGE COX,

Plaintiffs. ;
7 Action at Law
)

COMPLAINT

VS.
WILLIAM ROSENVINGE and

JENNIE H. SCOTT,
De f(*nd:m

The plaintiffs, Georgianna Cox and George (ox,
residing in the City of South Amboy, County of Mid-
dlesex and State of New Jerse Y, say :

(1) The defendant, William Rosenvinge, on Octo-
ber 3rd, 1924, was the owner and operator of a certain
automobile bus, designated as bus No. 10, and which
sald bus on the day aforesaid was being used for the
carriage and conveyance of passengers for hire be-

20 tween the ity of South, Amboy and the City of Perth
Amboy.

(2) The said bus was proceeding from South Am.
boy to Perth Amboy along a public highway of the
State of New Jersey known and called the Pennsyl-
vania Roadway.

(3) The defendant, Jennie H. Scott, on the 3rd day

f October, 1924, was the owner of a certain automo-
bllo truck which, at the time and place aforesaid, was

320 being driven on the Pennsylvania Roadway leading
from South Amboy to Perth Amboy.

(4) The plaintiff Georgianna Cox on the day and
year aforesaid was a passenger in bus No. 10 of said
William Rosenvinge and was being carried from South
Amboy to Perth Amboy in said bus,

(5) Said bus No. 10 at the time and place afore-

said and while the plaintiff, Georgianna Cox,
passenger therein,

was a
came to a stop or standstill at a
point in the said Pennsylvania Roady ‘ay in the City

40 of South Amboy, south of the most southerly overhead

Summons and Complaint

hridge of the Pennsylvania Railroad Company cross-
ing said roadway. ue

(6) While bus No. 10 of the defendant, W 11]1&1.11

Rosenvinge, was at a standstill on said Pennsy]vanl?
Roadway as aforesaid, the above mentioned truck f’f
the defendant, Jennie H. Scott, proceeding along said
roadway from South Amboy toward Perth Amboy,
with g'r.eat forece and violence crashed into bus No. ]Q
of the defendant, William Rosenvinge. Bus No. 10 of
the defendant, William Rosenvinge, at S%’liC.l tim('* 'imd
place was operated by a servant of the said \Vll.lmm
Rosenvinge and was engaged in and about the business
of the said William Rosenvinge. |

(7) The truck of the defendant, Jennie H. Scott,
operated by a servant of the said Jennie H. Scott, was
then and there engaged in the business of the said
Jennie H. Scott. o .

(8) By reason of the impact or collision of said
truck of the defendant, Jennie H. Scott, with the bus
of the defendant, William Rosenvinge, as aforesaid, the
plaintiff, Georgianna Cox, was severely cut,.br}used,
wounded and contused and sutained divers injuries on
and about the face, head, neck, hands, legs and body.

(9) The defendant, William Rosenvinge, was guilty
of negligence in the following particulars:

(a) That said bus, on a decline in the 1'03(}\&*3)3 was
not properly braked or protected from moving or be-
ing pushed forward. .

(b) No warning of the stopping of said bus was
eiven by the driver thereof to vehicles coming from
behind. .

(¢) The driver or operator of said bus did Il?t make
proper or sufficient observation of or for vehicles on
said highway either in front of or behind him.

(d) That said bus was not properly guided or con-
trolled.

(e) That proper and sufficient protection was not 40
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Summons and Complaint

afforded to passengers on said bus from injuries or
collision,

(10) The defendant Jennie H. Scott was igent
in the following particulars: Ry

(a) That the truek of said Jennie H. Scott was
driven at an improper, unlawful and reckless rate of
speed.

(b) That the driver of said truck did not have said
truck under proper and sufficient control so as to safe-
ly stop when the necessity therefore arose.

(e) That the driver of said truek did not make
proper and sufficient observation for vehicles on or
along said highway.

(d) That said truck was not equipped with proper
and sufficient brakes to enable it to be stopped within
a reasonably safe distance.

(e) That said truck was improperly, carelessly and
recklessly driven.
(f) That said truck was so negligently, carelessly

and unskilfully operated that it ran with great force
and violence into and against the bus No. 10 of the de-
fendant, William Rosenvinge. ’

(11) The plaintiff, Georgianna Cox, by reason of
the injuries received as aforesaid, became and was sick.
sore, lame and disordered, and has suffered as a result
of said injuries ever since said time and in the future
will continue to so suffer.

(12) By reason of said injuries, the plaintiff, Georg-
ianna Cox, has suffered and undergone great pain and
torment, both of mind and body, and still suffers there-
from.

(13) As a result of said injuries, the said Georg-
ianna Cox was confined to her bed and her home for a
long time thereafter and was obliged to and did employ
medical aid and assistance.

The plaintiff, Georgianna Cox, demands as damages

40 the sum of five thousand ($5,000.00) dollars.

Summons and Complaint

For a separate and distinet cause of action, the
plaintiff, George Cox, further alleges:

(14) That prior to the commencement of this action
and at the time hereinafter mentioned, the said Georg-
ianna Cox was and still continues to be plaintiff’s wife
and as such wife has lived and cohabited with the plain-
tiff, her husband, in the City of South Amboy, in the
County of Middlesex and State of New Jersey.

(15) The plaintiff, George Cox, then was and ever
since has been a householder in said City and was and
cver since has been supporting and providing for his
said wife; and that prior to the times hereinbefore men-
tioned she was in good health and fully capable of per-
forming and actually did perform all the duties of
housekeeping in their dwelling for the plaintiff, George
(Cox, her said husband.

(16) That in consequence of the injuries sustained
by his wife, Georgianna Cox, as referred to in this com-
plaint, the said Georgianna Cox has been unable to per-
form her household duties in the same manner as prior
to her said injuries.

(17) That in consequence of said injuries plaintiff

teorge Cox has been deprived of the services of his said

wife and his comforts and happiness has been impaired,
and he was foreced and obliged to and did pay, lay out
and expend divers large sums of money for medicines
and doctors bills in endeavoring to cure his wife of the
injuries received as aforesaid, and is indebted in large
amounts for said purpose and will in the future be
compelled to expend large amounts for said purpose.

The plaintiff, George Cox, demands as damages the
sum of fifteen hundred ($1500.00) dollars.

JOHN A. COAN,

Attorney of Plaintiffs.
1

Filed February 3, 1925 F. Wm. Hilker, Clerk. 40




Answer of Jennie H. Scott

MIDDLESEX COUNTY CIRCUIT COURT

GEORGIANNA COX and
GEORGE COX,

Plaintiffs.[ Action at Law
Vs, Answer of
WILLIAM ROSENVINGE and Jennie H. Scott
JENNIE H. SCOTT, '
Dofendunts./

The defendant, Jennie H. Scott, appearing herein
and answering the complaint, says:

(1) This defendant has no knowledge or informa-
tion concerning the allegations contained in paragraph
1 of said ecomplaint.

(2) This defendant admits the allegations contained
in paragraphs 2 and 3 of said complaint.

(3) This defendant has no knowledge or informa-
tion concerning the allegations contained in paragraphs
4 and 5 of said complaint, except she admits the Bus
came to a stop or a standstill at a point in the said
Pennsylvania Roadway in the City of South Amboy,
south of the southerly overhead bridge of the Pennsyl-
rania crossing said roadway.

(4) This defendant admits all the allegations con-
tained in paragraph 6 of said complaint except thig
defendant denies that the defendant’s truck struck the
Bus with great force and violence,

(5) This defendant admits all the allegations con-
tained in paragraph 7 of the said complaint.

(6) This defendant has no knowledge or information
concerning the allegations contained in paragraph 8
of said complaint and therefore denies the same.

(7) This defendant denies each and every allegation
contained in paragraph 10 of said complaint.

Answer of Jennie H. Scott

(8) This defendant has no knowledge or informa-
tion concerning the allegations contained in paragraphs
11, 12 and 13 of said complaint and leaves the plaintiffs
to their proof thereof.

(9) This defendant has no knowledge or informa-
tion concerning the allegations contained in para-
graphs 14, 15, 16 and 17 of said complaint and there-
fore denies the same,

WHEREFORE this defendant prays the judgment
of this court dismissing the complaint herein with costs.

A. C. STREITWOLF,
Attorney for the defendant,
Jennie H. Scott,

No. 391 George Street,

New Brunswiek, N. J.

Filed February 21, 1925. F. Wm. Hilker, Clerk




Answer of William Rosenvinge

MIDDLESEX COUNTY CIRCUIT COURT

GEORGIANNA COX and
GEORGE COX,

‘lentlffs,‘ Action at Law

| s Bl ’ ANSWER
WILLIAM ROSENVINGE and

JENNIE H. SCOTT,
Defondants./

The defendant, William Rosenvinge, residing in the
City of Perth Amboy, in the County of Middlesex and
State of New Jersey, says:

(1) This defendant admits Paragraphs One (1)
Two (2) Three (3) Four (4) Five (5) Six (6) and
Seven (7) of the complaint,

(2) As to the statements contained in Paragraph
Eight (8) of this Complaint, this defendant has not any
“knowledge or information thereof sufficient to form a

belief.

(3) This defendant denies the truth of the matters
contained in Paragraph Nine (9) of the complaint.

(4) This defendant admits the statements con-
tained in Paragraph Ten (10) of the complaint.

(5) As to the statements contained in Paragraphs
Eleven (11) Twelve (12) Thirteen (13) Fourteen (14)
Fifteen (15) Sixteen (16) and Seventeen (17) of the
complaint, this defendant has not any knowledge or
information thereof sufficient to form a belief.

Answer of William Rosenvinge
FIRST DEFENSE

(1) This defendant denies every allegation in the
Complaint relative to his negligence, and says that he
was not negligent and that said collision was caused
solely by the mnegligence of the defendant, Jennie H
Scott.

10

WALTER L. HETFIELD, JR.
Attorney for Defendant,
William Rosenvinge,

Filed February 21, 1925. F. Wm. Hilker, Clerk
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Reply : - . Judgment

MIDDLESEX COUNTY CIRCUIT COURT And that Georgianna Cox recover of the defendants
the sum of two thousand dollars ($2000.00) and costs
of suit which are taxed at the sum of sixty-five dollars
and fifty cents $65.50) making the whole of the sum
two thousand and sixty-five dollars and fifty cents

Action at Law ($2065.50).
' REPLY Judgment signed September 21, 1925.

GEORGIANNA COX and
GEORGE COX,
Plaintiffs,
VS.
WILLIAM ROSENVINGE and
JENNIE H. SCOTT,
Defendants.

Plaintiffs deny the first defense of the answer of
defendant William Rosenvinge,
JOHN A. COAN,
Attorney of Plaintiffs.

Filed March 2, 1925. F. Wm. Hilker, Clerk,
!
Judgment

The action was tried September 21, 1925, before the
Court and Jury. The evidence in behalf of the plain-
tiffs and on behalf of the defendants having been ad-
duced and argument of counecil upon a change from the
amount, the Jury retired to consider its verdict. Sub-
sequently the Jury returned into Court, answered to
their names through their foreman, declare and say
that they find in favor of the plaintiffs and against the
defendants and assess the damages of George Cox at
the sum of four hundred and fifty dollars ($450.00),
and assess the damages of Georgianna Cox at the sum
of two thousand dollars ($2000.00).

Therefore, it is adjudged that George Cox recover
of the defendants the sum of four hundred and fifty
dollars ($450.00) and his costs of suit which are taxed
at the sum of sixty-five dollars and fifty cents ($65.50),
making the whole the sum of five hundred and fifteen

40 dollars and fifty cents ($515.50).
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Substitution of Atttorney

MIDDLESEX COUNTY CIRCUIT COURT

GEORGIANNA COX and

GEORGE COX i

AT LAW

s CONSENT TO

WILLIAM ROSENVINGE and SUBSTITUTION
JENNIE H. SCOTT OF ATTORNEY

I hereby consent to the substitution of William F.
Vosseller as attorney for the defendant, William
tosenvinge, in my place and stead.

WALTER L. HETFIELD, JR.,
Attorney for Defendant,
William Rosenvinge

Notice of Appeal and Grounds

MIDDLESEX COUNTY CIRCUIT COURT

GEORGIANNA COX and
GEORGE (OX, ACTION AT
Aipell [ AT
L , NOTICE OF
WILLIAM ROSENVINGE and | APPEAL AND
JENNIE H. SCOTT, GROUNDS.
Appellant Y

TO: JOHN A. COAN, Attorney for Appellee.

TAKE NOTICE, That the appellant, William Rosen-
vinge, one of the defendants in the above entitled
cause, appeals to the Supreme Court of the State of
New Jersey from the whole of the judgment entered in
this cause on the following grounds:

1) Because the Trial Court refused to grant a non-
/ L)

suit in favor of the defendant, William Rosenvinge, al-
though such motion was duly made by counsel for said
defendant at the close of plaintiff’s case.

(2) Because the court refused to direct a verdiet
for the defendant, William Rosenvinge, at the close of
the whole case, although such motion was duly made
by counsel for the defendant, William Rosenvinge.

(3) Because there was no evidence of negligence
of the defendant. William Rosenvinge, at the close of
plaintiff’s case, nor at the close of the defendant’s case

30
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Notice of Appeal and Grounds

to support the judgment against the said defendant,
William Rosenvinge.
WM. F. VOSSELLER,
Attorney for Defendant.

Filed November 21, 1925. F. Wm. Hilker, Clerk.
[

Service acknowledged this 13th day of November, 1925,

JOHN A. COAN,
Attorney of Plaintiffs.

Service of a copy of Notice of Appeal and Grounds’
hereby acknowledged this 18th day of November, 1925,

A. C. STREITWOLF,
Attorney for Jennie H. Scott.

15
Recognizance

MIDDLESEX COUNTY CIRCUIT COURT

GEORGIANNA COX and
GEORGE COX,
VS.
WILLIAM ROSENVINGE and
JENNIE H. SCOTT

.) ACTION AT
LAW

MIDDLESEX COUNTY, ss.:

Be it remembered, that on the seventeenth day of
November, nineteen hundred and twenty-five, person-
ally appeared before me, Schuyler C. Van Cleef, one
of the commissioners appointed by the Supreme Court
to take recognizance of bail, William Rosenvinge and
National Surety Company, who jointly and severally
acknowledge themselves to owe unto George Cox, the
plaintiff above named, the sum of nine hundred dollars
($900), to be made and levied of their and each of their
coods and chattels, lands and tenements, hereditaments
and real estate, to the use of the said George Cox, his
executors, administrators and assigns, if failure be
made in the following condition:

Whereas, William Rosenvinge has taken an appeal
to the Supreme Court of the State of New Jersey to
remove a certain judgment obtained. by the said Georg-
ianna Cox and George Cox, her husband, against the
said William Rosenvinge and dJennie H. Scott in an
action at law in the said Circuit Court on the verdiet
of a jury, as appears of record in the said Cireuit Court.

Now, therefore, the condition of this recognizance
is such that if the said William Rosenvinge shall pros-
ecute the said appeal with effect, and also pay and sat-
isfy (if the said judgment be affirmed), all the damages
and costs adjudged in the former judgment, and all

costs and damages to be awarded for delay of execu- 40
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Recognizance

tion, then this recognizance to be void, elce to remain
.n full foree,

Witness: (. Raymond Lyons.

\\'ILL]AM ROSENVINGE, (L S

NATIONAL SURETY COMPANY, (L. S.)

BY C. RAYMOND LYONS, (L. S.)
Attorney in fact.

4 ~ o oy = 3 *
Faken and acknowledged before me this seventeenth
day of November, A. D. 1925,

SCHUYLER C. VAN CLEEF,
Supreme Court Commissioner,
20

Filed November 21. 1925. K. Wm. Hilker, Clerk.

15
Notice of Appeal and Grounds

MIDDLESEX COUNTY CIRCUIT COURT.

GEORGIANA COX and :
GEORGE COX, ; ACTION AT

Appellees. LAW.
09 NOTICE OF
WILLIAM ROSENVINGE andf APPEAL AND
JENNIE H. SCOTT, GROUNDS.
Appellants.

TO: JOHN A. COAN, Attorney for Appellees.

TAKE NOTICE that the appellant, JENNIE H.
SCOTT, one of the defendants in the above entitled
action, hereby appcals to the Supreme Court of the
State of New Jersey, from the whole of the judgment
entered in this cause on the following grounds:

1. Upon all the exceptions taken by Jennie H.
Scott in the trial of the above entitled action, among
which appears of record the following:

(a) To so much of the charge wherein the Trial
Judge said—‘Although I have mno right to direect

a verdict, T have a right to say to you, for your

consideration, but without controlling you, that it

seems to me that all of these plaintiffs in this case,

with possibly the exception of the husband of one .

of these women, which I will afterwards refer to,

is entitled to a verdiet.”’

(b) To so much of the said charge wherein the
Trial Judge said—*‘This lady, Mrs. Cox, is entitled

to a verdict ; she is entitled to a verdict for the pain

and suffering she endured, for her permanent in-
juries, for any scars there may be there; even
scars, if they are a matter of actual disfigurement,
vou have a right and a duty to compensate for,
and she is entitled to those injuries that I have al- 40
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Notice of Appeal and Grounds .

ready related in the requests to charge, those items
of injuries.”’

(¢) To so much of said charge wherein the Trial

Judge said — ‘It seems to me that this woman (mean-

ing Mrs. Cox, the plaintiff) was very seriously in-

jured.’’

(d) To so much of said charge wherein the Tria!
10 Judge said—‘Now, if you find, as T think you will

—-but that is entirely up to you,—that those I have

mentioned are entitled to verdicts, Mr. Adams, Mrs.

Cox, Mr. Cox, and Mrs. Rice, who is responsible?”’

A. C. STREITWOLF,
Attorney for Appellant, Jennie H. Scott.

19
Summong and Complaint
THE STATE OF NEW JERSEY
TO
WILLIAM ROSENVINGE and JENNIE H. SCOTT:

You are summoned to answer the an-

(TiSs) nexed complaint of JOHN ADAMS, in

an action at law in the Middlesex

County Circuit Court. And take notice that unless you

file your answer to said complaint with the Clerk of

saild Middlesex County Circuit Court, at New Bruns-

wick, within twenty days after service upon you of this

writ and the annexed complaint, the plaintiff may pro-

ceed in the suit and judgment may be entered against
YOl

WITNESS, Honorable SAMUEL KALISCH, Judge
of our said Middlesex County Circuit Court at New
Brunswick, this 28th day of January, 1925.

JOHN A. COAN F. WILLIAM HILKER
Attorney Clerk




Summong and Complaint

MIDDLESEX COUNTY CIRCUIT COURT

JOTIN ADAMS,

Plaintiff
VS. Action at Law
WILLIAM ROSENVINGE and COMPLAINT
JENNIE H. SCOTT, \
Defendants

/

The plaintiff, John Adams, residing in the Borough
of Sayreville, in the County of Middlesex and State of
New Jersey, says that:

(1) The defendant, William Rosenvinge, on Octo-
ber 3rd, 1924, was the owner and operator of a certain
automobile bus designated as No. 10 and which caid bus
on the 3d day of October, 1924, was being driven from
South Amboy to Perth Amboy along the State Highway
known as the Pennsylvania Roadway.

(2) The defendant, Jennie H. Scott, on the 3d day
of October, 1924, was the owner of a certain automo-
bile truck which at the time and place aforesaid was
being driven on the said Pennsylvania Roadway leading
from South Amboy to Perth Amboy.

(3) The Pennsylvania Roadway is a public hichway
of this State.

(4) The plaintiff on the day and year aforesaid was
driving with a load of vegetables and produce from
South Amboy to Perth Amboy along the said Pennsyl-
vania Roadway.

() When the plaintiff, on his way to Perth Amboy
as aforesaid, had reached a point on said Pennsylvania
Roadway, in the City of South Amboy, south of the
most southerly overhead bridge of the Pennsylvania
Railroad Company crossing said highway, he was

40 ctopped by employees of the New Jersey State High-

Summons and Complaint

vay Department who were engaged in cleaning debris
and dirt which had theretofore been washed on said
hichway by means of a storm.

(6) Bus No. 10 of Bill’s Bus Line, owned by the
defendant, William Rosenvinge, on its way to Perth
Amboy from South Amboy, was stopped in the rear
of plaintiff’s wagon.

(7) There is a descending grade in the said Penn-
sylvania Roadway extending from the junction of the
said Roadway with Broadway in the City of South
Amboy mnortherly to and beyond the joint where the
plaintiff and his conveyance were stopped as aforesaid.

(8 )While the vehiele in which plaintiff was riding
was standing on the said Pennsylvania Roadway as
aforesaid, a truck of the defendant Jennie H. Scott,
heavily laden, was proceeding from South Amboy
toward Perth Amboy, along said Pennsylvania Road-
vay and with great forece and violence crashed into
Bus No. 10, owned by the defendant William Rosen-
vinee, and said Bus No. 10 was then and there pushed,
propelled and allowed to proceed forward and into the
rcar of the wagon of the plaintiff.

(9) The said Bus No. 10 of Bill’s Bus Line owned
by the defendant William Rosenvinge was at said time
and place operated by a servant of said William Rosen-
vinge, and was engaged in the business of said William
Rosenvinge. » :

(10) The truck of the defendant Jennie H. Scott
was then and there engaged in the business of said
Jennie H. Scott.

(11) At the time and place aforesaid plaintiff was
sitting on the seat of his wagon and when the wagon
was struck by Bus No. 10 as aforesaid, the wagon was
pushed forward on the horse with such force and vio-
lence that the harness and wagon were entirely broken
and destroyed, the horse permanently injured and the

plaintiff severely cut, wounded, bruised and injured, his 40
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ankle broken, and the stock of vegetables and produce
scattered about and destroyed.

(12) The defendant William Rosenvinge was guilty
of negligence in the following particulars:

(a) That said bus, on a decline in the roadway, was

.ot properly braked or proteeted from moving or being
pushed forward.

(b) That no warning of the stopping was given by
the driver of said bus to vehicleg coming from behind.

(¢) That the driver or operator of said bus did not
make proper or sufficient observation of or for vehicles
on said highway cither in front of or behind him.

(d) That said bus was not guided or controlled so
as to prevent its running into and colliding with the
wagon of the plaintiff.

(e) That said bus was permitted to run forward
and into the wagon of the plaintiff although there was
ample room on either side of said wagon to steer or
drive said bus.

(13) The defendant, Jennie H. Scott, was negligent
in the following particulars:

(a) That the truck of said Jennie I. Scott was
driven at an improper, unlawful and reckless rate of
speed.

(b) That the driver of said truck did not have said
truck under proper and sufficient control so as to safely
stop when the necessity therefore arose.

(¢) That the driver of said truck did not make
proper and sufficient observation for vehicles on or
along said highway.

‘d) That said truck was not equipped with proper
and sufficient brakes to cnable it to be stopped within
a reasonably safe distance.

(e) That said truck was improperly, carelessly and
recklessly driven.

(f) That said truck was so negligently, carelessly

40 and unskillfully operated that it ran with great force

Summons and Complaint

and violence into and against the Bus No. 10 of the
defendant William Rosenvinge and pushed and pro-
pelled said bus into and against the wagon of the
plaintiff.

(14) The plaintiff by reason of said injuries, be-
came and was sick, sore, lame and disordered and has
suffered as a result of said injuries ever ginee said time
and in the future will continue to so suffer.

(15) By reason of said injuries plaintiff has suf-
fered and undergone great pain and torment, both of
mind and body, and still suffers therefrom.

(16) By reason of said injuries plaintiff was foreed
and obliged to and did pay, lay out and expend a large
sum of money for medicines and doectors’ bills in en-
deavoring to be healed and cured of his injuries re-
ceived as aforesaid, and is indebted in large amounts for
said purposes and will in the future be compelled to ex-
pend large amounts for said purposes.

(17) By reason of said injuries plaintiff has been
nindered and prevented from carrying on and transact-
ing his necessary affairs and business most of the time
from the date of said injuries to the present date, and
i1: the future will be so hindered and prevented.

(18) By reason of the oceurrences aforesaid, plain-
tiff’s horse was permanently and severely injured, his
harness and wagon broken and demolished and he lost
a large quantity of vegctables and produce which were
on said wagon at said time,.

(19) By reason of the oceurrences aforesaid plain-
tiff was obliged to and did pay, lay out and expend
divers large sums of money in attempting to cure his
said horse of the injuries so as aforesaid received.

(20) Plaintiff has a large stock of vegetables and
produce, some harvested, and some still in the fields at
his farm, and because of the injuries aforesaid he was
unable to gather the produce in the fields or to sell or

dispose of the same, and the produce already marketed, 40
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whereby and by means of which the entire erop of
plaintiff’s farm amounting in the whole to the sum of
cne thousand (%£1,000,000) dollars, was damaged, lost
and destroyed.

Plaintiff demands as damageg from the defendants
the sum' of seven thousand ($7,000.00) dollars.

Attorney of Plaintiff

Filed February 21, 1925. F. Wm. Hilker, Clerk

Answer of William Rosenvinge

MIDDLESEX COUNTY CIRCUIT COURT

JOTIN ADAMS,

Plaintift
VS. Action at Law

WILLIAM ROSENVINGE and/ ANSWER
JENNIE H. SCOTT,
Defendants

The defendant, William Rosenvinge, residing in the
City of Perth Amboy, in the County of Middlesex and
State of New Jersey, says:

(1) This defendant admits Paragraphs One (1),
Two (2), Three (3) and Four (4) of the Complaint.

(2) As to the statements contained in Paragraph
Five (5) of the Complaint, this defendant has not any
knowledge or information thereof sufficient to form a
belief.

(3) This defendant admits Paragraphs Six (6) and
Seven (7) of the Complaint.

(4) This defendant admits Paragraph Eight (8) of
the Complaint, except that part thereof which alleges
that Bus No. 10 was propelled and allowed to proceed
forward and into the rear of the wagon of the plaintiff,
which this defendant denies.

(5) This defendant admits Paragraph Nine (9) of
the Complaint.

(6) This defendant admits Paragraph Ten (10) of
the Complaint.

(7) As to the statements contained in Paragraph
Eleven (11) of the Complaint, this defendant has not
any knowledge or information thereof sufficient to
form a belief.

(8) This defendant denieg the truth of the matters

contained in Paragraph Twelve (12) of the complaint. 40
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Answer of William Rosenvinge

(9) This defendant admits Paragraph Thirteen (13)
of the Complaint.

(10) As to the statements contained in Paragraphs
Fourteen (14), Fifteen (15), Sixteen (16), Seventeen
(17), Eighteen (18), Nineteen (19) and Twenty (20)
of the Complaint, this defendant has not any knowledge
or information thereof sufficient to form a belief.

FIRST DEFENSE

(1) This defendant denies every allegation in the
Complaint relative to his negligence, and says that he
was not negligent and that said collision was caused
solely by the negligence of the defendant, Jennie H.
Scott.

WALTER L. HETFIELD, JR.,
Att’y for Defendant,
William Rosenvinge

Filed February 21, 1925, F. Wm. Hilker, Clerk

Answer of Jennie H. Scott.

MIDDLESEX COUNTY CIRCUIT COURT

JOHN ADAMS,

Plaintiff | Action at Law
VS. ANSWER OF

WILLIAM ROSENVINGE and JT\IL .
JENNIE H. SCOTT, SCOTT
Defendants

The defendant, JENNIE H. SCOTT, appearing
herein and answering the complaint, says:

(1) This defendant has no knowledge or informa-
tion concerning the alleeations contained in Paragraph
1 of said complaint.

(2) This defendant admits the allegations contained
in Paragraphs 2 and 3 of said complaint.

(3) This defendant has no knowledge or informa-
tion concerning the allegations contained in Paragraphs
4, 5 and 6 of said complaint, and therefore denies the
same.

(4) This defendant admits all the allegations con-
tained in Paragraph 7 of the said complaint.

(5) This defendant admits all the allegations con-
tained in Paragraph 8 of said complaint, except the
defendant denies that the truck struck the Bus with
ereat force and violence.

(6) This defendant admnits the allegations contained
in Paragraph 10 of said complaint.

(7) This defendant has no knowledge or informa-
tion as to the allegations contained in Paragraph 11 of
said complaint and therefore denies the same.

(8) This defendant denies all the allegations con-
tained in Paragraph 13 of the said complaint.

(9) This defendant has no knowledge or informa-
tion as to the allegations contained in Paragraphs 14,




Answer of Jennie H. Scott

15, 16, 17, 18, 19 and 20 of the said complaint and leaves
the plaintiff to hig proof thereof.

WHEREFORE this defendant prays the judgment
ot this court dismissing the complaint herein with costs.

A. C. STREITWOLF,
Attorney for the defendant,
Jennie H. Scott,

No. 391 George Street,
New Brunswick, N. J.

Filed February 20, 1925 F. Wm. Hilker, Clerk
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Reply

MIDDLESEX COUNTY CIRCUIT COURT

JOHN ADAMS,

Plaintiff,
VS. Action at Law
WILLIAM ROSENVINGE and REPLY
JENNIE H. SCOTT,
Defendants

/

Plaintiff denies the first defense of the answer of
defendant William Rosenvinge.

JOHN A. COAN,
Attorney of Plaintiff

Filed March 2, 1925 F. Wm. Hilker, Clerk

The action was tried September 21, 1925, before the
Cfourt and Jury. The evidence in behalf of the plaintiff
and on behalf of the defendants having been adduced
and argument of counsel upon a change from the
amount, the Jury retired to consider its verdict. Sub-
sequently the Jury returned into Court, answered to
their names through their foreman, declare and say
that they find in favor of the plaintiff and against the
defendants and assess the damages of John Adams at
the sum of five hundred dollars ($500).

Therefore, it is adjudged that John Adams recover
of the defendants the sum of five hundred dollars
($500), and his costs of suit ‘which are taxed at the
sum of sixty-five dollars and fifty cents ($65.50), making
the whole the sum of five hundred and sixty-five dollars
and fifty cents ($565.50).

Judgment signed September 21, 1925
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Rule to Show Cause

MIDDLESEX COUNTY CIRCUIT COURT

JOHN ADAMS,

Plaintiff, g
Action at Law
\ RULE TO SHOW
WILLIAM ROSENVINGE and CAUSE
JENNIE H. SCOTT,

Defendants

/
ol

VS.

This matter being opened to the court by John A.
Coan, Attorney for the plaintiff, upon an application
for a rule to show cause why a new trial should not be
granted in the above entitled cause, and sufficient rea-
son appearing:

It is on this 25th day of September, 1925, ORDERED,
that the defendants, William Rosenvinge and Jennie H.
Scott, show cause before this court at the Court’s
Chamber in the City of New Brunswick on Saturday
the tenth day of October 1925, at 10:30 o’clock in the
forenoon, or as soon thereafter as the matter may be
heard, why a new trial should not be granted in the
above entitled cause on the ground of inadequancy of
damages.

It is further ORDERED, that a copy of this order
be served upon the attorneys for the said defendants
within four days from the date hereof, which service
may be made by mailing the same to each of said at-
torneys at their respective addresses.

PETER F. DALY, Judge
On motion of John A. Coan, Plaintinff’s ‘Attorney

Filed September 26, 1925 F. Wm. Hilker, Clerk

Sl
Order of Continuance

MIDDLESEX COUNTY CIRCUIT COURT

JOHN ADAMS,

Plaintiff,
Action at Law
' ORDER OF
WILLIAM ROSENVINGE and | CONTINUANCE
JENNIE H. SCOTT, '
Defendants

VS.

A rule to show cause having been allowed in the
above entitled cause returnable on the 10th day of
October, 1925, and application now being made there-
for:

It is on this 9th day of October, 1925, ORDERED
that the hearing of the said rule to show cause be and
the same is hereby continued to Saturday the 24th day
of Oectober, 1925, at the same hour and place.

PETER F. DALY, Judge

Filed November 7, 1925 F. Wm. Hilker, Clerk
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Order of Continuance Order for New Trial

MIDDLESEX COUNTY CIRCUIT COURT ' MIDDLESEX COUNTY CIRCUIT COURT

JOHN ADAMS, JOHN ADAMS,

Plaintiff, Plaintift, ,

Ve, Action at Law Vs, Action at Law

S y\ ORDER OF ORDER FOR
WILLIAM ROSENVINGE and [ (ONTINUANCE WILLIAM ROSENVINGE and ( NRW TRIAL

10 JENNIE H. SCOTT, B O JENNIE H. SCOTT,

Defendants. Defendants

/
/ Al

The rule to show cause heretofore allowed in the A rule to show cause having been entered in this
above entitled matter having been this day arcued by cause on the 25th day of September, 1925, and the cause

John A. Coan, attorney for the plaintiff, August C having been argued by John A. Coan, of counsel for the

Streitwolf and William F. Vosseller, attorneys for the plaintiff, and August C. Streitwolf, of counsel for the
defendants: : defendant, Jennie H. Scott, and William F. Vosseller,

[t is on this 24th day of October, 1925. ORDERED of counsel for the defendant William Rosenvinge, and
that the said matter be and the same is hereby con- the court having considered the same and being of the
tinued until Saturday the 7th day of November, 1925, ¢pinion that a new trial should be had on the ground

at the same time and place. cf damages only:
- It is thereupon on this 7th day of November, 1925,
PETER F. DALY, Judee on motion of John A. Coan, ORDERED that the said
rule to show cause be and the same is hereby made ab-
Iiled November 7, 1925 F. Wm. Hilker, Clerk solute, and that a new trial of said cause be had con-
fined to the question of damages only.

PETER F. DALY, Judge

Filed November 7, 1925 F. Wm. Hilker, Clerk
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Substitution of Attorney

MIDDLESEX COUNTY CIRCUIT COURT

JOHN ADAMS ACTION
AT LAW
VS.

¥ WILLLAM ROSENVINGE Glaye
S i and | SUBSTITUTION

TINNIE E
‘V;LA\A\H}‘H. SCOTT OF ATTORNEY

I hereby consent to the substitution of William F.
Vosseller as attorney for the defendant, William
osenvinge, in my place and stead.

20

WALTER L. HETFIELD, JR.,
Attorney for Defendant,
William Rosenvinge

Notice of Appeal and Grounds

MIDDLESEX COUNTY CIRCUIT COURT

JOHN ADAMS,
Appellee,

Action at Law
vs. NOTICE OF
WILLIAM ROSENVINGE and APPEAL AND
JENNIE H. SCOTT, GROUNDS
Appellants.

— e — /

TO: JOHN A. COAN, Attorney for Appellee

TAKE NOTICE, That the appellant, William Rosen-
vinge, one of the defendants in the above entitled cause,
appeals to the Supreme Court of the State of New
Jersey from the whole of the judgment entered in this
cause on the following erounds:

(1) Because the Trial Court refused to grant a non-
suit in favor of the defendant, William Rosenvinge, al-
though such motion was duly made by counsel for said
defendant at the close of plaintiff’s case.

(2) Because the court refused to direct a verdict
for the defendant, William Rosenvinge, at the close of
the whole case, although such motion was duly made
by counsel for the defendant, William Rosenvinge.

(3) Because there was no evidence of negligence of
the defendant, William Rosenvinge, at the close of the
plaintiff’s case, nor at the close of the defendant’s case
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Notice of Appeal and Grounds

to support the judgment against the said defendant,
William Rosenvinge.

WM. F. VOSSELLER,
Attorney for Defendant

Filed November 21, 1925 F. Wm. Hilker, Clerk
10

3 7 1 Fe T ] 1 ¢ 1 J
Service acknowledged this 13th day of November,
1925.

JOHN A. COAN,
Attorney of Plaintiffs

Nervice of a copy of Notice of Appeal and Grounds
hereby acknowledged this 18th day of November, 1925.

20 A. C. STREITWOLF,
Attorney for Jennie H. Scott

Recognizance

MIDDLESEX COUNTY CIRCUIT COURT

JOHN ADAMS

VS. { ACTION
WILLIAM ROSENVINGE and ( AT LAW
JENNIE H. SCOTT )

MIDDLESEX COUNTY, S8S.:

Be it remembered, That on the seventeenth day of
November, nineteen hundred and twenty-five, personal-
ly appeared before me, Schuyler C. Van Cleef, one of
the Commissioners appointed by the Supreme Court, to
take recognizances of bail, William Rosenvinge and
National Surety Company, who jointly and severally
acknowledee themselves to owe unto John Adams, the
plaintiff above named, the sum of twelve hundred dol-
lars ($1,200) to be made and levied of their and cach
of their goods and chattels, lands and tenements,
Lereditaments and real estate, to the use of the said
John Adams, his executors, administrators and assigns,
it failure be made in the following condition:

Whereas, William Rosenvinge has taken an appeal
to the Supreme Court of the State of New Jersey to
remove a certain judgment obtained by the said John
Adams aeainst the said William Rosenvinge and Jennie
H. Scott in an action at law in the said Circuit Court,
on the verdiet of a jury, as appears of record in the said
Circuit Court.

Now, therefore, the condition of this recognizance
is such that if the said William Rosenvinge shall prose-
cute the said appeal with effect, and also pay and satisfy
(if the said judgment be affirmed), all the damages
and costs adjudged in the former judgment, and all
costs and damages to be awarded for delay of execu- 40




Recognizance

tion, then this recognizance to be void, else to remain
in full force.

Witness: . Raymond Lyons.
WILLIAM ROSENVINGE, (L. S.)
NATIONAL SURETY COMPANY, (L. S.)

BY C. RAYMOND LYONS, (L. S.)
Attorney in fact.

Taken and acknowledged before me this seventeen-
teenth day of November, A. D. 1925.

SCHUYLER C. VAN CLEEF,
Supreme Court Commissioner.

20
Filed November 2, 1925 F. Wm. Hilker, Clerk
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Notice of Appeal and Grounds

MIDDLESEX COUNTY CIRCUIT COURT.

JOHN ADAMS,

Appellee, ACTION AT
LAW.

Y NOTICE.OF
WILLIAM ROSENVINGE and APPEAL AND

JENNIE H, SCOTT, GROUNDS.
Appellants. |
/

V8.

TO: JOHN A. COAN, Attorney for Appellee:

TAKE NOTICE that the appellant, JENNIE H.
SCOTT, one of the defendants in the above entitled
action, hereby appeals to the Supreme Court of the
State of New Jersey, from the whole of the judgment
entered in this cause. and from the order entered in
said cause on the 7th day of November, 1925, directing
a new trial on the ground of inadequacy of damages
and confining the proof on a re-trial to the question
of damages only, on the following grounds:

1. A new trial having been granted on the ground
of inadequacy of the verdict, and granting a new trial
on the question of damages only, the verdict should
have been set aside in respect to the damages only,
and the order should have directed the judgment to
stand good in all other respects; that by virtue of the
provisions of said order the appellant is entitled to a
trial de novo.

2. That the power provided under rules 72 and 73
of the Practice Act of 1912 (which are rules 132 and
133 of the Supreme Court) confers the right to grant
a new trial as to damages only when the only question
in respect to which the verdict is wrong is the quantun
of damages and that question is separable.

10
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Notice of Appeal and Grounds
3. That the verdict of the jury is wrong, because
is was rendered upon a biased and prejudicial charge
of the Trial Judge in his charge to the jury, and an
order limiting the retrial of said action to one of dam-
ages only is a denial of the right of the appellant to
have the question of her liability disposed of by a jury
upon a fair and impartial charge by the Court.

4, That the verdict of the jury is wrong beecause
it was based upon an crror of the Trial Judge 1n
rharging that the violation of the traffic law, requir-
ing ever driver, in slowing up or stopping, to signal
to those behind by raising a whip or hand, and for the
purpose of giving a warning, is not in itself negligence.
5. That the Trial Judge’s charge was biased and
prejudicial, to which exception was taken by the ap-
pellant in the fellowing manner:

(a) To so much of the charge wherein the Trial

20 Judge said—‘‘Although T have no right to direct a

verdict, I have a right to say to you, for your con-
sideration, but without controlling you, that it
seems to me that all of these plaintiffs in this case,
with possibly the exception of the husband of one
of these women, which I will afterwards refer to,
is entitled to a verdiet.”
(b) To so much of said charge wherein the Trial
Judge said—‘Now, if you find, as I think you will,
—but that is entirely up to you,—that those I have
mentioned are entitled to verdicets, Mr. Adams, Mrs.
Cox, Mr, Cox, and Mrs. Rice, who is responsible?’’

A. C. STREITWOLF,
Attorney for Appellant, Jennie H. Secott.

41
Summons and Complaint
THE STATE OF NEW JERSEY
TO
WILLIAM ROSENVINGE and JENNIE H. SCOTT:

You are summoned to answer the an-

(1. S.) nexed complaint of MARGARET L.

RICE and JAMES J. RICE in an action

at law in the Middlesex County Circuit Court. And

take notice that unless you file your answer to said com-

plaint with the Clerk of said Middlesex County Cir-

cuit Court, at New Brunswick, within twenty days

after service upon you of this writ and the annexed

complaint, the plaintiffs may proceed in the suit and
judgment may be entered against you.

WITNESS, Honorable SAMUEL KALISCH, Judge 20

of our said Middlesex County Circuit Court at New
Brunswick, this 28th day of January in the year of our
Lord, One Thousand Nine Hundred and Twenty-five.

JOHN A. COAN F. WILLIAM HILKER
Attorney Clerk
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MIDDLESEX COUNTY CIRCUIT COURT

JAMES J. RICE,
Plaintiffs,/ ACTION AT
VS. LAW
WILLIAM, ROSENVINGE and COMPLAINT
JENNIE H. SCOTT,
l)cfondanis./

MARGARET L. RICE and \
9,)
>

The plaintiffs, Margaret L. Rice and James J. Rice,
residing in the City of South Amboy, County of Mid-
dlesex and State of New Jersey, say :

(1) The defendant, William Rosenvinge, on Octo-
ber 3rd, 1924, was the owner and operator of a certain
automobile bus, designated as bus No. 10, and which
said bus on the day aforesaid was being used for the
carriage and conveyance of passengers for hire between
the City of South Amboy and the City of Perth Amboy.

(2) The said bus was proceeding from South Am-
boy to Perth Amboy along a publie highway of the
State of New Jersey known and called the Pennsyl-
vania Roadway.

(3) The defendant, Jennie H. Scott, on the 3rd day
of October, 1924, was the owner of a certain automobile
truck which, at the time and place aforesaid, was being
driven on the Pennsylvania Roadway leading from
South Amboy to Perth Amboy.

(4) The plaintiff Margaret L. Rice on the day and
yvear aforesaid was a passenger in bus No. 10 of said
William Rosenvinge and was being carried from South
Amboy to Perth Amboy in said bus.

(5) Said bus No. 10 at the time and place aforesaid
and while the plaintiff, Margaret L. Rice, was a passen-
ger therein, came to a stop or standstill at a point in the

40 said Pennsylvania Roadway in the City of South Am-
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boy, south of the most southerly overhead bridge of the
Pennsylvania Railroad Company crossing said roadway.

(6) While bus No. 10 of the defendant William Ros-
envinge was at a standstill on said Pennsylvania Road-
way as aforesaid, the above mentioned truck of the
defendant Jennie H. Seott, proceeding along said road-
way from South Amboy toward Perth Amboy, with
oreat force and violence crashed into bus No. 10 of the
defendant William Rosenvinge. Bus No. 10 of the said
defendant, William Rosenvinge, at same time and place
was operated by a servant of the said William Rosen-
vinge and was engaged in and about the business of
the said William Rosenvinge.

(7) The truck of the defendant Jennie H. Scott
operated by a servant of the said Jennie H. Scott was
then and there engaged in the business of the said
Jennie H. Scott.

(8) By reason of the impact or collision of said
truck of the defendant Jennie H. Scott with the bus
of the defendant William Rosenvinge as aforesaid, the
plaintiff Margaret L. Rice was severely cut, bruised,
wounded and contused and sustained divers injuries
on and about the face, head, neck, hands, legs and body.

(9) The defendant William Rosenvinge was guilty
of negligence in the following particulars:

(a) That said bus, on a decline in the roadway, was
not properly braked or protected from moving or be-
ing pushed forward.

(b) No warning of the stopping of said bus was
oiven by the driver thereof to vehicles coming from
behind.

(¢) The driver or operator of said bus did not
make proper or sufficient observation of or for vehicles
on said highway either in front of or behind him.

(d) That said bus was not properly guided or con-
trolled.
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(e) That proper and sufficient protection was not

afforded to passengers on said bus from injuries or
collision.

(10) The defendant Jennie H. Scott was negligent
in the following particulars:

(a) That the truck of said Jennie H. Scott was
driven at an improper, unlawful and reckless rate of
speed.

(b) That the driver of said truck did not have said
truck under proper and sufficient control so as to safe-
ly stop when the necessity therefore arose.

(¢) That the driver of said truck did not make
proper and sufficient observation for vehicles on or
along said highway.

(d) That said truck was not equipped with proper
and sufficient brakes to enable it to be stopped within
a reasonably safe distance.

(e) That said truck was improperly, carelessly and
recklessly driven.

(f) That said truck was so negligently, carelessly
and unskillfully operated that it ran with great force
and violence into and against the bus No. 10 of the de-
fendant William Rosenvinge.

(11) The plaintiff, Margaret L. Rice, by reason of
the injuries received as aforesaid, became and was
sick, sore, lame, and disordered, and has suffered as a
result of said injuries ever since said time and in the
future will continue to so suffer.

(12) By reason of said injuries the plaintiff, Mar-
garet L. Rice, has suffered and undergone great pain
and torment, both of mind and body, and still suffers
therefrom.

(13) As a result of said injuries, the said Margare}
L. Rice was confined to her bed and her home for a
long time thereafter and was obliged to and did employ
medical aid and assistance.
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The plaintiff, Margaret L. Rice, demands as dam-
qoes the sum of three thousand ($3,000.00) dollars.

For a separate and distinet cause of action, the
plaintiff, James J. Rice, further alleges:

(14) That prior to the commencement of this action
and at the times hereinafter mentioned, the said Mar-
oaret T.. Rice was and still continues to be plaintiff’s
wife, and as such wife has lived and cohabited with the
plaintiff, her husband, in the City of South Amboy, in
the County of Middlesex and State of New Jersey.

(15) The plaintiff James J. Rice then was and ever
since has been a householder in said City and was and
ever since has been supporting and providing for his
said wife; and that prior to the times hereinbefore
mentioned she was in good health and fully capable of
performing and actually did perform all the duties of
housekeeping in their dwelling for the plaintiff, James
J. Rice, her said husband.

(16) That in consequence of the injuries sustained
by his wife, Margaret L. Rice, as referred to in this
complaint, the said Margaret L. Rice has been unable
1o perform her houschold duties in the same manner as
prior to her said injuries.

(17) That in consequence of said injuries plaintiff
James J. Rice, has been deprived of the services of his
said wife and his comforts and happiness has been im-
paired, and he was foreed and obliged to and did pay,
lay out and expend divers large sums of money for
medicines and doctors’ bills in endeavoring to cure his
wife of the injuries received as aforesaid, and is In-
debted in large amounts for said purpose and will in
the future be compelled to expend large amounts for
sald purposes.
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The plaintiff, James J. Rice, demands as damages MIDDLESEX COUNTY CIRCUIT COURT
the sum of fifteen hundred ($1500.00) dollars.

JOTIN A. COAN, MARGARET T.. RICE and

Attorney of Plaintiffs TAVERS A Plaintifts[ ACTION

Filed Fet 3192 W 18] VS AT LAW
Filed February 3, 1925 K. Wm. Hilker. Clerk : ' e
; R S e WILLIAM ROSENVINGE and [ ANSWER

10 JENNIE H. SCOTT,
Defendants

/

/

The defendant, William Rosénvingo, residing in the
City of Perth Amboy, in the County of Middlesex and
State of New Jersey, says:

(1) This defendant admits Paragraphs Omne (1),
Two (2), Three (3), Four (4), Five (5), Six (6) and
Seven (7) of the complaint.

(2) As to the statements contained in Paragraph
Eight (8) of the Complaint, this defendant has not any
knowledge or information thereof sufficient to form a
belief.

(3) This defendant denies the truth of the matters
contained in Paragraph Nine (9) of the Complaint.

(4) This defendant admits Paragraph Ten (10) of
the Complaint.

(5) As to the statements contained in Paragraphs
Eleven (11), Twelve (12), Thirteen (13), Fourteen (14),
Fifteen (15), Sixteen (16) and Seventeen (17) of the 380
Complaint, this defendant has not any knowledge or
imformation thereof sufficient to form a belief.
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FIRST DEFENSE

(1) This defendant denies every allegation in the
Complaint relative to his negligence, and says that he
was not negligent, and that said collision was caused
solely by the negligence of the defendant, Jennie H.
Scott.

WALTER L. HETFIELD, JR.,
Attorney for Defendant,

William Rosenvinge

IMled February 21, 1925 F. Wm. Hilker, Clerk
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Answer of Jennie H, Scott

MIDDLESEX COUNTY CIRCUIT COURT

MARGARET L. RICE and
JAMES J. RICE, ACTION AT
Plainaiffs, LAW.

" \ ANSWER TO

WILLIAM ROSENVINGE and | JENNIE H.
JENNIE H. SCOTT, SCOTT.
Plaintiffs,

The defendant, Jennie H. Scott, appearing herein
and answering the complaint, says:

(1) This defendant has no knowledge or informa-
tion concerning the allegations contained in paragraph
1 of said ecomplaint.

(2) This defendant admits the allegations contained
in paragraphs 2 and 3 of said complaint.

(3) defendant has no knowledge or information
concerning the allegations contained in paragraphs 4
and 5 of said complaint, except she admits the Bus came
to a stop or a standstill at a point in the said Pennsyl-
vania Roadway in the City of South Amboy, south of
the southerly overhead bridge of the Pennsylvania
Railroad crossing said roadway.

(4) This defendant admits all the allegations con-
tained in paragraph 6 of said complaint except this de-
fendant denies that the defendant’s truck struck the
bus with great forece and violence.

(5) This defendant admits all the allegations con-
tained in paragraph 7 of the said complaint.

(6) This defendant has no knowledge or informa-
tion concerning the allegations contained in paragraph
8 of said complaint and therefore denies the same.

(7) This defendant denies each and every allega-
tion contained in paragraph 10 of said complaint,
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(8) This defendant has no knowledge or informa-
tion concerning the allegations contained in paragraphs
11, 12 and 13 of said complaint and leaves the plaintiffs
to their proof thereof.

(9) This defendant has no knowledge or informa-
tion concerning the allegations contained in paragraphs
14,15, 16 and 17 of said complaint and therefore denies

10 the same.

WHEREFORE this defendant prays the judgment

of this court dismissing the complaint herein with costs.

A. C. STREITWOLF,
Attorney for the defendant,
Jennie H. Scott,
No. 391 George Street,
New Brunswick, N. J.
20
Filed February 20, 1925. F. Wm. Hilker, Clerk.

Reply
MIDDLESEX COUNTY CIRCUIT COURT

MARGARET I.. RICE and
JAMES J. RICE,
Plaintiffs,/ ACTION
vs. \ AT LAW
WILLIAM ROSENVINGE and REPLY
JENNIE H. SCOTT,
Defendants

s

/

Plaintiffs deny the first defense of the answer of
cefendant William Rosenvinge.

JOHN A. COAN,
Attorney of Plaintiffs

['iled March 2, 1925 F. Wm. Hilker, Clerk 20

The action was tried September 21, 1925, before the
Court and Jury. The evidence in behalf of the plaintiff
and on behalf of the defendants having been adduced
and argument of council upon a change from the
amount, the Jury retired to consider its verdiet. Sub-
sequently the Jury returned into Court, answered to
their names through their foreman, declare and say
that they find in favor of the plaintiff and against the 30
defendants and assess the damages of Margaret Rice at i
the sum of one hundred dollars ($100).

Therefore, it is adjudged that Margaret Rice recover
of the defendants the sum of one hundred dollars
($100), and his costs of suit which are taxed at the
sum of sixty-five dollars and fifty cents ($65.50), mak-
ing the whole sum of one hundred and sixty-five dollars
and fifty cents ($165.50).

Judgment signed September 21, 1925.
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Substitution of Attorney

MIDDLESEX COUNTY CIRCUIT COURT

MARGARET RICE and

ACTION
JAMES J. RICE

AT LAW

10 = ’ CONSENT TO
WILLIAM ROSENVINGE and | SUBSTITUTION
JENNIE H. SCOTT - OF ATTORNEY

I hereby consent to the substitution of William F.
Vosseller as attorney for the defendant, William
Rosenvinge, in my place and stead.

WALTER L. HETFIELD, JR.,
Attorney for Defendant,
William Rosenvinge

Notice of Appeal and Grounds

MIDDLESEX COUNTY CIRCUIT COURT
MARGARET RICE and
JAMES J. RICE, ACTION AT
Appellee[ LAW.
p NOTICE OF
WILLIAM ROSENVINGE and | APPEAL AND
JENNIE H. SCOTT, GROUNDS.
Appellant. ‘

TO: JOHN A. COAN, Attorney for Appellee.

TAKE NOTICE, That the appellant, William Ros-
envinge, one of the defendants in the above entitled
cause, appeals to the Supreme Court of the State of
New Jersey from the whole of the judgment entered in
this cause on the following grounds:

(1) Because the Trial Court refused to grant a non-
suit in favor of the defendant, William Rosenvinge,
although such motion was duly made by counesl for
sald defendant at the close of plaintiff’s case.

(2) Because the court refused to direct a verdiet
for the defendant, William Rosenvinge, at the close of
the whole case, although such motion was duly made
by counsel for the defendant, William Rosenvinge.

(3) Because there was no evidence of negligence
of the defendant, William Rosenvinge, at the close of
the plaintiff’s case, nor at the close of the defendant’s
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case to support the judgment against the said defen-
dant, William Rosenvinge.

WM. F. VOSSELLER,
Attorney for Defendant.

Hiled November 21, 1925, F. Wm. Hilker, Clerk.
10 A
Service acknowledged this 13th day of November,
1925,

JOHN A. COAN,
Attorney of Plaintiffs.

Service of a copy of notice of Appeal and Grounds
hereby acknowledge this 1Sth day of November, 1925.

A. C. STREITWOLF,
Attorney for Jennie H. Scott.
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Recognizance.

MIDDLESEX COUNTY CIRCUIT COURT

MARGARET RICE and
JAMES J. RICE
VS.
WILLIAM ROSENVINGE and
JENNIE H. SCOTT

ACTION
AT LAW

MIDDLESEX COUNTY, SS.:

Be it remembered, That on the seventeenth day of
November, nineteen hundred and twenty-five, personal-
lv appeared before me. Schuyler C. Van Cleef, one of
the commissioners appointed by the Supreme Court to
take recognizances of bail, William Rosenvinge and
National Surety Company, who jointly and severally
acknowledee themselves to owe unto Margaret Riee,
the plaintiff above named, the sum of two hundred dol-
lars ($200), to be made and levied of their and each of
their coods and chattels, lands and tenements, heredita-
ments and real estate, to the use of the said Margaret
Rice, her executors, administrators and assigns, if
fFailure be made in the following condition:

Whereas, William Rosenvinge has taken an appeal 30
to the Supreme Court of the State of New Jersey to re-
move a certain judgment obtained by the said Margaret
Rice and James J. Rice, her husband, against the said
William Rosenvinge and Jennie H. Scott in an action
at law in the said Cireunit Court, on the verdict of a
jury as appears of record in the said Circuit Court.

Now, therefore, the condition of this recognizance
is such that if the said William Rosenvinge shall prose-
cute the said appeal with effect, and also pay and satisfy
(if the said judgment be affirmed), all the damages and 40
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costs adjudged in the former judement, and all costs
and damages to be awarded for delay of execution,
then this recognizance to be void, else to remain in
Fall foree.
Witness: C. Raymond ILiyons
WILLIAM ROSENVINGE, (L. S.)
NATIONAL SURETY COMPANY, (L. S.)

BY C. RAYMOND LYONS, (L. S.)
Attorney in fact

Taken and acknowledged before me this seventeenth
day of November, A. D. 1925.

20 SCHUYLER C. VAN CLEEF,
Supreme Court Commissioner

Filed November 21, 1925 F. Wm. Hilker, Clerk

Notice of Appeal and Grounds

MIDDLESEX COUNTY CIRCUIT COURT.

MARGARET L. RICE and
JAMES J. RICE, ACTION AT
Appellees, LAW. ;
ol NOTICE OF
WILLIAM ROSENVINGE andl APPEAL AND
JENNIE H. SCOTT, GROUNDS.
Appellants.

TO: JOHN A. COAN, Attorney for Appellees.

TAKE NOTICE that the appellant, JENNIE H.
SCOTT, one of the defendants in the above entitled
action, hereby appeals to the Supreme Court of the
State of New Jersey, from the whole of the judgment
entered in this cause on the following grounds:

1. Upon all the exceptions taken by Jennie II.
Scott in the trial of the above entitled action, among
which appears of record the following:

(a) To so much of the charge wherein the Trial
Judge said— ¢ Although I have no right to direct a

verdict, I have a right to say to you, for your con-
sideration, but without controlling you, that it
secems to me that all of these plaintiffs in this case,
with possibly the exception of the husband of one
of these women, which I will afterwards refer to,
1s entitled to a verdict.”’

(b) To so much of said charge wherein the Trial
Judge said— ‘Now, if you find, as I think you will,

—but that is entirely up to you,—that those I have

mentioned are entitled to verdicts, Mr. Adams, Mrs,

Cox, Mr. Cox, and Mrs. Rice, who is responsible?”’

A. C. STREITWOLF,
Attorney for Appellant, Jennie H. Scott. 40




Order of Consolidation

NEW JERSEY SUPREME COURT

GEORGIANNA COX and
GEORGE COX,
Appellees,
VS,
WILLIAM ROSENVING
JENNIE H. SCOTT,
Appellants.

E and

MARGARET L. RICE and
JAMES J. RICE, ORDER OF
Appellees, \| CONSOLIDA-
vs. TION OF
WILLIAM ROSENVINGE and| APFEALS.
JENNIE H, SCOTT,

JOHN ADAMS,

Appellants.

Appellee,
VS.
WILLIAM ROSENVINGE and
JENNIE H. SCOTT,

Appellants.

An appeal having been taken by the defendant,
Wiiliam Rosenvinge, and likewise by the defendant,
Jennie H. Scott, and the jury having awarded a ver-
diet in favor of the plaintiffs as against the defend-
ants, in each action, and judgments having been en-
tered in the above entitled actions in favor of the
plaintiffs as against the defendants, and it now ap-
pearing to the court that upon the trial of said actions
the same were consolidated and tried as one action,
and that the record of the testimony taken in ‘said

40 cause at said trial constitutes but one individual record
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for the three distinet actions brought by the plaintiffs
against the said defendants, and it being further rep-
resented to the court that the defendant, William
Rosenvinge, has appealed from the said judgments, and
that the said defendant, Jennie H. Secott, has likewise
appealed from said judgments, and also from an order
subsequently entered setting aside the verdict in the
case of John Adams, and limiting a re-trial to the
issue of damages only, and it being further represented
to the ecourt that the disposal of said appeals by the
caid respective ldefendants can be best and more ad-
vantageously conducted by one record constituting the
¢ntire record ; it is on this day of Fgon
on motion of August C. Streitwolf, Attorney for the
defendant-appellant, Jennie H. Scott, by and with the
consent of William I". Vosseller, Attorney for the de-
fendant-appellant, William Rosenvinge, and by and
with the consent of John A. Coan, Attorney for the
plaintiffs,

ORDERED that the respective appeals taken by
the defendant, William Rosenvinge, and by the de-
fendant, Jennie II, Scott, be consolidated, and upon
the hearing and for the purpose of reaching a deter-
mination of said appeals, that one record constituting
the entire record shall be sufficient and in lieu of a
separate and distinet record on behalf of each defend-
ant-appellant; and in lieu of a separate and distinet
record in each case.

We hereby consent to the entry of the foregoing
order.

WM. F. VOSSELLER,
Attorney for Defendant-Appellant,
William Rosenvinge.

JOHN A. COAN,
Attorney for Plaintiffs.
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NEW JERSEY SUPREME COURT

No. 65, May T., 1926,

GEORGIANNA COX et ux
VS.

WILLIAM ROSENVINGE and

JENNIE H. SCOTT
JOHN ADAMS

VS.
SAME.

MARGARET L. RICE et ux
VS.
SAME.

Appeals from Middlesex Cireuit Court.

Argued before Gummere, Chief Justice, and Jus-
tices Trenchard and Minturn,

For the appellants, William F. Vosseller and A. C.
Streitwolf.

For the respondents, John A. Coan.

PER CURIAM

The above actions were brought by the several
plaintiffs to recover compensation for injuries received
by them, respectively, arising out of a collision between
a truck belonging to the defendant Jennie Scott, a bus
owned and operated by the defendant Rosenvinge, in
which Mrs. Cox and Mrs. Rice were passengers, and a
horse drawn vehicle belonging to and driven by the
plaintiff Adams. The cases were tried together, by

40 order of the court, and the trial resulted in verdicts

60-a
Per Curiam

against the defendants in each case. In the Cox and
Rice cases judgments were entered upon the verdiets;
and from those judgments the defendants severally
have appealed.

In the Adams case the plaintiff applied for an ob-
tained a rule to show cause why a new trial should nof
be directed for inadequacy of the verdiet, and upon
the return of that rule it was made absolute.  The
defendants have appealed in this case from the judg-
ment nisi entered on the first verdiet. It is manifest
from the facts stated that this latter appeal is pre-
maturely taken. No final judgment having been en-
tercd, there is nothing before us to review. This ap-
peal, therefore, will be dismissed.

The appeals of Rosenvinge taken from the judg-
ments in the Cox case and the Rice case are each of
them based solely upon the contention that the trial
court erred in refusing to order a nonsuit or direct a
verdiet because of the failure of proof showing that
the accident was the cause of negligence on his part.
Our examination of the state of the case sent up with
the appeals satisfies us that the questions of his negli-
sence and of its being the proximate cause of the acei-
dent were for the determination of the jury and not the
court. We conclude, therefore, that the judgments
against Rosenvinge in each of these two casts should
be affirmed.

As to the appeals of Jennie Scott in these cases:
One of the grounds relied upon for a reversal of the
judgments against her is direeted at the following in-
struction of the trial judgo to the jury: ‘‘This lady ™’
(Mrs. Cox) ‘‘is entitled to a verdiet. She is entitled
to a verdiet for the pain and suffering she endured.

for her permanent injuries. * * * * * Then she is en-
titled to compensation for any permanent injury tha
there is. Now, as to Mrs. Rice: If you believe that
she suffered any injuries, and any pain and suffering 40
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she endured, she is entitled to be compensated for NEW JERSEY SUPREME COURT
that.”” This instruction was eclearly erroneous, and
manifestly was harmful to the defendants. It took
from the jury the question of liability on the part of

GEORGIANNA COX and \

; e ! GEORGE COX
the defendants, or one of them. It is true that the BORG R G o6
; Plaintiffs,

trial judge modified this instruection to some extent
VS.

WILLIAM ROSENVINGE and
JENNIE H. SCOTT,
Defendants.

in other portions of his charge; but the rule is well

settled that an erroneous instruction followed or ae-

companied by a correct one is not cured by the latter.

unless it is also expressly withdrawn, the reason being

that the jury is left at liberty to adopt either of the : JOHN ADAMS,

contrary instruections. State v. Tapack, 78 N. J. L. Plaintift,

208, Collins v. Central R. R. Co. of N. J., 90 N. J. L. 1

593. il WILLIAM ROSENVINGE and
For the reason indicated, the judgments against JENNIE H. SCOTT,

Mrs. Scott in these two cases will be reversed. Defendants.

On Appeal
From the
Supreme Court

20 MARGARET L. RICE and
JAMES J. RICE,
Plaintifts,
VS.
WILLTAM ROSENVINGE and
JENNIE H. SCOTT,

Defondants./

Take notice that defendant William Rosenvinge
appeals to the Court of Errors and Appeals from the
whole of the judgments entered in these causes on the
oround that the Supreme Court erred in affirming the
judgments under review against the said defendant.

30

WM. F. VOSSELLER,
Attorney for Defendant.
To JOHN COAN,
Attorney for Plaintiffs.
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NEW JERSEY SUPREME COURT

‘(:(7\'}? ; . \v\:‘i > X ¢ A OIrm T m
(‘ll J l( [A\A‘A \ (J()A\ ]]](—1_ ;‘L(_‘ IIOA\ A\l
;v{‘(.'\ )l,: i | 7 <
GEORGI LOA\A % TLAW.
Plaintiffs-Respondents, Order of N
‘ “cer Affirm-

VS. ) ance As to William

ROSENVINGE and Rosenvinge and of
VA LU 3 r ki ¢ ( i

SCOTT
Defendants-Appellants.

Reversal As to
Jennie II. Secott.

This eause having been duly submitted on briefs at
the May 'T'erm, 1926, of this court, by August C. Streit-

1

wolf and William I. Vosseller, of counsel for the ap-

peliants, and John A. Coan, of counsel for the re-
spondents, and the eourt having inspected the record
and judgment below, and considered the causes as-
signed for error on the grounds of appeal therein:

It ig

thereupon on this 19th day of November, 1926,
RDERF

1ED that the judgment of the Middlesex County

ircuit Court be in all thines affirmed so far as the
a

same relates to, affects or concerns the judgment

against the defendant William Rosenvinge.
It 1s further ORDERED that the said judgment of
the Middlesex County Circuit Court be in all things

reversed, set aside and for no

thing holding, so far as
the same relates to, affects or concerns the defendant,
sennie H. Scott.

It is fnrther ORDERED. that the record and proceed-
ines be remitted to the said Middlesex County Circuit
Court to be proceeded with in accordance with this
judgment and the practice of said court.

t is further ORDERED that the plaintiffs are en-
titled to their costs in this court against the defendant,
William Rosenvinge.

Fntered Nov. 22, 1926. On motion of
JOHN A. COAN,

Attorney of Respondents

60-e
Order of Dismissal

NEW JERSEY SUPREME COURT

JOHN ADAMS,

Plaintiff, ACTION AT
LAW.

vS.
WILLIAM ROSENVINGE and Order of
JENNIE H. SCOTT, Dismissal.
Defendants.

The above cause having been tried in the Middlesex
County Cireuit Court, and a verdict thereon rendered
in favor of the plaintiff; and it appearing that a rule
to show cause why a new trial should not be directed
for inadequacy of the verdict was returned, and on the
learine of said rule to show cause that the same was
made absolute; and it further appearing that the de-
fendants appealed to this court from the judgment Nisi
entered on the first verdict; and the court being of the
(pinion that said appeal was prematurely taken:

It is therefore on this 19th day of November, 1926,
on motion of John A. Coan, Attorney for the Plaintiff,
ORDERED that the appeal of the defendants, William
Rosenvinge and Jennie H. Scott, in the above entitled
cause, be and the same is hereby dismissed with costs.

Entered Nov. 22, 1926.
On Motion of
JOHN A. COAN,
Attorney of Plaintiff.

10
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NEW JERSEY SUPREME COURT

MARGARET L. RICE and ACTION AT
JAMES J. RICE, LAW.
Plaintiffs-Respondents,{ Order of Affirm-
VS, ) ance As to William
WILLIAM ROSENVINGE and Rosenvinge and of
JENNIE H. SCOTT, Reversal As to
Defendants-Appellants ) Jennie H. Scott.

This cause having been duly submitted on briefs at
the May Term, 1926, of this court, by August C. Streit-
volf and William F. Vosseller, of counsel for the ap-
pellants, and John A. Coan, of counsel for the re-
spondents, and the court having inspected the record
and judgment below, and considered the causes assigned
for error on the grounds of appeal therein:

It is thereupon on this 19th day of November, 1926,
ORDERED that the judgment of the Middlesex County
(ircuit Court be in all things affirmed so far as the same
relates to, affects or concerns the judgment against the
defendant, William Rosenvinge.

1t is further ORDERED that the said judgment of
the Middlesex County Cireuit Court be in all things
reversed, set aside and for nothing holding, so far as
the same relates to, affects or concerns the defendant,
Jennie II. Scott.

It is further ORDERED that the record and pro-
ceedings be remitted to the said Middlesex County
(reuit Court to be proceeded with in accordance with
this judegment and the practice of said court.

It is further ORDERED that the plaintiffs are en-
titled to their costs in this court against the defendant,
William Rosenvinge.

Entered Nov. 22, 1926. On Motion of
JOHN A. COAN,
Attorney of Respondents.

60-g
Testimony
MIDDLESX COUNTY CIRCUIT COURT

SEPTEMBER TERM, 1925

GEORGIANNA COX and GEORGE COX\

VS.
WILLIAM ROSENVINGE and
JENNIE, SOOI e ’

JOHN ADAMS

VS.
WILLIAM ROSENVINGE :
JENNIE SCOTT

MARGARET L. RICE and
JAMES J. RICE

VS.
WILLIAM ROSENVINGE

JENNIE SCOTT

Transcript of stenographer’s notes of evidence In
the above entitled cause taken before HON. PETER F.
DALY, Cireuit Court Judge, and a Jury, at the Mid-
dlesex County Court House in the City of New Bruns-
wick, New Jersey, on the 18th day of September A. D,
1925, at 10 A. M.

Appearances:
JOHN A. COAN, Esq.,
Counsel for the Plaintiffs.

WALTER L. HETFIELD, JR., Esq.,
WILLIAM F. VOSSELLER, Esq., .
Counsel for the Defendant, William Rosenvinge

AUGUST C. STREITWOLF, Esq.,
Clounsel for the Defendant, Jennie Scott.
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61
Mrs. Cox—Direct

A jury being empanelled and found satisfactory,
they were sworn.

\[r. Coan cpens the case for the plaintiffs.

Mr. Vosseller opens the case for the defendant,
William Rosenvinge.

Mr. Streitwolf opens the case for the defendant,

Jennie Scott.

GEORGIANA COX, one of the plaintiffs, being duly
sworn according to law on her oath, saith:

DIRECT EXAMINATION

BY MR. COAN:

Q. Mrs. Cox, you arc onc¢ of the plaintiffs in this
case? A. I am.

Q. You are the wife of George Cox, who sits here
next to me¢ A. I am.

(). Where do. you live? A. 214 North Broadway,
South Amboy.

Q. How long have you lived in South Amboy?
A. About twenty-two years. I was born in South
\mboy, but I was taken away from there as a child, on
acconnt of the death of my mother, but I have been
there a resident now for abcut twenty-four years.

Q. How many children have you? A. Four.

Q. How old is the oldest? A. The oldest is in his
fifteenth year. .

(). The youngest? - A. Four years old.

]
Q. )

[rs. Margaret Rice, do you know her? A. Yes,
that is my mother-in-law.

Q. That is the mother of your husband? A. Yes.

Q. Referring to the 3rd day of October, 1924, do
you remember that day? A. I do.

Q. State whether or not you and Mrs. Rice started
to go any place on that day? A. We started for Perth
Amboy.

10
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Mrs, Cox—Direct

Q. What time was it when you started to go to
Perth Amboy? A. I left the house about quarter to
cleven,

Q. What means were you taking to go to Perth
Amboyv? A. We took the bus at the corner of Broad-
way and Main Street.

Q. Is that near your house? A. That is just the
store from our house.

Q. What buildihg between the corner and your
bouset A. One door.

Q. What bus was it, if you know? A. It was called
Bill’s bus.

Q. Do you remember the number of it? A. No. 10.

Q. What course was followed by that bus on its way
from the corner of Main Street and Broadway toward
Perth Amboy? What way did it go? A. It went down
the incline to go under the bridge.

Q. Is that the road that is known as the Pennsyl-
vania Roadway? A. It is.

Q. Runs down under the overhead crussing of the
Cennsylvania Railroad Company? A. Yes, sir.

Q. Were there other passengers in the bus besides
vourself and Mrs. Rice? A. There was four others.

Q. Did you get to Perth Amboy? A. I did not. We
oot not quite to the bridge.

Q. There are two bridges crossing the road, aren’t
there, Mrs. Cox? A. Yes, there is.

Q. When you say to the bridge, which bridge do you
refer to? A. The first one.

(. That is the one that is nearest to South A»"\ml)o;y ?
A. The one nearcst to South Amboy.

. Are you familiar with that road leading from Main
Strecet down to the bridge? Do you go over it fre-
quently? A. Well, I can’t frequently, no, I do not.

Q. It is right near your house, isn’t it? A. Yes,
it is.

63
Mrs, Cox—Direct

Q). What have you to say as to whether or not the
overhead erossing can be scen along the roadway from
Main Street and Broadway? A. Well, that T have never
took notice. I don’t know.

Q. Well, now, you say you didn’t get quite to the
bridee. What stopped? A. That 13y more than I know.

Q. Well, did the bus stop. A. I don’t know even
that.

Q). Well, did the bus stop before it got to the
bridee, or did it continue going? A. It continued
coing, as far as I know.

Q. What were you doing in the bus? A. I
talking to my baby.

Q. You had the baby with yonu? A. I did.

Q. Where were you sitting? A. I was sitting on
thie right-hand side of the bus.

Q. That 18 as you went to Perth Amboy you were
on the right-hand side? A. No. I was on the left-hand
side of the bus voing to Perth.

Q. The right-hand side as you went in? A. Yes.

Q. Where was Mrs. Rice sitting? A. Mother was
sitting on the right-hand side of me.

Q. On the same side of the bus you were sitting?
A, VY(;‘S,

Q. But on your right-hand side? A. On my right.

o)
Q. Were the seats running sideways along the length

of the bus, or parallel? A. They were running length-
ways of the bus.

Q. Your back, as you sat there, was against the
window on that side of the bus A. Yes.

Q. Did you observe a wagon in front of you? A. I
did not.

Q. Tell us what happened? A. I can’t tell what
happened, only that there was an awful crash together
and that is all T remember.

Q. I didn’t hear that. A. There was an awful crash
come, and that is the last I remember.




Mrs, Cox—Direct

Q. Do you know what caused the crash? A. I
didn’t at that time.

Q. Did you see anything there? A. No, I did not.

Q. Do you know what happened to you? Did you
remain in vour seat? A. That is more than I can tell.
[ couldn’t tell.

Q. What 1is the mnext thing that you can tell?
A. Next thing I can tell is when my husband stood
there by me.

Q. Where is that? A. That i when I was in the
house laying on the couch.

Q. In what house? A. In my home.

Q. Do you know what time that was? A. No, I do
not.

Q. Do you remember whether or not you were at
the hospital? A. No, I do not.

Q. Well, now, when you saw your hushband standing
there by you in your own house what condition were
vouin? A. Well, I don’t know. All I know that every-
thing seemed like a blank to me.

Q. Well, did you find that you had any injuries?
A. I did.

(). What injuries did you have? A. I could not
use my right side.

Q. Anything else? A. Well, my face was eut. That
had been taken care of.

Q. Well, were there bandages on your face? A. Yes,
there was bandages on my face.

Q. How many cuts did you have on your face? A. I
had one over the eye.

Q. Over which eye? A. Over my left eye.

Q. Yes? A. And there was one on my eye brow,
one on my nose, and one¢ on my cheek, and one on the
chin.

Q. One over your left eye? A. One over there (in-
dicating).

6o
MMrs. Cox—Direct

Q. You say one in the eye brow? A. One in the
ve brow.

Q. One on the side of the nose? A. One on the side
f the nose.

Q. On the left side of the nose? A. There is one
here.

Q. One on the left cheek? A. And one down here
on the chin.

Q. On the left side of the chin? A. The chin.

Q. What have you to say. if anything, as to your
arm and shoulder on the right side? A. I cannot use
my arm at all hardly now.

Q. To what extent can yvou use it? A. Well, not
very much. I ecan’t hardly get it up to comb my hair.
Which arm is that? A. That is my right arm.

. What other injuries? A. T had my teeth knocked

)
)

out.

Q. How many teeth knocked out? A. There was
four in the front, and my own capped tooth, and four
in the back.

Q). Were they knocked out at that time? A. No.
They were not. They were all in good condition.

Q. No, but were they knocked out while you were
in this bus? A. Yes, they were knocked out while T
was in this bus.

Q. Actually taken out of your mouth in the bus?
A. Yes.

Q. You say there was a capped tooth; where was
that? A. That was right here (indicating).

Q. What happened to that? A. The cap was
knocked off and it was broke.

Q. What was your condition before you went on
the bus on that day, Mrs. Cox? A. I was perfectly
all right.

Q. What has been your condition since? A. Well,
I have been in terribly poor health since.

Q. Tell the Court and jury what evidences of poor
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health you have today. A. Well, T ecan’t do my own
work, and I have been a person to do my own work,
[ cannot use my arm, and tell the truth I am in an
awful nervous state.

(). The-great toe on your right foot, have you any-
thing e say about that? A. Yes, that bothers me all
the tbme.

Q How long a time was it before you were able to
wear a shoe on that foot? A. I was three months be-
rore I could get a shoe on and I can’t get a shoe on
vet. I have got a shoe that does not fit me, it is too large
for my foot.

Q. That is, you could not wear any shoe¢ on it for
three months? A. No.

Q. And since that time you have to wear a large
size shoe? A. And since that time I have to wear a
large size shoe.

Q. At first when you began to put a shoe on did any-
thing happen to the toe? A. Certainly did, it turned all
black, and my foot turned black, even around my ankle
part there.

Q. Does that continue to this time? A. At times it
gets very red now.

Q. Gets red now? A. Yes.

Q. That is the toe? A. Yes.

Q. You say you were on a couch in your own house
when you first realized your condition. Now, were you
pnt to bed? A. I was.

Q. How long did you remain in bed? A. Six weeks.

Q. And after you got up after six weeks what did
you do? A. I just sat around the house, sat in a chair.

Q. For how long a time did you sit in the chair?
A. Well, T sat there three or four weeks, I don’t know
which, around the house.

Q. And after that what did you do? A. Tried to
do whatever I could, what little work I could do around

40 the house.
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Q. When was the first time that you were able to
co out of your house after the 3rd of October? A. The
29th of November.

Q. Did that have any effect on you? A. That
certainly did. I come down to your place and T was
hardly able to get home,

Q. What did you do when you got home? A. I went
to bed and I stayed there for a couple of days.

Q. How long were you in bed then? A. I was in
bed for about two days then. But I had been laying
around alil the time.

Q. How long were you confined to your house after
that time that you were out on November 28th or 29th?
A. Well, that I don’t know. I didn’t go again until I
was called on siekness.

Q. Prior to the 3rd of October who had been ac-
customed to do your work? A. I got my sister-in-law
to do it.

Q. No. Before October 3rd who did your work?
A. I done my own.

Q. What did your family consist of at that time?
A. Consisted of seven of us.

Q. Who were they? A. They were my four chil-
dren.,

Q. Yes. A. My husband and my brother-in-law and
myself.

Q. And after October 3rd who did your work?
A. Mrs. Anna Cox.

Q. That is the wife of your brother-in-law? A. Yes.

Q. Had she been a member of your household be-
fore that time? A. She was not.

Q. Why did she come to your household? A. I had
to have someone to do my work.

Q. For how long a time did Mrs. Cox remain at your

house? A. She remained with me from the accident till
the 16th of November.
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Q. She remained there constantly during that time?
A. Constantly during that time.

Q. After the 16th of November who did your work?
A. Why, I done what I could and the heavy work that
[ could not do, she come back and forth and done for
ne.

Q. That is Mrs. Anna Cox came back? A. Yes.

Q. She lives in South Amboy? A. She lives in South
Amboy.

Q. State whether or not she was compensated for
the work that she did? = Was she paid for it? A. No.
The bill is in for it. She is waitine for her money.

Q. What is her bill? A. Her bill wag $3 a day.

Q. Do you knew what the total of it was? A. $135.

Q Have you had the services of a doctor? A. I
Lave.

Q. Are you still under the doctor’s sare? A. I am.

Q. Who was the doctor? A. Dr. Ulner.

Q. Dr. Ulner is of South Amboy? A. Yes, sir.

Q. How long have you been under Dr. Ulner’s care?

Ever since the accident.

Q. -Are you still under his care? A. I am.

Q. Did you have any other doctor? A. I did.

Q. Who was it? A. Dr. Weber.

Q: How many times did you have Dr. Weber? A. I
don’t know.

Q. Well, now, can’t you give us some idea of it. Was
it once or more than once? A. It was more than once,
because he made quite some ecalls, but I don’t know
exactly.

Q Was that during the same time that Dr. Ulner
was taking care of you? A. After Dr. Ulner.,

Q. Have you had your teeth repaired or fixed?
A. No, I have not.

Q. Have you been to see a dentist in connection
with it? A. I have.
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(). Have you obtained cstimates as to what the cost
of fixing vour teeth will be? A. The cost will be §80.

@, Hm‘tv wheéther or not that is the lowest price you
were able to obtain. A. That is the lowest one I conld
_tl‘(‘l'.

Q. After consulting how many dentists? A. After
four.

Q. Do you know what Dr. Wecber’s- charge was?
A. No, I do not.

Q. What is your condition now, Mrs. Cox? A. Well,
my condition now is very poor.

Q. Are you able to do your houschold work yet?
A. No, I am not.

(). Whom do you have do the work? A. Well, some
of 1t I have to send out, and the other I still have my
sister-in-law come to do it.

Q. What do you send out? A. I send all the wash-
ing out.

Q). The laundry? A. The laundry.

Q. Mrs. Cox still comes to assist you in the work?

Yes.

Q. Who does the cooking in the house? A. Well,
cgenerally my oldest son helps me, and I try to do what
[ can myself.

Q. Can you tell us in detail what your condition is

this time? A. Well, my shoulder is bothering me,
and the right side bothers me, and I still have very
weak spells.

Q. How frequently do you have weak spells?
\. Well, maybe {two or three times a week.

Q. When you say weak spells, what do you mean
by that? A. Why, I get so weak that I faint.

Q. What have you to say as to the use of your arm?
A. T can’t hardly use my arm for anything. As far as I
can get it is like that (indicating). 'If I go to raise it
tp I can’t get it down, and distress comes through here

indicating).
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(). Did you recently have an injury because of that?
Did you injure a finger? A. Yes.

Q. When was that? A. That was in May.

Q. What happened? A. Why, I went to raise the
window and as I went to raise the window, why, my

arm give way, and the window come down.

Q. Did it come on your finger? A. Come on my
hand.

Q. Are there sears on your face and forehead as a
result of those cuts? A. There is.

Q. Will you step down and shew them to the jury,
please ?

(Witness indicates to the jury.)

MR. COAN: I think you may cross-examine.
CROSS-EXAMINATION

BY MR. VOSSELLER:

Q. Mrs. Cox, what sort of a day as to clearness was
October 3, 19242 A. Well, as far as I can remember T
ouess it was clear.

Q. You don’t remember whether the sun was shin-
ing or not? A. No, I do not.

Q. This road where this accident happened—is it
straight or curved? A. Well, it is a curved road.

Q. Does the curve start behind where you were hit?
What I am trying to get at is, how far from the bus
could you look behind you? How far could you see a
car coming? A. Well, T don’t know for I have never
tried to look in back when the car is going.

Q. Well, is it much of a eurve or just a gentle curve?
A. Well, that is more than T know because I am not a
person to be on the street.

Q. How often had you ridden in this bus to Perth
Amboy? A. Well, I don’t think I went to Perth Amboy

40 over a dozen times.
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Q. Did you generally go by bus? A. When the
trolleys was running I generally went by trolley.

Q. How many times have you gone by bus approxi-
nately? A. Not very many.

Q. Five or six times? A. Maybe probably that.
Q. Did you generally take this bus? A. No, I took
the first bus that come along.

Q. They were all run by the same man? A. I'don’t
know that.

(). When the accident happened was the car or the
bus in which you were riding, was that going or was
it stopped? A. I couldn’t tell you. I don’t know. It
come so quick I aon’t know.

Q. Well, can you tell whether vou were moving fast
ov slow? A. Well, I don’t even know that.

Q. Did you see a wagon ahead of you? A. No, I
did not.

Q. You didn’t hear the truck that hit you from be-
hind? A.T felt it

Q. But you didn’t hear it? "A.' No.

Q. Or see it? A. No.

CROSS-EXAMINATION

BY MR. STREITWOLF:

Q. You say vou got on this bus at the corner of
Broadway and Main Street. Did you get on while it
was on Broadway or did you get on while it was on
Main Street? A. Broadway and Main Street, there is
a corner right there.

Q. What part did you get on? Had the bus gone
around Broadway into Main Street? A. No, the bus
was going down.,

Q. Before the bus had turned into Main Street it
had stopped at that corner and you had gotten on, is
that right? Before it had turned into Main Street?
A. Well, it was-on Main Street.

40
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Q. This bus came through Broadway going in the
direction of Perth Amboy, and Broadway is at right
angles to Main Street, is it not? I don’t want to con-
fuze you. Assuming that this is Main Street you got
on the bus while the bus was still in Broadway?
A. No, I got on the bus on Main Street.

Q. It had gone around the corner? A. No, it had
not.

Q. On which corner of Main Street did you get on,
the one nearest to Perth Amboy, or the one closer to—-
A. T got on the left-hand corner.

Q. The left-hand corner of Broadway and Main?
A. Of Broadway and Main.

Q. On Main Street? A. Yes.

Q. At that time the bus was headed down Main
Street? A. Yes.

Q. Is Dr. Ulner in court today? A. Yes.

Q. Have you ever been troubled with rheumatism?
A. No.

Q. Neuritis? A. No.

Q. Are you troubled with neuritis now? A. Not
as far as I know of.

Q. Are you troubled with pain in your shoulder at
night, while you are resting, or trying to get your
sleep? A. I am troubled with my shoulder all along.

Q. More so at night than at other times? A. Well,
[ don’t know. It pains me all times. I don’t see I
have any relief.

Q. Constantly? A. All the time. A

Q. You say you had no such pain prior to the acci-
dent? A. I did.

Q. Is the arm or shoulder in any way swollen?

A. At times it i1s swollen terribly.

Q. Is it at the present moment? A. It is.

MR. STREITWOLF: Will there be any objection
to having this witness submit to a medical examination

40 by Mrs. Dr. Long, at the noon recess, so that I can see
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if there is anything swollen there in that shoulder? I
think the case will go on after recess and I am certain
this woman will not be inconvenienced by a slight ex-
amination,

THE COURT: There will not be any objection.
The jury can tell themselves.

MR. STREITWOLF: I was going to save that em-
barrassment.

THE COURT: Go on with the case. That will be
taken care of. Any objection, Mr, Coan?

MR. COAN: No, sir.

Q. Now, Mrs. Cox, I understand you were siX
weeks in bed. Is that right? A. That is right.

Q. And you were three or four weeks in a chair,
[s that right? A. Yes. :

Q. Your memory as to what happened in your con-
dition was a little better last March than it is today,
was it not? A. Well, T don’t know whether it is or not.

Q. You would not say it is no better? No, I would
not.

Q. Mrs. Cox, I ask you if that is your signature
(showing paper to witness)? A. Yes.

Q. You recognize your signature? A. Yes.

Q. Did you not swear on March 5th, 1925, on your
oath, in answer to the fourth interrogatory: ‘Were
you confined in your bed by reason of the injury com-
plained of, and if so for how long?’’ Did you not
answer: ‘‘Yes, from October 3rd to October 25th, and
in a chair for two weeks longer?’” Did you net swear
to that? A. Yes.

Q. Did you not swear in answer to the sixth mter-
rogatory: ‘‘Were you confined in your house by rcason
of the injury complained of, and if so, for how long?”’
And did you not answer: ‘‘Yes, in bed for three weeks,
in chair for two weeks, and confined to house thercafter
until November 28th; was out on November 28th, and

40
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again confined to the house until February Srd?’ Did
vou not so swear?

THE COURT: Tt is not denied, ig it?

MR. COAN: No, sir.

Q. When you testified there that you were confined
10 your hed three weeks, and to a chair two weeks, how
1o you reconcile your testimony this morning that you
were confined to your bed for six weeks and in the ehair
four or five weeks? Can you unswer that?

MR. STREITWSLF: I will take on the record ne
answer,

THE COURT: Maybe she does not understand it.

Q. T am asking you, Mrs. Cox, to explain the differ-
ence in what you swore to on March the 5th and what
you swear to today. On March 5th you said you were
confined to your bed three weeks and in your chair for
two weeks, and you testified this morning that you
were confined in bed six weeks and in a chair for four
or five weeks. T ask you to reconcile those inconsistent
two statements,

MR. STREITWOLF: T will take ‘“no answer.’’
The stenographer will mark on the record *‘no
answer.’’

Q. Now, Mrs. Cox, when Mr. Coan asked you about
the pay to your sister-in-law, Mrs. Anna Cox, you said
that she was waiting for her money. May T ask if you
have made an arrangement with, her that her pay 1is
predicated upon your obtaining a verdict here this
morning? A. No.

Q. Isn’t she a married woman? A. She is.

Q. Has she children? A. No.

Q. Is she a housekeeper? A. She is.

Q. Where does she live from your home, what is
the distance? A. Well, I could not tell you the dis-
tance, but she is on the opposite side of the town.

Q. Did she give you a bill for this $135? Did she

40 render you a bill for $135? A. She did.
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Q. Have you it here?. A. I guess Mr. Coan has it.

MR. STREITWOLF: Have you the bill, Mr. Coan?

MR. COAN: I am just going to look. I don’t know
whether I have or not. Here it is.

Q. When did you receive this bill that Mr. Coau
produces? Was it handed to you? A. It was handed
to my husband.

Q. In your presence? A. Well, that 1T don’t know.

Q. When was it handed to your husband? A. I
don’t even know that.

Q. Have you any objection to stating your age on
the record? A. No, not at all.

Q. How old are you? A. Thirty-six.

(). Before this accident happened had you consulted
a dentist for any tooth trouble? A. No. My teeth
were all fixed and in good condition.

Q. Did you ever wear a plate? A. Yes.

Q. You did wear a plate? A. Yes.

Q. On the upper or lower? A. In the upper.

Q. These teeth that were knocked out—were they
upper or lower? A. They were the upper teeth.

Q. Front? A. Yes.

Q. Although prior to the accident you did wear a
plate for upper teeth? A. Yes.

Q. What dentist did you see after the accident?
A. Berlew.

Q. Is he in South Amboy? A. Yes, he is in South
Amboy. '

Q. Who else? A. Burdell.

Q. He is a dentist? A. He is a dentist of Perth
Amboy.

Q. Who else? A. I don’t know the other names.

Q. You don’t know the other names? A. No.

Q. Where are they from, South Amboy? A. Perth
Amboy.

Q. Who went with you? A. I went myself.

Q. You don’t remember their names? A. No.
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Q. Can you give me their addresses? A. No, I don't
think I can. :

Q. What did Dr. Berlew tell you it would cost to
fix your teeth? A. $120.

Q. Wkhat did the other doctor tell you? A. He told
me $80. No, Berlew said $80 and Burdell said $120.

Q. But you have never had the work done? A. I
have never had the work done,

Q. Is that the cost for a plate and recapping one
tooth? A. That is the cost for fixing the upper teeth.
That is put a new plate and fix the upper teeth.

Q. Four teeth were knocked out? A. Yes.

Q. Were they part of the teeth that were attached
to the plate, that were knocked out? A. No. My own
teeth.

Q. You say two were broken or loosened? A. No.
two or three was broke.

Q. There was one tooth capped? A. The capped
tooth was broke off,

Q. How long were you at the hospital in South
Amboy, do you remember? A. T do not,

Q. You were there a few hours, were you not?
A. Idon’t know,

Q. May I ask you showed the jury a scar over the
forehead, indicating the left forehead, if T recall it cor-
rectly. Have you any other scars? A. One is on the
nose and one is on my face.

Q. Show me the scar on the nose. A. Right there
(indicating).

Q. The scar on the cheek, is there one there? A. I
don’t know whether there is one there or not.

Q. How about the chin? A. There is a small one
there.

Mrg, Cox—Cross

Q. Would you mind coming down here and letting
the jury see these other scars? You showed them the

one on the forehead.
(Witness indicates to the jury).
Q. Is the dentist in court, or either of them? A. No.

REDIRECT EXAMINATION

BY MR. COAN:

Q. At what corner of Main Street and Broadway
was it that you got on the bus? A. On the left corner.

Q. Which corner do you mean by that? A. Right
there where Sexton’s store is.

Q. Right at the corner of Sexton’s store? A. Yes.

Q. That is right where the trolley turns around the
corner at the right A. Yes,

MR. COAN: That is all.

JOHN ADAMS. A witness produced on behalf of 20
the plaintiffs, being duly sworn according to law on

his oath, saith:
DIRECT EXAMINATION

BY MR. COAN:

(James Sabo sworn as interpreter).

Q. Where do you live, Mr. Adams? A. South
Amboy.

Q. Is it South Amboy or is it Sayreville? A. Sayre-
ville.

Q. What do you do? A. Farming.

Q. How big a farm have you got? A. Twenty-two
acres; twenty-one and three-tenths acres.

Q. You are one of the plaintiffs in these cases? You
are bringing a suit here? A. He is one suing but he
does not know who he is suing.

Q. What were you doing on the 3rd of October
last? A. His wife had gone out for orders the day be- 40
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fore that, and he was to deliver the orders that she had
received, to the customers.

Q. What were you doing on the 3rd of October, on
this day? A. He had helped, him and his wife had
cathered up the vegetables out on the farm. and he was
to deliver them in Perth Amboy.

Q. How were you to deliver them in Perth Amboy?
tlow were you taking them to Perth Amboy? A. Horse
and wagon.

Q. How many horses? A. One.

Q. How far had you gotten toward Perth Amboy?
How far did you get toward Perth Amboy? A. He
has gone as far as the Pennsylvania bridge when he
was stopped.

Q. Who stopped you? A. State Highway foreman.

Q. Why were you stopped, if you know? What
were they doing there? A. The day before there was
a shower, and the shower has washed down a lot of
sand on the road and the highway men were there to
clean it away, and the foreman was there to guide the
fraffic. While the traffic was going one way he was
stopping the traffic from the opposite direction. and
he had halted Mr. Adams. .

Q. Now, Mr. Adams, where were you sitting on your
wagon when you were stopped? A. He was sitting on
the seat of the wagon.

Q. Where were your feet? A. Why, his foot was
resting on that foot rest that is on the wagon in front.

Q. Was there anything ahead of you going in the
same direction that you were? A. Why, there was no-
body going ahead of him at the time when he was
stopped.

Q. Was there anyvbody ahead of you at the time
that you were stopped? A. There was nothing on the
road. There was dirt on the road that the highway men
was cleaning away and the foreman stopped him, and

79
John Adams-—Direct

there was not anybody ahead of him before he got
there.

Q. When you were stopped there did anything
come down behind you? A. A bus.

Q. Do you know what bus that was? A. Bill’s bus
No. 10.

Q. Did Bill’s bus stopped? A. Bill’s bus stopped
between eight, ten feet away from my wagon.

Q. How long did you remain there after the bus
stopped? A. For about three minutes or so.

Q. And then what happened? A. He did not sce
anything, all he knew that he was struck.

Q. What struck you? A. The bus.

Q. When the bus hit your wagon what happened?
A. The horse had fallen to the sidewalk and the har-
ness has broke and the shaft come up and hit him.

Q. Hit who? A. Mr. Adams.

Q. What was the result of the shaft coming up and
striking you? A. He does not remember whether he
went off the wagon, or they took him off the wagon.

Q. Well, was there anything wrong with you after
that? A. Why, it seemed that when he is trying to get
up and he couldn’t get up, and by that time the State
Highway men had lifted his horse up and he hung on
to the horse to try to get up.

Q. What if anything was wrong with you? Did
you have any injury? A. He claims his ankle was
broken. He tried to get up and he couldn’t get up.

Q. Did you have any other injuries besides the
ankle? A. Only the other injury I had was my elbow
but at the time I didn’t think that it would amount to
anything.

Q. Did it bother you later? A. It still bothers me at
times.

Q. Did you speak to the doctor about it? A. Sure.

Q. Who was your doctor? A. Dr. Meecham.

Q. What have you to say about your harness, the 40
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harness that was on your horse that day? A. The har-

ness before I left the farm was in very good condition,

and after the accident it was all in two pieces.

Q. Did you have the harness repaired? A. I did
not have the harness repaired.

Q. Why didn’t you have it repaired? A. For the
price that the harness to be fixed I could have bought
a new one for it.

Q. How much did you pay for the harness when you
bought it? A. I paid $25 for the harness that was in
the aceident,

Q. How long before the accident? A. About a year
and a half,

Q. What about your wagon? A. The back of the
wagon was broken all to pieces, and the front, the shaft
was all broken, the back could not be used at all.

Q. Did you have the wagon repaired? A. No.

Q. How much did you pay for the wagon? A. I
paid $50 for the wagon.

Q. How long before the accident? A. Five months
before the acceident.

Q. Did you ascertain from a blacksmith or wheel-
wright how much it would cost to fix the wagon?
A. T don’t ask him.

Q. What have you to say about your horse?
A. Why, T could not use the horse after the accident.
for when vou hiteh the horse up to the wagon it seemed
that the back of the horse would go to pull, it.would
just cave right in, so he feared that he might get
stopped along the road some place so he shot the horse.

Q. How much did you pay for the horse? A. $35.

Q. How long before the accident? A. In between
three weeks or a month.

Q. You had some vegetables on the wagon, I under-
stand, is that so? A. T had vegetables on the wagon.

Q. What was the value of the vegetables which you

40 had on the wagon?
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MR. STREITWOLF: That is a conclusion. I
think T am entitled to a deseription of the vegetable
matter.

THE COURT: If you want to take up time with
cuch a trifle as that, yes.

Q. What did you have on the wagon? A. There
was turnips, corn, tomatoes, pepper, apples, soup
oreens, carrots and horse radishes.

Q. What was the value of them? A. The load was
between twenty-five and thirty dollars.

Q. Did you get anything at all for it? A. I did
not get a cent’s worth out of the whole load.

Q. Now, state whether or not you had other veget-
ables at your farm, either harvested, or in the fields.
A. T had vegetables that was picked, ready to take,
and there was vegetables on the farm that was to be
harvested. '

Q. What kind of vegetables were they that were
picked, ready to be harvested? Was that the same as
vou had on the wagon? A. Same vegetables as I had
on the wagon.

Q. What kind were in the field yet that had not
been harvested? A. I had on the farm beans, tomatoes,
potatoes, horse corn and sweet corn, lettuce, pepper and
cabbage.

Q. Were you able to harvest that?

MR. STREITWOLE': T object, first that the answer
calls for a conclusion. Secondly, that if he was unable
to it would not be consequently as a result of this acei-
dent. On the third reason, a case reported in 31 New
Jersey Law, 661, holds that damages to a person and
damage to property are two distinet causes of action.

THE COURT: I do not understand that last point.
What do you mean?

MR. STREITWOLF: They might be separate and
distinet counts.
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THE COURT: Aren’t there separate and distinet
counts ?

MR. STREITWOLF: No. I think my objection
goes to the merits. He asked if he could, as the re-
sult of this aceident, harvest those crops. A farmer

might be unable to, but he might, by the employment
of labor, and that might be an element of damage but
to say that he cannot do it I say is not consequential.

MR. COAN: That all depends on the facts of the
case.

THE COURT: T will allow the question and you
may take an exception.

(Question repeated by stenographer).

A. My wife was taking care of me and she could
not harvest it. When she went to the market to get a
man to work on the farm, they would not come out to
work, so he froze, all the erop that was left on the farm.

Q. What became of the things that were harvested
and picked and not sold?

THE COURT: Have you included that?

MR. COAN: Yes, sir.

THE COURT: Where?

MR. COAN: In the twentieth paragraph. (Read-
ing).

THE COURT: Go on.

MR. STREITWOLF': T offer the same objection.

A. All that wasn’t harvested was spoiled.

Q. What was the reasonable value of the material
that was harvested, and that which was still in the
fields at that time? A. The crop come between $650
and $700, that was spoiled by the frost, and what was
not sold was spoiled also.

Q. After you were injured on this roadway where
were you taken? A. They took me to the hospital.

Q. What hospital was it? A. South Amboy.

Q. How long did you remain in the hospital?

40 A. About four hours for they could not get a doctor

John Adams—Direct

for there was an operation in the hospital at the time.

Q. Did you go home that day? A. 1 went home
that day.

Q). How long did you remain at home after that?

| am always at home,.

Q. Were you in bed? A. I was in bed two weeks.

Q. And then what did you do after the two weeks?

I walked on cruteches for two months,

Q. How long before you were able to do any more
work? A. About six or seven weeks after the accident
the only thing I could do was look around after the
chickens and around the house to mind the cow and the
horse.

Q. Did you have any pain from your ankle or your
elbow? A. While T was in bed I could not even turn
for one reason that the knee was in plaster and it
pained me so much.

Q. Did you have pain from the elbow? A. It still 20

pains me once in a while.
Q. Ts the ankle all right now? A. It is fair.
MR. COAN: (ross-examine,

CROSS-EXAMINATION

BY MR. VOSSELLER:

Q. What do you mean by fair, when you say your
ankle is fair? A. Not very good condition.

Q. This wagon that you were driving this day—
did it have a top or not? A. Yes.

Q. Was it open front and back? A. It was open on
both ends.

Q. Is the road straight where you were hit by this
truck or this bus? A. The road is straight where the
bus has struck my wagon, but just before where I was
standing it starts in to making a bend.
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Q. How far can you see behind you from where
your wagon was standing? A. I could sece as far the
the corner. I don’t know what corner it is.

Q. Approximately how many feet? A. Around two
hundred feet, or two hundred and fifty.

Q. Did you hear the bus come up behind you and
stop? A. 1 heard the bus come up and stop.

Q. Did you look behind to see what was behind
you? A. I don’t look since that. I looked back when
[ seen the bus stop and then I did not pay any more
attention.

Q. How long after the bus stopped were you run
‘nto? A. The bus, while T was standing there, [ was
truck a few minutes later.

Q. Can you tell me about how many minutes you
were standing, and the bus was standing, before you
were struck? A. In between four and five minutes.

Q . Do you know what made the bus hit your
wagon? A. I do not know why, or how the bus hit my
wagon.

(). The bus was standing still? A. The bus was
standing still.

Q. And was how many feet behind your wagon?
A. Between eight and ten foot.

Q. Why do you sue Jennie Scott? A. The reason
[ am suing Jennie Scott is that the truck, that gentle-
man hit the bus and the bus had hit my wagon.

Q. So that when your wagon was hit, it wasn’t the
bus of itself that hit you, but because of another truck
that ran into that? TIs that the idea you want to im-
part? A. That is the reason I am suing him, because
the bus was standing and the truck come up and hit
it, and the bus hit me,

John Adams—Cross

CROSS-EXAMINATION

BY MR. STREITWOLF:

Q. You said that the bus and you were standing
four or five minutes. Do you mean you were there four
or five minutes, or the bus and you were there four or
five minutes before the bus struck you? A. Why, I
stood there three minutes and then the bus followed
about two minutes after, and then the accident come
right after that.

Q. Tn other words, you were there three minutes
before the bus arrived? A. I was there about three
minutes, but T had no wateh to time myself while I
was standing there before the bus arrived.

Q. And then the bus arrived and how soon after
that did the accident happen? A. When the bus ar-
rived it wasn’t long after the accident had came.

Q. You said just a moment ago, if T recall the in-
terpreter correctly, shortly after the bus arrived the
accident happened. Tell me what you meant by short-
ly after the bus arrived the accident happened, refer-
ring to time. A. In between two and three minutes after
the bus had stopped the accident had happened.

Q. What did you mean then when you said before
that it was four and five minutes after you stopped?
A. 1 didn’t take out my wateh to see.

Q. When you testified that you were standing there
three minutes before the bus arrived, is it not true that
vou are simply guessing at your time? A. I just made
a cuess that it was three minutes after I had stopped
that the bus has arrived.

Q. And that is likewise true as to your former
answer as to how long the bus had stood there before
{he accident happened? A. The bus had arrived two
minutes after I was standing.

Q. You are just guessing at that time? A. I am
just guessing at the time for I had no wateh on me.
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Q. You say you still have trouble using your elbow?

My elbow still hothers me.

Q. Is 1t swollen? A. It is not swelled up, but the
hones bother me.

Q. What part of the elbow? Please show it to the
jury.

(Witness indicates to the jury).

Q. Have you the harness in court? A. The harness
s not in court. We was waiting for someone to come
to sce the damages that there was on the harness and
the wagon; the wagon is still at home, but the harness.
I have small children and they have pulled it apart.

MR. STREITWOLF: I move to strike it out as not
responsive,

THE COURT: It is not responsive.

Q. You testified that you paid $25 for the harness
about one and one-half years ago. A. Yes. 1 paid
about $25 for the harness a year and a half ago.

Q. Is this your signature? (Showing paper to wit-
ness). A. He don’t know if he did sign it or not.

Q. Is that your signature (showing paper to wit-
ness)? A. Yes.

Q. You testified 1in interrogatories, wunder the
ninth question that was propounded as to your dam-
ages, that you placed $50 on the harness. Why did you
ask $50 damage for the harness when you only paid
$25 for it? A. Why, it is the wagon that he established
at $50,-not the harness.

MR. STREITWOLF: 1 will offer the interroga-
tories and the answers to the interrogatories,

MR. COAN: 1 object to it at this time.

THE COURT: You cannot offer them under cross-

examination of the plaintiff. But, there being no ob-
jection, it is admitted.
(Interrogatories entered in evidence and marked

Exhibit D-1).

John Adams—Cross

(Answers entered in evidence and marked Exhibit
D2k

Q. How soon after the accident did you shoot the
horse? A. T waited for the horse to become better but
| scen that he was just the same, and in about three
weeks” time T had shot him.

. Did you have more than this one horse? A. I
had one extra horse beside this one,

Q. You testified that you paid $35 for the horse.
In answer to the ninth interrogatory you placed a val-
uation of $50 on the horse. How do you justify asking
$50 for the horse, in the ninth interrogatory, when you
only paid $35 for it? A. The reason I asked $50 for
the horse is for the trouble, $15 was extra for breaking
the horse in to the farin work, and that made it a
trouble of $15 which T had paid to the $35.

Q. In relation to these vegetables that were not har-
vested, or still growing upon the farm, 1 want you to
enumerate what vegetables were not harvested.
A. There was everything I had what was on the farm.

Q. Did we have any frost in the vear 1924 before
October 3rd? A. There was no frost until October 3rd.

Q. You testified that the value of the harvested and
unharvested erop was $650 to $700. On February 8th,,
when you swore to your deposition you placed a valu-
ation of $600 on these vegetables. How do you now
justify the increase of fifty or one hundred dollars?
A. That was my first estimation on the crop that was
still out in the field, but my second estimation was that
I had overlooked the hay that was still out in the field.
the second erop, which amounted in between fifty and
one hundred dollars.

Q. So that on February 28th, four months after
the accident, you placed a valuation which at this late
day you say was wrong? A. The reason he had set
that his price was that he figured he would get some-
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body to eut his hay for him, but he could not get any
help.

Q). After the accident did you not go to the police
court? A. I did not go but my wife was.

Q. Weren’t you in front of the police court? A. 1
was not,

MR. STREITWOLF: That is all.

BY MR. VOSSELLER:

Q). Is there a grade downhill where this accident
happened? A. Sure. '

Q. Is it a sharp grade, steep grade or is it a very
oradual grade? A. Sharp, sliding.

Q. Where does the hill start?

THE COURT: Aren’t there other witnesses you
will get this from?

MR. VOSSELLER: Perhaps so. 1 will withdraw
it.

BY THE COURT:

Q. When you stopped your horse and wagon what
did vou do? A. I wait for the signal, sit on the wagon
and wait for the signals when the road boss give me
the signal.

Q. When you stopped your horse and wagon you
looked for signals, as you say, in front of you. Did you
do anything as to looking behind? A. I don’t look
behind sinee that bus has been behind me. And after
I don’t look back, just I look forward.

Q. You say it was about two minutes after you
stopped when the bus came behind you? A. Yes.

Q. About two minutes? A. About two minutes.

(). Did you look behind you just as soon as you
stopped? A. 1don't look any more back.

Q. Well, you did just as soon as you stopped and
saw this bus? A. Yés.

Q. What distance was there between the rear of your
wagon and the bus? A. Between eight and ten foot.
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(. Tndicate eight or ten feet in this court room.

A. From them gentlemen (indicating).

THE COURT: Is it agreed that is about twelve
reet ?

MR. COAN: T think that is-about right.

(). This bus came within twelve feet of the rear of
vour wagon before it stopped, is that richt? A. Yes.

Q. And that was about two minutes after you
stopped when he got within twelve feet of your wagon,
is that right? A. Yes.

Q. You understand that? A. Yes.

Q. And then it was how many minutes after that
when vou were struck? A. Four or five minutes later.
The whole thing waiting there. About two or three
minutes after the bus has stopped.

Q. Now, will you start to think. when I tell you, and
then tell me after that when you think there has been
as much as two minutes from the time you started to
think. Do you understand what T mean? I want to
see what vou mean by two minutes. I want him to
start as soon as I tell him, and then to say that is two
minutes, when he thinks it is two minutes. Now, start.
A, Around two minutes.

MR. STREITWOLYF: It was about forty seconds.

Q). Who worked your farm beside yourself? A. My
wife, and my neighbor helped me out.

Q. Why weren’t you able to get your wife and your
reighbor, or either of them, or someone else, to put on
the market the erop that was on the farm? A. My wife
took care of me and at that time our child was between
five and six months old, and she couldn’t do very much
on the farm, or to go to the town with the vegetables.

Q. Why didn’t you hire somebody to do it? A. The
raen at that time you couldn’t get nobody to come on
the farm for no less than ninety or one hundred dollars,
and he couldn’t afford to pay that. At that time his
neighbor was also harvesting and had own business,
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<0 he couldn’t give hig time to cover over and help him.

Q. What do you mean by ninety or one hundred
dollars, ninety or one hundred dollars for what? For
how long and for what? A. For one month.

Q. Well, why didn’t you pay ninety or one hundred
dollars? A. I don’t have money to pay and hire some
man. My stuff was on the farm yet.

THE GOURT «uThatuis alldihave:

BY MR. VOSSELLER:

(). What made this bus run into you? A. The bus
struck me for the truck has struck the bus.

Q. Whose truck? A. I do not know the man s name
of the truck.

Q. Did you see the truck that day? A. I have seen
the truck when the truck was try to get away.

BY MR. STREITWOLF:

Q. What do you mean by trying to get away’
A. The truck tried to sneak away.

Q. Don’t you know that the driver was arrested
right there on the spot? A. The driver was arrested
on the other side of the bridee. The road boss got
hold of him and after the cop went after him, about
one minute later.

Q. Do you mean to say that the truck went under
the bridge, when you say the other side of the bridge?
A. The truck went under the bridege and went on the
other side of the bridge, and that is where the road boss
and the cop had canght the driver. The bus driver is
oet his number and his license number:

Q. If you were first and the bus was second and the
truck was third in the position, facing this passageway
under the bridge, was it possible for the truck to have
cleared and gone under the bridge? A. There was
room for the truck to around.

Q). Directly after this accident you were helped by
State troopers? A. There was a motoreycle police that

40 Lelped him.
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Q. You had a great decal of pain with your ankle
and you had a great deal of pain with your elbow?
A. Tlis ankle was paining and he couldn’t stand up,
and at that time he didn’t realize that his elbow hurted
him.

RUGENE MEECHAM, a witness produced on be-
half of the plaintiffs, being duly sworn according to
laww on his oath, saith:

DIRECT EXAMINATION

BY MR. COAN:

Q. Doctor, you are a practicing physician in South
Amboy? A. Yes, sir.

Q). And have been for several years? A. Yes, sir.

Q. You attended John Adams? A. Yes, sir.

Q. That is around October 3, 1924? A. Yes.

(). What did you find wrong with him, doctor?

A fracture of the right ankle.

Q). Were there any other injuries? A. I found none.

Q). Did he complain afterwards of trouble with the
¢ibow? A. A long time afterward, several weeks at
least.

(). What have you to say as to whether or not that
fracture of the ankle is entirely healed at this time?
A. Tt is.

MR. COAN. Cross-examine.

MR. VOSSELLER: No questions.

MR. STREITWOLF: No questions.

BY MR. COAN:

Q. What was your bill for services? A. $35.

ELMER H. EULNER, a witness produced on behalf

of the plaintiffs, being duly sworn according to law on
his oath, saith:
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DIRBCT EXAMINATION

BY MR. COAN:

Q. Doctor, you are a practicing physician in South
Ambov? A1 am,

Q. Have been for several years? A. Seventeen.

Q). You arc the physician who attended Mrs. Geor-
viana Cox? A. I did.

Q. During what time wag she under your care?
A. From October 3rd up to the present date.

Q. She still is under your care? A. Still is.

(). Doctor, when did you first see Mrs. Cox on Octo-
her 3rd? A. October 3rd about one P. M.

Q. Where? A. At her home. _

Q. What did yvou find to be the matter with her?

)i
0

A. She had a laceration over the left eve brow, one
close to the bridee of the nose, one at the left cheek,
and one at the left side of the c¢hin. She had a con-
tusion about the right shoulder *that extended down
the right arm, the right hip and right leg, including
the ankle.

Q. What would you say as to the back muscles?

Strained. _

Q. How far did that extend? A. The whole back.

addition to that, badly shocked.

(). For how long a time was she in bed after that?
A. Continuously for about three weeks. Intermittent-
ly for the next three. ,

Q. Was there anything wrong with the foot, doctor?
A. Koot was considerably swollen and discolored and
tender on pressure; lost function.

Q. What is her condition now, doctor? A. Accord-
ing to examination she complaing of considerable pain
in the right shoulder and right foot. There is some
evidence of bruise still at the right hip.

Q. Is that condition permanent or will it heal up?

93
Elmer H. Eulner—Direct

answer. Having been no bones broken, it is question-
able whether it is going to be permanent, but it will be
considerable time.

Q. How frequently do vou see Mrs. Cox? AT
should judee for the past six months I have seen her
pcrhaps once in two or three weeks.

Q. And prior to that how often did you see her?
A. The first six weeks T saw her almost datly. Oecca-
sional interruption to my visits. Following that per-
haps twice in a week.

Q. What is your bill for services, doctor? A. T don’t
rceall of having totaled the bill up.

Q. Can you give us some estimate as to what it
will be? A. I should judge that I made an approxi-
mation of sixty wvisits.

Q. At how much per visit? A. Two dollars. And
perhaps a dozen or fifteen at the office at $1.50.

Q. That is in addition to the visits to the house?
A. Yes.

Q. Did you furnish some medicines? A. Yes.

Q. Was that included in the price you mentioned ?
A. All included.

MR. COAN: You may cross-examine.

MR. VOSSELLER: No questions.

CROSS-EXAMINATION

BY MR. STREITWOLF:

Q). Doctor, you testified she complains of some
trouble at the hip. Do you mean the hip or the
shoulder? A. T don’t believe I said she complained
of pain in the hip. . T think you misunderstood me.

Q. She complains of trouble with the arm and
shoulder? A. Shoulder principally.

Q. When did she first complain of that condition?
A, From the time that the accident happened.

40 A. That is a question that would be rather difficult to Q. And as a result of vour examination what did 40
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the condition of the arm and shoulder disclose? Q. What is neurasthenia? A. Neurasthenia is pure-
A. Contused, bruised, swollen, discolored. ly a nerve weakness.
Q). Muscular? A. So far as I could tell by exami- Q. T am referring to a condition of pain. A. That
nation. Muscular and possibly ligamentous as well. is a neuritis that involves the nerves.
Q. What did you do in the way of treatment of Q. T ask you if neuritis is not only present in a
that condition? A. Absolute rest in bed, and the ap- nervous person? A. No.
plication of external remedies. Q. But is generally present with a nervous person?
Q. When did you examine that shoulder and arm A. No. 10
last? A. I think possibly within the last three or four Q. What is the proximate cause of neuritis? A. Neu-
weeks. ritis may be due to a rheumatic condition; it may be
Q. Did you observe anything from that examina- due to an injury, or infection. Not necessarily in a
tion? A. Only that she complained of pain. nervous person.
Q. Does it disclose any symptoms? A. Only sub- Q. You would not say that the pain she complains
jeetive., 1 18 not neuritis? A. I would not.
Q. In what respect, to the touch? A.'Yes, pain on
touch, and of course she tells me. RE-DIRECT EXAMINATION
Q. When you say subjective, it is only when you
put yvour finger to it and you ask her the question? BY MR. COAN: 20
A. Yes, sir. ._ Q. Doctor, did you know Mrs. Cox before this aceci-
Q. And as she replies affirmatively or negatively dent? A. Yes, sir.
you could not dispute it, isn‘t that the fact? A. Not (. Had she been a patient of yours? A. T don’t
at all, believe T had seen Mrs. Cox for a year.
Q. A person who is very nervous, and has a shock, Q. You had treated her before that? A. Yes.
is apt to have the result of neuritis, is that true? Q. Any of those conditions present at that time?
A. Neuritis 1s not so apt to result from shock ag it is A. No.
from injury. A traumatic neuritis. She micht have a
neurasthenia from shock. ADJOURNED UNTIL TWO P. M.
Q. Would not this condition that she has there be AFTERNOON SESSION TWO P. M.
cdue to neuritis? A. Yes.
Q. People have neuritis who haven’t had shocks RE-DIRECT EXAMINATION (CONTINUED)
and haven’t been in accidents, too? A. Oh, yes.
Q. Particularly a highly nervous person is apt to BY MR. COAN:
be afflicted with meuritis, more than one who is not Q. You also treated Mrs. Rice? A. I did.
rervous? It is a nervous condition, isn’t it, doctor? Q. On the 3rd of October? A. On the 3rd of Octo-
A. No, not neuritis. Neurasthenia is. ber.
Q. Well, neurasthenia. A. That is different. Neu- Q. What did you find the matter with Mrs. Rice?
40 ritis is a pain. A. Lacerted and contused hand and shock. 40
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Q. You didn’t examine Mrs. Rice’s knees? A. T did
not.

Q. What have you to say as to the extent, whether
they are permanent or temporary, the injuries to Mrs.
Rice? A. The scar in the palm of the hand is perma-
rnient, causing some little eontracture.

MR. COAN: Cross-examine.

MR. VOSSELLER: No questions.

RE-CROSS EXAMINATION

BY MR. STREITWOLF:

Q. Did you treat her at the hospital? A. No. At
her home. At the home of her danghter-in-law.

Q. How soon after the accident? A. I saw her?

Q. Yes. A. Immediately after I took care of her
daughter-in-law. 1 was called to the house about one-
fifteen.

MR. STREITWOLF: That is all.

MR. COAN: That is all.

MR. STREITWOLF: By permission of Mr. Coan,
and my associate counsel for the defense, the defendant,
Jennie R. Scott, will not eall Mr. Raymond Wilson for
the purpose of offering in evidence a map and testifying
to levels and erades. '

RAYMOND WILSON, a witness produced on be-
half of the defendant, being duly sworn according to
law on his oath, saith:

DIRECT EXAMINATION

BY MR. STREITWOLF:

Q. Mr. Wilson, you are a c¢ivil engineer?

MR. COAN: Qualifications are admitted.

Q. Have you at my request called at what is known
40 as Pennsylvania Highway and made measurements as

Raymond Wilson—Direct

produced a drawing as a result showing points from
the railroad bridge, being a railroad bridge referred
to in the testimony? A. I have.

Q. And continuing to a point to Broadway in South
Amboy? A. I have.

Q. Will you produce that map?

(Witness produces map.)

MR. STREITWOLF: 1 offer the map in evidence.

MR. COAN: T have no objection.

(Map entered in evidence and marked Exhibit D-3.)

Q. Now, Mr. Wilson, directing your attention to this
map, will you point out to where Broadway, South Am-
boy, intercepts that highway which you have disclosed
upon that map? A. The intersection of Broadway and
Main Street is at the extreme upper left-hand corner
of the map. The two parallel pencil lines extending in
a diagonal direction across the map represent the two
sides of the paved highway leading on down in a
northerly direction to the bridge, under the tracks of
the Pennsylvania Railroad.

Q. As I visualize the map, do I understand from
this point marked here ‘‘3,”” to the point marked here
as being ““wall,”’ does the grade ascend? A. The grade
is a descending grade from a point 750 feet back from
the railroad bridge, the grade is a descending grade all
the way to the bridge. From the bridge to a point
about 150 feet southerly therefrom the grade is not as
steep as it is from this 150-foot point on up the hill.
The majority of the hill is on a grade of five and one-
half feet in one hundred, and the lower end flattens
out. In the first fifty feet there is a difference of one
and one-tenth, and in the next hundred the difference
of four and one-tenth,

Q. The point T make, Mr. Wilson, is that as T stand
here and witness your drawing, it would give me the
impression that the grade ascends after point ‘3"
marked on the map. Is that what you meant to dis- 40
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close, or not? A. No. This plan we are looking at is a
plan, and not a profile. If it was a profile the line
would still continue in a diagonal direction.

Q. At what point does the grade cease to descend?
A. The grade does not cease to descend until we get
all the way to the bridge. There it is virtually flat.
But from the bridge southerly it is all an up-grade.

Q. You said the relative percentage of that level or
orade was five and one-half feet to one hundred feet?
A. Yes.

Q. Have you had any experience with, road con-
struction? A. I have.

Q. Are you at the present time the engineer for the
Borough of Highland Park? A. T am.

Q. What have you to say in reference to a five and
one-half per cent. grade? Is that considered an abnor-
mal grade in road construction? A. It is a little un-
usual for ordinary road construction. The effort is to
keep at least to four feet in one hundred as a minimum.
And more than four feet is only used in exceptional
cases where eonditions would not justify a lesser grade.

Q. So that relatively speaking this was a steeper
grade than is usually found in road construetion.
A: It is.

Q. And the lines that you have indicated on that
map show the course in which the road extends until
it reaches the railroad bridge? A: Yes. The lines that
are shown on the map are plotted to seale, and it is a
straight course of several hundred feet, and then we
begin to curve to the left, and it is on a curve to the
left all the way down until we get to the bridge
approach.

Q. How many feet from the bridge to the corner of
that bridge known as the Pennsylvania Highway?
A. 784 feet.

Q. The width of the highway—did you take it?

40 A. The width of the paved section is twenty-seven feet,
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except that the bridge approach, and through the
bridge, where it narrows to twenty-one feet.

Q. What is th2 condition of this pavement, will you
deseribe’it? A. The pavement is a smooth concrete sur-
face extending from the curb on the east side, that is
the lower side, as we look at it, to a Belgian block gut-
ter on that side,.

Q. That condition of the pavement exists from
Broadway, the extreme upper end, to the railroad
bridge? A. And beyond.

CROSS-EXAMINATION

BY MR. COAN:

Q. When did you make the wmap, Mr. Wilson?
A. Today.

Q. There is a paved sidewalk on the casterly side
of that road, is there not? A. There is on the lower
side of this line a paved sidewalk of some four and one-
half feet in width.

Q. That extends down to and beyond that bridge’
A. The sidewalk extends from the top of the hill
through and beyond the bridge.

Q. This grade of five feet to the one hundred, that
is not half as steep a grade as you have on the High-
land Park hill here at the Albany Street bridge, is it?
A. No. That grade on the Albany Street bridge is be-
tween eight and nine as I recall it.

Q. So that the percentage of grade here is not

nearly as great as it is over in Highland Park there?

A. No. This is longer.

Q. What? A. This is longer than the Highland
Park. ;

Q. It is longer and not so great a percentage?
A. Not so great a percentage.

Q. From what point, or could you tell from ycur

measurement from what point you could see the over- 40
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head bridge? As a matter of fact you can see it all the

way from the corner of Broadway? A. That is my ob-
servation, yes, coming in on this highway from the cor-
ner I believe that one can see the bridge.

Q. And see the pavement all the way to the bridge?
A. The pavement?

Q. Yes. A. No, I think not, because there is a place
in here where the pavement is in a little bit of a cup,
and although one could possibly see the top of an auto-
mobile, it would be impossible to see the pavement, the
pavement being lower than the cut on the side.

Q. Well, before you get halfway down the hill you
can see the pavement all the way to the bridge, can’t
vou? A. No. I would say that one would have to be
down about to the end of the word ‘‘pavement,’” on the
map, before you would be able to see all the way
through.

Q. How far away is that from the bridge? A. About
three hundred feet.

MR. COAN: That is all T have.

PLAINTIFFS’ CASE (CONTINUED)

MARGARET L. RICE, one of the plaintiffs, being
duly sworn according to law on her oath, saith:

DIRECT EXAMINATION

BY MR. COAN:

Q. You are one of the plaintiffs, Mrs. Rice, suing
here today? A. Yes.

Q. You were in this bus on October 3, 1924? A. Yes.

Q. Were you injured? A. Yes, sir.

Q. What injuries did you receive? A. My hands
and knees.
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Q. Tiet me see if there is any mark on your hand.
Where ig it ?
(The witness indicates.)
(. Will you stand down here and show the jury?
(The witness indicates to the jury.)

Q). What was the matter with your knees? A. They
were all black and blue and my leg was hurt and my
knees all hurt, numb, and I ean’t hardly walk on them. ;,

Q. Were you laid up after the accident? A. Very
near a month.

Q. Were you to the hospital? A. Yes.

(). Was Mrs. Cox to the hospital? A. Yes.

Q. Were you both taken home the same¢ day?

A. Yes.

Q. Did you have any expenses, any bills? A. I
didn’t make any out. Of course, I have a good many.

(). What bills have you as the result of this accl-
dent? A. Doector bills. 20

Q. How much is the doctor’s bill? A. It has not
been made out yet.

Q. Did you pay anything to the hospital? A. I have
not yet.

Q. How much is the bill? A. I think it is two dol-
lars.

Q). Is the doctor’s bill ten dollars? A. I don’t know.
It is not made out yet. I just came here, you know,
from Philadelphia.

MR. COAN: You may cross-examine.

30

CROSS-EXAMINATION

Q. You were riding on the bus? A. Yes, sir.

Q. Did you see the wagon ahead of the bus? A. No,
sir; I did not.

Q. Did you see the truck that hit the bus? A. No,
sir; 1 did not.
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Q. Was the bus stopped when it was strueck?
A. That I could not say.

Q. What were you doing? A. Looking right out
the window.

(). Which window? A. Mr. Welch ¢ot in and I was
noticing him getting 1n.

Q. The back window or the side window? = A. The
side. I sit right in the middle of the bus.

Q. Was vour back to the end of the bus that was
hit or were you facing the end that was hit? A. I was
sitting right this way looking right out that way (in-
dicating).

Q. Which side were you on? A. Left-hand side,
when I g¢ot on the bus, the left-hand side of the bus
coing toward the front.

Q. You didn’t see anything? A. No, sir; I didn’t
see nothing.

Q. You don’t know whether it was moving or not?
A. No, sir; I did not. Mr. Welch just got in and I was
noticing him, and I was looking out the window.

Q. The bus stopped when Mr. Weleh got in? A. That
I couldn’t say.

Q. It didn’t stop when Mr. Welech got on? A. Oh,
when Mr. Welch got on, yes.

Q. How soon after Mr. Weleh got on did the aceci-
dent happen? A. Very soon. I couldn’t say just how
many minutes, but very soon.

Q. Had the bus started up? A. That I couldn’t say.

MR. VOSSELLER: That is all.

MR. STREITWOLF: No questions.

AUGUST MENZEL, a witness produced on behalf
of ‘be plaintiffs, being duly sworn according to law on
his oath, saith:

Menzel—Direct
DIRECT EXAMINATION

BY MR. COAN:

Q. Mr. Menzel, where are you employed? A. I was
employed by the State Highway.

Q. Were you employed by the State Highway on
the 3rd of August of last year? A. Yes, sir.

Q. Where were you working for the State Highway
at that time? A. At South Amboy.

(). Near the overhead bridge of the Pennsylvania
Railroad? A. Yes, sir.

On the road leading to Perth Amboy? A. Yes,

What were you doing there? A. Shoveling,
. Well, what were you shoveling? A. Sand and

Q. Was there sand on the cement roadway?
A. Well, there was a whole lot up there when we
started.

Q. There had been a shower before that, that
washed the sand over on the roadway; is that it?
A. Yes, sir.

Q. And you were cleaning that up? A. Yes, sir.

Q. Do you know Mr. Adams, the man who was on
the stand here this morning, who was driving the horse
and wagon? A. No, sir; I do not know him.

Q. Did you see the horse and wagon down there?
A, Yes Suir)

Q. Did it stop? A. Yes, sir.

Q. There was one man on it, was there? A. Yes, sir.
Q. You don’t know whether this is the same man
or not? A. No, sir; I do not. 2

Q. Did you see the bus come along? A. Yes, sir.

Q. Did the bus stop? A. Yes.

Q. How far behind the wagon did the bus stop?
A. Well, T should judge about eight or ten feet, or
something like that, maybe twelve feet.

)
)
X
)
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Q. How far would you say that eight or ten feet
was from where you are sitting? A. Well, T should say
about ten feet from here to where that gentleman is
sitting there.

THE COURT: Indicating the other side of the
counsel table.

Q. Now, Mr. Menzel, at what point were you work-
ing then? A. We were working on the western side
of the road, on the left side coming down the hill.

Q: Well, with refercnce to the wagon and the bus
w here were vou working? A. Right across from it.

Q. Opposite which one? A. On the western side,

(). Yes, but which were you opposite—the wagon or
the bus? A. That didn’t make much difference where
we was, because it was that distance from that side of
the road over to that side of the road and there must
have been fifty or sixty feet anyhow.

BY THE COURT:

Q. You were on the left-hand side looking toward
Perth Amboy, weren’t you? A. Yes, sir; looking to-
wards Perth Amboy, yet. ,

Q. Right-hand looking towards Perth Amboy!
A. No.

Q. And they were going towards Perth Amboy,
weren’t they? A. Yes, sir.

BY MR. COAN:

Q. Which side of the road were you on? A. On the
left-hand side going down the hill.

Q. On the left-hand side going down the hill?
A. Yes, sir.

Q. Where was the bus and the wagon? A. On the
right-hand side going down.

Q. Well, were you directly opposite the bus and the
wagon? A. Very near it; yes, sir.

Q. That is, you were not as far as the overhead
bridge, were you? A. What?
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Q. You were on the South Amboy side of the over-
head bridge? A. No, not on the South Amboy side, on
the other side.

Q. Were you on the side nearer to Perth Amboy?
A. Oh, T know now what you mean. That is right, on
the South Amboy side.

Q. On the South Amboy side of the overhead
hridge? A. Yes.

Y. How far away from the bridge were you?
About? T don’t care about the inches. A. A couple
of hundred feet.

Q. Was it between the point where you were work-
mmg and the bridge that the sand had washed on the
road? A. Well, there was a whole lot of it when we
first came there, but then where we worked, then we
took it off, we had thrown it up on the bank to clear
to the road.

Q. Was traffic coing in both direction at that place
at the same time? A. Well, now, that T don’t know.
A good many times, and a good many times there
wasn't.

Q. On that morning I am talking about now. Isn’t

it a fact that the traffic was only permitted to go from
where you were working at the bridge in one direction
at a time? A. When we started to work; yes, sir.

Q. And at this time, at eleven o’clock? A. Well,
that T don’t know.

Q. But that had been so earlier in the morning.
What did the wagon and the bus stop for? A. Well,
that I couldn’t tell you.

Q. Did you see this Scott truck that had the lum-
ber on it? A. Yes, sir.

Q. Where was the truck when you first saw it?

When it hit the bus.

Q. You first saw it when it hit the bus? A. Yes, sir.

Q. How long had the bus been there before it was
struck by the truck? A. That T don’t know.
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Q. Oh, well, wag it there as long as you could count
two, or ten, or twenty? A. Well, it might have been
there for three or four or five minutes, something like
that. Same as I suppose, like the wagon. We had seen
it and then we kept working. We didn’t wateh it how
long it stayed there.

Q. In what part of the bus did the truck strike?
A. The rear end.

Q. What part of the truck struck the rear end of
the bus? A. The right side of the truck; I don’t know
whether the truck hit the bus, but the lumber on it.

Q. Well, was it the front part of the load or the rear
part of the load or where? A. It started to hit the bus
about from the middle on.

Q. That is, when the truck came down the hall the
front part of the truck cleared the bus; is that richt?
A. Yes, sir.

Q. From the middle on 1t hit the bus? A. Yes, sir.

Q. What happened then? A. Well, what happened
then we all looked and went over there and that is all
[ can tell you.

Q. Well, where did the truck go? A. The truck
kept on going.

(. Didn’t stop at all? A. No, sir.

Q). Who was it picked up Adams, the man who was
driving the horse and wagon, do you know? A. That I
don’t know.

Q. Where did you 2o in the bus? A. We went over
to the bus; yes, sir.

Q. There were some people injured in the bus,
weren’t there? A. There was.

Q. Who took them out? A. A man, Watson Barber.

Q. Anybody eclse? A. That I don’t know.

Q. What did you do there after the injury? A. I
picked up a pepper and ate that and went to shoveling

again.

107
Menzel—Direct

Q. That was a pepper out of the wagon? A. Yes,

(CROSS-EXAMINATION

BY MR. VOSSELLER:

Q. This bus and wagon were on the right-hand side
of the road? A. Yes, sir.

Q. Was there anything between the bus and the
wagon, and the left-hand side of the road to prevent
this lumber wagon from going around? A. I don’t
know, sir; I don’t think there was anything there.

Q. You don’t think? A. No, sir; because the truck

kept right on going.

{ipag
LTS

Q. How far behind the bus was the truck when you
4_
L

saw 1t? I mean approximately. A. Well, the way
it was coming down the hill T don’t think it was over
ten or fifteen feet behind the bus when I happened to
look up and seen it.

Q. So that if the truck had wanted to it could have
cone around to the left of the bus and the wagon?
There was room? A. Oh, there was lots of room.

Q. Anything to prevent it? A. No, sir; there was
nothing there to prevent it from going around.

CROSS-EXAMINATION

BY MR. STREITWOLF':

Q. The first you knew anything about this affair
was when you heard the noise resulting from the col-
lision, is that not true? A. What do you mean?

Q. When the truck crashed into the bus it made a
noise, didn’t it? A. I think it did; yes, sir.

Q. Did it? A. You bet it did.

Q. That directed your attention to the cause of the
noise? A. Yes, gir.
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Q). Before that you were shoveling, weren’t you?
A. Shoveling; ves, sir.

Q. And you were shoveling the sand out of this
hichway? A. Yes.

Q. How far did the sand cxtend in the highway

that you were removing? .A. At the time that that
accident happened?
(). First tell me how much the sand extended into
the hichway and we will bring it down to the time of
the aceident. A. Where we was working it was off of
the highavay. We was taking it off of the bank, what
we had shoveled up to clear the road.

Q. You had shoveled it out of there? A. Out of there
hecause we had to clear the road.

Q. You had alrcady shoveled it out of the highway
when the accident happened? A. Yes, sir.

Q). What was the occasion then, if the sand was re-
moved, for anyone on behalf of the highway to stop
{raffic so that there was only one way traffic going
throuch this bridge at the time of the accident?
A. Well, we shoveled np from where we was working
then, hecause we had no truek there. And then we had
a iruck there and we took it off the top.

Q). If vou had removed the sand from the highway
what was the occasion for the highway foreman, or
someone of the party there with a flag stopping traffic,
so that it was only one way traffie going through this
hridee while you people were working? A. That I don’t
know.

Q. If they were stopping traffic there so that there
was only one way traffie, it was for the protection of
the men that were working in the road, was it not?
A. Well, T suppose something.,

Q. If, as a matter of fact, at that particular time
they were stopping traffie, so that there was only one
way traffie, would that change your answer and would

40 vou say that they were still working in the road?
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A Well, T don’t know whether anybody was working
in the road at the same time or not.

(). But the fact that traffic was being stopped so
(hat there was only one way traffic through the bridge,
or under the railroad bridge, that would lead you to
helieve that you were still working in the road, would
it not? A. Well, there was lots of dirt there yet to be
removed.

Q. That dirt was in the roadway, was it not?
A, Some of it.

Q. How many feet from the entrance of that bridge
was it that this wagon stopped, referring to the horse’s
lead? How many feet from the horse’s head to the
bridge was this wagon stopping? A. Well, it might
have been a couple of hundred feet, and it might have
been a little more or a little less.

Q. You don’t know? A. Not exactly; no, sir.

Q. How many feet from the-entrance to that bridge
were  you working when the aceident happened?
A. Very near the same.

Q. You say after the accident the truck kept right
cn going. When did the truck stop? This side’ of the
Lridge or the other side of the bridge? A. They caught
up with him on the other side of the bridge.

). On the other side of the bridge? A. Yes, sir.
Q. You are sure of that? A. Yes.

Q. Ilow many feet on the other side of the bridge
‘rom the bridge was it that the truck stopped? A. That
L couldn’t tell you.

Q. You were asked how long a time was it after
the bus stopped that the accident happened? A. That
[ couldn’t tell you exactly.

Q. You don’t know? A. No, sir.

(). In fact, you were digging there and you paid

T

10 attention to it? A. Not much:

; No, SIT.

Q. How many men were on this truck, one or two or
three or four? A. I don’t know.
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Q. You don’t know? A. No.

Q. Did you appear at the police court and testify?
A. No, sir:

Q. You testified that the center part of the truck,
where the lumber was loaded, first struck the bus?
A. What?

Q. You testified that the center part of the truck
where the lumber was placed, first struck the rear end
of the bus? A. Yes.

Q. You also testified that your attention was first
called to 1t when the collision occurred, is that right?
A, Yes.

Q. After the collision occurred the truck was prac-
ticaliy on an angle of forty-five degrees after the smash,
was 1t not? A. I don’t know what you mean.

Q. Well, I will try to explain it this way : Assuming
this is the bus, at the time of the aceident wasn’t this
the position of the truck, and that the position of the
bus, this being the bus (indicating"? A. Yes.

Q. Isn’t that right? A. Something like that; yes,
1T,

MR. STREITWOLF: That is all.

BY MR. VOSSELLER:

Q. How fast was the truck going when you first saw
1t? A. T couldn’t tell you that.

Q. Was it going fast or slow? A. Coming down :
cgood clip.

Q. Had the bus been standing any length of time
before it was hit? I mean a minute or a half a minute.
A. It had been standing longer than a minute.

Q. Longer than a minute? A. Yes, sir.

MR. VOSSELLER: That is all.

MR. COAN: That is all.
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AGNES SPENCER, a witness produced on behalf
of the plaintiffs, being duly sworn according to law on

her oath, saith:

DIRECT EXAMINATION

BY MR. COAN:
Q.
Q. On the 3rd of October last were you on your way

Mrs. Spencer, you live in South Amboy. A. Yes.

to Perth Amboy in the bus we are talking abouvt?
A Wess

Q. Where had you gotten on? A. David Street and
Broadway.

Q. Did you observe Mrs. Cox and Mrs. Rice get on
the bus? A. Yes.

Q. Where did they get on? A. They got on at the
corner of Tice’s store,

Q. That is the corner of Main Street and Br)ud-
way? A. Yes.

Q. Called Sexton’s corner? A. Yes, that corner.

(. Where were you sitting on the bus? A. The
t-hand going down I call that I think.
Q. That is on the right-hand side of the bus as yon

righ

were going towards Perth? A. Yes.

Q. With your back toward the bay? A. Yes, I
think that is right.

Q. Do you remember the bus stopping? A. No, |
don’t.

Q. Did you see the wagon ahead of you? A. No,
I didn’t.

Q. Didn’t you see the men working on the road?
A. I didn’t notice. I was sitting looking out of the
window on the other side. I wasn’t looking around
me at all.

Q. What first attracted your attention there?
A. Why, the crash.
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Q. When the crash came did you look to see what
cau ed it? A. No, I didn’t. T was on the floor.

Q. You were on the floor? A. Yes, sir.

Q. Did you see the truck at any time? A. It was
under the bridge when I seen it,

Q. That is the overhead bridge down below?
A. Yes.

Q. How far away was that bridge from the place
where the bus was struck? A. I don’t know exactly,
no.

Q. Look at the end of the wall down there. Was
it farther away than that? A. It might be about there.

Q. How long was that after the actual impaect of
collision? A. Well, all I know I picked myself up and
[ got out of the bus and I didn’t know what happened
for the time being, and I heard the baby crying and I
went into the bus again and took the baby and took
care of it until I got to the hospital. Kurther than that
[ don’t remember.

MR. COAN: Cross-examine,

CROSS-EXAMINATION

BY MR. VOSSELLER :

Q. Was the bus stopping and starting frequent'y?
A. No, I can’t remember.

Q. I mean from the time you got on was it stopping
and starting? A. Well, picking up the people along.

Q. Do you remember how many stops between Sex-
ton’s corner and the bridege? A. I think Mr. Weleh
got in after they did.

Q. How long before the accident? A. A few min-
utes.

Q. Did you see this wagon that was hit? A. No,
1 didn’t.

Q. You didn’t even see it after the accident?
A. The vegetable wagon?

113
Aones Spencer—Cross
S

Q. Yes. A. No, I didn’t. T didn’t know the lum-
ber wagon had hit us until T got out of the bus and
asked what it was.

(

g0 past?

b}

). You didn’t see the lumber wagon

A. First T seen of the lumber wagon was under the
bridge. It was gone.
MR. VOSSELLER.: That is all.

HARVEY STILLWAGON, a witness produced on
behalf of the plaintiffs, being duly sworn according to
law on his oath, saith:

DIRECT EXAMINATION

BY MR. COAN:

Q. Mr. Stillwagon, what is your business? A. Fore-
nian of the State Highway.

Q. Were you at this work on the Pennsylvania road-
way on October 3rd last? A. As near as I can remem-
ber; yes, sir.

Q. Did you see the vegetable wagon and the truek
there? A. I saw tlrem after the accident.

Q. Do you know where you were at the time of the
aceident? A. T really couldn’t say; no, sir; I couldn’t.

Q. But you were somewheres around the road there?
A. Yes, sir; I was somewheres there because I heard
the erash.

Q. When you heard the crash what did you do?
A. Of course T went over and saw what trouble there
was. .

Q. Then what did you do? A. Well, by the time I
2ot there my nephew Watson Barber helped take the
ladies out and put in some automobile and went in the
hospital with them.

Q. At that time was the highway opened for traffic?
A. Not to my knowledge. It was open one way for
traffic.

20

40




Harvey Stillwagon—Direct

Q. What prevented the traffic both ways in the
hichway? A. The sand washed in on us.

Q. There had been a storm shortly before that?
A. Yes, sir,

Q. Was the traffic being directed there? A. Well,
now it is so long ago that I can’t surely remember, but if
there was traffic there, there was another foreman from
Asbury Park was directing the traffic, because we al-
ways double up, account to get it out of the way as
quick as possible.

Q). On this particular day the traffic was only going
in onie way, was it? A. Yes, sIr.

Q. And there was dirt how high on the other side
of that passageway? A. Well, of course there was dirt
all the way across, and then we shoveled it over and
made it easier to cet a right-of-wayv throuch as quick
as possible.

Q. The part that wasn’t open—which part of the
road was that? A. On the left-hand side going to
Perth Amboy.

Q. That was not opened? A. Yes, sir.

Q. And the part that was opened was on the right-
hand side going to Perth Amboy? A. Yes, sir.

Q. ITow high was that sand on the left-hand side
of the part that was opened? A. Well, sometimes we
chucked it up as high as eight or ten feet, on a bad
storm.

Q). Well, T mean on this day. A. Well, that is quite
a while ago to remember.

Q. T know. You have some recollection of clearing
off that road that morning. A. Well, T should judge
it was about in the neighborhood of three to four feet
on an average.

Q. That extended how far towards South Amboy
from the overhead bridge. A. That same depth?

Q. No. The sand. I don’t care what the depth

40 was. A. No. It was sloping on cach end and it was
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hiocher in the center. I should judge there was sand
in the neichborhood of one hundred feet on that road.

(). One hundred feet from the bridge towards South
Ambov? A. Well, there was under the bridge.

Q. The question is how far did it extend toward
South Amboy from the bridge? A. I should judge
around sixty feet.

Q. Sixty feet? A. As near as I could judge.

CROSS-EXAMINATION

BY MR. VOSSELLER:

(). Could a car pass to the left of where this bus
and wagon were standing on that morning? A. Oh,
ves, because they wasn’t down to the sand. Yes.

Q. They were not down to the sand when the acei-
dent oceurred? A. No, sir; not quite down to it.

Q. So that the truck, assuming that the truck hit 20

)
}

the bus, if it had wanted to it could have gone to the
left and ¢ot around? A. It did go around, went right
on through the bridge on the other side.

MR. VOSSELLER: That is all.

MR. STREITWOLF : That is all.

DAVID QUINLAN, a witness produced on behalf
of the plaintiffs, being duly sworn according to the
law on his oath, saith:

30
DIRECT EXAMINATION

BY MR. COAN::
Q. You are a sergeant of police at South Amboy?
A. Yes, sir.
Q. You were on October 3rd last? A. Yes, sir.
Q. Were you on duty that day? A. Yes, sir.
Q. Where? About eleven o’clock in the morning?
All over town, riding a motorcyecle. 40
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Q. Do you remember where you were about eleven
o’clock or in that meighborhood? A. Around eleven
o’clock 1 would be about one block away from where
the accident happened.

Q). Where was that? A. That would be stationed

about on Main Street and Stevens Avenue.

Q. That is taking care of the school children?
A. That is taking care of the school children.

Q). While vou were there, in consequence of some
information that you received, where did you go? A. I
went down to the accident near the State bridge.

How did you go down? A. On the motoreycle.

). Didn’t take you long to get there, did it? A. Not
long.

Q. When you got there what did you find? A. T
found there was a wagon pushed on the sidewalk, and
the horse was broken loose from the wagon, and the
bus was pushed up on the sidewalk, and there was
some man helping to take a lady out of the bus. So
then T stopped my motoreyele there and T helped to
take these two women out of the bus. In the meantime
T eot a car, T think with only just a driver in it, a five
or six-passenger car, put the two women in the car
and then to the South Amboy Hospital.

Q. When you say the two women you mean Mrs.
(Clox and Mrs. Rice? A. Yes, sir.

Q. Mrs. Spencer also went to the hospital with the
babv? A. I think she went behind or ahead of me.

Q. Not in the same car? A. Not in the same car.

Q. What was Mrs. Cox’s condition at that time,
Mr. Quinlan? Was she conscious or otherwise? A. She
Was Uunconscious.

(). Did you remain at the hospital until she was
taken back to her house? A. Well, I left her there
after I got her in the hospital and I came back and
went down to see it there were any more people hurt,

40 or anything.

David Quinlan—Direct

Q). Yes. ‘A. And after that I went back to the hos-
|

pital again and got a car and put the two women in
it and took them home.

(). Was she still unconscious? A. Yes, sir.

Q. Did you sce the Seott truck at any time? A. Well,
t wasn’t at the aceident when 1 got there. It was past
the accident.

Q. How far beyond the accident was it? A. It was
under the bridge, on the opposite side of the bridge.

Q. The overhead bridge? A. The overhead bridge.

Q. Did you go up to the truek? A. Yes, sir.

Q. You placed the driver of the truck under ar-
rest, didn’t you? A. Yes, sir.

Q. Took him to the City  Hall in South Amboy,
police headquarters? A. Yes, sir.

MR. COAN: I think vou may cross-examine.,

MR. VOSSELLER: That is all.

CROSS-EXAMINATION

BY MR. STREITWOLF :
(. Were there any other officers around there that
A. Not to my knowledge.

Q. Are you the officer that had an altercation with
Seott 1n reference to the brakes, in which the remark
was made that the brakes were no good? Did you
make that remark to him? A. No, sir; not L

Q. You would not say there was no other officer
around there? A. Well, I wouldn’t say. Not to my
knowledge there wasn’t. I was the only one, T think.

Q. If Mr. Scott testifies that he was directed by an
officer to go down and report to the police station, and
make his turn below the bridge, on account of the pitch
of the grade, would you say that that was not true?
A. I don’t understand that.

(Question repeated by stenographer.)
Q. (Continued) And in doing so proceeded with
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the truck under the bridge and turned around and
reported at the police station, would you say his testi-
mony is untrue? A. I would according to my knowl-
cdee. My knowledge of this truck is after the aceident
the people were taken to the hospital, taken home, the
driver of the truck and the driver of the bus were
talkine to onc another on the opposite side of the
bridee from where the acecident happened. So I told
the truck driver then to turn his truck around - and

follow me on the motoreyele.

). Did you know that the position after the col-
lision of the truck and the bus blocked the whole high-
way and it was necessary for the truck to move in

order to clear traffic? You didn’t know that, did you?
A. The truck block the highway.

Q. You were how many feet away from this aceci-
dent when the collision happened? A. Oh, I didn’t see
the accident. I could say I was 600 feet.

Q. Six hundred feet. How many feet from the
corner of Broadway were you? A. That is what I
mean, 600 feet from the corner of Broadway. easy.

Q. The surveyor has testified 750 feet. Who told
you about this aceident? A. Well, that is so long ago
and we have so many accidents, T have some days two
or three, and have them quite often.

Q. How were you notified, by telephone? A. No.
I think it was a passing autoist notifies me.

Q. That is only a surmise on your part? A. T am
quite sure that is so.

Q. Then from the time this information reached
you by a passing autoist, until you got there, several
minutes must have elapsed? A. Oh, no, not more than
one minute.

Q. If the traffic was blocked how could the passing
motorist get through to notify you?

MR. COAN: That is not the question counsel asked.

Q. Let me put it this way: Assuming that the traf-
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1 was bloeked as the result of this collision, you can’t
say how many minutes it was blocked before that auto-
mobile would clear and pass, could you? A. No. I
understood you to ask me how long it took me to get
from where T was to the accident.

THE COURT: That is what you did ask.

MR. STREITWOLF: I will withdraw that previous
question.

Q. T ask you now you don’t know how long that
traffic was blocked? A. Oh, no.

Q. What was the character of this automobile that
informed you? Was it a touring car? A. Oh, yes, a
touring car. |

Q. When this gentleman appeared at police head-
quarters were you there? A. T think I just brought
him there and left him there.

(). He exhibited his license, didn’t he? A. Yes, sir.

Q. Did you appear there at the hearing? A. No, sir.

: R e i .
GEORGE COX, one of the plaintiffs, being duly
sworn according to law on his oath, saith:

DIRECT EXAMINATION

BY MR. COAN:
Q. You are the husband of Georgiana Cox, Mr. Cox?
. Yes, sir,

Q. What time did you learn of this accident?

About twenty minutes after twelve.

Q. What time did you get home? A. About ten
minutes of one.

Q. Where was your wife then? A. Lying on the
couch.

Q. Did she recognize you when you came in?
A. Not when I first went in she didn’t.

Q. How soon afterwards? A. About quarter after
one.
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Q. What expenses have you had in consequence of
this aceident? A. Did you want an itemized amount
of 1t?

Q. Give us the different items and amounts.
A. Housekeeping and nurse, $135; washing and iron-
ing, $25; druggist, $3; extra light and fuel, $35; onc
doctor, $96; clothing, $59; extra merchandise, $65.05;
teeth, $80: balance of doctor bill to date, $41.50; hos-
pital and doector at hospital, $10; total, $409.55.

Q. Do you know what the doctor bill of your
mother is? A. No, I do not. Dr. Eulner hasn’t given
me that.

MR. COAN: Cross-examine.

CROSS-EXAMINATION

BY MR. STREITWOLF :

Q. How did you arrive at that valuation of $59 for
clothing? A. Why, because the clothing was damaged.

Q. I ask you how you reach that conclusion.
A. Just exactly what I paid for them.
Q. That clothing had reference to what garments?
A. A coat, a pair of corsets, stockings, underwear and
such as that.

Q. Figured on cost? A. Just exactly what they cost
me.

Q. You didn’t figure the period of time they had
been used, depreciation? A. Absolutely not.

Q. All of that clothing you refer to became wortls
less? A. Worthless ;. yes, sir.

MR. STREITWOLF: That is all.

MR. COAN: Plaintiff rests.

MOTION FOR NON-SUIT

MR. VOSSELLER: It seems to me we are entitled
40 in this case to a non-suit as to the bus driver., T there-

et
Motion for Non-Suit

fore ack the Court to grant a non-suit to us in the three
cases. There is nothing to conneect the bus, or any
negligence of the bus driver, with this case. Where
any direct testimony is given at all it shows the bus
was standing and had been standing for some time;
that the truck hit the bus, and that the bus, by virtue
[ being stopped there, was necessarily impelled against
the wagon that was ahead of it. It seems to me we are
clearly entitled at this time to a non-suit,

THE COURT: I will hear what you have to say.
(Mr, Coan replies to the motion).

THE COURT: The motion is denied and you may

take an exception.
DEFENDANT SCOTT’S CASE

ARTHUR DANSER, a witness produced on behalf
of the defendant, being duly sworn according to law
on his oath, saith:

DIRECT EXAMINATION

BY MR. STREITWOLF':

Q. Mr. Danser, what is your business? A. Garage
owner, y

Q. Where do you do business? A. Cranbury.

Q. New Jersey. A. New Jersey.

Q. Do you know Mr. and Mrs. Scott? A. Through
business relations.

Q. They live at Cranbury? A. Well, I should say
about two miles or two miles and a half this side,
tewards New Brunswick.

Q. Do you know a certain G. M. C. truck that Mrs.

J

40
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Seott owns that is used by her in connection with her
lumber business? A. I do.

Q. Did vou do any work on this truck on August
2519242 A. Relined the brakes on it.

(). Did you test the brakes. A. T did.

(). Foot brake and emergency brake? A. I did.

Q. And you relined them on that date? A. Yes, sir.

Q. And after your work was finished did you test
them? A. Always test them. They were tested as soon
as the job was done.

Q. And with what result? A. Found to be work-
ing 0. K. ]

MR. STREITWOLF: Cross-examine.

MR. COAN: No questlions.

MR. VOSSELLER: No questions.

JENNIE SCOTT, one of the defendants, being duly
20 sworn according to law on her oath, saith:

DIRECT EXAMINATION

BY MR. STREITWOLF:
Q. Mrs. Scott, where do you live? A. Cranbury.
(). You arce the defendant in thig case? A. I am.
Q. What is your husband’s name? A. Harvey R.
Q. You own this truck in question that caused this
30 collision? A. I do.

Q. On that particular day your husband was driv-

ing this truck? A. Yes, sir.

Q. You also at that time were the owner of a small
laumber business at Cranbury? A. Yes, sir. '

Q). And at that place of business you sawed lumber?
A. Yes.

Q. And sold it undressed. Now, on this particular
day this truck was conveying undressed, sawed lumber
from your place of business at Cranbury to where?

40 A. Perth Amboy.

Jennie Scott—Direct

Q. And your husband was driving this truck?
A. Yes, sit:

Q. And you assume that ageney without any ques-
tion? A. Yes.

Q. You and your husband also live on a farm at
Cranbury? A. Yes, sir.

Q. How long have you lived there? A. It will be
five years the first of March.

Q. How long have you lived in this country?
A. Most of my life.

Q. In addition to running this lumber business you
run the farm? A. Yes, gir.

MR. STREITWOLF': Cross-examine,

MR. COAN: No questions.

HARVEY R. SCOTT. a witness produced on behalf
of the defendant, being duly sworn according to law on
his oath, saith:

DIRECT EXAMINATION

BY MR. STREITWOLF:

Q. Mr. Scott, you are - the husband of Jennie R.
Seott, the preceding witness? A. I am.

Q. And you were the gentlman driving this truck
on the day in question? A. Yes, sir.

Q. How much did this truck weigh, light? A. Three
ton and a half.

Q. What is the name of the truck? A. G. M. C.

Q. Made by the General Motors Corporation?
A. Yes.

Q. On this particular day what cargo did you have
on the truek? A. I had on two by sixes, eight foot.

Q. Approximately what was the weight of the
cargo? A. Around as near as we could figure was
about seven ton and a half.
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Q. T am talking about the cargo. A. About four
tons.

Q. And the truck itself was three and one-half tons?

Three and one-half tons.

Q. Making an aggregate weight of seven and one-
half tons? A. Yes.

Q. Who was with you on the truck on that day’

William Conover, or Stanley his name is.

Q. Ts he in your employ any longer? A. No.

Q. How long has he been out of your cmploy?

Since about the first of April.

Q. Just describe as nearly as you can recall just
what happened as you reached, or were about to reach
the point of Broadway. South Amboy. Do you know
where Broadway is, where the New Brunswick trolley

turns to the right leaving Main Street at that point!?
A. Yes.

Q. Or as you are approaching it. Deseribe in your
own words just what happened? A. Well, when we
went to cross Broadway going down to Perth Amboy,
the hill, as we approached the top of the hill we placed
our truck in second gear, and the bus was starting
down ahead of us, and we trailed the bus on down the
hill until we got part of the way down and there, why.
we had this accident.

Q. From the point that you first trailed the bus
what was the relative distance from the rear of the bus
to the front part of your truck? A. Well, I would say
about forty-five to fifty feet.

Q. And as you preceeded down the Pennsylvania
Highway, what changes, if any, and to what degree,
was made between the distance of the truck and the
bus? A. How.is that?

Q. What was the change in the distance as you went
down? As vou proceeded down Pennsylvania Highway,

what changes, if any, occurred in the relative distance
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between you? A, Why, the bus kept going a little bit
farther away from us, and farther away from us.

(). In other words, instead of your gaining on the
bus, the bus was gradually getting further ahead of
vou? A. Yes, because we was in second gear. ‘

(. At what speed is your car governed? A. Thir-

teen miles.

Q. That is maximum capacity? A. Yes.

@
Q

Has it a governor on it? A. Yes.

Q. Iamits the speed to thirteen and one-half miles
an hour? A. Yes, sir.

Q. Do all the G. M. (. trucks have that governor on?

MR. COAN: I object.

THE COURT: Objection sustained.

(). Was this put on specially at your request, or was
it on when you bought it? A. Came with it.

Q. Now, tell us in your words just what happened
preceding the accident. A. Well, we were watching
the bus all the way down ahead of us, and it came to a
sudden stop, and I saw it the minute it stopped and I
applied my brakes and saw I wasn’t going to hold it;
the colored man that was over alongside of me he
grabbed the emergency and he pulled that, and T still
saw 1t wasn’t going to hold, the wheels were sliding,
so I drawed out to my left and the rear of my truck
1l the bus.

Q. Now, when you first saw that the truck had
stopped, how many feet was the rear end of the truck
to the front part of the bus? A. The rear end of the

Q. The rear end of the bus to the first part of your
truck. A, T would say about forty-five or fifty feet.

Q. At that point? A. Yes, when I first saw it.

THE COURT: That is not the answer. That is not
undaerstood. He said when he first saw the bus he was
about forty to fifty fect in the rear of it, and the bus
was going faster than he was and the gap between them
was increasing.
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MR. STREITWOLF: That is what I understood
him to say.

BY Y THECOURT

Q. Now, you are asked what the distance between
the rear of the bus and the front of your trueck when
the bus actually stopped. A. Well, T would say it was
maybe by that time it was sixty or seventy feet ahead
of us.

BY MR. STREITWOLF:

(). How many feet had you been able to bring this
bus to a complete stop after applving the brakes?
A. This truck, do you mean?

Q. I mean the truck, yes. A. Well, at ordinary
times, why, I never have any trouble at all stopping,
just put your foot on the foot brake, never had to use
the emergency. ‘

Q. Within how many feet from the application of
brakes to the final stop would you proceed? -A. The
length of it, fiften feet I would say.

Q. When you first saw this bus stop did you apply
your brakes? A. I did.

Q. What else did you do? A. T pulled to the left
when T saw I wasn’t going to get stopped, the wheels
seemed to be sliding, and the man was with me he
pulled the emergency, and still it kept on sliding and |
saw that I was going to run into the bus, so I pulled
out, T thought I would miss it, but I was unfortunate
not to do it. :

Q. What part of the truck struck the bus, and what
part of it? A. The rear end of the right-hand side.

Q. Of vour truck struck what? A. Hit the rear end
of the left-hand side of the bus.

Q. Preceding that impact had your engine stalled?
A. Yes.

Q. What caused it to stall? A. We jammed the
brakes so hard that we stalled the engine and locked

Harvey Scott—Direct

(e emergency fast, so we had quite a job getting it
loose.

(). As a result of that impact did it throw the bus
ahead of you? A. Well, I couldn’t say because I was
T couldn’t look behind or sideways. I was just at-
tending—

(). After the aceident what position was the truck
in relation to the bus? A. Well, about catacornered.
Q. Do you know what a right angle is? A. Yes.

Q. Do you know how many degrees to a right angle?

SNGes?
Q. How many? A. Forty-five.

Q. You were in a position of forty-five degrees from

)
)
]

the bus, at an angle of forty-five degrees? Explain it
here with two books, if vou will. This is the bus and’
thig 1s your truck (indicating).

MR. COAN: Let the witness state them, please.

Q. This is Perth Amboy. Now, what position were
vou after the accident was over? A. About like that
(indicating). Maybe a little possibly further around
than that.

Q. Which is the front of the bus? A. This end here
indicating).

Q. Which is the front of the truck? A. Here (in-
dicating).

Q. Where is the railroad bridge from these points?
A. Down here (indicating).

Q. What happened mnext after the accident?
\. Why, a trooper came along, or an officer in uniform
énd told me to get in that truck and unblock the traffic.
And we got in the truck and went to take the emer-
gency—we first turned our engine over and got that
going, then we got in the truck and took it out of
second gear, and we went to take off the emergency
and we couldn’t get it off at first, but finally we rattled
around there until we got it off.

Q. What had happened to the emergency? A. 1 40
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don’t know. It got stuck. We jammed it on so hard that
the dog got locked underneath.

). What do you mean by the dog? A. That is the
ratchet that holds it from falling off. Then we drove
down 1o the other side of the bridge and stopped.

(). Before that what had the officer said to you?
A. Why, the officer said to me, he said, your brakes
were no good. 1 said there is the truck, you try thom.

Q. What else did he say to you? Why did you go
down, instead of up, when you. left the accident?
A. Why, he told me to go down under the bridge and
turn around and come back to the police station.

Q. Did you do that? A. T did.

Q.

the truck came to a complete stop, did the driver of

). Before that accident happened, and at the time
the bus give any signal by raising a whip or a hand, or
by any other device, that he was about to stop?
A. Nothing.

Q. How soon after the accident happened were you
ordered to report to police headquarters; how many
minutes had transpired? A. Well, T know we were at
the police station before twelve o’elock, but I just ean’t
rccall that.

Q. Do you know what time the accident happened?
A. About eleven o’clock,

Q. Was there anything that you did, or that you
could have done on this occasion that could have aveérted
this accident?

MR. COAN: T object.

THE COURT: Objection sustained.

MR. STREITWOLF: Prays exception.

THE COURT: What do vou mean, allow you an ex-
cention, Mr. Streitwolf? What a man could have done?

MR. STREITWOLF: Was there anything he could
have done to have avoided it?

THE COURT: That is entirely improper. You can

40 ask him what he did do, and it is entirely and exclusive-
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lv within the province of the jury to determine what
he could have done.

MR. STREITWOLF: I have already asked him
what he did do.

THE COURT: That is all you can ask him.

Q. At what point preceding the collision, and refer-
ring to the time when the bus stopped, did the driver
apply the emergeney brake? At what period of time,
at what point? A. Why, as soon as he saw that I
could not take the truck out.

Q. Could you, with your hands on the wheel, ob-
erve him pulling the emergency brake? A. Yes, sir.

Q. What position is the emergency brake to you?
[s that a right-hand drive? A. Left-hand.

Q. Where is the emergency brake? A. Right there
to my right.

Q. And it was between you and the driver? A. Yes.

MR. COAN: He was the driver.

Q. T mean between you and the gentleman that was
with. you. A. Yes.

Q. What was his name, Conover? A. Conover,

(

3,
). Did you see Conover apply the emergency brake?
A. I did. Or felt him.

Q. Did you take your hands off the wheel? A. No,

Q. What did you do about the foot brake? A. I
had my foot on it all the time, pushing as hard as.I
could push, and the wheels were sliding.

Q. Were you asked on that occasion to exhibit your
driver’s license? A. Yes.

MR. COAN: T object to that. That is not material
in this case.

MR. STREITWOLF: The law requires him to
carry it.

Q. Did this officer who directed you to go to police
headquarters first ask you for your driver’s license ?

MR. COAN: I object.
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THE COURT: What difference does it make
wwhether he did or not?

(). Did you see Officer Quinlan here this morning ?
A. Well, I really—

Q. Did you see him here this morning? A. I saw
him here, yes.

Q. Would you say whether or not that was the offi-
cor with whom you had your conversation? A. I would
not.

Q. After this aceident happened was there tratfic
'n back of you? A. Yes. That is the reason why I had
to go under the bridge.

Q). In other words, you could not, from the position
of your car, very well have gotten out of that situation
nd have gone back to police headquarters, except gone
around in the way you did?

MR. COAN: I object.

THE COURT: He can say that as a matter of
physical faect.

MR. COAN: The thing is that Mr. Streitwolf is
saying it,

THE COURT: That is true but at the same time
he has already testified to that., He said that his car
and the other car became buckled. The officer came
along and told him he would have to go to the police
station. and besides that he was blocking the traffic,
or the traffic was being blocked, and he finally sepa-
rated the cars, and in order to turn he had to go down
and under the bridge. That has already been testified
to.

Q. How long have you been driving, Scott?
A. About fourteen or fifteen years.

Q). Did you ever have any accident before?

MR. COAN: T object.

A. Never.

THE COURT: Objection sustained.
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Q. How long has your wife owned this truck?
About three years.

(). Before this accident had you driven this truck?
Yes!

Q. Many times? A. Always, yes.
CROSS-EXAMINATION

BY MR. VOSSELLER:

Q). You say that the minute that you saw this bus
stop you applied your emergency brake and your foot
brake, and that you were in second gear all the time,
and that you were sixty or seventy feet from the bus
when you applied your brake, is that right? A. Well,
as near as I could judge, yes.

Q. But you were plenty far off to ordinarily stop the
car, is that the idea? A. Yes.

Q. You saw this bus stop? ' A. Yes.

).
Q). Yon knew it was stopped, didn’t you? A. Sure.
V-

Q. How wide was this load you had on this truck?
A. Eight foot.

Q. And it was what kind of lumber? A. Undressed
lumber,

Q. Do you mean to tell me that your car and your
wheels were slipping, with your car in second gear and
vour foot and emergency brake on? A. I do.

(). What made it slip? A. I couldn’t tell you.

Q). There was no dirt on this road at that point, was
there? A. I couldn’t tell you that.

Q. Wasn’t it a cement road? A. Yes, it was a hard
road.

Q. Where you first applied your brakes? A. Yes,
it was a hard road.

Q. Perfectly hard road, twenty-seven feet wide, isn’t
that a fact? A. Not at that point.

Q. Well, it is twenty-one feet, isn’t it? A. Well, I
den’t know just what you mean.

40
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0. It is plenty wide far two ears to pass, isn’t it?
A. No, it wasn’t then.

Q. Where you applied your brakes it was wide
cnoueh for two cars to pass? A. Well, it might have
heen just right there, but T hadn’t tfime enough to apply
my brakes and get around the bus, where 1s became a
one-way street.

(). When you first saw this bus had stopped ahecad
of vou, which you say was sixty or seventy feet distan
from you, you had plenty of room then to get to the
left-hand side of the road, didn’t you? The road is
twenty-seven feet wide there, isn’t it? A. Not without
pulling out and running in the sand bank I didn’t.

Q. Do you mean to tell me that there was a sand
hank where yvou first applied your brakes on the left
side of the road? A. I don’t remember about that.

Q. There are a lot of things you don’t remember.

THE COURT: That comment is entirely uncalled
for. .

Q. You did go by this bus and this wagon eventual-
Iy, did you not? A. After—

Q. After the accident happened? A. After the acci
dent happened.

Q. And they were still in the road, weren’t they’
A. T think, if T remember right, they moved the wagon
up on the sidewalk and shoved the two wheels of the
bus up on the sidewalk.

Q. You mean your car did that, don’t you, when
vou hit? A. No. I ecan’t tell you about that. I just
don’t remember because I wag excited and T just don’t
remember.

Q. Was there a bank of sand right opposite, directly
opposite where the wagon and the bus stood? A. If I
remember right.

Q. I mean on the road now. A. That is what made
it become a one-way street.

Q. Then it was a one-way street? A. Yes.

ere you going ?

no
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Q. Xeou S:l'\"”lzll vou can ordinarily stop this car
fiftcen feet? A. Yes.

(). You were going down in second gear. How fast
A. 1 suppose eight or nine miles an

1nr.

01
Gt

Q. You were going cight or nines miles an hour and
1 could see this bus that was stopped seventy feet

ehead of you, or sixty feet, sixty or seventy feet, and

still you could not stop in that distance, with the emer-

there that day? A. Well, 1 don’t know how many

1

icy brake and the foot brake? A. Yes, sir.
CROSS-EXAMINATION

BY MR. COAN':

Q. How many police officers did you see arounc

1
[

aw, whether it was all the same man, or whether if

) o e . )
as different ones at different times. 20

Well, wasn’t it the police officer who took you
he police station, who told you your brakes were

ut of order? A. Yes, sir.

Q. That was Quinlan, you heard him testify here

oday, didn’t you? A. Yes.

A
\

N

141
11

(e

(). He told you your brakes were out of order?
Yes.

Q. Now, isn’t it a fact that he, in the presence of
driver of the bus, asked you what was the matter 30
h your car, or the driver of the bus asked you what

is the matter with your car, and you said the brakes

vould not hold? A. No, absolutely not.

181

Q. Well, it is a faet that brakes would mnot hold,
1't 1t? A. How is that?
Q. Isn’t it a fact the brakes would not hold? A. No,

Q. Why didn’t you-stop? A. Because the wheels

slid.

Q. The brakes were not holding? A. They were 40
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holding, absolutely. T said to the policeman, if yon
don’t think the brakes hold, you get out there; there is
‘he truck, and go over it.

Q. The policeman does not happen to be an auto-
mobile expert. Do you mean to tell this Court and jury
‘hat you were driving on the highways of this State a
truck in such condition that you could not stop it in
eventy-five feet, or seventy feet? A. Well, T done all
[ could do.

Q. Isn’t it a fact you didn’t stop that truck? A. !

¢
locked the brakes.

Q. Isn’t it a fact you didn’t stop the truck?
A. Yes.

Q. Why didn’t you turn out and run into the sand
bank instead of risking life in the bus? A. I done all
[ could do.

Q. Was there anything to prevent you pulling into
that sand bank that was on the road? A. I done all |
could do.

Q. Was there anything to prevent you from running
into that sand bank that was on the road? A. Well, I
tried to right there.

Q. You had seventy feet behind you to do that.
didn’t you? A. I didn’t realize I was going into the
bus.

Q. Why didn’t you realize you were going into the
bus? A. Because I couldn’t realize it. T thought I was
going to stop every minute.

Q. You started at a point sixty feet behind that bus
to put on your brake, didn’t you? A. Yes, sir.

Q. How far behind the bus were you when the
colored fellow put on the emergency brake? A. Well.
1 suppose it was in maybe forty, or thirty-five.

Q. And you saw at forty or forty-five feet away
that your foot brake and your.emergency brake were
not holding? A. Yes, sir.

Harvey Scott—Cross

Q). And didn’t you have space in that distance to
pull out to the sand bank. A. I did not.

Q. Why not? A. I couldn’t. T did get out as far
as 1 could get.

Do you mean to tell me you can’t operate a car

lat you can turn away from behind a vehiele in

forty feet? A. When you are handling a truck you
are not handling a ecar.

Q. I don’t care whether it is a truck or a locomo-
tive. Are you driving on the highways of this State
a vehicle that is so far out of your control that you
can’t turn it out in forty feet, when you can’t stop it?
A. T turned it out as quick as I could.

Q. But you didn’t turn it out quick enough to stop
hitting that vehiele in front of you, did you? A. No.

Q. Where was the bus when you first saw it? A. At
the top of the hill.

Q. Oh, well, now, didn’t you see it before it was at
the top of the hill? A. Yes, sir.

Q. Didn’t it come all the way down Main Street in
front of you? A. No, sir.

Q. Tt didn’t turn out of Broadway into Main street,
did it? A. Couldn’t tell you nothing about that. When
[ first saw the bus it was just approaching the top of
the }l]H

Q. Was it on Main Street? A. That is coming in
from Parlin?

Q. Yes. A. Going down under the railroad is where
[ first saw it, going down the grade.

Q. Did you see it when it stopped to pick up Mrs.
Cox and Mrs. Rice? A. No, sir.

Q. Did you see it stop at any time between that and
the time you eollided with it? A. No, sir.

Q. Don’t you know that halfway down that hill it
stopped and picked up Mr. Welch, who is here in the
court room today?

MR. STREITWOLF: There is no proof of that.

40
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MR. COAN: T am asking him,

THE COURT: He is being asked that now.
A. 1 did not.

Q).

it left Broadway and Main Street until you ran into it?

Do you say that bus didn’t stop from the time

A. I never saw it stop.

Q. Do you say it didn’t stop? A. No, I wouldn™
say it didn’t.

Q. It was right in front of you all the way down the

10

hill, wasn’t it? A. I don’t remember it stopping.

Q. Well, now, I want to know what you saw about
it. You were driving your truck behind that bus, and
[ want to know, and I want a direct answer as to
whether it stopped or whether it did not stop? A. I
did not see it stop.

Q. Will you say it didn’t stop? A. No.

Q. Why, you said you were coming down and it was
increasing the distance between you all the way down
the street, on your direct examination. You said you
were first forty feet behind it, or forty-five to fifty fect
behind it, and that then later you were sixty to seventy
feet behind it. A. The bus was going on faster than
[ was. »

Q. Isn’t it a fact that the bus stopped between Main
Street and the point where you ran into it? A. 1
couldn’t tell you.

Q. And picked up Mr. Welch, a passenger? A. I
couldn’t tell you. I don’t remember sceing it stop.

Q. Will you say it didn’t stop? A. I don’t remem-
ber seeing it stop.

Q. Isn’t it a fact that you weren’t paying a bit of

attention to what was going on ahead? A. Absolutely
not.
Q. And that is why you ran into the bus? A. No

sir.

Q. Why is it you didn’t see it stop and pick Mr.

40 Weleh up? A. I couldn’t tell you.

Harvey Scott—Cross

Q. You won't say it didn’t stop, will you? A. I
wouldn’t say it did or didn’t, because I don’t know. I
an not going to lie,

Q. And you were going about eight miles an hour?
A. Yes, sir.

Q. Down a hill that has about four foot grade in
on hundred, that is right, isn't it? A. I don’t know
how much grade is there.

Q. And you couldn’t stop in seventy feet?

THE COURT : He has already said he did not, or he
could not.

Q. You say you stalled your engine? A. Yes, sir.

Q. Do you want to tell this Court and jury that the
‘cason you pulled on threcugh that street there, to that
bridge, do you mean to tell this Court and jury that the
he reason you did that was because the policeman told
vou to?

A. Yes, sir; I do.

Q. Isn’t it a fact that Zientk, the driver of the bus,
sked you to come and help him get the people out of
that bus that were injured, and vou said you didn’t
have time, you were in a hurry? A. Absolutely no.

MR. COAN : Stand up, Zientk.

Q. Didn’t you say that to this man when he asked

to help to get the people out of the bus? A. No,

Q. Didn’t he ask vou to helpto get the injured out?
\. No, sir.
Q. Did you help the injured out of the bus? A. No,

SIT,

A

Q. Did you help the man who was driving the

A. T didn’t help no one.
You didn’t help a soul that you injured? A. I
was too secared.
Q. You were not too scared to drive that truck
afterward, though, were you, that you could not.stop

10

20

30

40




138
Harvey Scott—Cross

in seventy feet? Were you, Mr. Scott? A. I did drive
1t afterwards. 1 went on.

Q. Although you were too scared to help the people
that were injured there threcugh you? A. I didn’t

Q. You weren't too seared to drive your truck?

[ never even thought to get a witness.

Q. What witnesses could you possibly have had?
iTaven’t the witnesses here told just exactly what hap-
pened? A, Well, I might have had some too.

Q. Haven’t they told just what happened? Please
answer my question. A, Yes.

Q. And what they have told is exactly the truth,
isn’'t it? A. No.

Q. And it is just the same as what you tell, isn’t it?

THE COURT: Oh, no, it is not.

K Na a0t s ot

MR. STREITWOLX: That is an unfair question.

THE COURT: The jury will know what differences
there are. For instance, you would conclude from
what he said that he attempted to go, after the coll-
sion, with the idea of running away. He denies that
absolutely.

Q. You say vour ¢ngine was stalled after the colli-
sion? A. Yes, sir,

Q. Who cranked the car? A. I don’t remember. I
think—TI don’t know whether T did or the man who was
with me.

Q. Was it still in second gear when you cranked it?
A. No.

Q. When did you take it out of gear? A. When we
went to start the engine.

Q. Who took it out of gear? A. I did.

MR. COAN: I think that is all.

THE COURT: Any questions Judge?

MR. VOSSELLER: No.

Harvey Scott—Cross
REDIRECT EXAMINATION

BY MR. STREITWOLF :

Q. Did you take the names of any witnesses?

MR. COAN: I object.

THE COURT: That is not rebuttal. However, I
will allow 1it.

A. No. T was too frightened to take anything.

THE COURT: That is rebuttal. That is all right.
[Te said no, that he was too frightened to take anything.

MR. STREITWOLK : That is all.

STANLEY CONOVER, a witness produced on be-
half of the defendant, being duly sworn according to
law on his oath, saith:

DIRECT EXAMINATION

BY MR. STREITWOLL':

Mr. Conover, where do you live? A. Jamesburg.

On Oectober 3, 1924 you were working for Mrs.
A. Yes, sir.

W
Q

Seott

)

(). At this lumber mill that she conducted at Cran-
bury? A. Yes, sir,

Q. On that day did you accompany Mr. Scott on the
truck that was proceeding in the direction of Perth
Amboy? A. Yes, sir.

Q. You remember this collision? A. Yes, sir.

Q. And you were on the truck at the time of the
ollision? A. Yes, sir.

Q. Who was driving the truck? A. Scott.

Q. Do you know the highway near the Pennsyl-
vania bridge? A. Yes, sir.

Q. Now, commencing at the point where Broadway
intercepts the highway, tell me what you saw in rela-
tion to the bus and this truck and the details of this
accident? A. Well, when T first saw the bus is was on
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top of the hill, and we started down behind it and
gradually it kept getting away from us.

Q. Talk a little louder. A. It kept getting away
from us, and I saw down the railroad men was working
and we was following it. and all at once it stopped.

Q. What stopped? A. The bus.

I

Q. How many fect were you away from it when you
first saw the bus had stopped? A. Around about for-
ty or forty-five feet.

Q. Yes. A. And Mr. Scott put on the foot brake
and I had the emergency brake, and he turned his truck
to the left, and the back part of it skidded up into the
bus.

Q). Had you driven on this truck with Scott before?
A. Rode on it? Yes, sir.

Q. Do vou know the different parts of a car?
Yes. sir,

Q. What did Scott do, if anything, before he des-
cended this incline with reference to the gears? A. I
didn’t understand what yvou said.

Q. What if anythine did Scott do just as he started
to go dewn this hill? A. He put the truck in seeond
gear, '

Q. When did he take it out? A. Oh, he didn’t take
it out. ~ The motor stalled and we left it in. When
we started the truck to go back to the police station
then is when we tock il out.

Q. Did you say forty of forty-five feet that you
saw the bus was away from the truck? A. Around
about forty or forty-five feet. _

Q. Commencing there just tell what you did when
saw that the bus had stopped. what did you do? A. I
pulled the emergency brake back.

Q. Then what happened? What did Scott do then?
A. He pushed the foot brake in as far as he could get
it, and the back part was sliding around when he pull-

40 ed it to the left,

14k
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Q. What direction was the car turned or headed
after that was done? What did Scott do at the wheel,
that is what I want to know? What direction was he
neaded after he applied the foot break, and you the
cmergency brake? A. Oh, he was heading across the
road to the left.

Q. Go on. A. Well, and then they told us to get

out of the way, we was blocking traffic.

Q). We haven’t got to the accident yet. Go on and
tell what happened. Did he clear the bus? A. The
back end hit it.

Q. Back end of what? A. Back end of his truck.

Q. Hit what? A. Hit the left-hand end of the bus.

Q. And as a result of that impact what happened?

Was the bus advanced forward? A. Yes, it was shoved
up against the sidewalk.

Q. At any time during this period did the engine
become stalled, and if so, at what period? A. It did 20
become stalled.

Q. What? A. It did become stalled.

Q. Do you know when it became stalled? A. When
we put the brakes on.

Q. And after the accident explain the position of
the truck and the bus. This is the bus and this is the
truck, and you are going down this hill now. Explain
to this jury the relative position of the truck and the
bus after the aceident was over. A. Why, they were .
something like this, set something like this (indicating).

Q. Which is the truck? A. This here one (indicat-
mge).

Q. Where is the bridge? A. The bridge is right
down through here somewhere.

Q. See if T can make it clear to yon.

MR. COAN: T object. I think he knows what he
is talking about,

Q. This ledge here all the way down we will as-
sume is Pennsylvania Avenue, or Pennsylvania high- 40
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way ; your testimony was that the truck was forty-five
or fifty feet behind the bus when the bus first stopped.
There I have shown forty five feet for illustration.
After the aceident what was the position of the two
cars?

A. Position like I had before, like this (indicating) :
the noses of the trucks was up to the curbs. The bus
was that way, and the truck was this way (indicating).

Q. The nose of the bus was headed to the curb? A.
Yes. Both of them,

Q. Both of them? A. Yes, sir.

Q. Where is the rear of the truck? A. Up against
the bus, the back of the bus.

Q. Which is the rear of the truck here? A. This is,

Q. And this is the front part? A. Yes.

Q. Where is the head of the bus? A. That there
(indicating).

Q. You have it at a 120 degrce angle. A. T don’t
know how to make no angle.

Q. Asa result of the relative position of the truck
and the bus was the traffic blocked until the truck was
removed? A. Yes, sir.

Q. It was blocked? A. Yes, sir.

Q. Did anybody come up, and if so, who came up
and directed you? A. The cop.

Q. What did he say? A. He told us to take that
truck right out and turn it around and go to police
headquarters.

Q. In turning around to police headquarters which
way did you go? A. We had to go down under the
bridge and down io the road bends around going to
Amboy, we turned around there.

Q. Did you go to police headquarters? A. Yes, Sir.

Q. At what point did the cop tell you to go to
volice hdadquarters? Where 'you 'were under the
birdge or this side of the bridge? Where you were
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stalled, or after you had left? A. After we had left, I
think.

Q. Do you remember sceing this officer in court
this morning? A. I think I do.

Q. Could you say whether or not he was the officer,
or don’t you remember? A. I don’t remember whether
he is the one or not.

Q. Was this officer in uniform that directed you?
A. Yes, sir,

Q. Was he the first one that came up to you? A.
No. The driver of the bus was the first one.

Q. What did he say?

MR. COAN: I object.

Q. Was there some words between the driver of the
bus and Mr, Scott? “

MR. COAN: I objeet to that.

A. Yes, sir.

Q. Did Scott show his license to the driver?

MR. COAN: I object.

A. The driver took it.

MR, COAN. What difference does it make?

MR. STREITWOLF: The State law requires him to
have it. |

THE COURT : Scott?

MR. STREITWOLE: Oh, yes, the driver has to have
his driver’s license.

THE COURT: There is no testimony about it, is
there?

MR. STREITWOQLF : T want to show he was comply-
ing with the law, that is all.

THE COURT: It is assumed that you were comply-
ing with the law, unless it is charged that you were not.

Q. Did you go to police headquarters? A. Yes, sir,

MR. STREITWOLT : That is all. Cross-examine.

ADJOURNED UNTIL MONDAY, SEPTEMBER 218T,
1925, AT 10 A. M.
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Testimony
MIDDLESEX COUNTY CIRCUIT COURT

SEPTEMBER TERM, 1925

GEORGIANA COX and GEORGE COX
VS
WILLITAM ROSENVINGE and
10 JENNIE SCOTT

JOHIN ADAMS
VS.
WILLIAM ROSENVINGE and
JENNIE SCOTT

MARGARET L. RICE and
JAMES J. RICE X

V8,
WILLIAM ROSENVINGE and
JENNIE SCOTT

Transeript of stenographer’s notes of evidenee in
the above entitled cause taken before HON. PETER F.
DALY, Circuit Court Judge, and a Jury, at the Middle-
sex County Court House in the City of New Brunswiek,
New Jersey, on the 21st day of September, A. D. 1925.

STANLEY CONOVER, resumed.

MR. STREITWOLY: I would like the privilege of

30 asking just one more question of this witness.

THE COURT: All right.
DIRECT EXAMINATION (CONTINUED)

BY MR. STREITWOLF':

Q. At any time preceding the collision did you ob-
serve that the driver of the bus indicated by his hand
or by a whip that he was to stop? A. No. sir.

Q. As vou were trailing the truck, or the bus, did

40 that in any way obstruct your view as to the wagon
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preceding the bus? Do you understand that question?
A. T don’t know what you mean.

Q. You testified you were trailing a bus down thi;
orade? A. Yes. sir.

Q. Did that obscure your view as to what was in
front of the bus? A. Yes. sir.

CROSS-EXAMINATION

BY MR. VOSSELLER:

Q. I understood you to say that when you first saw
this bus that the bus was stopped? A. No, sir.

Q. I mean when you were forty or fifty or sixty feet
behind it, the bus was stopped? A. We was about
torty or fifty feet. about forty-five or fifty feet behind
1t when it was stopped.

(. So that you knew the bus was stopped? A. We
was about forty-five or fifty feet behind the bus when
we stopped. o

(). You could see that it was stopped? A. Yes, sir:
we seen it was stopped.

(3. And that is when you applied your brakes?
\. Yes, sir.

Q. After you hit this bus you didn’t stop at all,
d'd you, until you got beyond the Pennsylvania Rail-
road bridge? A. Yes, sir; we stopped.

Q. Didn’t you go right on around the bus and the
wagon and go right on through without stopping there?
A. The officer told us to go down there.

Q. That is not the question. Didn’t you, after you
hit the bus, didn’t you go right on around it without
stopping at all and continue beyond the railroad bridge?
A No, we stopped on this side of the railroad bridge
first.

Q. But you had gone around the wagon and around
the bus before you stopped? A. Yes, we were right
around the side of it.
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Q. Mr. Scott said it was sixty to seventy feet—he
was sixty or seventy feet from the bus when he saw it
kad stopped. Is that true? '

THE COURT: You cannot ask one witness to char-
acterize the testimony of another.

Q. Are you mistaken then when you say you were
only forty or fifty feet? A. I don’t think it was sixty
or seventy feet.

Q. Could you have stopped any more quickly had
a hand or whip been shown by the bus driver? A. Yes,
sir,

Q. Why? A. We would have had more show.

Q. If it was stopped forty feet from you? A. We
would have knowed he was going to stop. We didn’t
know he was going to stop before.

Q. How fast was the bus going just before it
stopped? A. Oh, I don’t know just about how fast it
was.

MR. COAN: T object. I do not think this witness
has shown any familiarity that enables him to testify
as to the speed of cars.

THE COURT: He says he does not know.

BY THE COURT:

Q. When your trnck and the bus came together what
happened? A. It shoved the bus up in the wagon.

Q. Shoved the bus up in the wagon? A. Yes, sir.

Q. What wagon? The wagon in front? A. Yes, sir.

Q). Yes, but what was the effect between the bus and
vour truck? What happened to them? A. Well, we
hit the back of it.

Q. Hit the back of it? A. Yes, sir.

Q. Then what happened to the truck? A. To our
truck?

Q. Yes. A. Well, we stalled the motor and it was
crossways the road there.

Q. How near were you to the bug after you hit it?

40 A. We was right alongside of it.

Stanley Conover—Cross

Q. Well, were you touching it? A. No, sir; we
wasn’t touching it then.

Q. Then you didn’t buckle it? Do you understand
[ mean? A. No.

. When you hit the bus did your truck and the

what
Q

hus get mixed together? A. No, sir; we just hit it and
shoved it away from us.

(CROSS-EXAMINATION

BY MR. COAN:

Q. Where was the bus when you first saw it?
A. Going down the hill.

Q. Well, had it crossed Broadway yet? Do you
know where Broadway is in South Amboy, where the
trolley turns to the right off Main Street? A. Yes, sir.

Q. Had the bus crossed Broadway yet? A. Yes, it
was up on top, just going over the hill when I saw it.

Q. Had it erossed Broadway yet? A. Yes, sir.

Q. You had come right down that street that the
trolley runs on, Main Street, the macadam pavement
or the Warrenite pavement? A. Yes, sir.

Q. Isn’t it a faect that the bus was in front of you
all the way down that strcet? Didn’t you see it in front
ol vou down that street? A. No, sir.

Q. From the time that you first saw the bus until
it stopped down behind the vegetable wagon, did the
bus make any stop? A. For passengers?

Q. For any purpose. A. Stopped behind the wagon.

Q. Is that the only stop? A. Only stop I see him
make,

Q. You didn’t see him stop to pick up any pas-
sengers? A. No, sir.

Q. You didn’t see an old gentleman get on the bus?
A. No, sir.

Q. How far ahead of youn was the bus when you
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first saw it? A. We was right up behind the bug when
we first saw it going over the hill.

Q). That does not mean much. IHow far were you?
Were you as close as I am to you? A. Yes, sir.

Q. Do you mean to say that you were as close as 1
«m to you when you first saw that? A. We were right
behind it when we come out of that line to come down.

Q. You say the bus came out of that street that the
trolley turns in; do you? A. It stayed right aloneg that
street. '

Q. Did you say that it eame out of that street? A. I
thiink it did. T am not sure.

(). And the first thing you saw of that bus it was
ac close as Iam to you? A. Yes, sir. We started down
the hill together.

Q. Where wag it that the truck was put in second
speed? A, On top of the hill.

Q. Why was it put in secend speed, do you know?
A. Why, to help hold the load back, to keep it from
coing so fast.

Q. As a matter of fact you were coasting down that
hill, weren't you? A. No, sir.

Q. Now, you say the bus was about ag far as I am
from you when you first saw it? A. Yes, sir.

Q. How far was it when you saw that it was stopped
down by the vegetable wagon? A. Around about forty-
ive or fifty feet.

Q. What do you mean by forty-five to fifty feet?
Point out in this room if you ecan that distance.
A. About {from here over to the wall there (indicating).

Q. So that all the bus gained in the distance from
the top of the hill down to where the vegetable wagon
was stopped, was the distance from where T sit over to
the window there? A. Yes, sir.

Q. Your truck was running about eight miles an
hour? A. Right around that.
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. . ) / D B e 3
Q). When was it that your engine stalled? " A. Right

after we hit the bus.

(). So that it was-the hitting of the bus that caused
the engine to stall, wasn’t it? A. No. The brakes.
We had them on.

(). Why do you say ‘that? A The brakes and the
Lump could eause the stalling.

). Weren’t the brakes just put on at the time you

Lit thé bus? A. No, sir; we had them on.
(). What effect did the putting on the brakes have

to stalling the engine? Conover, you know as a matter

of fact that it was the-cdllision- with that bus that
stalled the eneine, don’t vou? A. I don’t know what
talled the engine. I guess the brakes did.

(). TTow many policemen did you see around there?
A. One I remember sceing.

(). Was he on foot or on a motoreycle? "A. On a
notoreyele.

Q. You saw Quinlan here on Friday?

MR. COAN: ‘Stand up, Officer Quinlan, will you?

Q). This is the only one you saw there, wasn’t it?
A. T don’t know whether he is the one or not.

Q. Well, you saw him there, didn’t you. A. Him?

Q. Yes. A. I am notsure whether it was him or not.

Q. Isn’t he the man that took you to the police sta-
tion? "A. T ecouldn’t say.

10

Q. But the policeman who took you to the police

station was the only policeman that you saw around
there; that is true, isn’t it? A. Yes, sir.

Q. And there was nobody there in the nature of a
State trooper, other than that one man, was theré?
A, Noy sir.

Q. Then you say that this one policeman that you
saw there is the man who told Mr. Scott to pull away
from the bus and go down to the Pennsylvania bridge,
is that what you say? A. He told us to pull the truck
down along the curb and stop.
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Q. Yes, but where he told you that was down the
other side of the Pennsylvania bridge, wasn’t it, at the
roadway leading down to the Pennsylvania Station?
A. No, sir.

Q. As a matter of fact, wasn’t the truck beyend

the overhead bridge hefore Officer Quinlan ever spoke

to Seott? A. No, sir. He told us to go down there.

Q. What did you do after the collision between the
truck and the bus? A. Well, T stood behind the truck
down there,

Q. Did you hear the conversation between the
driver of the truck and the driver of the bus?
A. Yes, sir.

Q. The bus driver asked Mr. Scott to help him take
the passengers out, didn’t he? A. No, sir.

Q. What did he say? He came down and he asked
him for his license, and he pulled that out of his
pocket, and the bus driver jerked the license out of his
hand and started up the street,

Q. As a matter of fact didn’t Scott pull a whole lot
of papers out of his pocket and hand them over to the
bus driver? A. No. He had the papers in his hand
and snatched the papers out.

Q. As a matter of fact the driver’s license wasn'’t
among them at all, was it, and it was up at the City
Hall in Perth Amboy at police headquarters that he
produced the license? A. The bus driver took it up.

Q. Took what up? A. He took Scott’s license
away from him and started up the street with it.

Q. That was when he was going to the hospital with
the injured people, wasn’t it? A. No, sir.

Q. Didn’t he get in another car and go up the street
with them? A. He came down and got the license first.

Q. Right after he got the license didn’t someone
say to him then you had better get those people to the
hospital? A. I didn’t hear that,
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Q. You were right there, weren’t you? A. No, I
was down under the bridge then, and the bus—

Q. Up to that time the policeman hadn’t arrived at
all, had he? A. Yes, sir.

Q. Do you mean to say that the bus driver was get-
tine the license after the policeman arrived? A. He
came down and got him.

(). Was it after the policeman arrived or before the
policeman arrived that the bus driver asked for the
license and got it? A. I couldn’t say for sure whether
it was after or before.

(). Didn’t you just say that you were down beyond
the bridge when he got the license? A. Yes, we were
arked down there.

(). Past the highway bridge? A. Yes, sir.

Q). So that you were down past the highway bridee
hefore the policeman got there, weren’t you? A. The
policeman told us to go down there.

Q. How could the policeman tell you to go down
there if he wasn’t there yet? A. He was on a motor-
cyele. He told us to pull down there to a curb.

(). That was when you were beyond the bridge. He
told you to go down farther, where the road leads to
the Pennsylvania Station, and turn around, didn’t he?
A. Yes, sir.

Q). But at the time he told you that you were al-
ready down beyond the overhead bridge, weren’t you?
A. No, sir; T don’t think we were.

Q. Haven’t you just said that you didn’t know
whether the policeman was there or not, and the bus
driver asked for the license? A. He wasn’t down where
we was then.

(). Had he been talking to you before that? A. He
told us to puil the truck down there.

Q. Before that? A. Before the bus driver got the

license,
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Q. Before the bus driver asked for the license he
¢old you to pull the truck down there? A. Yes, sir.

. You want this Court and jury to understand
that the policemnan came there and told you to go off
in the opposite direction, and didn’t ask for the driver’s
license, and sent you off toward Perth Amboy without
your driver’s license, is that it? A. ITe told us to pull
along the curb there and wait.

Q. Answer the question. Without asking for the
driver’s license, the policeman didn’t ask for the
driver’s license, did he? A. No, sir.

(). Tsn’t it a matter of fact that the bus driver had
the license before the policeman got down to the scene
of the accident a1 all? A. No, sir.

Q. Now, you could see that bus all the way down
that hill, couldn’t you? A. Yes, sir.

Q. In other words, from the time you first saw it
nntil it got all the way down the hill to where it stopped,
it was in yvour plain view? A. Yes, sir.

Q. You saw the wagon down there, didn’t you?
A. No, I didn’t see nothing,

Q. Couldn’t you see the wagon as you came down
the hill before the bus got up to it? A. No, sir; I don’t
remember seeing it. '

Q. That was a perfectly nice, clear day, wasn’t it?
A: Yes, sir.

Q. Jusl as nice a day as today? A. I believe it was.

Q. And the pavement, until you got down to wherc
the sand was, was perfectly dry? A. Yes, sir.

Q. Now, how far away were you from the bus
when vou grabbed the hand brake? A. I couldn’t say
just how far when I grabbed the brake.

Q. What is that? A. I don’t know just how far it
was when 1 erabbed the brake.

Q. Did you grab the hand brake right away just as
soon as you saw the bus stop? A. No, sir.

Q. Well, how far did yvou go after you saw the bus
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stop before you grabbed the hand brake? A. Well, T

s waitine for Mr. Seott to stop, and I seen his foot

brake wouldn’t hold.
How far did you go before you saw that the foot
» wouldn't hold? A. About ten feet.
). So that yon were thirty to thirty-five feet be-
hind the bus at the time yon grabbed the hand brake?

A. Yes, sir.

Q). What is your idea of thirty to thirty-five feet
measured in this room? Show us. A. About from here
to that water thing over there.

Q. Over to the water cooler near the door?
A, There where the cop is standing.

Q. With foot brake and hand brake both being
worked, you could not stop that bus within that dis-
tance, and it going eight miles an hour? A. The wheels
\)111

(). Whether the wheels slipped or not, you didn’t
stop the truck, did you? A. No, we didn’t stop the
truek.

R. COAN: 1 think that is all.
RE-DIRECT EXAMINATION

BY MR, STREITWOLF':

Q). After the collision did the truck come to a com-
plete stop? A. Alongside of the bus.

Q. To a complete stop? A. Yes, sir; it was stopped.

(). At what time did you relcase the emergency
hrake. before or after the collision? A. After the
collision.

Q. Was any difficulty experienced in releasing that?
A. Yes, sir. The dogs was locked.

Q. What was the trouble? A. One of the dogs was
locked. g

Q. What did you do and what did Scott do in
vour efforts to release it? A. We knocked it back.

40
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Q. How long did it take vou to do it? A. About a
couple of minutes, I think.

Q. So that you did-not follow in front of the
Fus and the wagon direetly after the collision, did you?
A. No, sir.

Q. That is what you said on your direct examination,
or vour ecross-examination by Judge Vosseller. Did
you mean that, or didn’t you mean it? That directly
after the collision you went around to the bus and
around the wagon, is that correct? A. We stopped
richt aside of it.

Q. It was after you had released the brakes and
had started yvour motor and was proceeding under the
bridge that you passed the truck?

MR. VOSSELLER: That is leading.

MR. STREITWOLF: T will withdraw it.

Q. When did vou pass the truck and the wagon?
A. Well, when we took our brakes off.

Q. Was it before or after you were ordered to go
down nnder the bridge? A. It was afterwards.

). The time you passed the truck and the bus had
the policeman already talked to you? A. When we
passed the bus?

Q. Yes. A. Yes, sir.

RE-CROSS EXAMINATION

BY MR. COAN:

). Who relecased the emergency brake? A. Me and
Scott. )

Q. Did you both do it, or did one of you do it?
A. He took the brake off and I hit one of them rods
there under the truck.

Q. What? A. He took the brake off and I pounded
them rods under the truck.

Q. Did you get under the truck to do that? A. No.
All 1 had to do was just bend down there.

Stanley Conover—Re-cross

(. Where were you when you did that? A. Up by

. wagon and the bus.
(
{

). Sitting up in the seat? A. No. On the ground.
)

). Well, you said you were up on the wagon. That
i« what I wanted to find out? A. I stayed up by the
wagon.
(). What did you pound these rods with? A. With
a hammer. 10
Q. Where did you get the hammer from? A. Out
ol the truck.
(). Who cranKed the truck? A. Scott cranked it.
MR. COAN: That is all.
MR. STREITWOLTF: That is all.
That is the defendant’s case.

DEFENDANT ROSENVINGE’S CASE

St S . "y
CHARLES CONNOLLY, a witness produced on be- 20
half of the defendant, being duly sworn according to

law on his oath, saith :
DIRECT EXAMINATION

BY MR. VOSSELLER:

Q. Mr. Connolly, did you see the accident that hap-
pened between the truck of Secott’s and the bus on
October 3rd? A. Yes, sir.

Q. Where were you? A. I was standing on the
overhead l'ﬂ"ld;l‘(’.

(). Standing on the overhcad bridge? A Yes, sir.

Q. How far from the place where the accident hap-
pened, is that, about? A. That is about sixty feet.

Q. Did vou see the wagon? A. Yes, sir.

Q. What stopped the wagon? A. Flagman on the
highway.

Q. And why, do you know, if you know? A. Well,
there was one-way traffie. 40
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Q. Because of what? A. There was a truek coming

throaeh in nnder the bridee.

Q. But the road is ordinarily cement there, isn’t
it and a good road? -A. Yes, sir.

Q. What caused them to make it a one-way street?
A. Why, they had a washout there a day or so before
that, and they was cleaning the dirt out.

Q. You saw the wagon stop? A. Yes, sir.

Q. You saw the bus come down? A. Yes, sir.

Q. How far behind the wagon was the bus? A. The
Fus was about eight foot when it stopped.

Q. Did vou see the truck of Scott? A. Yes. sir.

[Tow soon after the bus stopped did you see the
truck come down” A. Why, richt immediately.

Q. Well, immediately? A. Within a minute or two.

Q. Was the truck stopped an appreciable length of
time before the Scott truck came alone'? A. Why, it
stopped about a minute.

Q. When the bus stopped was the truck in your
sicht? A. Yes, sir.

Q. And about how far distant from the bus? A. I
should judge about forty-five or fifty feet.

Q. Then it could not have been stopped a minute
before the truck hit it, could it? A. No, not before it
hit it.

Q. What happened after the truck hit the bus? Did
the truck stop? A. No, sir.

Q. Where did it go? A. It went richt erossways of
the road and hit the truck comine up the hill.

Q. And hit the trueck? A. Yes, sir. That truck
stopped it.

Q. It hit the bus and the truck coming in the oppo-
site direction? A. Yes, sir.

Q. Where did it stop? A. Stopped the opposite
side of the bridge.,

Q. That is beyond the bridge? A. Yes, sir,

1o
Charles Connolly—Direct

0. Towards Perth Amboy? A. No the Perth Am-
)

hoy side.

(). Was the truck going fast when it came down the

\‘ .
hill?  A. T should judge about eight or ten miles an

(). You are quite positive that the truck didn’t stop
‘ter it hit the bus at all, but went on through under
 railroad? ~ A. Yes, sIr.

1 1 T i (A 2]
Q. You stood on a position where you could see:
A. Stood right there and seen 1t.

(). When the truck hit the bus what did the bus do

¥

A. The bus run down into the wagon.
CROSS-EXAMINATION

BY MR. STREITWOLF:

Q. By whom were you employed at that time?
A. Pennsylvania Railroad Company.

Q. For whom are you employed now? A. Penn-
sylvania Railroad Company.

Q. Do you know the driver of this bus? A. 1
asn’t acquainted with him at the time; no, sir.

Q. Acquainted with him since? A. I just met him

here Friday and today.

). When was your statement first taken. A. The
same day of the accident, the third day of October.

Q. Who did you give it to? A. I give it to the bus
driver, .

Q. Do you know any of these parties who are suing ?
A. No, sir: not acquainted with a one of them.

Q. You say that this truck collided with a truck
coming in the opposite direction? A. Yes, sir.

Q. Do you mean a head-on collision? A. No. They
hit sideways.

Q. Was that opposite the bus or was it opposite the
wagon? A. It was opposite the wagon.

Q. Do you mean that? A. Yes, sir.

10
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Y TR e ,

Q. How wide is that street there? A. That streel
must be around twenty-seven feet,

Q. Were you in court Friday? A. Yes, sir, I was
here Friday.,

Q. What truek was this that collided with yvou?
A. I didn’t know. It looked to me as if it was a Maeck
fruck.

Q. What letters were on there that indicated the
ownership of that truck? A. Well now, I didn’t no-
tice any because I cee it from the rear end.

Q. You say it was not a head-on collision? A. No.
ir.

Q. This trueck coming in the opposite dircetion
did 1t pass the Scott truck to the left or to the right?
A. Pasced him to the right.

Q. And what part of the Scott truck collided with
this other truck? A. The front part of the timbers that
he had on his truck.

Q. What is that? A. The front part of the timbers
that he had on his truck.

m 'l o ‘ v 4 3 4 1

Q. The front part of the timbers that he had on his
truck? A. Yes, sir.

Q. Collided with what part of the truck coming in
the opposite direction? A. Pretty near the rear end.

Q. Pretty near the rear end? A. Yes, sir.

Q. Did you say it happened opposite the wagon, or
opposite the trueck? A. Opposite the wagon.

Q. At that point along that highway is there a
painted mark indicating the center of the road, like
there 1s on some highways? You have seen those mark-
ings, haven’t you? A. There is a ridge down through
there.

Q. There 1s a ridge all in the center? A. Yes. sir.

Q. Just preceding the collision what part of the
left-hand side of the wagon—or what was the distance
between the left-hand side of the wagon to the center
marking of that highway, the relative distance?

1569
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\. Well. T couldn’t say just exactly, but there was
1oht foot anyway. ‘

Q. Eight foot? A. Yes, sir.

Q. Did the truck coming in the opposite direction,

at collided with the Scott truck, did it stop? A. Why,
it stopped just for a second until they looscned Scott’s
truck from his truck, and then the other one proceeded
on up the hill. 10
Q. Lioosened the Scott truck from a truck coming
in the opposite direction? A. Nieseairs

Q. They had jammed together, had they? A. They
had jammed together.

Q. What part of these respective trucks jammed to-
cether? Just give us an intelligent version of that.

A The front end of Scott’s timbers was fastened in
the front end of the span.

Q. The front end of Scott’s timbers had jammed in
what? A. In the rear end of this other fellows truck, 20
where the standard is.

Q. Did this timber project over the side of the
fruck? A, Yes, sir: he had them piled crosswise, in-

stead of lengthwise on his truck.

Q. And there was a projection of the timber on each
side of the truck? A. Yes, sir. It extended over about
a4 foot and a half on each side of his truck, or more.

Q. And it was that timber that you say collided
with the rear end of the truck coming in the opposite 30

dircetion? A. Yes, sir.
CROSS-EXAMINATION

BY MR. COAN:

Q. You say you are employed by the Pennsylvania
Railroad Company, Mr. Connolly? A. Yes, sir.

Q. Were you working on this overhead bridge on

that day? A. Yes, sir.
490
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Q. Now, how far up the road was the bus when you
first saw it? A. I saw it when it approached the hill
coming down.

Q. Well, how far up the hill was that? A. Well,
now, I conldn’t say just exactly. Somewheres around
three or four hundred feet.

Q. How many? A. Three or four hundred feet.

Q. How long after yvou saw the bus was it that you
saw the trnek? A. I saw the truck about a minute
after I saw the bus coming down the hill. T saw the
truck approaching the top of the hill.

Q. Which would you say was traveling the faster,
the bus or the truck? A. The truck.

Q. The truck was traveling faster than the bus?
A. Yes, sir.

Q. How fast did you say the truck was traveline'?
A. The truck was traveling about cight or nine miles
an hour.

Q. The bus was traveling less than that? A. Yes.
sir; it was following the wagon.

BY THE COURT:

Q. Following the wagon? A. Yesg, sir.

BY MR. COAN:

Q. Where was the wagon at the time you first saw
the bus?. A. The wagon was down, well. near to the
bottom of the hill, about two hundred feet from where
1 stood.

Q. You don’t know who had this other truck that
you say he collided with? A. No, T do not. T think it
was a Perth Amboy hardware company, but T am not
sure.

Q. Where do youlive? A. Tlive in Oldbridee at the
present time,

Q. Where did you live at that time? A. South
Amboy.

MR. COAN: T think that is all T have.

MR. VOSSELLER: That is all.

Charles Connolly—Cross

THE COURE:

Q. T think you said at the time that the truck
‘«J;;I’IMM] it was abont eight or ten feet, or was it ten or
«velve teet behind the wagon; A. That is the bus?

Q. The bus I mean? A. Yes, sir.

Q. How many feet behind the wagon was it?

About eight or ten feet.

Q. When the truck hit the bus how far did it drive

bus? A. Why, T should judge about cighteen or
venty feet.

(). The wagon was about eight to ten feet ahcad of
he bus? A. Yes, sir.

(). Then when the bus strueck the wagon it drove
that waeon about ten feet ahead of it, is that right?
\. No: about eight foot.

Q. About eight foot? A. Yes, sir.

Q. Did you notice whether anything was done by
anvbody on the bus to stop the motion of the bus which
esulted from the truck pushing it? A. No, sir; I did
11ot.

Q). You saw the bus stop, did you? A. Yes, sir.

).
Q. Did you see the driver of the bus do anything
before he stopped the bus? A. I did not.

Q. Were you looking at it all the time? A. I was
watching the truck coming down behind the bus.

Q. Do you say that the bus followed this horse and

wagon? A. Yes, sir.

Q. For what distance did it follow the horse and
wagon? A. About thirty feet.

Q. In other words, the horse and wagon Wwas in
motion and the hus kept in motion? A. Until the flag
was put onto them.

Q. And the bus wag following the wagon before
there was any warning given to either of them to stop,
is that richt? A. Well, the bus was about forty or
forty-five feet behind the wagon when the warning was

first given to the man driving the wagon.
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Q. How far was it behind the wagon when it
stopped? - A. About eight or ten foot.

Q. About eight or ten feet? A. Yes, sir.

(). You are positive of that? A. Yes, sir.

Q. How did it come that you were specially looking
at this at the time? A. Well, they were working down
in under there, and there was quite a lot of traffic. and
I was just watching the traffie, because I wag one of
the assistant foremen, and T wasn'’t supposed to do no
labor. I was having charce of the gang at that time.
THE COGURT: That is all T have.

BY MR. COAN:

(. Was the horse knocked down? A. Yes, sir.

JOHN ZIENTK, a witness produced on behalf of
the defendant, being duly sworn according

to law on
20 his oath, saith:

DIRECT EXAMINATION

BY MR. VOSSELLER:

Q. What is your business? A. Bus driver,
Q. Were you driving the bus on October 3rd ihal
was in this accident? A. Yes, sir.

Q. Just tell the Court and jury what happened
A. Why, on this day T was going down that hill. Some
time before that, a day or so, there was a washout over
the road. The State had men working there cleaning
it up, and at the time they made a one-way drive, a
one-way traffie, and there was a wagon ahead of me
stopped.

Q. Why? A. On account of this washout.

I came
down in back of this wagon

and of course I had to
stop, I couldn’t pass, and 1 stopped there

about two
minutes and I was wrecked up.
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1 r 9 D N &
Q. When vou stopped what did you do? Before
vt .

vou stopped what did you do? A. What did I do*

Q. Yes. A. I didn’t do nothing. 1 stopped.

Q. Did you see a flagman ahead? A. No, sir; I
did not.

Q. How far behind this wagon were you when you

opped? A. About eight feet.
4 1 2 Y ? N 4 TEAY A ’ 1]

Q. How long had you stopped before you were ru 10
into? A. Two minutes, about two minutes.

BY THE COURT.

Q. You don’t mean that, do you? A. Yes, SIr.

Q. As much as two minutes? A. About two minutes.

BY MR. VOSSELLER.

Q. Was there anything behind you at the time you
topped? A. No, sir. '

Q. How do you know? A. l l(m'ko(l in the IHH’I'(‘H
comine down the hill and nothing followed me down
that hill. : :

Q. Where did this truck hit you? A. Hit the left
rear end of my bus. ‘

/ uek I avoul i don’t

Q. What part of the truck hit you? A.Td
know what part of the truck hit me, but I know the
lumber came through the side of it, knocking the sides

[lz);[]

b ;
Q. Where were you standing on the road?
3

¥

A. Right-hand side of it.
] 0 T .
dge A. Right up
(). How near the edge of the road? A Right uj
against it. i
Q. After the truck hit you did it stop? A. No, sir.
Stopped after he got the other side of 1t, shoving every-
thing up on the sand.
v e} b 4 2 1\\‘
Q. How far beyond you was the truck when h
stopped? A. About one hundred feet.
Q. When the truck hit your car what did your bus
1 e (4 = i 9
do? A. What did it do*
Q. Yes. A. Shoved me up against the wagon, and
<hoved the wagon, both of us.
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Q. How far were you moved by this truek from the

impact? A. Why, I was shoved about fifteen feet.

Q. What was there on the other side of the road
that made you stop there? A. Men working,

Q. Was there anything on the road at that spot
where you stopped? A. Cars passing by.

Q. No, but outside of the cars was there any dirt.
or had that bcen removed? A. That i5 what they wer:
shoveling, dirt.

Q. How deep was this dirt? A. Oh, T couldn’t sav
how deep 1t was. 1 haven'’t got the least idea how deep
it was.

CROSS-EXAMINATION

BY MR. STREITWOLF':

Q. When you asked Scott for his license he pro-
duced 1it, did he not? A. What he had, yes, what he
did give me.

Q. He gave you the license, did he not? A. No, sir.

Q. What did he give you? A. A lot of two or threc
yvears that he had before that, of licenses. T didn’
have any of his licenses. Any license of that yecar, 1922,

Q. Didn’t you go up to police headquarters? A. Did
1 go up to police headquarters? After I came back from
the hospital.

Q. Did you know his license was inspected and re-
viewed up there? A. No, sir.

Q. Didn't you and Scott have an altercation about
the return of that license, and didn’t you refuse to give
it back to him? A. Yes, sir; I did.

Q. If it was an old license, why did you withhold
it? A. Because I wanted to get them pecople to the
hospital. They were hurt. One of them was uncon-
sceious.

John Zientk—Cross
CROSS.-EXAMINATION

BY MR. COAN:

{

Who was unconscious? A. Mrs. Scott.
D

)
Q. Do I understand that you were given licenses, but
the 1924 license? A. That is it. I wanted the 1924
cnse.

Q. Did you sce his 1924 license at all? A. After
came baek from the hospital.

(). Where was it then? A. Down in the City Hall.
(). That is at police headquarters? A. Yes, Sir.
(). When you say that Scott passed beyond your

nost. did he co as far as the overhead bridee? A. He

ent the other side of it.
Q. Had Officer Quinlan, or any other officer been
| the scene up to that time, until after he went beyond

the bridee, had anv other officer been there? A. When

oot the other side of the bridge they were, yes.

Q. Did any officer tell him to pull up from your
hus and go bevond the bridge? A. No, sir.

Q. Were vou in a conversation with Scott in the

resence of Officer Quinlan, after Quinlan got there?

\. Yes, sir.
Q). Did Scott at that time say to you, in response
2 question from you as to why he ran into you, that
his brakes woulan’t hold? A. That is just what he
said to me. I asked him why he didn’t stop, and he
aid his brakes wouldn’t hold.
(). State whether or not you asked Scott to assist
ou in eetting the injured people out of the bus? A. I
did ask them and he told me that he didn’t have time,
hat he had to get that stuff delivered, he wanted to get
it delivered. I told him to wait until I got back.
Q. Was that at the time that you got those license
ards which you speak of from him? A. That is when
[ had them.
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(). As you stood there behind the wagon what did
vou do? A, Why, I stood behind it.

Q. Ts that ali you did? A. Couldn’t do anything
clse. I couldn’t go by.

Q. Well, did you make any observation to see what
was. coming along the road? A. Traffic was going up
past me.

Q. In the opposite dircetion? A. Yes, sir.

Q. What obsgervation did yvou make to see what was
coming behind yon? A. Looked in the mirror.

Q. When did you look in the mirror? A. Comine
down right before I ctopped.

Q. That was the last time you looked in the mirror,
wasn’t 1t? A, That is before I stopped.

Q. Was your bus braked? Did you put t
or when you stopped? A. Sure. Certainly.

What brakes? A. Emergency brake.

2. That is the hand brake? A. Yes. sir.

And with the hand brake on you were driven
ahead, as you say, some fifteen feet? A. About that.

Q. What was the first intimation you had that this
truck was coming down the hill behind you and going
to rin into you? A. None at all.

Q. Until it struek you? A. That is all.

(). That 1s you didn’t sce it comine behind you at
all? A. No, sir,

Q. Of course, you didn’t do anything to avoid #t
striking youn then? A. Couldn’t.
MR. COAN: 1 think that is all 1 have.

BY THE COURT:

Q. How far were you behind the wagon when the
wagon stopped? A. That I couldn’t say. The wagon
was stopped when I notieed it coming down the hill.

Q. How far were you away when you first noticed
them? A. A couple of hundred feet.

Q. Why did you get within eight or ten feet of the

40 wagon, as close as that? A. Always do.

167
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Q. I am asking you why you did it? A. Well, I
ldn’t go by.

Q. T know you couldn’t go by, but why did you get

close to the wagon? You were a couple of hundred

away when ycu saw this rorse and wagon. The
rse and wagon was stopped, and you went that couple
hundred feet until you got within eight or ten fect
the wagon and then you stopped. That is your story !
\. Yeas st ' i

Q). Now, then, when you stopped what warning, 1i
ny, did you give to those behind you that you were
ing to stop? A. I didn’t give any. I didn’t think

was necessary. There was nothing followed me.

Q. Simply because you can’t see anything in the
irror, you don’t live up to the statutory regulation
hat when you are about to stop you are to give a warn
ine to those behind, in somejsway, by throwing out your
hand or otherwise? Don’t you do that in driving a
us?  A. Sure, coming arounrd a corner.

Q. Why didn’t you do it that way? "A. ] didn’t
think it was necessary when it was a one-way drive.

Q). There was a horse and wagon in front of you but
cight or ten feet in front of you, and you say that you
didn’t think it was necessary to give warning to any-
hodv behind, so as not to hit him and drive into that
horse and wagon? Why did you get so close to the
horse and wagon? I want to know that if you can tell
ne. A. Why did 1 get so close to it?

Q. Yes. The horse and wagon, according to your
tory. was stock still when you were two hundred feet
::\\';1(\', and vou followed that horse and wagon up until
vou cot within ecight or ten feet of it. Why did you
I;’M ;o close? A. I don’t know. I thought I was far
cnough behind it when I was eight feet behind 1it. |

Q. If you had stopped twenty-five feet behind 1t,
and this truck had run into you, you would never have
touched the wagon, would you? A. I don’t know.

49
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Q. Yes, but you say you were only driven about fit-
een feet? A. Yes.

Q. Now, if instead of eight or ten feet behind thai
wagon, you had stopped say thirty feet behind it, and
this truck only drove you fifteen feet, you would never
have touched the horse and wagon, would you? A. No.

BY MR. COAN:

Q. There 1sn’t any hill there where the wagon was
stopped, is there? A. No, sir.

Q. The hill is beyond it? A. Yes, sir.

Q. So that where the wagon was stopped and where
you were stopped and where your bus was struek is per-
fectly level ground? A. Almost.

Q. The road was perfectly dry on that day? A. Yes,
Q. Up to that point? A. Yes, sir,
RE-DIRECT EXAMINATION

BY MR. STREITWOLF :

Q. There is a great deal of traffic through that high-
way, 1s there not? A. Yes, at times.

Q. In other words, most of the traffic that goes ove:
the Amboy bridge goes through that higchway?
A. Most of it At that time it did.

Q. This pavement is a smooth surface? A. I don’
know what it is.

Q. You drove over it many times? A. Yes, it is
concrete, as near as I can tell to it.

BY MRR. VOSSELLER:

(). What was the condition of the right side of that
road? A. What is it?

Q. What was the condition of the right side of that

road as to the bank or depression? A. Sidewalk?

Q. Was it level? A. The sidewalk do you mean?
)

(
Q. No. I say what is the condition of the richt.
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hand side of -the road? Is there a ditch there or is 1t
level? A. Railroad. 4 :
1 1 ; ¢ 2. A .Over ithe
Q). Railroad on the side of the road? A. C ;

2 B oY
olher side of it, yes, before you get to the end of the
hridee. e

g e st > intine towards Perth Am-
Q. You were .xi()pp(—d pointing towards
boy, weren’t you? A. Yes. s
0. To vour immediate richt what was the condition
\" iy - . . . % . v,—)
of the side of the road? Is it level or is it high or low?
A. Only the sidewalk and a rail alongside of it.
Q. Sidewalk? A. Yes.
VIR. VOSSELLER: That is our case.

PLAINTIFFS’ REBUTTAL TESTIMONY

DAVID QUINLAN, a witness produced on behalf
[ the plaintiffs, in rebuttal, being duly sworn accord-

ing to law on his oath, saith:
DIRECT EXAMINATION

BY MR. COAN:

(). Was there any other officer at this aciident while
vou were there on that day? A. No, sir.

Q. You were on a motoreyele? A. Yes, sir,

Q. You are the man who asked Scott and Conover
to the police headquarters in South Amboy? A. Yes,
sir,

Q. Did you tell Scott to pull his truck up from the
point where he was near the rear of the bus to a point
bevond the overhead bridge? A. No, sir. When I got
there the first thing T did was stop behind the bus. I
parked my motorcycle behind the bus, went in the
bus and helped to take the women out, and the truck
wasn’t in sight then. The truck was on the other side
of the bridee. I didn’t talk to Scott until the second

New Jersey State Library




David Quinlan—Direct

time T got back from the hospital. T had made trips
to the hospital before I had talked to Scott at all.

Q. After you got back from the hospital were you
present when Zientk, the witness who was just on the
stand. asked Seott a question as to why he ran into

) A Yes, sir.

him*

(). Did Scott say in reply to that, that his brakes
would not hold? A. That is the words he said; yes, sir.

Q. Where you present before you went to the hos-
pital when Zientk asked Scott to help him get the
women out of the bus? A. Yes, sir.

Q. Did Scott say in reply to that, that he didn’t
have time? :

MR. STREITWOLF: T object. That is too leadine.

THE COURT: Tt has to be leadineg. This is con-
tradiction. The witness was asked specifically whether
he said so and so, or so and so, and he said he did not.
This witness is being asked specifically whether he did
or not. A matter of a specifiec contradiction must be
leading.,
MR. STREITWOLF: My recollection ig that there

was no toundation laid for this question.

MR. COAN: T think there was. T asked Scott those
questions.
(Questions repeated by stenographer.)
Q. (Continued) That he wanted to or had to de-

30 liver this material? A. He said that he had to deliver

this stuff and he didn’t have time.

CROSS-EXAMINATION

BY MR. STREITWOLF:
Q. Mr. Quinlan, you say when you got down there
you found Scott the other side of the railroad? A. Sir?
Q. You found Scott the other side of the railroad
when you got down there? You first attended to those
40 who were injured in the bus. is that richt? A. Yes, sir.

k7
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(). And after that you went for Scott, is that right?
Sir? B ‘ i
Q. After you attended to the injured in the bus?

Yes, sir. '

Q. You went for Scott? A. Yes, sir. : e

0. And vou found Secott the other side of the
'm“ul;w b A..Yes. sir. The first time I met Scott he was
,\-Iz'm‘din}'_r near the bus, with the bus driver, and the
truck was on the opposite side of the bridge.

Q. You were having an altercation with the (lx:iwr
about the license, wasn’t that the subject matter of the
disenssion? A, First I guess it was before helping to
cet the passengers out of the bus. ok

Q. You found Scott in a very nervous condition,
didn’t you? A. Well, 1 couldn’t say.

MR. STREITWOLF: That is all.

MR. COAN: That is all. That is our case. 7

Mr. STREITWOLF: I would like to recall Mr. AL
Scott for just a question or two, your Honor.

HARVEY R. SCOTT, recalled.
DIRECT EXAMINATION

BY MR. STREITWOLF':
Q. Scott, after you collided with the bus as you 11‘(‘1\'0
deseribed, did vou come in contact with a truck coming 30
in the opposite direction? A. No, sir.

Q. Did you have any difficulty of any character
with any other truck after this collision at that point ?
A. No, sir.

Q. How old are you, Scott? A. Forty.

Q. How long have you lived in this County?

MR. COAN: 1 object.

MR. STREITWOLF: Thig is a serious charge. I
would like the privilege of going into this thing, to ac- o




Harvey R, Scott—Direct

cuse a man of attempting to run away in an acecident.
A. All my life.

MR. COAN: I move to strike that out.

THE COURT: No, I will allow it. Pedigree to a
certain extent is always admissible.

Q. Did your father live in this County?

MR. COAN: I object.

THE COURT: Objection sustained. We are not
trying it on his personality. Txcept in a general way
i1 is not material.

Q. Mrs. Scott, the defendant in this ease, is your
wife? A. She is.

Q. Have you any children?

MR. COAN: T object.

THE COURT: Objection sustained. That has noth-
ing at all to do with the proper determination of this
case,

Q. Did you do anything on that day to run away
Irom that accident?

MR. COAN: T objeet. Tt ecalls for a conclusion.

THE COURT: Well, he says he did not run away.
He said that before. It is not rebuttal,

Q. Did you say to the driver of this bus. whose
name I cannot recall, in the presence of Officer Quinlan,
in answer to a request by the driver to aid the injured
persons, that you didn’t have time, that you wanted to
ret your stuff delivered?

MR. COAN: T object.

THE COURT: Objection sustained. Because he
was already asked that question when he was on the
stand before, and he said he did not do anyvthing of the
kind. You cannot bring him on now so that he may
say it for the last time before the jury.

MR. STREITWOLF: I was not sure that he was
asked that before.

THE COURT: I am telling the jury, and the jury

40 will remember that he was asked that question, and

Harvey R. Scott—Direct

denied that he ever said anything of the kind, that h
.ould not stay there because he was in a hurry to get
hic load delivered.

MR, STREITWOLF: That is all.

MR. VOSSELLER: No questions.

MOTION FOR DIRECTION OF A VERDICT

.10
MR. VOSSELLER: T would like to make a motion

at this time for a direction of a verdict in regard to the

defendant William Rosenvinge on the ground that the
plaintiff has shown no negligence and there is nothing

in this case upon which the said defendant can be held.

THE COURT: The jury may agree with you but
as a matter of law I find this to be a question of fact
for the jury to pass upon. The motion is denied and

vou may take an exception.
MR. VOSSELLER: T would like to have one.
(Mr. Streitwolf sums up the case for the defendant
Jennie Scott.) ;
(Mr. Vosseller sums up the case for the defemdant
William Rosenvinge.) e 1
(Mr. Coan sums up the case for the plaintiffs.)

ADJOURNED UNTIL 1:30 P. M.
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MIDDLESEX COUNTY CIRCUIT COURT

SEPTEMBER TERM, 1925

GEORGIANNA COX and
GEORGE COX, et. als.
VS.
WILLIAM ROSENVINGE and
JENNIE SCOTT.

Court’s Charge to the Jury, by HON. PETER F.
DALY, Circuit Court Judge, as follows:

Gentlemen of the Jury:

In this case 1 have been requested to charge, by
counsel for the Plaintiff Georgianna Cox and George
Cox, the following, which 1 will charge:

‘1. The defendant William Rosenvinge, under the
circumstances of this case, was a common carrier of
passengers,’’

That is true.

2. The defendant Rosenvinge owed to the plain-
tiff, Mrs. Cox and Mrs. Rice a high degree of care for
their safety.’’

That is true,

‘3. The defendant Rosenvinge, as a common carrier
of passengers, is liable for any injury caused to a
passenger, caused by any danger which is known or
ought to be known to him or his servants, or which
could have been reasonably anticipated by them even
if the danger arose from the acts and conduet of
strangers.’’

That is true,

‘4. The defendant Rosenvinge is responsible to his
passengers for the improper act of other persons, if

such- improper act could have reasonably been foreseen

Charge to Jury

That 1s true,

““5. Refused.

‘6. Refused.

‘7. Tt is the duty of a person operating a motor
vehicle to use reasonable care to so regulate the speed
at which he runs it as not tosjeopardize the safety of
other persons lawfully and properly on the highway."’

That 1s true. ;

‘8. The plaintiff in this case was lawfully and
properly on the highway.”’

That 1s true.

‘9. 1 change and read this way, in this case [ am
adding the word ‘if’: In this case, if the plaintiff 1s
entitled to a verdict then the plaintiff is entitled to
<uch verdiet as will compensate her for the pain and
injury suffered and endured, for disfigurement and
sears and for any permanent injuries which you may
find she has sustained, as well as for any pain and suf-
fering whieh she may have in the future, arising from
the injury which is not of a permanent character.’’

““10. The plaintiff husband is entitled to be com-
pensated not only for all the expenditures made by him
in the care and treatment of his wife, which you find
were reasonable and proper, but also for the expenses
he was put to in having performed the work which Was
customarily done by his wife, and in addition to this,
to be compensated for the loss of companionship and
fellowship in the marital relations.’”

That 1s true. .

““11. Carriers of passengers are bound to exercise
the utmost care in maintaining order and guarding
those they transport against violence from whatever
source arising which might be reasonably anticipated
or naturally expected to occur.’

That is true.

[ am also requested in the case of John Adams,

10
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Scott, defendants, to charge the following,
will charge:
“1. Refused.

"2. No driver of a car has any right to operate the

same so that it will run into or collide with a vehiele
on the road in full view, %

which |

That is true, he has no right to do it, but. if he does
do it, it is still a question for the jury as to whether
or not it was done as the result of hig negligence.

““3. The defendant Rosenvinge owed the duty to the

plaintiff to so guide and control his car as to prevent

it from running into or colliding with the wagon of the
plaintiff.’’

That is true, upon the basis that he was required to
so handle the car as an ordinarily prudent person would
be required to do.

““4. T refuse.

I have also been requested to charge the jury that
the traffic law, among other provisions, requires that
every driver, in slowing up or stopping, shall signal
those behind by raising a whip or hand. The traffic
act applies to horse drawn vehicles, as well as to these
automobiles, and that is why it includes a whip there
as well as a hand.

. As to these traffic regulations it must always be
remembered by the jury that the violation of a traffic
ordinance as to speed, as to giving a warning, as to the
side of the road to be on. and all of those things, 1s
not in itself negligence. It may, from the facts and
cireumstances surrounding the particular happening,
-be negligence, in the judgment of the jury, but. the
violation of one of these traffic laws is an element or
factor to be -considered by the Jury in determining
whether or not there is negligence. You can see that
for yourselves. It may be that under certain cireum-
stances a man might be on the left hand side of the road

40 and yet that would not be a negligent act. A man
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mieht be in such a situation that there would not be

anything required, from the standpoint of ordinary

orudence, that he should give warning, and the mere
‘i':aw‘t that the law says that he shall give warning, under
certain cireumstance, is to be applied to such 3ir<f11n:—
<tances, where a reasonably prudent person would do
(hat which the traffic act says he should: do under
those circumstances.

In this case it is entirely within the province of
the jury to say whether these plaintiffs, or any of them.
are entitled to a verdiet. The Court, from the evidence
in this case, has no right to dircet you to give a verdiet

»

for these plaintiffs, because, as stated, that 1S \\'1~11111:
vour province. If, for example, you found 111;11. from
the facts and cireum<tances as related to you, this was
an unavoidable accident. vou could not hold anyone
responsible for an unavoidable acecident. \V(j 1‘|.~~'.<> this
word acecident rather loosely. The exaet definition of
the word accident means something that is Hlla\'()i(lzll‘)l@‘
hut we use that word in connection with the happvmn?{'
of just such a thing as happened in this case, this (',0111‘-
<ion, in that it was not a happening that was intended
by anvbody. No one in this case intended to injure n.n—
‘.“1}1«‘;'.: buT., if that collision which resulted in the m-]
uries to these different plaintiffs, was the result 0'[
neelicence, then, whoever is responsible for that negli-
gence is responsible to the people who were inju.l’od by
(he neclicence. Although I have no right to direct a
verdict, Tkha\'c a right to say to you, for your considera-
tion. but without controlling you, that it seems to me
that all of these plaintiffs in this case, with pofsib]y H.]f‘
exception of the husband of these wmnm.l. which I \\"1']1
afterwards refer to, is entitled to a verdict. What did
any of those plaintiffs fail to do, that they could
hz\'\'(* done. to have avoided this accident? Were they
to any d(*éwe in fault? Tt does not seem to me there
18 zm;' eVihonc-v to that effect. The man driving the
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horse and wagon, he had a right to be there, as 1
already charged veu. right where he was ;

gotten a warning to step, and he stopped ; in the first
ere
wiully, and he had the duty of ctopping. That man

place, he had a right to be cn that road: he was th
I,
1C

did what was his duty under the circumstances. because
of the making of rcpai
some sand bank falling in on the road. Tt was a one-
way street; it was so narrow, as the result of this bank
falling in, and the repairs that were necessary, or
cleaning up that was necessary to give it a width that
was sufficient width for but one-way traffic, and they
evidently had somebody there who, when a car was
coming one way, would put up a red flag or other
warning to show ecars that were coming in an opposite
direction, to wait until such time as the passageway
was clear for them; and that is what this driver of
this horse and wagon did: where was he at fault? He
had a right to be there, as stated: it was his duty to
stop, as stated; and he was run into, and. if he was run
into through the negligence of another, then that man
is lawfully entitled to a verdiet: and, if he is lawfully
entitled to a verdict, what is he -entitled to? The man
is entitled to be reasonably and adequately compensat-
ed for the injury to his property, to the horse, which.
as I remember the testimony, had to be shot, to the
harness on the horse, to the wagon, to the vegetables
that were in the wagon at the time, that were absolute-
ly destroyed through heing thrown around, so that they
were no longer of value to him; and also he is entitled
to be compensated for whatever you find that he neces-
sarily lost because of the injuries that were done to
him, and which caused his inability, from a reasonable
standpoint, to take care of the fruit, vegetables, and the
like, that were on his farm, some of which had already

been harvested, and some of which were still in the

40 ground. As to that item, you cannot simply bulk it,

1rs to this road, as a result of

179
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- AT P at 1 QQ
centlemen : he must prove to vou what was his real loss.

e had a duty, for example, of getting somebody else,
if he could, to take his place during his disability. Did
he doit? e said no, he did not do it. And why di(ln"l
he do it? He said that he didn’t have the money to do
it, that he could not do it. Well, you have got to take
his case, in such a particular as that, according to this
man as he stands on his own feet financially. If this
nan is telling the truth in that respect, that he was laid
up through illness, that his wife’s time was engaged in
nursing him, and that he was financially unable to
get somebody else to do it, because of the cost of that,
or beecause of an utter lack of finaneial ability, utter

ack of monev. What was that worth? It is pretty

34

hard to tell what that was worth. He has bulked 1t.
They did not go into any eross-examination to find out
how many quarts of this, or how many bushels of 1’]1:\'?
micht have resulted; you have got to take this testi-
mony and conservatively and sanely pass upon what
was the value of the stock on the ground, or in the
oround, which was lost to him necessarily because of
his disability, regardless of the efforts that he reasona-
hly put forth to see that it was converted into money.
e was also laid up, as he testifies to, and he also had
this injury, and he is entitled to be compensated ,[’m-
that physieal injury, and also for the pain and suffer-
ine that the man endured. TIn figuring pain and suffer-
ine and in figuring physical injury you have a very dif-
ficult task, gentlemen. You must do it fairly and ade-
quately also. but not as a matter of punishment, be-
(':111.\‘(‘.‘21,% hefore sugeested to you, nobody intended this
injury and. therefore, in figuring in dollars and
cents what is a fair compensation for injuries resulting
rom the negligence of another, you will apply .\'m.n‘
own rich, good common sense, and clean hearts, m
determining what is fair from the standpoint of mere

money, without regard to punishment.




40

130

Charge to Jury
his lady, Mres. Adams, is entitled to a verdiet ; she
1s entitled to a verdict for the pain and suffering she

S

endured, for her permanent injuries, for any secar

there may be therc; even sears, if they are a matter of
actual disfigurement, you have a right and a duty to
compensate for, and she is entitled to those injuries
that I have alreadyv related in the requests to charge,
those items of injuries. Tt seems to me that this wo
man was very seriously injured, and if you find that
not only was she injured, as already has been detailed.
but also that there is a permanent and continuing in-
jury, and find that exists as a matter of reasonablc
certainty, from the evidence in this cace, then she is
entitled to compensation for any permanent injury that
there is. Tler husband, who is also a plaintiff, if he is
entitled to a verdict, is entitled to a verdict that will
reimburse him for the expenses that he reasonably and
properly incurred in the reasonable and proper treat-
ment of the injuries of his wife, and is entitled to be
compensated for any loss that he suffered. in dollars
and cents, as the result of the loss of the services of his
wife; and he is entitled to be compensated for anything
that you may find that he actually and substantially
suffered, from the standpoint of a loss of the marital
or marriage relations. There is no specific evidence
along that line of loss, but, at the same time, you are
to consider it: she was laid up this time: but, not to
guess at it.

Now, as to Mrs. Rice: Mrs. Rice fortunately was
not injured to the degree that Mrs. Cox was. or any-
thing like the extent, but still at the same time the
woman suffered shock, as she claims, and if you believe
that any injuries she suffered, and any pain and suffer-
ing she endured, she is entitled to be compensated for
that. Her husband was put to the expense of a few
dollars. I do not know whether that is waived or not.

MR. COAN: T do not insist on it.

Charge to Jury

THE COURT: ITer husband has waived that, so you
can ignore the husband, in the case of Mrs. Rice. But,
in the case of Mrs. Cox, that is a different proposition:
you are to consider what he is entitled to.

Now, if you find, as I think you will,—but that is
entirely up to you,—that those I have mentioned are
entitled to verdiets, Mr. Adams, Mrs. Cox, Mr. Cox, and
Mrs. Rice, who is responsible ? This bus stopped how far
from the wagon? There is varying testimony as to
that. The bus driver himself <ays that he stopped with-
in ten or twelve feet of the wagon. Did he give any
warning before he stopped, as required by this traf-
fic law? He says no, he did not, he was looking
through the mirror and did not see anything behind
him. This horse and wagon of the plaintiff Adams
had stopped when the bus was as far as two }\1111(11'(-f1
feet behind, according to the driver of Rosenvinge's
car. Therefore, the bus had plenty of notice of ﬂ.lt‘
stopping of the horse and wagon. The fact that he did
not give this warning, as I have already explained to
vou. that is the statutory warning, the warning re ferred
to in the traffic act, is not in itself negligence. You are
to determine whether an ordinarily prudent person—
¢xercising ordinary care? No. So far as the occupants
of the bu@ were concerned, a high degree of care, be-
cause they were paid passengers; and that was the
duty that he owed to the passengers of his bus, to
excreise a high degree of eare. So far as the l.mmo
and wagon in front of him was concerned, 01‘(hna‘1'y
care. the eare of an ordinarily prudent person. So far
as the passengers of his bus were concerned, he had the
duty, from the standpoint of an ordinarily prudent 1))01"-
,\‘onu,‘to exercise a high degree of care. Did he " If he

did, if he exercised that high degree of care, which you
feel that an ordinarily prudent driver of a bus, und-er
the time, place and circumstances, would have exercis-
ed, then he is not guilty of negligence, and the owner
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of that bus, Rosenvinge, is not responsible. When we

come to the truck, he had a duty of ordinary care, from
the standpoint of an ordinarily prudent person, to the
occupants of the bus, although the occupants of the bus
are not suing him; and to Adams, the owner ani
driver of the horse and wagon. Was there a lack of
ordinary care and prudence upon the part of the driver
of this truck? That is for you to pass on. If there
was, cither through an act of commission or omission
that an ordinarily prudent person would not be guilty
of, then he is responsible. e is responsible for any
injuries resulting from such act of omission or commis-
sion. Suppose yvou find from all the evidence in the
case that they were both guilty of negligence, both the
driver of the bus and the driver of the lumber truck,
then it would be your duty to find verdicts against
both of them. If you find that this accident was the
result of the combined negligence of the bus driver and
the driver of the truck, then your verdict would be
one sum against both, because in these tort ecases,
where it is the result of joint tort. you eannot say we
consider this man was guilty to a degree of one-third,
and this man was guilty to a degree of two-thirds. You
:annot do that. If these people are entitled to verdiets.
then, if you find thatl this accident was the result of
the sole and execlusive negligence of the driver of the
bus, then your verdict would be against the driver of
the bus, that is the owner of the bus, Rosenvinge. If
yvou find that it was the result of the sole and exclusive
negligence of the driver of the lumber wagon, then
your verdict shall be against the driver of the lumber
wagon alone. If you find that these plaintiffs are en-
titled to verdicts, or any of them entitled to verdicts,
and that the reason they are was because of the com-
bined negligence of both the driver of the bus and the
driver of the lumber wagon, then your verdict shall be
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one sum, that is, they shall not be divided, but shall be
against both the defendants.

[t has been called to my attention that I said the
driver of the truck, that he was responsible; you know
what I meant by that, as far as your verdict is concern-
od, the owner of the truck is responsible for anything
that the driver is responsible for, in his case. It will
also be remembered that so far as each plaintiff is
concerned, that each plaintiff is entitled to a separate
verdiet, if they are entitled to any verdiet at all.

You may take the case.

MR. STREITWOLEF': I want to except to so much of
Your Honor’s charge that says that this woman, refer-
ring to Mrs. Cox, was very seriously injured.

MR. STREITWOLF : T want to except to so much of
Your Homor’s charge that gave expression to the
Court’s opinien that the defendants were entitled to a
verdict.

THE COURT: What I did was that so far as the
injured was concerned, that it seemed so to me.

MR. STREITWOLF: Yes, you qualified it. Expres-
sion of opinion, I said.

MR. STREITWOLF: I also want to except to so
much of Your Honor's charge which says, if you find,
as T think you will, that Mrs. Cox, Mr. Cox, Mr. Adams
and Mrs. Rice, or any of them, are entitled to a verdict.

THE COURT : It will be a question for you to pass
upon as to whose negligence caused the injuries to
them.

MR. STREITWOLF: I also want to except to Yo.ur
Honor’s charge which says that the failure tvo'glvv
notice, as the traffic act requires, was not in itself
negligence.

THE COURT: I did not say that. I said the failure
to give notice is not in itself negligence. I did not. say
that it was not in this case negligence. I said the viola-

tion of any provision of the traffic act is not in itself 40
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negligence, but you are to determine whether under the

time, place and cireumstances, it was negligence.

MR. VOSSELLER: The only exception I wish to
take is to that part of the charge, T did not get all of it,
now, if you find, as I think you will,—it is the same
thing as Mr. Streitwolf just said. I take exception to
that on behalf of the defendant Rosenvinge,

MR. COAN: T want to except to the Court’s refusal
to charge such requests as were refused, the fifth and
«ixth in the Cox matter: and the twelfth, thirteenth and
ninth, as modified, as T have it here.

MR. COAN: T want to except the Court’s language.
whatever it was, as to an unavoidable accident: under
the eircumstances of this case it could not have been
found to be an unavoidable accident, from any view-
point

PLAINTIFF’S REQUESTS TO CHARGE

(1)

“The plaintiff is entitled to recover from these de-
o~ fendants.’’
i (2)
‘No driver of a car has any right to operate the
same so that it will run into or collide with a vehicle
on the road in full view.”’

(3)

““The defendant Rosenvinge owed the duty to the

.

plaintiff to so guide and control his car as to prevent it
from running into or colliding with the wagon of the

40 plaintiff.”’

Plaintiff's Request to Charge
(4)
“he defendant Scott was guilty of negligence in

permitting her truck to run into and strike the bus and
] Y . LS _n » 9’9
push the bus forward on the wagon of the plaintiff.

PLAINTIFE’S REQUESTS TO CHARGE

o \ 2
The Plaintiffs. Georgianna Cox and George Cox,
respectfully request the Court to charge the jury:

(1)

“Defendant, William Rosenvinge, under the circur
stances of this ease, was a common carrier of pass-
engers.’’

(2)

“The defendant Rosenvinge owed 1o the plaintiffs
Mrs. Cox and Mrs. Rice, a high degree of care for their
* 2
safety.

(3)

“The defendant Rosenvinge, as a common carrier of
passengers, is liable for any injury caused to a pass-
enger, caused by any danger which is known or ought
to Lbe known to him or his servants or which could have
been reasonably anticipated by them even if the danger
arose from the acts and conduct of st rangers.’’

(4)

. i s i 18
“The defendant Rosenvinge is responsible to h.f
S MDTODET her persons, 1
passengers for the improper act of other p : (_\S’eel'l
such improper act could have reasonably been Ior
or anticipated.’’




Plaintiff 's Request te Charge

(9)

““The defendant Scott through her agent or servant
should have had his ear under such control as to en-
able him to bring it to a stop before colliding with the
standing bus.”’

(6)

‘““Reasonable care in the operation of the truck of
the defendant Scott required that her truck should have
been under such ceantrol as to enable ‘it to have been
stopped before colliding with the bus, if the bus was in
open view of the truck.”’

“It is the duty of a person operating a motor
vehicle to use reasonable care to so regulate the speed
at which he runs it as not to jeopardize the safety of
other persons lawfully and properly on the highway.”’

(8)

““The plaintiff in this case was lawfully and proper-
ly upon the highwagy.”’

(9)

“In this case if the plaintiff is entitled to a verdict
then the plaintiff is entitled to such verdict as will
compensate her for the pain and injury suffered and
endured for disfigurement and scars and for any per-
manent injuries which you may find she has sustained,
as well as for any pain and suffering which she may
have in the future arising from the injury which is not
of a permanent character.’’

187
Plaintiff’'s Request to Charge
(10)

“The plaintiff husband is entitled to be comp(jnsa.t-
ed not only for all the expenditures made by him 1n
the care and treatment of his wife, but also for the ex-
penses he was put to in having performed the \vor?{
which was customarily done by his wife and in 21(.1(11--
tion to this to compensation for the loss of companion-
ship and fellowship in the marital relations.”’

(11)

““(Clarriers of passengers are bound to exercise the
utmost care in maintaining order and guarding those
they transport against violence from wha.to'ver source
arising which might be reasonably anticipated or
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naturally expected to occur.
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Statement.

The above-entitled causes, arising out of the
same transaction, were tried together at the
Circuit. An appeal was taken to the Supreme
Court in all three cases. The appeal was dis-
missed in the Adams case, the judgment was re-
versed in the Cox and Rice cases against Jennie
H. Scott, and in the same two cases, was affirmed
against the defendant, William Rosenvinge. KFor
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the purposes of the appeal in the Supreme Court,
the cases were consolidated, and the appeal in
this court has been taken in the consolidated
cases.

Facts.

The plaintiffs, Georgianna Cox and Margaret
L. Rice, on October 3, 1924, were passengers be-
tween South Amboy and Perth Amboy, in a bus
operated by the defendant, William Rosenvinge,
a common carrier, and driven by- one, John
Zientk. Adams, the plaintiff in the other suit,
was driving a horse attached to a wagon to
Perth Amboy from South Amboy. Both Adams
and the bus were using the State Highway be-
tween the named cities, the horse-drawn vehicle
preceding, by some distance, the bus.

A day or two prior to October 3, 1924, a
large quantity of loose sand had been washed in
a storm across the pavement of the State High-
way near the outskirts of the City of South
Amboy. On the day in question, workmen of
the State Highway Department were engaged
in removing this sand. The easterly side of the
roadway had been cleared off and traffic in both
directions was being maintained on this side.
An employee of the State Highway Department
was regulating the traffic and directing the move-
ment of the vehicles proceeding in either direc-
tion.

Adams, driving his horse attached to the
wagon, was stopped by this employee of the
State Highway Department. The bus of the
defendant, Rosenvinge, proceeding toward Perth
Amboy, as was Adams, stopped behind Adams’
wagon and within eight or twelve feet thereof.
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The truck of the defendant, Scott, driven by
her husband and loaded with lumber, was also
following the bus of the defendant, Rosenvinge.
There is a descending grade in the State High-
way leading to a pbint nearer South Amboy,
than the place of stoppage of the Adams wagon,
and the part of the highway on which the wagon
of Adams and the bus of Rosenvinge were
stopped, was practically level.

The Scott truck came down the hill and crashed
into the bus and pushed the bus forward and
against the wagon of Adams. Adams sustained
personal injuries, mainly consisting of a broken
ankle and a bruised elbow; his horse was In-
jured so that it had to be shot; the wagon and
harness were damaged to such degree as to
make them worthless, and the produce with
which the wagon was loaded, was scattered all
over the vicinity so that no part thereof was
recovered.

The plaintiffs, Georgianna Cox and Margaret

Rice, passengers in the bus, received personal
e e ot ) s e \
mjuries. The husband of the plaintiff, Georgi-
anna (‘ox, joined in her suit, alleging his neces-

sary expenses, and loss of consortium.

The occurrence happened about 11 o’clock in
the morning, of October 3, 1924. Verdicts were
entered for the sum of $500 in favor of the
plaintiff, Adams: for the sum of $2,000 in favor
of the plaintiff, Georgianna Cox, and in the
sum of $450 for the plaintiff, George Cox, and
in the sum of $100 for the plaintiff, Margaret
Rice. The judgments entered on such verdiets
in favor of Georgianna Cox, George Cox and
Margaret Rice were reversed so far as the de-
fendant, Seott, was concerned, and affirmed as
against the defendant, Rosenvinge. The appeal
from the Adams’ judgment was dismissed.
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The defendant, Rosenvinge, has appealed to
this court from the judgment of the Supreme
Court in all three cases. The ground of appeal
alleged in this court is that ‘‘the Supreme Court
erred in affirming the judgments under review
against the said defendant.’”’ The grounds of
appeal in the Supreme Court on behalf of the
defendant, Rosenvinge, were the same in all
three cases. They were:

(1) Refusal to grant non-suit to the defend-
ant, Rosenvinge.

(2) Refusal to direct a verdict for the de-
fendant, Rosenvinge; and

(3) That there was no evidence of negligence

against the defendant, Rosenvinge,

POINT 1.
No appeal lies in the Adams case.

In the Adams case, the plaintiff applied for
and was allowed a rule to show cause (State of
Case, p. 30). On the hearing of that rule to show
cause, the trial court made the rule absolute,
confining the new trial to the question of dam-
ages only (State of Case, p. 33). The Supreme
Court dismissed the appeal on the ground that
there was no final judgment entered and there
was nothing before the court to review (Opinion,
State of Case, p. 60A)

That this action was correct there can be no
question.
Jaudel v. Schoelzke, 112 Atlantic Rep. 328;
99 N. J. Law, 171.

In the last named case, Justice Kalisch in dis-
cussing the question as to whether or not an

5

,. N e
appeal had been properly taken, stated at pagc
ke I e to be
“The fundamental question seems 10 ¥
this: Has the order quashing the writ ?)
attachment the quality of a ﬁn‘fll Judgmlel]ll;
If it has that quality, then lt« 1s appea ?}‘)'Z
directly from the Circuit Court to this
court.”’
[ the case of Van Hoogenstyn v. Delaware,
b’ Y
Lackawanna and Western Railroad (mnpa,nl.z/,
: st fore the
90 N. J. Law, page 189, the question be il(_)un
court was an appeal from the refusal ot a (;\\-
' » 3 A W i .
ance by a Justice of the Supreme Court 7“0 1;
writ of habeas corpus cum causa 'L:fom the Cow
of Common Pleas to the Supreme Court.

Justice Swayze, speaking for this ('()m'?, said:
“It is equally unnecessary to (‘1‘;0 aul
thorities for the proposition that an appea
cannot be effective until final ,]udg'mmm llh)o
appeal in this case is taken _undgr the s‘u[))p e
ment of 1912 to the Practice Act. be(l}loltl
25 permits an appeal where the appe (il%'lt
would formerly have been entitled to a writ
of error. That there could be no relief h..\'
writ of error until after final ‘,]u(lg‘munt 1S
clementary learning. Courts of law dorn(‘)t)
permit the intolerable delay and ()X})’({]l?L‘
that would arise if interlocutory appeals
were permitted from every ()l'd(‘l?' that mlgllt
be incidental to the progress of the (‘at’lfti
by its very terms the writ of error };0(111110(
a return (;11])' if judgment be given.

[t therefore seems to be the necessary ‘(‘011-
clusion that the judgment of the Supreme Court
i dismissing the appeal in the Adams case, mus
be affirmed.
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POINT II.

The liability of the defendant Rosenvinge was
a jury question.

The grounds of appeal of the defendant Rosen-
vinge all raised the question of the propriety
of submitting to the jury, the case against the
defendant Rosenvinge.

Rosenvinge was a common carrier. To his
passengers he owed a high degree of care.

‘““A jitney bus owner, who undertakes to
carry for hire, all persons who apply for
passage, 18 a common carrier of passengers;
as such, he owes them a high degree of care
for their safety.”’

Schott v. Weiss, 92 N. J. Law, 494 ;

Holtzman v. Hudson & Manhattan Rail-
road, 128 Atlantic Reporter, 623,

The passenger had a right to rely on the per-
formance of that duty by Rosenvinge. The
driver of the plaintiff did nothing except to stop
his car and stand there idly. He made no ob-
servation to see what was coming: he did not
use the brakes with which the bus was provided
for the purpose of stopping the motion of the
bus after it was struck by the truck: he did not
attempt to turn out to avoid the wagon; in fact
he did nothing.

“Q Did you notice whether anything
was done by anybody on the hus to stop
the motion of the bus which resulted from
the truck pushing it? A No, sir; I did not.

Q You saw the bus stop, did you? A
Yes, sir. '

Q Did you see the driver of the bus do
anything before he stopped the bus? A I
did not”” (Connolly, p. 161, 1. 19)
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The driver of the bus, in his examination (State
of Case, p. 163), testified and showed conclu-
sively that he did nothing.

«“)¢ When you stopped what did you do?
Before you stopped what did you do? A
What did I do? ‘

Q Yes. A I didn’t do mnothing. i
stopped.

Q@ Did you see a flagman ahead? A
No, sir; I did not.

(QQ How far behind this wagon were you
when you stopped? A About eight feet.

Q How long had you stopped before you
were run into? A Two minutes, about two
minutes.

By the Court. v

Q You don’t mean that, do you? A Yes,
SIT.

(QQ As much as two minutes? A About
two minutes.

By Mr. Vosseller.

() Was there anything behind you at the

time vou stopped? A No, sir. i

Q How do you know? A I looked in
the mirror coming down the hill and noth-
ing followed me down that hill. ‘

() Where did this truck hit you? Al THat
the lett rear end of my bus.”

Page 166 on cross examination:

““QQ  As vou stood there behind the wagon
what did you do? A Why, I stood behind 1t.

Q Is that all you did? A Couldn’t do

anything else. 1 couldn’t go by. .

Q) Well, did you make any observation to
sce what was coming along the road? A
Traffic was going up past me. :

Q In the opposite direction? A  Yes,
SiT.

() What observation did you make to
see what was coming behind you? A Looked
i the mirror.

() When did you look in the mirror? A
(‘foming down right before I stopped.
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Q That was the last time you looked in
the mirror, wasn’t it? A That is before
I stopped.

@ Was your bus braked? Did you put
the brake on when you stopped? A Sure.
Certainly.

() What brakes? A Emergency brake.

Q That is the hand brake? A Yes, sir.

@ And with the hand brake on you were
driven ahead, as you say, some fifteen feet’
A About that.

@ What was the first intimation you had
that this truck was coming down the hill
behind you and going to run into you? A
None at all.

Q Until it struck you? A That is all.

Q That is, you didn’t see it coming be-
hind you at all? A No, sir.

Q Of course, you didn’t do anything to
avoid it striking you, then? A Couldn’t.”’

And on page 167, under question by the Court,
line 11:

“Q Now, then, when you stopped what
warning, if any, did you give to those be-
hind you that you were going to stop? A
[ didn’t give any. I didn’t think it was
necessary. There was nothing followed me.”’

That the driver could have seen the truck
coming down behind him if he had made observa-
tion is manifest from the testimony of the wit-
ness Connolly at page 156, lines 15 to 30:

““Q Did you see the truck of Scott? A
Yes, sir.

Q@ How soon after the bus stopped did
you see the truck come down? A Why, right
immediately.

Q Well, immediately? A Within a min-
ute or two.

@ Was the truck stopped an appreciable
length of time before the Scott truck came
along? A Why, it stopped about a minute.

Q When the bus stopped was the truck
in your sight? A Yes, sir.

9

() And about how far distant from the
bus? A I should judge about forty-five
or fifty feet. ol

Q Then it could not have been st()})]).q(z
a minute before the truck hit it, could 1t:
A No, not before it hit it.”’

: A ¢ J Y01 =

What was the duty of the defendant Rosen

vinge to the plaintiffs? Generally speaking, the
leoal duty of the defendant is well settled:

““ A common carrier of passengers must
use a high degree of care to protect them
from danger that foresight can anticipate.

By foresight is meant not foreknowledge
absolute, nor that exactly such an accident
as has happened was expected or appre-
hended, but rather that tho_ characteristics
of the accident are such that it can be classi-
fied among events that, without due care, m]({
likely to occur, and that due care woul
prevent.”’ AR

Hansen v. North Jersey Street Railway
Co., 64 N. J. Law, page 686;

Rivers v. P. R. R., 83 N. J. Law, page
013 at page 519.

[n the Hansen case, this Court said:

“The case is barren of proof that the
motorman performed any active duty 1,(})1“
the plaintiff’s protection. Whether the case
called for such activity, and whether, 1t 11
had been exerted, it might have been effi-
cacious, are disputed or disputable questions
of fact? (P 698)

A case similar in some measure to the case at
bar is that of Brackmey v. Public Service Cor-
poration, 77 N. J. Law, page 1. There ?ho
motorman of the trolley car, at the top of a
grade, shut off his power and allowed the car
to drift. As he approached the wagon \\‘lm*.h
was on the tracks in front of him, he rang his
bell; the driver turned away from the tracks but
for some reason the rear wheels of the wagon
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skidded and did not leave the rails. When the
motorman discovered this condition of the wheels,
he put on his brake but did not reverse his
power; as he was too close to the wagon to
stop his car in that way; the brake failed to
bring the car to a stop in time and a collision
followed.

Chief Justice Gummere, speaking for the Su-
preme Court, said:

““It was clearly a question for the jury
whether a motorman, who approaches a
wagon traveling on the tracks in front of
him so close that he will be unable to pre-
vent a collision in case the wheels of the
wagon skid when the driver attempts to
leave the tracks, operates his car in a care-
less manner. The trial judge rightly re-
fused to take this question from the jury,
and his action in doing so affords no ground
for reversal.”’

But whether or not neglicence had been made
out by the plaintiffs at the time they rested is
a matter of little concern. The reason for this
1s well expressed by Justice Garrison in this
court, in the case of Van Cott v. North Jersey
Street Railway Company, 72 N. J. Law 229, at
page 230. He said:

““The matter, however, will not be pur-
sued, for the reason that if there was such
failure in the plaintiff’s proofs at the time
the non-suit was denied, such proofs was
afterward supplied by the defendant.’’

No matter what may be said of the condition of
the proofs at the close of the plaintiffs’ case, the
testimony of Zientk, the driver of the bus, and
of Connolly, hereinbefore cited, coneclusively
shows mnegligence or failure to perform any
active duty for the plaintiffs’ protection.
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Justice Garrison, in the Supreme Y(Tom't, in
the case of Bostwick v. Wallett, 72 N. J. Law,
page 21, says: ] o

“The mere refusal to direct a _1}’011-511},
for failure of proofs in the plaintiff’s 7(-515‘0
affords no ground for 1;110 l'exr*o.l';qzlllv()i_wa
judgment against the defendant 1f | )}} ,H.d)_
son of testimony that came in after the 11(1-
fusal of the motion to non-suit a case (‘211 -
ine for the verdiet of the jury \\'us‘;‘ 1}[.1‘1:
mately presented. Hence strict ' pl‘?o 1(1(1
would require that the trial couﬂ shou '(t'
refuse to seal such a bill of “oxceptl(m.? 1r
further testimony was to be offered, 1(_*;»1\111‘;
the defendant in such case to renew his m.o)—
tion when all the testimony was n 01'7_10 }‘n.(,—
fer his request for binding 111:\'1‘}'11(’1}0115 11{
some other form. After some "21‘(‘111;1111()11. 2111]1(‘
apparently for the convenience ol ‘tho' ‘)x(”r"mii
practice arose of sealing a bill ot exceptl | ;
to the refusal to non-suit at the close of 111:
plaintiff’s case and of permlttmg 1]1(1 (1(-_
fendant under such a bill to attack .tho ,]'11(.}_:»:
ment when other testimony lm‘(l 21“(,‘]'\\2}1](1‘.\
come in, provided that all ()f“SU(‘ll 'alt'(.w—'
received testimony that was In any \\'a)1
ocermane to the error assigned was l)rqugh.’
’np by the defendant as part ot Su'(‘~lll .])11“- (])([.
exceptions. Such is now the established ru

1ting cases). =

((]ll'lllllﬁm('dlho)1'1110 thus established, 1)1’ there
were defects in the plaintiff’s proofs upon
which the motion to 11()11—.&111.11' was tmn}(lpd,
the reviewing court will consider all otv the
testimony brought up by such bill of (f_\c(‘tpi
tions and sustain the action of the 11'1:1I
court if the defective proofs were sum)h.m'
by the testimony produced by either ]m.}‘lf
during the subsequent progress of the tria :

In the light of this practice the 1'(\111’;\';1? 0
the trial court to grant the defendant’s mo-
tion was not reversible error.”

To the same effect is Mandsley V. ]'/(/]([j("/i\(’ll
, T aw, page obl.
& Boynton Company, 101 N. J. Law, page o
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The Supreme Court stated the same rule in this
way :

““Although it is true that the burden of

proving the charge made in the complaint
rests upon the plaultlﬁs it does not follow
as a necessary result that a failure on his
or her part to pl()(lnoo such proof will justify
a jury in returning a verdict for ‘rhe defend-
ants; for, all]mugh the plaintiffs’ proofs
may not show any negligence on the part
of the defendants or their agent, yet, if on
the defendants’ own case facts are intro-
duced which demonstrate the existence of
such carelessness, the plaintiffs are entitled
to recover, notwithstanding the failure of
proof in their opening case.’

Hotchkiss v. Walter, et al., 132 Atlantic
Reporter, page 242.

‘““Carriers of passengers are bound to
exercise care in maintaining order and
guarding those they transport against vio-
lence from whatever source arising, which
might be reasonably anticipated or naturally
expected to occur.’’

Partridge v. Woodland Steamboat Co., 66
N. J. Law, page 290.

““A common carrier of passengers is under
obligation to use a high degree of care and
diligence in protecting passengers against
insult or violence by fellow passengers,
whether actual or reasonably to be antici-
pated, and for failure in the performance of
1ts duty in this regard, may be held liable in
damages. In affoldino- such protection the
servants of the carrier may, in a proper case,
eject the offending passer 100 from the con-
veyance, and may further, in case of neces-
sity, call for and utilize 1110 assistance of
such paxsonom\ as are willing to aid.”’

Frazier v. Public Service Railw ay Co., 9

N o, Luw, 31,
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This case was afterwards affirmed by the Court
of Brrors and Appeals, 123 Atlantic Reporter,

page R67.

In the case of Strobert v. Pinn, 2 Miscellaneous
Reports, page 1019, the Supreme Court said:

““This story that he did not see the Ford
car until it was just about to collide with
him, although it must have been in plain
\wht as he approached the intersection of
the two streets, and that he did not see
either Miss Strobert or her mother until
he had actually run them down, fully 111\11—
fies the conclusion that he was ouilty of
reckless driving, as the jury ev idently
found.”’

So with the bus driver in this case. .lf he
did not see the lumber truck coming when 1t was
in plain view of him; if he did not aﬁompt'.t()
arrest the forward motion of his bus by using
the foot brake, which was available for that pur-
pose: if he made no effort to turn the bus t()'
one side to avoid hitting the wagon in front ol
him: if he made no effort to signal or warn the

'1(1\' which was coming behind him, then cer-

ainly it was for the jury to determine whether
or not such failure and such conduct manifested
negligence,

The driver of the bus says he did nothing; he
«de no observation when the observation would
have heen effective; he put on no brakes (_)thm'
than the hand brake which he says he ].1.?“1 set
when the bus stopped; he made no effort 1()A
warn the truck that was coming from l)olli.ml ol
his presence; he did not turn out to avoid the
wagon that was in front and under all these
circumstances it is submitted that the court \\‘.()111(1
have erred had the case been taken from the jury.
“If there was any testimony tending _1"
prove negligence of the defendant, the plain-
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tiff was entitled to have the case submitted
to the jury and the granting of a non-suit
would have been error, unless it appeared
on the plaintiff’s case, by conclusive evi-
dence upon which the minds of reasonable
men could not reasonably differ, that the
plaintiff’s decedent was guilty of negligence,
whereby the injury was caused. Contribu-
tory negligence is a defence and the burden
of establishing it is upon the defendant. In
the light of the testimony of the present
case, we think the question of decedent’s
alleged negligence was clearly one for the
jury to settle, and, therefore, it would have
been improper for the trial judge to have
directed a verdict for defendant on that
ground.”’

Rhodehouse v. Director-General, 95 N. J.
Law, 355. /

In the cases at bar, there was evidence, con-
siderable evidence, of the defendants’ negligence,
and quoting Mr. Justice Kalisch in the Rhode-
house case, ‘““to have non-suited or to have di-
rected verdict would have been improper.”’

m . i >

The judgments should be affirmed.

Respectfully submitted,

JOHN A. COAN,
Attorney for Plaintiffs

Petw Jersey Court of Errors and Appeals

GrorcianNa Cox and Groree Cox,

vS.

Wirriam RosENVINGE and
Jexxie H. Scort.

JOoHN ADAMS,

VS. On Appeal
‘ d from
WirLiam ROSENVINGE an Supreme Court.

Jex~ie H. ScorTt.

MarcareT L. Rice and
James J. RicE,

VS.

WirLiam RoseENviNGeE and
Jennie H. Scorr.

BRIEF FOR DEFENDANT-APPELLANT
WILLIAM ROSENVINGE.

Facts.

On October 3rd, 1924, the Plaintiffs, Cox and
Rice, were passengers in a public bus owned by
defendant, Rosenvinge, driven by one John
Beintk.

The bus, just before the aceident, had been pro-
ceeding from South to Perth Amboy over a high-
way known as Pennsylvania Roadway. The (%ay
before the accident there had been a storm causing




the sand along the highway to wash over and ac-
cumulate on the cement driveway or road, and
workmen of the State Highway Department were
removing it. They had made the street, tempo-
rarily, a one-way street, and the foreman of the
road gang was directing traffic.

The plaintiff, Adams, was driving a horse and
wagon over the highway toward Perth Amboy and
upon arriving at a point near the Pennsylvania
Railroad Bridge, was stopped to let traffic pass in
the opposite direction. The defendant’s bus
(Rosenvinge), which was traveling in the same
direction as the Adams wagon, stopped between
eight and twelve feet in the rear of the wagon.

The defendant, Scott, was driving a truck
loaded with lumber and was proceeding in the
same direction as the wagon of the plaintiff
Adams, and bus of the defendant, Rosenvinge.

Both the wagon and bus were standing still on
the highway when the accident occurred, the cause
of which was the crashing of the truck, loaded with
lumber, against the bus of the defendant, Rosen-
vinge, which in turn was pushed into the wagon of
the plaintiff, Adams, causing the damage to
Adams.

The plaintiffs, Cox and Rice, were injured while
in the bus due to the impact of the moving lumber
truck with the standing bus.

The accident occurred at about eleven o’clock
in the morning of October 3, 1924.

At the close of the plaintiff’s case a motion for
a non-suit was made as to the defendant, Rosen-
vinge, on the ground that no negligence had been
shown or proven against him. The motion was
refused and exception allowed (Case, pp. 120-121,
lines 40-10).

At the close of the case a motion for a direction
of a verdiet was made as to the defendant, Rosen-

3

vinge, and it also was refused and exception taken
(Case, p. 173, lines 10-20). .

Tt is to be noted that in the Cox and Rice cases
the defendant, Rosenvinge, was subject to the
rules of negligence as applied to a common car-
11911;; the Cox case there was a Verdict for Georgl-
anna Cox for $2,000 and for George Cox for $450.
In the Adams case there was a verdict for Adal_ns
for $500, and the Circuit Court allowed on plain-
tiff’s rule a new trial as to damages only. In the
Rice case there was a verdict for $100. The cases
were taken on appeal to the Supreme Court, and
the judgments against Rosenvinge were afﬁrmedi
the judgments against Rice were 1‘0.\'e1‘:sod,- anc
the appeal in the Adams case was dlsm1ssed'.be—
cause prematurely taken, no final judgment hav 1ngv
been entered. The Adams case Was subsequently
settled. The judgments of the Supreme (.30u1jt
affirming the judgments of the Mld(uesex Circuit
as to Rosenvinge were appealed to this Court, 1111(1‘
those judgments are the judgments now under
review.

The Supreme Court opinion, orders of affirm-
ance and of dismissal, and notice of appeal are
found in the case at pages 60 to 60-1.

Law.

That a common carrier of persons i§ bound't.o
use such a high degree of care as 18 co}nslstent with
the nature, character and mode of co.nve:vanc(;’
adopted, is too well established to need citation o
duﬁl(i):zt\{so o well established prineiple of law that
the liability of a common carrier is‘ thtome(.i on
negligence which must be proved or inferred from

proven facts.
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There is very little variation between the facts
as detailed by the witnesses for the plaintiffs and
defendant Rosenvinge.

For the plaintiff, the testimony of John Adams
is a clear statement of the accident as it occeurred,
and is found on page 84 of the case.

He says:

““I heard the bus come up and stop. I
looked back when I saw the bus stop and then
I did not pay any more attention. 1 was
struck a few minutes later. The bus was be-
tween eight and ten feet behind the wagon.”’

Again:

““That is the reason I am suing Scott, be-
cause the bus was standing and the truck came
up and hit it, and the bus hit me.”’

This brings us to the question for decision.

1. Was there any negligence proven in the case
of the plaintiffs, Cox and Rice, as against the
defendant, Rosenvinge?

2. Was there any circumstance proven from
which his negligence could be inferred?

The statement of the plaintiff, Adams, is cor-
roborated by the plaintiff’s witness, August Men-
zel (Case, p. 103, lines 30-40).

The same statement is again corroborated by
defendant Rosenvinge’s witness, Charles Con-
nolly (Case, p. 156, lines 10-40).

[t is admitted that if facts are supplied by de-
fendant’s case to make a jury question, a direc-
tion of a verdict will not be granted, although at
the close of plaintiff’s case, a non-suit should have
been granted, and the question is, was the situa-
tion cured in this case?

The testimony of the driver of the truck, Har-
vey Scott, 1s:

o

(ase, page 124, reading from line 38:

«“The bus kept going a little bit, farther
3 - 3 i ,,
away from us, farther away from us.
Case, p. 125, lines 4-5:
“In other words, instead of your gzll}l_}l'lg
on the bus, the bus was gradually getting

c e ) dEN7 b o B o
farther ahead of you.”’ Yes, because we
was in second gear.’’

Again (Case, p. 125, lines 20-30) :

“Well, we were watching the bus allrthe
way down ahead of us, and it came to a sud-
den stop and I saw I wasn’t going to hold 11‘3
the colored man that was over along side of
me, he grabbed the emergency and he pulled
that and T still saw I wasn’t going to hold,
the wheels were sliding, so I drove out 1"(’) my
left and the rear of my truck hit the bus.”

Again (Case, p. 125, line 34): He says ‘when
he saw the bus had stopped his truck was torty-
five or fifty feet from the rear end of the bus.
This statorﬁont was afterwards, in answer to a
question by court, corrected, and the (.listan(*e'\\'as
oiven as sixty or seventy feet, as the distance from
the rear end of the bus where he saw it was stand-
ing still (Case, p. 126, lines 1-10).

Again the evidence of Harvey Scott on page
132 of the case, lines 1-12:

«You sav vou can ordinarily stop this car
in fifteen feet?”’ ““Yes.”” “Y'ou were gO-
ine down in second gear. How fast were you
f;‘ding?” ‘T suppose eight or nine miles an

» )
ho‘u"l\.'(m were going eight or mnine miles an
hour and you could see t_his.bus that \(tls
stopped seventy feet ahead of 7_\'.011,v01' 51x1}]
feet, sixty or seventy feet, and still }011'(??11 d
not stop in that distance, \‘\'vltll thgr.orfl’m oency
brake and foot brake?’’ ‘‘Yes, sIT.

' - of 7 ase 1t seems very
From a reading of the whole case 1t sc | &
much of a problem as to how this accident cou
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have been avoided by the defendant, Rosenvinge.
He must use the public roads. He is allowed by
law to do so. He has no exclusive rights thereon.
Neither could he control or be charged with the
control of other vehicles on the highway. Bear-
ing in mind the high degree of care which the
law imposes upon him what could he have done
that would have prevented this accident?

This case is not in the same category as a rail-
road owning its right of way and rolling stock,
and having an exclusive right on its own road-
way, while both railway company and bus are
chargeable with a high degree of care that rule
must be applied with relation to the varying con-
ditions under which the different carriers must
operate.

If there had been involved in this case the ques-
tion of whether the bus was flimsily made, or con-
structed in an unsafe manner or any other ques-
tion of structure, it is readily seen that that would
make it a jury question as to care.

It is submitted that in the case of Cox and Rice
the motion of non-suit and direction of a verdict
should have been granted by the trial court.

The uncontradicted testimony is that the bus
was stopped eight to ten feet behind Adams’
wagon, and the accident was caused by the impact
of the truck driving the bus against the wagon
of Adams.

The court evidently reasoned that it was for
the jury to say whether it was the act of an or-
dinarily prudent man who had a right to use the
highway in common with the travelling public to
stop his car eight to ten feet behind another ve-
hicle, which was stationary. If that is the theory
—and no other can be discovered by reading the
case, it is an exceedingly dangerous thing to stop
anywhere along or on the highway, and subjects
the operator of a vehicle to use that degree of care

i

never before, so far as can be discovered, decided
by the courts. ‘

# Tn other words, must the driver of a car, 1
order to be free from negligence, assume that the
driver of another vehicle, coming from the rear,
is going to run into him in broad daylight, and
accordingly, stop his car far enough away f.l’O.II-l a
standing vehicle so as to preclude the possibility
of being pushed into it? _

As said before, no cases can be found plac.:mg
such a burden of care upon a user of the high-
way.

Negligence is a fact which must be shown. It
will not be presumed. There is always a pre.sump-
tion against negligence. There was no negligence
shown on, the part of Rosenvinge. His bus stopped
because it was obliged to stop, and Scott, the truck
(h‘i\'él‘, saw the bus when it stopped far eno}lgh
ahead of him to have stopped. Yet he ran into
the bus. The only presumptions of fact which the
law recognizes are immediate inferences from the
facts proved. Proof of a collision does not make
out a case of negligence. To establish a case qf
negligence and fix the liability of the defendant 1t
is incumbent upon the plaintiff to prove some fé.l("[
which is more consistent with negligence thaTl with
the absence of it. When the plaintiff’s GV.I(l(}ll(‘(‘
is equally consistent with the absence as with the
existence of negligence on the part of f;h.e de.fend—
ant the plaintiff must fail. A probability is not

sufficient.
McCombe vs. Public Service R’w’y Co.,
95 N. J. L. 187, 189 (Errors and Ap-
peals, 1920, Black, J.?; i |
Alvine vs. Public Service R’w’y Co., 97
N. J. L. 526, 527 (Errors and Appeals,
1922, Black, J.);
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Olsen vs. Erie R.R. Co., 99 N. J. L. 485,
488 (Errors and Appeals, 1923, Clark,
J.)s

Ryan vs. Public Service R’w’y Co., 101
N. J. L. 361, 362 (Errors and Appeals,
1925, Black, J.).

As to the bus, to quote the language of Mr.
Justice Minturn speaking for the Supreme Court
in Powers vs. Standard Oil Co.,98 N. J. L. 730, 735
(Supreme Court, 1923), ‘¢ * * * its impotence
for harm or damage, as an innocuous immobile in-
strumentality, must be manifest, since in both sit-
uations it simply presented a patent condition, and
not an operating efficient or proximate cause,
which can be said to contain by its activity, that
potentiality for harm or damage, which furnishes
the test upon which the rule of liability in this
character of tort feasance is predicated.’’

It is respectfully submitted that there was no
negligence shown nor was there any testimony
by which the jury could have inferred negligence
in the case of the defendant, Rosenvinge, whereby
a jury question was presented and the motion to
direct a verdict in his favor should have been
granted, and that the judgments of the Supreme
Court should, therefore, be reversed.

Respectfully submitted,

Wwm. F. VosSELLER,
Attorney and Counsel for Defendant,
William Rosenvinge.

October Term, 1927.






