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BR IEF O F D E F E N D A N T  IN  E R R O R .

The testator of the defendant in  error was walk­
ing along Bergenline Avenue, in the Tow n of Union, 
in the County of Hudson, toward F o rt Lee, leading 
a torse which he had just purchased in  New Y o rk  
City, by a halter, to which was attached about six 
feet of rope. A  trolley car of the pla intiff in  error, 
coming in the opposite direction, ran him down 
while he was endeavoring to prevent his horse from 
running away, and from the injuries thus sustained 
he died in two or three hours afterwards.

The accident was witnessed by several persons, 
among others by Henry Hartnett, who accompanied
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decedent, whose testim ony w ill be found on page» 8 
to 18 of the printed book, and also Charles Helms, and 
Charles Helm s, J r ., whose testimony will be found on 
pages 19 to 25 and 25 to 28 of the printed book. That 
the car was proceeding at a considerable speed will ap­
pear from the testimony of Caleb W  Cameron, on page 
35 printed book, where he describes the injuries in­
flicted upon his brother by the car, and also bj the 
testim ony of E . H . Schmidt, who was a passenger 
on the car, and whose testimony w ill be found on 
pages 30 to 32 of the printed book.

I.

The motorman in charge of the car of the plain­
tiff in  error was negligent in  not exercising reason­
able care under the circumstances so as to avoid 
collid ing w ith the decedent. The motorman knew 
that decedent was on the track in front of his car, or 
was so close to the track that a collision was inevitable 
for more than two hundred feet before the collision 
actually took place, and it was his duty under the 
circumstances to keep his car under control, and to 
stop it  if  necessary in order to avoid a collision.

Camden &c. Railw ay Co. v. Preston, 59 N. J- 
L . 266.

Consolidated Traction Co. v. Glynn, 59 N. J- 
L . 432.

Consolidated Traction Co. v. Haight, 59 N. 
J . L . 577.

Zolpher v. Camden & S. Ry. Co. 55 At. Rep., 
249.



The car of the plaintiff in error was running on 
a highway eighty feet wide, in  the day time, w ith an 
unobstructed view, and if  the motorman had used 
his powers of observation he must have seen dece­
dent engaged in a struggle with Ins horse on the 
track in front of his car, or so close to the track 
that a collision was inevitable if  his car proceeded, 
and in such a situation it was the duty of the m otor- 
man to arrest the motion of his car b e fo r e  strik ing 
the man, and his failure to do so is evidence of 
negligence which must be submitted to the ju ry.

Butelli v. Electric Railw ay Co., 59 N . J . L .
30 2 .

Shelly v. Brunswick Traction Co., 65 N . J . L ., 
644. :

Consolidated T . Co. v. G lynn, 59 N. J . L . 432.

The horse of decedent had become unmanage­
able and beyond his control, and this should have 
been apparent to the motorman of the p la intiff in  
error, and under the circumstances it  was his duty 
to stop the car before strik ing decedent, and his 
failure to do so, and to exercise reasonable care to 
avoid a collision with decedent, was the proximate 
cause of the injury to decedent, for which the p la intiff 
in error is liable.

II.

A street railway company has not a paramount 
or exclusive right to the use of the part of the street 
occupied by its tracks, the public having a rig h t to
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use that portion of the highway for the purpose ol 
ordinary travel. I t  is therefore not negligence per 
se for a person to travel or walk along a street rail- 
way company’s tracks.

B ute lli y. E lectric Railw ay Co., 59 N J L 
302.

Woodland v. N . J . St. R  Co., 49 At. Rep. 
479.

v ^ arnden Horse R. Co. v. Citizens Coacli Co., 
28 N . J . Eq. 145.

A  foot passenger along a public highway has a 
righ t to^use any part thereof, whether the use made 
of the part selected is prudent or not must depend 
upon the circumstances. Decedent was leading a 
horse by a halter attached to his head along a 
public highway, and therefore manifestly could 
not use the sidewalk set apart' for pedestrians, 
and for that reason contributory negligence cannot 
be imputed to him for using the roadway of the 
street.

B ute lli v. E lectric  R y. Co., 59 N. J. L . 302.
Connelly v. Trenton P. R y. Co., 56 N. J. L 

700.
Consolidated T . Co. v. Chenowith, 58 N. J. L 

416.
Newark P. R y. Co. v. Block, 53 N. J. L. 605.

W hether decedent was gu ilty of contributory 
negligence in  holding fast to the rope attached to the 
halter on the horse’s head, and thus permitting himself 
to be dragged in front of the car and along the railway



track of the plaintiff in  error until run down by the 
car was properly left to the ju ry.

Camden <fcc. Railroad Co. v. Preston, 59 N . J . 
L . 264.

Hughes v. Camden & S. R y. Co., 47 A t. Rep. 
441.

Consolidated Traction Co. v. Lam bertson, 
59 N. J . L . 297.

Consolidated Traction Co. v. Scott, 58 N. J . 
L . 682.

Connelly v. Trenton P. R y. Co. 56 N . J . L . 
700.

Consolidated Traction Co. v. Is le y , 59 N . J . 
L ., 224.

In order to defeat recovery of damages arising 
from the negligence of the pla intiff in error, the 
negligence of the decedent must have been the p roxi­
mate cause cf the in jury.

Oates v. Metropolitan St. R y. Co., 58 L . R. A . 
447.

Wharton Neg. 2nd Ed ., 214.
Beach Con. Neg. 2nd Ed ., Sec. 24.

Respectfully submitted,

JO H N  M. B E L L ,

of Counsel.









N E W  J E R S E Y  C O U R T  O F  E R R O R S  A N D  
A P P E A L S .

)
F A N N IE  M . C A M E R O N , A d - )

)
m initratrix, &c., ) 1Q

)
Plaintiff, )

)
Defendant in  E rro r, )

) In  T o rt.
vs. ) O n  E rro r  to S u -

) preme C ourt.
JE R S E Y  C IT Y , H O B O K E N )

A N D  P A T E R S O N  S T R E E T  )

R A IL W A Y  C O M P A N Y , )  20
\
)

Defendant, )

. . . . .  )Pla intiff in E rro r , )
)

b r i e f  f o r  p l a i n t i f f  i n  e r r o r .

This case was tried before Justice P itney and a 
jury, at the Bergen C ircu it of the Suprem e C o u rt 30 
and resulted in a verd ict fo r the p la in tiff in the sum 
of six thousand five hundred and fo rty  dollars 
($6,540.00). T w o  grounds are assigned fo r e rro r:—
"Ihe refusal to; non-suit and the refusal to direct 
a verdict for defendant.

Oscar S. Cam eron was leading a horse, which he 
ad just purchased in N ew  Y o rk , a long the w esterly 

!! e °f Bergen L in e  Avenue in the To w n  o f U n io n , 
udson C o u n ty; he was w alking near the curb on  40



2

th e  le ft  h a n d  sid e  o f th e  s tre e t, g o in g  n o rth . H e  was 

s tr u c k  b y  a t r o l le y  car, g o in g  so u th , on  the same 

sid e o f th e  street,* h e  w a s  k ille d . B e r g e n  L in e  A ve-

n u e  is a w id e  s tre e t, p a v e d , c u r b e d  a n d  sidewalked. 

I t  h as tw o  lin e s  o f  tra c k s , fr o m  th e  cu rb  to  the car 

tr a c k  w a s o v e r  tw e n ty -th r e e  fe e t. T h e r e  w as plenty 

o f  r o o m . T h e  c a r  a p p r o a c h e d  C a m e ro n  at a fair rate 

o f  s p e e d ; th e  h o rs e  t o o k  fr ig h t  “ a n d  tu rn e d  around 

IO s id e w a y s  t o  g o  so u th , th e  sa m e d ire ctio n  the .car 

w a s  g o in g ,  p u llin g  M r. C a m e ro n  w ith  him, and 

p u lle d  h im  s id e w a y s, th e  sa m e  as th e  ca r  was g o in g  

“ — in fr o n t  o f th e  c a r .”  ( P a g e  9, lin e  28.)

C a m e ro n  fe ll a c r o s s  th e  t r a c k  and w as struck, the 
h o rse  ra n  a w a y  in  sa fe ty .

C a m e r o n  w a s le a d in g  th e  h o rse  b y  an ordinary 

s ta b le  h a lte r , s tra p p e d  u n d e r  th e  ch in  (p age 12.) 

T h e  c a r  s lo w e d  u p  as it a p p r o a c h e d  C a m ero n  (page 

20 14 ) > a t th is tim e th e  h o rse  w a s  a b o u t  five feet from 

th e  c u rb  a n d  o v e r  e ig h te e n  fe e t  fro m  th e tra ck  (page 

14, lin e  30). C a m e r o n  c lu n g  to  th e  h a lte r ; the horse 

ran  d o w n  a lo n g s id e  o f th e  tra c k , and then suddenly 

lu r c h e d  o v e r , p u llin g  C a m e ro n  o n  th e  track, where 

th e  m an  lo s t  h is fo o t in g  a n d  fe ll (top. p a g e  16).

T h is  is th e  s to r y  to ld  b y  H e n r y  H a rtn e tt , who was 

w a lk in g  w ith  C a m e ro n  a t th e  tim e. P a ssin g  by the 

s to ry  o f  C h a r le s  H e lm e s , J r ., (w h ich  w as manifestly 

30 u n tr u e  a n d  c o n tr a d ic to r y ,  se e  b o tto m  o f p a ge  22,) 

w e  c o m e  to  th a t o f h is fa th e r, C h a rle s  H elm es. He 

sa y s  th a t C a m e r o n  w a s  n o t  o n  th e  tra c k  until he 

fe ll (p a g e  26, lin e  20) ; a lso , he sa ys th at at the time 

th e  m an  fe ll, th e  h o rs e  t o o k  a tu rn  (p a g e  27, line 

23 ). T h e  c a r  s to p p e d  su d d e n ly  as th e m an fell; on 

th is  p o in t  a ll th e  w itn e s se s  a g r e e .

O n  th is te s t im o n y , w e  su b m it, th e re  should have 

b e e n  a  n o n -su it  g r a n te d  fo r  th e  reason s stated on 

40 p a g e  3 7  o f th e  case .
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We c a ll e s p e c ia l a tte n tio n  to  M r. K o e s t e r ’s r e a -
soning on p a g e s  3 7  t o  39.

The te stim o n y  p r o d u c e d  b y  th e  d e fe n d a n t s im p ly  

makes m ore c le a r  th e  in s is tm e n t m a d e  fo r  th e  n o n -

suit, to w i t : T h a t  th e  'h orse w h ile  r u n n in g  d o w n  th e  

side of the s tre e t s u d d e n ly  v e e r e d  an d  p u lle d  C a m e - 

lon on to  th e  t r a c k  in  fr o n t  o f  th e  c a r  w h ic h  w a s 

passing at an o r d in a r y  r a te  o f sp eed . W h e n  th e  10 

motorman first sa w  C a m e r o n  h e  se e m e d  to  h a v e  c o n -

trol of his h o rs e  (to p  o f p a g e  4 4 ), b u t a s h e  w a s 

passing the h o rse  s u d d e n ly  tu rn e d , d r a g g in g  C a m e -

ron on the track (p a g e  46, lin e  10). A t  th is  tim e  th e  

car was under c o n tr o l a n d  m o v in g  s lo w ly .

The passengers, F r it z  S e ib e r t  a n d  M rs . E liz a b e th  

Thane, say th at th e  c a r  w a s s to p p e d  v e r y  su d d e n ly  

(page 50, line 22, an d  p a g e  5 1 , lin e  30).

How can it  b e  sa id  th a t in  th e  fa c e  o f  th is  su d -

den danger, o f th e  tu r n in g  q u ic k ly  a n d  w ith o u t  w a rn -  

ing upon the tra ck , th e  m o to rm a n  w a s g u i l t y  o f  n e g -
ligence? ^

If Cameron had le t  g o  o f th e  h a lte r  h e  w o u ld  h a v e  

been safe. H e  k n e w  th e  c a r  w a s  c o m in g . H o w  

can he. be re lie v e d  o f  c o n tr ib u to r y  n e g lig e n c e  a n d  
then the motorman h eld .

There was n o th in g  u n u su a l a b o u t  th e  a p p e a ra n c e  3 
0 t e trolley c a r  o r  th e  sp e e d  a t w h ic h  it w a s  g o in g  

righten p a ss in g  h o rse s . T h is  c a se  d iffe rs  e n tire -  

y rom th a t o f  M c C a n n  vs. C o n s . T r a c .  C o . 30 

room 481, w h e re  a g e n t le , w e ll  b r o k e n  h o r s e  w a s  

ng tened by a s tr e e t  s p r in k le r  o p e r a te d  b y  e le c tr ic -

7 T n * tro lle y  r o a d  w h e r e  b la c k  c o a ts  w e r e  h u n g  
be side o f th e  c a r  a n d  w a v e d  in  th e  w in d .

N or w as th e re  a n y  u n u su a l o b s tr u c tio n  in  t h e 40
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track as in the case of A yars -vs. Camden, &c. 34 
V room  416.

A s we understand it the rule of law is that if a 
horse* takes* frig h t at an approaching car, and* because 
the*car is not stopped, o r because the sounding of 
the -gon g  o r the rin g in g  of the bell is not diseontin- 

■ued,and becomes*unmanageable and runs.away, in- 
i 0 ju ri ng the d rive r o r others, the com pany is not liable, 

unless the conduct com plained of, in the manage­
ment of the car, is attributable on ly to wanton or 
m alicious disregard fo r the safety of the driver or 
other travellers upon the street.

Chapman vs. Zanesville St. Rway Co., 37 
O h io  L . T. 70.

C ou gh ty vs. W illam ette St. Rway Co., 21 
O re g . 245.

C orn e ll vs. D e tro it C ity  E lec. R y. Co., 82 
2o M ich. 495.

Steiner vs. Phila. T ra c . C o ., 134 Pa. St. 199.
Galesburg E lec. M . & P. Co. vs. Manville 
61 111. A pp . 490.

A  m otorm an is not chargeable with negligence 
in fa iling  to  stop o r slacken the speed of his car upon 
observing that a horse approaching him from the op­
posite d irection is frightened, unless the circumstan­
ces indicate that the horse w ill be uncontrollable if 

30 the car approaches, and that the d rive r or the person 
w ith  him are in im m inent peril.

T e rre  H aute E le c tric  R . R . Company vs. 
9C Y a n t, 21 Ind iana  A pp . 486.

E . &’ S t. L o u is  &  Co. v. W achtel 63 111. App. 
181.

D oster vs. Charlotte St. R y. Co., 34 Era. 4&1-

T h e  m otorm an of an electric car is not bound to 
40 slacken his speed and stop* h is car at the moment a
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horse upon th e s tr e e t  w ith in  his r a n g e  o f v is io n  b e -

gins to sh o w  s ig n s  o f u n e a sin e ss , a n d  an  in fe re n c e  o f 

negligence is n o t ju s tif ie d  fro m  h is fa ilu re  to  s to p  th e  

car upon se e in g  th a t  a  g e n t le  te a m  a b o u t  17 5  fe e t  

in advance, d riv e n  b y  a fu ll g r o w n  m an  w a s  b e g in -

ning to p ran ce, w h e r e  th e  te a m  w a s  o n  a w e ll t r a v -

elled road a t th e  sid e o f th e  tr a c k  n o rth  s ix te e n  fe e t  

in width, and  w a s in  p e r fe c t  sa fe ty , a n d  th e r e  is n o  

evidence th at h e  se e m e d  to  b e  b e y o n d  th e  d r iv e r ’s 
control.

E a stw o o d  vs. La Crosse St. Railway Com -
p a n y  94 W isconsin 463 .

68 N . W . Rep. 6 5 1 .

The m o to rm a n  o f an  e le c tr ic  ca r, n o t  ru n  a t  a  n e g -

ligent rate o f sp eed , is n o t  c h a r g e a b le  w ith  n e g li-

gence in fa ilin g  to  s to p  o r  s lo w  u p  th e  ca r, u p o n  s e e -

ing that a team  a t th e  sid e  o f  th e  t r a c k  w e re  u n e a sy , 20 
where the d riv e r  h a d  c o n tr o l o f  th e m  u n til a t  th e

instant w hen th e y  d a sh e d  o n  th e  t r a c k  in fr o n t  o f  
the car.

F la h e rty  vs. H a r r is o n , 98 W is c o n s in  589.
74 N. W . R e p o r te r  360.

On our request a direction of a verdict should have
een gran ted . T h e  ju d g m e n t  b e lo w  sh o u ld  b e  set 

aside. 30

W I L L I A M  D . E D W A R D S ,  

C o u n s e l fo r  P la in tif f  in  E r r o r .

B E D L E ,  E D W A R D S  &  T H O M P S O N ,

A tto rne ys.

40
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NEW JERSEY— ss.:

The State of New Jersey to the Chief 
(L.S.) Justice and) other Justices of our Su-

preme Court of Judicature, Greeting:

For as much as in the record and procedings, 
and also in the giving of judgment in a certain plaint, «o  
which was in our Supreme Court of Judicature be-
fore you, between Fannie M. Cameron, adminis-
tratrix, plaintiff, and the Jersey City, Hoboken & 
Paterson Street Railway Company, defendant, in an 
action in tort, manifest error hath intervened to the 
great damage of the said the Jersey City, Hoboken 
& Paterson Street Railway Company, as is said, we 
being willing that the error if any there be, should 
in due manner be corrected, and full and speedy jus-
tice done to the parties aforesaid in this behalf, dor  , . . 2 0
command you that if judgment be thereupon given
then you distinctly and openly send under your seal 
the record and proceedings aforesaid and all things 
concerning the same to our Judges of our Court of 
Errors and Appeals in the last resort in all causes, 
at Trenton, on the twenty-fourth day of March, in-
stant, together with this writ, that the record and 
proceedings aforesaid being inspected, we may cause 
to be further done thereupon for correcting that 
error, what of right and according to the law and 
custom of the State of New Jersey ought to be done.

Witness:
W IL L IA M  J. M A G IE , our Chancellor, 

and president Judge of our Court of Errors and A p -
peals at Trenton, aforesaid,'the fifth day of March, 
nineteen hundred and four.

S. D. D ICK IN SO N ,
Clerk.

BEDLE, E D W A R D S  & T H O M P S O N ,
Attorneys of Defendants. 40
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The answer of the Justices of the Supreme Court 
of the State of New Jersey:

The record and proceedings whereof mention is 
within made, with all things touching and concern-
ing the same, we do certify to the Court of Errors 
and Appeals of said State, in a certain schedule to 
this writ annexed as within we are commanded.

W M . S. G U M M ERE,
C. J. (L.S.)IO J  \  J

N E W  JE R SE Y  SU P R E M E  COURT, 
of the Fifteenth day of October,

A. D. 1902.

B E RG EN  C O U N T Y — ss.:

The Jersey City, Hoboken and Paterson Street 
20 Railway Company, a corporation of the State of 

New Jersey, the defendant in this suit, was sum-
moned to. answer unto Fannie M. Cameron, adminis-
tratrix with the will annexed of the estate of Oscar 
S. Cameron, deceased, in an action of tort, and 
thereupon the said plaintiff, by John M. Bell, her 
attorneys, complains for that, whereas the said de-
fendant, before and at the time of the. committing 
of the grievances hereinafter mentioned, was the 
owner and possessor of a certain electric street rail- 

30 way extending along and through a certain street or 
avenue known as Bergenline avenue, in the Town of 
Union, in the County of Hudson and State of New 
Jersey, occupied and operated by the said defendant 
for the conveyance of passengers in electric motor 
cars to and from, and beyond the limits of the said 

'T ow n  of Union.
And whereas, before and at the time of commit-

ting the said grievances, to wit, on the twenty-ninth 
day of May, one thousand nine hundred and two, 

40 said Bergenline avenue was, and still is, a common



public highway, road or street in said Town of 
Union, in the County of Hudson aforesaid, for all 
citizens of this State to travel, pass and repass safely, 
on foot and in carriages and other vehicles at their 
will at all times; and it thereby became and was the 
duty of the said defendant to use proper care in the 
use, management and control of its electric m otor 
cars while being operated, propelled and1 run along 
said public street or highway, and upon its said elec- I0 
trie street railway, so as to avoid colliding with and 
running into persons lawfully travelling along or 
crossing said public street or highway, and to oper-
ate, propel and run said cars at such a rate of speed 
as to keep the same within safe and proper control.

And whereas, said Oscar S. Cameron, in his life-
time, to wit, on the day and year last aforesaid, was 
carefully and cautiously traveling on foot on and 
along said public highway, road or street, called Ber- 
genline avenue, in said Town of Union and county 
aforesaid, leading a horse by a strap or rope attached 20 
to a halter on said1 horse’s head, and the said Oscar S. 
Cameron being then and there traveling and using 
said highway as he lawfully might do, nevertheless, 
the said defendant, not regarding its duty in that 
behalf, did not use due and proper care in the use, 
management and control of its said electric m otor 
cars while said cars were being operated, propelled 
and run along said public street or highway upon 
the tracks of its said railway as aforesaid, so as to 
avoid colliding with and running into persons law- 3°  
fully traveling along or crossing the said public 
street or highway, and did not operate, propel and 
run said motor cars at such rate of speed as to keep 
the same within safe and proper control, but wholly 
failed and neglected so to do; and the said defendant 
id on the day and year aforesaid, at the Town of 

Union, in the County of Hudson aforesaid, by its 
servants, so carelessly, negligently and improperly 
operate, propel and run a certain electric m otor car 

longing to the defendant, in, upon and along said 40
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public street or highway, and upon the track of its 
said railway as aforesaid, at such a high rate of speed 
as to lose the safe and proper control of the same, 
and thereby then and there collided with, ran into 
and struck the said Oscar S. Cameron with great 
force and violence, and then and there violently 
threw and cast down the said Oscar S. Cameron to 
and upon the ground, and he was then and there 
crushed beneath the said electric motor car, and by 
reason thereof lost his life.

And the plaintiff further avers that afterwards, to 
wit, on the fifth day of July, one thousand nine hun-
dred and two, at the County of Bergen, in this State, 
administration with the will annexed of all and 
singular the goods and chattels, rights and credits, 
which were of the said Oscar S. Cameron, deceased, 
at the time of his death, he having died testate of a 
will, agreeably to the provisions of said will, was 
granted iij due form of law, by David A. Pell, Surro- 

20 gate of the County of Bergen, to the said Fannie M. 
Cameron, the said plaintiff, and which said letters 
she brnigs heare into court; and that the said Oscar S. 
Cameron left him surviving Fannie M. Cameron his 
widow, and the plaintiff herein, and James Cameron 
and Ruth Cameron, a son and a daughter, and the 
said plaintiff brings this suit for the benefit of the 
next of kin of the said Oscar S. Cameron under and 
pursuant to the provisions of an act entitled An 
act to provide for the recovery of damages in cases 

30 where the death of a person is caused by a wrong-
ful act, neglect or default,”  and the several suppie 
ments thereto.

And the said plaintiff further avers that she is 
damaged by the said wrongful acts, omissions an 
negligences of the said defendant in the sum 0 
twenty thousand dollars, and therefore she brings 
her suit, &c.

And1 the said defendant by Bedle, Edwards & 
40 Lawrence, its attorneys, comes and defends the ore
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and injury, when, &c., and says that it is not guilty of 
the torts laid to its charge, or any or either of them, 
or of any part thereof, as the said plaintiffs have 
above thereof complained against it, and of this it 
puts itself upon the country, &c.

And the plaintiff doth the like.

20

30

40
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Mr. B E L L  opened for the plaintiff.

Mr. B E L L : May it please the Court and 
gentlemen of the jury, this action involves an 
accident that took place on May 29th, 1902, 
on the Bergenline avenue, in the Town of 
Union, in Hudson County of this State. The IO 
plaintiff’s husband was on that day walking 
on Bergenline avenue towards Fort Lee, in 
company with one Henry Hartnett. They *. 
were leading a horse; Mr. Cameron was lead-
ing the horse along the street, and the car 
coming from Fort Lee, belonging to the de-
fendant company, or operated by them, was 
coming from Fort Lee towards them, and 
they were going towards Fort Lee. The 
horse became frightened at the approach of 
the car and became restive, going a long dis-20 
tance before the car approached. The hors6 
moved around and pulled on the halter, and 
Mr. Cameron pulled against him, the car in 
the meantime was coming on. Shortly before 
the car came up to where they were— prob-
ably a distance of 200 feet, the horse swung 
the man around upon the track, and the car 
came along, the horse went in the same direc-
tion as the car, backward, and pulled the man 
along with him, and ultimately the car ran 3° 
into the man and the horse, and Mr. Came-
ron was thrown down beneath the car, and 
was injured so seriously that he died in two or 
three hours afterwards.

The plaintiff expects to  show that the de-
fendant company was negligent in the matter, 
a.nd that they should have had their car under 
sufficient control so that they could have 
stopped the car without injuring this man, 
and in fact should have stopped the car, and 40
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their failure to stop the car, to keep it under 
control, was the cause of his death, and hence 
this suit is brought.

Mr. E D W A R D S : D o I understand that 
this man was going north on the west side 
of the street?

Mr. B E L L : That I cannot say on which 
side of the street he was.

Mr. E D W A R D S : I want to know what 
your opening is.

Mr. B E L L : My opening is that he was on 
the street; I cannot say on which side of the 
street— I could not see.

H E N R Y  H A R T N E T T , sworn in behalf of plaintiff,
testified as follows:

D IR E C T  E X A M IN A T IO N  by Mr. Bell:

Q. W here do you live? A. Fort Lee, New Jersey, 
Bergen County.

Q. W ere you acquainted with Oscar S. Cameron 
30 in his lifetime? A. Yes, sir; I knew him ever since 

he was a boy.
Q. W ere you in his company on May 29, I902- 

A . Yes, sir.
Q. W here? A. New Y ork— went to New York to 

buy a horse, Mr. Cameron did, and I went along 
with him; we bought the horse, and the man we 
bought the horse from sent the horse to the Forty- 
second street ferry for us, the West Shore Ferry 
Company, and delivered him on the Jersey side, an 

40 the reason he did that was—
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The C O U R T : Never mind that, leave out 
the reasons and conversations, and get down 
to the facts immediately leading up to the 
occurrence in question.

A. So Mr. Cameron took  the horse on the Jersey 
side and came along to where the accident happened.

Q. Where was that? A. That was on Bergenline 
avenue near Fourth street. I0

Q. Now, state the circumstances leading up—  A. 
We came along Bergenline avenue facing north and 
the horse got frightened at a car that was bound 
south.

Mr. E D W A R D S : Objected to as a con-
clusion.

The C O U R T  : It might be a matter of ob-
servation; I suppose there is no way to  tell 
whether a horse is frightened except by look -20 
ing at him.

Mr. E D W A R D S : He can tell what he did.

The C O U R T : Proceed.

Q. Proceed, Mr. Hartnett? A. The horse stood 
and looked at the car for a moment, a few seconds; 
the car kept on coming and the horse got frightened, 
and turned around sideways to go  south, the same^° 
direction the car was going, pulling Mr. Cameron 
with him, and pulled him sideways, the same as the 
car was going-—in front of the car.

Q- For how far? A. Well, probably, for 150 or 
200 feet.

Q. How far was the car away when the horse first 
showed signs of fright? A. W ell, about a block or 
three-quarters of a block.

Q. What length are the blocks there, do you know?
A* I should judge the blocks are from 250 to 30040
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feet, that is about the distance between the car and 
the horse at the time the horse got frightened first, 
when he stopped.

Q. (By the Court.) D o you mean to say that the 
horse pulled Mr. Cameron backwards along the track 
for 150 feet?

Mr. E D W A R D S : He said so.

10
A. Well, I followed on behind, and I could not 

judge just the distance, but I know it was quite a 
distance, that I ran after the horse and Mr. Cameron; 
I have never looked at the place since where it hap-
pened, and I am not acquainted there; I only rode 
on the car there for a few times; but the horse pulled 
him along quite a distance; I could not say just ex-
actly how far the distance was.

Q. (Further direct.) Did the car follow him up? 
A. Yes, sir; and kept coming closer all the time, 

20 and Mr. Cameron and the horse were going; I 
could not catch up to them, they were going so fast;
I tried to do so, to catch the horse; so Mr. Cameron 
fell on the track, and the car came up and hit him; 
he did not have any time; he just made one kind of 
motion and shoved himself a little, only made one 
move like when the car hit him and shoved him 
along the track.

Q. Y ou  saw the car strike him? A. Yes, sir.
Q. And what did you do then? A. Then I believe 

30 it was the motorman or some man on the car—yes, 
it was the motorman, jumped off, and said—

Q. (By the Court.) W ait, wait, are you trying to 
prove what somebody said after the accident. 
Strike out what the witness says concerning what 
was said to him after the accident.

A. He told me not to touch the man.

The C O U R T : Strike, that out; what you 
want to tell is what happened, what you saw. 

40



Q. (Further direct.) Did the car actually run upon 
him? A. Yes, sir; Run up on both of his legs above 
the knees.

Q. Did you notice whether the car slackened its 
speed? A. No, sir.

Mr. E D W A R D S : Objected to, that is a 
leading question.

The C O U R T : He said no, so perhaps n o i o  
harm has been done, it has done no harm per-
haps.

Q, Is there any other circumstance connected 
with that that you remember now, the accident? A.
No, sir; I ordered the motorman’s arrest.

The C O U R T : Never mind about that.

Q. (Further direct.) W hat became of the horse? A.
He run down about a block and a half, and I caught 20 
him and brought him back to the blacksmith’s shop, 
which was nearby there, and I left him there until I 
got Mr. Cameron in the ambulance, and then I 
brought him to Nungessi’ s hotel, on the same street, 
and left the horse there; Mr. Cameron went to the 
hospital in the ambulance, and I left the horse at 
Nungessi’s hotel.

Q. You took the horse up to Nungessi’s hotel?
A. Yes, sir.

Q. How far is that from the place of the accident?30 
A. Probably about three miles, I guess.

Q. Is there a trolley road along? A. The same 
road all the way along to Nungessi’s, a double track.

Q. Did you lead the horse by the halter? A . Yes, 
sir.

The C O U R T : W hat has this to do with it?

Mr. B E L L : I want to show the horse 
passed several trolley cars on the way up, and 
that the horse—  40
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The C O U R T : W hat difference does that 
make?

Mr. B E L L : I want to show the horse was 
not a horse that is easily frightened.

The C O U R T : Confine yourself to the
. plaintiffs case,

io

Q. In what direction was Mr. Cameron lying when 
the car ran on him? A. The track, as near as I can 
say, runs north and south, as near as I can come 
to it, and he was lying about sou’west, or southeast, 
or northeast.

Q. W hich direction was his head lying? A. South-
east.

Q. Then his head was beneath the car? A. Yes, 
sir.

20

C R O S S -E X A M IN A T IO N  by Mr. Edwards:

Q. H ow  was this horse, what kind of halter did 
he have on? A . A  regular halter— stable halter.

Q. Just an ordinary stable halter— it was strapped 
under the chin? A. Just an ordinary stable halter, 
it was strapped under the chin.

Q. And a rope, how long was the rope? A. Five 
30 or six feet.

Q. H e had hold of that rope? A. Yes, sir.
Q. W here did you start off with that horse that 

day? A. From Forty-second street ferry.
Q. W hen did you first see the horse? A. That 

morning.
Q. W here? A . At the New York stable.
Q. W hereabouts? A. A t Lexington avenue and 

Twenty-fourth street.
Q. And who brought him down to the car? A.

4° The man they bought him off, sent a man along with
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him to the Forty-second street ferry; that was done 
because the day was cold, and1 he would put a 
blanket on him to keep ‘him warm, and the, boy led 
the horse down.

Q. There was« no trouble with the horse? A. No, 
sir; he came down Forty-second street and we met 
him at Forty-second street.

Q. You led1 him up the hill, up the Palisades? A. 
Yes, sir. ro

Q. Who did the leading? A. Mr. Cameron.
Q. Did you have hold of the horse at all? A. Yes, 

sir; taking the blanket off him.
Q. When you got up on the Bergenline road, how 

far had you been going along the Bergenline road 
before this accident happened? A. W e went along 
to Hudson County Park, I don’t know how far that 
is from where we came up Fourth street.

Q. Two o«r three blocks? A . Probably two blocks.
Q. Which side of the street were you on? A. On 

the west side. 20
Q, Then you werie on  the wrong side of the street
you were on the lefthand side of the street? A. 

Yes, sir.
Q. And going north? A. Yes, sir.
Q. Now, how many tracks are there in that street?

A. Four tracks, I believe.
Q. That is a macadamized street? A. Yes, sir.
Q* (B y the Court.) D o you mean four rails? A. 

Four rails— two tracks.
Q. How wide a distance is there between the most 

westerly rail and the curb of the street? A. There 
is a space there to drive on; I don’t know how much 
°f a space.

Q. Can you give the size of the space— can two 
wagons drive there? A . Yes, sir.

Q. W ho was the nearest to the track, the horse or 
Mr. Cameron? A. Coming north?

Q- Yes. A. The horse.
Q. How did Mr. Cameron have hold of the horse?

A* By the halter. 40
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Q. Just by the end of the rope? A. Close by his 
head.
Q. W here were you standing? A. Alongside of 

Mr. Cameron, walking alongside of him.
Q. Y ou  were still further inside? A. I was nearer 

to the curb.
Q. W hen did you first notice the car? A. When 

the horse stopped— slowed up. 
r Q. The horse suddenly stopped? A. No, sir; not 

suddenly; he slowed up.
Q. H ow  far off was the car at that time? A. Three- 

quarters of a block.
Q. Y ou  think those blocks are about 300 feet 

long? A. The car was about 250 or 300 feet off when 
the horse started his head up.

Q. Y ou  heard the bell ring? A. Yes, sir.
Q. The bell was rung there? A. Yes, sir.
Q. And the car was coming along at an ordinary 

rate of speed? A. T don’t think it was; it was coming 
20 faster than usual.

Q. W hat happened after that? A. It kept on com-
ing.

Q. W here was the horse? In the roadway? A. 
He was on the road, he turned around.

Q. A t the time that the horse stopped and looked 
at the car as you say he was in the road, wasn’t he: 
A. Yes, sir. •

Q. And how far from the curb was he— close up 
to the curb? A . I was close to the curb, and then 

30 Mr. Cameron, and then the horse.
Q. So he was close up to the curb? A. Not very 

close.
Q. Within five feet of the curb? A. Yes, sir.
Q. And the car track was all on the outside of 

that? A . Yes, sir.
Q. Probably eight or ten feet still further out? A. 

May be.
Q. W hat did the horse do? A. He turned round 

gradually.
40 Q. W hich way did he turn? A. Off towards the
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track.-
Q. Towards the right or left? A. Towards the 

right.
Q. And that drew Mr. Cameron with him? A. 

Yes, sir. .- .:y
Q. And then the horse began to run down the 

track? A. It run down the track.
Q. How far was he from the track then? A. A t 

that time he pretty nearly pulled him on the track IO 
when he turned.

Q. Then he got off the track again? A. No, sir; 
he kept on going.

Q. And they kept on running down? A. Yes, sir.
Q. The horse pulling and tugging at Cameron? A. 

Yes, sir.
Q. How fast did they go- down the street? A. 

Faster than I can run.
Q. And the car was coming after? A. Yes, sir.
Q. Then just as the car got to Mr. Cameron, the 

horse made a lurch, like that, as I understand y o u ,20 
and threw Mr. Cameron on the track? A. It did 
not make any more lurch.

Q. It pulled Mr. Cameron over on the track? A. 
Yes, sir. 4

Q; That is the first time Mr. Cameron was on the 
track? A. No, sir; he was on the track, I guess, 
■quite a space before that.

Q. Are you sure about that? A . Yes, sir.
Q- Didn t the horse pull him over on the track?

A. Yes, sir. * 30
Q- And that was very sudden, wasn’t it? A. He 

run quite a distance before he fell.
Q. He was running along the side of the track 

then? A. Yes, sir.
Q- Not on the track? A . No, sir.
Q- But just as the car came up there was a sud- 

den lurch that threw him on the track? A. No, sir; 
ne fell on the track.

Q* He slipped? A. Yes, sir, or something.
Q- And fell forwards? A . Yes, sir; head first. 40
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Q. On his breast? A. Yes, sir.
Q. Then he fell over like that, southeast? A. Yes, 

sir.
Q. The car came over him? A. Yes1, sir; and 

shoved him along the track, and the car stopped very 
sudden.

Q. The car then seemed to be under control? A. 
Yes, sir; at that time.

Q- That was all very sudden, the throwing on to 
the track? A. Yes, sir— I say he stopped his car very 
sudden.

O. And also the throwing of Mr. Cameron on the 
track was very sudden? A. The car carried him quite 
a distance and dragged him.

Q. In other words, Mr. Cameron fell across the 
track? A. Yes, sir.

Q. And he had1 hold of the halter all the time? A. 
Yes, sir.

Q. If he had let go  o f the halter there would not 
20 have been any trouble? A. No, sir;.I suppose not.

Q. Now, Mr. Cameron had hold of this halter all 
the time? A. Yes, sir; until such time as he fell.

Q. Then he let go? A. Yes, sir.
Q>. Did the horse go very far afterwards? A. Yes, 

sir; he went about a block and a half, or two blocks, 
and stopped.

Q. Y ou  did not have any trouble in catching him? 
A. No, sir.

Q. Then you took the horse up to Nungessi s 
hotel? A . Yes, sir.

Q. Did you pass any trolley cars on the way? A. 
Yes, sir.'

Q. Did you have any trouble with him? A. No, 
sir; I had1 a little trouble with one car, but he only 
stopped and looked at it.

Q. Are you used to  the care of horses? A. Ana 
the motorman slowed his car down.

Q. Are you a horseman? A. Yes, sir.
Q. Y ou  went there to New York with Mr. Came40
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ron to judge of this horse? A. Well, I have a friend 
there.

Q. Why did you go  with Mr. Cameron? A. I have 
a friend with Fish & D'oerr at Twenty-fourth street.

Q. You were the man who was going to judge of 
the horse? A. No, sir.

Q. Was Mr. Cameron a good  horseman? A. Yes, 
sir; Mr. Cameron worked on the farm.

' Q. What did he want this horse for? A. He want- IO 
ed to run a grocery route; he had bought a grocery 
business out, and was going to have a grocery 
wagon.

Q. Did the horse back at all? A. No, sir; he went 
sideways a little while.

Q. (By the Court.) W as the horse struck by the 
car at all? A . No, sir.

Q. (Further cross.) N ot injured in the least de-
gree? A. No, sir.

Q. (By the Court.) A t the time you say that 
Cameron was going along the track in front of the 20 
car, was the horse going ahead first? A. Yes, sir; 
then the horse got control.

Q. W ho got control? A. The horse got control of 
Mr. Cameron and pulled him right along.

Q. (Further cross.) He was overcome— the horse 
got the best of Mr. Cameron? A. Yes, sir.

Q. And was pulling him right along? A . Yes, sir.
Q. Mr. Cameron was unable to stop the horse?

A. Yes, sir.
Q- The horse was not on the track, as I under- 3°  

stand it; the horse was on the side of the track; 
the horse never got on the track? A. Yes, sir; he 
crossed the track and went right across to the other 
side of the street, southeast; he ran along the street, 
and then he gradually crossed the track.

Q- (By the Court.) W hen the horse got going 
straight ahead, you say that he got the best of Mr. 
Cameron; was Mr. Cameron on the left or the right 
side of the horse? A. On the left side of the horse, 
and he had hold of the horse with his right hand. 40
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Q. W hat was Mr. Cameron doing, if anything, 
with his left hand? A. I did not notice that.

Q. Can you tell whether he had hold with both 
hands? A. He probably did.

Q. Can you say? A. No, sir.
Q. D o  you know whether he did not? A. No, sir.
Q. W here were you with reference to them, were 

you nearer to the sidewalk? A. I was on the same 
side with Mr. Cameron, but they got out of my 
reach so quick.

Q. W hen you turned around you were on the 
opposite side of the horse? A. No, sir.

Q. (Further cross.) As you ran along there, you 
were off the car track, but suddenly they shot across? 
A. They left me at a distance, SO' that I could not 
catch them; they probably left me 25 or 30 feet.

Q. After they left you behind 25 or 30 feet, that is 
when they got on the car track? * A. Yes, sir.

Q. Now, this horse had a bit in his mouth? A. 
20 No, sir; a halter.

Q. Did he have any rope about the lower jaw? A. 
Only the regular halter.

Q. He did not have the rope tied, there? A. No, 
sir.

Q. Did he not have the rope tied there? A. No, 
sir.

Q. The halter lead was tied to the underside of 
the halter? A. Yes, sir.

Q. (By the Court.) But the rope was not twisted 
30 around the jaw of the horse to get a better purchase? 

A. No, sir.
Q. Is this the same halter that you brought all 

the way from New Y ork? A. Yes, sir.

C H A R L E S  H E L M E S, a witness produced on be-
half of the plaintiff, testified1 as follows:

40
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DIRECT E X A M IN A T IO N  by Mr. Bell:

Q. Where do you reside? A. A t Saddle River, 
New Jersey.

Q. Where did you reside in May, 1902? A. I lived 
at Bloomfield street, Hoboken.

Q. Were you on Bergenline avenue on May 29?
A. Yes, sir; I was.

Q. Were you a witness of an accident there? A. IO 
Yes, sir.

Q. Did you know the man that was injured? A.
I did not know the gentleman that was injured, but 
there was a gentleman injured, but I did not know 
his name at that time.

Q. Do you know it now? A . Just from what I 
have heard.

Mr. E D W A R D S : It was this Mr. Cameron 
— we admit that.

20

Q. State now to the Court the circumstances 
connected with that? A. I was going  to 
the Hoboken Cemetery, up Bergenline avenue, 
going north, and there was a car coming 
down Bergenline avenue, bound1 south, and I 
saw two gentlemen with a horse; one gentle-
man was leading the horse, and the other gen-
tleman was walking alongside of him. The car was 
coming along at a terrific rate of speed down the 
avenue, and the horse took fright about 300 feet,
I should judge, from the car; he reared on his hind 
eet, and whirled around and ’ round along the track 
or quite a distance with the gentleman hanging into 

him, and when he had run a hundred feet or so, he 
pulled this gentleman, the man leading him, on the 
rack, and the car kept com ing right along, it did 

fot seem to slacken up its speed one bit, and after 
e had run along the track 300 feet or so, probably, 
e fell, that is, the horse dragged him along, and 
e tripped, and fell, and the horse broke away from 40
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him, and went on towards the south of the track, 
and as he fell he tried to get up; he fell face down­
ward and rolled over on his side, and he put his two- 
hands under him, like that (indicating), and said, 
“ O h ,” but the car was on top of him so quick, and 
the car caught him righ t across the thigh; the car 
raised up on him, and the motorman reversed his 
lever and backed off.

io  Q- W here were you standing with respect to the 
accident, how near were you when the car struck 
him? A . I  was almost opposite to him, then.

Q . Y o u  were on the curb? A . I  was on the side­
walk, on the west side of the street.

Q . Facing north? A . Yes, sir.
Q . (B y  the C o u rt.) Is  it level or how? A . There is 

a little incline going south, a slight incline, not much 
to speak of, not at that place.

Q . (F u rth e r direct.) W h o  was with you on that 
occasion? A . M y  father and my wife.

20

C R O S S -E X A M IN A T IO N  by M r. Edwards:

Q . W here were y o u . going? A . T o  Hoboken 
Cemetery.

Q . W hat day of the week was this? A . I  think it 
was on a Wednesday, I  am not positive.

Q . Y o u  were not walking alone? A . Tes, sir.
Q . W here did the horse pass you? A . I passed 

the horse.
30 Q- W ere they going slowly along when you passed 

them? A . Yes, sir; they were on a walk.
Q . Y o u  say you saw the car coming towards 

them? A . Yes, sir.
O . W hat attracted your attention to the car?

I  saw it coming down so fast.
Q . D id  you hear the bell ring? A . No, sir; I heard

none.
O . A n d  you say that the horse was going nort 

when you first noticed it? A . The  horse was going
40 north.

I
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Q. And he was on the wrong side of the street?
A. I don’t know about that; he was on the west side 
of the street, he was on the west side going up Ber- 
genline avenue, north.

Q. There are tw o tracks in the middle, right in 
the middle? A. Yes, sir.

Q. It is a macadamized street? A. Yes, sir.
Q. It is a main thoroughfare through there? A. 

Yes, sir. IO
,Q.. Which side of the horse was the man on? A.

On the west side of the horse, towards the sidewalk, 
towards the curb.

Q. Did the horse stop suddenly? A. Yes, sir.
Q. How far away was the car at that time? A. 

About 300 feet.
Q. And then what did he do? A . Then he reared 

on his hind feet, and plunged on down the track, and' 
pulled this man after him, and he was going pretty 
fast.

Q. Where was he— between the track and the 20 
curb? A. Yes, sir; Mr. Cameron; the gentleman who 
had the horse— he was on the track, and the horse 
was on the side of the track, and Mr. Cameron was 
on the track.

Q. Are you sure that Mr. Cameron was on the 
track? A. Yes, sir.

Q. How long a time was he on the track? A.
For 200 feet.

Q. You thmk lie ran 200 feet? A. Yes, sir.
Q. Before he fell? A. Yes, sir. 3°
Q. And the horse seemed to be beyond his con-

trol? A. Yes, sir: he tried his best to hold him, and 
could not do so.

Q- He did not let him g o? A. W hen he fell.
Q. The horse had started across the street then?
• The horse Was going from the south.
Q- Where did the horse wind up? A. I don’ t

now, but he got away from Mr. Cameron.
Q. Which way did he go  then? A . He went down 

* c track; he whirled around onto the track when 40
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he first got scared, and he went righ t on, and Mr. 
Cameron had hold of him.

Q . Y o u  do not agree w ith M r. Hartnett? A . Well, 
1 am telling you just what I  saw.

Q . A n d  he ran down— did the man slip? A. I 
don’t know, he fell across the track.

Q . R igh t in front of the car? A . Yes, sir; within 
150 feet of the car, 100 feet of the car, probably.

Q . Y o u  mean to say that after he fell that the car 10 . .
ran 100 feet? A . Yes, sir; it was going at such a
speed that he could not stop.

Q'. H o w  far do you call 100 feet? Just take the 
length of this courtroom  as your guide? A . It is 
longer than that.

Q . H o w  long is this courtroom ? A . 60 or 65 feet,4 
this courtroom  is.

O . Y o u  think lie was on the track when the car 
was away, at the time he fell, the car was away front 
him almost double the length of this courthouse? 

20 A . Yes, sir.
Q . L y in g  there, and the car coming up? A. Yes, 

sir.
Q . A n d  he was try in g  to get up? A. Yes, sir.
Q . Y o u  testified before in this trial? A . Yes, sir.
Q . Y o u  were the Charles Helmes, Jr.? A . Yes, sir.
Q . D o n ’t you remember testifying as follows: 

“ Q . Y o u  say'that you did not observe that the car 
slowed up? A . Tha t is rig h t.”  D id  you so testify on 
the former trial? A . Yes, sir.

30 Q . “  H o w  far was the car away from the spot where 
M r. Cameron got hurt, at the time he fell? A. 
Probably 10 or 12 feet”  Is  that what you said? A.
I  don’t remember that; he was further than that.

Q . “ Q . W hen he fell? A . Yes, sir.”  D id you say 
that? A . (N o  answer.)

Q . D id n ’t you say also “ T h a t the car did not go 
over the man at all?”  A . “ As soon as he saw him 
fall he put his brakes on at that time.”  Did you so 
testify? A . Yes, sir; that is all right.

4° Q- “ Q* A n d  he succeeded in stopping him in about



io feet? A . I  clout know the distance. Is that 
what you said on the former trial? A . I  don’t re- ' 
member that.

Q. Then the only way you differ from the former 
trial is that you say that when the man fell on the 
track, you now say that when the man fell on the 
track the car was ioo  to 150 feet away, and on the 
former trial you said probably 10 or 12 feet; how do 
you explain that? A . I  don’t remember that. IO

Q. That was much closer on the former trial than 
on this? A . Yes, sir.

Q>. You have not had anything to refresh your 
memory about it since the last trial? A . N o , sir.

Q. Your memory was fresher then than it  is now?
A. No, sir.

Q. (By the C ourt.) Y o u  said something about hav­
ing passed the horse; I  did not understand that. 
When was it you passed the horse? A . I  just passed 
the horse just before he took fright, probably from 
here to the desk.

Q. You mean to say you had gone on up the 
street, you had passed these men w ith  the horse, 
before the horse took fright? A . Yes, sir.

Q. And from that time forth the horse was going 
south? A . Yes, sir.

Q. And your destination was to the northward?
A. Yes, sir.

Q'. You say the horse carried the man along for 
ico feet before the accident? A . Yes, sir.

Q. Well, I  understood you to say that you  were ° 
opposite to the man at the time he was struck by the 
car? A . I  was almost opposite to the man, I  was 
about from here to the desk from him.

Q. How did you get there? A . The  car had not 
reached the man yet, and I  stopped when I  saw the 
borse take fright; I  stood still.

The C O U R T : Proceed.

Q- (Further cros;.) Y o u  stood still? A . Yes, sir. 40
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Q . Y o u  did not go any nearer the accident? A. 
Yes, sir; I  walked down towards it.

Q . A fte r the accident happened? A . N o, sir; after 
M r. Cameron was struck I  stayed 'right there.

Q . B ut at the time M r. Cameron was struck, how 
near were you to him on the sidewalk? A . Probably 
ten or twelve feet from him.

Q . In  other words, you went down the street as
. fast as the horse went? A . N o , sir.10

Q . Then how could you have been up when the car 
w’ent over, him? A . I  could see him laying there.

Q . Th e n  you must have been over 200 feet away 
from him? A . I  don’t know that.

Q . Y o u  stood still? A . Yes, sir.
Q . T h e y  went down the track? A . Yes, sir.
Q . A n d  the horse? A . Yes, sir.
Q . Y o u  could see M r. Cameron as well as you 

could see the horse? A . I  could see M r. Cameron, 
he had a rope about 6 feet long.

20 Q . A n d  he was tugg in g  along at the end of the 
rope? A . Yes, sir; he had both hands holding it.

Q . W as he pulling back? A . Yes, sir.
Q . T h a t rope was how far from the neck of the 

horse? A . F ive  or six feet.
Q . Th e  horse was between him and the man, 

wasn’t he? Y o u  could see the man as well as you 
could1 the horse? A . I  could see the horse better 
than I  could see M r. Cameron.

Q . H o w  did you happen to fly down there if they 
3° went 200 feet, how did you happen to fly down so 

as to be on the spot when the accident happened? 
A . I  did not have to fly down to it.

Q . H o w  far were you away from it? A . I  could
not say, but I  was probably 100 feet away.

Q . Then  you were not w ith in  12 feet of it, as you 
said a short while ago, at the time the car ran over 
him? A . I  don’t know, maybe not.

Q . Y o u  are not very sure about these distances, 
are you? A . I  ain’t a judge of distance very much, 

40 I  did not measure it.



R E D IR E C T  E X A M I N A T I O N  by M r. Bell:

Q. Did I  understand you to say that you stood 
still? A . I  stood still after the horse was frightened, 
to see what was the matter w ith  the horse, to see 
what he was go ing  to do.

C H A R L E S  H E L M E S ,  S r., sworn in behalf of the
plaintiff, testified as follows:

D IR E C T  E X A M I N A T I O N  by M r. B ell:

Q. Where do you live? A . I  am stopping w ith  my 
son now, at Edgewater.

Q. Were you on Bergenline avenue in company 
with your son on M ay 29, 1902? A . Yes, sir.

Q. Did you witness an accident at that time? A .
I  did. 20

Q. On that date? A . Yes, sir.
Q. Please recite the circumstances as you remem­

ber them? A . W ell, I  was go ing  up Bergenline ave­
nue, just about a quarter up that block where the 
Union H ill car comes up; I  don’t know what street 
you call it, and going along up, two men came up 
along with a gray horse, and I  says to my son—

The C O U R T :  Never m ind that; just state 
what you saw.

A. The man was going up w ith  the horse, and 
another man going along, and the next block above 
there was a car coming down and we got about three- 
quarters of the way up that block, I  guess, and that 
car was near the upper corner, the car was coming 
down, and the horse reared up on his h ind legs and 
ran down the street, and he struck into a gallop, 
and the man ran as fast as he could with the horse, 
and got down pre tty  nearly on the other end of the 4-0
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block, and1 the horse went across the track, and the 
man fell about southeast across the track; the man 
just had time to turnhim self overand' shove his hands 
down on the ground that way, and say, “ O h ,” when 
the cow-catcher went over him bumping over him, 
that way, and the car was stopped just right across 
here, on his legs, on his thigh, and they tried to pull 
the man from under the car, and they could not do 

IO ib  and they ordered the motorman to  back the car 
ofi him.

Q . N ow , how  far did the horse drag the man down 
the street, M r. Helmes? A . Th e  man ran down with 
the horse about 200 feet, I  should judge.

Q . Y o u  were not watching the struggle all the 
time? A . Yes, sir; and I  ran down as fast as I  could.

Q . W as the man on the track at any time? A. 
N o t that I  saw, until he fell across the track; the 
horse and man ran close to  the track all the time.

Q . (B y  the C ourt.) A s far as you saw the man was 
20 not on the rail until he fell? A . N o , sir.

Q . W here was this car at the time the man and 
horse were running down the street? A . The car 
was just behind them coming down at a pretty good 
speed, full speed as I  call it ; I  did not see the car 
slack up any kt all.

Q . W as the car ahead of you? A . *He got ahead 
of me about a length when the accident occurred, 
perhaps not a length; as quick as the horse turned 
I  turned and ran too, and then the car was on the 

3° north side of us.

F U R T H E R  D IR E C T .

Q . D id  you observe the car slacken speed? A. I 
could not see that he slackened speed a bit, until she 
was stopped all at once.

Q . D id  you hear any bell ringing? A . No, sir; I 
didn’t hear any bell.

Q . D id  you see the motorman? A . I  did.
40 Q . W hat was he doing? A . H e  stood up sideways,
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that way, and1 watched the horse and man going 
down the track, w ith  a half smile on to him as I  
call it.

Q. You followed the car up? A . Yes, sir.

C R O S S -E X A M IN A T IO N  by M r. Edw ards:

Q. They turned about opposite to you, didn’t they, 
the horse? A . A  little ahead of me.

Q. And he turned round and pulled M r. Cameron 0 
around with him? A . The  horse turned to the righ t, 
and that put M r. Cameron on the left side of the 
horse.

Q. And the horse galloped down the street? A . 
Yes, sir.

Q. The horse ran down the macadam? A . H e  
ran down the street, yes.

Q. And in the place reserved for wagons, between 
the track and the curb? A . Yes, sir.

Q. Then suddenly turned again to the left and 20 
across the track? A . N o t until the man fell across 
the track.

Q. A t the time the man fell the horse took a turn?
A. Yes, sir.

Q. That is what caused the man to fall? A . I  don’t 
know.

Q- In other words, the man was running along 
with the horse down the track, and suddenly the 
horse turned across there? A . Th e  horse turned 
across the track. 30

Q- If the horse had not sheered at that time there 
would not have been any trouble? A . I  don’t know.

Q- The car would have cleared them if it hadn’t
een for that; if the horse hadn’t sheered at that 

hme, there would not have been any trouble? A .
erhaps not, and perhaps there would, I  could not 

tell.

Q- That is what caused him to fall across the track,
) , e ŝ eering of the horse? A . I  could not say about 
that.

4.0
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Q . Th e  horse, you are quite sure, ran straight 
down the street for quite a distance? A . Yes, sir; 
the horse ran down the track quite a distance.

Q . D ow n the macadam you mean— -and suddenly 
turned to the left? A . Yes, sir.

Q . A n d  where was the car then? A . The car was 
not over ten feet, 8 or io  feet from him, I  should not 
judge.

Q . Y o u  don’t think he was 100 feet away like your 
son then? A . N o , sir. • ■ .

Q . A n d  the man had the brake on the car? A. 
I  don’t know about that, but I  know the car stopped.

Q . I t  did not g o  over the man even? A . No, sir; 
only on the top of his legs.

Q . Then1 there must have been a quick stop? A. 
Yes, sir.

Q . Th e  m otorm ar must have put on all his 
muscle? A . I  suppose he did.

Q . Tha t was the first time there was any one on 
20 the track, wasn’t it? A . As far as I  saw.

Q. T h a t was when it was necessary to put it on? 
A . I  did not see him on the track, it might have been 
on there.

Q . Y o u  have good eyesight? A . Yes, sir.

Th e  C O U R T : I t  is admitted the car in 
question was operated by the employees of 
the defendant company.

30 M r. E D W A R D S : Yes, sir; we admit that;
we don’t believe in technicalities today.

H E R M A N N  B. G A T E S , sworn in behalf of the 
plaintiff, testified as follows:

D IR E C T  E X A M I N A T I O N  by M r. Belk

Q . W here do you live? A . A t  Edgewater, New 

40 Jersey.
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Q. What is your business? A . Superintendent for 
the Valvoline O il Company.

Q. Were you acquainted with Oscar S. Cameron 
in his lifetime? A .  Yes, sir.

Q. Do you know where he was employed? A . 
Yes, sir; by the Va lvo line  O il Company.

Q. For how many years? A . Close tO' 1 i.
Q. In  what capacity? A . H e  began as laborer, 

and he was gradually prom oted to treater, the treat- IO 
ing department of the refined oil business.

Q. (B y  the C ourt.) H o w  long had he been a 
treater at the time of his death? A . A bout 5 years.

Q. What was his compensation? A . $3.25 a day.
Q. Was the employment steady or interm ittent?

A. He was steadily employed.

C R O S S -E X A M IN A T IO N  by M r. Edw ards:

Q. How  long had he been getting $3.25 a day?
A. His wages were advanced to1 $3.25. on Dec. 21, 
1900.

Q. Before that, what had they been? A . $3.
Q. It takes an active young man to> be a treater, 

doesn’t it? A . Yes, sir; an intelligent one, at least.
Q. And active? A .-Y e s ,  sir; he could not be a 

cripple and be a treater.
Q. And he had to be an active young man? A . 

Yes, sir.
Q. It  takes young men to  do that work? A . Yes, 

sir.

R E D IR E C T  E X A M I N A T I O N  by M r. Bell:

Q. H ow  was M r. Cameron regarded by his em­
ployers?

Objected to. O bjection sustained.

40
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E . H . S C H M ID T ,  sworn in behalf of the planitiif,
testified as follows:

D IR E C T  E X A M I N A T I O N  by M r. Bell:

Q . W here do you live? A . W est N ew  York .
Q . H o w  long have you lived there? A . 34 years.
Q . W hat business are you in? A . I  was manufac- 

10 turing.
Q . W here is your plant located? A . Well, be­

tween Bergenline avenue and the Hudson Boule­
vard.

Q . W ere you on Bergenline avenue on May 29, 
1902? A . I  was on the rear platform of the car.

Q . W here did you board the car? A . A t n th  
street.

Q . W here was your destination? A . Union Hill.
Q . Y o u  may state what you know of this accident? 

20 A . W e ll, I  went on to the car to1 go to  Union Hill; I 
was on the rear end of the car, and something drew 
the attraction of the passengers to the front of the 
car, and1 I  saw the horse on the street coming up 
towards the car, and then the horse reared up and 
went down the street.

Q . H o w  far away was the horse when you first 
observed 'him? A . A b o u t 200 feet I  should judge.

Q . Y o u  could not see the man, could you? A. 
N o , sir; I  did not see the man, I  saw the horse, and 

30 that is about all I  saw.
Q . H o w  did you see that, M r. Schmidt, did you 

look around the car or through the car? A . I  looked 
through the car.

Q . (B y  M r. Edw ards.) W as it a closed car? A. 
Yes, sir.

Q . B o x  car? A . Yes, sir.
Q . (F u rth e r direct.) D id  you see the motorman? 

A . Yes, sir.
Q . D id  you notice the car slacken speed? A. No, 

40 sir.
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M r. E D W A R D S : Objected to.

Q. (By the C ourt.) D id  you notice whether or not 
the car slackened speed? A . N o , sir; I  did not notice 
whether it did or not.

Q. (Further direct.) Y o u  were on the car When it 
stopped? A . Yes, sir.

Q. Have you frequently ridden on those cars?
A. Quite often. 10

Q. And what have you to say as to the speed of 
the car on that occasion?

Objected to. Y o u  can tell how fast it was' 
going.

The C O U R T : I  understood the question 
was asked of the witness to  d'evelop his ex­
perience in the speed of cars.

Mr. B E L L :  I  simply asked him as to the 20 
speed of this car.

Q- (By the C ourt.) H o w  many miles per hour was 
it running? A . I  could not say, but it went pretty 
fast.

Q. (Further direct.) D id  it stop sudden? A . I t  
stopped when the man was under the car.

Q. (By the Court.) The  question is whether it 
stopped suddenly? A . I t  stopped so suddenly that 
I fell forward towards the front of the rear platform.

The C O U R T :  H e  was on the rear plat­
form.

CROSS-EXAM INATION by Mr. Edwards:

Q- Did you see the horse running down the mac- 

at fi11̂ when my  attention was drawn to it ;
J .FSt ^  then I  did not pay any more attention 
0 h, when I  saw the horse going down the street 40
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I  thought everything was ail righ t, and then I  saw 
noth ing until the man was underneath the car, and 
then there was a sudden stop— very sudden.
Q. W ere the brakes put on? A . I  suppose so.
Q . D id  the bell ring? A . I  don’t know.
Q . H o w  fast was the car going— 5 or 6 miles an 

hour? A . Faster than that.
Q.. H o w  fast ? A . A  man could almost run five

or six miles an hour.IO ,
Q . Y q u  think it was going faster than that? A. 

Yes, sir.
Q . H o w  far did the horse run before the car 

stopped? A . W ell, I  did not have my eye on to the 
horse all this time; I  thought when the horse reared 
up and went down the street that the man was out 
of danger, it looked so to  me, and the car kept on at 
its regular speed.

Q . A n d  you saw the horse run on down the street, 
but he was away from the track, and you thought

20 there was no danger? A . Th a t is right.
Q . Y o u  see led horses every day around there? 

A . H ere  and' there you w ill see them.
Q . H o w  far away from the car was he at the time 

he was running down the street. I  mean from the 
side of the track? A . I t  m ight have been aboui 
that.

Q . Th a t is the way you saw him last? A . Yes, sir.
Q . U n t i l the catastrophe? A . U n til I  saw him 

under the car.
30 q  The  ear did not go over the man? A . The car 

was resting on to his legs.

C A L E B  W . C A M E R O N , sworn on behalf of the 
plaintiff, testified as follows:

D IR E C T  E X A M I N A T I O N  by M r. Beil:

Q . W here do you live? A . 305 W . in t h  street, 
4° B orough of Manhattan.
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Q. Are you a brother of Oscar S. Cameron, de­
ceased? A . Yes, sir.

Q. Have you ever been on Bergenline avenue, 
Town of Union? A . Yes, sir.

(Conversation between M r. Edwards and 
M r. Bell.)

M r. E D W A R D S : W e have no objections IO 
to this map, we are satisfied with the map.

The C O U R T : L e t the map be introduced 
by consent as being substantially accurate, 
subject to  correction by either party T sup­
pose, but the im portant th ing pointed out 
by M r. Bell is that the map shows, and the 
truth is that the tracks were somewhat 
slightly swung to the easterly side of the
street, more than they are to the westerly.

J 20

Q. (Further direct.) W hat are the actual measure­
ments?

The C O U R T :  I t  shows on the map, if you 
are satisfied the map is rig h t it w ill save 
time.

M r. B E L L :  Is  the map marked, the dis­
tances?

M r. E D W A R D S : Yes.

The C O U R T :  Th e  brown line represents 
the building line, and the blue line is the curb, 
and the space between the brown and the 
blue is the sidewalk.

The W I T N E S S : Yes, sir.

M r. E D W A R D S : W e w ill call in one of 40
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your witnesses and ask him to show where it 
was the car ran over this man.

'Mr.- E D W A R D S : I  w ill ask a few ques­
tions.

Q . (B y  M r. Edw ards.) Bergenline avenue is a 
separate street for many blocks at that point to the 
north , isn’t it? A . Yes, sir.

Q . F o r  miles? A . Yes, sir.
Q . I  mean to  the north—

Th e  C O U R T :  H o w  is the grade?

A . I t  ascends, it keeps ascending to  the north for 
half a mile.

Q . O n  an even ascent? A . There is a slight grade 
at this point, and four or five blocks to the north it 
steepens.

20 Q . (B y  M r. Edw ards.) H o w  many feet north of 
5th street was it that M r. Cameron was run over? 
A . (N o  answer.)

Q . (F u rth e r direct.) M r. Cameron, did you make 
any investigations as to  the place of the accident? 
A . Yes, sir.

Q . Make1 a cross on this map where you under­
stand the actual catastrophe happened? A . A t or 
about.

30 Mr. E D W A R D S : Yes.

A. I have made a cross.
Q. (Further direct.) Did you see your brother after 

the accident? A. Yes, sir.
Q. W here did you see him? A. At Hudson 

Heights Hospital.
Q. W ere you present when he died? A. I was.
Q. W hen did he die? A. May 29th.
Q. (By Mr. Edwards.) The next morning, wasn t 

40 it? A. N o:, sir; the 29th of May.
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Q. (Further direct.) H o w  old was your brother?
A. Between 31 and 32.

Q. Over 31? A . Yes, sir.
Q. Between 31 and 32? A . Yes, sir.
Q. Did you say how long after the occurrence he 

died? A . M ay 29th.
Q. Did you see the extent of his injuries? A . Yes, 

sir.
Q. What did they consist of? A . Num erous cuts t0 

on the scalp, and fracture of the righ t shoulder, 
and—

Q. (By the C ourt.) A re  you a medical man? A . I  
have been in hospital w ork a good many years in 
the New Y o rk  hospitals; both his legs were broken, 
and cut down in to  the bone; the skin was torn off 
the hands, off both his hands.

M r. B E L L :  The  plaintiff, M rs. Cameron,
I  suppose you w ill admit, she is the ad'minis-

20
trator w ith the w ill annexed?

M r. E D W A R D S : O h , yes.

F A N N IE  C A M E R O N , sworn in her own behalf, 
testified as follows:

D IR E C T  E X A M I N A T I O N  by M r. Bell:
30

Q. W h ere do you live? A . Jersey C ity .
Q. W h ere did you reside in M ay, 1902? A . Grand 

View, B ergen County.
Q. Oscar S. Cameron was yo u r husband? A . Yes, 

sir. - j

Q. W h en  were you married? A . O ctob er  3, 1804.
Q. W h ere?

The C O U R T :  T h a t makes no difference 
unless it is disputed. 40



Mr. E D W A R D S : N ot a bit.

Q . H o w  many children had you? A . Two.
Q . H o w  old' are the children? A . A  boy 8 years 

of age and a baby 2 years of age.
Q . W hat is the name of the boy? A . James Came­

ron, and the g irl is R uth  Cameron.
Q . H o w  old is Ruth? A . T w o .

I0 Q . (B y  the C ourt.) T h a t is the present age of 
these children? A . Yes, sir.

Q . (Fu rth e r direct.) T h e  children still reside with 
you? A . Yes, sir.

Q . (B y  M r. Edw ards.) A n d  your age is what? A. 
34 last September.

M r. B E L L :  M r. Edwards, you will admit 
the corporate capacity of the defendant?

M r. E D W A R D S : I  cannot deny it.
20

Th e  C O U R T :  O f  course he admits that, 
that does not have to be proved.

M r. E D W A R D S : A n d  I  admit also that 
the defendant here sued in this suit was 
at that time ow ning and operating this rail­
road.

Th e  C O U R T :  Th a t is already admitted.
30

P L A I N T I F F  R E S T S .

M O T I O N  F O R  N O N -S U IT .

40



M r. K O E S T E R :  If  the C ourt please, the 
defendant moves for a non-suit upon two 
grounds:

F irst, because there has been no evidence 
produced showing negligence on the part of 
the defendant company, and

Secondly, upon the ground of contributory j 0 
negligence, or the negligence of the deceased.

N ow , in the first place in regard to the first 
part of my motion I  believe that all of the 
witnesses in this case have testified, and par­
ticularly the tw o Helmes, that the accident 
was because of the deceased com ing on to the 
track suddenly, that the horse suddenly 
sheered. T h e  car had a righ t on that track 
and on that highway, and had a righ t to run 
at an ordinary-speed, and there is no evidence 20 
in this case that the car was go ing  at any un- 
dhe speed. The evidence also1 is that the 
highway was some 80 or 90 feet w ide; that 
the side of the h ighw ay between the track 
and the curb on the side this deceased wds 
at the time was 23 feet 8 inches wide. I t  
is also in evidence that there was an open 
view there for three or four or five hundred 
feet. There is no evidence in this case that 
the gong was rung, and it is to  the credit of 30 
the motorman that he did not rin g  the gong, 
because it m ight have frightened the horse 
more; so that the horse got frightened solely 
from the car.

Now, where is the evidence in this case by 
which this defendant company can be held 
responsible for this accident? N ow , I  think 
there is evidence in this case also that the 
horse started to  run down the road when the 4.0
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car was 200 feet away; that the man held on 
to the horse at the end of the halter, with 
both hands, and M r. Gates says he was an ac­
tive man, a man 34 years old, an active young 
man, 34 years old, and holding on to the end 
of this halter, and running down the road, 
the w idth  of the road being 23 feet 8 inches 
outside of the track, w ith  the car approach- 

ro ing, and then the horse suddenly sheered and
he went on to the track. N ow , where is there 
in this case, any evidence at all, by which 
this company can be held liable for this acci­
dent, and I  take it that unless the plaintiff can 
show that the company is negligent, or was 
negligent in some particular, that we are en­
titled1 to have this m otion prevail; and it has 
impressed me in this case— I  don’t know how 
it impressed the C ourt at the former trial—  
but where an active young man: hanging on 

20 to the end of a rope with both hands and run­
ning for 200 feet along w ith  a runaway horse, 
and the on ly means he had to> stop him was 
the halter, he is responsible for putting the 
halter on the horse’s head, or responsible for 
leading the horse along this highway, wdiere 
cars were running at this time, without pro­
tecting himself against anything that might 
occur just like w'hat did occur; he did not 
even put the rope around the horse’s jaw 

3° whereby he could control him, which a rea­
sonably careful man would do; he did not at­
tempt to do anything at all by which he could1 
control this horse, except simply to lead him 
w ith  an ordinary halter. A nd  it has always 
impressed me in this case, that a reasonable 
man, after he had gone 200 feet, and seen 
then that he could not control the horse, 
and knowing the car was coming, because he 
knew the cause of the horse’s running away, 
and still he held on to this horse until the40
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horse put him in a position of danger, and 
suddenly sheered, and he fell across the 
track. N ow , it is also presumable that the 
car was not go ing  out of the ordinary speed; 
why, because, as soon as the man fell, and the 
car was io  or 12 feet away from the spot 
where the man fell, why, the motorman 
stopped the car, succeeded in stopping the 
car without running over the man. M r. IO 
Schmidt said1 it came to a sudden halt, and 
that the sudden stop threw him from the rear 
part of the rear platform against the side of 
the car; it was a sudden stop of course. The  
motorman put on the brake, but if the car 
had been go ing  at a terrific rate of speed, he 
certainly could not have stopped it w ithin 
40 or 50 feet at least.

N o w , W here is the negligence in this case 2Q 
that you can attribute to  this company. I  
fail to  see any, but I  can observe a great deal 
of negligence on the part of this deceased.

The C O U R T :  W ell, I  don't see in the evi­
dence what it is that charges the defendant’s 
em ployees with negligently frightening the 
horse. I t  was either the view  or sight of a 
car coming, o r the noise of it probably, but 
I  do n ot see that that is negligence that p ro x - , 0 
im ately caused the accident. Th e  horse then 
turned and went along in the same direction 
that the car was running and at a considera­
ble distance, if the witnesses are to be be­
lieved1, from an advancing car.

Now, if the evidence were clear and un­
disputed1 that the horse at all times, until 
immediately before the collision, was free 
and clear of the track, and that the man lead- 
ln£ him was at all times free and clear o f 4-0
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d a n g e r , a n d  th a t  th e re  w a s a sudden move-

m e n t o f th e  h o rse , th a t  w a s n o t such  as could 

re a s o n a b ly  be a n t ic ip a te d  b y  a p ru den t motor- 

m an , th e r e  w o u ld  b e  v e r y  m u ch  force in the 

c o n te n tio n  th a t  is n o w  m ad e. T h a t there 

w a s n o  n e g lig e n c e  e v id e n c e d , is not clear, 

to  th a t  e x t e n t ,  a n d  o n  th is  m otion , I must 

ta k e  m o s t  fa v o r a b ly  th e  e v id e n c e  of the plaim 

t i f f ‘s w itn e s se s . T h e  p la in tiff  m ay contend 

t h a t  th e r e  is e v id e n c e  fro m  w h ich  the jury 

h a v e  a r ig h t  t o  b e lie v e  th a t  fo r  a considerable 

d is ta n ce , p e rh a p s  n o t  i o o  feet, b u t for a con-

s id e ra b le  d is ta n c e  b e fo r e  th is  collision, the 

h o rs e  b e in g  b e y o n d  th e  d e c e d e n t’s control, 

w a s  d r a g g in g  th e  d e c e d e n t p a rt of the time 

a t  le a s t  u p o n  a n d  a lo n g  th e  tra ck s, and for a 

su ffic ie n t le n g th  o f tim e , an d  for so long a 

d is ta n c e  in  fr o n t o f th e  ca r  as to  give the 

m o to rm a n  n o tic e  o f th e  d a n g e ro u s position 

20 in  w h ic h  th e  p la in tiff  w a s p u t, thereby cast-

in g  o n  th e  m o to rm a n  th e  d u ty  o f exercising 

r e a s o n a b le  ca re  to  re fra in  fro m  collid in g with 

th e  p la in tiff ;  a ls o ’th e  p la in tiff  w ill have a right, 

t o  c o n te n d  th a t  a p ru d e n t m oto rm an  should 

h a v e  c h e c k e d  h is c a r ’s sp eed  and brought it 

d o w n  a t le a s t, if n o t  t o  a  sto p , at least to such 

a m o d e r a te  sp e e d , th a t  it  c o u ld  quickly be 

b r o u g h t  to  a s to p , if th e  d a n g er persisted, 

a n d  in  th a t  a s p e c t  th e  n e g lig e n c e  lies. The 

30 c la im  is th a t  th e  h o rse  g o t  b e y o n d  M r. Came-

r o n ’s c o n tr o l  a n d  c a rr ie d  h im  upon the trac 

in fr o n t o f th e  a p p r o a c h in g  car, and that he 

w a s  th e r e  lo n g  e n o u g h  t o  g iv e  n otice  to t e 

m o to rm a n  th a t  h e  w a s in d an ger, and that 

th e  m o to rm a n  d id  n o t  u se  th e  d egree of care 

th a t  an o rd in a r ily  p ru d e n t m an would have 

u sed , a n d  so  th e  ca r  w a s n o t ch ecked  in time 

t o  a v o id  a c o llis io n ; o f co u rse  th e falling o 

th e  d e c e d e n t  u p o n  th e  t r a c k  w as that whic 
40 b r o u g h t  th e  c a ta s tr o p h e  to  an issue.



I th in k  th e re  is e n o u g h  e v id e n c e  o f th e  

d e fe n d a n t’s n e g lig e n c e  t o  ta k e  th e  ca se  to  th e  

ju ry .

T h e  n e x t  q u e s tio n  is w h e th e r  th e  d e c e d e n t 

h im self w a s  n e g lig e n t ,  a n d  I d o  n o t see th a t  

his n e g lig e n c e  is so  c le a r  as t o  ju s t ify  th,e 

C o u rt  in s a y in g  t h a t  no> ju r y  q u e s tio n  is le ft .,

In  fa c t, it se em s to  m e th a t  th e  p la in tif f ’s IO 

case  is less v u ln e r a b le , if a n y th in g , u p o n  th is  

p o in t, th a n  u p o n  th e  o th e r ;  e v id e n tly  th e  

h o rse  .w as b e y o n d  th is  m a n ’s c o n tr o l, a n d , as 

I u n d ersta n d  th e  ca se , u n e x p e c te d ly  b e y o n d  

his c o n tro l. I c a n n o t  s a y  as a m a tte r  o f la w  

th at it is n e g lig e n c e  p e r  se fo r  a m an  to  le a d  

a h o rse a lo n g  th e  s tr e e t  w ith  a h a lte r , i f  h e  

d o es n o t ta k e  a  tu r n  ro u n d  th e  h o rs e ’s lo w e r  

ja w , in o rd e r  to  m o re  q u ic k ly  c h e c k  h im . 

T h e  ju r y  m a y  th in k  th a t  th a t  w a s n e g lig e n c e , 

an d  if th e y  d o , it  w ill be  fo r  th e m  t o  sa y  so ; 

b u t I c a n n o t sa y  th a t  a s  a  m a tte r  o f law . I 

su p p o se  it  is a m a tte r  o f c o m m o n  e x p e r ie n c e  

th a t m en  d o  le a d  th e ir  h o rse s  a lo n g  th e  

s treet, as h e  d id ; w e  h a v e  a ll se en  it.

M r. E D W A R D S :  A  s t r a n g e  h o rse.

T h e  C O U R T :  A  s tr a n g e  h o rs e  m u st b e  led  

th e  first t im e  b y  a n e w  o w n e r; if a m an  

b u y s a h o rse  a t  a ll h e  m u st g e t  h im  h o m e .

U n d o u b te d ly  th is  d e c e d e n t k n e w  th is  c a r  

w a s c o m in g ; I t a k e  it  fo r  g r a n te d  h e  d id ; 

w h eth er th e  b e ll w a s  so u n d e d  o r  n o t  m a k e s  

no d ifferen ce . T h e r e  w a s o n e  w itn e ss  w h o 1 

said, a t o n e  t im e  d u r in g  th e  o c c u rr e n c e , th a t  

th e  d e c e d e n t h a d  th is  h o rs e  b y  th e  h a lte r , 

c lose t o  th e  h o rs e ’ s th r o a t , o r  a t le a s t  c lo se  

to  th at en d  o f i t ;  a fte rw a r d s  a w itn e s s  seem s 

to' h a ve  seen  h im  h o ld in g  o n  to  th e  o th e r  en d  40
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o f th e  h a lte r  w ith  b o th  h an d s. T h e  m an evi-

d e n tly  w a s t r y in g  to  re s tr a in  th e  h orse. It is 

s u g g e s te d  th a t  h e m ig h t  h a v e  le t  g o  of the 

h o rse — y e s , b u t  it  w a s h is d u ty  to .  extricate 

th e  h o rse  fro m  d a n g e r ;  h e  o w e d  a  d u ty  to his 

o w n  p r o p e r ty , a n d  it  w a s his d u ty  to  protect 

it, a n d  to  p r o t e c t  th e  p u b lic . I d o n ’ t think 

it  is u n d isp u te d  th a t  th e re  w a s n egligen ce 

o n  h is p a rt  th a t  c o n tr ib u te d  to  th is occur-

re n ce . T h e  h o rse  w a s b eyo n d ' th e  co n tro l of 

t h e  m a n ; M r. C a m e r o n  did1 n o t  in ten d  to do 

a n y th in g  o f th a t  c h a ra c te r , a n y  m o re  than the 

m o to rm a n  w a n te d  h im  to  b e  th ere . H e  got 

th e r e  w ith o u t  h is o w n  p ro c u re m e n t, as far as 

th e  im m e d ia te  o c c u r r e n c e  w e n t, an d  th e ques-

t io n  is th is , if C a m e r o n  w a s  n o t n egligen t, 

w h e th e r  th e  m o to rm a n  h a d  n o tic e d  for a suf-

fic ie n t le n g th  o f t im e  th e  p re d ic a m e n t of the 

d e c e d e n t  to  h a v e  e n a b le d  th e  m otorm an, 

u s in g  re a s o n a b le  c a re , to  s t o p  th a t  tro lley  car, 

o r  g e t  i t  u n d e r  c o n tr o l,  so  th a t  he w ould  not 

h a v e  ru n  th e  m an  d o w n  in th e  even t o f his 

fa llin g  o n  th e  tra c k s .

I th e r e fo r e  r e fu se  th e  m o tio n  to  non-suit 

a n d  w ill g r a n t  th e  d e fe n d a n t an excep tio n .

T o  w h ic h  r u lin g  o f th e  C o u r t  th e  defend-

a n t ’s c o u n se l p r a y s  an e x c e p tio n . Exception 
a llo w e d . L e t  it  b e  se a le d  an d  it  is sealed ac-

c o r d in g ly .

M A H L O N  P I T N E Y ,  (Seal.)

J. S. C.

R E C E S S  T I L L  T W O  O ’ C L O C K .
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Mr. E d w ard s o p e n e d  fo r  th e  d e fe n d a n t.

M IC H A E L  Q U E L V E ,  sw o rn  o n  b e h a lf o f  th e  d e-

fendant, te stifie d  as fo l lo w s :

D IR E C T  E X A M I N A T I O N  b y  M r. E d w a r d s :

Q. W here do y o u  liv e ?  A .  302 H a c k e n s a c k  P la n k  

Road, U n ion  H ill.

Q. W h a t’s y o u r  b u sin ess?  A .  P la s te r in g  ju s t  n o w , 10 

that is m y tra d e

Q. W ere  y o u  e v e r  in  th e  e m p lo y  o f th e  J e r se y  

City, H o b o k en  a n d  P a te r s o n  S tr e e t  R a ilw a y  C o .?
A. Yes, sir.

Q. In w h a t c a p a c ity ?  A .  A s  m o'torm an .

Q. F o r h o w  lo n g ?  A .  A b o u t  a  y e a r ;  I le ft  th e ir  

employ ju st to d a y  a y e a r.

Q. D o y o u  re m e m b e r  th e  d a y  o f th e  a c c id e n t  t o  

Mr. Cam eron? A .  I b e lie v e  I d o , I th in k  it  w a s o n  
May 29th. 20

Q. Did y o u  k n o w  M r. C a m e ro n ?  A .  N o , sir; I 
did not.

Q. What p o sitio n  w e re  y o u  o n  o n  th a t  ca r  o n  th a t  
day ? A . P ly in g  m y  p ro v in c e .

Q. W ere y o u  th e  m o to rm a n ?  A .  Y e s ,  sir.

Q. What d ire ctio n  w e re  y o u  g o in g ?  A .  C o m in g  
south from N u n g e s s i’ s, th a t  is so u th .

Q. Was y o u r  a t te n t io n  a ttr a c te d  t o  M r. C a m e ro n  

and the horse? A .  I t  w a s, o c c a s io n a lly ;  y e s , sir.

Q. Where first?  A .  I m u st h a v e  b e e n  a b o u t  h a lf  3° 
a block or so a w a y  fro m  th e m  th e n , a n d  I sa w  M r. 

ameron co m in g  u p  w ith  th e  h o rs e ; I s a w  a m an  

with a horse in th e  s tr e e t , a n d  I sa w  th e  m an  le a d - 

lng the horse u p, g o in g  u p  w h a t  is ca lle d , c o m in g  

owards me, a n y h o w , an d  h e  se e m e d 1 to  h a v e  p r e t ty  

good control of his h o rse , a n d  th e  first t h in g  I k n e w , 

t e got e x c ite d , a n d  th r e w  u p  h is ears, an d  

e man was directly th r o w n  u n d e r  m y  car.

Q- Which w a y  d id  th e  h o rse  ru n ?  A .  R ig h t  d i- 

rectly across the tr a c k  as I w a s c o m in g  d o w n , a n d  40
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w ith  th a t  I th o u g h t  th e  m an  w a s o n  th e fender at 

first, a n d  th e n  I p u t o n  th e  b r a k e s  a n d  stopped the 

c a r  in s ta n tly , lik e  th a t, a n d  th a t  is all I saw of the 

h o rse  o r  a n y th in g , a n d  I d o n ’ t k n o w  in w hich direc-

t io n  th e  h o rse  w e n t, a s I w a s  e x c it e d  a fter that and 

d id  n o t se e  a n y  m o re .

Q . H o w  fa r  w a s th e  h o rs e  fro m  th e  track  when 

y o u  first sa w  h im ? A .  W h e n  I first saw  him  he was 

c lo s e r  to  th e  g u t t e r  th a n  w h e n  I sa w  th e  man.

Q . H o w  so o n  a fte r  th a t  d id  h e tu rn  around? A. 

R ig h t  a w a y , w h e n  I sa w  th e  m a n  he seem ed to  have 

c o n tr o l;  th e  h o rs e  th r e w  u p  h is ears, and he threw 

th e  m a n  d ir e c t ly  a c r o s s  th e  t r a c k  u n d e r  m y car; the 

m a n  w a s h o ld in g  o n  th is  w a y  w ith  th e  end of the 

ro p e .

Q. W h a t  sp e e d  w e re  y o u  g o in g  a t?  A . A t  regu-

la t io n  sp eed .

Q. W h a t  is th a t?  A .  T h a t  is, I believe, five or 

s ix  m ile s  an h o u r.

20 Q . D id  y o u  h a v e  y o u r  c a r  u n d e r  co n tro l?  A . Yes, 

s ir ; I  s ta rte d  t o  b r a k e  m y  c a r  w h e n  I saw  the man; 

I p u t  o n  m y  h a n d  b r a k e , th a t  w a s the only brake 

I had.

Q . A t  h o w  sh o rt a d is ta n c e  c o u ld  yo u  stop the 

c a r  in ?  A .  I c o u ld 1 n o t  s a y  th a t , b u t as soon as I 

sa w  th e  m an  u n d e r  m y  c a r  I g o t  th e  car under my 

c o n tr o l a n d  sto p p e d  it in s ta n tly .
Q . H o w  far d id  th e  c a r  g o — i o  o r 12 feet? A. I 

c o u ld  n o t say.
Q. D id  it  g o  th e  le n g th  o f th is  co u rt room ? A. 

N o , sir.
Q . T e ll us in feet? A . A bout 5 feet as near as I 

can guess at it.
Q . Y o u  were not go ing  w ith  any very great spec 

A . N o , sir.

T h e  C O U R T :  T h a t  is a. m atter of argu-

m e n t.

40 Q. D id  y o u  ru n  o v e r  th e  m an ? A . N o, sir, the
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first w heel c a u g h t  th e  m an  r ig h t  h e re , a n d  w ith  th a t , 

as I did n o t k n o w  a n y th in g  u n til I g o t  o f f  th e  ca r , 

and saw th e  c o n d itio n  th e  m an  w a s  in, I sa id —

T h e  C O U R T : N e v e r  m in d  w h a t y o u  sa id .

A. W ith  th a t I m o v e d  th e  ca r  b a c k  a n d  r e lie v e d  

the man and a fte r  th a t  I d o n ’ t r e m e m b e r  a n y th in g , 

except th at w e  te le p h o n e d  fo r  an a m b u la n c e , a n d  

more I co u ld  n o t te ll y o u , b e c a u se  I w a s  a ll e x c it e d  °  

at the tim e, a n d  I d id  n o t k n o w  w h a t  I w a s  d o in g ;  

that is all I re m e m b e r.

Q. M r. Q u e lv e , h a d  y o u  b e e n  r in g in g  y o u r  b e ll?

A. Y es, sir; a fte r  I s a w  th e  h o rse  I  s to p p e d  r in g in g  

it; o occasion ally  I w o u ld  h a v e  m y  fo o t  o n  it , u n til 

I saw the h o rse  w a s sc a re d , a n d  a fte r  I g o t  n e a r  th e  

horse I did n o t r in g  th e  b e ll a n y  m o re , c e r ta in ly  

not, I was a fra id  o f s c a r in g  th e  h o rse  b y  r in g in g  th e  

bell when I saw  it w a s scared .

Q. A re  y o u  in th e  e m p lo y  o f th e  c o m p a n y  n o w ?  20 
A. N;o, sir. ' :,U

Q. H o w  w as h e  ly in g — o n  his b r e a s t?  A .  H e  w a s 
lying this w a y .

Q. P ron e, f la t? . A . Y e s ,  sir. 

• C R O S S -E X A M IN A T IO N  by M r. Belli

Q- D o  I u n d e rsta n d  y o u  t o  sa y  y o u  d id  n o t see 

Mr. Cam eron u n til y o u  w e re  c lo s e  b y ?  A .  W e ll,  I 

did not e x a c t ly  sa y  t h a t ;  n o , sir; I sa id  w h e n  I w a s 3© 

coming d ow n  a b o u t  h a lf a  b lo c k  a w a y , a n d  th e  

wan had his h o rse  u n d e r  c o n tr o l;  I sa w  th e  m an , an d  

as I n e a r  th e  m an , he h a d  h is h o rse  u n d e r  c o n -
trol, and I t h o u g h t  it  w a s  a ll r ig h t ,  a n d  th e n  th e  

orse th rew  up his ears, a n d  th a t  th r e w  th e  m an  
directly u nder m y  ca r, a n d  th a t w a s a ll I e v e r  
knowed.

Q. W h ere  w as th e  m a n  a n d  th e  h o rse  w h e n  y o u  

saw him in re la tio n  t o  th e  c u rb  firs t?  A .  I  b e lie v e —

. Q- H o w  n ear th e  cu rb  w a s h e?  A .  W e ll ,  lie w a s 40
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p r e t ty  n e a r  u p  a g a in s t  th e  c u rb  w h e n  I saw  him.

Q . D o  y o u  m ea n  t o  sa y  th a t  th e  m an  w as thrown 

fro m  th e  c u rb  o n  t o  th e  tra c k ?  A .  N o , sir; the horse 

p icked ' u p  h is ea rs a n d  w ith  th a t  th re w  th e  man 
d ir e c t ly  u n d e r  th e  car.

Q . D id  y o u  s e e  th e  h o rse  tu r n ?  A . Y e s , sir; he 

tu rn e d  d ir e c t ly  to w a r d s  th e  ca r, g o in g  across the 

t r a c k , a n d  w ith  th a t  I s ta r te d  to  p u t on  the brake, 

a n d  w ith  th a t  M r. C a m e ro n  w a s th ro w n  directly 

u n d e r  m y  ca r.

Q . D id  y o u  a p p ly  .the b r a k e s  b e fo re  th a t time? 

A .  Y e s ,  s ir; I tr ie d  to  s to p  t h e  car.

Q . ( B y  th e  C o u r t .)  B e fo r e  w h a t  tim e, y o u  were 

a sk e d  w h e th e r  y o u  p u t  o n  y o u r  b ra k e s  before that 

tim e , a n d  y o u  sa id  y o u  d id , w h a t  tim e  did  y o u  mean? 

A .  W h e n  I sa w  M r. C a m e ro n  w ith  th e  horse I had 

m y  c a r  u n d e r  c o n tr o l.

Q . H o w  did1 y o u  h a v e  it u n d e r  c o n tro l?  A . I put 

o n  o n e  m o to r , a n d  o n e  a lo n e .
20 Q . (By- M r. E d w a r d s .)  T h a t  is fo u r  notches? A . 

Y e s ,  sir.

Q . ( F u r t h e r  cro ss .)  Y o u  te s tifie d  in y o u r direct 

e x a m in a t io n  th a t  y o u  sa w  th e  m an  and the horse, 

a n d  th e  m an  h a d  th e  h o rse  u n d e r  co n tro l?  A . Y es, 

sir.

Q . T h e n  y o u  sa w  th e  h o r s e  tu rn , and the next 

th in g  y o u  k n e w  th e  m an  w a s  u n d e r  y o u r  car? A . 

Y e s ,  s ir; th a t  is w h a t  I said .
Q . T h e n  y o u  a p p lie d  th e  b r a k e ?  A . I had my 

30 c a r  u n d e r  c o n tr o l  b e fo re  th e n , a n d  I sto p p ed  the car, 

p u t  o n  th e  re v e rse , a n d  M r. C a m e ro n  w as under my 

car.
Q . N o w , y o u  d id  n o t a p p ly  th e  b ra k es until the 

m an  w e n t  u n d e r  th e  ca r?  A .  Y e s ,  sir; I did anci 

s to p p e d  th e  ca r.
Q . A n d  s to p p e d  th e  ca r?  A .  I did  not exactly 

s to p  it , b u t  I h ad  th e  c a r  u n d e r  co n tro l.
Q . H o w  fa r  fro m  th e  p la c e  w h e re  th e  accident hap-

p e n e d  d id  y o u  s to p  th e  c a r?  A .  I d id  n o t stop the 

40 ca r, b u t  I h ad  it u n d e r  c o n tr o l.



47

Q. io o  feet a w a y ?  A .  I c o u ld  n o t say.

Q. H o w  fa r can  y o u  see d o w n  B e r g e n lin e  a v e n u e ?

A. W h at do y o u  m ea n , w h e n  y o u  a re  o n  a ca r?

Q. Y es. Y o u  c a n  see q u ite  a d is ta n ce .

Q. A n d  see t w o  o r  t h r e e  b lo c k s ?  A .  Y e s ,  sir.

Q. B u t y o u  d id  n o t se e  M r. C a m e ro n  a n d  th e  

horse in th is ca se  u n til w ith in  h a lf a b lo c k ?  A .  
That is r ig h t.

Q. H o w  far b a c k  w a s  th is  from- 4 th  s tr e e t  w h e r e  IO 

the accident h a p p e n e d ?  A .  I b e lie v e  th e  p a rk  is a t 
5th street, H u d so n  C o u n t y  P a r k .

Q. A b o u t h o w  far u p  w a s it fro m  th e  p la c e  w h e re  

the trolley tra c k s  c o m e  u p ?  A .  W ith in  o n e  p o le  o f 
thevdoor o f th e  H u d s o n  C o u n ty  P a r k .

Q. Is it o n e  b lo c k  o r  tw o  b lo c k s ?  A .  I  d o n ’ t th in k  

it is a b lock , fro m  w h e r e  th e  first p o le  is fro m  th e  
gate, I d on ’ t b e lie v e  it is a b lo c k .

Q. Y o u  te stifie d  th a t  y o u  a re  e m p lo y e d  b y  th e  
company for n e a r ly  a  y e a r ?  A .  Y e s ,  sir.

Q. W ere  y o u  r u n n in g  r e g u la r  a ll th a t  t im e ? . A .  20 
Yes, sir; I was.

Q. R e g u la r  m o to rm a n ?  A .  Y e s ,  sir.

Q. Y o u  w ere  n o t  a n  e x tr a ?  A .  Y e s ,  s ir; I w a s an 
extra at th e tim e ; y e s , sir.

Q. H ow  lo n g  h a d  y o u  b e e n  r u n n in g  on  th is  lin e?

A. On this line I run o c c a s io n a lly , an  e x tr a  m an  g e ts  
a show on e v e ry  lin e, y o u  k n o w .

Q. H ad  y o u  ru n  o n  th is  lin e  b e fo r e ?  A .  Y e s ,

’ every m an h a s to  b r e a k  in w h e n  h e  is a m o to r -  
wan, of course. 30

Q- (B y  M r. E d w a rd s .)  B u t  y o u  h a d  b e e n  b r o k e n  in  
before this? A .  O h , y es.

Q- (Further c ro ss.)  U p  t o  th a t  t im e  d id  y o u  e v e r  
ave an a cc id e n t o f a n y  k in d 1?

Objected, to.

T h e  C O U R T : W h a t  h as th a t  to  d o  w ith  it?

M r. B E L L :  A s  I  u n d e rsta n d  it, w e  m a y  40
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show anything that happened up to this time.

Th e  C O U R T :  H ave  you charged in your 
declaration that they know ingly employed an 
incompetent servant?

M r. E D W A R D S : N o , there is nothing of 
that kind.

io

G E O R G E  L . P A M E N T E L ,  sworn in behalf of the 
defendant, testified as follows:

D IR E C T  E X A M I N A T I O N  by M r. Edwards:

• Q . W hat is your name? A . George L . Pamentel.
Q . W here do you live? A . 410 Malone street, 

W est Hoboken.
20 Q . W hat is yo u r occupation? A . I  am a derk 

employed by the Southern Pacific Steamship Com­
pany.'

Q . Y o u  are not employed by the defendant com­
pany? A . N o , sir.

Q . W ere you ever in their employ? A . Yes, sir.
Q . W hen? A . From 1 December 26th, 1897* io 

Novem ber-8th of this present year.
Q . A n d  what were you? A . Conductor.
Q . A n d  were you the conductor on the car in 

30 question on which M r. Quelve was the motorman: 
A . Yes, sir.

Q . D o  you remember the day of the accident to 
M r. Cameron? A . Yes, sir.

Q . D id  you know M r. Cameron? A . Very well
indeed.

Q . W here were you. at the time of the accident. 

A . I  was on the inside of the car.
Q . A n d  in which direction was the car going. 

A . Th e  car was running south.
40 Q . W hat were you doing on the inside of the car.
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A. I was attending to the business of the car, col­
lecting fares.

Q. Was your attention called to the accident at 
all? A . I t  was, at first, by the clanging of the bell-—

Q. What do you1 mean? A . The  motorman had 
been ringing his bell; I  don’t know what he had 
been ringing it for as my back was to him, and I  
started to go to the rear, on the tail end of the 
car, and the car came to a very sudden stop.

Q. What did you see then? A . Then  I  looked 
ahead and I  saw a horse1, and it seemed to me the 
horse was directly in front of the car.

Q. (B y the C ourt.) D id  you see the horse? A . 
Yes, sir.

Q. Where was he? A . In  front of the car.
Q. Running across the street? A . R unning south.
Q. Over to the side of the street? A . Running 

directly south.
Q. This was after the accident? A . Yes, sir.
Q. (Further direct.) W hat did you do then? A . 20 

I noticed my motorman looking over the side of the 
car, and I  jumped off the tail end of the car, and 
I saw the body of M r. Cameron, his head and shoul­
ders and body were sticking out in the street.

Q* (B y the C o u rt.) In  which direction from the 
car? A. The right of the car, his head and1 shoulders 
and body was on the westerly side of the car.

Q. How rapidly was the car going? A . I  should 
judge at the regulation speed, which we figure at 
five or six miles an hour. 3°

Q- Had it been slowed up? A . W e ll, it had been 
slowed up and started up again.

NO C R O S S -E X A M IN A T IO N .

Mr. F R IT Z  S E IB T ,  sworn on behalf of the defend- 
ant, testified as follows:

40
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D I R E C T  E X A M I N A T I O N  by M r. Edwards:

Q . W here do you live? A . East New Durham, 
69 R ichley street.

Q . W hat is your business? A . Spinner.
Q . D o  you remember the day of the accident to 

M r. Cameron? A . Yes, sir.
Q . W here were you on that day at the time of the 

accident? A . I  went home that day to dinner, but 
I  was w ork ing in N ew  Y o rk —

Q . W ere you in the car? A . I  was in the car.
Q . W hereabouts in the car were you sitting? A. 

I  was s itting  in the middle of the car.
Q . D id  you see anything of the accident? A . Well, 

I  did not see anything of the accident.
Q . W hat did you see? A . W ell, I  heard a bell, 

and then I  raised up in m y seat, at the same time 
I  went p re tty  nearly down, but I  caught the seat, 
and I  saw a horse running in front of the car across 

20 the track and down the street.
Q . W hat did you do then? A . Then I  went out 

and saw the man under the car.
Q . W as the car brought to a sudden stop? A . Yes, 

sir; a very sudden stop?.
Q . B y  the motorman? A . Yes, sir.
Q . V e ry  sudden? A . Yes, sir.
Q . D id  it almost throw  you down? A . Yes, sir;

I  only caught the seat, otherwise I  would have gone 
down to  the floor.

30
C R O S S -E X A M IN A T IO N  by M r. Bell:

Q . H ave  you frequently rode on this line; on this 
Bergenline avenue line, on the car®? Have you rid­
den often on those cars? A . E ve ry  day.

Q . And did you notice the speed the car was go­
ing at? A . W ell, I  cannot tell about that, I  did not 
notice about the speed.

Q . D id  you notice the motorman when you 
40 looked out? A . Certainly, I  saw him; he made a
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rush to put on his power to stop the car.
Q. You had: not looked out of the car; just before 

it stopped you got up to look out? A . I  heard the 
bell ring and I  heard a scream, and then I  raised up 
from my seat, and at that time the car stopped, and1 
I pretty nearly fell down.

Q. Now, did you see the horse cross the track? 
A. Yes, sir.

io

Mrs. E L IZ A B E T H  T H A N E ,  sworn on behalf of
the defendant, testified as follows:

D IR E C T  E X A M I N A T I O N  by M r. Edw ards:

Q. Where do you reside, madam? A . 633 V an  
Buren place, W est New  Y o rk .

Q. Just north of U n io n  H ill?  A . Yes, sir.
Q. Well, now, do you remember the day of the 

accident to M r. Cameron? A . Yes, sir; I  do. 20
Q. Where were you on that day? A . I  was going 

down Union H ill, in the car.
Q. The car upon which the accident happened? A . 

Yes, sir.
Q. Where were you sitting in the car? A . In  

about the centre of the car, on the west side.
Q- And it was a closed car? A . Yes, sir.
Q. And was your attention drawn to anything as 

you arrived1? A . A  sudden stop of the car, it was 
very sudden, and knocked me over on my side. 3°

O'. What did you notice then? A . Then  I  looked 
UP and I  saw the horse running down the centre of 
the track, and it came just like this, crossing in, 
and then it run down.

Q- Was it galloping? A . N o t galloping, just run­
ning.

Q- Did you notice what the horse had on? A .
es> sir; it had some sort of strap around its head, 

and a rope was hanging down, I  think there was a 
r»pe hanging down. 40
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Q . N o  one had hold of that? A . N o , sir; the horse 
was running away then, after the accident.

Q . W hat did you do then? A . I  did not know 
then that there was an accident; I  sat still and I  saw 
the conductor, after he had stopped the car, he 
'looked on the side of the gate, and I  just sat still 
for quite a little  while, until when I  got up there 
were surely som ething the matter as there was a 
crowd of people standing there.

Q . D id  you1 see them take him out? A . No, sir; 
he was out by this time, and he had been taken out 
by that time.

Q . D o  you recognize the motorman as the man, 
do yon recognize M r. Quelve, who was on the wit­
ness stand as the motorman of that car? A . Yes, 
sir.

Q . (B y  the C o u rt.) D id  you recognize him when 
he was here on the witness stand, as being the same 
man who was the motorman of the car? A . Yes, 

20 sir.
Q . A n d  the conductor as the same conductor? A. 

Yes,' sir.
Q . D id  you know him? A . (N o  answer.) 

C R O S S -E X A M IN A T IO N  by M r. Bell:

Q . H ave you ridden on that line before? A. Yes, 
sir; three or four times a week I  got on that car.

Q . D id  you notice the speed on this occasion that 
3© the car was running at? A . N o , sir; I  could not tell 

you the speed, I  did not take particular notice.
Q . W hen you looked out of the car and saw the 

horse, in which direction was he running? A . Run 
ning south.

Q . In  what part of the street? A .  I  think it would 
be about the middle of the track.

M r. E D W A R D S : I t  is admitted that Mr.
Roberts, the official stenographer on the for 

40 mer trial, if sworn, would testify as o
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lows, that M r. Helmes testified as follows: 
“Q. H o w  far was the car away from the spot 
where M r. Cameron go t hurt at the time he 
fell? A . Probably io  or 12 feet. Q . W hen 
he fell? A . Yes, sir. Q . A n d  the car did not 
go over the man at all? A . N o , sir; as soon as 
he saw him fall he put his brakes on. Q . A nd  
he succeeded in stopping in about 10 feet?
A . I  don’t know the distance.”  IO

The  C O U R T :  Y o u  had’ better embody in 
that admission that Charles E . Roberts, the 
stenographer of the C ourt, reported the for­
mer trial, and if called as a witness would, 
testify that that was M r. Helm es’ evidence 
as taken down by him.

M r. B E L L :  I  think I  shall let that mat-

The C O U R T :  W hat is the page? 

M r. E D W A R D S : Page 28.

M O T IO N  F O R  D I R E C T I O N  O F  A  V E R D I C T .

M r. K O E S T E R :  W e move that the Court 
direct a verdict for the defendant for the 
reasons stated in the m otion for non-suit, and 
for the further reason that the evidence is in 
favor of the defendant, the overwhelm ing 
weight of the evidence; and on the ground 
that the evidence, in its present state shows 
that there was no1 negligence— I  mean does 
not show negligence on the part of the de- 4.0
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fendant, and clearly shows contributory negli­
gence on the part of the deceased.

Th e  C O U R T : I  w ill refuse the motion.

T o  which ru ling  of the Court the defend­
ant’s counsel prays an exception. Exception 
allowed. L e t it be sealed and it is sealed 
accordingly.

M A H L O N  P I T N E Y ,  (Seal.)
J. S. C.

C H A R G E  T O  T H E  J U R Y .

P itney, J.

Gentlemen of the Ju ry :
Th is  action is brought by the administratrix of 

20 Oscar S. Cameron, deceased, to recover damages for 
pecuniary in ju ry  that resulted to  the widow and chil­
dren of M r. Cameron by reason of his death, that 
took place on the 29th day of M ay, 1902, in a col­
lision w ith  one of the defendant’s motor cars; that 
this death thus took place is admitted, the death is 
admitted, that it was caused1 by a collision with a 
m otor car is admitted, and the fact that there was 
pecuniary in ju ry  accruing to the widow and next of 
kin by reason of that death is admitted. But all 

30 this does not suffice to give the plaintiff a right to 
yo u r verdict. In  order that the plaintiff shall have a 
verdict she must first establish by a fair preponder­
ance of the evidence, that M r. Cameron’s death was 
caused by some wrongful act or negligence on the 
part of the defendant’s employee or employees; and 
even then she is not entitled to  your verdict if it has 
appeared that his death was caused, in whole or in 
part by M r. Cam eron’s own negligence.

N ow , it is admitted, as I  understand the argu 
40 ments on both sides, that the only one of the defen
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ant’s employees, to whom negligence can be a ttri­
buted, under this evidence, is the motorman who had 
charge of the running and contro lling  of this car; 
and so, in a sense, as has been remarked, it is the 
motorman who is on trial. B ut the attitude of the 
case is very different from1 what it would be if it 
were a criminal charge that you were try in g  against 
the motorman. In  the first place, in a criminal case, 
it would be necessary, in order for his conviction to 
result, that his gu ilt be proved beyond a reasonable 
doubt. I t  is not so here. I t  is incumbent upon the 
plaintiff to sustain the case by a fair preponderance 
of evidence, so that from the evidence it shall be ren­
dered more probable that the motorman was negli­
gent than that he was free from negligence; but it 
is not necessary here, that his negligence should be 
established beyond a reasonable doubt. So, also, in 
a criminal case, he would be acquitted unless it ap­
peared that he was so grossly negligent that he was 
practically disregardful of the safety or life o f 20 
Mr. Cameron. B ut the question here is, was he 
wanting in the exercise of reasonable care under the 
circumstances that confronted him ; that is, was the 
motorman lacking in the doing of that which an 
ordinarily careful motorman would have done under 
like circumstances. N ow , if that is established by a 
fair preponderance of the evidence, the plaintiff is 
entitled to a verdict unless it appears that M r. Came­
ron was himself negligent, in such a manner as to 
contribute to his own misfortune, to his own un- 3° 
doing; and if so, then the plaintiff is not entitled tO' 
a verdict although the motorman was negligent.

Now, there are some things in the case that have 
110 d ^ c t  bearing upon the issue that you are to de­
termine; for instance, it has been intim ated that M r. 
Cameron was leading this horse along the highway, 
and in doing so was on the w rong side of the road; 
that seems to be, and indeed it was admitted that 
that was an immaterial circumstance here. The  law 
0 t e road is that when a man in a carriage meets 40



56

another carriage coming in the opposite direction, 
he shall keep to the righ t in order to avoid collision 
with the other carriage, but in the case of a collision 
w ith  a vehicle that cannot turn to the right or to 
the left, it is so far forth immaterial whether the man 
keeps to the righ t or to the left. O f course it was 
M r. Cameron’s duty, as it is of all persons lawfully 
using t;he highway, to be reasonably careful about 
his own safety, and the safety of other persons on 
the highway, and his adm inistrator cannot recover 
if his own negligence contributed to bring about the 
accident that produced his death; but on the ques­
tion of his carelessness, the burden of proof is on the 
defendant, that is, from whichever side the evidence 
comes, unless it satisfies you by a fair preponderance 
of the evidence, that M r. Cameron was negligent, 
then the defendant is not to be excused on that 
ground.

N ow , put yourselves in the position of the motor- 
20 man in .o rde r to determine the practical question 

whether there was or was not wanting any ordinary 
care. ‘

Th e  law does not require him to be highly skill­
fu l; the law does not require him to have any super­
natural prescience to  foresee an accident; the law 
do'es not hold him, or his employer, responsible for a 
mere accident, but the law requires that he shall 
exercise reasonable vigilance to foresee the ordinary 
dangers of the highway, and when notified of prob- 

30 able danger, that he shall exercise reasonable care in 
avoiding i t ; you must lay aside all sympathy and all 
prejudice for or against one side or the other; look 
at the evidence in the light that the situation pre­
sented itself to the motorman, as he came along law­
fu lly  using the highway for the purposes of his com­
pany, and for the purposes of the traveling public. 
H e  could not turn to the righ t or to the left, and 
he must therefore, if confronted with the probability 
of the danger of collision, he must exercise care in 

40 the direction of checking the speed of his motorcar.



Very much depends, as you will see in a moment, 
at a glance, very  much depends on the question, 
whether this horse, and1 M r. Cameron, who was in 
charge of the horse, were, at the critical time, so 
near in front of the motorcar, that there was obvious, 
to a reasonably prudent motorman, the danger of a 
collision. One witness, M r. H artnett, testifies, and 
as I  remember it, another witness, M r. Charles 
Helmes, Jr ., testified, but you are to be the judges 
of these questions of fact, that for some considerable 
time, before the very collision, M r. Cameron was 
upon the tracks in front of the motorcar, and en­
deavoring to control his horse, but apparently una­
ble to do so. O th e r witnesses, perhaps in greater 
number, give evidence tending to show that the 
horse, with some suddenness, brought M r. Cameron 
upon the tracks. M r . Helmes, Sr., who is one of 
these, said, as I  recall the testimony, that he did not 
notice or that he was not sure just how long the 
man had been there, but whatever may be the evi- 20 
dence, you should compare the testim ony of one 
witness with another, to  see what opportunities they 
have of observation, and What excitem ent they were 
laboring under, because, undoubtedly many of them 
were very much excited, as any one would naturally 
be in the presence of such a catastrophe. A lso  it is 
for you to judge whether any of them is influenced 
by an improper m otive in g iv in g  testimony.

Now, what is the fact— that the motorman rang 
his bell a considerable time before, seems to be un - 3° 
controverted in the case, and it also seems to be im­
material, because if that frightened the horse, the 
defendant cannot be held at fault for the natural 
results of that which it was his duty to do; if he was 
properly ring ing the bell to warn people off the 
track and accidentally frightened the horse, the de­
fendant is not responsible for that, but it is not 
claimed that t'he motorman frightened the horse by 
ringing the bell. I t  is said that Cameron was negli­
gent because he ought to have had more control 4.0
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over him, over the horse, by wrapping the rope 
around his lower jaw, that he should have taken a 
shorter hold of the rope, etc. W e ll, what is the fact, 
what is the care that an ordinarily prudent man, 
leading a horse on the highway, as M r. Cameron was 
doing, would take? W as he wanting in care, in such 
a manner as, by reason of his want of care, this 
accident took place? I f  so, then the defendant is 
entitled to your verdict, but if not, you come to the 
case of a man who, properly, lawfully, and with rea­
sonable care, was leading a horse along the highway, 
and the horse took sudden fright, what ought the 
motorman to  have d'one? W as Cameron and the 
horse, or either of them, on the rails, o r so near that 
there was, to the view  of an ordinarily prudent man, 
some reasonable danger that he was going to get in 
front of the car? I f  so, of course it was the motor- 
man’s duty to check his car’s speed as soon as he 
reasonably could, and to  hold it under such control 

20 that he would not necessarily or unduly injure the 
horse or the man in charge of the horse. The motor 
car, by reason of the very circumstances has, in a 
sense, the rig h t of way. I t  cannot turn out, and it 
must proceed along those rails, but i't has not an ab­
solute, exclusive righ t of way. I f  any other person, 
lawfully using the h ighw ay, gets on the tracks, first, 
w ithout negligence, in front of the m otor car, that 
person has the righ t of way.

Th e  question after all on the determination of the 
3° m otorm an’s negligence, seems to be the question 

whether M r. Cameron was in tru th  on the rails, and 
near, or in danger of collision, for so long a time as 
to g ive fair notice to a reasonably prudent motor- 
man that unless he checked the car he would run 
into him. I f  the motorman had that sort of notice, 
there does not seem to be much contention but that 
he ought to  have stopped. I t  would not be con­
tended that if he had fair notice that the man was 
on the tracks and could not get off, or could not 

40 control his horse, but that the motorman must chec
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the speed of the tro lley car. Th e  claim is that in 
fact the case was otherwise, that in fact, the m otor- 
man supposed, and righ tfu lly  supposed, reasonably 
supposed, that the horse and the man leading the 
horse were in safety at the side of the track, and 
that the sudden movement of an uncontrolled horse 
brought M r. Cameron in front of the car w ithout 
adequate warning to the motorman, so that he did 
not have a fair opportun ity  to check the speed of IO 
the car. If  that is true, then the defendant is enti­
tled to your verdict, because., in that case, the death 
of Mr. Cameron was not due to* the wrongful act o r 
default of the motorman. But, if you find it estab­
lished by a preponderance of the evidence that the 
motorman was negligent in such a manner as to pro ­
duce the death of M r. Cameron, and1 you do not find 
it established by a preponderance of the evidence 
that Mr. Cameron was negligent, then the plaintiff 
is entitled to a verdict that shall compensate the 
widow and next of kin for the pecuniary in ju ry  re - 20 
suiting from the death of M r. Cameron. In  case 
you get to this point, you treat the question of the 
asssessment of damages as of the date of M r. Came­
ron’s death, the 29th of M ay, 1902; and you have a 
wan at that time 31 years of age, in ordinary good 
health as I understand the evidence, leaving a widow, 
at that time, 33, and two children, a boy at that 
time seven, and a g irl at that time, one year of age.
1 ow the pecuniary in ju ry  that they suffered was 
! e loss of the reasonable expectation1 of contribu - 
lions out of the wages of the husband and father 
owards their maintenance, support, education and 

comfort. They are not entitled to a penny for in ­
i'11̂  to their feelings or affections. Th e  loss of a 
at er s love they are not entitled to compensation 
or m this action. I t  is pecuniary in ju ry  only, that 
is to be considered. Th e  evidence is that he at that 
.|me Was earning $3.25 per day, and w ork ing stead- 
lJ ‘ bad been earning that for something over 

year 15 months I  think, and before that, for a 4°
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considerable time had been earning $3 per day. It 
is claimed that his fair earning capacity was $3.25 
per day. I f  he got that, and worked every day in 
the year, it would amount to $1,017.25 per annum; 
but of course you ought to take into consideration 
the question whether he worked every "day in the 
year if he could; and also the question whether he 
could if he wanted to ; Whether the business is such 
as would employ him every day; whether he would 
w ork every day w ithout a vacation, and all that sort 
of th in g ; and take in to  consideration whether he in 
the ordinary course of things would probably be 
earning less in the future or probably would have 
earned more in the future, and thereby you get a 
fair estimate of his earning capacity for the future; 
but 'that, is not the measure of the recovery— it is 
only so much as he probably would have contributed 
to the wife and children that is tO' be taken into 
consideration here, for their support, for their edu- 

20 cation, and it is to  be taken into consideration only 
w ith respect to such length of.tim e as lie probably 
would' have lived, and w ith  respect to such length of 
time as they probably would have lived, and have 
called upon him reasonably for. and received from 
him support, etc.

There  is no proof as to what his expectancy of life 
was, or what theirs was; it is for you as reasonable 
men to  make up your minds how long these con­
tributions would probably have continued, and how 

3° much they would probably have amounted to. When 
you have arrived at that calculation, which must, of 
course, be a reasonable estimate, based' on the evi­
dence, you must not add those sums together and 
give that as the amount of your verdict, because 
that would give the family at present the total 0 
what it is to be supposed they would receive in the 
future. Y o u  must discount that by ascertaining the 
present value of these future contributions, that is 
to  say, you should arrive at such a sum of money, 

40 that if it were put at interest, at a reasonable rate,
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and the interest used, and a part ;of the principal 
used each .year, thereby consuming the principal 
year by year in  part, it would be exhausted at the 
end of the probable contributions that would have 
been made by the father had' he lived. I t  is a rea­
sonable estimate to be made by you of what was 
the pecuniary in ju ry  resulting to these people by the 
death of M r. Cameron on the1 29th of M ay, 1902. 
Having arrived1 at that you add interest from that 10 
date until the present time. O f course you don’t al­
low any damages unless you find the liab ility  of the 
defendant, according to the principles I  have already 
endeavored to enunciate.

V E R D I C T  F O R  P L A I N T I F F .
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D A M A G E S , $6,540.00
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N E W  J E R S E Y  C O U R T  O F  E R R O R S  A N D  
A P P E A L S .

)
F A N N I E  M . C A M E R O N , A d - )

m in istratrix, Plaintiff, )
)

Defendant in E rro r , )
) In  E rro r, 

vs. )
) Assignments of 

J E R S E Y  C I T Y ,  H O B O K E N  )
) E rro r.

A N D  P A T E R S O N  S T R E E T  )
)

R A I L W A Y  C O M P A N Y ,  )
20 ^

Defendant, )
. . .  )

Plaintiff in E rro r . )
)

--------------------------------------------------------------------o

Afterwards, that is to say. on the twenty-fourth 
day of M arch in the year one thousand nine hundred 
and four, before the Judges of the Court of Errors 
and Appeals, in the last resort in all cases, at Tren- 

3° ton, comes the said defendant, the Jersey C ity, H o ­
boken and Paterson Street Railway Company, by 
Bedle, Edwards & Thom pson, its attorneys, and says, 
that in the matters recited and contained in the said 
bill of exceptions, and also in the g iving  of judg­
ment aforesaid, there is manifest error in this, to wit.

( i )  Th a t at the trial of said cause, at the close of 
the plaintiff’s case, the defendant, by its counsel, 
moved the C ourt that the plaintiff be called, and a 

40 judgm ent of non-suit ordered against him; to gran
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which motion 'the Court refused; which ruling was 
illegal and to the injury, of the defendant.

(2) That at the trial o f  said cause, at the conclu-
sion of the whole case, the defendant by its counsel, 
moved the Court that a verdict be directed in favor 
of the defendant; to grant which motion the Court 
refused; which ruling was illegal and to the injury 
of the defendant. 10

(3) That the judgment in said cause was given in 
favor of the plaintiff, whereas by law it should have 
been given against the plaintiff and in favor of the 
defendant.

Wherefore the said plaintiff in error, the Jersey 
City, Hoboken and Paterson Street Railway Com -
pany, prays that the judgment aforesaid, for the 
errors aforesaid may be reversed, and for nothing 
liolden, and that it may be restored in all things 20 
which it may have lost by reason of the said judg-
ment, and that the said defendant in error may be 
rejoined to said' errors.

BEDLE, E D W A R D S  & T H O M P S O N , 
Attorneys of Plaintiff in error.

U S U A L  JO IN D E R  IN  E R R O R  F IL E D . 30

40
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