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N. J, Court of Errors and Appeals.
Between

GEORGE STOUDINGER, and als.,
Complainants,

and
THE MAYOR AND COMMON COUNCIL 

OF THE CITY OF NEWARK,
Defendants.

IN CHANCERY OF NEW JERSEY. 1

To the Honorable T h eo d o r e  R u n y o n , Chancellor o f  the 
State of New Jersey ; ^

Humbly complaining, shows unto your Honor your orators,
David M. Meeker, Stephen J. Meeker and Geprge Stoudin- 
ger, of the city of Newark, in the county of Essex and 
State of New Jersey:

1. That your orators, David M. Meeker and Stephen J.
Meeker, are the owners in fee simple of a tract of land on 
the south side of Clay street, in the city of Newark, afoi’e- 10 
said, fronting one hundred and twenty-eight feet on Clay 
street, and lying between Spring street and Ogden street, 
and along the line of the proposed sewer, as hereinafter 
described, the location of which is shown on the diagram 
marked Exhibit number one.

. That your orator, George Stoudinger, resides on the 
corner of Broad and Clay streets, in said city, and is the 
owner ot a large and valuable lot fronting on Broad street, 
r a distance of one hundred feet, and running back along 

southerly line of Clay street, in the direction of High 30 
8 roet, a distance of two hundred and twenty-seven feet, on 
w ich jour orator’s dwelling is located ; besides which he
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owns lots fronting on Clay street, extending along said 
street a further distance of four hundred and three feet in 
frontage.

3. That your orator, George Stoudinger, was the owner 
in fee simple of the land lying between Broad street, afore-
said, and High street, over which what is now known as 
Clay street, has been opened, and that being the owner of 
lands on both sides o f what is now known as Clay street, 
he opened the same for the improvement of bis adjoining

10 lands, and dedicated to the public for the purposes of a 
highway that portion of his lands now taken by the said 
street, and from time to time thereafter sold portions of the 
land lying on either side of the street to the lines thereof, 
reserving, however, to himself the land taken ior the said 
street, subject to the public right acquired by his dedica-
tion thereof to public use.

4. That from Broad street to High street, a distance of 
about seven hundred and forty-feet, the ground rises rapidly» 
so that while the surface of the ground at Broad street is

20 only about seventeen feet above ordinary high water mark 
in the Passaic river, the surface of the ground at High 
street is about forty feet above the same.

5. That since the dedication by your orator of the land 
over which Clay street passes for street purposes, the city 
of Newark has accepted the same as a public street, and 
caused the same to be graded, curbed and flagged, and the 
snme is now used as a public highway.

6. That running nearly parallel with Clay street aforesaid, 
is a living, well defined stream of water, known as “ First

30 river,”  or “ Mill brook,”  which stream rising on the flat 
lands above the city of Newark, descends therefrom and 
empties into the Passaic river, passing within one hundre 
feet of the line of Clay street aforesaid, and running nearly 
parallel therewith in a ravine or gully, which the stream has 
worn in the hill by its- descent.

7. That this stream of water, which is at all times consi  ̂
erable, is frequently, when heavy rains occur, a large a 
turbulent stream flowing over and outside of its accustom 
channel, and flowing over, the streets under which it pass j

40 the culverts built to conduct the water under the same be 0
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wholly insuflBcient to allow it to pass; the stream which is 
usually not more than twelve feet wide when the water 
therein is at its usual height, spreading out over its banks to 
the width of one hundred feet.

8. That the map or diagram hereto annexed, marked Ex-
hibit number one, correctly represents the location and situ-
ation of your orator's said property with reference to the 
said stream, from High street to the Passaic river, the loca-
tion of Clay street aforesaid, from High street to Ogden 
street, and the streets crossed by the said stream, and the 10 
streets intersecting Clay street, and also the property over
and across which said stream passes from High street afore-
said, to the Passaic river; and your orators pray that the 
same may be taken as a part of this their bill of complaint.

9. That for sometime past some of the property owners 
along the line of the said stream, as your orators are in-
formed and believe and charger have been anxious to have 
all the waters of the same diverted into some other channel, 
in order that their property over which the said stream 
passes, and which at times is overflowed by it, may be im- 20 
proved and rendered more valuable; and that they have 
from time to time endeavored to have the city of Newark 
construct an artificial channel into which the water of the 
same might be diverted, in order to accomplish the purposes 
aforesaid.

10. That on or about the tenth day of April last, William
W- Morris, the Street Commissioner of the said city of New-
ark, by the order and direction of the Common Council of 
said city, caused a notice to be published, of which the fol-
lowing is a true copy:— * 30

“ Co n s t r u c t io n  of  Se w e r s .

“ Notice o f  Intention.

“ Public notice is hereby given, that it is the intention of 
die Common Council of the city of Newark, under and by 
v'due of the provisions of the act entitled * An Act to re- 
v,seand amend the charter of the city of Newark, approved 
March 11,1857, and the supplements thereto/ to order and 
cause a sewer to be constructed through Clay street, Mount 
Aspect avenue, along the line of Mill brook and in Passaic
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street, from the westerly line of High street to the Passaic 
river, and to take and appropriate for this purpose, all the 
land and real estate necessary, as shown upon a plan filed 
in August, 1875, in the office of the City Surveyor, entitled 
‘ Plan of Mill brook Sewer, from High street to the Passaic 
river,’ and to divert Mill brook between High street and the 
Passaic river, from its present location into said sewer, so 
to be constructed. Such persons as may object thereto are 
requested to present their objections in writing at the Street 

10 Commissioner’s office, on or before the expiration of twenty 
days from the date of this notice.

“ By direction of the Common Council.

“ WM. W. MORRIS,
“ Street Commissioner.

“ Newark, N. J., April 10, 1876.”

And your orators charge and insist that the said notice 
was given by order and direction of the municipal'govern-
ment of the said city, and in accordance with the statute made 
and provided, regulating the opening of sewers in said city, 

2Q and that afterwards and on or about the seventh day of 
July last, an ordinance was passed- by the Common Council 
of the said city, which on the thirteenth day of July last was 
duly approved by the Mayor of the said city, providing for 
the construction of the said sewer, of which the following is 
a true copy :

u A n  o r d in a n c e  to provide for the construction of the Mill 
brook sewer from High street to Passaic river.

“ Be it ordained, by the Common Council of the city of 
Newark, as follows :

30 “ Sec. 1. A sewer shall be constructed through Clay
street, Mount Pleasant avenue, along the line ot Mill brook 
and in Passaic street from the westerly line of High stree 
to the Passaic river.

“ Sec. 2. The Common Council doth hereby determine to 
take and appropriate the lands and real estate necessary 0 
be taken and appropriated for the construction of the said 
sewer, as shown upon a plan filed in the office of the 1.
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Surveyor, entitled, ‘ Plan of Mill brook Sewer from High 
street to the Passaic river/ and to divert Mill brook from 
its present location into the said sewer so to be constructed ; 
and the commissioners hereafter to be appointed shall make 
an estimate and assessments of the damages occasioned by 
the said improvements and assessment of the benefits re-
ceived, upon the owners of all the lands and real estate in-
tended to be benefited thereby.

“ Sec. 3. Said improvements shall be made and completed 
under the supervision and direction of the City Surveyor and 10 
Street Commissioner, according to the provisions of the city 
charter and ordinances.

“ Adopted July 7, 1876.
“ WILLIAM STA1NSBY,

“ President Common Council.
“ J .  L. S tJ T P H E N ,

“ City Clerk.

“ Approved July 13, 1876.
“ H. J. YATES,

“ Mayor.”  20

That the Mayor and Common Council of the said city have 
directed the chairman of the Sewer Committee and the 
Street Commissioner of the said city to advertise for propo-
sals for the construction of the said sewer, and that adver-
tisement has accordingly been made, of which the following 
is a true copy:

“ Of f ic e  o f  t h e  St r e e t  Co mmis s io n e r , ) 
N e w a r k , N. J., Nov. 18th, 1876. ]

“ Sealed proposals will be received at this office until 4 
P-M. Wednesday, November 29th, 1876, for building sewer 30 
through Clay street and along the line of Mill brook from 
the westerly line of High street to the easterly line of Pas- 
saic street.

'‘The following is about the amount of work to be done, 
ai>d the materials to bo furnished in the construction and 
completion of said work:

‘ Two hundred (200) lineal feet of double sewer on piles, 
timber and plank foundation.

2
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l> Four hundred (400) lineal feet of double sewer on tim-
ber and plank foundation.

“ Four hundred and forty (440) lineal feet of double sewer, 
on rubble and concrete foundation.

“ Fifty (50) lineal feet of cone-shaped sewer.
“ Seven hundred and seventy-live (775) lineal feet of cir-

cular sewer, nine feet diameter.
“ One hundred (100) lineal feet of circular sewer, four 

feet diameter.
]0 “ Forty (40) lineal feet of egg-shaped sewer, equal to a

circle of three feet diameter.
“ Seventeen (17) manholes.
“ Three (3) street basins, with connecting shoots, granite 

heads and mud sills.
“ Four (4) street basins, with connecting shoots, iron heads 

and mud sills.
“ Bidders will state their prices in writing, as well as in 

figures.
“ Bidders must specify in their proposals that should the 

20 above work be awarded to them they will bind themselves 
to finish and complete the same by or before the first day of 
September, 1877.

“ The plans and specifications of the work can be examined 

at the office of the City Surveyor.
“ Said proposals to be accompanied by the consent in 

writing of two sureties, who shall at the time of putting in 
such proposals qualify as to their responsibility in the amount 
of such proposal, and bind themselves that if the contract be 
awarded to the person or persons making the proposal, they 

30 will upon its being so awarded become as his or their sureties 
for the faithful performance of said work; and that if the per-
son or persons omit or refuse to execute such contract they wil 
pay to the city of Newark any difference between the sums to 
which he or they would have been entitled upon the comple-
tion of the contract, and that which the city of Newark may 
be obliged to pay the person or persons by whom such con 
tract shall be executed.

“ The Committee on Sewers and Drainage reserve to 
themselves the right to accept or reject any or all propos
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for the above work, as they may deem best for the interest
of the city. -

it By direction of Common Council.

“ DAVID YOUNG,
“ Chairman Committee on Sewers and Drainage.

“ W. W. MORRIS,
“  Street Commissioner.”

And that on the day named in the said advertisement, it 
is the intention of the said officers to receive proposals there-
for, to wit: on the twenty-ninth day of November, instant, 10 
and as your orators are informed and believe, and therefore 
charge, it is the intention of the Mayor and Common Council 
of the said city to proceed to make a contract with some 
person or persons who may make proposals for the said work, 
to build and construct the said sewer.

12. That when it became known to your orators that the 
project of constructing a sewer through Clay street for the 
purpose of diverting into the said sewer the water of the 
said stream was entertained by the said city, your orators
and many other persons who reside along the line of the 20 
proposed sewer, and in that immediate vicinity, and who are 
the owners of and interested in property along the line of 
Clay street, prepared and signed a remonstrance against the 
construction of the said sewer, and had the same presented 
to the Mayor and Common Council of the said city, and that 
your orators and the said persons strongly objected to the 
construction of the said sewer,- and to the passage of any 
ordinance therefor; and that a copy of the written remon-
strance so made, signed and presented by them, is hereto 
annexed and marked Exhibit number two, which your ora- 30 
tors pray may be deemed a part of this their bill of com-
plaint.

13. That Exhibit number three, annexed hereto, is a dia-
gram showing the manner in which the proposed sewer so 
caled is to be constructed in Clay street; that the said dia-
gram is made, as your orators are informed and believe, from 
the drawings and plans made by the City Surveyor of the 
Clyo ^cwark for the construction thereof, and to be used
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in building the sam e; and they pray that the same may be 
taken as a part o f their bill o f complaint.

14. That in constructing the said sewer so called, the main 
purpose and object to be accomplished, and as your orators 
charge,'the only purpose and object now designed to be 
accomplished, is the diversion of all the waters of Mill brook 
or First river, from their accustomed bed or channel into an 
artificial water-way, which the so-called sewer is in truth 
and fact designed for; that there is no present necessity for

10 a sewer in Clay street for any other purpose, and that there 
has been and is no desire on the part ol the property owners 
and those interested to have a sewer constructed through 
the said street, and that if a sewer is now or shall hereafter 
be necessary, one of small dimensions and of little compara-
tive cost will be all that is or will be required; that the so- 
called sewer proposed to be constructed is at some points 
along the line of the property o f your orator, George Stoud- 
inger, to be placed at great depth, much more than is usual 
in the construction of sewers beneath the surface of the

2Q street, so that it will be difficult and expensive to make con-
nections therewith, and that a large part of’ the width of the 
said street will be used in constructing the same, in order to 
make the same of sufficient size to carry off the waters of 
the said stream which it is proposed to divert and carry 
through the said sewer.

15. That in constructing the said so-called sewer through 
the said street and through the property of your orator, 
George Stoudinger, for the purpose aforesaid, not only will 
much more land be taken than would be necessary for the

30 construction o f a sewer for the purpose of drainage for the 
ordinary purposes for which sewers are constructed, but on 
account o f the great depth at which the said sewer is to bo 
placed in the ground between High street and Broad street, 
the whole street will necessarily be used in constructing the 
same, and that during the construction thereof the sai 
street will bo rendered useless and impassable.

16. That in order to divert all the waters of the said 
stream into the said so-called sewer when constructed, i wi 
be necessary, and that it is the purpose and intention of t ®

40 said city to change the course of the said stream we-
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High street, thus bringing all the waters of the said stream 
into the said so-called sewer on a line with Clay street; and 
that the said so-called sewer so to be constructed,, although 
as large as can be laid in the said street, in some parts 
thereof, is wholly inadequate to carry off the waters which 
at times flow down the channel of the said stream, and that 
as a consequence the surplus water thus diverted will flow 
over and on to the lands of your orator, both in the said 
street and lying along the same, to their great damage and 
annoyance. * ’ lv

17. That the fall in the said stream from the “ reservoir,”  
a distance of about four thousand feet west of High street 
aforesaid, to Broad street aforesaid, is seventy feet; and that 
as your orators believe and charge the large quantity of 
water passing through the said so-called sewer, if constructed, 
with the great velocity which so great a fall will give it, 
rondel's the construction of the said so-called sewer exceed-
ingly dangerous to the property through which and over and 
along which it will pass; that the mouth of the said so-called 
sewer as proposed to be constructed, as shown on Exhibit 20 
No. 3, at the Passaic river, will be at all times three or four
feet below ordinary high water mark, and that at times the 
waters of the Passaic rise to such a height that more than 
one-halt the entire so-called sewer will be filled thereby as 
far back as Ogden street; and that the great pressure which 
will be brought to bear upon the sewer necessary to displace 
so large a quantity of water and force a passage for the 
stream passing through the same, renders the so-calied sewer 
so to be constructed dangerous to all the property over and 
through which it passes, and that your orator’s said prop- 30 
erty will be greatly injured and lessened in value thereby. •

18. That no compensation or otter of compensation has 
been made to your orator, G-oorge Stoudinger, by the said 
C)ty, nor by any person or persons for it for the property of 
Jour orator proposed to be taken in making and construct- 
lng the said artificial water course, nor for the damages 
wlhch your orator will suffer by reason thereof; and your 
orator is informed that the said city claims the right to con-
duct the said so-called sewer without making such compen-
sa 'on. Your orator charges and insists, however, that the 40

3
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said city has do  such right or power; that it cannot construct 
an artificial water course over and through the property of 
your orator under the pretense o f building a sewer to receive 
and carry off the ordinary drainage along the said street 
and that any such appropriation of your orator’s property 
without first making compensation therefor, is unjust, unlaw-
ful and unconstitutional.

19. That the construction of the said so-called sewer through 
the said street is not for the public benefit, and is not dc-

10 manded by the public good; that if it be necessary for the 
public health, or for any purpose, to have the waters of the 

'said stream covered or confined, that the bed of the said 
stream can be used for that purpose much more cheaply and 
much more safely than the said street; that some five hun-
dred feet or more of the same is already covered at the 
expense of the city, at and below the point on High street, 
where the said so-called sewer or artificial water-course will 
commence, at a cost of many thousands of dollars, and that 
to procure the right and cover the balance, will, as your

20 orators are advised and believe, cost much less than the con-
struction of the said so-called sewer, which as your orators 
charge, is a work of great cost and expense, and will cost 
the city a very large sum of money.

20. That although your orator, George Stoudingcr, dedica-
ted his property in said Clay street for a public highway, 
yet that, subject to the public use for street purposes, the title 
remained and still remains in him, and that the said city has. 
no right to take or use the same for the purpose aforesaid, 

which 37our orator charges and insists is not the legitimate
30 scope of its powers over streets, without just compensation 

be first made to your orator.
21. That the land of your orators, David M. Meeker, and 

Stephen J. Meeker, on Clay street aforesaid, is occupied and 
used by them in their business of foundrymen, and their 
foundry buildings are located thereon ; that the grade of 
Clay street was established by the municipal authorities o 
the city of Newark, after the said foundry buildings were 
built, and is about two feet above the floor of the said build-
ings, and that as appears by the annexed diagram and place

40 of the said proposed sewer, the same will come within eig
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teen inches of the surface of the said street in front of their 
foundry buildings, which will make it impossible for your 
orators to tap or use the said so-called sewer, as in times of 
high water when the said sewer will be full the water would 
overflow into the buildings of your orators, and that the 
water in case the said so-called sewer should burst, would 
flow down Clay street and along in front ot and through 
your orators’ buildings, greatly to their damage.

22. And your orators, David M. Meeker and Stephen J. 
Meeker, further show that the water now runs along Mill 10 
brook, through a natural gully or water-course, which is 
sufficient in ordinary times of high water to car ry the 
same without injury to the adjacent property, but if the 
water which now runs there should be diverted into the 
said proposed sewer, and the bed of said Mill brook filled 
up, there will be no way for the escape of the accumulations 
of water above High street as aforesaid except th rough Clay 
street, and in times of extraordinary high water, your ora-
tors fear that the same will run down Clay street and dam-
age your orators’ said lands and buildings; that your ora- 20 
tors’ belief respecting the same is founded on their knowl-
edge of the previous character of the said stream, of the 
quantity of water which collects in the natural flats or basin 
above High street, and of the damage which the said stream 
in such times of high water has formerly done. That this 
result will very naturally be caused by the filling in of the 
said bed of Mill brook, because the land along the said brook 
naturally slopes southerly toward the easterly end of Clay 
street aforesaid.

In tender consideration whereof, and for as much as your 30 
orators are without adequate relief in the premises, by the 
strict rules of the common law, and can only have adequate 
relief in a Court of equity, where matters of this nature are 
properly cognizable and relievable ;

To the end, therefore, that the said The Mayor and Com-
mon Council of the City of Newark may without oath, true, 
oil and perfect answer make to all and singular, the matter 
herein stated and charged, as fully and particularly as if 
they were herein again repeated, and they thereunto dis- 
mctly interrogated paragraph by paragraph; and that the 40
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said The Mayor and Common Council of the City of New. 
ark may, by the order and decree of this Court, be enjoined 
and restrained from making and constructing the said pro-
posed sewer, and from making or entering into any contract 
or contracts therefor, and from diverting the waters of the 
said Mill brook or First river in the manner proposed as 
hereinbefore stated and set forth ; and that your orators may 
have such further and other relief in the premises as to yonr 
Honor may seem meet, and as shall be agreeable to equity 

10 and good conscience.
May it please your Honor to grant unto your orators not 

only the State's writ of injunction issuing out of and under 
the seal o f this Court to be directed to the said The Mayor 
and Common Council of the City of Newark, the corpora-
tion defendant, enjoining and restraining it, its officers, serv-
ants, agents or attorneys, and each and every of them, from 
making and constructing the proposed sewer through Clay 
street, and from making or entering into any contractor 
contracts therefor, and from diverting the waters of Mill 

20 brook or First river as proposed by it ; and also the State’s 
writ of subpoena to be directed to the said corporation de-
fendant, commanding it on a certain day and under a certain 
penalty therein to be named, to be and appear before your 
Honor in this Honorable Court, and thcro to stand to, abide 
and perform such order and decree in the premises as to 
your Honor shall seem meet.

And your orators as in duty bound will ever pray, &c.

COULT & HOWELL,
Sol’rs o f  Com plainants.

30 JOSEPH COULT,
. \  O j counsel.

St a t e  o f  N e w  J e r s e y , l '
Es s e x  Co u n t y , j ss*

G eo rg e  St o u d in g e r , one of the complainants in the an-
nexed bill o f complaint, being duly sworn, on his oath says- 
that he has heard the above bill read to him, and that the 
matters and things therein stated so far as they relate to his 
own acts are true, and so far as they7 relate to the acts o 
others, he believes them to be true.
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And deponent further says that the allegations contained 
in paragraph number two of said bill, that deponent is the 
owner of a large and valuable lot in Newark in the county 
aforesaid, situate as in said bill stated, are true; that the 
allegations in the third paragraph, that deponent had been 
the owner of the lands over which Clay street had been 
opened, that he dedicated the portion of his land taken by 
said street to the public for a highway with the reservation 
in said paragraph mentioned, are true; that the allegations 
in the fifth paragraph of said bill, that the city, of Newark 10 
accepted the land so dedicated to the public use as aforesaid 
as a public street, and caused the same to be graded, curbed 
and flagged, and that said street is now used as a public 
highway, are true.

That the allegations in paragraph Jourth are .true.
That the allegations in paragraph sixth, that ¿here is a 

stream known as Mill brook or First river running nearly 
parallel with said Clay street,in the manner stated in said 
bill, are true.

That the allegations in paragraph seventh, that the said 20 
stream by reason of heavy rains becomes swollen, and over-
flows the street through which it passes, that the culverts in-
tended for carrying off said water-are insufficient for that 
purpose, and as to the usual size of the said stream, are true.

That the allegations in the eighth paragraph of said bill, 
that the map attached to said bill is correct in its showings 
as therein stated, are true.

That the allegations in the ninth paragraph of said bill, 
that for some time past a few of the property owners on the 
line of the said stream have been anxious to have the same 30 
diverted in order that the property which the said stream at 
times overflows may be improved, and that they have en-
deavored from time to-time to have the city of Newark 
divert the said stream for that purpose, he believes to be 
true.

That the. allegations in the tenth paragraph of said bill, 
that the said city caused a notice of their intention, as in 
îd bill set out, to be published, that thereafter the said city 

eaused an ordinance by said city theretofore passed to be 
published as set out in said bill, are true. 40

4
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That the allegations in paragraph eleven of said bill, that 
the said city advertised for proposals to construct a sewer 
for the diversion of the stream aforesaid, are true as set out 

I in said bill ; that on the day in said bill mentioned it is the
intention of said city to proceed to make such contract as is 
in said bill stated, he believes to be true.

That the allegations in the twelfth paragraph of said bill, 
that when deponent learned what the intention of said city 
was in respect to the diversion of said stream, he and other 

10 property owners along the line of Clay street aforesaid 
signed and presented a written remonstrance to said city, 
objecting and protesting as in said bill stated, are true, a 
true copy of which remonstrance is hereto annexed.

That the allegations in paragraph thirteenth of said bill, 
that the diagram number three annexed to the said bill is 
correct in its showings, and was made in the manner therein 
stated, are true.

That the allegations in paragraph fourteenth in relation 
to the proposed sewer, are true.

20 That the allegations in paragraph fifteenth of said bill, 
with regard to the laying of the proposed sewer, are true.

•.That the allegations in paragraph sixteenth of sqjd bill, 
that it will be necessary for said city, if said sewer be con-
structed to divert said stream west of High street, and also 
the allegations in respect to the inadequacy of the proposed 
sewer to carry off the water of said stream and the conse-
quent damage that will arise therefrom, are true.

That the allegations in the seventeenth paragraph of said 
bill, as to the fall of said stream and the velocity thereof, 

30 causing much damage to deponent^ property if said pro- 
posed sewer be constructed j and as to the construction of 
the mouth of said sewer in the Passaic river and the dan-
ger arising therefrom, he believes to' be true.

That the allegations in paragraph eighteenth, that no com-
pensation or offer thereof has been made to deponent by 
said city for the property proposed to be taken in the con-
struction of the proposed sewer are true, as in said bill 
stated, and that the said city claims the right to construct 
said sewer without compensating this deponent for his dam- 

40 age, he is informed and believes to be true.
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That the allegations in paragraph nineteenth, that the con-
struction of said proposed sewer is not for the public benefit 
or demanded by the public, that the natural bed of said 
stream could be used for that purpose to a much greater ad-
vantage, are true.

That the allegations in paragraph twentieth, in respect to 
the title to the land so dedicated by deponent for Clay street 
remaining in deponent subject to the public use, and the 
other allegations in said paragraph, a,re true.

Subscribed and sworn to before ) 10
me this 27th day of Novem- > GEORGE STOUD1NGER. 
ber, A.D. 1876, ,

Ch a s . K. W e s t b r o o k ,
M a s t e r y  i n  C h a n c e r y  o f  J V .  J .

New Je r se y, )
Essex Cou nty , \ ss* ,

Har r iso n Y a n  Du y n e , b ein g  duly sworn, upon his oath 
says: that the diagram s hereto annexed and marked exhibits, 
one is a copy o f a m ap, and exhibit number three is a map 
made in his office, and are correct delineations of what they 20 
purporUo delin eate; that he is a surveyor and civil engi-
neer, and has been en gaged  for some time past in the prac-
tice of his profession as such in the city of Newark, New 
Jersey; that he is acquainted with the location and situation 
of the property shown on the said map or diagram, and that 
the same is correctly g iv en  thereon ; that the red line on ex-
hibit number one show s the location of the proposed sewer 
about to be constructed through Clay street, called the Mill 
brook sewer, and that the same is taken from the map of the 
City Surveyor made for the purpose of constructing the same ; 30 
that the natural channel or bed of the stream called Mill

look or First river is correctly shown on the said map or 
diagram exhibit num ber one, by the blue lines marked there- 
0n.) and that the said  map or diagram shows correctly the 
sheets and avenues in said city crossed by the said stream
and proposed sew er, easterly from High street to the Passaic 
river.

A[1d deponent further says that the map or diagram 
marked exhibit num ber three is taken from the plans of said
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proposed sewer as published by the city of Newark, and it 
shows a profile of the said sewer as it is proposed to be-con. 
structcd from High street to Passaic street; that it gives 
the surface of the ground, and the depth at which the said 
sewer is to be placed at different points along the line of the 
sa«ie;, the size of said sewer, the line of the ordinary high 
water mark from the Passaic river westerly along the line 
of the proposed sewer to High streetth at the scale of dia-
gram number one is two hundred feet to the inch, and the 

10 scale of diagram number three is as follows: two hundred 
feet to the inch on the horizontal scale, and twenty feet to 
the inch on the vertical scale; that the said diagram also 
shows the relative location of the sewer, the point where the 
said double sewer commences, and a cross section of such 
double sewer.

Subscribed and sworn to )
before me this 28th day 5 HARRISON VAN DCYNE. 
of November, 1876, j

Ch a s . K. W e s t b r o o k ,
2 0  M a s t e r  i n  C h a n c e r y  o f  N .  J .

St a t e  o f  N e w  J e r s e y , )
Co u n t y  o f  E s s e x , \ 8S*

D a v i d  M. M e e k e r , one of the above named complain-
ants, maketh oath and saith, that he has inspected the map 
marked exhibit number one, annexed hereto, and he says in 
relation thereto -that the same ns a correct delineation of 
Clay street and the adjacent streets and avenues, of the 
stream known us Mill brook or First river, and of the loca-
tion of the foundry buildings owned by himself and Stephen 

30 J- Meeker, one of the complainants above named; that he 
has read the affidavit of George Stoudinger, hereto annexed, 
and that he knows of his own knowledge that the state-
ments therein made as to the character of the land adjacent 
to Mill brook, the character of the said stream at high and 
low water, and the liability of the said proposed sewer to 
damage the adjoining property, are true; and he fui’t er 

. says that if the bed of the said Mill brook is filled up, there 
will be a slope 'to -the land from the line of said stream 
southward -toward Olay street, and in times of high water,
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aod during the spring freshets, he believes the said proposed 
sewer win not be large enough to carry all the water which 
naturally flows through Mill brook ; that the same will con-
sequently overflow, and when it reaches the lower end of 
Clay street will be forced by the slope of the land over on, 
to and through the foundry buildings of deponent and said 
Stephen J. Meeker, causing them great damage.

To the Honorable the Common Council of the City o f Newark:

The undersigned, citizens ot Newark and residents of the 
Eighth ward of said city, living on or near the line of the 
proposed sewer to be constructed through Clay street for 
the purpose of diverting the waters of Mill brook or First 
river, and owners of property to be affected thereby, do 
hereby earnestly remonstrate against the passage of an ord-
inance authorizing the construction of said sewer for the 20 
following, among other reasons:

1st. A sewer through Clay street, for sewage purposes, is 
not demanded by the property owners, and is not needed.

2d. If a sewer, or covered water course, is needed for 
Mill brook it should be made in the line of the present water 
course, part of which is already covered at considerable 
expense to the city.

3d. Because the construction of the sewer as proposed 
will be enormously expensive, and will entail upon the city 
expensive litigation in settling the rights of the parties own- 20 

property along Mill brook, and through which the pro-
posed sewer will pass.

Dated Newark, N. J., April 17th, 1876.

D. M. Meeker & Son, 128 feet on Clay street.
George Stoudinger, 630 “ « “
Levi H. Sandford, 100 “ “ “
Alex. Sturgis, 60 “ “ “

DAVID M. MEEKER.
10

Ch a s . K. W e s t b r o o k ,
Master in Ch'y of J\. J.

5
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J. A. Adams, 25 feet on Clay street.
William Erb, 77 “ it tl
William & Thomas Erb, 60 44 II
P. T. Doremus, 60 « If II
Thomas Wolfe, agent, 20 « u 4(
T. & 1. C. Wolfe, 75 14 II
Nichols, Mason & Co., 75 If It
Benedict Albinger, 26 II II
Ann Latimer, 60 It Cl

Catherine Doyle, Exrrx 
of J. Doyle, 255 II II

S. A. Davis, 25 « II It
Anthony H. Carter, 24 “ 41 If
William Yan Roden, 31 ft. 4 in. II It
David Gerhard, 25 feet on II it
Ernest Hartwick, 35 II II
Alfred W. Killick, 24 It II
James A. Bruen, 25 14 II
Lucas Carter, 50 “ 41 II
Martin Bergen, 75 If II

1965 feet 4 inches on Clay street.
[Clay street is 1213 feet long, from High to Ogden street, 

and remonstrance on said street shows 1965 feet.]

E. F. Baldwin, Ex’r, over 1200 feet on Ogden, Mt. Pleas-
ant and Broad streets.

Thomas Wolfe, 100 feet on Broad street.
do. 100 feet on Belleville avenue.

T. & I. C. Wolfe, 25 « « «
do. 25 “ Broad street.

30 Thomas Erb, 25 feet on « «
do. 25 feet on Mt. Pleasant avenue.

Fred. Bimbler, 75 feet on Broad street.
do. 100 feet on Mt. Pleasant avenue.

Luther Macomber, 25 feet on Broad street.
George M. Cobb, 116 u “ “

do. 122 “ Seventh avenue,
do. 96 “  Spring street.

Executor of E. W. Cobb, 78 feet on Broad street.
S. J. Meeker, 95 feet on Broad street.



19

G. R. Buchanan, 98 feet on Spring street.
E. A. Campbell, 184 feet on Broad street.
M. G. Baldwin, 70 feet on Broad st., Nos. 276 and 278. 
Samuel Walter, 25 feet on Broad street.
Simon Walter, 125 feet on inroad street.

do. 86 feet on Belleville avenue.
Watts, Campbell & Co., 87 feet on Ogden street.

do, 277 feet on Passaic street.
James McLaren, 75 feet on Ogden street.
George Brown, 30 feet on Broad street.
D. M. Meeker, 92 “ “  “
J. T. Budd, 18§ “ “  “
Joseph M. Smith, 25 “ “
Mrs. Wm. F. Reeve, 25 ft. on “  “
Marcus Chandler, 50 “ “  “
James Crowell, 25 “ “ “
Jacob Brown, 70 “ “ u
Henry Colyer, 43 feet on Seventh avenue.
William Selby, 42 feet on Broad street.
Michael Gillen, 25 feet on Belleville avenue.
John W. E. Davidson, 25 feet on Belleville ave., No. 97. 
Robert McCurdy, 26 feet on Belleville ave., No. 27.
David Ayers, foot of Clay st., 300 feet on Passaic river. 
Mrs. Hofacken, 27 feet on Broad street.
John Early, 40 feet on Belleville avenue, No. 58.
Frederick Breithut, 40 feet on Belleville avenue, Nos. 61 

and 63.
Christian Ahbe, 25 feet on Belleville avenue, No. 59.
Jacob Young, 25 feet on Belleville avenue, No. 52.

do. 40 leet on Seventh avenue.
Patrick Walsh, 50 feet on Belleville ave., Nos. 29 and 31. 
Jacob G. Poremus, 50 feet on Broad st., Nos. 376 & 378. 
George Nugent, 25 feet on Belleville ave., No. 115. 
Christopher Stimis, 40 feet on Belleville avenue.
Ralph Satchwell, 25 “  “  “
John Collins, 35 « «« “
Thomas J. Doremus, 25 feet on Eighth avenue.
Catharine Doyle, Executrix J. Doyle, 25 feet on Belleville 

avenue, No. 81.
Kiltie Muldoon, 25 feet on Belleville avenue, No. 79.

10

20

30

40
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William R. Vanderhoof, 25 feet on Broad street.
Peter Vanderhoof, 50 feet on Broad st„ Nos. 283 & 285. 
John fl. Osborn, 245 feet on Belleville avenue.

do. 55 feet on .Seventh avenue.
John H. Baldwin, 25 feet-on Belleville avenue. 
Theodore Rhodes, 25 “ « «
Marcus Sayre, 150 “  “  «
Meeker & Hedden, 98 “ Ogden street.
W. Rhodes, Pres. Board of Trustees C. M. E. Church, 125 

10 feet on Belleville avenue, and 125 feet on Bloomfield ave. 
Edward Donnelly, 51 feet on Broad street.

do. 50 feet on Belleville avenue.
James Perry, 83 feet on Belleville avenue.

do. 100 feet on Seventh avenue.
S. R. W. Heath, 93 feet on Seventh avenue.
James Sloan, 25 « “ “
William Sloan, 25 « “ “

Total, 7,842 feet and 10 inches.
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In Chancery of New Jersey,

Between
GEORGE STOUDINGER, and als.,

Complainants,
and

THE MAYOR AND COMMON COUNCIL 
OF THE CITY OF NEWARK,

Defendants.

On Bill fo r  
Injunction.

Answer.

The answer of The Mayor and Common Council of the 1 
city of Newark to the bill of complaint of David M. Meeker, 
Stephen J. Meeker and George Stoudinger.

These defendants now, and at all times hereafter, saving 
and reserving to themselves all manner of benefit and ad- 
vantage of exception to the many errors, uncertainties and 
insufficiencies, in the said complainants’ said bill o f com- 
plaint contained, for answer thereto,-or unto so much and 
such parts thereof as these defendants are advised it is ma-
terial for them to- make answer unto, they answer and say, 
that they admit that the said complainants, David M. Meek* 10 
er, Stephen J. Meeker and George Stoudinger are the own- 
ers in fee simple of the tracts of land situate on Clay street 
10 8a'd city of Newark, and more particularly described 
in their said bill.

And these defendants, further answering, say that it is 
true as stated in the said bill, that the said complainant, George 
Stoudinger, was formerly the owner in fee simple of the 
nnd lying between Broad street and High street in said 
c'ty, what is now known as Clay street, has been opened, and 
that being the owner of lands on both sides of what is now 20 
n°wn as Clay street, the said George Stoudinger opened 

6
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the same and dedicated to the public use, for the purposes 
of a highway, that portion of the land now taken by the 
said street, and from time to time thereafter sold portions of 
the land lying on either side of the street, to the line thereof, 
reserving to himself the fee simple in the said land so dedi-
cated as aforesaid, subject, however, to the public right ac. 
quired by his dedication thereof as aforesaid to the public 
use.

And these defendants, further answering, say that it is 
10 true, as stated in said bill, that after the dedication by the 

said complainant, George Stoudinger, of the land over which 
Clay street passes for street purposes, the said city of New-
ark, the defendants herein, accepted the same as a public 
street, and caused the said street, about tho year eighteen 
hundred and fifty.five, to be graded, curbed and flagged at 
their expense, and further caused a survey thereof to be 
made and the same to be filed in the office of the Clerk of 
the county of Essex, and recorded in the book of records of 
roads and highways for the said county,* and these defend- 

20 ants say, that in consequence of the said acceptance of the 
said property so as aforesaid dedicated by the said George 
Stoudinger, in the manner specified, the said Clay street be-
tween Broad street and High street in the said city, became 
a public street of the said city of Newark, and subject to 
the uses and servitude to which public streets of the said 
city may be subjected.-

And these defendants, further answering, say that ever 
since the said dedication of the said property by the said 
complainant, George Stoudinger, and the acceptance of said 

30 dedication by the said city of Newark, by grading, curbing 
and flagging the same, the said Clay street within the limits 
hereinbefore specified has been used as a public street of the 
said city.

And these defendants, further answering, admit as stated 
in said bill, that from Broad street to High street, a distance 
o f about seven hundred and forty feet, the ground rises 
rapidly, so that while the surface of the ground at Broad 
street is only about seventeen feet above ordinary h'ô  
water mark at the Passaic river, the surface of the giound 

40 at High street is about forty feet above the same.
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And these defendants, further answering, say that running 
nearly parallel with Clay street aforesaid, and passing with-
in about one hundred feet of the north line o f Clay street, is 
a living well-defined stream of water known as First river 
or Mill brook, and that said stream rises, runs, descends
and empties .substantially in the manner stated in the said 
bill; and that the said stream of water, when heavy rains 
occur, is frequently a large, and turbulent stream, flowing 
over its accustomed channel, and over the street under which 
it passes, and that the culverts at present constructed to 
conduct the water under the said streets, are not in all cases 
sufficient to carry off the volume of water accumulating.

And these defendants, further answering, admit that the 
map or diagram annexed to said bill, and marked Exhibit 
No. 1, correctly represents the location and situation of the 
said complainants, with reference to the said stream from 
High street to the Passaic river, the location of Clay street 
aforesaid from High street to Ogden street, and the streets 
crossed by the said stream, and the streets intersecting Clay 
street, and also the property over and across which said 
stream passes from High street aforesaid to the PassaiG river.

And these defendants, further answering, say that the 
properties of the said complainants, David M. Meeker, Ste-
phen J. Meeker and George Stoudinger, described in said 
bill, and designated on said map, do not abut or border on 
the line of the stream known as First river or Mill brook ; 
and that they, the said complainants, have no rights or privi-
leges as riparian proprietors in said stream, and that they do 
not use the said stream for any lawful or any other purpose, 
nor is the said stream of water used for manufacturing or 
any other lawful use by any person or persons living and 
owning property upon or near the line of the said stream.

And these defendants, further answering, say that if the 
said Mill brook be diverted in the construction o f  the sewer 
mentioned in the said bill o f complaint, no injury or loss 
will arise to either of the said defendants by reason thereof, 
and that in consequence the said complainants are not enti-
tled to the relief prayed for in their said bill of complaint 
m this respect.

And these defendants, further answering, say that for a

10
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long time past, some of the property owners along the line 
of the said stream have complained that the said stream, by 
reason of its being a repository of filth, garbage and other 
noxious and offensive matter, and by reason of its being an 
outlet for sewers, constructed by the said city of Newark, 
west o f the line of High street in said city, as hereinafter 
more particularly stated, was a public nuisance, and promo- 
tive of disease and destruction o f the public health, and in 
consequence thereof have been anxious, as stated in said 

10 bill of complaint, to have the water of the said stream di-
verted into some other channel, or some other means adopted 
by which the said nuisance might be abated j but these de-
fendants state that they have no knowledge, save from the 
said bill, that the purpose o f the said property owners, in 
their said action, was to improve and render more valuable 
their property, over which the said stream passed, except so 
far as the removal of the said nuisance would necessarily 

- increase the value thereof.
.And these defendants, further answering, say that the said 

20 property owners, so as aforesaid desiring to have the said 
nuisance abated, petitioned these defendants for a sewer to 
divert the water of the stream known as Mill brook, and in 
said petition represented to the said defendants that the 
waters of the said brook were foul and emitted a stench 
which was injurious to the public health.

And these defendants, further answering, say that frequent 
complaints have been made before the Board of Health of 
the said city of Newark, of the condition of the said stream, 
and it giving rise to sickness in the neighborhood of a ma- 

30 larial character ; and that the said complaints so as aforesaid 
made, were communicated to the Mayor and Common Coun-
cil of the said city by said Board of Health or some of its 
officers.

And these defendants, further answering, say that in the 
exercise of the power conferred by the Legislature of the 
State of New Jersey, to provide for the protection and main-
tenance o f the health o f the city, and especially believing 
that the interests of the citizens of Newark demanded, not 
merely that the said nuisance arising from the said stream 

40 should be abated, but also that a large trunk sewer shou
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be constructed through Clay street and along the line of 
Mill brook, from High street to the Passaic river, into which * 
the connecting sewers already constructed, and hereafter to 
be constructed, might flow, they ordered the Street Cornmis- 
sioner of the said city, as stated in the said bill, to give the 
notice of intention in said bill particularly set forth ; and 
that the said Street Commissioner, on the day stated in said 
bill, did give the said notice in conformity with the order 
and direction of the municipal government of the said city ; 
and that subsequently, on the day stated in said bill, an or- 10 
dinance was passed and approved by the Mayor and Com-
mon Council of the said city, of which a true copy is cor-
rectly set forth in said bill.

And these defendants, further answering, admit that they 
directed the chairman of the Sewer Committee, and the 
Street Commissioner of the said city, to advertise for pro- 
posals for the construction of the said sewer, and that adver-
tisement was accordingly made, of which a copy is truly set 
forth in the said bill.

And these defendants, further answering, admit as stated 20 
in said bill, that it is the intention of the Mayor and Com-
mon Council of the city of Newark, unless restrained by the 
order of this honorable Court, to proceed to make a contract 
with some person or persons, to build and construct the said 
sewer in conformity with the plans and specifications herein-
after referred to.

And these defendants, further answering, say that it is 
true, as stated in said bill, that the said complainants and 
other persons interested who reside along the line of the 
proposed sewer, and in the immediate vicinity, and interest. 30 
ed in property along the line of Clay street, prepared and 
presented to the Mayor and Common Council of the city of 
Newark, a remonstrance against the construction of the said 
proposed sewer, and that the copy of the remonstrance at* 
toclied to the said bill is a true copy thereof.

And these defendants, further answering, say that notwith-
standing the remonstrance referred to, the Mayor and Com- 
mon Council of the said city, in the exercise of the power 
inferred upon them by the Legislature, ordered and direct- 
C(1 the construction of the said sewer, on the line specified 40

7
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in said ordinance; but these defendants say, that before any 
* notice of intention of the Mayor and Common Council of 

the said city to construct the said sewer, on. the line after, 
wards adopted was given, and before the passage of the 
ordinance providing for the construction of the same, in order 
to build a proper sewer to the best advantage for the people 
of the city, and at the least possible expense, consistent with 
the construction of a suitable and strong sewer, due regard 
being had to the future interests of the said city in this be- 

10 half, these defendants appointed a committee, by resolution 
of the Common Couticil of May fifth, eighteen hundred and 
seventy-six, to examine the various proposed lines for the 
construction of a sewer through Clay street and vicinity to 
the Passaic river, and to estimate the value of the land 
necessary to be taken and appropriated for that purpose, and 
to report the probable cost of each route to the Committee 
on Sewers and Drainage; and these defendants say, that the 
said committee so appointed, on the thirty-first day of May, 
eighteen hundred and seventy-six, made their report to the 

20 Committee on Sewers and Drainage of said city, and that 
said committee reported the same subsequently on the thirty- 
first day of May, eighteen hundred and seventy six, to the 
Common Council of the said city, and that a copy of said 
report of said committee is attached to this answer, and 
marked Exhibit A ; and these defendants pray that the 
same may be taken and regarded as a part of this answer.

And these defendants, further answering, say that the said 
committee reported that the plan subsequently adopted by 
the Common Council was the least expensive of any route 

30 that could be chosen for the construction of the said sewer.
And these defendants, further answering, say that t e 

diversion of the said Mill brook, by the construction and 
use of the proposed sewer, is merely incidental to the con 
struetion of a work of great public importance, and that 19 
diversion will cause no injury or loss to the said complainants, 
and in consequence thereof the said complainants are no 
entitled to demand the relief prayed for in their said bill.

And these defendants further say that although the sewer 
proposed to be constructed is a costly and expensive wor̂ ’ 

40 yet that the persons owning property along the line o
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said sewer, after its construction, will be liable to no other 
or greater assessment for the benefit -arising from the said . 
construction than they would be liable to, if a merely local 
sewer constructed at very much less expense should be built 

by the city.
And these defendants, further answering, say that the 

diagram hereto attached, marked Exhibit B, and which 
they pray may be considered as a part of this answer, shows 
the area of territory proposed to be drained by the said 
sewer, and the sewers already constructed in the said city 10 
which empty thereinto.

And these defendants, further answering, say that ttthe 
exhibit marked No. 3, annexed to the complainants' said 
bill, is a diagram showing the mauner in which the pro-
posed sewer is to be constructed in Clay street; that the 
same was made by the City Surveyor of the city of Newark, 
and that it is in all respects correct.

And these defendants, further answering, deny that^ihe 
main purpose and object to be accomplished in the con* 
struction of the said sewer, as hereinbefore stated, is the 20 
diversion of all the waters of Mill brook or First river from 
their accustomed channel into an artificial water-way, and 
that there is no present necessity for a sewer in Clay street, 
and that there is no desire on the part of the property own- 
ers interested to have the sewer constructed through the said 
street.

And these defendants further deny, in view of the allega-
tions hereinbefore made, and the necessity in their judgment 
fora large trunk sewer in that portion of the said city, that 
a sewer of smaller dimensions and little comparative cost 30 
will be all that is required for the best interests of the city . 
and they further say that if in the construction of the sewer 
along the line of the property of the said complainant, George 
Stondinger, the said sewer is placed at a greater depth than is 
usual in the construction of sewers beneath the surface of the 
street, so that it will be difficult and expensive to make connec-
tions therewith, or that the whole width of the street will be 
used in constructing the same as stated in said bill in order to 
maKe the said sewer of sufficient size to carry off the water 
accumulating therein, that the inconvenience occasioned 40
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thereby is incidental to the construction of all puhlie works 
and does not afford ground for the relief prayed ior in the 
said bill.

And these defendants, further answering, deny the state-
ment in the said bill, that it is the present purpose and in-
tention of the defendants to change the course of said Mill 
brook; west of High street; on the other hand they say that 
a sewer has already been constructed by the said defendants 
from Factory street to High street, on the line of the brook, 

10 and they further deny that the said sewer proposed to be 
constructed will be wholly made to carry off the water 
which will accumulate therein, and that as a consequence 
the surplus water thus diverted will flow over and on to the 
lands of the said complainants, to their damage and an- 
noyance. <

And these defendants, further answering, admit that the 
fall in the said brook from the reservoir, a distance of about 
four thousand feet west of High street, to Broad street, is 
about seventy feet;, but these defendants deny the statement 

20 of the said bill that the large quantity of water passing 
through the said proposed sewer, if constructed upon the 
plans provided for that purpose, (a copy of which is hereto 
attached, marked Exhibit C, and which the defendants pray 
may be taken as a part of this answer,) with the great ve-
locity which so great a fall will give it, will render the con-
struction of the said sewer dangerous to the property 
through which and over which and along which it will pass; 
on the contrary thereof, these defendants say that the said 
sewer as proposed to be constructed, at its outlet will drain 

30 an area of about sixteen hundred acres, the outlines of 
which district are shown by a red line on the map attached 
hereto, and marked Exhibit B.

And these defendants further say that the area of cross 
section of the lower part of the sewer is equal to one hun-
dred square feet, and that the sewer will be capable of dis-
charging about seven thousand gallons of water per seccnd; 
and these defendants say that the said amount of water 
which the said sewer, if constructed on the plans and speci 
fications as adopted, is capable of discharging, is larger than 

40 the amount which would accumulate in the said sewer, .

' '** t •. VV>.f
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the flowing of all the water of Mill brook through the same, 
and the drainage of all sewers now constructed or that 
could hereafter be constructed, connecting with the same, 
and also the drainage of all the houses constructed or that 
might be constructed upon all the lots on the streets to* 
eluded within the area drained by the said sewer.

And these defendants, further answering, say that in 
order to carry off the large volume of water which would 
accumulate in said sewer, special attention has been given 
and calculation made with reference to the strength of the 10 
walls of the said proposed sewer ; and 'that said sewer, if 
constructed according to the specifications attached hereto, 
will be sufficient in strength to carry off the said water 
without danger of breakage; and these defendants further 
say that the lower spetion of the said sewer is to be built 
on piles, timber and plank foundation, on the top of which 
is to be placed a rubble and concrete foundation to the 
depth of six inches, on which the arches of the same will 
rest—which arches will be sixteen inches in thickness, and 
surrounded by rubble masonry of the thickness of two leet 20 
and over ; that the upper section of the sewer below Broad 
street will rest on a rubble and concrete foundation, o f  the 
thickness of sixteen inches, on which will be laid the arches 
of the sewer, of the thickness before designated, and sur-
rounded by rubble masonry of a thickness of two feet and 
over; that the upper section of the said sewer between 
Broad and High streets will be of a circular shape, nine 
feet in diameter, with twelve inch brick walls resting on a 
rubble and concrete foundation, of a thickness of twelve 
inches, and surrounded with rubble masonry of a thickness 30 
of fifteen inches and over.

And these defendants, further answering, deny that the 
mouth of the sewer, if constructed as proposed, will be at 
all times three or four feet below ordinary high water mark, 
and that at times the waters of the Passaic rise to such a 
height that more than one-half of the entire sewer, if construct-
ed on the plans suggested, will be filled thereby as far back as 
Ogden street, and that the pressure which will be brought 
upon the sewer necessary to displace so largo a quantity of 
water, and force a passage for the stream passing through 40
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the same, will render the proposed sewer, so to be con* 
structed, dangerous to the property over and through which 
it passes, and that the property of the said complainants 
will be injured in value thereby; on the contrary thereof, 
these defendants say that the said sewer will be large 
enough in capacity and strong enough in construction, °as 
hereinbefore particularly set forth, to answer all emergen-
cies; that at mean high water the bottom of the sewer at 
the outlet at Passaic street will be two feet six inches below 

10 the same, and the surface of the water at high tide will ex-
tend through the sewer at a decreasing depth, to Ogdon 
stieet; that in making the specifications hereto attached for 
said sewer, the matter last suggested in the said bill was 
considered, and the conclusion mathematically reached, that 
the said sewer, if constructed upon the plans and specifica-
tions adopted for its construction, will be of sufficient ca-
pacity and strength to carry off all the accumulated water 
without injury to the property owners, as hereinbefore stated.

And these defendants, further answering, say that in 
20 pursuance of the ordinance of the Common Council of the 

city of Newark, providing for the construction of the said 
sewer, application was made to the Circuit Court of the 
County of Essex, on the fourteenth day of August, eighteen 
hundred and seventy-six, in conformity with law, for the 
appointment of commissioners to make an estimate and as-
sessment of the damages sustained by any owner or owners 
of land and real estate taken and appropriated, and neces-
sary to be taken and appropriated in the construction of 
the sewer, and by the diversion of Mill brook from its pres- 

30 ent location into said sewer.
And these defendants, further answering, say that under 

and by virtue of the supplement to the act entitled “ An act 
to revise and amend the charter of the city of Newark, ap- 
proved March eleventh, eighteen hundred and fifty-seven, 
which said supplement was approved March twenty-seventh, 
eighteen hundred and seventy-four, it was provided that 
whenever it should be deemed expedient or necessary by the 
Common Council of the city of Newark, to take ana appro-
priate or divert, or make any use of any body of water or stream,

40 or portion of water in or for the construction or use, or outlet of
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tiny sewer or drain in said city, or in connection with any such 
construction or use. or outlet, that the Mayor and Common 
Council should appoint five disinterested freeholders to make 
an estimate and assessment of the damages sustained by the 
owner of land taken, or persons having any legal right or 
claim to the use or enjoyment of the said stream or portion 
of water; and further, that the commissioners appointed by 
the Common Council to make an estimate and assessment of 
the damages which any owner of land and real estate taken 
for any sewer or drain in said city would sustain by such 10 
taking, may also estimate and assess the damage which any 
owner of or person having any legal claim or right to the 
use or enjoyment of any body or stream or portion of water 
in said city would sustain by the taking and appropriating 
or diversion or use of such body or stream, or portion of 
water, in or for the construction or use or outlet of such 
sewer or drain, or in connection with such sewer, drain or 
outlet, and the sum so estimated as damages should be a 
portion of the amount of the costs, damages and expenses 
of the construction of the' sewer, 20

And these defendants, further answering, say that by an 
act entitled “ A further supplement to the act entitled ‘ An 
act to revise and amend the charter of the city of Newark/ ”  
approved March eleventh, eighteen hundred and seventy- 
five, the Circuit Court of the County of Essex, on applica-
tion on behalf of the Mayor and Common Council of the 
city of Newark, were authorized to appoint commissioners 
to estimate and assess damages and benefits in all cases in 
which such commissioners had been previously appointed by 
the Common Council; and that by a further supplement to 30 
the act entitled “ An act to revise and amend the charter of 
the city of Newark,” approved April sixth, eighteen hun- 
red and seventy-five, it was provided that the commission* 

ers to thereafter appointed to estimate and assess dam- 
®!?C8 and benefits under the act to which such act was a suf- 
c'cnt or any supplement thereto, should be only three in 

number; that all the said acts last referred to are public 
nets, and these defendants claim the benefit of all o f them to
*° extent they are herein referred to as if they were fully 

herein set forth. 40
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And these defendants, farther answering, say that the said 
Circuit Court, on the day of the application for the appoint-
ment of commissioners to make the assessment hereinbefore 
recited, appointed three commissioners to make an assess 
ment of damages in conformity therewith ; and that the said 
commissioners after being duly qualified, examined said 
matter submitted to them, and have made their report to 
the said Court, of damages sustained by any owner of lands 
and real estate taken, by the construction of the said sewer, 

10 and by the diversion of the waters of the said Mill brook, 
and that notice o f thé confirmation of the said report by the 
said Court, has been advertised for the eighteenth day of 
December, eighteen hundred and seventy-six; and that 
although no compensation appears from the said report, to 
have been awarded to the said complainants, yet these de- 
fendants insist that by reason of the fact that no land ol 
either o f the said complainants that has not already been 
dedicated to the public use, and accepted by the said city, 
is necessary to be taken in the construction of the said 

20 sewer, and that no injury will accrue to either of the said 
complainants by the diversion o f the waters of the said Mill 
brook, the said complainants aro not entitled to compensa-
tion.

And these defendants deny that the said proposed sewer 
will be an artificial water course over and through the prop-
erty of the said George Stoudinger, to be constructed under 
the pretence of building a sewer to receive and carry off 
the ordinary drainage of the land in the vicinity thereof; 
but they say that the contrary of said statement sufficiently 

30 appears from the foregoing parts of this answer.
And these defendants deny that the construction of the 

said sewer through the said street in the manner and for the 
purpose specified herein, is not for the public benefit, and is 
not demanded by the public good ; and that if it be neces-
sary for the public health, or for any other purpose, to have 
the water of the said stream covered or confined, that t e 
bed of the said stream could be more cheaply and safe y 
used for that purpose than the said street, as appears from 
the statements hereinbefore made in this answer.

40 And these defendants, further answering, say that althoug
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the said complainant, -George Stoudinger, dedicated his prop-
erty in Clay street for a public highway, and the title may 
still remain in him subject to the public easement, yet they 
deny that the said city has no right to take and use the same 
for the purpose of the construction of the. said, sewer, with-
out first making compensation to the said complainant, George 
Stoudinger.

And these defendants, further answering, say that it may 
be true as stated in said bill, that the said complainants’
David M. Meeker and Stephen J. Meeker, occupy and tise 10  

the premises in said' bill stated for the purposes therein 
stated; that the grade of Clay street as established by’ the 
municipal authorities of Newark, was established after the 
said foundry building was erected, and is about two feet 
above the floor of said building, but they have no knowl-
edge thereof, save from the said bill, and leave the said com-
plainants to make such proof thereof as they shall deem 
proper; but these defendants deny that the said proposed 
sewer will como within eighteen inches of the surface of the 
said street in front of the foundry building oi the said com- 20 
plainants last named, which will make it impossible for them 
to tap or use the said sewer; and they say that the said sewer 
as proposed to be constructed will not pass within sixty feet 
of the property of the said complainants, David M. Meeker, 
and Stephen J. Meeker, as appears by the map attached to 
the complainants’ said bill marked Exhibit No. 1, and that 
if they desire to connect at the northeast corner of Mount 
Pleasant avenue, the only point at which they can connect 
therewith, the distance being sixty or seventy feet from the 
property of the said complainants, Meeker, a sufficient de 30 
scent could be obtained to prevent the water backing up 
upon their property, as they charge in their said bill.

And these defendants, further answering, say that it is true 
that if the water which now runs along Mill brook should be 
diverted into the said proposed sewer, and the bed of the 
said Mill brook filled up, there would be no way for the es- 
cape of the accumulation of the water, except through Clay 
street; yet these defendants say7, as hereinbefore stated, that 
the sewer proposed to be constructed will be of sufficient 
dimensions and capacity to carry off all the water accumu- 40

9
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lated therein, and that without injury to the property of the 
said complainants, and that water flowing into Clay street 
will be carried into the sewer, and so conducted into the 
river, and that the fear of the said complainants as stated 
in said bill, that any injury may arise to his property by 
means of the said water overflowing the property of the 
said complainants, is entirely supposititious and improbable, 
and affords no grounds for equitable relief; and these de- 
fendants deny all combination and confederacy in the said

10 bill charged without this, that any other matter or thing in 
the said bill o f complaint contained, material or necessary 
for these defendants to make answer unto and not herein and 
hereby well and sufficiently answered, confessed and avoided, 
traversed or denied, is true to the knowledge and belief of 
these defendants. All which matters and things these de-
defendants are ready to aver, maintain and prove, as this 
Honorable Court shall direct, and they humbly pray that 
they may be hence dismissed, with their reasonable costs and 
charges in this behalf, most wrongfully sustained.

20 HENRY YOUNG,
Sol’r and Counsel with Defendants.

N e w  J e r s e y , 1 
Es s e x  Co u n t y . { ss'

H e n r y  J. Y a t e s , being duly sworn according to law, 
on his oath saith, that he is Mayor o f the city of Newark, 
the defendants in the foregoing answer named; that the 
facts, matters and things therein set forth so far as they re-
late to the acts and deeds o f the said defendants, are true, 
and 30 far as they relate to the acts and deeds of any other 

30 person or persons, he believes them to be true.
Sworn and subscribed before )

me, this 11th day of D e -> HENRY J. YATES, 
cember, 1876, ) Mayor,

F r e d ’k  T. J o h n s o n ,
JYotary Public, Newark, JV. J.

N e w  J e r s e y , )* > SS
Es s e x  Co u n t y . ( *

H e n r y  Y o u n g , being duly sworn according to law, on his 
oath says, that he is City Counsel of the city of Newark,
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and has been such since on or about the first day of Jan* 
uary, 1876 ; that on or about the fourteenth day of August, 
eighteen hundred and seventy-six, by instruction of the 
Mayor and Common Council of the city of Newark, he 
applied to the Circuit Court of the county of Essex, for the 
appointment of commissioners to estimate and assess the 
damages sustained by any owner of land and real estate 
taken and appropriated, and necessary to be taken and 
appropriated, in the construction of the sewer known 
as Mill brook sewer, and by the diversion of Mill brook 10 
from its present location into said sewer; that said 
Circuit Court on the day of said application, appointed as 
such commissioners, Aram G. .Sayre, Henry N. Parkhurst 
and Hiram M. Rhodes, and that commissioners were duly 
qualified to act as such; that said commissioners have made 
their report of damages in conformity with the order of 
said Court, and that said report has been filed in the office 
of the Clerk of the county of Essex, in conformity with law 
and notice given of the application to the said Court, on the 
eighteenth day of December, 1876, for confirmation of the 20 
same.
Sworn and subscribed before ) 

me, this 11th day of Decern- > HENRY YOUNG. 
ber,A.D. 1876, )

Da n ie l  W . Ba k e r , M. C. C.

Ne w  Je r s e y , [
Esse x Co u n t y . \ ss'

H e n r y  N. P a r k h u r s t , of full age, being duly sworn 
according to law, on his oath saith, that he was one of the 
commissioners appointed by the Circuit Court of the county 30 
of Essex, to make an estimate and assessment of the dam-
ages sustained by the owners of land taken in constructing 
Mill brook sewer, and also by reason of the diversion of the 
said brook; that Aram G. Sayre and Hiram M. Rhodes 
Wcre also appointed commissioners with him; that the said 
commissioners made an examination on the ground of tho 
proposed line of the sewer, and considered the damages, if 
any, suffered by each owner of property by reason of land 
taken or water diverted by the construction of the said
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sewer, and made their report of damages sustained by all 
the owners of the construction of the said sewer on the 
day of eighteen hundred and seventy-six, and caused 
the same to be filed in the office of the Clerk of the county 
of Essex; that no award of damages was made to either 
George Stoudinger, David M. Meeker or Stephen J. Meeker, 
for the reason that the said commissioners, after careful ex-
amination of all the property that would be damaged by the 
said proposed sewer, concluded that neither of the said in- 

10 dividuals was injured thereby, either by the diversion of the 
water of said brook, or the taking of land for the construc-
tion of said sewer.
Sworn and subscribed before )

me, this ninth day of De > HENRY N. PARKHURST. 
cember, A. D. 1876, )

F r a n k  B. A l l e n , M . C . C. o f  Jf. J.

N e w  J e r s e y , )
E s s e x  Co u n t y ,

' . P e t e r  W e t z e l , being duly sworn according to law, on 
20 his oath'says, that he is City Surveyor of the city of Newark 

and has been such from about the first of January last; that 
he is well acquainted with the line adopted by the Common 
Council of said city for the construction of the Mill brook 
sewer, and was one of the committee to whom the question 
of the route for the sewer in the neighborhood of Mill 
brook was submitted. ’

Deponent further says, that as such City Surveyor he 
drew the plans and specifications for the construction of the 
contemplated work, and that the specifications attached to 

30 the foregoing answer are the specifications which deponent 
drew for the construction of the said work; deponent further 
says, that he is now and for many years past has been ac-
quainted with the condition of Clay street in the city of 
ark, between High and Ogden streets, and that to deponents 
knowledge the said street has for a number of years past 
been used by the public as a public highway of the ciy! 
deponent further says, that in the year eighteen hundred 
and fifty-five, the said street between High and Broad streets 
had been dedicated by George Stoudinger in the foregone
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answer named to the city of Newark, and that in- said yean 
a-contract was made- by authority o f the1 city to grade said 
Clay street between High and Bread streets, and- that the' 
city paid the1 costs of the said gradings; and that on or  
about the fifth day of August, 1876, deponent in conformity 
with-the statute ini such- case made and1 provided, and by’ 
the direction of the Common Council, caused a* survey of the 
said street between Broad and Ogden streets to be made' 
and filed! in the office of the-Clerk of the county of Essex, 
and recorded in the book, of records; of roads and highways- 10 
for the said county ; and deponent further1 says, that he has 
examined the map marked. Exhibit Not 1, attached to the 
complainants’ said bill, and which saida complainants state 
in. their bill exhibits correctly the location o f  their said 
propertieson Clay street in; said: city, and* thatdronr anex:; 
animation of said map it appears that the* properties; of 
David M. Meeker, Stephen J. Meeker and- George Stoud- 
inger, in1, the foregoing answer named',« do not abut or border- 
on the line of the stream known as; First river or1 Mill 
brook, and that the: said complainants1 have no* right's; or 20 
privileges as riparian proprietors in said- stream ;• and that 
to deponent’s knowledge the said David M. Meeker, Stephen 

Meeker and George Stoudinger do not use the said stream 
oi water for manufacturing or any other lawful' purpose p 
nor to deponent’s.knowledge is the said stream- used in' man- 
nfacturing or for any other purpose by any person owning 
property upon, the1 line of the said stream;;: deponent- further' 
says* that he knows that frequent complaint’ has been; made 
to the Cotnmon Council of the city’ of Newark o f the: foul 
and unwholesome condition of the1 waters of Mill brook in ^  
consequence of their being m repository lor garbage, dead 
animals and othor' offensive matter; deponent furthersays; 
that several sewers constructed in the’said-city empty their 
contents into said stream; especially the Orange; Plane and 
Broad street sewer, which empties into the; stream at Broad' 
sheet at the'- stone bridge1-; also the West Monroe and Dick-
erson street sewer, which: empties into the brook' near West 

onroe street; the-'Seventh avenue and High street sewer, 
which empties into the stream at High street; and that1 the 
cposrtsifiowing into said brook from the said sewers flow 40 

10.
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through the stream to the Passaic river; and deponent 
further says, that he knows from the statements and pro-
ceedings of the Common Council of the city of Newark, that 
while one purpose in constructing the proposed sewer was 
to remove the nuisance at present occasioned by the said 
stream, yet that the cogent reason was to construct a large 
trunk sewer with which other sewers than those above 
specified already constituted, and sewers to be afterwards 
constructed, would connect; deponent further says, that a 

10 copy of the report of the Special Committee appointed by 
the Common Council to examine as to the best route for the 
proposed sewer, and to report the probable cost of the dif-
ferent routes, is attached to the answer filed in this cause, 
and is a correct copy, and from said report it appears that 
the plan adopted by the Common Council was the least ex-
pensive route suggested by the committee; deponent further 
says, that he is well acquainted with the location and owner-
ship of the property-in the line of the said brook, and from his 
knowledge thereof he is able to state that no injury or loss can 

20 occur to the said George Stoudinger, David M. Meeker and 
Stephen JV Meeker, by reason of the diversion of the waters 
of the said stream into the proposed sewer, or by the con-
struction of a sewer through Clay street, in the manner pro-
posed, the said George Stoudinger, David M. Meeker and 
Stephen J. Meeker, having no water rights in the said 
stream. Deponent further says, that the diagram hereto 
attached, marked Exhibit B, exhibits truly the area of the 
territory proposed to be drained by the said sewer, and 
sewers already constructed in the said city which empty 

30 thereinto; that the red line on said map shows the district 
drained by the Mill brook sewer, and the blue lines show the 
sewers already constructed, and that the area of territory 
that will be drained by the said sewers, is about sixteen 
hundred acres. Deponent further says, that the said sower, 
if constructed on its present plan, will not change the course 
Of Mill brook, west of High street; on the other hand, he 
says that a sewer has already been constructed by tie 
Mayor and Common Council of the city of Newark, from 
Factory street to High street, on the line of Mill broo } 

40 and deponent further says, that the sewer proposed to
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constructed will be entirely adequate, and more than a de-
bate to receive and carry off all the water that will be 
drained into the sewer within the said district. Deponent 
farther says, that he has made it a matter of careful mathe-
matical calculation as to the quantity of water that will flow 
from the area proposed to be benefited by the said sewer 
into the same, and that the sewer as proposed to be con-
structed will be amply sufficient to carry off all the water 
accumulated therein; that the calculation is based upon the 
amount of rainfall, and from the amount of house drainage 
and household drainage; that as a basis of calculation it has 
been estimated that the maximum amount of rainfall in one 
hour will be one inch, which is above the maximum amount 
of rain which the records show falls during the heaviest 
storms; that taking this as a basis, deponent has estimated 
the possible amount of rain that might be drained into the 
said sewer, at any time together, with the house drainage* 
and has estimated that the sewer as proposed to be con-
structed, will be more than sufficient to carry off the water 
flowing into the said sewer from these sources. Deponent 
further says, that the area of cross section of the lower part 
of the sewer is equal to one hundred square feet, and that 
the sewer is capable of discharging about seven thousand 
gallons of water per second ; which amount as already 
stated is larger than the amount which could accumulate in 
said sewer by the flowing of all the waters of Mill brook 
through the same, and the drainage of all the sewers now 
constructed, or'hereafter to be constructed, connecting with 
the same, and also the drainage of all houses constructed, or 
that may be constructed upon the lands within the district 
proposed to be drained, and the surface drainage of the 
same. And deponent further says, that he has calculated 
mathematically the strength of the walls of the proposed 
sewer, capable of resisting the pressure that will be brought 

 ̂ bear upon them, and that the walls of the proposed 
êr will be a,mply adequate to prevent any injury or loss 

from breakage of the same ; that this calculation is founded 
DP°n mathematical formulas used in the construction of such 
W° Deponent further says, that the lower section of the 
proposed sewer is to be built of piles, timber and plank

10

20

30

40



foundation-, on the top of which will be placed* a rabble and 
concrete foundation to the: depth of six; inches,, on- which) the 
arches of the sewer will rest,, which said, arches will be six- 
teen; inches in thickness, and surrounded by rubble masonry 
of the thickness of two feet and over; that the upper sec-
tion; of the sewer below Broad street, will rest on a rubble 
and, concrete foundation, of a, thickness of sixteen inches, on 
which; will be laid the arches of the sewer of the thickness; 
before, designated, and surrounded by rubble masonry of a 

10 thickness of .two feet,and, over*; that the; upper section of the 
said sewer; between Broad and High streets will be of a cir-
cular shape, nice, feet in diameter, with; twelve inch brick 
walls, resting in a< ruJbble.and concrete foundation of a thick-
ness of twelve inches and surrounded, by rubble masonry of 
ai thickness of fifteen inches and . over. Deponent further 
says, that at mean high, water mark the bottom of the sewer 
at the outlet at Passaic, street, will be two feet six inches 
below the same, and that the surface of the water at high 
tidewill extend through; the same at a decreasing depth to 

20 0  gdemstneet; that in making the-.specifications.attached to 
the foregoing answer for the said; sewer, the conclusion was 
mathematically reached,, that the sewer if constructed upon 
the plans and* specifications adopted, for its construction, 
would be of sufficient capacity and strength to carry off all the 
accumulation of water without injury to; the property owners 
along or near the lino of the sewer. Deponent further says; 
that if the-said; sewer is constructed on; the plan suggested 
bytlie Common Council and in the manner proposed, it 
wu 11 drain a-large extent of territory needing; drainage, and 

30; will bean all respects an improvementof great public benefit. 
Deponent further says, thatironcan examination made of the 
property of the said David M. Meeker and Stephen: J. Meeker,
on Clay street, with reference to the proposed.sewer,it appeals 
that the sower will not pass in front of the foundry building 
of the said David M..Meeker and Stephen J. Meeker within a 
distance o f sixty or seventy feet,, and that even if the floor 
o f their foundry is now placed two feet below the present 
grade of the street; it will still bo above tlic top of the aieh 
o f the sewer proposed to; be constructed; and that if 

40; said David M. Meeker and Stephen Meekei desire
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connect with the said sewer at the northeast corner ot 
Mount Pleasant avenue, which is the nearest point at which 
they could connect therewith, the distance being sixty or 
seventy feet from their property, a sufficient descent can be 
obtained to prevent the water backing upon their property 
and damaging them; and deponent further says, that the 
sewer as proposed to be constructed as already stated will 
be more than sufficient to carry off all the accumulation of 
water in Clay street and High street within the district 
drained, and that there is no possibility that any water by 10 
reason of the insufficiency of the sewer will flow through 
Clay street, and so on to the property of the said David M. 
Meeker and Stephen J. Meeker, but that all water flowing 
into the said street will be carried through said sewer into 
the Passaic river.
Sworn and subscribed before me, ) 

this ninth day of December, A. } PETER WITZEL.
D. 1876, )

Da n iel  W. B a k e r , M . C. C. o f  New Jersey.

St at e  op  N e w  J e r s e y , i ■ 20
Cou nt y  o f  Es s e x , j SS'_

Wi ll ia m A. Sm i t h , being duly sworn according to law , 
on his oath says, that he is a practicing physician of the city 
of Newark, aDd has been such for eleven years past; that 
hei8 an alderman of the said city from the Eighth ward, 
and also a member of the Board of Health of said city ; 
that he is well acquainted with the sanitary condition of 
Mill brook in said city ; that the said brook is used by the 
inhabitants of the city residing along the line thereof as an 
emptying place for filth, garbage, dead animals and other 30 
noisome and offensive matter, and that several sewers o f the 
said city empty into the said stream, the result of which is 
that a disagreeable and unhealthy stench is emitted thero- 
rom; that from his knowledge of the sanitary condition of 
* people living in the said ward through which the said 
rook passes, he is satisfied that tho brook in its present 

condition greatly imperils the health of the people living 
0ngits bank; that complaints have been made before the

11
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Board of Health of said city by persons living near the 
said brook; that the said brook for the reason above stated 
was a great nuisance and annoyance to them, and the said 
complaint to deponent's knowledge communicated to the 
members of the Common Council of said city.
Sworn and subscribed before me, ) 

this ninth day of December, A. > WM. A. SMITH, MD 
D. 1876, )

T ho mas  C. P r o vo st ,
10 Master m Chancery of N. J.

N e w  Je r s e y , )
Es s e x  Co u n t y , j '

T heo dore  F. B a l d w i n , being duly sworn according to 
law, on his oath saith, that he is the owner of the tract of 
land in the city of Newark, on Mount Pleasant avenue, run-
ning back and along the line of Mill brook; that he is well 
acquainted with the character of the stream and the prop-
erty adjacent thereto; that the said brook is used by the 
people living along the line of the stream as a repository 

20 of filth, garbage, offal, dead animals and other noxious and 
noisome matter ; deponent further says, that several sewers 
of the city of Newark empty into the said brook above 
High street and flow through the brook to the Passaic river, 
and that a large number of privies are situated over the 
said brook, the contents of which are emptied into the 
stream, and that in consequence thereof the waters of the 
same, especially in warm weather, are foul and emit a dis-
agreeable stench disastrous to the health of the people 
living in the neighborhood; that the house upon his prem- 

30 ises has been occupied by the same tenant for over three 
years past, and by reason of the disagreeable odors arising 
from the said stream, the said tenant and his family are 
obliged during the warm weather to remove from t e 
premises and leave the same unoccupied, and in consequenc 
of the said nuisance the rental value of the said property is 
largely diminished; deponent further says, that he and 
other persons owning property in the vicinity of the sai 
brook, on March 12th, 1875, presented to the Common
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Council a petition for a sewer to divert the said stream and 
abate the nuisance occasioned thereby to the said property
owners.
Sworn and subscribed before me, 

this ninth day of December, A.
D.1876,

T. F. BALDW IN.

A l ber t  P. Oo n d it ,
Master in Chancery of JV. J.
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e x h i b i t s .

[Exhibit A, for Defendants.]

Newark, May 31, 1876. ♦ 
To the Committee on Sewers and Drainage :

Gentlemen The committee appointed by resolution of 
the Common Council of May 5th, 1876, to examine the var-
ious proposed lines for the construction of a sewer through 
Clay street and the vicinity to the Passaic river, and to 
estimate the value of the land necessary to be taken and 
appropriated for that purpose, and to report the probable 

10 cost of each route to the Committee on Sewers and Drain-
age, beg leave respectfully to report as follows:

They find upon examination three practicable routes.
1. The first route proposed follows the line of Mill brook 

from High street to the river.
Your committee regard this as the most expensive of the 

routes contemplated. Its adoption will occasion the removal 
of buildings erected at large cost and the condemnation of 
a considerable tract of-valuable land.

Your committee have considered the feasibility of obtain- 
20 ing the mere right of way over the land necessary to be 

entered upon for the construction of the sewer if this route 
were adopted. The tortuous character of the route pro-
posed with the accompanying liability to breakage, and the 
necessity of free access, renders it imperative that the land 
taken for this route, if  adopted, should be condemned. 
Further, the bridges at the street crossings on the suggested 
route are not adapted to sewer construction, and their use 
in that respect is regarded as impracticable

The objections to this route as suggested to the minds of 
30 your committee in addition to the expense, are-«-
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First. The number of curves that would necessarily ex-
ist in a sewer constructed on the line of the brook. These 
would impede the free flow of water and endanger the 
durability of the sewer.

Second. The remoteness of the sewer from dwellings on 
parallel streets, and the consequent heavy expense to prop-
erty owners in making connections therewith, if at all prac-
ticable.

The estimated cost of the route is—
For buildings and lands, . . . $59,000 10

, Cost of construction of sewer, *r . 61,000

Total, . . . . .  $120,000

A further objection to the adoption of this route is, that 
the frontage on the’ line thereof liable to a direct assessment 
for benefit is inconsiderable. Your committee are of the 
opinion that a small part only of the cost of the sewer on 
this route could be assessed upon property fronting on the 
line thereof.

2. The second route considered, contemplated the con-
struction of a sewer through Clay street, Mount Pleasant 20 
avenue, Mill brook and Passaic street.

The adoption of this route would require the condemna-
tion of land from the corner of Mount Pleasant avenue and 
Clay street to Ogden street, and from Passaic street to the 
river, at an estimated cost of $10,000

Cost of sewer, . . . . .  60,000

T o t a l ........................................... $70,000

The frontage liable to an assessment for benefits by the 
construction of a sewer along the line of this route has 
been estimated to be about 2,400 feet. 30

Your committee have calculated that the cost of a sewer 
constructed on this line might be reduced by direct assess-
ment on property fronting on the same to the amount of 
about $3,600.

*• YAe third route suggested, is through Clay street, 
from High street to the river. The adoption of this route 

12 ,
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would require the opening of Clay street from Ogden street 
to the river at an estimated cost of . . $18,000

Cost of sewer, . . . . . 56 000

Total> • .. . . $74,000

The frontage along the line of this 'route liable to an as-
sessment for benefits' for. the construction of the sewer, has 
been estimated to be about 3,500 feet.

Your committee have estimated that the cost of a sewer 
on this route would be reduced by assessments for benefits 

10 by the opening of Clay street to the river, and the construc-
tion of the drain to the amount of at least $11,000.

The directness of this line, its freedom from curves and 
the cost of its construction, commend it to your committee 
as the most desirable and advantageous.

Your committee beg leave further to sav,* that the surface 
drainage for which an assessment for benefits might be im-
posed, would be the same whichever route is adopted.

Your committee beg leave to summarize the cost to the 
city by the construction of a sewer on the proposed routes, 

20 after deducting possible assessments for benefits, as follows:
The cost of construction on the first route

suggested, . . . .  $120,000
The cost of construction on the second route

suggested, . . . . 66,400
The cost of construction on the third route

suggested, . . . .  63,000

This estimate does not include possible reductions for 
benefits from surface drainage, which would be the same in 
the judgment of. your committee in each case.

30 Your committee have further considered the possible cost 
to the city by the diversion of Mill brook, and are of opin-
ion that the waters of this brook would be practically di-
verted by the construction o f a sewer on either of the 
routes suggested, and the cost to the city consequently the 
same in each case.

They have not considered the question of the diversion 
of this brook, an important element of cost in their calcula-
tion. The brook is now mainly useful as a channel for the 
flow of surface water drained from the surrounding country. 

40 Your committee are further informed that several sewers



47

are emptied into the brook above High street. It is not, 
so far as we have been able to learn, at present used or use-
ful for manufacturing purposes. We have considered that 
its diversion would be of little loss or injury to the neigh-
boring property owners. . ,

The examination made by your committee has led them 
to the conclusion that the property owners along the line, 
and in the vicinity of Mill brook, are entitled to relief, and 
they respectfully suggest, should the cost of the proposed 
sewer determine your honorable body to delay its construe- 10 
tion to more prosperous times, when the financial burden 
might be more easily borne, both by the property owners 
and the city at large, that the banks of the brook should 
be raised and the channel deepened, so that the flow of the 
stream through the brook might be more rapid, and the foul 
and stagnant water thereby removed.

• Respectfully submitted,

J. C. LUDLOW,
WM. A. RIGHTER,
HENRY YOUNGr, City Counsel. 20 
PETER W ITZ EL, City Surveyor.

Ne w  Je b s e y , ) ,
Esse x  Co u n t y . ( ss*

Earr and  K i t c h e l l , being duly sworn according to law, 
on h*s oath saith, that he is the owner of a lot of land on the 
northerly side of Clay street, in the city of Newark, run-
ning back to, and along the line of Mill brook, and has 
occupied a dwelling house on the north side of said street, 
distant from said brook about fifty feet, and located on a 
lot running back to said brook, since the year eighteen hun- 30 
dred and forty-nine : that when he first took up his residence 
m said dwelling, the waters of said brook were sweet and 
pore and remained so up to about twelve or fifteen years since ; 
that at or about that time the said stream began to be con- 
tanainated, by reason of the filth and impurities therein and 
Droed into it by persons residing along the line of the 
j /eam anc* fr’om the sewers constructed by the city authori- 

* an âs such causes from year to year become



48

more foul, impure and contaminated, until at present the 
same in the opinion of deponent is injurious and prejudicial 
to the comfort and health of the persons residing in the 
neighbohood of the same; and deponent further saith, that 
the foul and offensive odors and stench arising from said 
stream in the warm weather are frequently such, as to render 
it necessary to close the windows and doors of the dwellings 
along the line of the stream; and deponent further saith, 
that ho believes the construction of a sewer whereby the 

10 waters of said stream can be carried off, will add materially 
to the value of the property in the vicinity thereof, and will 
greatly promote the health and comfort of residents in that 
part of the city.
Sworn and subscribed before ) 

me, at Newark, this 9th day > FARRAND KITCHELL. 
of December, A.D. 1876, )

A l b e r t  P. Co n d it ,
Master in Chancery o f  N. J.
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[Exhibit D, for Defendants.]

S P B O I F I O A T I O N S  

Fo b Co n st ru ct in g  Se w e r  t h r o u g h  C l a y  St r e e t  a n d  a l o n g  t h e  L i n e  

o f  Mi l l  B r o o k , f r o m  t h e  W e s t e r l y  l i n e  o f  H i g h  S t r e e t  

t o  t h e  E a s t e r l y  l i n e  o f  P a c i f i c  St r e e t .

(1.) The work to be commenced on the first day of Time.

April, 1877, or such time as may be designated by the 
City Surveyor and Street Commissioner; to be carried 
on in such sections as these officers may direct, and to 
be completed by or before the first day of September,
1877.

("•) The size, form and dimensions of the sewer, its Location, 
location, the depth of excavation, the location of the dimenSons. 
street basins, with connecting shoots, and of the man-
holes to correspond with the plan on file in the office of 
the City Surveyor.

(3.) The ground shall be excavated in open trenches Excavation, 
to the necessary width and depth, as shown on plan, 
n rock cuttings the trenches are to be excavated at 
east four inches wider than the exterior diameter of 
the sewer, and filled with concrete to the exact form 
and grade ot the sewer.

(4.) For the foundation of the lower section of the Foundation 

ooble sewer, white oak piles, ten inches on the head pUes'
(wien sawed off to the proper grade,) and six inches 
* o point, are to be driven firmly in the solid ground, 

at such distances apart as shown on the plan, 
merused to weigh not less than fifteen hundred 

\ caP pieces are to be ten by twelvp inches Capping.

McMf ^ ne’ transversely to the line of the sewer, 
o ted to the piles with twenty-four inch spikes, or 

B  mortice and tenon joints. The area between the 
“  caPs> bo be filled with clay or gravel to the 

surf0 Câ S’ an(* thoroughly rammed. The whole 
thus formed to be planked with four inch yellow 

13 • ' I I  I ' U
Planking.
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pine plank, ordinary width, free from sap and bad 
knots, to be laid longitudinally. Ten by twelve inch 
timbers extending the full width of the foundation and 
planked with four inch material as above, will be laid 
from the point where the piling ends, as shown on the 
drawing.

£asonrytone ^  .Rubbl€ stone masonry, of thickness 'shown on 
plan, with compact joints of cement mortar and six 
inches o f good concrete, is to form the foundation and 
bed for the brick work, (except in rock cuttings,) and 
the filling between the double sewer.

Trenching. At the westerly end o f the piling a trench is to be 
excavated tranversely to the line of sower, and three 
feet on cither side of same; two feet wideband to a 
depth of two feet or more in solid ground, and filled 
with concrete to the under side of the planking.

Sewer Outlet. (6.) The outlet of the sewer to be built of sand 
stone, as shown on the drawings; with cut beds and

S o n  wall. °̂.intS t0 the Sprin® ° f  the arch‘ The P°int ofthe
1 " division wall of the double sewer, at the westerly end

of the same, also to be built of sand stone, cut with 
smooth face to the proper bevel, and laid with three- 
eighth inch joints. The blocks to be not less than 
three feet long and properly anchored with iron bolts.

Back-fliiing. (7.) Back filling to be three feet in depth above the 
top and on either side of the sewer, between the outlet 
and the easterly line of Mount Pleasant avenue.

Excavation (^ ) a^ cases of rock blasting, the blast to be 
carefully covered with heavy timber. Where a line of 
main water pipe intersects the line of the trench, any 
rock necessary to be excavated for a width of five feet 
in the clear, on each side of the said pipe, is in all cases 
to be removed without blasting.

Whenever hard stratified rock in natural beds shall 
be encountered in excavating the trench, it shall be 
stripped in sections of not less than fifty lineal feet, 
and the City Surveyor shall then measure the actual 
amount of excavation required for the sewqr. The sum 
of two dollars and fifty cents per cubic yard will be 
allowed for rock excavation. No soft or disintegrated 
rock which can be removed with a pick, or boulders, or 
loose rock in rock fillings or elsewhere, and no rock 
whatsoever, outside the exterior lines of the required
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limits which may become detached or loosened, or may 
fall into the trench, will be allowed for.

(9.) The sides of the excavations shall be supported Sheet piling, 

with suitable plank and shoring, whenever necessary' 
but no allowance will be made therefor; in all cases* 
the sheet piling to be drawn up as the work progresses’ 
unless otherwise ordered by the City purveyor or 
Street Commissioner.

(10.) The materials used in the construction, as also 
the earth excavated, shall be laid compactly on the line 
of the works and kept trimmed up, so as to be of as 
little inconvenience as possible to the public travel or 
adjoining tenants. In narrow streets, the contractor, 
shall, at his own expense, erect a board fence, and keep 
a passage way ol at least two feet six inches open on 
the sidewalk.

(11.) In the construction of the brick masonry, none Brickwork, 

but the best quality of whole North River or Jersey 
bricks burnt hard entirely through, shall be used, which * 
are to be thoroughly wet immediately before being laid.
Every brick is required to have full cement joints 
under bottom, sides and ends, which for each brick is 
to be formed at one operation, and in no case is it to be 
made by working in the cement after the brick is laid ; 
every course of brick is to be laid with a line, the 
bricks to be culled as they are brought upon the ground, 
after which all bricks found on inspection of an im-
proper quality, shall be immediately removed from the 
same.

(12) The cement mortar is to be composed o f the cement 
best quality of fresh hydraulic cement, mixed in the morfcar‘ 
proportion of one barrel of cement to two barrels of 
clean, sharp sand, free from loam. The materials shall 
be carefully mixed as wanted, fresh for the work in 
hand, and no mortar used which shall be found to be 
weak or imperfect from whatever cause.

(13.) The walls of the- brick sewer to be of the Construction
it,* i , o f brick work,
tnickness shpwn on plan. The bricks of the inverted 
arch to be carefully and neatly laid in full beds of 
roortar, to the required curve, and so as to connect 
properly with the upper arch. The crown o f the arch 
to be properly keyed with stretcher, the joints to be 
well filled with cement mortar. The earth under and
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Connections.

House
Connections.

Manholes.

Street basins.

around the sewer to be solidly rammed and packed with 
proper tools where the foundation is not otherwise 
provided for.

(14.) All connections necessary to be made with 
other sewers and culverts shall be made in a substantial 
and workmanlike manner.

(15.) Vitrified drain pipes, of six inches interior 
diameter, are to be worked in the walls of the main 
sewer, at least one opposite each house or lot, according 
to the street number. These pipes are to be so set that 
the inner end will be flush with the inside of the sewer 
and below the arch. .Each is to be closed by inserting 
an earthen cover therein at the hub end.

(16.) Manholes with iron steps (one-half by three- 
quarters of an inch in thickness, twenty eight inches 
long and set eighteen inches apart,) and with cast iron 
manhole head and cover, weighing not less than four 
hundred pounds, and free frorcr imperfections, to be 
built in conformity to the plan in the City Surveyor’s 
office. The top surface of said head to conform to the. 
grade of the street. The outside of all the manholes 
to be neatly plastered with cement mortar.
; (17.) Street basins with stone-ware traps and con-
necting shoots to be built at the places designated, and 
to correspond with the plan of the same in the office of 
the City Surveyor. The basin-heads and mud-sills to 
be of granite, except at Mount Pleasant avenue and 
Spring street, where iron heads and mud-sills shall be 
used; the same to be equal in quality and weight to 
specimens in the office of the Street Commissioner; the 
whole to be laid in cement mortar of the quality here-
tofore described, and shall be made water tight. The 
curb stone to be re-set so as to form a good curve and 
connection with the head. The flagstones to be re-laid 
and carefully cut and fitted to the curb and head. 
The shoots to connect the street basins with the main 
sewer to be of stone-ware pipe o f twelve inches diam-
eter; and to be in quality the same and laid in the 
manner as described below. The openings in the sewer 
for connecting shoots to be made and finished as the 
work progresses. In unpaved streets a space of such 
dimensions as the City Surveyor or Street Commissioner 
may direct shall be paved in front of and on each side
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of the basin with trap blocks. The sum of two dollars 
per square yard,will be allowed for such paveipent.
For furnishing and laying twelve inch pipes to connect 
old street basins with the sewer the sum of one dollar 
per running foot will be allowed.

(18.) The pipe used for basin connections shall be stoneware 
of the best quality stone-ware, sound and well burnt 
throughout their thickness; impermeable to moisture 
and of smooth interior glazed surface; the joinings 
sound and true, and the whole free from cracks, flaws, 
blisters and all other imperfections; circular in the 
bore of uniform thickness, and internally of the full 
specified diameter. The twelve inch pipe to be not less 
than one inch thick. The sleeves to be five inches wide 
and one and one-half inches thick, and all sleeves to 
have an interior diameter of at least one inch greater 
than the exterior diameter of their respective pipes.
The sleeves to be sound and well burnt, and of true 
figure, but need not be glazed.

The pipes shall be laid truly in line and gradient Laying pip«*, 
throughout, and carefully cemented at joinings. The 
interior of the pipes shall be carefully freed from all 
dirt and superfluous cement as the work proceeds, for 
which purpose a proper implement, sufficiently long to 
pass two joints shall be used. The earth under and 
around the pipes to be carefully and solidly rammed 
with proper tools.

(19.) In refilling over brick sewers, the earth or sand Refilling; 
is to be well and faithfully rammed as the work pro-
gresses with pavers' rammers. But the contractor may 
puddle the re-filled earth whenever the city hydrants 
are within reach, for which he will pay one dollar and 
fifty cents per hundred lineal feet to the Newark Aque-
duct Board*

(20.) In the progress of the work, the contractor „
1 be required to preserve from obstructions all rail 

tracks which may be affected by the prosecution of the 
works herein described; and also to afford the necessa-
ry facilities to the company or companies owning said 
racks, or their agents, in their preservation of the same 
°® injUI7) without extra charge therefor.

ho contractor shall do everything necessary to water pipes 
pro ect, support and sustain the water pipes, gas pipes, and gas pipes< 

14
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and other gas fixtures which may be liable to injury 
during the progress of the work; also all building! 

property*.11 to wal,s’ fences or other properties liable to be injured; he 
shall erect and keep a fence or railing across the ends 
and sides of the excavation, and place sufficient lights 
°n °r near the work and keep them burning from 
twilight in the evening till sunrise, and shall employ a 
watchman as an additional security whenever the same 
may be needed. All loss or damage arising from 
neglect of these precautions, or from accidents, or 
from the action of the elements to such buildings, walls, 
fences or other properties, or to the water and gas pipes 
to be sustained by the contractor.

Monument
stones.

Permits to 
make house 
connections.

Restoring
connections.

Pumping, &c.

Cleaning 
sewer, <fec.

(21.) I f  during the progress of the work it becomes 
necessary to remove or displace any of the monument- 
stones designating the streets and highways of the citv, 
the contractor shall give three days’ notice thereof in 
writing to the City Surveyor, or before such removal 
takes place; and in case of his failing to do so, or 
refusing or neglecting to re-place such monument stone 
under the direction of said City Surveyor, he shall for-
feit and pay the sum of fifty dollars for each offence.

(22.) The Street'Commissioner shall have the right 
to grant permits to any person or persons to make house 
connections with the sewer at any time before it is 
finally completed ; and the contractor shall not interfere 
with or place obstructions in the way of such persons 
as may be employed in making such connections.

(23.) The contractor shall provide for the flow of 
sewers, drains, or water courses interrupted during the 
progress of the works, and shall restore or make good 
all connections, without any extra charge therefor.

(24.) The contractor shall at his own expense,( 
pump out, or otherwise remove any water which may 
exist in the trenches, and shall form all dams or other 
works necessary for keeping the excavation clear of 
water during the progress of the works.,

(25.) The sewer, street basins and shoots to be 
thoroughly cleaned out and left clean before the com-
pletion of the works in this agreement.

Re-grading (26.) The streets to be re-graded or re-paved, as 
re-paving, &c. the case may be, to the extent which the aforesaid 

work may render necessary; the cross gutters which
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may become unnecessary by the construction of street 
basins to be taken up, re -g ra d e d  0r re-paved, and cross 
walks to be re-laid; the gutter stone, flagging or curb 
stone, to be re-laid or re-set, and any stones broken 
during the progress of the work to be re-placed by new 
material of equal quality; all of which shall be done 
to the satisfaction of the Street Commissioner, and 
shall be considered as part of the work to be done 
under this contract, and no extra charge made for the 
same.

(27.) As the trenches are filled in and work com- Clearing up. 
pleted, the contractor shall cart away ail superfluous 
earth, boulders, and other materials, and leave all roads 
and places clear and in good order, or the said materials 
will be removed at the contractor’s expense after one 
day’s notice from the Street Commissioner.

(28.) The Committee on Sewers and Drainage reserve Alterations 

to themselves the right, and it is expressly agreed by and oimsslons- 
the said party of the second part, that the said Com-
mittee may change at their discretion the amount of all 
the various kinds of work and materials and structures, 
and may increase or decrease the amount of money to 
be paid the said party of the second part, under this 
contract, according to the several prices hereinafter 
stated. Any work which may be accidentally omitted 
herein, and which may be fairly implied as included in 
the contract, shall be executed at the expense of the 
contractor.

(29.) The contractor will be required to observe all Obstructing 

the ordinances of the Common Council in relation to streets‘ 
obstructing the streets, keeping open passage ways, and 
protecting the same where they are exposed, and would 
be dangerous to the public travel.

(oO.) If any person employed by the contractor on Dismissal of 

the works should appear to be incompetent or disorderly persoiS?tent 
o shah be discharged immediately on the requisition 

0 v ^ ree  ̂Commissioner; and such person shall not 
apin be employed upon them without permission.

(31.) The contractor shall have charge of, and be Responsibility 

responsible for, the entire line of works until their °f contractor• 
completion and acceptance.

(32.) In the construction of the sewer at the Broad Broad street 

reet crossing, the contractor shall prosecute the work S

fc
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Contractor to 
keep works in 
good order.

Work to be 
done in 
workmanlike 
manner.

in such a manner as to be of as little inconvenience to 
the public travel as possible. In order to expedite 
the work at that point, the contractor shall employ 
such additional help as may be necessary; and in case 
of the contractor’s failing or refusing to comply here- 
with, such help will be placed upon the work by the 
proper authorities, and the amount of the costs of the 
same deducted from the final estimate.

(33.) The contractor shall be liable for keeping in 
repair and good order the whole of the work executed 
by him, for six months after date of completion.

(34.) The whole work to be done and completed in 
a workmanlike manner, and to the satisfaction and ap-
proval of the City Surveyor and Street Commissioner.

A true copy,
H. S. L i t t l e , Clerk.
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In Chancery of New Jersey.

Between
GEORGE STO C DINGER, and als.,

Complainants,
and On Bill, Sfc.

THE MAYOR AND COMMON COUNCIL 
OP THE CITY OF NEWARK,

Defendants.

Upon reading and filing the bill of complaint in this cause, 1 
and Ihe affidavits thereunto annexed, and upon motion of 
Joseph Coult, of counsel with the complainants,

It is ordered that the defendants, The Mayor and Common 
Council of the city of Newark, do show cause before His 
Honor the Chancellor, at his chambers in the city of New-
ark, on Monday, the eleventh day of December next, at ten 
o’clock in the forenoon, why an injunction should not issue 
according to the prayer of the said bill.

And it is further ordered that a copy of the said bill and 10 
of the affidavits and exhibits thereto annexed shall be served 
on the said defendants, within three days from the signing of 
this order, and that in the meantime and until the hearing of 
this rule the said defendants be restrained and enjoined from 
making any contract for the construction of a so-called sewer 
or artificial water course along Clay street and Mount 
Pleasant avenue, from High street to Passaic street, in the 
city of Newark.

Dated November 29,1876.

THEODORE RUNYON, C. 20

I respectfully advise the making of the foregoing order.'

A. Y . YAN  FLEET, V. C.
A true copy *

H. S. L i t t l e , ßS. L i t t l e , Clerk.

I  S'*
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10

In Chancery of New Jersey,
Between

GEORGE STOUD1NGER, and

Complainants,
and

THE MAYOR AND COMMON COUNCIL 
OF THE CITY OF NEW ARK,

* Defendants.

On Bill, fyc.

ss.
N e w  J e r s e y , )

E s s e x  Co u n t y . (

Jam es  E. Ho w e l l  rnaketh oath and saith, that on the 
twenty-ninth day of November, eighteen hundred and seven-
ty-six, he served the annexed order on David Young, Chair-
man of the Committee of Sewers of the Common Council of 
the city of Newark, by reading the same to him, showing 
him the original and delivering to him a copy thereof.
Sworn and subscribed to before me 

this second day of December, 1876,
Ch a s . K . W e s t b r o o k ,.

Master in Chancery o f  JY. J.

? J J. E. HOWELL,

E s s e x  Co u n t y , s s .
Jo h n  Ca me r o n  maketh oath and saith that on the twenty- 

ninth day of November, eighteen hundred and seventy-six, 
he served the annexed order on Henry J. Yates, the Mayor 
of the city of Newark, by showing the same to him and de-
livering him a copy thereof, and at the same time he served 
upon the said Henry J. Yates, Mayor as aforesaid, a true 

20 copy of the bill o f complaint, filed in this cause, by deliver-
ing the same to him personally.
Sworn and subscribed to before ) 

me this 4th day of December, > JOHN CAMERON. 
1876, )

Ch a s . K. W e s t b r o o k ,
Master in Chancery o f  JY. J.

ft
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In Chancery of New Jersey,

THE MAYOR AND COMMON COUN-
CIL OF THE CITY OF NEWARK,

Between
GEORGE STOUDINGER, 
DAVID M. MEEKER, a n d  
STEPHEN J. MEEKER,

Complainants,
and

Defendants.

On Bill fo r  
Injunction.

This cause coming on to be heard before the Court in the 1 
presence of Joseph Coult, of counsel with the complainants, 
and Henry Young, of counsel with the defendants, and the 
pleadings and depositions being read and the arguments of 
the respective counsel being heard and considered, and the 
Court having taken time to advise thereon, and now on this 
nineteenth day of December, 1876, it appearing to the Court 
that the complainants are not entitled to a preliminary* in-
junction as prayed for by them in their said bill of com-
plaint,

It is ordered, adjudged and decreed, that the rule to show 10 
cause heretofore granted in this cause be, and the same is 
hereby discharged, and the injunction prayed for by the said 
complainants refused.

THEODORE RUNYON, C. 
Dated December 19, 1876.

respectfully advise the foregoing order.

A. V. YAN  FLEET, V.
A true copy,

H. 8. L i t t l e , Clerk.
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Court of Errors and Appeals,
IJV THE LAST RESORT\ Src.

Between \

GEORGE STOUD1NGER, and als., 1
Complainants, /  ^C‘

and l

THE MAYOR AND COMMON COUNCIL 1 Petition of 
OF THE CITY OF NEW ARK, I Appeal.

Dejendants. J

1 To the Honorable the Court o f  Appeals in the last resort in 
all causes o f  law :

The petition of George Stoudinger, David M. Meeker and 
Stephen J. Meeker, the appellants in the above stated cause, 
respectfully show that your petitioners find themselves ag* 
grieved by an interlocutory order made in the Court of 
Chancery by His Honor Theodore Runyon, Chancellor of 
New Jersey, upon the advice of his Honor Abraham V. Yan 
Fleet, the Vice Chancellor, which order bears date the nine- 

10 teenth day of December last, and was made in a cause 
wherein your petitioners are complainants and the Mayor 
and Common Council of the city of Newark are defendants; 
that your petitioners consider themselves aggrieved in this 
respect, to wit: in that the said order adjudges and decrees 
that the rule to show cause why an injunction should not 
issue in the cause against the said defendants should be dis-
charged, and that the said injunction prayed for in the com-
plainants’ bill should be refused.

And your petitioners appeal from the said order and de- 
20 cree upon the ground that the same is erroneous, for that the
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said injunction should have been granted according to the 
prajer of the complainants7 bill.

Your petitioners therefore pray that the said order or de-
cree of the said Chancellor may be wholly reversed, set 
aside and for nothing holden. And that your petitioners 
may have such relief in the premises as to this Honorable 
Court shall seem meet.

COULT & HOWELL,
Solicitors o f  Complainants.

JOSEPH COULT, 10
O f Counsel with Complainants.

Dated January 25,1877.
A true copy :

He nr y C. K e l s e y , Clerk.

Due and legal service of a copy of the within petition is 
hereby acknowledged this 30th day of January, A.D. 1877.

HENRY YOUNO,
Solicitor o f  Defendants.

16
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In Chancery of New Jersey.

Between
GEORGE STOUDINGER, and als.,

Complainants,
and

THE MAYOR AND COMMON COUNCIL 
OF THE CITY OF NEW ARK,

Defendants.

Opinion.

On order to show cause why an injunction should not issue. 
Hearing on bill, answer and affidavits.

Mr. Jo se ph  Co u l t  for motion.

Mr. H e n r y  Y o u n g , contra.

T h e  V ic e  Ch a n c e l l o r :

The government of the city of Newark, by an ordinance 
duly adopted on the seventh day of July, 1876, ordained 
that a sewer should be constructed from the westerly line of 
High street to the Passaic R iver; and that the waters of 

10 Mill Brook, or First River, should be diverted from their 
present channel into the sewer and carried by it to the Pas-
saic River. The sewer for most of the distance between 
the termini named is to be laid in Clay street. The charter 
gives the municipal government full power to lay out, regu-
late and repair streets, to construct sewers and drains in 
any part of the city, and in the construction of any sewer or 
drain to take and appropriate, or divert any stream ol water 
it may deem expedient and necessary. Compensation is, of 
course, to be made to the persons entitled to the water di- 

20 verted or whose lands may be taken for sewerage purposes. 
Clay street was dedicated by the complainant many years
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ago to the public for the purposes of a highway, and has 
been accepted by the city, graded, flagged and curbed, The - 
complainant owns and resides on a lot extending along the 
southerly line of Clay street, a distance of two hundred and 
twenty-seven ieet. He seeks to have the construction of 
the sewer in Clay street enjoined, because suck use of the 
street is not within the rights or powers conferred upon the 
public by the dedication. He contends that the fee of the 
street is still in him, that by the dedication the public merely 
acquired a right of free passage, and as an incident of this 10 
right, to make such repairs as were necessary to render 
travel safe and convenient, and that any other use of it is 
unauthorized and cannot be made lawlully without compen* 
satiou to him. On the argument the application was put 
distinctly and exclusively on the ground that the city au-
thorities were seeking- to appropriate the street to a use not 
within the purposes oi the dedication, and therefore they 
should be restrained until they acquire by grant or condem-
nation, the right they intend to exercise.

The location of sewers, their size and capacity, and the ma- 20 
terial ol which they shall be constructed, are matters which, 
by the charter, are committed to the judgment of the muni-
cipal authorities, and so long as they keep within their 
power, and do not abuse it, their acts are not subject to 
judiciul revision. When tho Legislature grants to a muni-
cipal corporation the power to control and regulate the use 
of its streets, it invests it with a part of its sovereign power, * 
and any regulation adopted by the corporation, in the proper 
exercise of its powers, is as much beyond tho control of the 
Courts as a valid enactment of the Legislature of the State. 30 
Milhan vs. Sharp, IT Barb., 435. It is only when it tran-
scends its power that the Courts are authorized to interfere- 
Weil vs. Ricord, 9 C. E. Green, 169.

To entitle the com plainant to the aid he asks, t ie Court 
roust hold,as a sound proposition of law, that a city govern, 
roent, having authority to control the use of its streets and 
construct sewers, cannot lawfully use them, whether acquired 
l)) condemnation or dedication, for the construction of sew- 
eis> w'lhout first having them, specially condemned for that 
purpose. Whether the public right is acquired by con- 40
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demnation or dedication is quite immaterial. If land is 
dedicated to the public for the purposes of a street, and there 
is an acceptance, either by formal act or uses, the public 
right is complete, and the land may be appropriated to any 
use to which a street, acquired in any other mode, can law- 
fully be put. The public have the same rights now in Clay 
street they would have had, had the public easement been 
acquired by condemnation. The bill expressly declares 
Clay street was dedicated to the public for the purposes of a 

10 street; the public right in it is just as extensive as it would 
have been if it had been acquired by grant. It is a public
street for all purposes, and may be so used- and appro, 
priated.

lhe authorities upon this subject seem to stand with entire 
uniformity against the rule it would be necessary to adopt to 
give the complainant the aid he asks. Cone vs. Hartford, 
28 Conn., 362—-the only case cited on the argument in sup- 
poit of the complainant’s theory— 1 understand to declare 
distinctly that a power granted to a municipality to make 

20 and repair streets confers authority to construct sewers in the 
streets, which may be exercised whenever the condition of 
«he streets or the protection of the public health renders it 
expedient in the judgment of the local government. It is 
further held, that such use o f the highway is clearly within 
the purposes for which they are established, and that the 
compensation made to the land-owner for his land includes 
damages for such use. Equally decisive are the utterances 
of Judge Gray (now Chief Justice) of Massachusetts, and 
Judge Harris, of the Supreme Court of New York.

30 ^he first says, in Boston vs. Richardson, 13 Allen, 146,
“ whenever land is taken for public use as a highway, and due 
compensation made, the public have a right to make any 
use of the land, directly or incidentally, conducive to the 
enjoyment of the public easement, and such uses clearly in-
clude the making of culverts, drains and sewers under the 
highway for the cleansing of the streets and the accommoda-
tion of the inhabitants on either side.”  And Judge Harris, 
in Chapman vs. Albany and Schenectady R. R 10 Barb., 
360, says: “ A street may be used in any way which shall 

40 best promote the interest and business of the city. What
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will so promote those interests and business is to be de-
termined by the municipal authorities to whom the control 
of the streets is committed. Sewers and drains may be con-
structed, and water and gas pipes laid in them. The only 
restriction upon the power of the municipal authorities is, , 
that they cannot appropriate them to a purpose incompatible 
with the ends for which they were established. The same 
doctrine is declared in Milhan vs. Sharp, 15 Barb., 210.
And Judge Dillon declares it to be his judgment that a 
municipality may lawfully use its streets for the construe- 10 
tion of sewers, and that such use is clearly within the public 
easement. Dillon's Mun. Cor., § 544. The same view is 
expressed by Mr. Angell. Angell on Highways, § 216.
And this Court has twice declared that the building and 
operation of a horse railroad in the streets of a city, with 
the consent of the governing power, is a legitimate use of 
the highway for the purposes of public travel, and not a 
taking of private property for public U3e, within the mean-
ing of the constitution, so as to entitle the owner of the fee 
to compensation. Hinchman vs. Paterson Horse R. R. Co., 20 
2 C. E. Green, 75 ; Paterson and Passaic Horse R. R. Co. 
vs. City of Paterson, 9 C. E. Green, 158.

Were it necessary for the city authorities to justify their 
action before the Courts, their answer, I think, gives a highly 
satisfactory reason for the diversion of the waters of Mill 
Brook, and also shows they proceeded cautiously and pru-
dently in locating the route of the sewer, but their action in 
these matters, in my judgment, cannot be reviewed here.
The question I am to deal with, is, has the city of Newark 
power to construct this sewer in Clay street without making 30 
further compensation to the complainant ? I think it has.
The injunction must therefore be denied and the order to 
show cause discharged.

17








	Vol42_C09

