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to charge Whyte with the indebtedness of Whyte’s wife, 
Catherine Whyte, to the firm. The master took certain testi-
mony, and on Ju ly  20th, 1 9 0 6 , filed a report (case p. 4 2 ), in 
which he finds' that Whyte owes Schlicher $2 ,0 7 1 .7 6 , with 
interest from September 1st, 1 8 9 9 . To this report Whyte 
filed six exceptions, which, without an opinion being filed, 
were overruled by Vice Chancellor Bergen, and from this 
decree Whyte has appealed.

P O IR T  O RE.

Exceptions three, four and five can better be considered 
together, as they deal with the admission of certain ledgers 
kept by the firm from which the amount found by the master 
to be due from Whyte is taken. These exceptions (case p. 4 5 ) 
are specific, as required by M erritt v. Jordan, 20 Dick. 7 7 2 . 
As has been stated, Whyte and Schlicher had no active inter-
est in the partnership. The books were kept by bookkeepers. 
In succession, during the existence of the partnership, there 
were three bookkeepers. Two of these bookkeepers were 
called as witnesses. Each certified that the charges were first 
entered on a day book and then transcribed to a ledger. 
There was a day book for each day of the week except Sun-
day (case p. 3 6 , 1 . 3 6 ). The entries in the ledger were con-
tracted to fit the small size of the page (p. 3 7 , 1. 1 7 ). These 
day books were kept in the safe (p. 3 6 , 1 . 1 1 ). The original 
charges in the day books were kept by the salesman taking 
the orders (p. 3 8 , 1 . 2). This is practically all of the testi-
mony regarding the books of account. The day books were 
not produced. Their absence was not explained. There was 
no testimony that they had been destroyed. The master ad-
mitted the ledgers against objection, and bases his findings 
on the accounts in the ledgers. It is insisted that the master 
erred in admitting the ledgers without the books of origina 
entry.

In the case of Donnell v Mmwha, 8 . Vroom, 1 9 8 , it was 
held that where entries in the day book, or some of t em, 
have been carried into the ledger, the two books must 0 
fered together.. Chief Justice Beasley in this case said tba 
“ Books of account are evidence, of a party’s own making, a
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open to much criticism, and being violations of general prin-
ciples, are admitted only on the grounds of necessity. It is 
certainly requiring but little to exact that the whole of the 
entries made by the party should be presented in court. I  
entirely concur in the ruling at the circuit, that the fragment 
of evidence offered could not be received.”

In the case of Rrnnsey v. New York and New Jersey  
Telephone Company, 20 Vroom, 3 2 2 , an account book, which 
was not a book of original entry, was not admissible, the 
memoranda from which the entries were made having been 
destroyed, and only the total having been entered in the ac-
count book.

In Diament v. Collaty, 3 7  Vroom,, 2 9 5 , slips entered in a 
day book, the day book and ledger, which was a condensation 
of the day book, all became competent testimony when all 
were admitted in evidence. From which it can be inferred 
that if all had not been offered that the ledger would not 
have been admissible.

These ledgers were also admitted in evidence without proof 
of the handwriting in which all the entries therein were 
ma e. Miss Clair, one of the three bookkeepers, testified 
that she recognized some of the entries in Ledger C as her 
writing (p. 3 5 , 1. 3 6 ), and another bookkeeper, Frederick H. 
feud, testified (p. 3 6 , 1. 2 3 ) that he recognized his hand-

l i n g  in ledger B and in Ledger C. The third bookkeeper 
was not called, and no one testified as to his handwriting-, 

ention is called to the fact that the testimony of the book- 
1 was not directed to any particular items in these 
gers, but merely to the fact that some of the entries, with- 

u speci ymg which of them, were in their handwriting, 
in tl ^ at ^ is  is not proving the accounts contained
missitT -?erS adnutted V  tlie master, if  the ledger be ad- 
lirovprl t l  0Ut ^ie day k|0'°ks- Books of account must be
petent tote 6 °ne tlle entries, or, if  dead, or inoom-

estify, the handwriting must be proved. 
nderson v. Edwards, 1 2 3  Mass. 2 7 3 . 
rait 1 3 2  Mass. 4 7 7 .

and alst^W+l ^  A * *  led? ers B and 0  were admissible, 
and proved mtTie* therein were properly authenticated

’ e exceptions also raised the question as to
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whether the thirty charges against Whyte in said accounts 
for cash were sufficiently proved by the submission of the 
ledgers. These charges are shown in the copies of the ac-
count on pages 4 0 , 4 1  and 4 2  of the printed case.

Items of money lent are not of a character to be proved 
even by a regular book account.

Insl&e v. F ra il, 3  Zab. 4 5 7 , and affirmed 1  Butcher, 5 5 5 .
Oherg v. Breen, 2 1  Vroom, 1 4 5 .
Hauser v. Lemness, 3 3  Vrown, 5 1 8 .
In the consideration of these exceptions it must be re-

membered that Whyte was not actively interested in the 
firm, and that he never made any entries in these books.

Attention is also called to the fact that these ledgers are 
not even what is known as itemized ledgers, as the bulk of 
the charges against Whyte seem to he entire accounts of 
other people. Before a defendant should be subjected to the 
payment of over two thousand dollars, some substantial proof 
of the indebtedness should he offered.

P O IR T  TWO.

The sixth exception (p. 45, 1 . 3 4 ) deals with the mistake 
in including in the amount found to be due the complainant, 
Schlicher, the amount of the charges against Whyte upon 
an old ledger in which were kept the accounts of the former 
firm in which Schlicher was not a member and had no inter-
est. The partnership agreement (p. 5 2 , 1 . 10) provided that 
Whyte and Vogel should “ also contribute to said co-partner-
ship the book accounts on their books FROM the 22nd 
day of September, eighteen hundred and ninety-seven. 18 
language seems almost too clear for argument. It can mean 
nothing else except that the date of September 2 2 nd, 1 8 9  b 
is fixed as the date of the commencement of the new partner 
ship, and that accounts from that date on the books of * 
old co-partnership were to gO' in the new partners ip- 
could not mean that accounts prior to September 2 2 nd, 1  >
were to go into the new firm. The word “ from is us 
the same sense as theHvord “ after.” The master has incu ^ 
in the amount due the complainant charges against ,T  ̂
on the old ledger B  aggregating $1 ,8 0 1 . 0 7  between ept
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ber 1, 1896, and September 22, Ì 8 9 7  (pp. 4 6  and 4 1 ). Why 
should Schlicher, the complainant, have the benefit of these 
charges against Whyte in ascertaining the amount due the 
complainant, when the agreement clearly states that only the 
accounts from September 22, 1 8 9 7 , were to be contributed to 
the new co-partnership ? Each of the partners, by the terms 
of the partnership agreement, were to contribute an equal 
amount to the new partnership (p. 5 2 , L 12), and each were 
to share the profits and losses equally. It seems absurd, in 
the light of this agreement, to hold that Whyte agreed to pay 
to the new partnership, in addition to his equal contribution 
of capital, all the profits and withdrawals charged to him on 
this ledger B before the formation of the new partnership 
and during the existence of the old partnership.

POINT T H R EE .

The first exception (p. 4 4 , 1. 2 7 ) brings up the question 
as to whether the master stated an account between Schlicher 
and Whyte, as the decree referring the matter to him directed 
him to do. A reading of the master’s report commencing 
with the paragraph found on p. 43, 1. 1 4 , shows that he does 
not state and settle an account, but merely says that from the 
evidence produced before him, the net worth of the firm was, 
on September 1st, 1 8 9 9 , the sum of $3 ,3 9 1 .9 9 . He does not 
show how he arrives at these figures, and this result cannot 

obtained from the evidence. This sum is probably a mis- 
, ’ as the master has evidently intended to take the figures 

canned by Schlicher (p. 2 7 , 1. 5), which are $3 ,3 3 2 .7 7 , as 
, °^ er hgnres given by the master in his report are taken 
r°m Schlicher’s statement of what he claims, 

t is insisted that this is not the statement of an account
forth t̂ ^ar r̂ie'rs’ ^ie stating of an account is the setting 

all the items by the master from which he ascertains 
neamount due from one to the other.

f 16 a^0Ve reasons it is respectfully submitted that the 
decree below should be reversed.

Respectfully submitted,
FRANK S, KATZENBACH , J e v

Counsel fo r  J o h n  R . W hyte.
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Between

PETER SC H LIC H ER ,

Complainant and Respondent, 

and

JOHN R. W H YTE,

Defendant and Appellant.

On Appeal from- 

Decree of Court 

of Chancery.

B R I E F

This is an old case, bill having been filed 1899. 
Heard in due course of time by Court of Chancery. 
Appealed to Court of Errors, and decision rendered by 
the last named tribunal affirming the Chancery decree 
of December nth, 1900.

From the Bill of Complaint, Answer and Decree 
it would appear that Louis Vogel, John R. Whyte and 

eter Schlicher entered into a copartnership to carry 
on the meat or butcher business at Princeton, N. J  
on September 22nd, 1897, and that the firm was dis-' 
soved in October and November, 1898, and its busi-
ness endeavored to be settled up.

It appears that Catherine W hyte owed the firm at 
e time ° f  the dissolution $ 16 2 2 .15 ,  and that John R  

ye, er husband, and member o f the firm before 
e issolution, had the bookkeeper credit her with

on tlTT111!1 ° n the books’ an(I charged it to himself 
e ooks in his own account.

thP f i r 6 W3f  n0t money enough to pay the debts of 
pravetTth11 jj.cbbcber bleh his Bill of Accounting and 
a J n in u ^  Catherine Whyte be charged back 
owing to 7  account Wlth the said sum $ 16 2 2 .15 , but 

and other 1 n receipt given Whyte by Schlicher 
to cham* Ka?SaCtl0nS between them, the court refused 

g back t0 Mrs- Catherine Whyte the said sum



o f $ 1 6 2 2 .1 5, b ut d et e r mi n e d it t o b e a d e bt of J o h n R. 

W h y t e t o t h e s ai d fi r m, a n d o r d e r e d a n a c c o u nti n g 

b et w e e n p a rt n e r s, a n d it w a s r ef e r r e d t o B a y a r d St oc k- 

t o n, a s p e ci al m a st e r o f C h a n c e r y, t o st at e t h e ac c o u nt 

b et w e e n t h e m, w h o, af t e r t a ki n g c o n si d er a bl e t esti-

m o n y of b ot h wit n e s s e s a n d d o c u m e nt a r y, f o u n d t hat 

J o h n R. W h y t e o w e d P e t e r S c hli c h e r t h e s u m of 

$ 2 0 7 1. 7 6 wit h i nt e r e st f r o m t h e fi r st d a y of S e pt e m-

b e r, A. D. 1 8 9 9.

T o t hi s m a s t e r’ s r e p o rt t h e d ef e n d a nt, J o h n R 

W h y t e, fil e d si x e x c e pti o n s, w hi c h s ai d e x c e pti o ns 

w e r e h e a r d a n d a r g u e d b y c o u n s el of c o m pl ai n a nt a n d 

d ef e n d a n t, a n d w e r e o v e r r ul e d b y t h e C o u rt of C h a n-

c e r y, a n d s ai d M a s t e r’ s r e p o rt c o nfi r m e d a n d decr ee 

e nt e r e d i n s ai d C o u rt o n t h e 1 6t h d a y of -J ul y, i 9 ° 7 - 

o r d e ri n g s ai d d ef e n d a nt, J o h n R ^ W hjt e, ^ t o p a y t o s ai d

P e t e r S c hli c h e r t h e s ai d s u m o f S t 6 2 2 3 ^ H vit h i nt er est
A

f r o m S e pt e m b e r fi r st, A. D. 1 8 9 9.

F r o m t hi s d e c r e e t h e d ef e n d a n t, J o h n R. W h yt e, 

a p p e al s t o t hi s H o n o r a bl e C o u rt, f o r t h e f oll o wi n g 

r e a s o n s a s s et o ut i n hi s p oi nt s u n d e r r ul e 2 0:

A s t o t h e fi r st e x c e pti o n “ t h at t h e m a st er h as n ot 

t a k e n, st at e d a n d s ettl e d a n a c c o u nt of all t h e d e ali n gs 

a n d t r a n s a cti o n s b et w e e n t h e C o m pl ai n a nt a n d s ai 

J o h n R. W h y t e, a s p a r t n e r s; ” it will a p p e ar b y t he 

S p e ci al M a s t e r’ s r e p o rt, p ^ g e 4 4, p a r a g r a p h ( O ' * 

^ t h e p ri nt e d b o o k, o f t h e M a s t e r’ s r e p o rt t h ^ h e ha' > 

d a E U g st c o pi e s of t h e b o o k s p r o d u c e d b ef or e ‘ 5 8 ^ °  a 

a s t h e e nt ri e s i n t h e s a m e r el a t e t h e d et er mi n ati o n or 

t hi s m a tt e r,” w hi c h i s a st at e m e nt of t h e e ntir e acc o u n 

o f all t h e d e ali n g s a n d t r a n s a cti o n s b et w e e n t h e c o m

pl ai n a n t a n d a c c e pt a nt. j
T h e s e c o n d e x c e pti o n s e e m s t o b e a m er e g e n er a 

st at e m e nt, a n d i s e m b r a c e d i n t h e e x c e pti o n s f oll o wi n g

m o r e s p e cifi c all y. . ■ f
E x c e p ti o n s, t h r e e, f o u r, a n d fi v e a s st at e d i n t i e ^  

o f t h e E x c e p t a n t, a r e t o b e c o n si d e r e d t o g et h er as ^  

d e al wit h t h e a d mi s si o n o f c e rt ai n l e d g e r s k e pt y ^ 

fi r m f r o m w hi c h t h e a m o u nt f o u n d b y t h e M as e , 

b e d u e f r o m W h y t e, i s t a k e n; a n d t h e st at e m e n
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counsel that Whyte and Schlicher had no account of 
interest in the partnership, does not seem to be sup-
ported by any testimony, and all of- these exceptions 
three, four, and five, are based upon the single allega-
tion as set out in Defendant’s brief, that the charges 
were entered on a D A Y  BO O K and then transcribed 
to a ledger ; the testimony is by Margaret E. Clair, the 
bookkeeper, on page 35, line 36 ; she says, “ When I 
made the entries in this ledger I got the item from an 
order book, the entries I made in this way are correctly 
transcribed.”

The second bookkeeper, Frederick Aaron, page 36, 
says, “ I recognize my handwriting in ledger 
B and ledger C. I followed the custom in 
use when I went there, it was a day or 
scratch book in which all the orders were 
entered, and when the orders were filled, Mr. Vogel 
put down the weights, and prices in the day or scratch 
book, all entries made in lead pencil, the paper was 
not fit to write on with ink, the accounts in that book 
were transcribed in the ledger the next day, and the 
small book was put aside until the corresponding day
ot next week; there was a book for every day in the 
week except Sunday, and the day of the week was 
marked on the book, the items entered in the ledger 
were a practical copy of the scratch book.”

And on page 37, line 30, the partner, Louis R. 
°gel, testifies, “ we had a blotter used as a day book, 

nlso in pencil; we had a blotter for every dav in the 
week , I don t know what became of them, they were 
ept in a box under the counter, I never saw the blot-

ter since and don t know where they are, I have never 
seen them since.”

The complainant says, page 38, line 30, “ I never saw 
any scratch book of blotters, except that I saw some 
y g on the counter in which they were writing orders: 

er saw any since and don’t know what has be- 
me o them, from all of which it appears that these 

mere mernorandum books of orders as given the

a f t e r ^  Weights and Prices to be A F F I X E D  
S’ wben the meat was weighed and delivered.
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then the price would be attached to the memorandum 
of charges, anj^ neither the bookkeeper nor any mem-
ber of the ¿jjgaSiy-seems ever to have attached the 
slightest importance or taken any care of these loose 
paper books written on in pencil, not fitted to receive 
ink, and which were abandoned when the items were 
entered in detail as appears by the transcript shown in 
the Master’s report.

The established rule is that a book as evidence “must 
contain the original or first P E R M A N E N T  record; 
Einsley vs. Prall, 23 New Jersey Law, 457.

This is an essential recognized by all the cases cited 
in the preceding and succeeding sections in which the 
admissibility of the books is established, as well as by 
the following, so expressly holding quoting fifty or 
sixty cases in 52 L . R. A ., page 576.

“ As to what are books of original entries, there has 
been some diversity of opinion among the courts.”

It seems, however, to be a very well established rule 
that the first permanent record of the transaction by 
the creditor are to be deemed the original entries if 
made in the usual course of business and within a rea-
sonably short time after the transactions themselves, 
although the items .may have been first entered as a 
temporary assistance to the memory upon some slate, 
book, paper, or some other substance; and it is of n° 
consequence as to what the material was, on whic 
the memoranda were made or the size or shape of ifi 
so long as it was a mere minute not intended to 
reserved as evidence itself of the transaction but to 
used in the preparation of such evidence.

“ So the book of account of a firm of Butchers sworn 
to as their book of original entries are admissable.  ̂

See long list of cases supporting this 52 L.

5 ? So held in McGoldrick v. Wilson, 18 Hun. 443- 
where the parties who did the work testified to m 
the entries upon a slate from which they ^
copied into a day book and thence transferrer 
ledger, at which time the prices were added.



Ai;d a day book in which entries are made each 
night from a slate containing memorandum of sales 
made by the person selling the goods and in which 
entries were sometimes made directly without making 
an entry on the slate, is a book of original entries. 
Groscholl v. Knoll, ioth Ky. L . Rep. 314 .

So the books of account of a firm of butchers sworn 
to as their book of original entries are admissable in 
connection with their testimony, that it was customary- 
for the partner who delivered the meat to make chalk 
scores on the delivery card, stating to whom the meat 
was sold, the quantity and price, from which scores 
on the return of the cart on the same day and before 
it went out again; it was the custom of the other part-
ner to transfer the charges to their books, and that 
many of the charges in the account sued on were made 
in this way, Smith v. Sanford, 12  Pick, 139.

To the same effect Whitney v. Sawyer 1 1  Grey, 243.
But the fact that some of the entries in a book were 

made from the memoranda and were not the first or 
original entries, is no valid objection to the book as 
evidence as to those entries which are regularly made; 
where the improper entries do not constitute the gen- 
ral character of the book, 52 Law Report A, page 578. 
note 2, in cases.

Nor is the character of the book as one of original 
entry affected by the mere fact that the temporary 
Httmoranda were made by a person other than the one 
w 0 kept the books in evidence as where they were 
, ma^e on the slate by the parties fioreman in the 
factory, Sickles v. Mather, 20 Wend 72.

Or by employee or salesman upon shingles, loose 
scraps of paper, a slate or memoranda book, Payne v.

rwood, 31 Min. 225. Levine v. Lancashire Ins. 
Company, 66 Min. 138.

to h* V Kan. 164, a journal was held
ve )een properly admitted in evidence as against

ent i  JUf ment that ^ was not a of original
ra T S , ter proof’ that as sales were made, merno- 

lereof w ere made on a little pass book or blot-
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te r ; that at the close of each day, or at most with a de-
lay of but a day or two, these memoranda was copied in 
the journal in question; that the pass books or blotters 
had been lost or destroyed and the party who made 
the copies jn  the journal testified that they were cor-
rect.

An entry need not be made exactly at the time of 
the occurrence, it sufficeth within a reasonable time, 
the law fixes no precise instant when the entry should 
be made, Jones v. Long 3 Wat. 326.

The case of Bonneell v. Mawha 8 Vroom 198, is 
not in point in this case because there the fact was. 
that all the books, to wit, the ledger, was not produced 
in evidence. Here we contend that the contrary was 
the case.

The next case referred to by counsel for Defendant, 
is the case of Rumsey v. New York and New Jersey 
Telephone Company 20 Vroom 322, the account book 
.offered was not overruled because they were in books 
of original entry, but that they contained an entry of 
the footings of each month’s detailed statement con-
tained in the memorandum sent over to the Brooklyn 
Office, and in this case the court further say, now it 
is true that books which were not the primary records 
of the evidence which they register, may be treated as 
books of original entry. In the leading case of Price 
v. Earl of Torrington, the drayman came every night 
and gave the clerk of the brew house an account of the 
beer that had been delivered, which the clerk set down 
in a book which he kept for that purpose. This boo 
the drayman signed and after the death of the drayman 
the book was held to be evidence of delivery upo 
proof .of the drayman’s hands. It is very proba - 
that the draymen kept their own record of the ay 
sale from which they gave their accounts to the c e

And it has been held in several cases that the • 
that entries are made upon the slate and then t 
scribed to a book, does not exclude the book w ( 
slate entries are not preserved, and the transcr 1 
is immediate. Faxon v. Hollis, 13  Mass. 427>



bury v. Locks, 33 N. H. 96, Hull v. Gliden, 39 Me 445.
Each item must be entered separately. When this 

is conformable to the nature of the transaction, W ar - 
ton on evidence 683.

In the case at Bar, every item is entered in detail 
with great particularity as to date, weight, and price.

All of the above rulings apply as to transactions 
with other parties; no such technical nicety prevails 
in accounting between partners as to their own partner-
ship account.

“The general rule is that partnership books are ad- 
missable in evidence for the purpose of showing the 
state of the partnership affairs.

And such entries where the partners have equal 
access are, prima facie, correct.”

Notwithstanding it may appear that the books were 
badly kept and unreliable, “ as the presumption is. 
where all the partners had access to the books of the 
firm, that such entries were made by the consent of all, 
such consent being founded upon the duty of each 
partner to avail himself of the opportunity of inspec-
tion and the right of access to see that the books were 
correctly kept, and that the books contain a true his-
tory of the business and a true record of the transac-
tion between the partners.”

“From the very nature of the case, the books of a 
partnership must be evidence between the partners 
t mselves. Their situation is on£ of confidence ; 
they agree to unite, and as to others to become one 
person, and the books of the firm are to speak their 
anguage and record their joint transaction, and there 

an understanding that its books are to be appealed 
e their true situation so that to admit them as 
ence is only effectuating their agreement and using 

^ m as a criterion and test to ascertain the truth. 52

W  u ’ P n° te anc* cases 
Hip 1110ut^ ^ mitting the foregoing or any part of it,

bound in law by the account as 
ment  ̂ ^  Master, because by his partnership agree- 

S Set 0llt 011 Paffe 52 ° f  the printed book, the



8

defendant therein, and thereby agreed to contribute 
to said co-partnership, the book accounts on their 
books from the twenty-second day of September, 
eighteen hundred and ninety-seven; being the day of 
the beginning of said partnership, and this account was 
under the agreement contributed as one of the assets 
of the firm, and he is therefore both legally and equit-
ably estopped from denying the correctness of the 
whole or any part of the account presented by himself.

And the defendant testified in this same case, as 
shown on page 106 of the printed book, line 8, of 

^Exhibit C 27, ex-party complainant, marked by Bay-
ard Stockton, Special Master, November sixteenth, 
nineteen hundred and six, in which he says “ I will 
stand for my own account/’

Wherever it. is the duty of one party to state and 
forward an account for the information of another, 
the entries of the account may be used as prima facie 
evidence against him. Wharton on evidence, Sec. 
1 1 3 3  and a long line of cases quoted thereunder.

It is respectfully submitted that there is not the least 
possible shade of merit in the defendant’s petition of 
appeal, but that the same is obviously for the sole pur-
pose of delaying and hindering the complainant from 
the collection of his claim.

G e o r g e  O. V a n d e r bi l t ,
Solicitor of Complainant.
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Between
PETER SCHLICHER,

Complainant and Respondent, 

and

JOHN R. W H Y T E ,

Defendant and Appellant*

On Appeal from 
f  Decree of Court 
, of Chancery*

BILL  OP COMPLAINT.

I n  C h a n c e r y  o p  N e w  J e r s e y , -m

To His Honor Alexander T. M cGill, Chancellor of the State 
of New Jersey: .
umbly complaining, showeth unto your Honor your 

orator, Peter Sclilieher, of the city of Trenton, in the county 
of Mercer, and State of New Jersey, that on or about the 
twenty-second day of September, A. D. eighteen hundred and 
ninety-seven, that John R. Whyte and Louis Vogel, of the 
^ rough of Princeton, in the county of Mercer and State of 

"V erseJ> ail(i your orator, entered into a co-partnership 
or a written agreement, which in words was as follows: 20

Vo T T eement> made between John R. Whyte, Louis 
and V t r  ScUicber’ witnesseth that said Whyte, Vogel

c icher have agreed to form a co-partnership and to
the ° Parblers' together for the purpose of carrying on 

a u ĉber business in the borough of Princeton, in 

tions to °*+ ^ GW 011 following terms as condi-
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The name and style under which said copartnership shall 
do business shall be Whyte and Vogel.

Second. The said Whyte and Vogel to contribute to said 
copartnership one horse,. two butcher wagons, two sets of 
harness, two horse blankets, one safe, the knives, tools and 
fixtures now used by them in the butcher business at a valua-
tion of five hundred dollars, and said Schlicher is to pay 
into said co-partnership one-third of said sum of five hun-
dred dollars, said Whyte and Vogel also to contribute to 

10  said co-partnership the book account on their books from the 
twenty-second day of September, eighteen hundred and 
ninety-seven.

Third. Each of said Whyte, Vogel and Schlicher is to con-
tribute in cash the sum of fifteen hundred dollars in addition 
to the tools, fixtures and accounts above mentioned.

Fourth. The profits and losses of said business shall he 
divided equally between the said co-partners, share and share 
alike.

Fifth . The said Vogel is to be the general manager of the 
20 business, and the said Whyte and Schlicher shall each, at 

his own expense and charge, furnish one competent man to 
assist the said Vogel in the conduct of said business, and 
each of said partners shall draw out of said business equal 
sums weekly, not exceeding fifteen hundred dollars each 
week.

Sixth. The profits shall be ascertained and divided-at the 
end of each college year in the month of J une, at which time 
an account of stock and assets shall be taken.

Seventh. Any one of said co-partners may terminate t is 
30 agreement by giving to the other two thirty days notice m 

writing, which notice shall contain an offer of option either 
to buy or sell, and any two of said partners may terminate 
this agreement by giving a like notice in writing to t e n e 

one, and if  the party or parties offering to sell to the 
or parties offering to buy cannot agree upon the pnce 
paid for the interest of the party or parties agreeing to Sjjjj* 
by the party or parties agreeing to buy the Ínteres 0 ^
other in said co-partnership, then the party or partiesse 
shall select a competent person, and the party or parties ^  

40 ing shall select a competent person to appraise the m eres
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the party or parties selling, and i f  said appraisers cannot 
agree upon the value of said interest, then said appraisers 
shall choose a third , appraiser, and the decision of said three 
appraisers, or any two of them, in writing, shall be binding 
on all the parties, and the party or parties agreeing to sell 
shall accept, and the party or parties agreeing to buy shall 
pay the price so, as aforesaid, agreed to in writing by two 
or more of said appraisers.

Eighth. It is agreed that whereas the said Whyte and 
Schlicher is about to endorse a note for said Vogel for the 10 
sum of fifteen hundred dollars for the accommodation of said 
Vogel, if said co-partnership should be terminated by the 
withdrawal or death of the said Vogel before said note or 
any renewal thereof shall have been paid, that then said 
Whyte and Schlicher shall have the right to withhold from 
the interest of said Vogel in said co-partnership the amount 
of said note still remaining unpaid before turning over to 
said Vogel or his representatives any part of said partner-
ship assets.

In witness whereof, the said parties have hereunto set2Q 
their hands the day and year first above written.

J o h n  R. W h y t e ,
L o t u s  V o g e l ,
P e t e r  S c h l i c h e r .

Signed in the presence of
L in t o n  S a t t e r t h w a i t .

The words of option”  interlined before execution.

. d y°ur orator further shows that said business con-
tinued under the name of Whyte and Vogel until the third 
*y.of November, A. D. eighteen hundred and ninety-eight, 30

en the said John R. Whyte bought out the business of 
rm and co-partnership, under the following agree-

ment, which in words is as follows:

ereas> Peter Schlicher, Louis Vogel and John R. 
bu/ 6 entered *n a C0“Partnership to carry on the butcher 
°f Se t ^  Pldnce 0̂1b Rew Jersey, on the twenty-second day* 
ancj m r’ -D- eighteen hundred and ninety-seven, 
on +i FeaS’ dj0lds ^°&el sold his interest in said business 

6 SeC0nd daV of October, A. D. eighteen hundred and
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ninety-eight, to Peter Schlicher, who now owns two-thirds 
thereof.

Therefore, know all men by these presents, that we, John
R. Whyte and Peter Schlicher, have this day dissolved said 
co-partnership upon the following basis, to wit: John E. 
Whyte buys all the horses, butcher wagons, harness, fixtures 
and stock of meats on hand this day, to wit, at the close of 
business at ten o’clock on November third, A. D. eighteen 
hundred and ninety-eight, when said Whyte takes charge 

10  and possession of the same for the sum of five hundred dol-
lars.

A ll book accounts and all claims of any kind due said 
firm of Whyte and Vogel and Schlicher are to be placed into 
the hands of Martin W. Hubbard for collection, and as fast 
as collected the said moneys are to be deposited to the credit 
of Schlicher and Whyte at the Princeton Bank, and no 
moneys are to be drawn out of said bank unless the checks 
are signed by Peter Schlicher and John R<. Whyte. All 
obligations o f said firm are to be first paid out of said moneys 

20 due and owing said firm when collected, and if  there are any 
moneys left after paying all debts of said firm, then said 
moneys are to be divided equally between said Peter Schlich-
er and John R. Whyte and Louis Vogel, share and share 
alike.

It  is further agreed that all accounts and moneys of said 
• firm uncollected by said Hubbard in thirty days from the 

date shall be placed in the hands of George O. Vanderbilt for 
suit.

In  witness whereof, we have hereunto set our hands and 
30 seals, this third day of November, A. D. eighteen hundred 

and ninety-eight.
P e t e k  S c h l i c h e k . (Seal) 
J o h n  R . W h y t e . (Seal)

Signed and sealed in the presence of 
G e o . O. V a n d e r b i l t .

And your orator further shows that under said last naffl  ̂
agreement he has proceeded to collect in the accoun s an 
claims of the said firm of Whyte and Vogel, and appli 
moneys so collected to pay said indebtedness.
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And your orator further shows that the said moneys so 
collected have not been sufficient to pay the indebtedness and 
claims against the said firm, and that he has advanced per-
sonally himself the sum of ninety-two dollars and eighty- 
eight cents ($92.88) to pay the debts of said firm in order 
to prevent suits being brought and to save costs and expenses.

And your orator further shows that there is very little yet 
remaining upon said books that is collectible, to w it: Not 
more than the sum of fifty dollars, except what is due and 
owing said firm personally by Louis Vogel, John R. Whyte 1 0  
and Catherine Whyte, the wife of said John Ri. Whyte.

And your orator further shows that the said books of the 
said firm purport to show that on the third day of May, A. D. 
1899, the said Louis R. Vogel personally owed said firm the 
sum of nine hundred and thirty-one dollars and nineteen 
cents.

And further that the said books of said firm purport to 
show, that on the twenty-seventh day of October, A. D. 1898 , 
the said John R. Whyte owed said firm the sum of two 
thousand seven hundred and two dollars and forty-two cents, 20 
and further, that said books further purport to show, that on 
the twentieth day of September, A. D. 1898 , the said Mrs. 
Catherine Whyte owed said firm the sum of sixteen hundred 
and twenty-two dollars and fifteen cents.

further, that on the twenty-seventh day of October,
• 1898, the said books of the firm show that the said 

n R. Whyte caused a credit of sixteen ^hundred and 
enty two dollars and fifteen cents to be given to said Mrs. 
a, e™ e Whyte, his wife, and had said indebtedness of his 

And +ifnS OTTeC'' 10 b*S account, and charge it in his account. 30 
J \ .  ’ 6 sa*d ^0°ks show that erasures were made and said 
waat m .^°th of said accounts, and that the object
sume -t , anCe. lli8 wife’s indebtedness to said firm, and as- 
his own •  ̂ ^  transferring of her indebtedness as

, 7  mdebtedncss on the books of said firm.

Schli!Ly0m ° ? t0r furtlier sbows that the said Peter 
of safc| n neVer rew anJ  weekly allowance out of the moneys 
time to «to ’ Ut tbat 8a*d L ouis R. Vogel drew moneys from

and the said Tnt °  imder said ori^ nal agreement,
n R. Whyte also drew moneys from time to 40
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time out of the said firm under said original agreement, but 
the amount that each drew your orator is unable to ascertain, 
and he prays that the same may he inquired into and ascer-
tained.

And your orator further shows that the said Louis R. 
Vogel would personally contract debts and bills, and then 
have the parties with whom he contracted said personal debts 
trade the same out in meat, and that he would not pay the 
money for the same into the firm, but would simply charge 

10  himself personally with the same on the books of said firm.
And further, that the said John R . Whyte personally con-

tracted debts with many parties, and would have them trade 
the same out in meat of the said firm, and then would not 
pay the moneys into said firm, but would personally charge 
the same to his account with the said firm.

And your orator further shows that Mrs. Catherine Whyte, 
the wife of the said John R . Whyte, keeps a large student 
boarding house in Princeton, and has for a large number of 
years, and sometimes has a hundred students boarding with 

20 her, and the books of said firm show that she bought large 
amounts of meats from said firm and was largely indebted 

to the same.
Anri further, that she contracted debts for milk, vegetables 

and produce from farmers, merchants and other persons, 
from time to time, during the said partnership, and her said 
husband would have the said parties trade the said hills out 
in meat at the said firm’s store, whereupon the said John R. 
Whyte would have his said wife’s account with the said firm 

credited with the amount of said milk, vegetables and pr 
30 uce bills, and would then further charge the same against 

himself in his own account, paying no money whatever 

said firm
Anri your orator further shows that there is a large amoun 

of indebtedness due said firm from different parties as s own 
by the books of said firm for meats bought, and said pa 
claim that they furnished milk, vegetables, produce, etc., ^ 
said Catherine Whyte with the understanding with her s f 
husband, John R . Whyte, that they were to trade the same 
meat at the said firm’s store, and the pass-books of sai ^  

4p sons with said firm and with said Catherine Whyte s ow
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they were given said credit by John R . Wbyte and Catherine 
Whyte, but no charge thereof made of the same against ¡»aid 
Catherine Whyte or John R . Whyte in their personal ac-
counts with said firm, and no entry whatever made of the 
same or money paid to said firm. The amount of which said 
moneys was traded out at the firm/’s store in meat your orator 
prays may be ascertained and charged against the said Cath-
erine Whyte and she decreed to pay the same.

And your orator further shows that said hooks show that 
said Whyte and Vogel and some of the employes of said 
firm boarded with the said Mrs. Catherine Whyte and that 
the said board bills would be credited upon the account of 
said Mm Catherine Whyte5s indebtedness to said firm for 
meat, etc., and neither said Whyte nor said Vogel would 
pay any moneys into said firm for board, but simply charge 
the same to their several personal accounts.

And your orator further shows that the said John R . 
Whyte owns no real estate in Princeton, and that his personal 
property is chattel mortgaged for about all that it is worth, 
and that your orator believes him to be insolvent, and that it 
Would be impossible at a suit at law to collect any moneyo 
from him.

Aind your orator further shows that the said Catherine 
Whyte owns considerable real estate and personal property in 

rinceton, and that she owns the residence property upon 
Chambers street, in said borough of Princeton, and another 

property upon Huffish street, in said borough, besides 
a eonsiderab]e amount of personal property, and that she is 
solvent and able to pay up her said indebtedness to said firm, 
,5  h> the fact of the condition of the said hooks of 
e said firm, and of the said John R . Whyte, the husband 
, 0 Mrs. Catherine Whyte, your orator is informed 

(Hh ?*eV6S a suit at law would lie against the said 
., ff11*0 ^Whyte without the concurrence and consent of the 

llS an<̂  ^°hn R. Whyte, which' said consent and cen-
to v C<j /ie >le l̂lse<t t° give, and hence your orator is forced 
order f  & ^  anĉ  hiterposition of this Honorable Court in 
„ • i n°x1C°llect sa^  moneys due and owing said firm from 
^d Catherine Whyte as aforesaid.

your orator further shows that the said firm, as a

10

20

30

40
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firm, is insolvent, and that all the assets of the said firm, con-
sisting simply of said hook accounts and eight dollars and 
forty-six cents ($ 8 .4 6 ) cash in the bank, and that outside of 
the said Louis Vogel’s (he is insolvent), John R. Whyte’s 
and Mrs. Catherine Whyte’s accounts, there are not fifty 
dollars upon said books collectible, as aforesaid.

And your orator further shows that he has personally paid 
the following sums of money in settlement of debts and 
claims held against the said firm at the time of the dissolu- 

10  tion of the said partnership, to w it :

To cash paid to protest fees on K ilfo il check, $1 71
“  cash paid to Chas. Updike for claim, 8 33
“  cash loaned Schlicher and Whyte and deposited in

Princeton Bank, 35 00
“  cash paid Hoyt, Green & Co. for claim, 15 00
“  cash paid J .  C. Applegate for hay, 1? 13
“  cash paid to telegraphing, railroad fare and ex-

10 00penses,
“  cash paid to William Mount for hay,

20  Total,
And further, that there are the following 

and owing said firm, to w it:
Trenton Abattoir Company’s claim,
Protest fees,
Hew Brunswick Beef Co.’s claim,
John Updike’s claim for calves,
E E . Jones B ill advertising,
Princeton Gas Light Co.,

Balance,
30

Princeton Gas Light Co.,
Thomas Jew ell claim for calves, etc.,
J .  H. Grover & Sons for feed, etc.,

Total,

And your orator therefore prays for an accounting ^  ^  

member of said firm, and that there may be an accoun
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between them, showing how much money each has paid in 
to said firm, and how much money each has drawn out of 
said firm, and how much each has paid personally for said 
firm, and that all personal debts of Louis Yogel and John
K. Whyte paid by meats of said firm and charged to their 
respective accounts be disallowed and they decreed to pay 
the same.

And further, that all accounts of board and other debts due 
said Mrs. Catherine Whyte which were credited on her ac-
count, and then charged to the accounts of said Yogel and 
said Whyte, may be charged back again to the account of the 
said Catherine Whyte, and further, that it be ascertained 
how many meat bills were traded out by different parties 
furnishing milk, vegetables and produce to said Catherine 
Whyte, and never charged to her account, and for which she 
owes said firm, and an accounting made and stated of how 
much she in reality owes the said firm of Whyte and Yogel.

And further, that the said Louis Yogel, John R . Whyte 
and Catherine Whyte each be decreed by the Honorable 
Court to pay over to said firm the amount of money found 
tobe due and owing by each one personally to said firm.

And further, in order to facilitate the accounting and to' 
make and state correctly said account, that a receiver be ap-
pointed to take charge of said books, and have said accounts 
audited and stated according to the prayer of this bill and 
oo ect said moneys and pay the indebtedness of said firm as 
ai as ^ whl, and any remainder, i f  any there should be, to 

divided among the members of the said firm according to 
* ea lesPe'ctive rights and interests therein.

o the end, therefore, that the said defendants, Louis
oatlTf ^  Whyte and Catherine Whyte may be without 

oil, true and perfect answer make to all and singular 
^loaders aforesaid as fully as if  the same were here again

theret ^ em an(̂  each of them distinctly interrogated 
lief ,0 ^°Ur ora ôr ma7 have such further or other re- 
and 1 li k ̂ rem*ses as the nature of the case may require 

j ^ a , 6 agreeable to equity and good conscience.
^ ^ ease y°ur Honor, the premises considered, to 

out of i ^°llr ora ôr the State1’s writs of subpoena, issuing 
and under the seal of this Honorable Court, to be di-

10

20

30

40
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rented to the said Louis Vogel, John R . Whyte and Cather-
ine Whyte, commanding them., and each of them, by a cer-
tain day and under a certain penalty therein to be expressed, 
to be and appear before your Honor in this Honorable Court, 
then and there to answer all and singular the said premises, 
and to stand to, abide by, and perform such order and decree 
therein as to your Honor shall seem meet and shall be agree-
able to equity and good conscience. And your orator as in 
duty bound will ever pray, etc.

Peter Schlieher, of full age, being duly sworn, according 
to law upon his oath saith that he is the complainant named 
in the foregoing bill of complainant and that he has read the 
same over and knows the contents thereof, and that the same 
is true of his own knowledge so fa r  as they relate to his own 
acts and deeds and so far as ‘they relate to the acts and deeds 

20 of others, he believes them to be true, and further, this de-
ponent says that the co-partnership was entered into as set 
forth in said agreement as mentioned and described in said 
bill of complainant and was continued as therein set forth 
until the third day of November, A. D. eighteen hundr 
and ninety-eight, when it was dissolved according to the terms 
of said agreement as also set forth in said bill of complain 
ant, and further, that he has paid into said firm in cash t e 
sum of fifteen hundred dollars ($ 1 ,500) and has never drawn 
any moneys therefrom; that both Louis Vogel and John 

30  Whyte have drawn moneys therefrom from time to time, 
Low much is unknown to this deponent. ^

And further, that he has personally inspected the hoe 
said firm and that he finds that Louis Vogel owed 
firm, according to the said books, on the third day 
A, T). eighteen hundred and ninety-nine, the .
hundred and thirty-one dollars and nineteen cents ( 
and that John R . Whyte owed said firm on the tw e n ty « ^  
day of October, A. D. eighteen hundred and n inety-eig^  
sum of twenty-seven hundred two dollars and forty

10 G E O R G E  O. VANDERBILT, 
Solicitor of and Counsel with Complainant.

S t a t e  o f  N e w  J e r s e y , 
M e r c e r  C o u n t y ,
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($2,702.42), and further that Catherine Whyte, the wife of 
said John R. Whyte, owed the said firm on the twentieth day 
of September, A. D. eighteen hundred and ninety-eight, the 
sum of sixteen hundred twenty-two dollars and sixty-five 
cents ($1,622.65), none of which said sums have been paid 
and are still due and owing said firm. And further, that 
on the twenty-seventh day of October, A. D. eighteen hun-
dred and ninety-eight, the said John R . Whyte caused a 
forced credit of sixteen hundred twenty-two dollars and fif-
teen cents ($1,622.15), be given to his wife, Catherine 10  
Whyte, on books of said firm, paying no money but by charg-
ing it to his personal account, and the said books show eras-
ures in order to force said credit. And your deponent further 
shows that Louis Vogel is insolvent and that the said John
R. Whyte owns no real estate, and that his personal property 
is chattel mortgaged for all it is worth, and that said Cath-
erine Whyte is solvent, owning large amount of real estate 
and personal property in Princeton, New Jersey.

And further, that the debts of said firm are stated in said 
hill of complainant, to w it: the sum1 of eleven hundred 20 
twenty-two dollars and seventy-six cents ($ 1,12 2 .7 6 ) , and 
that all the assets are about fifty dollars ($50) of good book 
accounts and eight dollars and forty-six cents ($8.46) cash 
in batik, and that said firm is insolvent unless the said 
amounts due and owing from Louis Vogel, John R . Whyte 
and Catherine Whyte can be collected.

And further, that the said Catherine Whyte keeps a stu- 
ent hoarding house at Princeton, New Jersey, and the books 

° show that she was always largely indebted to
said firm, and the said Louis Vogel, John R. Whyte and em- 30 
P|>yes of said firm boarded with her and that their board 

were credited on her meat account due and owing said 
• ’ ^ ai sa^  Vogel and Whyte never paid any moneys

saa firm for said board, but charged the same to their 
pective personal accounts.

debts ̂  ^at s&id Whyte and Vogel incurred personal
hade fT ^  Parties to whom they were so indebted 
no m 6 8a*me 01lt. meats at th0 firm’s store, and then paid 
g01la| d lni° ^ id  firm, but charged the same to their per-

ounts. And further, that said Catherine Whyte 40
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would also incur indebtedness and tbe same would be traded 
out in meats at tbe firm’s store and much of John R. Whyte’s 
personal accounts through customer’s pass meat books show 
that they were given credit on the same for said Catherine 
Whyte’s indebtedness, but no money paid over to said firm.

And this deponent further shows that he has personally 
paid eighty-eight dollars and ninety-two cents ($88.92) in-
debtedness of said firm to prevent said firm from being sued 
and to save costs and expenses.

The defendant, John R . Whyte, to the bill of comP81 
filed in this cause by Peter Sohlieher, complainant, or un 
so much or such parts thereof as the said defendant18  ̂

vised is or are material or necessary for him to ina^- a
unto, answering says: ..." -•

30 This defendant admits that on or about the twenty seco

10 P E T E R  SOHLICHER.

A N S W E R  OP JO H N R. W HYTE.

[Filed October 2,1899.]

I n  C h a n c e r y  o f  Ne w  Je r se y.

20

Between
P e t e r  S c h l i c h e r ,

Complainant.
and

Louis V o g e l ,  J o h n  R  W h y t e  

a n d  C a t h e r i n e  W i i y t e ,

Defendants.

f  and Receiver.

Ilici U U.C cl 11 VA UIV will LIlttllAMU. VJ ~-
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borough of Princeton, in the county of Mercer and State of 
New Jersey  ̂ entered into a co-partnership under the written 
agreement which is set forth at length in the complainant’s

bill
And this defendant further answering says that the said 

partnership continued to exist between him, the complainant 
and the said Louis Yogel until on or about the twenty-fifth 
day of October, eighteen hundred and ninety-eight, when 
the said Louis Yogel entered into an agreement in writing 
with the complainant, bearing date the day and year last 
aforesaid, in which the said Louis Yogel absolutely sold, as-
signed and transferred to the said complainant all his inter-
est in the said partnership, in consideration of the complain-
ant assuming all the liabilities of the said partnership for 
which the said Louis Yogel was responsible, including the 
liability of the said Louis Yogel to the said partnership; and 
that from the said twenty-fifth day of October, eighteen hun-
dred and ninety-eight, until the third day of November, 
eighteen hundred and ninety-eight, the said business was con-
tinued under the name of Whyte and Yogel, when the said 
complainant and this defendant dissolved the said partner-
ship by the agreement set forth in the complainant’s bill, 
hearing date on said last mentioned day.

And this defendant further answering says that he has 
not been informed save by the complainant’s bill as to 
whether the complainant proceeded with the collection of 
the accounts of the said firm of WThyte and Yogel and ap-, 
pied the moneys so collected towards the payment of the 
debts of the said firm and that the moneys so collected were 
insufficient to pay the debts of the said firm and that the 
complainant has personally advanced the sum of ninety-two
ollars and eighty-eight cents to pay obligations owing bv 

sai firm in order to prevent the institution of suits, and
nves the complainant to make such proof thereof as he is 

advised.

kn ^ ^ d a n t  further answering says that he has no

saidffi6 ^  aS am(yunt ° f  collectible accounts of the
0£ ^  Whyte and Yogel remaining unpaid, as the books

had 8a>1 ^1*m ^aVe never ^een in his possession or has he 
inspection thereof since the said books of account

10

20

3 0

4 0
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were .placed in the hands of Martin W. Hubbard in pursu-
ance of the said agreement of November the third, eighteen 
hundred and ninety-eight, between the complainant and this 
defendant.

And this defendant further answering says that he has 
no knowledge save from the complainant’s bill as to whether 
the said Louis Vogel was indebted to the said firm of Whyte 
and Vogel in the sum! of nine hundred and thirty-one dollars 
and nineteen cents, and says that i f  the said Louis Yogei 

10  was so indebted to the said firm at the time of the sale of his 
interest therein to the complainant by the said agreement in 
writing, of October twenty-fifth, eighteen hundred and 
ninety:eight, that the said sum of nine hundred and thirty- 
one dollars and nineteen cents is now due and owing from 
the complainant, who, by the terms of the said agreement, 
assumed the liabilities of the said Louis Vogel to the said 
firm.

And this defendant further answering says that he has 
no knowledge, save from the complainant’s bill, as to what 

20 the books of account purport to show as his indebtedness to 
the said firm on the twenty-seventh' day of October, eighteen 
hundred and ninety-eight, but this defendant denies that on 
said last mentioned date he owed the said firm the said sum 
of two thousand seven hundred and two dollars and forty- 
two cents, or any other sum, and denies that subsequent to 
the making of the said partnership agreement of Septem 

.twenty-second, eighteen hundred and ninety-seven, he rew 
moneys from time to time out of said firm.

And this defendant further answering denies that he i® 
30 properly caused a credit of sixteen hundred and twenty tw 

dollars and fifteen cents to be given to his wife, Cathenn 
Whyte, upon the books of said firm, and that erasures upo 
the said books his said wife’s account was balanced an any 
indebtedness of hers to the said firm charged to his accoun 
and says that the said entries upon the said books, if ma ’ 
were made in pursuance of an agreement between this 
fendant and the complainant, by which the comp am  ̂
secured, with the consent of this defendant, from the mo ^ 
of the said firm' which had been collected and <̂eP0Ŝ ^  

40 the Princeton Bank to the credit of Schlicher and



C O U R T  O F  E R R O R S  A N D  A P P E A L S . 15

in pursuance of the said agreement of November the third, 
eighteen hundred and ninety-eight, the sum of upwards of 
thirteen hundred and fifty dollars for the purpose of paying 
a protested note due the said Princeton Bank which note was 
made by the said Louis Vogel and upon which note the said 
complainant was an endorser, and the payment of which the 
complainant had assumed in his said agreement of O'ctober 
twenty-fifth, eighteen hundred and ninety-eight, with the said 
Louis Vogel, and in consideration of the consent of this de-
fendant to the payment of said note out of the funds standing 10  
to the credit of the complainant and this defendant at the 
said Princeton Bank, the complainant agreed to give a re-
ceipt, release and discharge to the said Catherine Whyte 
from the payment to the said firm of the sum of fifteen hun-
dred dollars due and owing by the said Catherine Whyte to 
the said firm, and to have the said sum charged to this de-
fendant as an off-set to the sum of fifteen hundred dollars 
which this defendant had placed in the said firm as capital 
and which he had borrowed for this purpose with the knowl-
edge of the complainant and the said Louis Vogel, from his 20 
said wife, Catherine Whyte, and that in pursuance of this 
agreement the said complainant, upon the consent of this de- 
endant to the withdrawal of the said sum hereinbefore men-

tioned from the moneys standing to their credit at the Prince-
ton Bank, personally signed and executed a receipt, release 
and discharge to the said Catherine Whyte for the sum due 
and owing by her to the said firm of Whyte and Vogel, of 
W 1Cj| sa^  complainant was a member, and after execut- 

S 0 same the said complainant delivered the said receipt, 
re ease and discharge to this defendant to be delivered to 30 

e sai Catherine Whyte, the same was delivered by this
eiendant to the said Catherine Whyte and is now in her 

possession.

of th J  ^e ên<̂ an  ̂ fort bon answering says that in view 
thereof8̂ 1 ^ ’reemen  ̂ above set forth and the performance 
livery ° fomP̂ arnailt and this defendant and the de- 
olainti + + 6 sa*d receipt, release and discharge by the com- 
L est“ ‘  " *he 8aid Catherine Whyte, that the complainant 
indebterl t tiT™ ,cJa™ ™ S  that the said Catherine Whyte is

™ e said firm 0S set forth in the hill of complaint. 40
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And this defendant further answering says that he has no 
knowledge except from the complainant’s bill as to whether 
the said Louis R . Vogel personally contracted debts and bills 
and would have the same traded out in meat and would not 
pay for the said meat but have the same charged to his ac-
count ; and this defendant says that i f  the said Louis Vogel 
was so indebted to the firm for bills personally contracted in 
this manner by him, that the amount so due and owing the 
said firm by the said Louis Vogel at the time of the sale of 

10  his interest therein to the complainant is now due and owing 
by the complainant in pursuance of the provisions of the said 
agreement of October twenty-fifth, eighteen hundred and 
ninety-eight, by which the complainant bought the interest 
of the said Louis Vogel in the said firm.

And this defendant further answering denies that he per-
sonally contracted debts with many parties and would have 
the said parties trade the same out in meat with the said firm 
and then would not pay the moneys to said firm but would 
charge the same to his account with said firm.

20 And this defendant further answering admits that his 
wife, Catherine Whyte, keeps a large boardings house for 
students at Princeton, and that she bought large amounts of 
meat from the said firm ; but this defendant denies that his 
said wife is indebted to the said firm, and also demesthat 
she would contract debts for milk, vegetables and produce, 
and that this defendant would then have the said parties 
trade out the bills owing by his said wife in meat at 
firm’s store, and that this defendant would have his sai 
wife’s account credited with the amount thereof an w  ̂

30 then charge the same to his account and would pay no mon y

to said firm. ,
And this defendant further answering denies t a 7 

understanding or agreement with him, milk, vegeta 
produce were furnished to his said wife, and t 6 am 
.thereof traded out in meat at . the firm’s store an _ 
given for such produce, etc., in the pass-books o 

sons. . , , .'Lg ggid
And this defendant further answering admits a ^

Louis Vogel at one time boarded with his said wi e, ^
40 ine Whyte, and says that the board bill of the sai
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may have been credited upon the account of his said wife’s 
indebtedness to the said firm ; but this defendant denies that 
the amount so credited to his said wife was not paid in 
money to the said firm or charged as part of his salary or 
wages upon the books of account of the said firm.

And this defendant further answering says that he is not 
informed except by the complainant’s bill as to whether the 
said firm is insolvent and as to whether the assets of the said 
firm consist of eight dollars and forty-six cents, cash in the 
bank, and as to whether outside of the said claim of the 10  
complainant as to the accounts of the said Louis Vogel, 
Catherine Whyte and this defendant the collectible book ac-
counts are not in amount over fifty dollars, and leaves the 
complainant to make such proof thereof as he is advised.

And this defendant further answering says that he is not 
informed except by the complainant’s bill as to the amounts 
of money claimed to have been advanced personally by the 
complainant since the dissolution of the partnership or of the 
amounts due and owing by the said firm, as set forth in the 
bill of complaint, and leaves the complainant to make such 20 
proof thereof as he is advised.

And this defendant further answering says that the said 
complainant did not put into the said firm the sum of money 
^eed to be put in by him under the terms of the said part-
nership agreement, and that i f  the said sum due and owing 
y the said complainant was paid in by the said complain-

ant, and the amounts due and owing by him to the said firm,
, n . l̂e sa^  agreement of October twenty-fifth, eighteen 
nn red and ninety-eight, by which he purchased the inter- 

1 . ° J^ e sa*Cl boiiis V ogel in the said firm, that there would 30 
A m°neb Pa.y the debts, i f  any, of the said firm. 

rM k/S ê ên^an  ̂ prays to be hence dismissed with his 
80113' e °°sts *n this behalf most wrongfully sustained.

. f r a n k  s . K A T Z E N B A C H , J R ,
Solicitor for and of Counsel with the Defendant,

John R. Whyte.
3
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OPINION.

I n  C h a n c e r y  o e  N e w  J e r s e y .

Between
P e t e r  S c h l i c h e r ,

Complainant, 
and V

Lom s V o g e l ,  J o h n  E . W h y t e  

and C a t h e r i n e  W h y t e ,

Defendants.

10 Mr . G e o r g e  O . V a n d e r b i l t ,  fo r  th e  complainant,

and
M r . J o h n  T. B i r d ,  Associate;
Mr . E d w a r d  M. H u n t ,  for the defendant, Louis 

Vogel;
Mr . F r a n k  S. K a t z e n b a c h , for the defendants, 

John E . Whyte and Catherine Whyte.

E e e d , V . O .:
Oh September twenty-second, 1897, a partnership was 

formed between Peter Schlicher, Louis Vogel and John R.
20 Whyte, under the firm name of Whyte and Vogel. Schlicher 

was not to be known as a partner. Each member of the firm 
was to put in as capital $1,500 . Vogel only paid $150 an 
gave his note to the firm for the balance $1,350, which note 
was endorsed by the firm and discounted in the Princeton
Bank.

This firm continued in the butcher and meat business * 
Princeton until October 22, 1898, when Schlicher boug t 
out VogePs interest in the firm.

One of the terms of the agreement to sell to Schlicher waŝ  
30 that Schlicher assume the payment of the Vogel note o 

$1,350 . I t  was agreed that the business should be contmu 

in the name of Schlicher and Whyte. ,
On October 27, 1898, Schlicher and Whyte entered m o 

a contract, looking to the dissolution of their partners 
relations. B y  the terms of this contract one Lyons w« ^  
have charge of the business and collect all moneys
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said firm and deposit them in the Princeton Bank, and 
render an account each day.

It was agreed that no money should be cheeked out of the 
bank unless on checks signed by both Schlicher and Whyte. 
Whyte was to have ten days to buy out the interest of 
Schlicher, and if he should not do so within ten days by the 
partnership was to be dissolved.

On November third, eighteen hundred and ninety-eight, 
they signed another agreement of dissolution, and by it 
Whyte bought all the horses, wagons, fixtures and stock of pQ 
the firm. The book accounts were to be put into the hands 
of Martin W. Hubbard for collection, and the moneys col-
lected were to be put into the Princeton Bank, to be drawn 
on the joint checks of the parties. A ll obligations of the firm 
were to be first paid, and the balance equally divided be-
tween Schlicher, and Whyte and Yogel. The amount col-
lected had not been sufficient to pay the debts of the firm.

Schicher files this bill for an accounting. The defendants 
are the two partners, Whyte and Vogel and the wife of M r. 
Whyte. The principal question is whether Mrs. Whyte 20 
should be called upon to account.

The way she became involved in the firm transactions, is 
at she kept a boarding house and bought meats from the 

firm. Oh September 20, 1898, Mrs. Whyte was indebted 
to the firm in the sum of $ 1,622 .15 . On October 27, Whyte 
caused a credit to be given to his wife upon the books of the 
Tm and had the same amount charged up against himself, 
this seems to have been done by Mr. Whyte upon his own 

hon and for the purpose of relieving his wife, who was 
responsible and substituting himself as the creditor of firm, 30 

te 1 i°̂  â -Pe,ais doubtful responsibility. I t  is now con- 
wif Tt AlS arrangement discharged the debt of the 
he/d 1 + 6 COIrteildon *s> fhat Mr. Schlicher has discharged 
of th fi t0 u and a c c e P t e d  the ^ b a n c l as the creditor 
December^2^ ^  V 'eCeipt wh!eh he gave to Whyte on

67-100 ^ rS‘ B<- Mbyte One Hundred and five
and Vn ° ful1 settlement of Book account due Whyte 

gei, Schlicher and Whyte.

Bated December 12, 1898.
P e t e e  S c h l i c h e r /*’ 4 0
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The facts preceding the giving of this receipt are as fol-
lows : When Whyte bought out Schlicher, the terms were as 
already remarked, that all debts due to the firm should be 
collected by Hubbard. Whyte who proposed to continue 
the business, wished to retain the trade of the old firm, and 
for this purpose he didn’t wish certain of the old customers, 
who owed the firm, to be pressed at once by Hubbard. He 
made a list of such customers, and the amounts of their 
debts, and proposed to give his own note for the amount to 

10  Schlicher, and that he himself should therefore collect those 
debts. Schlicher consented and Whyte gave such a note of 
$1,068.52, payable in fifteen days.

I t  appears that Hubbard, in making their collections, in-
advertently included some of the debts retained by Whyte, 
and when the $1,068.52 note matured, Whyte refused to pay 
it, alleging these collections by Hubbard. Schlicher wrote 
on November 2 2d, to Hubbard to look into the matter. Upon 
consultation, it was agreed that the amount so collected 
should be fixed at $ 10 5 .6 1. How, it appears upon the firm’s 

20 books that Mrs. Whyte after September 2 1 , 1898 (being the 
date when her husband cancelled her debt on the firm of 
$ 1 ,6 2 2 .15 ) , had bought meat amounting to $867, and had 
paid $700 on account, leaving a balance due upon the hooks 
of $105.67. The receipt, it is to be observed, is for this 
amount. Upon the giving of this receipt for this amount as 
paid, Mr. Whyte paid the $1,068.52 note into the bank to 
the credit of Whyte and Vogel, and consented that the note 
of $1,350 , given by Vogel and discounted by the firm, which 
the bank had been carrying and which had been assumed by 

30 Schlicher, should be charged up to the account of Schlicher 
and Whyte. The question is, whether this transaction re-
leased Mrs. Whyte from any subsequent claim of Schlicher 
on account of the $ 1,6 2 2 .15  book account which had been 
cancelled by her husband. I  am constrained to the conclu-
sion that this transaction resulting in this receipt does oper-
ate to relieve Mrs. Whyte from this debt. The receipt in 
its terms is very broad, but of course it is open to explana-
tion. How, it is true that the $ 1,6 22 .15  is not mentioned 
in the receipt and the figures or in it, is the exact balance 

40 which was due upon the face of the books for purchases made
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after the change of the charge against the wife of the hus-
band. But it appears in the testimony that Schlicher at the 
time he gave this receipt was fully aware of the fact that 
the charge against the wife had been shifted on the books to 
the husband and he had complained of it. I t  appears that 
Whyte at the time that he asked for this receipt told Schlich-
er that his wife was to lend him the money to pay the 
$1,068.52, and that before she did so, she wished to be re-
lieved from all liability to the firm. Schlicher himself ad-
mits that Whyte told him that his wife would lend him the 1 0
money, and I  have no doubt of the correctness of Whyte’s 
testimony as to the rest of the conversation.

Row, Schlicher having this opinion as to the desire of 
Mrs. Whyte, I  am unable to read his receipt in a way which 
will still leave her responsible for $ 1,6 2 2 .15 .

In respect to the consideration for the discharge of this 
amount, it is to be found in the fact that it was a favor to 
Schlicher to have the $1,350  note which he had assumed en- 
tire!y paid out of the funds in the bank which were partlv 
the property of Mr. Whyte. And i f  it be said that this con- 2 0  
sidération was entirely inadequate to account for the dis-
charge of a good debt of $ 1,6 22 .15 , it is to be remarked, as 
matters then stood, it was regarded as a discharge of a debt 
to this amount, but only a discharge of such a debt against 
one person and the substitution of another person as the 
ebtor. That Schlicher at that time did not regard Whyte 
an irresponsible person is quite obvious from the fact that 

$1 ftfia Ŝ 01^  before taken the fifteen days’ note for 
A  r̂orn ^kis person, in payment of the same amount 

e to .the firm which were entirely good. 30
am constrained to the conclusion therefore that Mrs. 

ylc is not liable to account.

to mi ^at Mr. "Whyte should account. I t  remains
the firm 7  t 6 °'f Vogel. Vogel was indebted to
capital n f f ? ?  f ? m Ms note ^ ven for h h  portion of the

setting llp ft 't w A  ^  “ “  ° f  $9 3 1' 19 ' He a PIe£> 
0f ( w j  k ; oby the agreement between him and Schlicher .

Œ S  T X l r T  40 * * * * *  ^ h i e  interest in the
of Vo»l ’• -hat Schl,cher covenanted to pay all the debts 

"S* ™ g  out of, or in respect to said partnership, 40
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a n d  t o  a  d i s c h a r g e  o f  d u e  o r  o w i n g  f o r  o r  b y  r e a s o n  o f  s a id  
p a r t n e r s h i p  ;  a n d  t o  s a v e  V o g e l  h a r m l e s s  f r o m  t h e  s a m e ,  a n d  
t o  r e l e a s e  a n d  q u i t - c l a i m  t h e  s e v e r a l  m a t t e r s  i n  t h e  b i l l  m e n -
t i o n e d ,  o f  w h i c h  a n  a c c o u n t  i s  s o u g h t ,  a n d  a l l  d e m a n d s  w h i c h  
S c h l i c h e r  h a d  i n  r e s p e c t  t o  t h e  t r a n s a c t i o n  m e n t i o n e d  i n  the  
b i l l .

T h e  o n l y  q u e s t i o n  n o w  i s ,  t h e  t r u t h  o f  t h e  p l e a .
An agreement between Vogel and Schlicher dated October 

22nd, 1898, is offered in evidence in support of the plea. 
10  B y  this agreement Vogel assigned to Schlicher all his right, 

title and interest in the firm business, property, accounts and 
money due. This agreement then provides that Schlicher 
shall assume the payment of the $ 1,350  note given by Yogel 
to the firm, for his share of the capital. Then Schlicher 
agreed to release Vogel “ of any and all indebtedness of said 
firm.”  The plea therefore which states that Schlicher 
covenanted to pay all debts of Vogel is not true. For all 
that Schlicher agreed to do (apart from the payment of the 
$ 1,35 0  note) was to release Vogel from all debts of the firm. 

20 The $9 3 1.19  debt was not a debt of the firm, but a debt due 
by Vogel to the firm. I t  was a debt which stood in the same 
relation to the firm as the $ 1,35 0  note of Vogel’s which 
Schlicher assumed to pay, stood. But I  am of the opinion 
that without any express discharge of Vogel’s debt to the 
firm, the sale had operated to relieve Vogel from any liability 
to account to Schlicher. The purchase by one partner of 
all the interest of another partner, in the absence of frau , 
must of necessity be an adjustment, as between the seller or 
a purchaser, of the accounts of the former with the firm. 

30 The purchaser in getting the interest of the selling partner 
would be entitled to open an account and a settlement with 
the firm. I f  his debts to the firm exceed the value o 1S 
share of the property of the firm his interest is worth ess. 
But the sale of such an interest involves the application 
debts to credit for the purpose of arriving at the value o 
the interest. Such a purchase, therefore, is practical y ^ 
account stated between the parties in respect to them re 
tions as members of the firm. . ,

T h e  f o l l o w i n g  c a s e s  e x h i b i t  t h e  a p p l i c a t i o n  o f  t h i s  « I P  
4 0  r e s u l t  i n  c a s e s  l i k e  t h e  p r e s e n t  :  S tu d d a rd  v. Wood, 8
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90; Lemre v. Norris, 1 1  Cush., 328 ; W iggins v. Goodwin, 
63 Me., 389; B&ekley v. Munson, 22  Conn., 299; Baldw in  
v. Bald, d  al., 48 1ST. Y ., 673.

Numerous cases upon the point that the sale of a part-
ner’s interest to another partner, as between them ex-
tinguishes all accounts upon the books standing against the 
seller, are cited by Mr. Bates in his work on the law of 
partnership, Vol. 2, 629.

Mr. Vogel is not liable to account to Mr. Schlicher.

DECREE. 10
B e t w e e n

Pet ek Sc h l ic h er ,

C o m p l a i n a n t ,
a n d

L o u i s  V o g e l , J o h n  R  W h y t e  
and Ca t h e r i n e  W h y t e ,

D e f e n d a n t s .

This cause coming on to

On B ill for Account-
&c.,mg

Decree and Order of 
Reference.

-_ be heard in the presence of 
O e o r g e  0. V a n d e r b i l t ,  a n d  John T. Bird, Esqs., of counsel 
w i t h  t h e  c o m p l a i n a n t ,  and of Edward M. Hunt, Esq., of 20 
c o u n s e l  w i t h  t h e  d e f e n d a n t ,  Louis Vogel, and of Frank S. 

a t z e n b a c h ,  Jr., o f  counsel with the defendants John R. 
y t e  a n d ^  C a t h e r i n e  W h y t e ,  and upon reading the plead- 

2 ®.’  e x a m i n i n g  t h e  documentary proof, and hearing the 
m o n y  o f  w i t n e s s e s ,  and argument of counsel, and after 

th trti ^ cons*dered the same, it appearing to the court 
J o h n  R and the defendants Louis Vogel and

^utered into a partnership agreement on the 
u i n e t ^ eC O n < ^  September, eighteen hundred and
0| ¿ / en’ and ĥe complainant on the twenty-second day 30

t h e  i n t e r i m  a n d  n i n e t y - e i g h t ,  p u r c h a s e d
s h i p  a n ( j  i  °  6 d e f e n d a n t  L o u i s  V o g e l ,  i n  s a i d  p a r t n e r -
a n d  t l f t  i  j ; \  ^  a S l e e i n e n t s  m a d e  b e t w e e n  t h e  c o m p l a i n a n t  

e u  a n t ,  J o h n  R. W h y t e ,  d a t e d  O c t o b e r  27, 1898,
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and November 3d, 1898, the partnership existing between 
them was dissolved ; and it further appearing that the in-
debtedness of the defendant, Catherine Whyte, to the said 
partnership was afterwards by agreement between the com-
plainant and the defendant, John R . Whyte, assumed by 
the said defendant John R . Whyte, the defendant, Catherine 
A. Whyte, by said agreement being released from the pay-
ment thereof; and it further appearing that the partnership 
accounts between the complainant and the said defendant, 

10  John R . Whyte, have not been stated and settled; it is there-
upon on this eleventh day of December, nineteen hundred, 
ordered, adjudged, and decreed that the said complainant 
by virtue of the said agreement accepted the said defendant, 
John R . Whyte, in addition to his own individual liability 
to said co-partnership, as debtor to the said co-partnership, 
to the extent of the indebtedness of the said Catherine 
Whyte to said co-partnership, and by said agreement re-
leased the said Catherine Whyte from all liability to the 
said co-partnership, and that the complainant’s bill be dis- 

20 missed as to the defendants, Louis Vogel and Catherine 
Whyte, and that this cause as to the defendant John K, 
Whyte be referred to Bayard Stockton, Esq., one of the 
special masters of this court, to take a mutual account of a 
dealings and transactions between the complainant and sai 
defendant, John R . Whyte, as partners, as in said bill men 
tioned; and that in taking said account the said John 1 
Whyte be charged not only with his own individual liability 
to said co-partnership, but also with the liability and m 
debtedness of the said Catherine Whyte to the said 

30 nership, which he, the said John R . Whyte, has assnm > 
and for the better taking of said account and discovery o 
matters aforesaid, the complainant and the said ^
John R . Whyte, are to produce before, and leave with e 
said master, all books, papers, and writings in their eustoj 
or power relating thereto, and are to be examined upon i 
rogatories as the master shall direct-; and said dm* r ^ 
also to have power to examine other witnesses in re a ^  
said account, and in the taking of said account the sai ®  ^ 
ter is to make unto the parties all just allowance, an̂

40 report what, upon such accounting appears to be
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each of said parties to the other; and also the balance, which, 
upon the said account, shall appear to be due from either 
party to the other.

And the said master is to make his report touching the 
matters hereby referred to him, with all convenient speed, 
and if in taking the said account, any special matter shall 
arise, the said master is at liberty to state the same to the 
court. And it is further ordered that the complainant pay 
to the defendant, Louis Vogel, his costs to be taxed, and to 
the defendant, Catherine Whyte, her costs to be taxed. -j*

W. G. M A G IE ,
C.

Respectfully advised,
A l f r e d  R e e d .

TESTIM ONY.

Examination of witnesses, &c., in a cause depending in 
the Court of Chancery of New Jersey, wherein Peter 
Schlicher is complainant and Catharine Whyte, et als., are 
defendants, taken in pursuance of an order of reference 
bearing date the eleventh day of December, nineteen hun- 20 
dred, at the office of Bayard Stockton, one of the Special • 
Masters of this court, in the city of Trenton, before the said 

aster, the seventh day of December, nineteen hundred and 
our, in the presence of George O. Vanderbilt, solicitor of 
e said complainant, and Frank S. Katzenbach, Jr . ,  solici-

tor of the defendant, John R. Whyte.

New  J e r s e y , ss.
rgaret E. Clair, of full age, having been first duly 
on er oath saith: I  reside on Ferry street, Trenton; 

in tl 1 +*1 ^  ^^yte and Louis Vogel; they were engaged 
from c \ 61^uŝ ness Princeton; I  was their bookkeeper

oinety-niPtem rw *t0 AprÜ third> eighteen hundred and 
0 um , (Witness being shown a book marked Ledger 

byte and Vogel.) This is the ledger of Whyte and 
4

0 3
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Vogel used by me during tbe period I  worked there. I rec-
ognize my writing in it. I  recognize the account of John
R. Whyte on page three hundred and sixteen; one entry on 
that page is in my handwriting; it is $ 1,6 22 .15 ; the total 
amount that he owed by the page in the ledger to the firm 
is $2,702.42. I  made the entry of $ 1,622 .15 , above refer-
red to, by Mr. Whyte’s direction. I  credited Mrs. Whyte’s 
account with that item, and charged it to Mr. Whyte’s ac-
count. The account on page 3 16  is the account that Mr.

10  Whyte told me to make the above entry in. The balance of 
$2,702.42 is of October the twenty-seventh, eighteen hun-
dred and ninety-eight.

M A R G A R E T  E. CLAIE.

Subscribed and sworn this seventh day of December, 
1904, before me, at Trenton, M. J .

B a y a r d  S t o c k t o n ,

Spec. M. C. C. of K  l

M e w  J e r s e y ,  s s .
Peter Schlicher, of fu ll age, having been first duly sworn 

20 on hi« oath saith: I  am the complainant in this matter. 
There is due to the firm of Schlicher and Whyte altogether, 
the sum of $4,823.75, made up as follows:

Amount due said firm from Whyte book ac-
count . . .|. . . .  .............. .................... .... ..............

Amount due said firm from Whyte, unpaid cap-
ital ...................................................... i.j................

B y  the partnership agreement Whyte was to 
have paid $1,500.00 capital; he only paid 
$1,000.00.

3 Q Amount due said firm from Schlicher-Vogel
note ......................... .. . .........................................

Amount due said firm from Schlicher accounts
collected .................. .. '........................>.)..........

Amount due said firm from G. O. Vanderbilt 
collected ........... .................... .................................

$ 2 , 7 0 2  4 2

1 , 3 5 0  0 0  

1 3 3  3 3  

1 3 8  0 0
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The firm of Sehlieher and Whyte owes to Peter 
Sehlieher, for bills of the firm paid in cash by 
him, for which he holds vonchers.. . i;.........  1,490 98

Therefore the net worth of the firm of
Sehlieher and Whyte i s ............................ $3,332 77

My share of this amount is ............. $2 ,2 2 1 84
And Whyte’s share . . . . . . . . , .  . .  1 , 1 1 0  93

$3,332  77 10
Whyte owes the said firm, as above..................... $ 3,202  42
Deducting his share of the net worth................  1 , 1 1 0  93

U;  l' U  * . - U , ' *-----------------
Therefore Whyte owes Sehlieher.. . . . . . . . .  $2 ,091 49

The firm owes Sehlieher, share of net worth. . $ 2 ,2 2 1  84 
The firm owes Sehlieher, bills paid as above. ... 1,490 98

Deduct Schlicher’s indebtedness to
firm .......... ................... .. $ 1,35 0  00

13 3  33

$ 3 ,7 12  82

20

1,483 33

n $2,229 49
deduct collections by G. O. Vanderbilt, as-

sumed by m e ........................................................  138  00

Therefore Sehlieher is owed .............. ......... $2 ,091 49

w-,i a °^e % ures are made on a statement of account 
infemot ^  1°n n̂  ̂ i^borest. I  claim that I  am entitled to 30 
and fn, +°n • 6 Sllm thousand and ninety-one dollars
teen u T T  fr0m tbe first of September, eigh- 
tf “ dynety-nine, about the time I  filed tie  bill

ĉomplaint m this cause.

ninety I i f  ^  Ĉ aim * ma^e of fourteen hundred and

* *  ^  tcash, that is made up as follows:
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M c C a r d e l l ,  W e s t  &  C o . ,  $ 1 5 2  0 0
S .  M a r g e r u m  . . . . . . .  . . . . . . . . . . . . . . . . . . . .  1 3 7  9 4
H o y t  &  C o .  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  5 0 0
D e p o s i t  i n  P r i n c e t o n  B a n k . . . . . . . . . . . .  3 5  0 0
J o h n  C .  A p p l e g a t e . . . . . . . . . . . . . . . . . . . . . .  9  0 0
P r o t e s t  f e e s  o n  K i l f o i l  n o t e . . . . . . . . . .  1  7 1
E .  A .  D e n n i s  .  . , .  .  . . . . . . . . . . . . . .   1 0 6  7 1
H .  K .  C o n o v e r  &  B r o . . . . . . . . . . . . . . . . . . . . . .   3 7  6 5
J .  S .  A p p l e g a t e  . . . . . . . . . . . . . . . . . . . . . . .      1 6  0 0

1 0  C h a s .  U p d i k e  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  8  3 3
W m .  M o u n t  . . . . . . . . . . . . . . . . . . .  5  7 1
H o y t  &  C o .  . . . . . . . . . . . . . . .    1 0  0 0
E .  A .  D e n n i s . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .   9  0 0
J o h n  U p d i k e  . . . . . . . . . . . . . , .  . , . . , . . .  3 0  0 0
T h o m a s  J e w e l l  . . . . . . . . . . . . . . . . . . . . .  1 1 9  5 7
H e w  B r u n s w i c k  B e e f  C o .  . . , . . . . . . . . . . .  2 5 0  0 2
T r e n t o n  A b a t t o i r  C o . . . . . . . . . . . . . . . . . . . . . . .  5 5 7  2 6

$ 1 , 4 9 0  9 0

I  now produce vouchers for these several amounts, and 
20 leave them with the Master, asking that they be marked as 

exhibits in this cause.
A s to the item of $1,350.00 Vogel note, I  assumed the 

payment of that when I  bought out Vogel. It was after-
wards agreed between Whyte and I  that this note should be 
charged by the bank to the firm’s account, therefore I have
stated it as a liability that I  owe the firm.

The item of $ 13 3 .3 3  was collected by Mr. Vogel after I 
had bought him out, and turned over to me.

The item of $138 .00 was the amount that Mr. Vander 
3D bilt stated to me that he had collected of the firm’s bills at 

the time I  filed the bill in this cause. I  have assumed its 
payment. The first item of $2,702.42, Whyte’s indeb 
ness to the firm, is taken from, the firm’s ledger page three 
hundred and sixteen, and represents his indebtedness to 
firm, as shown by that ledger.

The above statement is, to the best of my knowledge, 

just and true account of the affairs of the firm, an 18 re"
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li a bl e a n d f air, a n d pr o p er t o1 b e r eli e d u p o n b y t h e M a st er 

i n ma ki n g u p hi s r e p ort.

P E T E R  S C H L I C H E R.

S u bs cri b e d a n d s w or n t hi s ei g ht h d a y of D e c e m b e r, 1 9 0 4, 

bef ore me, at Tr e nt o n, 1 S T. J .

B a y a r d  S t o c k t o i v ,

S p e c. M. 0. 0. o f 1 S T. J .

N e w  J e r s e y ,  s s .

Ge or ge 0. V a n d er bilt, of f ull a g e, h a vi n g b e e n fi r st d ul y 

s wor n o n bis o at h s ait h: I  r e si d e at P ri n c et o n, Y e w  J e r - R ) 

sey, a n d a m att or n e y f o r t h e c o m pl ai n a nt i n t hi s m att e r.  I  

have c oll ect e d s e v er al bill s f o r t h e fi r m of W h yt e a n d V o -

gel. T his i s a st at e m e nt of all t h at I  h a d c oll e ct e d u p t o 

t he ti me t h e st at e m e nt w a s m a d e u p w hi c h w a s u p t o t h e 

ti me t be bill w a s fil e d i n t hi s c a u s a  T hi s st at e m e nt I  r e n-

dere d t b e c o m pl ai n a nt a b o ut t h e ti m e t h e bill w a s fil e d. 

Si nce t h at ti m e, I  c oll e ct e d a cl ai m f o r w hi c h t h e fi r m h el d 

a c hatt el m ort g a g e o n a pi a n o a s s e c u rit y, f r o m a M r s. Bill.

T his is t b e st at e m e nt t o w hi c h I  r ef e r ( p a p e r off e r e d i n e vi-

de nce, a n d m ar k e d b y M a st e r E x hi bi t A  e x p a rt e,  c o m pl ai n- 2 0 

s ot). T his st at e m e nt s h o ws t h at I  h a v e c oll e ct e d u p t o t h e 

ti me t be bill i n t hi s c a u s e w a s fil e d, t h e s u m of $ 1 4 0. 2 2, t o

^i c h s h o ul d b e a d d e d t h e s u m of $ ------ ■, c oll e ct e d f r o m

Bill si n c e t h e bill w a s fil e d.  T hi s i s all t h at I  e v e r 

c oll ecte d f or t b e fir m of S c hli c h e r a n d W h yt e.

ha v e b e e n u n a bl e t o fi n d m y m e m o r a n d u m b o o k, w hi c h 

pr o a bl y b a d i n it t h e a m o u nt c oll e ct e d f r o m M r s. Bill, 

^ o u g I h a v e m a d e dili g e nt s e ar c h e s f o r t h e s a m e.  M r s.

I  , as m o v e d fr o m P ri n c et o n, a n d I  h a v e a s c e rt ai n e d t h at 

J  li v es i n Br o o kl y n, Y e w Y o r k.  I  w r ot e h e r t o a s k h e r 3 0 

n 'i  a t. 61  r ec e;i pt a n d l et m e k n o w h o w m u c h s h e h a d 

ffi f m e’ S e wr ot e k a c k t h at h e r p a p e r s t h at h a d t h at st at e-

d e ?i m 7 er e ' i  B a 7  H e a d > l 0 c k e d * P i n h e r s u m m e r r e si- 
^  > i w as a b o ut f o rt y- ei g ht d oll a r s.

Wbil p T , ze n kac h o bj e cts t o t hi s a s i n c o m p et e nt e vi d e n c e.

I W  T i f f  l m c ert a m a k o ut t h © a ct u al a m o u nt I  c oll e ct e d, 

will nr o d n 1 n 0t C° d e ct t k e ^a c e ° f  t h e c h att el m o rt g a g e. I  
P  oe a c o p y of t h e c h att el m o rt g a g e i f it i s o n r e c or d.
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M y recollection is that I  collected about fifty dollars on this 
mortgage.

GEO RGE O. VANDERBILT.

Subscribed and sworn this fourth day of February, 1905, 
before me, at Trenton, New Jersey.

B a y a r d  S t o c k t o n ,

Spec. M. C. C. of N. J.

N e w  J e r s e y ,  s s .
Peter Schlicher, recalled, says I  am' willing that the total 

10  amount of the B ill chattel mortgage be charged against me, 
for the purposes of this accounting.

P E T E R  SCHLICHER

Subscribed and sworn this fourth day of February, 1905, 
before me. r

B a y a r d  S t o c k t o n ,

Spec. M. O. C. of N. J.

N e w  J e r s e y ,  s s .
Louis R . Vogel, of fu ll age, having been first duly sworn 

on his oath saith: I  reside in Princeton, New Jersey, and 
20  was a partner in the firm of Whyte and Vogel; I  was a de-

fendant in this cause. I  was a member of the firm of Whyte 
and Vogel probably two years. I  am not sure of that 
That firm kept books. (Witness shown book marked 
Ledger C, Whyte and Vogel.) That is one of the hooks of 
the firm used in its business. On page 316 I  suppose is 
the account of John R. Whyte. I  never kept these books. 
On page 3 17  is my account. Mr. Whyte’s account is that 
of the Mr. Whyte who was a member of the firm and also 
a partner of Mr. Schlicher. (Witness shown book mark 

30 Ledger B , Whyte and Vogel.) This is a book of the fir® 
of Whyte and Vogel, started before Mr. Schlicher came® 
the firm. The account of John R. Whyte, on page ’ 
Ledger C, has as its first entry to balance O. L. 11? $8® * > 
on page 1 1  of Ledger B , the last entry is balance $801- 
with the figures 316 . I  imagine and think the balance w 
carried from the old ledger to the new one.
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Cross-examination.
I did not keep these books. I  do not know whether these 

books are correct. Fred. Arhend kept the hooks when Mr. 
Schlicher was interested in the business. I  do not know 
whether J. R. Whyte’s account in these books is correct or 
not. Book B was a book of Whyte and Vogel before 
Schlioher entered the firm. A  man named Baird kept it. 
Moses Baird was his name, I  think.

Q. There appears in Ledger B  a number of accounts after 
Schlicher entered the firm ; did the customers pay off the 1 0  

accounts?
A. I don’t know; Schlicher was to pay everything I  owed 

the firm when he shoved me out of the firm.
Objected to as irrelevant, because already determined by 

the court, and that Schlicher was to save Vogel harmless 
from debts owed by the firm.

L. R . V O G EL.

Subscribed and sworn this tenth day of February, 1905, 
before me.

B a y a r d  S t o c k t o n ,  2 0

M. O. 0. of K  J .

Mew  J e r s e y , s s .

John R. Whyte, of full age, having been first duly sworn 
on is oath saith: I  was a member of the firm of Vogel 

Whyte, having as partners Louis R . Vogel and Peter 
c ic ei. I  am the defendant Whyte named in this cause.

! 7 T ™  witness, Ledger 0 .) That looks like a book 
y ogel and Whyte. I  can’t tell whether it is the 

not. I  never saw the books, or saw them written in. 
never examined them in my life. I  knew the firm kept 30

in th ! ! r  ^iem *n ° ® ce and have seen men working 
and H i 1 . 7 ^  W6re kept Fred. Ahrend, Mr. Baird 
was nr 1 ni • ° r^et ker name 5 I  now recall that her name

t a o W t u T ' ? T  Septm W  22> 1897> disso-
The firm l  ^  tte kooks were kept V  those three parties, 
books: Hn i i ? ’. Vogel & Schlicher kept the following 
small daft/ 00 ’ *iouriia  ̂ an<̂  two sets of ledgers, one for 

%  accounts and a ledger like the one before me for
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monthly and five-week payments. On page 316 of Ledger 
C, it looks like my account. I  don’t know whether it is or 
not. I  suppose it is meant for me, for my name is on the 
top of the page. I  testified' before the Vice-Chancellor in 
this cause, and was examined by my counsel, Mr. Katzen-
bach. (Attention called to testimony on page 101 of 
printed book. Extract read by counsel.)

Q. Is  the charge of $ 1,6 2 2 .15 , on page 316  of Ledger C, 
the same charge of which you testified before the Vice-Ohan-

10  cellor \
A. I  don’t know. I t  is too long ago for me to remember. 

I  don’t know whether the charges on page 316 of Ledger C 
correctly state my account with the firm. I  think I have 
seen the account before. I  am not sure. I  don’t know if 
the charge of $ 1,6 2 2 .15  is a correct charge or not. It has 
been so long ago, I  can’t remember. I  think Mr. Schlicher 
instructed the bookkeeper to credit my wife with $1,622.15. 
Looking at the printed book, I  see that I  said that the credit 
was made by my order. I t  was a mutual understanding be- 

20 tween Schlicher and myself, to which we both agreed. The 
other charges from January 11th , 1898, to Ju ly  30th, 1898, 
I  can»t tell whether they were correct or not. It looks as if 
there was some flim-flam there. I  doubt all the items, 
can’t tell whose handwriting they were in. When the firm 

' of Whyte, Vogel and Schlicher quit business, Schlicher and 
I  and Joe  Hoff looked over the books together. I  did not 
see how my account stood then. I  did not look over  ̂
books after this suit was started. They were in Schlicher s 
possession. They were produced in court at the hean g 

30 On page 1 1  of Ledger B , I  think that is the old ledger o 
Whyte and Vogel before Mr. Schlicher entered the firm, 
am not sure even of that on page 1 1 ; it looks like my 
count; I  can’t tell for sure i f  it is. This book was kep 7 
Mr. B a ird ; the entries look like his handwriting. ' 
tries to September 1 1 ,  1897, are prior to Mr. Schlic e
tering the firm, I  suppose. , „  ,

The entry of “ September 29, 1897, of $1,000. 7
vestment,”  represents a thousand dollars put in 0 
m e; I  think it was in cash; I  think I  have a vouc er 

40 I f  I  have one, I  will produce it, if requested.
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The balance at the bottom of page 1 1  is a balance of 
$801.07 carried to Ledger C. I  can’t tell whether that is 
correct or not.

JO H N  R. W H YTE.

Subscribed and sworn this fourth day of March, 1905, 
before me, at Trenton, N. J .

B a y a r d  S t o c k t o i t ,

M. C. C. of N. J .

Hearing, pursuant to notice, held at the Master’s office, 
on Saturday, the twenty-seventh day of January, nineteen 10  
hundred and six.

Present, Mr. Vanderbilt and A. H. Applegate, for com1 
plainant, and Mr. Katzenbach for defendant.

The counsel for the complainant offers in evidence Ledger 
0 and Ledger B, heretofore identified.

Counsel for the defendant objects to the admission of the 
above ledgers in evidence on the following grounds:

First. That the evidence ‘shows that there were books of
original entry kept by this firm, to wit, cash book, day book 
and journal, and that the ledgers offered are only a part of 20 
the books of account, and without the books of original en-
try, are not competent evidence.

Second. That the parties keeping these books and mak-
ing the entries in the same have not been called as witnesses 
to prove these entries.

Third. That these books were last in the possession, as 
8 wn by the evidence, of the complainant, Schlicher, and

e efendant is in no wise responsible for failure to pro-
duce the same. ' ~ Ik-

off o!i ?0im^  ôr ^he complainant state that the ledgers 30 
in evidence show the itemized statements of the firm,

, . êni sta^n8 what it is, and no cash book or journal 
w°uld show anything different.

0 v  / ° r comP^inant here offers as a witness George
u- Vanderbilt.

J e r s e y ,  s s .

ge 0. Vanderbilt, recalled, on his oath says: John
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R . Whyte and Peter Schlicher placed all the accounts of 
this firm in my hands for collection, and the only books they 
turned over to me upon which to make these collections were 
two large Ledgers B  and C and one small ledger, the small 
ledger containing no account against John R. Whyte. And 
these ledgers, which have been identified, contain all the ac-
counts of that firm so far as I  know, and in my investigation 
of the affairs of the firm, with the assistance of Louis Vo-
gel, John R. Whyte and Peter Schlicher, these ledgers seem 

10  to contain all the business transacted by this firm during its 
continuance, and that these ledgers were used in collecting 
the firm’s debts, offered in evidence and testified to by Louis 
Vogel as the books of the firm, in other suits containing the 
accounts against other persons which I  sued for these debts. 
(This evidence is objected to on the ground that what trans-
pired in other suits affecting these ledgers, is not competent 
evidence to prove the same as the books of account of the 
firm in this proceeding. ) I  have never seen any other books 
of the firm except the bank books that contained the bank 

20 account of the firm with the Princeton Bank.
G E O R G E  O. VANDERBILT.

Sworn and subscribed this twenty-seventh day of Janu-
ary, 1906, before me, at Trenton, New Jersey.

B a y a r d  S t o c k t o n ,

M. 0 . 0 . of N. J

Counsel for the complainant offers in evidence a certified 
copy of chattel. mortgage, Henrietta G. B ill to Whyte an 
Vogel,- marked by the Master Exhibit B  &x part®* coin
plain ant. ,

30 Counsel for the complainant offers in evidence vouc e 
for the account of Peter Schlicher as stated in his testimo y 
— marked by the Master Exhibit C 1  to C 22 inclusive. ^

Examination adjourned to February 3d, 1906, at 
M., at Master’s office.

B a y a r d  S t o c k t o n ,

M. 0 . 0. of N. J-
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New  J e r s e y , s s .

Martin W. Hubbard, of fu ll age, having been first duly 
sworn on his oath saith: I  reside at Princeton, New Je r -
sey, and am a clerk in the office of the Treasurer of Prince-
ton University. In  eighteen hundred and ninety-eight 
about, I did some collecting for Whyte and Schlicher. This 
was the end of the store on Mercer street. Mr. Yanderbilt 
turned over to me the books of the firm, according to my 
recollection. I  think I  had a conversation at which were 
present Mr. Vanderbilt, Mr. Schlicher and Mr. Whyte, 10  
about this collecting. The ledgers, possibly more than one 
large ledger, and the small ledger came into my possession.

Q. Did you proceed to collect the accounts from these c 
books? (Object to as irrelevant.)

A. Yes; I  do not think there.were any other books given 
me. The money was deposited in the Princeton Bank to 
the credit of Peter Schlicher and John R . Whyte. I  iden-
tify my writing in the small ledger produced, and Ledger 
C. I  don’t see any entries in my handwriting in Ledger
B. After I  had finished with the ledgers, I  don’t remember 20 
what I did with them.

Cross-examination.
I made none of the entries in these books; that is, the 

charges; sirpply credits for moneys I  collected. I  have no 
knowledge as to whether there were any other books of the 
firm of Whyte and Vogel.

(Signed) M A R T IN  W. H U B B A R D .

Subscribed and sworn this eighth day of February, 1906, 
before me, at Trenton, N. J .

B a y a r d  S t o c k t o n , 3 0  
Spec. M. 0. C. of N. J .

New  J er se y , s s . :

argaret E. Clair, recalled, on her oath saith: I t  has 
Y*  ̂ afmo®t forget what the books of Whyte

led °^6 recognize my writing in the small
ger. I  recognize some of the entries in Ledger C as my

in an<̂  ° f  the entries in Ledger O. I  started in 
1 teniber and some is before that. When I  made the
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entries in the different ledgers, I  got the items from an or-
der book. The entries I  made in this way are correctly 
transcribed.

Cross-examination.
The sales of the day went on the small book, and they 

were afterwards posted to the ledgers. The small books 
were about half the width of the ledger, and about as long, 
and pasteboard backs, not leather. Most of the entries were 
made in ink. I  do not know where those small books are 

10  now. While I  was there they were put away one after an-
other in the safe, I  am quite sure. I  did not consider them 
of much value after they were copied into the ledger. (Mr. 
Katzenbach objects to this as an expression of opinion on 
the part of the witness.)

M A R G A R E T  E. CLAIR.

Subscribed and sworn this eighth day of February, 1906, 
before me, at Trenton, FT. J .

B a y a r d  S t o c k t o n , 

Spec. M. C. C. of F. J.

20 Y e w  J e r s e y , s s .
Frederick H. Arend, of fu ll age, having been duly sworn 

on his oath saith: I  reside in Trenton and have kept books 
for Whyte and Yogel in Princeton. I  recognize my hand-
writing in Ledger B , in Ledger C. There is no writing o 
mine in the small ledger. I  worked there about eigt 
months, I  think. I  followed the customs in use when 
went there. There was a day book or scratch book in whic 
all the orders were entered and when the orders were  ̂
Mr. Yogel put down the weights and prices in the day or 

30 scratch book. They were a book about a foot long, S1̂  
inches wide, an inch thick, or three-quarters; the paper 
white; all entries made in lead pencil, the paper was 
fit to write on with ink. The accounts in that boo  ̂
transcribed in the ledger the next day, and the sma 
was put aside till the corresponding day of nex  ̂
There was a. book for every day in the week except 
and the day of the week was marked on the book. j
transcribed in the ledger was indentically correct,
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intended it to be. My scratch books were left in the office 
when I left there. I  don’t remember whether they were in 
the safe or on top of the safe. Miss Clair came after me 
as bookkeeper.

Cross-examination.
In transcribing into the ledger, I  might have abbreviated 

the charges. (Witness shown page 1 1 ,  Ledger B .) The 
last item is the only one in my writing.

Re-direct.
(Witness shown Ledger B, page 3 16 .)  The entries down 10  

to June twenty-seventh, eighteen hundred and ninety-eight, 
are in my writing. The word balance brought from old 
ledger, January 1 , 1898, $801.0 1, is in my handwriting. 
That amount is the balance shown on Ledger B , page 1 1 ,  in 
John E. Whyte’s account. The items entered in the ledger 
were a practiced copy of the scratch book. The words were 
contracted to fit the small size of the page. The letters R .
B. would be either roast beef or rump beef. Abbreviations 
of this nature also appeared in the scratch.

Re-cross. 20
I could not tell whether or not they appeared in the day 

hook without seeing the day book.
F R E D E R IC K  H. A B E N D .

Subscribed and sworn this eighth day of February, 1906, 
before me, at Trenton, N. J .

B a y a r d  S t o c k t o n , 

Spec. M. C. C. of N. J .

New  J ebsey , s s .

Louis R. Vogel, recalled, on his oath saith (shown books) :
. aie Ledger B and 0  of Whyte and Vogel. I  recog- 30

I 16 smaL ledger also. We had a blotter used as a day
’ also, in pencil. We employed Mr. Arend and Miss

J ““  as bookkeepers. We had a blotter for every day in
wee . I  don t know what became of them. They were

f i ^  k°X lin<̂ er eeunter. I  assigned my interest in
sin ^  !°  kchlicher. I  have never seen the blotters
a ’ ?n ^on 1 know where they are. I  have never seen
them since.
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C r o s s- e x a mi n ati o n.

T h e fi r m h a d ot h e r b o o k k e e p er, a m a n n a m e d B air d. The 

o ri gi n al c h a r g e s w e r e m a d e b y w h o e v er t o o k t he or ders. 

J o h n L y o n s a n d a m a n n a m e d T a s h w or k e d t her e. Mr. 

V a n d e r bilt b r o u g ht a s uit a g ai n st M r s. Gl e n n f or t he fir m 

b ef o r e I  r eti r e d.  T h e bl ott e r s w e r e pr o d u c e d i n c o urt i n 

t h at s uit, a n d t h e l e d g e r s.  I  w a s p r e s e nt a n d t estifi e d. 

R e- di r e ct.

T h e s uit of w hi c h I  s p e a k w a s a b o ut a y e a r b ef or e I left 

1 0  t h e fi r m.
L. R. V O G E L.

S u b s c ri b e d a n d s w o r n t hi s 

b ef o r e m e, at T r e nt o n, M. J .

ei g ht h d a y of F e br u ar y, 1 906, 

B a y a r d  S t o c k t o n ,

S p e c. M. C. CL of N. I

M e w  J e r s e y , s s .

P e t e r S c hli c h e r, r e c all e d, o n hi s o at h s ait h: I have no 

k n o wl e d g e o f a n y. ot h e r b o o k s of t h e fi r m e x c e pt Le dger B, 

C, a n d t h e s m all l e d g e r.  I  w a s n ot a cti v e t h er e at a ny 

2 0 ti m e.  T h e s e t h r e e b o o k s a r e all I  k n o w of. I d o n t kno w 

w h e r e t o l o o k f o r a n y m or e.  I  w a s a m e m b er of t he fir m 

of W h yt e a n d V o g el, b ut m y n a m e di d n ot a p p e ar i n t he 

fi r m n a m e.  T h e n I  b o u g ht o ut V o g el a n d t o o k a n assi g n 

me a nt of hi s i nt e r e st.  I  t o o k M r. J o s e p h H off t o exa m^  

t h e b o o k s.  I  w a s t h e r e a n d J  a c k W h y t e; Mr. H off l ook 

o v e r b o o k s.  I  k n o w I  s a w L e d g e r C. a n d p arti c ul arl y no-

ti c e d p a g e 3 1 6.  W h yt e a n d I  a g r e e d t h at H u b b ar d s hou 

c oll e ct t h e a c c o u nt s i n t h e b o o k s a n d t h at t h e b o o ks s ou 

b e t u r n e d o v e r t o M r. H u b b a r d.  I  c a n’ t t ell h o w t h o ■ , 

3 0 g ot i nt o H u b b a r d’ s h a n d s.  I  n e v e r s a w a n y scr at e 

o r bl ott er s, e x c e pt t h at I  s a w s o m e l a yi n g o n t h e c o u nte 

w hi c h t h e y w e r e w riti n g o r d e r s.  I  n e v er s a w a ny s

a n d d o n’ t k n o w w h at h a s b e c o m e of t h e m.
P E T E R  S C H L I C H E K .

S u b s c ri b e d a n d s w o r n t hi s ei g ht h d a y of F e br u ar y, 

b ef o r e m e, at T r e n t o n, M. J .
B a y a r d  S t o c k t o n ,

S p e o. M. C. 0. of N. J-
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Books offered in evidence, and the same objection is re-
newed by Mr. Katzenbach.

New  J er sey , s s .

George 0. Vanderbilt, recalled, on bis oath saith: In  my 
preceding examination I  have used the words, “ I  have never 
seen any other books of the firm except the bank books that 
contained the bank account of the firm with the Princeton 
Bank.” I mean by that, that the firm never delivered to 
me any other books than those to make collection on after 
the dissolution of the firm.

Cross-examination.
The books came from Hubbard to me, to the best of my 

recollection. Hubbard had them for collection first, and 
when he had collected all he could without suit, they were 
turned over to me to sue upon, i f  necessary. About a year 
before the dissolution of the firm, I  remember bringing a 
suit for the firm of Whyte and Vogel against a woman 
named Glenn. The case was tried in the Mercer Circuit. 
What books were offered in evidence, I  don’t remember. I

ow we obtained a judgment. I  could not state that the 20 
ay 00k or scratch book were not offered in evidence. They 
ay have been in court and they may not; I  don’t remember.

G EO R G E O. V A N D E R B IL T .

Subscribed and sworn this eighth day of February, 1906, 
before me, at Trenton, N. J .

Testimony closed for plaintiff.

B a y a r d  S t o c k t o n , 
Spec. M. C. 0. of N. J .

B and p aStT  rUleS tlmt he admit in evidence Ledger
bach O b i l r  r e W d  ^  Obiected t o b y  Mr. Katzen-3C 

rjn Ubjectlon overruled. Appeal.

tides of 2 V ™  ĉ en(fant offers in evidence the ar- 
130 of the nri which is printed on page

^  *  »  case. Admitted. g
y closed for defendant June 1 , 1906.

B A V A R D  STO CKTO N ,
Master.
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A CCO U N T O F JO H N  R. W H Y T E , FROM  L E D ®  
B , P A G E  1 1 .

1896.
To capital paid in ............ .................

Sept. 1 .  To balance, 43 . . .  ............  $ 14 1  50
T. To Mrs. Whyte, 16  W.

Board »....................  5(5 00
15 . To cash 1  00

Oct. 3. To livery hill, Sept. 6 . . . ( 2 50
20 9. B y  cash paid i n ................

15 . To c a s h ......... ....  . . . . . . . .  50
Nov. 4 . To c a s h ........................... . •< 5 00

1 2 . Mrs. J .  R . Whyte, ac-
count    200 00

25. To telephone .. ... . . . . . . . .  7 00
Dec. 12 . To cash .............................   1  00

26. To J .  D. H arris . . 2 3 1
To Dec. 20, cash . ..... ..... 17  00

3 1. To R . Maple, account. . . .  73 84
2Q ' To A pril 1 ,  K ilfo il, ac-

count wagon . ............ ..
To A. Burian . .  . . . .  . • • • 12  00
To Perine, Ju ne 6, ac-

count eggs ....... .............  8 60

1897.
Jan. 6.

7.
18 .

To E . Margerum, pears 
and grapes . . . . . . . . . .

To Jos. Ross, account.
To credit of Mrs. J .  R .

WtvfA . ... . ... . . . •

1  50 
10  94

148 06
4 90

Feb. 13 .
on

To Columbia ^ dollar.. . . 50
16 00

Tir A 6 10Mar.
a. 4 00Ü.

16.
0/1

HPv\ nnoL T l.wnft . . . . . . 5 00io  casn, o . xjjv/uo • •»•••
20 00

Ofi 2 00

April
)

ZD.
2 1 . To Mrs. Whyte, 30 wks.

board to date 
To 0 . B . N a i l e r ..............

105 00 
4 50

$500 00

200 00
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22. To cash ................................ 5 00
23. To cash ........................ .. 1 1  50

May 1. By cash . . . . . . ..................
7. To account Mrs. J .  R .

Whyte ........................ . 275 00
8. To cash ...................   10  00

22. To c ash .......... ................. .. . 2 00
27. To cash, Mrs. Whyte. . . .  2 88
28. To cash ...............................  4 00

June 8. To telephone to Oct. 1 . . . ,  7 00
To Tom Carroll 64 23

11. To cash ..................,............ . 9 00
19. To Mrs. Whyte, board to

June 16 ......... ............. . 28 00
30. To cash ..........................    5 00

July 1 . To cash ___ . . . . . . . . . . . .  2 10
Sept. 1 . To Mrs. Whyte, 1 1  weeks

board ........................   38  50
10. By cash dep. in bank.. .
11. To Carroll & Ob................ 1 1  6 1
22. To Mrs. W., 3 wks. board. 10  50
29. To investment . . . .

1898.

Jan. 1 . To Bal. N. L. 3 1 6 ............ 801 07

275 00

10

75 00

20

1,000 00

ACCOUNT OF JO H N  R. W H Y T E  FR O M  L E D G E R

1898. O, P A G E  316 .

. / ' ^a1, °* L * 1 1  ............ • .. .  • . , . . . . . .  $801  07
lo J .  Margerum, account. . :. . . . . . . .  42 00
Cne pair shoes, Kelty ................... .. 3 00 30

0 Roe Maple, account................ 52 35
To Clayton & Calhoun...................... 65 ^5
To J . Ross, account......... 17 00
to _b. Erespach ...............  4 60

Feb 1 1° t account ............. .. • -  29 88
m -p f ................... .................... 3 00
J-O-fc. Sandoz, account........... ..........  4 9 7
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M a r.  2. T o E e u ri n g, v e s t ......... .....................  4 00

1 0 . T o K el t y, s h o es . . . . . . . . . . . ...........,  7 00

1 9. T o c a s h . . . . . . . . . .  ..........................   1 00

2 6. T o c a s h .......................... .. 2 0 0

2 6. T o c a s h, D a n c e r ......... .i...,. 2 00

M a y  1 7. T o c a s h .................................................   5 00

2 1. T o c a s h ...................... . . >. . 0 .............   5 00

2 3. T o c a s h .........,................. . • • • • • •  •  7 00

2 8. T o c a s h ... -. .,. . i . ..............t...........   5 00

1 0 J u n o 4 . T o s h o es, K e l t y .........................  1 3 75

2 2. T o G u li c k ........... ,........................<••••  1 5 0

2 7. T o c a s h  ............. 3 0 0

J u l y  3 0. T o c a s h ...................... *.........................  1 ^

O ct.  2 7. B al a n c e f r o m P g. 5 8 A m t . . . . . . . . .   1, 6 2 2 1 5

M A S T E R’ S R E P O R T.

[ Fil e d J ul y 2 0,1 9 0 6.]

I n  C h a n c e r y  o f  N e w  J e r s e y .

B et w e e n

P e t e r  S c h l i c h e r ,

2 0 C o m pl ai n a nt,

a n d
► O n Bill, &c.

C a t h a r i n e  W h y t e , e t  a l s ., 

D ef e n d a n t s.

I n p u r s u a n c e of a n O r d e r of R ef e r e n c e of t hi s c o urt m 

i n t h e a b o v e- st at e d c a u s e, h e a ri n g d at e t h e el e v e nt h a y ^  

D e c e m b er, ni n et e e n h u n d r e d, w h e r e b y it w as  ̂r e err  ̂  ̂

t h e s u b s c ri b e r, o n e o f t h e s p e ci al m a st e r s of t his c o u 

t a k e a m ut u al a c c o u nt of all d e e d s a n d tr a ns a cti o ns ^  

t h e c o m pl ai n a nt a n d t h e s ai d d ef e n d a nt, J o h n  ^

3 0 a s p a rt n e r, a s i n s ai d bill m e nti o n e d, a n d t h at i n t a

a c c o u nt t h e s ai d J o h n R . W h yt e b e c h ar g e d n ot 0   ̂ ^  

hi s i n di vi d u al li a biliti e s t o t h e s ai d o o- p art n er i p, 

wit h t h e li a biliti e s a n d i n d e bt e d n e s s of t h e s ai



te to the said co-partnership, which he, the said John
R. Whyte, has assumed; and in the taking of said account, 
the said master is to make unto the parties all just allow-
ances and to report what, upon such accounting, appears to 
be due from each of the said parties to the other, and also, 
the balance which upon the said account shall appear to be 
due from either party to the other, and, etc., X do report that 
I have been attended by George O. Yanderbilt, Esq., solicitor 
of the said complainant, and Frank S. Katzenbach, Jr . ,  
Esq., solicitor of the said defendant, John It. Whyte, and 10  
that, in their presence, I  have taken the depositions of wit-
nesses produced before me, and have examined into the mat-
ters by the said order referred to me.

And I do find and report that the said complainant was 
a partner with the said defendant, John R . Whyte, the said 
complainant owning two-thirds of the assets of the said part-
nership, and the said defendant, John R . Whyte, owning 
one-third thereof, and that it appears from the evidence pro-
duced before me and annexed to this my report, that the net 
worth of the said firm of Schlicher and Whyte on the first 20 
day of September, eighteen hundred and ninety-nine, was the 
sum of three thousand three hundred and ninety-one dollars 
and ninety-nine cents, one-third of which is the share of the 
8aid defendant, John R. Whyte, and two-thirds of which is

6 share of the complainant, Peter Schlicher; that the de-
fendant, John R. Whyte, owes the said firm the sum of 
hree thousand two hundred and two dollars and forty-two 
¡ f t8,. A c t in g  from last mentioned amount the share of 
fi Saij  êfendant> J°hn R. Whyte, in the net worth of the 
ln 0 üblicher and Whyte, to w it: One thousand one30 

and thirty dollars and sixty-six cents, leaves the 
tlianCe CJl1f  from the said defendant, John R . Whyte, to 
one d l/* aanan̂  -Pbter Schlicher, two thousand and seventy- 
»um I r 'S]aW seventy-six cents, which said last mentioned 
thfi co.m ° er0ey find and report is the said balance upon 
said sa*d John R. Whyte owes to the

AidIPamant’ Peter Schliehe>-- 
ant p.t q ev^er an'̂  relyn'l that the said complain- 
sum 0f * f, lc e1’ *s ^titled to interest upon the said

thousand and seventy-one dollars and seventy-40
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six cents from the first day of September, eighteen hundred 
and ninety-nine.

And I  do further report that I  have annexed to this my 
report the testimony taken before me in this matter and 
have also annexed copies of the books produced before me 
so far as the entries in the same relate to the determination 
of this matter.

A ll of which is respectfully submitted this first day of 
June, in the year of our Lord, nineteen hundred and six. 

10  B A Y A R D  STOCKTON,
Special Master in Chancery.

EXCEPTIONS TO MASTER’S REPORT.

I n  C h a n c e r y  o f  N e w  J e r s e y .

Between
P e t e r  S c h l i c h e r ,

Complainant,

and

L o u i s  R .  V o g e e , e t  a l .,
Defendants.

I  On B ill for Accounting.

20 Exceptions taken by John R . Whyte, one of the defend 
ants in the above-stated cause, to the report of Bayar 
Stockton, Esq., one of the special masters of this court, to 
whom it was referred to take and state a mutual accounto 
all deeds and transactions between the complainant and e 
said John R . Whyte by an order of this court dated Decem-
ber eleventh, nineteen hundred. _

First. For that the said master has not in his said repo 
taken and stated and settled an account of all the d 
and transactions between the complainant and the sai 

30 R- Whyte, as partners; whereas the said order of re ere 
required the said master so to do.

Second. Fo r that the said master has, in and by ®  ̂
report, dated June first, A. D. nineteen hundred an ^ 
certified and reported that the said J  ohn R. Whyte ow
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the said firm the sum of three thousand two hundred and 
two dollars and forty-two cents; whereas he ought to have 
certified that there was no competent evidence produced be-
fore him that the said John R . Whyte owed said sum, or 
any other sum, to said firm.

Third. For that the said master has, in and by his said 
report, certified and reported that he admitted in evidence 
over and against objections made thereto, two certain ledgers, 
purporting to have been the ledgers kept by said partnership, 
without the production of the books of original entry kept by 10  
the said firm or partnership, and has further certified and 
reported that his statement of the indebtedness of the said 
John R. Whyte to said firm from the accounts as they ap-
peared on said ledgers; whereas the said master ought to 
have certified and reported that he had refused to admit said 
ledgers in evidence.

Fourth. For that the said master has certified and re-
ported that he admitted in evidence over and against objec-
tions, said ledgers, and based his report of the amount due 
from the said John R. "Whyte to the said firm upon the ac- 20 
counts as shown on said ledgers without proof of the hand-
writing in which the entries in said ledgers, so far as the 
same related to the accounts of the said John R . Whyte are 
made; whereas the said master should have certified and re-
ported that he declined to admit said ledgers in evidence 
without proof of the handwriting of the entries therein made.

Fifth. For that the said master has certified and re-
ported that he charges the said John R. Whyte with items of 
cash shown on said ledgers as due from the said John R .

yte, without other proof that the said sums of cash were 30 
owmg by the said J  ohn R. W hyte; whereas the said master 
should have certified and reported that he disallowed all of

items of cash shown on said ledgers as due from the 
said John R. Whyte.

a 1 i^ ' ^ 01 ^*a  ̂ sa^  master has certified and reported 
is said report shows that he has included therein the

an o l l i r 8 ^  sa^  ^ R. Whyte, as shown upon 
membe & ^rm *n w^ ch the complainant was not a
have t’fl 110 M erest; whereas the said master should

1 cd and reported that he excluded from said ac- 40
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c o u nt a s it a p p e a r s i n s ai d, ol d l e d g e r all c h ar g e s a g ai nst t he 

s ai d J o h n R. W h yt e m a d e a g ai n st hi m p ri o r t o t h e dat e of 

t h e f o r m ati o n o f t h e s ai d p a rt n e r s hi p i n w hi c h t he c o m-

pl ai n a n t a n d t h e s ai d J o h n R . W h yt e w e r e m e m b ers.

I n all w hi c h p a rti c ul a r s t h e r e p o rt of t h e s ai d mast er is 

a s t h e s ai d J o h n R. W h yt e i s a d vi s e d, err o n e o us, a n d t he 

s ai d J  o h n R. W h yt e a p p e al s t h e r ef r o m t o t h e j u d g me nt of 

t hi s h o n o r a bl e c o urt.

F R A N K  S'. K A T Z E N B A C H , J R , 

S oli cit o r a n d o f C o u n s el f o r t h e D ef e n d a nt, 

J  o h n R . W h yt e.

F I N A L D E C R E E.  

[ F il e d J u l y 1 9, 1 9 0 7. ]

Q j g" j  1 1   <•  - _T  x1 _ „ J n - C n - n A  a nt: . T o hll R>

W h yi

i n t hi s c a u s e, n w a s a m o n g o u uex- uxi x x g o -- -----------

t h at t h e r e b e a n o r d e r of r ef e r e n c e t o a m a st er t o t a k e a n 

st at e a m ut u al a c c o u nt o f all t h ei r d e ali n g s a n d tr a ns a cti o ns 

b et w e e n t h e c o m pl ai n a nt a n d t h e s ai d d ef e n d a nt, J o h n • 

W h yt e, a s p a rt n e r s a s i n s ai d bill of c o m pl ai nt m e nti o n  ̂

a n d i n t a ki n g of s ai d a c c o u nt s ai d J o h n R. W h yt e be 

n ot o nl y wit h hi s o w n i n di vi d u al li a biliti e s b ut als o wit 

i n d e bt e d n e s s o f hi s wif e, C a t h a ri n e W h yt e.

I n  C h a n c e r y  o f  N e w  J e r s e y .

B et w e e n

P e t e r  S c h l i c h e r ,

C o m pl ai n a n t,

a n d
L o u i s  V o g e l  a n d 

2 0  J o h n  R . W h y t e ,

► O n Bill, &c.

D ef e n d a n t s.

T hi s c a u s e, c o mi n g o n t o b e h e a r d i n

A n d i t f u r t h e r a p p e a ri n g i n p u r s u a n c e of s ai d decr e e t hat
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an order of reference was made in this cause to Bayard 
Stockton, one of the special masters of this court, hearing 
date the eleventh day of December, A. D. nineteen hundred.

And it further appearing that the said master made his 
report to this court under said order of reference dated the 
first day of June, nineteen hundred and six, and which was 
filed in this court on the twenty-third day of Ju ly , nineteen 
hundred and six.

And it further appearing that the said defendant, John
R. Whyte, by his said counsel, Frank S. Katzenbach, Jr . ,  10  
filed on the tenth day of August, A. D. nineteen hundred 
and six, exceptions to said master’s report, and said excep-
tions coming on to be heard and having been read, and argu-
ments of counsel heard thereon and duly considered \

It is thereupon on this sixteenth day of Ju ly , A. D. nine-
teen hundred and seven, on motion of George 0 . Vanderbilt, 
of counsel with the complainant, ordered, adjudged and de-
creed, that the said master’s report of said Bayard Stockton, 
R*q., he and the same is hereby ratified and confirmed, 
ard the exceptions taken thereto are overruled, set aside 20 
and for nothing holden, with costs to be paid by the ex-
ceptant to the complainant.

And it further appearing that the said master in and by 
is said report did find that the said defendant, John R .
hyte, was indebted to the said complainant, Peter Schlich- 
m the sum of two thousand and seventy-one dollars and 

seventy-six cents ($2,071.76) with interest from the first 
aJ  °  ̂  ptember, A. D. eighteen hundred and ninety-nine. 

tW 1  ̂ ® ê ore further ordered, adjudged and decreed 
ere is due and owing from the defendant, John R . 30

of hx/  ̂ 0 corriP̂ a n̂an^ Peter Schlicher, the said sum 
cento y*o and seventV °ne dollars and seventy-six
tember̂ A' ^  intem?t from tlie first day of Sen-
samfl ! ’ ’ e^fiteen hundred and ninety-nine, until the
to ^  tax̂  and satlsfied, together with costs in this cause

couv of tt* m̂^ ei ordered, adjudged and decreed that a 

be served -  ^  ^  the taxed MU of costs in this cause
days t m J T  f *  defendant’ John R . Whyte, within ten

he date hereof, and that the said defendant. 40
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J o h n R . W h yt e, p a y t o t h e s ai d c o m pl ai n a nt, P et e r Sc hlic h- 

e r o r hi s s oli cit o r, t h e s ai d s u m of t w o t h o us a n d a n d seve nty- 

o n e d oll a r s a n d s e v e nt y- si x c e nt s ( $ 2, 0 7 1. 7 6 ) wit h i nterest 

f r o m t h e fi r st d a y of S e pt e m b e r, A. D. ei g ht e e n h u n dre d 

a n d ni n et y- ni n e, u n til t h e s a m e i s p ai d a n d s atisfi e d, t o-

g et h e r wit h t a x e d c osts i n t hi s s uit, wit hi n t e n d a ys aft er 

s e r vi c e u p o n hi m of s ai d c o p y of t hi s d e cr e e, a n d s ai d taxe d 

bill of c osts, a n d t h at i n d ef a ult t h e r e of a n e x e c uti o n iss ue 

p u r s u a nt t o t h e p r a cti c e of t hi s c o u rt.
1 0  W. J. M A GrI E,

C.

R e s p e c tf ull y a d vi s e d,

J . J . B e r g e n ,

y. a
A  t r u e c o p y.

V i v i a n  M . L e w i s ,

Cl e r k.

P E T I T I O N O F A P P E A L.

•   N e w  J e r s e y  C o u r t  o f  E r r o r s  a n d  A p p e a l s .

B et w e e n

2 0   P e t e r  S c h l i c h e r ,

C o m pl ai n a n t a n d R e s p o n d e nt, 

a n d

L o ui s V o g e l  a n d J o h n  R. 

W h y t e ,

D ef e n d a n t a n d A p p ell a n t.

► P etiti o n of A p p e al.

T o t h e H o n o r a bl e, t h e C o u rt of E r r o r s a n d A p p e als of l ast

r e s o rt i n all c a u s e s: . •
T h e p etiti o n of J o h n R . W h yt e, t h e a p p ell a nt m    ̂  

st at e d c a u s e, r e s p e c tf ull y s h o w s t h at y o u r F V 0 ^  ^ a n. 

3 0 hi m s elf a g g ri e v e d b y a d e c r e e m a d e i n t h e o u  —

c e r v

ill a g g ri e v e d o y a d e c r e e ^  ^   of
b y hi s h o n o r, W illi a m J . M a gi e, C h a n c el b

J e r s e y, b e a ri n g d at e t h e si xt e e n t h d a y ot

o n e t h o u s a n d ni n e h u n d r e d a n d s e v e n, w h er ei n

t he year 

t he sai d
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Peter Schlicher was complainant, and the said John R. 
Whyte and others were defendants, in this respect, to wit: 
That the said decree orders, adjudges and decrees that the 
Master’s report of Bayard Stockton, Esquire, be ratified and 
confirmed and the exceptions thereto, taken by the said John 
E. Whyte, be overruled, set aside and for nothing holden, 
with costs to be paid by the said John R . Whyte to the com-
plainant, and that the said defendant, John R. Whyte, owes 
to the complainant the sum of two thousand and seventy- 
one dollars and seventy-six cents, with interest from Sep-10  
tember first, A. D. eighteen hundred and ninety-nine, until 
the same is paid and satisfied, together with the taxed costs 
in said cause.

Your petitioner humbly appeals from the whole of the 
decree of the Chancellor as aforesaid, upon the ground that 
the same is erroneous, for the reason that the exceptions 
taken by the said John R. Whyte, to the said Master’s re-
port, should have been sustained and that the decree of the 
Chancellor should have dismissed the complainant’s bill 
against the said John R. Whyte, upon the ground that there 20 
was no proper evidence submitted to the Master that the 
said John R. Whyte was indebted to the complainant in the 
said sum of two thousand and seventy-one dollars and sev-
enty-six cents, with interest as aforesaid.

Your petitioner therefore prays that the said decree of 
t e Chancellor may be, in the particulars aforesaid, re-
versed, set aside and for nothing holden, and that your peti-
tioner may have such relief in the premises as to this hon-
orable court may seem meet

FR A N K  S. K A T Z EN B A O H , J r ., 30 
Solicitor and of Counsel with the Appellant.
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N O T I C E O F A P P E A L.

I n  Ch a n c e r y  o f  N e w  J e b s e y .

B et w e e n

P e t e r  S c h l i c h e r ,

C o m pl ai n a n t,

a n d
► N oti c e of A p p e al.

L o t u s  V o g e l , e t  a l .,

D ef e n d a n t s.

T h e d ef e n d a nt, J o h n R . W h yt e, h e r e b y a p p e als fr o m t he 

1 0 d e c r e e i n t h e a b o v e st at e d c a u s e b y hi s h o n or, Willi a m J. 

M a gi e, C h a n c ell o r of t h e S t a t e of N e w J e r s e y, o n t he si x-

t e e nt h d a y o f J u l y, 1 9 0 7, a n d f r o m t h e w h ol e a n d e v er y part 

t h e r e of, t o t h e C o u rt of E r r o r s a n d A p p e al s i n t h e l ast re-

s o rt i n all c as es.

D at e d J u l y  t w e nt y- ni nt h, ni n et e e n h u n dr e d a n d seve n.

F R A N K  S. K A T Z E N B A C H , J r ., 

S oli &it o r f o r D ef e n d a nt, J. R. Whyt e.

I  c o n c ei v e t h e r e i s g o o d c a u s e f o r a p p e al i n t he a bove 

st at e d c a u s e.

2 0
F R A N K  S. K A T Z E N B A C H , J r .,

O f C o u n s el wit h D ef e n d a nt, J. R  Whyt e.
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ANSWER.

N e w  J e e s e y  O o t j e t  o f  E e e o e s  a n d  A p p e a l s .

Between
P e t e e  S c h l i c h e e ,

Complainant Below,
Respondent, On Appeal, 

and [ Answer.
J o h n  R. W h y t e ,

Defendant Below,
Appellant. 10

The answer of the above named respondent to the petition 
of appeal of the above named appellant.

This respondent, not acknowledging all or any of the mat-
ters which in the said petition of appeal are contained, to 
be true, for answer thereto, nevertheless, says and admits, 
that a decree was, on the 16th day of Ju ly , nineteen hundred 
and seven, made and entered in the Court of Chancery in the 
cause for that purpose mentioned in the said petition, as is 
therein stated; but as to the substance and form thereof this 
respondent prays to refer thereto when the same shall be 20 
produced. And this respondent is advised and believes that 
the said decree is agreeable to equity, and he prays that the 
same may be affirmed, with costs to be adjudged to this re-
spondent.

GEO RGE O. V A N D E R B IL T ,
Solicitor for and of Counsel with the Respondent.

This agreement, made between John R. Whyte, Louis 
and PetOT Schlieher, witnessed that said Whyte, 

amLt Kef ^Ĉ (dier have agreed to form a co-partnership 
in i me C0~Partners together for the purpose of carry- 30 
. . 6 general butcher business in the borough of P'rince-

 ̂ e of New Jersey, on the following terms and
editions, to wit-
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The name and style under1 which said co-partnership shall 
do business shall be Whyte and Vogel.

Second. The said Whyte and Vogel contribute to said co-
partnership one horse, two butcher wagons, two sets harness, 
two horse blankets, one safe, the knives, tools and fixtures 
now used by them in the butcher business at a valuation of 
five hundred dollars, and said Schlicher is to pay into said 
co-partnership one-third of said sum of five hundred dollars, 
said Whyte and Vogel also contribute to said co-partnership 

10  the book accounts on their books from the twenty-second 
day of September, eighteen hundred and ninety-seven.

Third. Each of said Whyte, Vogel and Schlicher is to 
contribute in cash the sum of fifteen hundred dollars in addi-
tion to the tools, fixtures and accounts above mentioned.

Fourth. The profits and losses of said business shall be 
divided equally between the said co-partners, share and 
share alike.

Fifth . The said Vogel is to be the general manager of the 
business and the said Whyte and Schlicher shall each at his 

20 own expense and charge furnish one competent man to assist 
the said Vogel in the conduct of said business, and each of 
said partners shall draw out of said business equal sums 
weekly, not exceeding fifteen dollars each week.

Sixth. The profits shall be ascertained and divided at the 
end of each college year in the month of June, at which time 
an account of stock and assets shall be taken.

Seventh. And one of said co-partners may terminate this 
agreement by giving to the other two thirty days notice m 
writing, which notice shall contain an offer of option eit er 

30 to buy or sell, and any two of said partners may terminal0 
this agreement by giving a like notice in writing to the ot er 
one, and i f  the party or parties offering to sell and the pa J 
or parties offering to buy cannot agree upon the price to 
paid for the interest of the party or parties agreeing to sê  
by the party or parties agreeing to buy the interest o 
other in said co-partnership, then the party or parties . 
shall select a competent person and the party or parties 11  ̂
ing shall select a competent person to appraise the in*er̂  
of the party or parties selling, and i f  said appraisers can 

40 agree upon the value of said interest, then said aPPral
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shall choose a third appraiser, and the decision of said three 
appraisers or any two of them in writing, shall be binding on 
all the parties, and the party or parties agreeing to sell shall 
accept and the party or parties agreeing to buy shall pay 
the price so, as aforesaid, agreed to in writing by two or more 
of said appraisers.

Eighth. It is agreed that whereas the said Whyte and 
Schlicher is about to endorse a note for said Vogel for the 
sum of fifteen hundred dollars for the accommodation of 
said Vogel, if said co-partnership should be terminated by 10  
the withdrawal or death of the said Vogel before said note 
or any renewal thereof shall have been paid, that then said 
Whyte and Schlicher shall have the right to withhold from 
the interest of said Vogel in said co-partnership the amount 
of said note still remaining unpaid before turning over to 
said Vogel or his representatives any part of said partner-
ship assets.

In witness whereof the said parties have hereunto set their 
hands the day and year first above written.

J o h n  R .  W h y t e ,  2 0  

Louis V o g e l ,

t P e t e r  S c h l i c h e r .
Signed in the presence of
The words “of option”  interlined before execution.

L in t o n  S a t t e r t h w a i t e .
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