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New Jersey, to wit:— The State o f New Jersey to the Judge 
of our Circuit Court in and for the County of Middlesex, 
greeting:

Because in the iecord and proceedings, and also in the giv4- 
ing of judgment in a certain writ which was in our said Court 
before you, between William B. Merritt, plaintiff, and John 
V, Henry and Michael Lyons, defendants, in a plea of tres­
pass on the case, manifest error hath intervened, to the great 
damage of the said John Y. Henry and Michael Lyons, as by 
their complaint we are informed, we being willing that the 10* 
error, if any there be, shall in due manner be corrected and 
full and speedy justice done to the parties aforesaid in this 
behalf, do command you, that if judgment be thereupon given, 
that you send to the Court of Errors and Appeals in the last 
tesort in all causes* at .Trenton* on the third Tuesday of No-
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vember next, under your seal, the record and proceedings 
aforesaid, Avith all things concerning the same, and this writ, 
that Ave may cause to be done thereupon for correcting that 
error what of right and according to the laAV of this State 
ought to be done.

Witness, Henry W. Green, Chancellor of the State of New 
Jersey, at Trenton, the eighteenth day of October, in the 
year of our Lord one thousand eight hundred and sixty-four.

W. S. Johnson, Cleric.
10 Herbert Stout, Att'y.

I return the record and proceedings within mentioned as 
within commanded, with all things concerning the same, as by 
the transcript hereto annexed will appear.

Witness my hand and seal the eighteenth day of October, 
A. D. 1861.

P. V redenburgh, [l. s.]

Middlesex Circuit Court of the fifteenth day of February, A  
J). eighteen hundred and sixty-four.

25 Middlesex County, to wit:— John V. Henry and Michael 
Lyons were summoned to answer unto William B. Merritt in 
a plea of trespass on the case, and thereupon the said plain­
tiff, by Charles M. Herbert, his Attorney, complains, for,
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that, whereas, heretofore, to wit, on the Tuesday next after 
the first Monday in November in the year of our Lord one 
thousand eight hundred and sixty-three, being the time by 
law appointed for that purpose, an election was held in this 
State for members of the Legislature of this State for the 
several counties thereof, and for Sheriffs and Coroners of said 
counties ; and the said John Y. Henry and Michael Lyons 
and Charles S. Williams, of the third election district of the 
city of New Brunswick, county and State aforesaid, then be­
ing judges of election in said district, did, on the said Tues­
day next after the first Monday in November in the year 
aforesaid, meet at the place in said city appointed by the 
common council thereof for holding the annual charter elec­
tion of said city, to wit, at the Court House of the said county, 
in the said third election district of said city, to open the poll 
in said district for said election, and then and there to receive 
the votes of the lawful voters of said third district for mem­
bers of the General Assembly of this State, to represent the 
Said county of Middlesex, and for Sheriff and Coroners of said 
county; and the said John Y. Henry, Michael Lyons and 
Charles S. Williams, judges of election as aforesaid, then and 
there caused the poll for said election district to be opened, 
and public proclamation to be made «thereof; and every per­
son by law entitled to vote in said district at said election had 
full right then and there to vote by ballot for one person to 
represent the county of Middlesex aforesaid in the General 
Assembly of this State, for one person as Sheriff of said 
county, and for three persons as Coroners thereof; and it was 
the duty of the said John Y. Henry, Michael Lyons and 
Charles S. Williams, judges of election as - aforesaid, and they 
were required by law and the obligations of their respective 
offices, to receive from every person so entitled to vote in said 
election district, and who then and there offered to vote ac­
cording to law, the ballot of such person, and to deposit the 
same in the election box; and the said plaintiff in fact saith, 
that he was then and there, to wit, on the day and year last 
aforesaid, at the third district in the city and township of 
New Brunswick, in the county aforesaid, an actual resident of
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the said third district, and by law qualified to vote in said 
district at said election, and was entitled then and there to 
give his vote for persons to fill the offices aforesaid, and that 
he then and there, during the said time the said poll was open 
for the reception of voters, desired and offered to vote,'and 
tendered his ballot, containing the names of the persons for 
whom he desired to vote for the offices aforesaid, to the said 
John V. Henry, Michael Lyons and Charles S. Williams, 
judges of election as aforesaid, and requested them to deposit 

10 the same in the election box, as they were required by law to 
do; but the said John Y. Henry and Michael Lyons, two of 
the judges of election as aforesaid, being a majority of the 
said judges of election so conducting said poll in said district, 
well knowing the premises, but contriving and fraudulently 
and maliciously intending to damnify him, the said plaintiff, 
in that behalf, and wholly to deprive him of his right and 
privilege of and in the premises, did not and would not permit 
him, the. said plaintiff, then and there to vote for the officers 
aforesaid then and there to be voted for, and did not and 

20 would not receive the said ballot of the said plaintiff and put 
the same in the election box aforesaid, but did altogether and 
absolutely refuse and neglect so to do, to wit, on the day and 
year aforesaid, at the third election district of the city and 
township of New Brunswick, in the county aforesaid, in viola­
tion of their duties as judges of election as aforesaid, and to 
the great injury of the said plaintiff, as a good and lawful 
citizen of this State, and a legal voter of said district in said 
city, township and county; wherefore the said plaintiff saith 
that he is injured and hath sustained damage to the amount 

80 of five hundred dollars, and thereupon he brings his suit, &c.
Chas..Morgan Herbert, 

Attorney of Plaintiff.

To whieh a plea of general issue was filed.

On the trial of the cause before His Honor Justice Vre- 
85 denburgh, on the 11th of October, 1864, the following evn 

dence was adduced: ?
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plaintiff’s evidence.

William B. Merritt sworn— Am plaintiff in this action ; 3 
there was an election held in this city on the Bd day of No­
vember last; the election for the third district was held in the 
basement of this house; Messrs. John Y. Henry, Michael 
Lyons and Charles Williams were the judges of said election ; 
the election was held for officers, sheriff, member of assembly 
for the first district, and three coroners; I offered to vote at 
half-past twelve o’clock on that day; I tendered my vote to 
the judges and they refused to receive i t ; Mr. Henry chab-10 
lenged me first; he said, “ I challenge your vote;”  I asked 
him on what grounds; he answered non-residence; I then 
gave a statement showing that I was a resident, that I had 
voted here before, and that I would make affidavit that I was 
a resident, which affidavit they refused, Mr. Henry and Mr. 
Lyons; Mr. Williams said he would accept i t ; Mr. Henry 
gave as a reason for refusing, “ that I was a student, and 
therefore non-resident;” they did not take my evidence; I 
offered to furnish it by several gentlemen being present; they 
were willing to testify that I was a resident of the third elec- 20 
tion district of New Brunswick; I then went to my dinner 
and returned at half-past two o’clock ; I offered to vote again ; 
being refused, I offered a protest, which they refused to sign;
I then asked the following questions : First, Ho you deny me 
the right of suffrage?' Second, Ho you refuse to take my af­
fidavit, thereby becoming the judges of my conscience ? Mr. 
Henry answered we do—-don’t trouble us any longer; this is 
the ballot I offered. (Ballot produced and offered in evi­
dence.) I did not vote that day; I did not return again to 
vote; I offered to vote for sheriff, member of assembly, and30 
three coroners; I was over twenty-seven years of age, and 
was a citizen of the United States of America; was born at 
Kingston, Ulster County, New York ; I was a resident of the 
third district, New Brunswick, New Jersey; had been a resi­
dent of this county since September, 1860 ; had been a resi­
dent of the State since September, 1858 ; resided in the third 
district during the whole time since September, 1860; had



not voted at any other poll on that day; have voted in New 
Jersey before ; voted in this city after being a resident of this 
county six months ; have voted also at New Durham— twice at 
New Durham ; I first went to New Durham after coming into 
the State ; voted at each election after I was entitled to a vote 
before this time; I voted in the spring after the fall I came 
here—spring of 1861; voted at each election till I was re­
fused ; never voted any where else during the time I resided 
here, neither when in New Durham; I voted in the spring 

10 preceding this election ; Mr. Henry was a- candidate for al­
derman; I did-vote for Mr. Henry at his solicitation; Mr. 
Henry tendered me the ballot; I voted the same ballot he 
tendered me.

Question.— What was the amount of damage you received 
on account of your ballot being rejected ?

(Question objected to, allowed, and exceptions taken.)
Ansiver.— I would not have had it for two hundred dollars; 

I could not state any definite sum.
Cross-examined.— My parents are living ; am a single man 

20 and always have been ; my parents lived at Kingston at the 
time of my birth; always lived there till the present timé; 
live there now; I went to New Durham to prepare for col­
lege, this Rutgers College, for the junior class; while there I 
was with the Rev. W. B. Mabon; remained with him two 
years; when I went I intended to remain two years; hoarded 
with Mrs. Mahon; it was my intention when I went there, 
after remaining two years, to come to New Brunswick to col-, 
lege, pass through college, enter the theological seminary, and 
remain here till I received a call to the ministry; I intended 

80 then to go when I got a call that suited my views ; never 
changed this purpose; I boarded in Somerset street, No. 59, 
with Mrs. Dewitt, when I first came; lodged there; hoarded 
with her from September till next spring—latter part of April 
or first of May; then took lodging at Hertzog hall, hut took 

35 meals at Mrs. Dewitt’s ; took meals at Mrs. Dewitt’s till Jan­
uary, 1863; went then to 78 Bayard street, to Mrs. Forman; 
remained with her till September, 1863; went then with Mrs. 
Post, in Somerset street; am now hoarding at the City Hotel;



came to New Brunswick in September, 1860 college com­
menced in September; the first vacation was in December; 
was six or seven days; went to New York City for five -days 
and two days at Kingston ; stayed with my brother, James 
0. Merritt, at Kingston; next vacation was m the spring ot 
1861, about two weeks; went to Bedminster, New Jersey; . 
next vacation was in the latter part of June, three months;
I went to New York City and New Durham, New Jersey; 
rest of the summer was travelling about, had no stationary 
place ; went to Kingston two or three weeks ; remained there, 
next vacation was in December, 1861; spent it in New Yor 
City; I cannot recall whether I was in Kingston ; I spent 
the spring vacation in Hurley, Ulster County, New York, 
some four miles from Kingston; stopped then in Kingston 
one night; I don’t think I was there over one night during 
the spring vacation of 1862; I feel quite positive ;• the nekt 
vacation I graduated; went to New York City from New 
Brunswick; stayed there, engaged in taking care of sick and 
wounded soldiers, the whole time, with the exception of two 
or three days I spent at Kingston, and five or six days I w as^  
camping out on the Catskill Mountains, and I was at New 

i Brunswick several times, as my baggage was there ; entered 
the seminary in the fall of 1862 ; the first vacation after that 
was in December; spent it in New York City and two days 
at Kingston; there is no vacation in the seminary m the
spring; spent the summer vacation in taking care of a sick
brother—the first few days in New York City, and the rest 
of the time at Kingston; spent the December vacation of 

' 1868 here, in New York City, and two or three days at Kings- 
ton; last vacation I have spent in different places, and have 
been employed by several churches to preach; was employed 
at Kingston four Sabbaths ; I  never paid tax in New Bruns­
wick; la m  enrolled here under the draft; I  do not know 
where I was enrolled; I was told I  was when I went to ask
the question; have no personal knowledge that I was enrolle
previous to offering my vote; I had never been satisfied that 
I was enrolled previous to offering my vote; I went to see 
Mr. Jeremiah Dunham about the matter.
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Re-examined in, chief.— I resided with my parents at Kings­
ton thirteen years; then went from the country to the village 

, of Kingston, in a. store; I boarded with Mrs. Lower; my 
parents live two miles from the village; was nearly four years 
in the store ; supported myself ; did not receive any support 

: from my father or mother; then went to New York City from 
there ;^when I left my father’s house I did not intend to re- 

; turn; went with Wagstaff.& Co., No. 78 Courtlandt street, as 
assistant book-keeper ; was there two years; was nearly sev- 

-10 enteen when I went to New York; supported myself ; went 
next to 86 Warren street, Allis & Brother, as book-keeper; 
remained there a little over three years, nine months as book­
keeper and the rest of the time as salesman; supported my­
self; had my washing done in the City of New York; own 
no real estate; my personal property was all in New York at 
this time; I voted in New York City after I became of age; 
I paid taxes in New York, military and poll; paid military 
tax after I was eighteen ; I never expected to return to Kings­
ton when I left and went to New York; visited Kingston 

26once a year; remained from three to ten days; went from 
New York to New Durham, New Jersey; studied six months 
in New York before I went to New Jersey; I was not sup­
ported by my parents during my residence at New Durham, 
but by own means and funds in New York ; during my stay 
at New Durham I did not expect or intend to return to Kings­
ton or New York ; during my stay here I did not expect or 
intend to return to Kingston or New York, but to remain here 
till I  received a call; since I have been here I  have not been 
supported by my father or mother; I was about thirteen years 

80 old- when ,1 received my last support from my parents; I have 
never voted anywhere but in New York, New Durham and 
New Brunswick; never paid taxes anywhere else; Hertzog 
Hall is in the third election district of New Brunswick ; Mrs. 
Dewitt, Mrs. Forman and Mrs. Post all live in the third elec* 

85 tion district; staid at my brother’s and father’s during my 
first stay in Kingston; my stay at Kingston was divided be­
tween five different places-—my father’s, two brothers and two 
sisters at Hurley; when I went to Kingston I  went to visit
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my friends; I did not pay taxes here because I  was never 
asked; never was called upon by assessor or collector of taxes 
while here; I always claimed New Brunswick as my place of 
residence when talking with my friends.

Cross-examined.—When I went to New York City I ex­
pected to settle there; I expect to pay the expenses of this 
suit through my funds in New York, New Brunswick and my 
own resources; there is no subscription to defray the expenses 
of this suit; took some furniture to Hertzog Hall in 1861; it 
is there now; some bedding, a chair, book case and books; 1 10 
always left this furniture and property there when I went 
away vacations.

Plaintiff rests.

Mr. Speer, defendants’ counsel, moved a non pros, on the 
grounds

First— That there was no proof that Henry and Lyons 
were legally elected judges of election.

Second— That all three of the judges were not sued in this 
action. ^

Overruled.

EVIDENCE OF DEFENDANTS.

O. D. W. V room sworn.— I reside in Trenton, New Jer­
sey ; I graduated in the summer of 1862; I was in the same 
class with Mr. Merritt; the catalogues are generally pub­
lished about the first of December; a committee of one from 

¡ each class in college is elected by his class, and in 1860 the 
faculty also appointed a committee of one to act with the stu­
dents ; I was one of the committee in that year; was elected 

I the latter part of November; it was our duty to get the names 
of each member in our class, also their homes or residences, 30 
and the place where they boarded in New Brunswick; one of 
the committee generally acted as chairman; they put to- 

; gether the list of the different classes, list of trustees, and 
other matter, which was sent in to the printer to be printed,

2
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published and delivered to the students who subscribed. I 
applied to Mr. Merritt to obtain his name, residence, and 
place of boarding ; he gave me his name as Wrdiam B. Mer­
ritt, residence at Kingston, New York, boarding place at No. 
59 Somerset street, I think. This is a catalogue for 1860 
and 1861. (Catalogue offered in evidence. The catalogue 
for 1861 and 1862 also produced and offered in evidence, con­
taining the name of plaintiff, and residence Kingston, New 
York.)

10 Cross-examined.— The catalogues were delivered 1st of De­
cember, 1860, to the printer, to be printed; I obtained the 
information from the students in November, 1860; I asked 
the gentlemen for their residences ; nothing was said about 
their parents ; cannot say that I ever asked Mr. Merritt any­
thing about his residence at any other time ; the residences of 
the students are very often changed ; I have made many 
changes ; I was told to go to the students ; was very particu­
lar ; I received instructions from the professors.

Samuel M. Woodbridge sworn—Am one of the Professors
20 of the Theological Seminary of this place ; have been since 

October, 1857 ; during the course of the year it is the prac­
tice to issue catalogues ; they are gotten up by a committee 
of the students appointed by themselves y these are the cata­
logues of the Theological Seminary for 1862-8 and 1863-4. 
(Offered in evidence.) Members of the faculty take some and 
the rest are distributed among the students as they subscribe; 
they are published under the supervision of the faculty ; if 
wTe observe anything wrong we correct it ; the matter is brought 
to us before it goes to the printer, to be corrected if wrong.

30 (Catalogues contained the name and residence of the plaintiff, 
same as the college catalogues.)

Cross-examined.— The catalogues are produced before us 
for supervision and revision ; we revise the course of instruc­
tion, the residences and names we leave for the students.

35 Joseph H. Doremus sworn—Am a member of the Theo­
logical Seminary of New Brunswick; this is my third year;



fctn à classmate of Merritt; it is usual to get up catalogués 
eacli year; a committee of one from each class is appointed} 
the committee calls on each student and gets his name, resi«. 
dence and room ; the catalogues are distributed according to 
the subscriptions among the students} I was called upon by 
the committeeman of my class each year for my name, resi­
dence and room ; I considered it the duty of the committee to 
do so ; these catalogues are like the ones I received. (Theo­
logical catalogues for 1862-3 and 1863-4 produced.

Cross-examined.— Question. HaVe you eVer voted here ? lu 
(Overruled.) I supposed I had a residence in Parsippany ; I 
paid tax there ; in directing my name to be put doWn as from 
Parsippany I considered it as telling where my home Was.

DaVîd Mürray sworn— Am a Professor in Rutgers Col­
lege; I have the matriculation book of the college here ; 
contains name, parent or guardian, residence, and school or 
academy of the student. (Book offered in evidence. Con­
tains the name of William B. Merritt; under thé head of pa­
tent or guardian, Caleb M. Merritt $ under the head of resi­
dence, Kingston, Ulster County, New York ; under the head 20 
of school or academy, Bev. Wm. Y. Y. Mabon, in the hand­
writing of William B. Merritt.)

John Y an Deventer sworn— I was assessor last year for 
the third district, New Brunswick ; did not assess Mr. Mer­
ritt.

Geor&e NeviüS sworn—Was assessor for 1864 of the third 
district, New Brunswick; assessed Mrs. PostJ did not assess 
Mr. Merritt ; the students were all away.

J. H. Doremus re-called.— Am in the seminary; do not 
board there; the rooms in the seminary are furnished by the'30 
Churches} it is voluntary With the students to board in the 
hall; everything is furnished iti the rooms but sheets and 
pillow-cases; a student loses his right to lodge in the hall if ; 
he quits the seminary; never take the sheets and pillow“
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cases, book-case, books, chairs, &c., home when we go for 
vacation; it is not usual for ¿ny of the students to do so.

Cross-examined;—I know that the furniture in Mr. Mer­
ritt’s room was all there when he went in it ; the carpet, chair, 
bureau, bedstead, bedding and tablé is the same as furnished 
by the church; I came here to this institution seven years 
ago the first of this month; my residence in the catalogue is 
at Parsippany; I do not recollect whether I voted in Parsip- 
pany since I left there seven years ago—possibly once; I 

10 have voted twice in this city since I came here.

Military enrollment of the names of all persons liable ti 
draft offered in evidence. Not allowed.

John Y. H enry sworn—Mr. Merritt’s statement about m) 
soliciting his vote is simply a lie; I never solicited Mr. Mer 
ritt’s vote at the spring election he refers to or at any other 
time; the polls were held in the room below this; I was stand­
ing near the steps; Mr. Merritt approached me and asked 
me to step one side; stepped aside eight or ten feet; he 
wished to consult me in reference to scratching the name off 

20a ticket for constable and inserting Mr. Van Vleet’s name; 
had a ticket in his hand; on the ground that Mr. Van Vleet 
was sexton of the Second Dutch Church; I told him I did not 
care which he scratched or whether he scratched either off; 
he then stepped to the door to scratch off a name; Mr. Mer­
ritt did not take a ticket from me; my tickets had Mr. Van 
Vleet’s name on; the voting was going on; it was about 
noon. I was one of the judges of election last fall; Mr. Mer­
r itt  offered to vote; it was between twelve and one o’clock ; 
some fifteen or twenty voices challenged him on the groum 

30 that he was not a resident; Mr. Merritt said, “  why you knov 
I am resident, because I voted here before;”  the challenging 
still continued; Mr, Merritt demanded to swear his vote in; 
I  told Mr. Merritt the judges had no objection to take his af­
fidavit that he was a citizen of New Brunswick, but they con- 

35 sidered they had a right to say whether that affidavit forced 
the judges to put the vote in the box; he insisted a number
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of times to swear his vote in and I refused to allow his vote 
in on the affidavit; did not refuse his affidavit; Mr. Merritt 
returned in the afternoon about three or four clock, presented 
the judges with a folded paper, which he asked them to sign ; 
the judges declined to have anything to do with it ; said they 
were there to receive votes and not to sigh papers ; Mr. Mer­
ritt read the paper ; I did conscientiously believe Mr. Merritt 
was not entitled to a vote for the reasons I had known Mr. 
Merritt personally between two and three years ; met him often 
in the rooms of the students, and had heard him speak of his 10 
home at Kingston, and of going home to Kingston; have al­
ways been furnished with catalogues and seen Mr. Merritt’s 
name in the same as from Kingston; the decision of the su­
preme court in the Cadwalader case was laid before the judges.

Cross examined.—-Have known Mr. Merritt two or three 
years ; became acquainted with him during the winter of 1860;
I always considered him a resident of Kingston and no other 
place; at the spring election, when our conversation was about 
scratching the ticket, I did not tell Mr. Merritt that he was 
not entitled to vote and could not legally vote here; all the 20 
judges declined at first to receive his vote at the election of 
November 3, 1863 ; afterwards Mr. Williams dissented, when 
Mr. Merritt offered to swear, on the ground that when a per­
son offered to swear his vote in the judges were bound to put 
it in.

Charles Cowenhoven sworn—Am a graduate of Rutgers 
College; graduated in 1862, same class with Merritt; this is 
Mr. Merritt’s photograph and his signature and residence; 
this was done in 1862; at a meeting of the class it was deter­
mined to have our photographs taken for exchange; they 30 
Were taken and distributed a month or two before graduation; 
they were taken and exchanged at different times; 'to each 
picture it was customary to affix the signature of each student 
and his residence; this is the picture Mr. Merritt gave me; 
the signature and residence is in his handwriting; the signa- 35 
ture and residence in the matriculation book is in Mr. Mer­
i t ’s handwriting. (Matriculation book shown to the witness.)
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(Photographs offered in evidence, containing the name of Wm.
B. Merritt, Residence, Kingston, N. in his own hand­
writing,)

Defendants rest.

W illiam B. Merritt re-called—With the exception of 
the clothes I took with me I always left my clothes here in 
vacation; am not enrolled in Kingston; have no personal 
property anywhere but here ; have of my own property at my 
lodgings four hundred or five hundred dollars worth of books, 

10 a chair, matress¿ book-case, sheets, blankets, pillow-cases, all 
beddings except iron bedstead, matress and spread; during 
vacations, while away from here, returned here to exchange 
clothes; my papers and letters were always sent here; al­
ways had washing done here; got my clothes here in New 
Brunswick; rooms are always furnished out of the hall'; the 
first interview I had with the catalogue committee Mr. Vroom 
called upon me ; he asked me as to my residence; I  stated to 
him that I had not lived at Kingston for eight years, and I 
hardly knew where to put my residence, but as I originally 

20 came from Kingston, and my parents lived there, I gave him 
my residence as at Kingston, New York, thinking in my ofn 
mind that it was right that my parents should thus have their 
son’s name down in the catalogue, and to distinguish this 
William B. Merritt from any other William B, Merritt that; 
ever came to college, and to show that I  originally came from 
Kingston ; I did not mean it as my legal residenceI nevet 
Went there to offer a vote; it is the custom for students to put 
the place from which they first come as their residence; they 
never 'afterwards asked me for my residence, but my room 

80only; since the election I  ordered my name changed to NeW 
Brunswick ; it was not done; considered myself a resident of 
New Brunswick because I had voted here; when I put my 
name and residence on the photograph I did it to show where 
I came from; in the matriculation book I gave my parents 

85 residence for the same reasons and that the faculty migW 
send their reports there. Mr. Henry did solicit my vote fot



himself ; he met me some eight or ten feet from the door and 
handed me a ballot and -wanted me to vote for him ; I got 
some students to vote for him at his request and voted for him 

I myself the ballot he gave me ; it was some other time that 
I Mr. Henry referred to when we talked about scratching a 
■ ticket; I offered to make affidavit of residence, &c. ; the 
I judges did not offer to receive my affidavit at any time and 
I decide afterwards whether or not to receive my vote ; they 
I positively and unconditionally refused at all times to receive 
I my vote and my affidavit ; the jailor challenged me, and some 10 
I others; Mr. Henry challenged me first; the judges objected 
I to receive my affidavit and to accept it; refused to accept it 

with a view to vote ; Mr. Yale and Mr. Cook went with me 
[ to the poll in the afternoon ; offered to swear my vote; the 
I judges did not offer to receive my affidavit and refuse after- 
[ wards to accept my vote ; they said you are a student and a 
I resident of Kingston.

Cross-examined.— I was always furnished with catalogues 
I subsequent to 1860 ; I went from New York to New Dur- 
I ham; I concluded in August to leave New York and go to 20 
I New Durham.

Oliver Gordon sworn—I am a graduate of Rutgers Col- 
I lege; my name is down in the catalogue as from Key West,
I Florida ; my legal residence is here.

Cross-examined.— My parents lived here ; neither they nor 
[ I had lived at Key West for some years previous to putting 
I my name in the catalogue.

David Murray sworn— The post-office address of thè 
I father is what I seek to obtain from the students when they 
[ sign the matriculation book under the head of “  residence.”  30

(Overruled.)

Elihu Cook sworn—Was present at the time Mr. Merritt 
| offered to vote in the afternoon ; he offered to vote and the 
I judges refused it ; Mr. Merritt offered an affidavit to prove 
[ his residence ; the judges did not offer to swear Mr. Merritt ; 35



16

Merritt came up and offered his vote and two of the judges 
refused it ; he then offered his affidavit and they refused to 
swear him on any terms; they did not at any time offer to 
receive his oath on any conditions. I was close by the judges 
and heard all their talk; they repeatedly positively refused 
to swear Mr. Merritt.

James Ryno sworn— Was at the polls; saw Mr. Merritt 
offer his vote in the morning ; the judges refused to take it; 
he offered to swTear he was a resident of .New Brunswick; 

10 don’t think the judges offered to take his affidavit on any 
terms; the judges were very decided not to take his oath; 
was present in the afternoon when he offered his protest and 
read it.

Charles S. W illiams sworn— Was one of the judges; was 
present when Merritt offered his vote; his vote was chal­
lenged ; asked Mr. Merritt if he was willing to swear his vote 
in, and offered to swear him; the other judges objected to his 
being sworn; he claimed his residence here and nowhere else; 
was present in the afternoon; am not positive whether he of- 

20 fered to swear his vote in then; I  offered him the book to be 
sworn and the other judges refused to have him sworn ; Mer­
ritt was willing to be sworn; the other judges did not consent 
to have him sworn conditionally or otherwise at any time; 
the oath was not at any time tendered to him.

Daniel Y ale sworn—Was present when Merritt offered 
his vote; his vote was challenged; the judges refused to ac­
cept it; he offered to swear his vote in and they objected toj 
it; the judges did not qualify their refusal; I was present in I 
the afternoon; the same thing occurred; Merritt wanted to 

80 give an explanation and they would not receive it ; after they 
refused I asked them if they absolutely refused to take Mer-1 
ritt’s vote ; they said they did; the judges refused positively 
to swear him at all and to receive his vote ; they did not ten­
der him the oath either in the forenoon or afternoon; I saw 

85 and heard all that took place at both times.
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D e w it t  R e il e y  sworn—Am Professor of Rutgers College ; 
was secretary when Merritt came here first; as such I used 
and understood the residences given in the matriculation book 
as indicating the residences of parents and guardians.

E l b e r t  N. S e b r in g  sworn— Am in the Theological Sem­
inary ; am a resident of New Brunswick. (Evidence in re­
gard to his evidence and catalogues overruled.)

A. R. S p e e r  sworn— Was present when Mr. Merritt of­
fered to vote; offered to swear his vote in ; he and his friends 
insisted that if the judges , took that oath they could not re- Iff 
fuse his vote; the judges took the position that his oath would 
make no difference— that they were the judges of the vote; 
the judges did not at any time tender the oath to Mr. Mer­
ritt.

BILL OF EXCEPTIONS.

M id d l e s e x  C ir c u it , September Term, 1864. : 

WILLIAM B. MERRITT ^

vs- f in  Case,
1

JOHN V. HENRY AND MICHAEL LYONS. J
The evidence in the case being adduced, and the cause 20 

summed up before the jury by the counsel of the parties, the 
Judge charged the jury as fo llo w sT h a t  the said plaintiff, 
on the third day of November, A. D. eighteen hundred and 
sixty-three, when he offered his vote to the judges of election 
°f the third district in New Brunswick, was a legal resident 25 
°f the State of New Jersey, and had been such for one year* 
und of the County of Middlesex for five months.

3
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To which charge of the said Judge the defendants, by their 
counsel, excepted* and prayed that their hill of exceptions 
might he sealed hy the Court, and it is sealed accordingly.

The said Judge also charged the jury, that in the opinion 
of the Court the defendants, in rejecting the plaintiff’s said 
vote, acted honestly and to the best of their judgment and 
understanding; but that the plaintiff has a right to maintain 
this action against the defendants although they acted hon­
estly and in good faith and without malice in refusing the 

10plaintiff’s said vote, and although they merely made a mis­
take.

To which said charge the said defendants, so far as the said 
charge relates to the plaintiff’s right to maintain his said ac­
tion, by their counsel, except, and pray that this their bill of 
exceptions may be sealed, and it is sealed accordingly*

The defendants, by their counsel, then requested the said 
Court to charge and̂  instruct the jury that if the said plaintiff 
always, from September 1860 to the fall of 1863, constantly 
claimed Kingston, in the State of New York, as his residence, 

20 then he acquired no legal residence in the State of New Jer­
sey.

Which charge and instruction the said Court refused to 
make.

To which ruling and decision by the Court the defendants 
• do except, and pray that this their bill of exceptions may be j 
sealed, and it is sealed accordingly.

The defendants, by their counsel, further requested the 
Court to charge and instruct the jury, that if from the evi­
dence the jury were of opinion that the defendants, in reject- 

30 ing the plaintiff’s said vote, acted honestly and in good faith 
and without malice, they are not liable to this action, even 
though the plaintiff was a legal voter.

Which said charge and instruction the said Court refused 
to make.

35 To which ruling and decision of the Court the defendants 
do except, and pray that this their bill of exceptions may h® 
sealed, and it is sealed accordingly.

The defendants also requested the Court to charge and
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struct the jury that if the defendants believed that plaintiff 
was not entitled to vote when he offered his said vote, they 
are not liable to this action for refusing said vote, even if the 
plaintiff was legally qualified to vote.

Which charge and instruction the Court refused to make, 
and to which refusal the defendants excepted, and pray that 
this their bill of exceptions may be sealed, and it is sealed ac­
cordingly.

In witness whereof the said Judge hath hereto set his hand 
and seal the seventeenth day of October, A. D. eighteen hun-10 
dred and sixty-four.

P. Y r e d en bu r g h , [ l . s .]

Whereupon the jury found a verdict of six cents damages 
for the plaintiff.

ASSIGNMENT OF ERRORS.

Court of Errors and Appeals in the last resort in all causes 
of the Term of November, in the year of our Lord one thou­
sand eight hundred and sixty-four.

JOHN Y. HENRY AND MICHAEL LYONS'')
i

vs.  ̂In Error, 20

WILLIAM B. M ERRIlT.

Afterward, that is to say, on the first day of November, in 
the year eighteen hundred and sixty-four, before the said 
Court come the said John Y. Henry and Michael Lyons, by 
Herbert Stout, their attorney, and say that in the record and 25 
proceedings aforesaid, and in giving judgment aforesaid, there 
is manifest error in this, that the declaration aforesaid and 
the matter therein contained are not sufficient in law to main-
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tain the said action | and also there is error in this, the said 
Judge of the said Circuit Court, on the trial of the said issue, 
charged the jury that upon the evidence adduced on the said 
trial the residence of the said defendant in error at the said 
time when he offered his vote, for the rejection of which the 
said action was brought, was in the City of New Brunswick, 
and had been for a year past.

There is also error in this, that the said Judge charged the 
jury on the trial of the said issue that the said action could 

10 be maintained against the plaintiffs in error although the said 
plaintiffs in error, as judges of election, in refusing to receive 
the said vote of the said defendant in error, acted honestly 
and in good faith and without malice, and merely committed 
a mistake and error of judgment.

There is also error in this, that the said Judge refused to 
charge the jury (though requested so to do by the counsel of 
the plaintiffs in error,) that, if the plaintiffs in error, as judges 
of election, believed that the defendant was not entitled to 
vote, they are not liable to an action for refusing to receive 

20 the vote, even if the defendant in error was legally qualified 
to vote.

There is also error in this, that the said Judge refused to 
charge the jury (though requested by the counsel of the plain* 
tiffs in error so to do,) that in order to find a verdict against 
the plaintiffs in error the jury must be satisfied not only that 
the defendant in error was a legal voter, but that the said 
plaintiffs in error, in rejecting his vote, were influenced by 
improper and dishonest motives.

There is also error in this, that the said Judge refused to 
80 charge the jury (though requested by the counsel of the plain* 

tiffs in error so to do,) that if the defendant in error, while 
living in New Brunswick up to the fall of eighteen hundred 
and sixty-three, constantly claimed Kingston, in the State of 
New York, as his residence, he acquired no legal residence in 

85 New Brunswick.
There is also error in this, that the said Judge refused tó 

charge the jury (though requested so to do by the counsel of 
the plaintiffs in error,) that the jury, to find a verdict against
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them, must be satisfied that the said plaintiffs in error, in re­
jecting the said vote of the said defendant in error, were in­
fluenced by malice.

There is also error in this, that it appears by the record 
and proceedings aforesaid, that the said judgment was ren­
dered for the said defendant in error against the said plain­
tiffs in error, whereas the said judgment ought to have been 
rendered in favor of the said plaintiffs in error against the 
[said defendant in error.

And the said John V. Henry and Michael Lyons pray, that 10 
[the judgment aforesaid, for the errors aforesaid, and for other 
errors in the said record and proceedings being, may be re­
versed, annulled and altogether for nothing holden, and that 
they may be restored to all things which they have lost by 
occasion of the said judgment.

H e r b e r t  S t o u t , Attorney,
H e n r y  V .  S p e e r , of Counsel 

of the said John V. Henry and Michael Lyons,
Plaintiffs in Error*

JOINDER IN ERROR. 20

New Jersey Court of Errors and Appeals in the last resort, 
of the Term of November, A . D. eighteen hundred and 

sixty-four.

WILLIAM B. MERRITT 

als.

JOHN V. HENRY AND MICHAEL LYONS.

Joinder 

in Error.

And thereupon the said William B. Merritt, by Charles M. 
Herbert, his attorney, comes and saith, that there is no error 
either in the record and proceedings aforesaid, or in giving 
die judgment aforesaid, ox in the charge of the said Judge as:



aforesaid, and he prays that the said Court here may proceed 
to examine as well the record and proceedings aforesaid as 
the matters aforesaid assigned for error; and that the judg­
ment aforesaid, in name aforesaid given, may in all things be 

• affirmed, &c.
But because the said Court here are not yet advised what 

judgment to give of and upon the premises, a day is given to 
the parties aforesaid here, until the second Tuesday in March 
next, to have their judgment thereon, for that the said Court 

10 here are not yet advised thereof, &c.
Ch a s . M. H erbert , Attorney 

for the said William B. Merritt, Defendant in Error.




