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The history of this litigation is this: On Janu-
ary>19, 1901, the plaintiff was injured while in the
employ of the defendant (p. 10, 1 24 of Case). On
January e, 1903, he brought an action in the Essex
Circuit Court to recover for the injuries so sus-
tained (p. 3, 1. 12 of Case). On January 5, 1904,
the action was tried before Judge Adams, and re-
sulted in a judgment of non-suit (p. s, 1. 35 of
Case). On December 19, 1905, this writ of,error
was sued out to review this judgment (p. 1, 1. 30
of Case).

At the time of the accident the defendant was en-
gaged in the hardware and plumbers’ supply busi-
ness in the City of Newark (p. 10, 1. 18 of Case).



The plaintiff was a clerk in its employ in “the

steam and plumbing supply” department (p. 42,
1 1 of Case). His duties were “to get out orders and

to fill orders and wait upon the customers” (p 10, 1.
22 of Case). The room in which the plaintiff worked
was a large room. On either wall there were little
boxes or compartments in which the goods were
kept. These bins or pigeonholes extended from the
floor “up to the ceiling or very close to it” (p. 24,
1 21 of Case). Down the middle of the room was
a sort of partition extending part way toward the
ceiling and not occupying the entire length of
the room. This partition was fitted up with simi-
lar bins or pigeonholes on both sides for similar
purposes (p. 20, 1L 8-15 *of Case); These bins
varied in size. The room was provided with ladders
to enable the clerks to reach the upper bins.
These ladders were hung by grooved wheels upon
a railing or track of iron pipe, which ran along the
face of the walls and partition near the top. The
lower pigeonholes were deeper than the upper
ones. This method of construction left a ledge
or shelf about eighteen inches in width and about
three feet from the floor. At a corresponding
height the ladders were provided with rubber
rollers on the under side which rested against this
ledge and ran along it when the ladders were
moved. Each ladder had seven steps, of which
three were below the ledge. The ladders rested at
an angle with the walls, being held in that position
by these rubber rollers. There were a number of
these ladders in the room, three on each of the side
walls and two on each side of the partition. The
grooved wheels by which the ladders were sus-
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pended were fastened on the outer face of each
side of the ladder at or near the top. On all of
the ladders, except that which plaintiff was using
at the time of the accident there was under each
wheel a metal projection or lug which extended
under the track and which was designed to prevent
the slipping of the wheels from the track. One of
these lugs was missing from the ladder which the
plaintiff was using and from which he fell. His
contention was that his fall was due to the ab-
sence of this lug. The motion for non-suit was
granted upon the ground that this alleged defect
was an obvious one (p. 62, 1. 31 of Case).

The ladders xvere supplied by a manufacturer in
New York (p. 11, 1. 25 of Case). It was not con-
tended at the trial that there was any fault in
their original construction.

The plaintiff was thirty-four years of age (p.
19, 1. 7 of Case). He had been employed by the
defendant for two years before the accident (p.
19, 1 14 of Case), and had been working in this
particular room for about four or five weeks before
the accident (p. 22, 1. 32 of Case). He was a very
intelligent man and apparently entirely familiar
with the construction of these ladders and their ap-
purtenances.

He thus described the accident: al had an order
and I went to fill the order, and I was trying
to get a fitting that was on the order, and as I was
bending over to get it on the ladder, one of the
wheels of the ladder left the track, and I looked
uPj and as I looked up, the other wheel left the

M m Jersev State Library
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track and the ladder fell to the floor” (p. 11,
I. 1 of Case). The order wras for a steam fitting.
The steam fitting “was in a bin up from the floor
about six or seven feet” (p. 11, 1. 14 of Case).

He thus described the ladder: “There is a track
which runs along the walls and fastens with
brackets to the partitions of the bins, and this lad-
der has tAvo grooved wheels on the top, which is
fastened to wood work; there is a little crook or
catch underneath which holds it to the track when
in use (p. 11, 1 '31 of Case). This ladder does not
reach to the floor. It is suspended on the track
(p. 11, 1. 39 of Case). I had ascended the ladder
two or three steps before I fell (p. 12, 1. 8 of Case).
I had no knowledge concerning the safety of the
ladder. I supposed the ladders were in perfect
condition when I went up the ladder. I have no
knowledge of any inspection of the ladders ever hav-
ing been made by Roe & Conover. I had no knowl-
edge as to Avhat caused the ladder to fall” (p. 12,
II. 10-30 of Case). On cross-examination he testified:
“The iron pipe is the track. It is something like an
inch in outside diameter and is supported by little
brackets underneath, which Avould not interfere
Avith the operation of the wheels. These ladders
have seven or”eight steps and at the top on each
side is a fitting with tAvo grooved wheels perhaps
five or six inches in diameter and an inch or an inch
and a quarter through with a groove that fitted over
the pipe. These wheels hung on the pipe as a track.
About three feet up from the floor was a little plat-
form. The pigeonholes or compartments below
that extended out further from the wBRll— a matter

of a foot, I don’t know exactly how much. This



ladder was something: like seven or eight feet long.
There were two rubber covered rollers that ran
against this ledge so as to permit the free movement
of the ladder back and forth. About three steps of
the ladder were below that and the rest were above.
On the upper part of the ladder under where the
track was there were iron points or lugs to keep the
ladder from coming off the track. These were about
an inch and a half or perhaps a little more than that
in length so that if the ladder should be lifted up
these lugs would strike the under part of the pipe.
These lugs were part of the casting which fastened
the wheels to the top of the ladder and were of iron.
There was one under each wheel on each side. There
were similar ladders all through the building. I
had occasion to use those different ladders from
time to time. As I went to different parts of the
store and wanted something up high I would take
the ladder nearest it and run it along in front of the
place where what I wanted was and then climb up
and get it. That was a frequent occurrence. Some
days it would be quite often and other days very
seldom. The compartment from wrhich I was get-
ting this fitting was about six or seven feet up. I
was standing on the second or third step of the lad-
der from the bottom about on a level with the ledge.
The ladder was right along side of the place that I
vas getting this from. You have to lean on ac-
count of the ladder is quite a little distance out
from the shelving. I cannot say which side of the
ladder I was leaning from. The pigeonhole where
the castings was kept were about six inches from

the side of the ladder” (p. 20,1. 37— p. 24, 1. 15 of
Case).
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On redirect examination he testified: “These lugs
on the casting of the ladder»were located right under
the track” (p. 26, 1. 13 of Case), and on recross-
examination : “These ladders were open in the
back. There were flat strips of wood up the sides
and across and open in the back so that you could
see through” (p. 27, 1. 6 of Case). He was asked
what there was to prevent him seeing these lugs.
He said, “the wood side that runs up, that these
steps were fastened to, the side of the ladder. They
were the same color as the track— very near the

same color. I won’t say the same color as the
track, because I don’t know. The track was black

iron pipe. These fittings looked like galvanized
iron and were a light gray color. .You would have
to go up to see it because there was about that much
space between the ladder and the top (illustrating),
and the ladder kept on going up in that shape all
the time (illustrating). You could see through the
ladder; but, still, the steps above would keep you
from seeing through; as you were at the bottom
looking up the other steps would shield it. I can’t
say whether there was any step at the extreme top
of the ladder (p. 27, 1. 15 et seq. of Case). I should
judge the side of the ladder was about an inch thick
(p. 28, 1. 29 of Case). The ladder whs about six-
teen to eighteen inches wide (p. 28, 1. 40 of case).
This pigeonhole for which I was looking wasn’t
quite as high as the top of the ladder. I had
to move the ladder almost a foot before
I got on it. When I was moving the ladder I was
looking at the pigeon hole so that I could put it
right near to it. The ladder was within my range
of vision. I was seeking the pigeon hole with my

eye at the time” (p. 30, 1. 22; p. 31, 1. 15, of Case).



Charles R. Wilcox, a witness for the plaintiff,
had been employed by the defendant for about nine
years and was entirely familiar with these ladders.
He had however left the defendant’s employ some
time before the trial (p. 41, 1 36, of Case). He
testified that this lug was broken about a year or
two before the accident happened (p. 40, 1 16, of
Case). He further testified as follows:

“Q. That was a thing that you could see
quite readily, was it not?”

“A. You could if you were looking for it,
yes.”

“Q. And were you ever looking for it?”

“A. T never looked for it, no, sir.”

“Q. You saw it Avithout looking for it?”

“A. Well, you couldn’t see it very well, no,
not without looking for it; it was so situated
back of the upright of the ladder that you
couldn’t see it.”

“Q. If you were in front of the upright you
could not see it?”

“A. No, sir.”

‘Q But if you were at the side of the ladder
you could see it?”

“A. If you were at the side you could see it.”

Q. Looking from the side of the ladder from
the floor you could see it?”

A. Yes, sir, if the ladder was over here and

you were over here, perhaps a foot or two
away, you could see it.”

Q That is, if you were looking at a point

where the side of the ladder would not prevent
your seeing it?”

“A. Yes, sir.”

“Q It was just the width of the side of the
ladder, was 1t?”

A. If you stobbl away from that, if you
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stood where the steps would not prevent you
from seeing it, you could see it; you could see
it if the ladder was placed over here and you
were in this position.”

“Q. Could you not see it from the side of the
front of the ladder, as long as the side piece of
the ladder did not obscure your view?”

“A. You could if you stood in a certain posi-
tion; yes, sir.”

“Q. You could see it in going up and down
the ladder, could you not?”

“A. No.”.

“Q. Why not?”

“A. Well, I say no, I presume you could if
you were looking for it, and stood looking in
underneath the rail.”

“Q. If you were looking in that general di-
rection you could see it, could you not?”

“A- That would depend whether you were
looking for that or looking right at it or not.”

“Q. If you were looking right at it, you
could see it whether you were looking for it or
not?”

“A. Certainly.”

“Q. If you were looking at it, if it were in
your line of vision, you would see it just the
same as you would any other object in your
line of vision?”

“A. Yes, sir.”

“Q. It was not hidden except as it might
have been obscured by the side of the ladder?”

“A. Yes, sir.”

“Q. Those lugs were so long that you could
readily see them from the floor, some distance,
weren’'t they?”

“A. Yes, sir; about an inch and a half long”
(p. 45, 1. 33; p. 47, 1. 3, of Case)'.

John Muckier, was also employed by the defend-
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ant at the time of the accident but had left its em-
ploy before the trial (p. 53, 1 2, of Case). He was
called by the plaintiff and testified that the clerks
in that department had “been using the ladder
right along, going up and down; maybe sometimes
it slipped a little, and you had to watch out for it.
You could see in going up and down the ladder that
the lug was broken. If you went up sideways it
inight go off and if you went up in the middle it
was all right and as you went up and down the lad-
der you could see that it was broken and had to be
careful in using it. There was no trouble about
that” (p. 53, 1 33, et seq., of Case).

The rule of law applied by the Trial Judge is
settled in this Court beyond challenge.

The servant assumes not only the ordinary risks
incident to his employment but also risks arising
in consequence of special features of danger known
to him or which he could have discovered by the
exercise of reasonable care or which should have
been observed by one ordinarily skilled in the em-

ployment in which he engages.

Western Union Telegraph Co. vs. McMul-
len, 29 Vroom, 155.
Johnson vs. The Devoe Snuff Co., 33

Vroom, 417.

McDonald vs. Standard Oil Co., 40 Vroom,
445.

Atha & Illingworth Co. vs. Costello, 34
Vroom, 27.

He is bound to see that which is open and appar-
ent to any person using his eyes, and if he fails to do
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so he cannot charge the consequences upon his mas-
ter, for such a risk is impliedly assumed by him.

Dillenherger vs. Weingartner, 35 Vroom,
292. '

The doctrine of the assumption of obvious risks
by the servant applies as well to those which first
arise or become known to the servant during the
service as to those in contemplation at the original
hiring.

Johnson vs. Devoe Snuff Co., 33 Vroom,
417.

It is submitted that this rule as applied to the
facts in this case required the granting of the mo-
tion to nonsuit.

It is apparent from the intelligent description
of these ladders and appliances given by the plain-
tiff that he was entirely familiar with their con-
struction, arrangement and operation. This
familiarity was acquired by the observation in-
cident to their frequent use by him. The ladders
were used only for the purpose of reaching pigeon-
holes which were beyond the reach of one standing
upon the floor. Every time that the plaintiff had
occasion to use the ladder he had occasion to look
up at the pigeonholes for the purpose of determin-
ing where the ladder should be placed, and in doing
this his eyes must have been directed towards the
top of the ladder. He had frequent occasion then
to look in that direction. The testimony showed
that there was no difficulty in observing the absence
of this lug by any one looking in that direction. The
plaintiff, therefore, would, if he had been attentive
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to his surroundings have discovered the absence of
the lug. Indeed, it may be said that a greater duty
of observation was imposed upon him by the fact
that so far as he knew there was no other inspection
of these appliances than arose in connection with
their frequent use by himself and his co-employees.
Not having discovered it through his own inatten-
tion, he cannot charge the result of this fault to his
employer.

The absence of this lug was no less obvious to the
plaintiff than was the absence of one of the bolts
from the belt shifter to the plaintiff in Coyle vs.
Griffing Iron Co., 34 Vroom, 609, or the hinge con-
necting the two parts of the ladder to the plain-
tiff in Henggler vs. Cohn, 39 Vroom, 240, or the rot-
ten condition of the sprag to the plaintiff in Mec-
Grath vs. Delaware, Lackawanna & Western Rail-
road Co., 39 Vroom, 425, or the rapidly revolving
fan to the plaintiff in Dillenberger vs. Weingartner,
35 Vroom, 292, or the absence of hooks from the
foot of the ladder to the plaintiff in Borden uvs.
Daisy Roller-mill Co. (Sup. Ct, Wis., 1898), 74
N. W. Rep., 91. The chances of the tipping of the
ladder through the absence of this lug was certainly
obvious to the plaintiff as he was chargeable with
knowledge of the ordinary rules of gravitation
Hesse vs. National Casket Co., 37 Vroom, 652.

In addition to the ground expressly stated by the
Trial Judge in granting the motion to nonsuit, there
are other elements in the case which alone vindicate
the propriety of his action.

As already seen there were three of these ladders
suspended on the track along the east side of the

room. There is no suggestion that the other ladders
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were not provided with lugs. It would have been
perfectly proper for the plaintiff to have selected
any one of these three ladders. There is no sugges-
tion that there was any obstacle to using one of the
others, or that he selected this particular ladder for
any other reason than its convenience. Two of the
three ladders, therefore, were beyond “challenge,
proper for use. The defendant, by providing these
ladders, had discharged its duty toward the plain-
tiff. If the plaintiff, in fact, selected from among
the ladders one which was defective, the fault is his
own and not that of the defendant, The true rule
is stated in the opinion of Mr. Justice Van Sycke 1,
speaking for this Court in Guggenheim Smelting
Company vs. Flannigan, 33 Vroorn, 354. It was
there held that if the master supplies proper tools
and appliances for the work in which his employees
are engaged, he is not liable for an injury which one
of his servants receives by reason of the servant’s
selecting from such tools and appliances one not
adapted safely to his work. In his opinion Mr. Jus-

tice Van Syckel says:

“It is admitted that the duty was upon the
company to furnish proper ladders for the work
in which it whs engaged, and to use reasonable
care in their inspection. But when proper tools
and appliances are provided upon the premises
for the use of employees, no authority can be
found for imposing upon the employer the fur-
ther duty of seeing that the servant does not
select from among a number of appliances the
one not adapted to the work in which for the
time he may be occupied.

“If such a responsibility is cast upon the
master, it w-ould be necessary in his protee-
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tion to have an alter ego to attend constantly
upon every workman in his service, to see that
he did not use an implement unfitted for his
work.

“The imposition of such a duty upon the
master is without reason, justice or authority
to uphold it.

“This is not a novel question. It has been di-
rectly passed upon this Court so recently as
June Term, 1896, in the case of Maher uvs.
Thropp, reported in 30 Yroom, 186. The de-
liverance of this Court in that case was ‘that if
safe and proper tools are supplied by the mas-
ter, he is not liable for an injury which the
servant receives by using, under the direction
of the foreman over such servant, a tool not
furnished for or adapted safely to the work.””

Campbell vs. Gillespie C o0 40 Yroom, 279.
Enright vs. Oliver & Burr, 40 Yroom, 357.

It also appears to be the case that this ladder was
used at least during the semi-annual stocktakings,
and perhaps oftener upon the different tracks in the
room (p. 44, 1 27 of Case), and it was generally
understood among the employees in that department
that this ladder could be moved from one place to an-
other (p. 45,1. 24 of Case). It does not appear from
the case whether the lug was broken off by accident
or had been removed by design. Whatever the fact
may be, the ladder was used in this condition for a
long period of time in order to supplement the other
ladders upon other tracks when occasion required.
It cannot be said, therefore, that the use of the lad-
der in this condition was a negligent act. It was
not improper for the defendant to include in its ap-

pliances a ladder which could readily be removed
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from one part of the room to another. It was gen-
erally understood among the employees that this
ladder was so used. The defendant surely had a
right to use ladders of different construction and
design, in order to facilitate the conducting of its
business. It does not appear in the case that this
course was not entirely usual and customary. The
case, therefore, fails to expose any negligence on the
part of the defendant.

I  respectfully submit that the judgment of non-
suit should be affirmed.,

Dated November 20, 1906

SHERRERD DEPUE,
Of Counsel with Defendant.

[613]
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BRIEF FOR PLAINTIFF-IN-ERROR.

General Statement of Facts.

Lonis H. Rogers, the plaintiff below and the
plaintiff-in-error, was injured by falling from a
trolley ladder furnished by Roe & Conover, the
defendant below and the defendant-in-error in
whose service the plaintiff was engaged. This suit
was instituted to recover compensation for his in-
jury. Errors are assigned on a judgment of non-
suit.

The defendant, a corporation a hardware dealer
of Newark handling plumbers” and steamfitters’
supplies was employing the plaintiff at the time of
the accident, January 19, 1901, in its Mechanic
Street store. This was divided by a partition run-
ning north from a point about opposite to the
Mechanic Street entrance without doors or other
openings nearly to the north end” store but with



room to pass around the north end. On the
west side of the partition was the steamfitting
department and on the east side the plumbing
department in which alone the plaintiff had
worked until the two departments had been united
a short time before the accident. It does not ap-
pear that this union involved the removal of the
partition. Along the east wall of the plumbing
department and along the west wall of the steam-
fitting department as well as on both sides of the
partition all the way up to the ceiling, there
were bins or .pigeon holes containing different
castings and other supplies, the name of its con-
tents being marked over or under each pigeon
hole. About three feet up from the floor there
was a little platform due to the lower pigeon holes
being twelve or fifteen inches deeper (front to back)
than the upper ones. Those below were of uni-
form depth and height with each other and so
were those above the platform, the width was not
uniform, varying from six inches to a foot. The up-
per pigeon holes were reached by means of trolley
ladders of which the defendant had nine; two
against the west wall of the steam fitting depart-
ment, two against each side of the partition and
three against the east wall of the plumbing sup-
ply department, where the shelving was the long-
est. These ladders were of wood seven or eight
feet high, sixteen to eighteen inches wide having
side pieces about an inch thick and steps across
about one foot apart, both side pieces and steps
being flat. These ladders were suspended from
and moved along upon atrack of iron pipe of about
an inch outside diameter fastened horizontally to
wall or partition seven or eight feet up from the
floor. Along the ledge of the platform each lad-
der moved on two rubber covered rollers. At its
top rolling along the pipe track each ladder had two
iron wheels five or six inches in diameter and oneto
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one and a quarter inch thick, grooved peculiarly
asfollows: each wheel had a wide flange one half to
three fourths inch wide projecting down on the wall
side of the track and a very small flange just over
the side of the track a very little on the side to-
ward the room. Beneath each wheel and about
three-eighths inch lower than the bottom of the
pipe track, extending from the ladder toward the
wall, every perfect ladder had a little iron point
or lug one to one and a halfinch in length and one-
half or three-eighths inch in diameter to keep the
ladder from coming off the track; but on the mid-
dle ladder against the east wall, the ladder used
by the plaintiff at the time of the accident and
from which he fell, one of these lugs was missing,
broken off close to the body of the fitting.

The plaintiff, a man of thirty-four years, had
worked for the defendant two years next preced-
ing the accident, but had been in this room only
five weeks to two months, and had no experience
with trolley ladders previously. .At the time he
was hurt the plaintiff went up this ladder to the
second or third step, after moving it a foot toward
the pigeon hole containing the casting that he
needed for the order he was filling, a hole six or
seven feet high from the floor. The ladder was
then six inches from that pigeon hole. As the
plaintiff bent or leaned over the intervening space
the ladder fell, first one wheel and then the other
leaving the track.

Argument.

That the defendant was negligent clearly appears
from the evidence, but it is unnecessary here to
take up this matter since the opinion of the Cir-
cuit Judge finds such negligence (p. 60, 11 18, 19,
20), and the defendant’s joinder in error says that
there is no error in the judgment aforesaid (p. 67, 1L
16,17). Sowith the question of the plaintiff’sactual
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knowledge of the defect or danger: ignorance is
found if not admitted (p. 60, 1L 30, 31, 32). The
fellow servant question is not raised. “ So that,”
as the opinion states, “the question on which the
case hinges is whether the situation was such that
the plaintiff, in the exercise of ordinary prudence,
ought to have seen that the ladder was defective
and that its use might be dangerous,” thereby im-
plying that on no other ground would the case
have been taken from the jury.

On the decisive question here presented the
plaintiff submits:

1. That he was not under obligation to see that
the ladder was defective.

2. That he was not under obligation to see that
its use might be dangerous.

3. That the question of whether he was or not,
should have been decided by the jury.

I.

It was not bis duty to see that this
ladder was defective, that a lug was
missing.

A. On the evidence.

(a) The lugs were very small; about 1 1/4 or
11/2 inch long and 1/2 or 3/8 of an inch in di-
ameter (Plaintiff, p. 22, 1 6; Wilcox, p. 39, 1L 33,
34, and p. 44, 11 12, 14, 16); about the size of the
last joint of a man’s little finger. Other things
about were so much larger as to render the size of
the lug insignificant. Defendant’s counsel in his
first reference to them (p. 22, 1 3) calls them
“little iron points,” truly a diminutive but good
description.

(b) The lugs were hidden from view from most
directions. The sides of the ladder obstructed the



sight of them to one standing in front (Plaintiff,
p. 27, 1. 16, 17; Wilcox, p. 45, 11 39, 40, 41 ; p.
46, 11 .3), and this whether one stood on the floor
or on any step of the ladder. Such was the nat-
ural range of one on the ladder since it was neces-
sary to lean to right or left of the ladder to get
castings from the pigeon holes (p. 11, 1 22; p. 23,
h 32).

The very steps of the ladder (Plaintiff, p. 27, L
12) would hide them from a person standing in
front of the ladder on the floor or on the lower
steps (Plaintiff, p. 27, 11 38, 39, 40; p. 28, 1L 1, 2,
3), since the lugs were near the top of the ladder and
back of it (Plaintiff, p. 28 11. 10, 38; Wilcox, p. 39,
1 30et seq., p. 45, 1L 41). To a person on the higher
steps looking down the wheels and track would
conceal the lugs (Wilcox, p. 39, 11, 32, 33). To
look at them from beneath the ladder probably
never would occur because one would have to lie
on the platform (Plaintiff, p. 21 1L 23, 24), if that
were possible. In short, inspection and not mere
observation was necessary do reveal this defect.

(¢) The color of the lugs was dull, not striking.
It was not bright red or yellow, such as ordinary
observation would notice. It was light gray
(Plaintiff, p. 27, 1 33). Beside this it was the
color presumably of a great part of the supplies,
so as to be common and uninteresting to the vision
of the defendant’s employes, being malleable iron
galvanized (Wilcox, p. 44, 1 10).

(d) The lugs were in the shadow. Under the
wheels, back of the ladder sides, between them
and the wall, or rather between them and the
pigeon holes of castings, with a platform below,
they could get direct light only from the sides.
From the evidence we must infer that the room
was rather dark. No source of light was men-
tioned, but the door on Mechanic Street (Muchler,
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p. 55, 1L 7, 28). As this store faced the street it
is fair to infer windows at that end, but the un-
broken partition (Muchler, p. 56, 1 24) and the
extra pigeon-holed east wall (Wilcox, p. 43, 1L
17,19, 22, 24) forbid the inference of other win-
dows. If the room were lighted by artificial light
the track, the wheel, the top step and the top of
the sides would almost necessarily shade this little
lug.

(e). The lugs were not risible to ordinary ob-
servation. On this we have the direct testimony
not only of the plaintiff (p. 26, 1L 18, 19) but of
Wilcox (p. 45, 11. 40, 41; ,p. 46, 1. 25). The defect
could not be seen with the eyes without “looking
for it” (Wilcox, p. 45, 11 39, 40; p. 46, 11. 26, 27,
30, 31; Muchler, p. 54, 1 21). Neither Wilcox
nor Muchler had looked for it (Wilcox, p. 45, 1
37; Muchler,p. 52, 1. 11), Yet there is nothing to
indicate that they or the plaintiff were more care-
less or less observant than the ordinarily prudent
man. The plaintiff when discharged was dis-
charged only because he couldn’t get around quick
enough to do the work (Plaintiff, p. 15, 11 7, 8,
10). That his place was held for two years before
(Plaintiff, p. 19, 1. 14; Wilcox, p. 42,1. 37) and for
about one year (Plaintiff, p. 25, 1. 38, 39, 40; p.
26,11. 11, 12) after the accident indicates strongly
that he was not deficient in that ordinary observa-
tion necessary for the defendant’s service. The
evidence of Muchler that you could “see that the
lug was broken” (Muchler, p. 53, 11.36, 37, 38)
clearly meant that you could “ perceive that some-
thing was out of order” as appears from his ex-
planation on redirect-examination (Muchler, p. 54,
11. 8-30).

The defendant’s counsel may have had in mind
ocular observation but he did not make Much-
ler understand this (Muchler, pp. 53-54). ,Wil-



cox did understand eyesight to be referred in
the cross-examination of the defendant’s coun-
sel (Wilcox, pp. 45, lower half, and 46). Yet coun-
sel’s thorough treatment of the matter with him
brought out only that the lugs could be seen from
“certain positions” (Wilcox, p. 46, 1 6, explained
in 1. 9, 10 and 15, 16, 17, 18, 22). The lower an-
swers were but assent to truisms, id., 11. 34, 38, and
add nothing to the facts of the case. The last an-
swerid., 1.411s ambiguous, but in view of Wilcox’s
testimony above must be understood to be unfav-
orable to the questioner. The proper answer to in-
dicate agreement with the questioner would have
been “No, sir,” as a matter of English. There is
little or no evidence to show that any employe
ever did or ever would, see with his eyes, this de-
fect in going up and down the ladder; the evidence
is the other way (Wilcox, p. 46,11. 24-25; Muchler,
p. 54, 11. 22, 23* 24, 25).

(/) The lug, the absence of which constituted
the defect, was not there to be seen. If something
extra was on the ladder it might reasonably have
excited notice and then inquiry as to why it was
there, but if absence, vacuity, emptiness, is to ex-
cite solicitude who can be calm? We may be ex-
pected to remark the absence of that which we
know belongs in a place, but the evidence shows
no instruction to the plaintiff that lugs belonged
to this appliance nor even any previous experience
tending to apprise him that they were to be ex-
pected on trolley ladders. No attempt was made
by the defendant’s counsel to show that he had
any training as a machinist. He might therefore
as reasonably have expected half a dozen “crooks”
to be missing as this one. Probably the latest in-
vented ladder has half a dozen safeguards which

this ladder lacked. W7hy should he look for the
lug?
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(g) There was nothing to put the plaintiff on
inquiry.

If the lug had broken in the middle so as to
leave a ragged edge that might have caused him
suspicion that the ladder was incomplete but this
lug was broken off ‘‘as close to the body of the
fitting as it could be broken so the entire lug was
gone and there was not even a stump there” (Wil-
cox, p. 44, 1L 18-23).

Again, if the lug had broken off during the
plaintiff’s term of use of this ladder there might
have been at least a sub-conscious idea that “some-
thing is different’’ but the plaintiff had always had
the same condition in the ladder, the lug having
gone a year or two before (Wilcox, p- 44, 11. 3, 4).
The tipping, which Muchler had experienced, was
the basis for his inference “it might go off”
(Muchler, p. 53, 1. 38), but no such tipping appears
to have been experienced by the plaintiff (Plain-
tiff, p. 12, 11. 14, 15).

Certainly he had no notice from the moving of
the ladder from the track (Plaintiff, p. 25, 11 1,
5). Nor had he been told, of the defect to the
knowledge of the only witness on this point, the
foreman of the store (Wilcox, p. 50, 1 37).

th) The plaintiff’s attention was on his busi-
ness. Instead of spending his time on “seeing
how the thing works,” on investigating the mech-
anism of the ladder, as a boy in his teens might
naturally be pardoned for doing, the plaintiff gave
his thoughts and his eyes to getting out orders,
the work for which he was paid. No doubt, after
he was hurt, he took a look at the wheels,
track, etc., and acquainted himself sufficiently
with the mechanism to be able to answer “Yes,
sir,” to the descriptive cross-questions of the de-
fendant’s counsel (Plaintiff, pp. 21, 22), although
that he is no mechanic, appears from his answer,
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“No, sir,” to the question of his own counsel,
“Have you any knowledge as to what caused the
ladder to fall, of your own knowledge?” (Plain-
tiff, p. 12, 1. 28, 29, 30.)

But the plaintiff understood his work; he saw
the relation of the ladder to the pigeon hole which
he was to reach (Plaintiff, p. 31, 1L 8, 9), and,
standing on the floor (Plaintiff, p. 30, 1 41; p. 31,
1. 1), moved the ladder a foot, so as to have its side
alongside the pigeon hole (Plaintiff, p. 31,1. 9), and
then climbed two or.three steps to reach in some six
inches to one side, looking at the pigeon hole (Plain-
tiff, ». 31, 1. 8, 9), and holding with the other
hand to the side of the ladder further from the
pigeon hole (Plaintiff, p. 29, 11 14, 16) so as best
to preserve balance.

If this refers to the time when he was placing
the ladder, how much more necessarily and prop-
erly when he was reaching for the castings.

B.  On the principal proposition that it was not
tne duty of the plaintiff to see that this ladder
was defective, that a lug was missing, we may well
before giving legal authorities guiding our appli-
cation of the foregoing facts,.present for this pur-
pose the authority of psychologists on the subject
of observation. Such scholars teach us what in-
deed we know of ourselves, that we do not see all
or most of those things, of which we have an un-
obstructed view:

“There is an intellectual blindness” says Dr.
H. Littlewood, F. R. C. S., in 45 Popular Science
Monthly 533 at page 536: “we all suffer from it
more or less, some to such an extent as to be al-
most like unto an ancient description of some
heathen gods ‘who have eyes and see not, ears
and hear not, noses have they and they smell not’ ;
you have all of you been struck with the fact that
there are certain things we see every day yet all
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at once discover something- in them we have never
noticed before.”

John Burroughs in 37 Century Magazine (new
series) 188, says: “ we may see coarsely and vaguely,
as most people do, noting only masses and unusual
appearances. * * * Things escape us because
the actors are small and the stage is very large
and more or less veiled and obstructed.” How
much more true where still “points” instead of
“actors” are involved.

In 39 Chautauquan, 276, we find this: “Perhapsit
is because training in sight is so commonly neg-
lected that not one person in a hundred is really
a capable observer.”

I submit that the “ordinary observation” re-
quired below is not that observation found only in
“one person in a hundred.”

C. 'What observation and care does the law

quire ?
(1) Definitive words and .phrases.

“Ordinary care.”

Atha & Illingworth Co. vs.Costello, 34 Yr.
(63 N. J. L.), 27.

Smith vs. Erie R. R. Co., 38 Vr. (67N. J.
L.), 636.

“Ordinary observation.”’
“ Ordinary observation and care.”
“ No higher than ordinary degree of care.”

Durand vs. N. Y. & Long Branch R. R.
Co., 36 Vr. (65 N. J. L.), 656.

Observation of defects “obvious,” to the “par-
ticular individual.” Id., dissenting opinion.

Observation of danger “obvious” to “reasonably
prudent servant” {Smith vs. Erie R. R. Co., 38
Yr. (67 NI J. L.), 636).

re-
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In Durand vs. N. Y. & L. B. R. R. Co. (65
L.), B6 Vr., 656, the majority opinion makes or-
dinary observation and care the test quoting with
approval:

“An employee assumes all the risks of his em-
ployment against which he may protect himself
by ordinary observation and care.” At page 658,
quoting Thomas on negligence (Ed. 1895), 837.

“A servant who enters into an employment
which i1s hazardous, assumes the usual risks of the
service and those which are apparent to ordinary
observation.”

Durand vs. N. Y.&L. B. R. R. Co. (65 L.),
36 Vr., 656, quoting Fricker vs. Pa. Bridge Co.,
47 Atl. (Pa.), 3f4.

“Ido not find it in any authority stated to be the
rule of law that the employee or servant of a rail-
road company is bound to a higher than ordinary
degree of care in informing himself of defects in
appliances used on railroads for signals or warn-
ings of danger; his duty therein is to use ordi-
nary care, and whether or not he has used such
degree of care is for the jury to settle” Durand
vs. If. Y. &€L. B. R. R. Co. (65 L.) 36 Vr. at 658
foot (65 N. J. L.).

“It was further insisted that it clearly appeared
that the defect was obvious, and that the engineer
must be held to have acquiesced in it. But, as be-
fore stated, it depended on circumstances whether
and to what extent, the defect was obvious to any
particular individual.T

Id. dissenting opinion (only differing on 5th re-
quest).

“The degree of care required by law of the de-
fendant, as applied to the facts of the case, in this
respect leaves the intestate only responsible for
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the risks obvious to him or which he could have
discovered by the use of ordinary care.” "

Cornben vs. Belleville Stone Co., 30 Vr.,
226 at p. 232.

These test words are found in many other cases.

(2) Applications.

An interesting case on the subject of required
observation is that of Mahndcen vs. Monmouth
Freeholders, 33 Vr., 404, where a hole 9/k5" into
which plaintiff’s leg fell had not been seen. The
Court says (p. 408):

“It was further urged that plaintiff was negli-
gent in failing to see the opening and avoiding 1it;
that the occurence took place in the full light of
day; that there was no obstruction to her view
and that so large an opening [9"x5"] must have
been plainly visible; that she had wheeled over
this bridge confessedly many times and must have
known of the existence of these openings, and that
previous knowledge of the danger must defeat her
right to recover. But again, the question arises is
the evidence so clear and convincing on these
points that there can reasonably be no other infer:
ence but that the plaintiff was negligent?”

Mahriken vs. Monmouth Freeholders, 33 Vr.,
404, at 408, giving as instances of failing to see
what was open beiftg for the jury to decide as to

negligence.

Durant vs. Palmer, 5 Dutch., 544.
Houston vs. Traphagen, 18 Vr., 23.

In Durant vs. Palmer, 5 Dutch., 544, the plain-
tiff failed to see an excavation in the sidewalk be-
cause of. looking into a store window, but was held
entitled to recover. Cases of failing to notice
trap doors are 167 Mass., 225, 45 1S E., 629; 130
Mich., 287, 89 1ST. W ., 947.
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In the Costello case the plaintiff working in the
defendant’s shop was injured by a plank falling
on him from the roof. The plank, part of a scaf-
folding for painters, was loose and the building
was jarred by the work done in the shop. Here
the Supreme Court held that it was not necessarily
obvious that he knew that the planks were not
nailed. JN W, €&

-fteferenee”n the Durand case an engineer of fast
train 65 years of age, experienced and familiar
with this road twenty years, ran on to an open
switch and was killed in the collision of his engine
with ice cars on the side track. The signal was
defective having only one red blade instead of two.

Durand vs. N. Y. L. B. B. B. Co. (65
N. J. L.), 36 Vr., 656.

The Court though divided on one point agreed
that it was not necessarily obvious to this engineer
that a red panel was missing in the signal or that
there was a break in the southbound track occa-
sioned by the open switch.

Inthe Dillenberger case obvious dangers are de-
fined (p. 299) as: “Those which are apparent.
They are the apparent risks of the work. They
are the risks which are apparent in the exercise
of ordinary observation and which are disclosed
by the use of the eyes and other senses.”

Dillenherger vs. Weingartner, 64 N. J L., 35
Vr., 292, at 299 foot continuing with many short
statements of law each with authorities.

That was a case where a corset presser was in-
jured on left hand by a revolving fan when she
was trying to open the window behind it.

There the danger (there appears to have been
no defect) was rightly held obvious, but the same
definition (quoted above) which decided that case
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against the plaintiff, would decide the case at bar
for the plaintiff.

In Addicks vs. Christoph, 83 Yr. (62 N. J. L.),
786, where a foreign boy caught his foot in a clay
machine, this Court deciding in his favor, said (p.
788):

“The general rule thus recognized is that when
one enters a service he assumes the risk of all dan-
gers obviously or naturally incident to such em-
ployment.”

Addicks vs. Christoph,62N. d. L., 33 Yr.,
786 at 788.

Citing Electric Co. vs. Kelly, 28 Yr., 100.

Foley vs. Light Co., 25 Yr., 411.

Johnson vs. Devoe Muff Co., 33 Yr., p.
41.7.

A Dbroken ladder is not “naturally incident” to
a shipping clerk’s employment.

In the Flanigan case the plaintiff was injured by
a fall from a scantling ladder placed against a
fresh wall, because, it was contended with other
reasons, he should have used the well made lad-
ders furnished by the master instead of this one
made by fellow servants, or in using this he
should have observed the knot in the cross-piece
which gave way. Adam, Judge, in the dissenting
opinion, but apparently the majority opinion on
this point, since GrARRisoisr, Justice, voted to re-
verse on the fellow-servant aspect, said (p. 363):
“The argument is that, in an apparatus so simple
as a ladder, a structural defect which the inspec-
tion of an employer would reveal must necessarily
be obvious to a workman. This is an assumption
of fact which the proof in this case does not war-
rant. The matter stands thus: The company, if it
furnished the ladder, was bound to inspect. The
workman who used the ladder was bound to ob-
serve. These duties are not of the same grade.
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Inspection is more searching than observation. A
workman can assume that his employer has per-
formed the duty of inspection.”
Guggenheim Smelting Go. vs. Flanigan,
33 Vr. (62 N. J. L.), 354 (See also
lower half of page 364 and upper half
of 365.)

Our case is much stronger because of the retired

location of the lug on our ladder.

I1.

It was not the plaintiff's duty to see
that the use of this ladder might be
dangerous.

A. On the evidence.

(a) W hether being defective it was therefore
dangerous was “rather a speculative inquiry” for
it is the same question as “what would probably
happen if the lug were not there” (The Court [ex-
cluding evidence] p. 41, 1. 23).

(5) The plaintiff was under no obligation to
make “speculative inquiry.” He was not a me-
chanic, still less a philosopher; he had no need to
be amechanic as a faithful filler of orders for ahard-
ware concern. He-was a man of thirteen years’ ex-
perience in filling such orders (Plaintiff, p. 19, 11
27, 14). To employ a shipping-clerk who is also a
skilled mechanic and a speculator, even a hardware
house must pay more than thirteen dollars a week
(Plaintiff, p. 15, 11. 19, 21; p. 17, 1. 14).

(¢) The plaintiff had never been told that the
ladder was dangerous, as we may infer from plain-
tiff’s absolute ignorance (Plaintiff, p. 12, 11. 10,
11), and from the answer to the juror’s question
(Wilcox, p. 50, 1. 37).
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(d) He had never found it to tip, or to tip to such
an extent as to suggest danger. This is the only
inference possible from his testimony (Plaintiff,
p. 12, 11. 10, 11, 13, 14, 28, 29).

(e) He had never known it to be removed
(Plaintiff, p. 24, 1. 39, p. 25, 11. 1 and 5 and
questions), even if there was anything in such
removal to suggest danger. The evidence of its
being known is confined to the steam fitting men
(Wilcox, p. 45, 1. 26). The plaintiff was of the
plumbing supply (Plaintiff,, p. 20, 11. 4, 5).

(f) He had used it only for from four weeks to
two months (Plaintiff, p. 22, 1. 32; Wilcox, p. 43,
1. 3).

(9) He had used others only during this period
(Plaintiff, p. 23, 1. 13; Wilcox, p. 43, 11. 3, 5).

(Ji) He had never found trolley ladders in gen-
eral to be dangerous, as we may infer from his use
of them during this period (Plaintiff, p. 22, 1. 41,
p.- 23, 1. 5), even reaching fittings in pigeon holes
near the ceiling (Plaintiff, p. 24, 1. 33).

(i) He had a right to rely on the defendant’s
furnishing safe ladders only, and did so rely
(Plaintiff, p. 12, 11. 11, 13, 14).

B. As a matter of law danger as well as defects

must be known or knowable by the plaintiff.

“It is one thing to be aware of defects in the in-
strum entalities or plan furnished by the master
for the performance of his services and another
thing to know or appreciate the risks resulting or
which may follow from such results. The mere
fact that the servant knows the defects may not
charge him with contributory negligence or the
assum ption of the risks growing outof them. The

question is, did he know, or ought he to have
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known, in the exercise of ordinary common sense
and prudence that the risks and not merely the
defects existed.”
Cook ys. St. Paul, M. & M. Ry. Co., 24
N. W., 312, quoted in Sanborn vs.
Madera Flume & Trading Co., 70 Cal.,
261; 11 Pac., 710.

“The servantis only bound to see patent defects,
— mere knowlege of defects will not bar his recov-
ery unless accompanied by knowledge that the de-
fects are dangerous.”

Farreii vs. Sellers, 39 La. Ann., 1019; 3
So., 363, citing,

Wood Master & Serv., 681, 738, 739, 763.

2 Thorny. Neg., 975.

Whart. Neg. Sec., 215.

“It is not only necessary that an em ploye should
know of the defect in the machinery in order to
hold that he assumed the risk, but the danger
arising from the defect must also be known or
reasonably apprehended by him.”

Lee vs. So. Pac. Ry. Co., 101 Cal.,, 118; 35
Pac., 572, citing,
Farren vs. Sellers, 39 La. Aun., 1019; 3

Soult., 363.

CooJc vs. Ry. Co., 34 Minn., 47; 24N. W .,
311.

Russell vs. Ry. Co., 32 Minn., 230; 20
N. W., 147.

Wuotilla vs. Lumber Co., 37 Minn., 153;
33 N. W ., 551.

Sanborn vs. Trading Co., 70 Cal., 261;
11 Pac., 710.

Shear & R. Neg. (4th Ed.), Sec. 212.

“There is a class of cases which recognize the

doctrine, as we have stated, that mere knowledge
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of a danger will not preclude plaintiff from re-
covering unless lie appreciates the risk.”
Mundle vs. Hill M fg. Go., 86 Me., 400;
30 Atl., 16, citing 126 Mass., 506; 137
Mass., 243; 140 M ass., 150, 3 N. E., 21;
147 M ass., 484, 18 N. E., 209; 18 Q. B.
Div., 685; 19 Q. B. Div., 647.

“In the first place one does not voluntarily
assume a risk who merely knows that there is some
danger without appreciating the danger. * * *
Sometimes the circumstances may show as a mat-
ter of law that the risk is understood and appre-
ciated and often they present in that particular a
question of fact for the jury.”

Fitzgerald vs. Conn. River Paper Go.,

155 Mass., 155; 29 N. E., 464 and 465.

Nor is this doctrine without authority in New
Jersey. In Burns vs. Del. & Atl. Tel. Go., 41 Vr.
(70 N. J. L.) 745, where the plaintiffs serving the
defendant in stringing wires which passed over a
trolley wire, were shocked as they unwound the
coils, no provision having been made for board to
stand on, gloves, etc. This Court said (p. 752):
“It is not merely’the physical surroundings of the
servant that must be obvious to him in order that
he may be held to have assumed the risks arising
therefrom, but it must be obvious to him, or at
least to an ordinarily prudent servant, under the
circumstances, that there is danger in such a situ-
ation.”

A fter considering 29 Vr., 160; 33 Vr., 35; 33
Vr., 760; 38 Vr., 636, 644, and quoting from the
last this Court continued (p. 753): “In a multitude
of other cases in our Courts the principle is im-
pliedly recognized, if not distinctly declared that
it is the danger that must be obvious and not
merely the physical situation in order to charge
the injured servant with assumption of an obvious

risk”
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I submit that even if the absence of the lug be
held obvious to the plaintiff it cannot be held that

danger therefrom was obvious.

Now as to the charge in this case (on p. 62, 11.

20, 21), we find:

“He assumes all the risks usually incident to
the employment including those which it is his
duty to take knowledge of by observation, such
as he would discover by the exercise of ordinary
care for his personal safety.’’

Now the word “including” shows thatthe lat-
ter part of the definition is descriptive and hot
cumulative; that “usually incident” means not
only such risks as a servant might name outside
the shop or factory where he was to be employed,
but such also as he would name on going inside
the shop or factory and seeing the actual appli-
ances which he is to use. But even with the lat
ter part of the definition, it cannot be held that
“usually incident” means “unusually incident.”
Such a construction would be unreasonable, yet
such a construction is virtually placed upon that
expression by holding it to cover the risk from a
broken lug under the wheel of a trolley ladder.

The opinion in this part uses the words “ordi-
nary care for his personal safety.” This is word
for word correct, but the popular sense of this
combination of words, which seems also to have
been the applied sense, «is incorrect. “Care,”
taken in an indifferent sense without color is the
right noun, but ‘“‘ordinary care for personal safety’’

<

as a phrase is apt to give to the word “care” the
positive, the significant meaning of a high degree
of care which is only partially reduced by the
word “ordinary,” a word intrinsically accurate.
Certainly the care required to see the defect and
especially the danger in this case is more than

“ordinary.”
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In Belleville Stone Co. vs. Mooney, 32 Vr. (61
N. J. L), 253. This Court said (p. 256): “Nor
will the doctrine that servants assume the obvious
risks of their employment save the defendant in
this case, for that doctrine is not applicable to
risks arising from negligence in the discharge of
the master’s duty to his servant.”

The distinction seems to be, that if the appli-
ances furnished by the master are in order, then
the servant assumes risks even where they are ob-
vious only to particular observation, but that if
the master has .allowed the appliances furnished
by him to become and be out of order as here,
then the servant assumes only the risks which are
obvious in the sense of glaring. The only excep-
tion to this latter rule seems to be where the ap-
pliance has become out of order during the ser-
vant’s use thereof, when he is reasonably held to
have known and appreciated the increase of risk,
although not glaring. It is believed that the New
Jersey cases will be found to be decided for or
against the injured servant corresponding to this
rule, and it is submitted that the application there-
of to our case requires its determination here in

favor of the plaintiff.

III.

Ifthe evidence presents a question
such as that involved here, the jury
should decide.

W ith the description of the lug fresh in his
mind (Wilcox, p. 39, 11. 30-38) the Court below
ruled (p. 40, 11. 4 5) “the opportunity that a person
would have to see it (the physical condition in re-
lation to the parts of the ladder) would be an in-
ference for th§jury to draw from the facts.”

In the Durand case, ubi supra, Judge Adams
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delivering the dissenting opinion, agreed with the

majority in the following at page 664:

“It was for the jury to say whether the deceased,
if he had been careful, would have known that a
red panel was missing” Durand vs. N. T. & L.
B., at 664, citing, Comben vs. Belleville Stone Co.,
30 Vr., 226; and, “Another question was whether
the engineer, if he had used due care, would have
seenthe break in the line of the westrail ofthe south-
bound track-occasioned by the open switch. This
whole matter was evidently one of fact for the con-
sideration of the jury” Durand vs. N. Y. & L.
B., id., at 674, citing, Comben vs. Belleville Stone
Co., 30 Vr., 226.

In the Smith case, 38 Vr. (67 N\ J. L.) 636, the
plaintiff, a baggage man and brakeman for de-
fendant was severely injured in car toppled down
an embankment after derailment. Track had a
“low joint” where or near where car ran off, over
which the cars in which plaintiff had constantly
ridden had lately jolted.

Here the Court said:

“It was, at best, a question for the jury to de
termine whether the special danger was known to
the plaintiff or was so obvious that he ought to
have known of it.”

Smith vs. Erie R. R. Co., 38 Vr., 636 at
645 mid.

In the Dowd case, the plaintiff, thirty-eight
years old, a bolt cutter, working earlier on
a guarded machine, did for 16 days before the ac-
cident work on it unguarded on promise to
have it fixed as soon as they could. In mov-
ing belting on a pulley he lost balance and
had his right hand crushed in the cogs.

The promise of repair entered into the decision
of the case for the plaintiff, but the following on

the subject of contributory negligence are applic-
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able to the case at bar. “In our judgment the
question whether the plaintiff was himself negli-
gent to such a degree as to bar his recovery was
a question of fact for the jury.”
Dowd vs. Erie R. R. Co.x 70 N. J. L.,
451 at 453.

“The danger that his hand would slip and come
in contact with the exposed gearing was not so im-
minent as to compel the conclusion that the plain-
tiff was negligent in continuing to work at the un-
guarded machine, and to require the Court to take
the case from the jury.”

Id., at page 457.

“This (withdrawing a case from the jury) is only
done when the facts are undisputed, or from the
whole of the evidence the only reasonable legiti-
mate inference which can be.drawn is that no lia-
bility has been established. The question must
not be open to fair debate.”

Dillenberger vs. Weingartner, 64 N. J.
L., 292 at 298, citing /. vs. D. 8. Co..
33 Vr., 417.

“In view of the principle that the intestate had
the right to assume that his employer had exer-
cised reasonable care in furnishing proper appli-
ances and in keeping them safe, the facts are such
that whether the dangers were obvious to him or
whether he could have perceived the dangers by
ordinary observation, became questions for the
jury and not for the Court to solve” (p. 232).

“Upon this subject it is only necessary to state
that by all the authorities in this State, it is held
that when the evidence on any given subject in
this class of cases is open to fair debate and leaves
the mind in a state of some doubt upon the ques-
tion, the trial judge is not justified in taking the

question from the jury. Wherever two inferences
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can be drawn from the evidence upon questions of
negligence, a case is presented which calls for the
opinion of a jury.”
Cornben vs. Belleville Slone Co., 30 Vr.,
220, at page 233.
Citing:
Bahr vs. Lombard, etc. Co., 24 Vr., 233.
B. L. & W. B. Co. vs. Shelton, 26 Vr.,
342.

This was a case of a hole driller being brushed oif
the ledge and killed in the quarry. He had been
changed to that position just before the accident.
The defendant argued that he should have known
of the danger from the sagging rope (from derrick)
which brushed him off.

“These questions (of negligence) one and all, are,
under our system of trials to be submitted to the
jury whenever the testimony is fairly susceptible
of an inference consistent with the plaintiff’s con-
tention.”

Bay vs. Donohue, 33 Vr., 380 at 382.

Citing:

7 Vr.; 531; 10 Vr., 189; 14 Vr.,-596; 24
Vr., 233; 26 Vr., 342; 26 Vr., 605; 26
Vr., 615; 29 Vr., 573; 30 Vr., 226.

Here the plaintiff, a bricklayer, was injured by
the falling of a scaffold resting on poor support

placed by one called a fellow servant.

A motion tononsuit requires fact and inference
to be taken favorably to the ploAntijf. The opin-
ion in the Mueller case states: “When a motion
to nonsuit is made, the testimony of plaintiff’s
witnesses, becomes, for the purposes of the motion,
a state of the case in which every pertinent fact
and every permissible inference is resolved in the
way most favorable to the plaintiff’s recovery of a
verdict.” ZE>.
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It is respectfully submitted that
the judgment of nonsuit should be
reversed and a venire de novo
awarded.

CHARLES F. KOCHER,
Of Counsel with Plaintiff-in-Error.

[609]
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NEW JERSEY COURT OF ERRORS AND APPEALS.

State of New der sey, ss.
The State of New Jersey to Frederic
Adams, Judge of our Circuit Court,
at Newark, in and for the County of
[L. S.] Essex, or such Justice of the Supreme
Court of the State of New Jersey as
shall hold such Circuit Court, greeting:

Forasmuch as in the record and proceedings, and also in
the giving of judgment in a certain plaint, which was in our
Circuit Court, holden at Newark, in and for the said County, io
of Essex, before you, between Louis H. Rogers, plaintiff,
and Roe & Conover, a corporation, defendant, in an
action in tort, manifest error hath intervened, to the great
damage of the said Louis H. Rogers, plaintiff, as by his com-
plaint, we are informed, we being willing that the error, if
any there be, should, in due manner, be corrected, and full and
speedy justice done to the parties aforesaid in this behalf, do
command you, that if judgment be thereupon given, then you
distinctly and openly send, under your seal, the record and
pioceedings aforesaid, with all things touching and concerning 20
the same, to our Judges of our Court of Errorsand Appeals in
the last resort in all causes, at Trenton, on the seventh day of
January, 1906, together with this writ, that the record and
proceedings aforesaid being inspected, we may cause to be
further done thereupon, for correcting that error, what of right,
and, according to the law and custom of the State of New
Jersey, ought to be done.

Witness, William J. Magie, our Chancellor
and President Judge of our said Court of
Errors and Appeals, at Trenton afore-
said, the nineteenth day of December, 3°
nineteen hundred and five.
S. D. DICKINSON, C
CHARLES F. KOCHER, Attorney.

Thé within writ was presented to me in open Court. The
Clerk will make out the return.
FREDERIC ADAMS, 4Q

Circuit Court Judge.
January 2, 1906.



State of New Jersey N Essex County:

I, Arthur Horton, Clerk of the Circuit Court in and for
Essex County, New Jersey, do hereby certify and return to
the Court of Errors and Appeals of New Jersey of last resort
in all causes in the State of New Jersey, the judgment record
and proceedings, together with all things touching and con-
cerning the same, as by the within writ to me directed, I am
commanded.

Witness my hand and the seal of said

[E- S.] Court and County at Newark, this 7th
day of January, A. D. 1906.

ARTHUR HORTON, Clerk.



Essex Countu Circuit Court

Essex County s SS.

The State of New Jersey, to the Sheriff
[E. S.] of the County of Essex aforesaid,
greeting:

You are hereby commanded to summon Roe & Conover,
a corporation, if in your county it may be found, so that it be
and appear before our Circuit Court to be holden at Newark,
in and for the said County of Essex on the twenty-fourth day
of January, 1903, to answer unto Eouis H. Rogers in an
action of tort to [his damage ten thousand dollars, as is said.
And have you then and there this writ.

Witness, William S. Gummere, Esquire,
a Judge of our Circuit Court at Newark,
aforesaid, the sixth day of January, in the
year one thousand nine hundred and three.

ARTHUR HORTON, Clerk.

CHARLES F. KOCHER, Attorney.



Pleas before the Judge of the Circuit
Court holden at Newark, iu and for the
County of Essex, on the 24th day of
January, A. D., 1903.

ARTHUR HORTON, Clerk,

Essex County s SS.

Roe & Conover, a corporation duly organized under the
laws of the State of New Jersey, the defendant in this suit
was summoned to answer unto Eouis H. Rogers, the plaintiff

10 therein, in an action of tort, and thereupon the said plaintiff by
Charles F. Kocher, his attorney, complains :

For that, whereas, the said defendant, to wit, on the
nineteenth day of January, nineteen hundred and one, in the
City of Newark, in the County of Essex, was operating,
managing and controlling a certain store or warehouse for
the sale of hardware, steam fittings and other mechanical
appliances, and that then and there the said defendant had
this plaintiff in its employ and service for hire and reward, in
and about said store or warehouse, and while then and there

2QQ so employed this plaintiff was then and there set to work, and
was then and there standing upon and at work by the order
of this defendant upon a certain appliance known as a
trolley ladder, which said trolley ladder was suspended upon
wheels or rollers running upon a track extending along the
side of defendant’s said store or warehouse, a short distance
below the ceiling thereof and so arranged and constructed as
to be moved from one place to another along the side of said
store or warehouse for the uses and purposes of said defendant;
and that it was in the line and course of this plaintiffs employ-
3° ment and duties in said employment to so stand, as aforesaid,
upon said trolley ladder, whereby to reach, put up, and take
down the goods, wares and merchandise of said defendant
placed and deposited at great height above the floor of said
store or warehouse; beyond the reach of this plaintiff or of
other persons, when standing upon said floor ; that it was the
duty of the defendant to provide this plaintiff with, proper
tools and appliances, with a safe place on and on which to do
his work, and in divers other ways to guard and protect this
plaintiff in the proper performance of his duties from any
4° danger, mishap or accident that might arise from said
defendant’s negligence or imprudence ; and that said plaintiff
4 1



further avers that the said trolley ladder on which he was
then and there at work in his proper and lawful capacity and
for hire and reward then and there paid to him, was then and
there by reason of the oversight and negligence of the said
defendant, extremely dangerous, and subjected this plaintiff,
his said employee and servant, then and there to great
hazards, risks, and dangers of life and bodily injury; by
reason whereof the said defendant while knowing the premises
ought then and there carefully to have inspected and operated
the said trolley ladder and the machinery and appliances io
incident and necessary to its proper running, and the proper
application and adaptation of its machinery and appliances..
And the plaintiff avers that the said defendant did then and
there disregard its duties in this behalf in that the said trolley
ladder was then and there with its machinery and appliances so
carelessly, negligently, insecurely, improperly and defectively
constructed, inspected, erected, run, operated and arranged for
the purposes and uses aforesaid, and the said defects in and
about the construction, inspection, and use of the said
trolley ladder, its appliances and machinery were then and 2Q
there so latent and hidden that the said plaintiff while so
employed then and there, and while then and there exercising
due care and precaution, did not know and could not see the
said defects and hidden dangers in and about the construction
of the said trolley ladder, machinery and appliances, and in
and about the use, wear and tear of the said trolley ladder,
machinery and appliances so as aforesaid, and that the said
defects and dangers were then and there known to the
defendant, and by law the said defendant was bound to know
the sod dangers and defects so and then and there as afore-
said. And the plaintiff avers that at the place and on or
about the time aforesaid the said defendant carelessly,
negligently and imprudently acted and otherwise misbehaved
itself in failing to provide the plaintiff with the proper tools,
appliances and safe guards for his work, and that by reason
of such negligence, carelessness and misbehavior of said
defendant and by reason of the defects in said trolley ladder
and ol various other defects of this defendant’s appliances,
tools and machinery, which said defendant knew and was
bound to know, the said trolley ladder aforesaid gave way
and precipitated this plaintiff a distance of many feet to the
floor below and grievously hurt and injured his limbs and
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body, and he thereby sustained grievous internal injuries, and
that at said time and place this plaintiff was properly, cautiously
and diligently performing his duties in his said employment,
apd in no manner contributed to his said fall and injuries, but
that said fall and injuries were solely due to this defendant’s
negligence and carelessness. And the plaintiff avers that by
said fall and injuries he sustained great pain and anguish,
still suffers, and will, as he is advised by his physician,
continue to suffer for a long time ; and that he was and still
is, and will be prevented from the performance 6f his duties
and trom the earning of a livelihood for himself and family,
and was, is and will be deprived of the enjoyment of his health
and strength, and that he was forced to pay, lay out, and
expend and did pay, lay. out and expend divers large sums of
money for nursing, medicine, and for other matters incidental
to and arriving from his said injuries, and that by reason of
his fall, injuries and loss aforesaid, he has sustained and
suffered loss and damage to wit, the surp of ten thousand
dollars ; and plaintiff therefore demands that he have from the
defendant the sum of money last above mentioned, and there-
fore he brings his suit, etc.

CHARLES F. KOCHER,
Attorney for Plaintiff.

Essex County s SS.

Roe & Conover, a corporation duly organized under the
laws of the State of New Jersey, the defendant in this suit,
was summoned to answer unto Louis H. Rogers, the plaintiff
therein, in an action of tort, and thereupon the said plaintiff,
by Charles F. Kocher, his attorney, complains :

For that, whereas, the said defendant, to wit, on the
nineteenth day of January, nineteen hundred and one, in the
City of Newark, in the County of Essex, was operating,
managing and controlling a certain Store or wharehouse for
the sale of hardware, steam fixtures and other mechanical
appliances, and that then and there the said defendant and this
plaintiff in his employ and service for hire and reward; in and
about said store or warehouse, and while then* and there so
employed this plaintiff was then and there set to work, and
then and there standing upon and at work, by the order x>fthis

defendant, upon a certain appliance known as a trolle>rladder,
6



which trolley ladder was suspended upon wheels or rollers
running upon a track extending along the side of defendant’s
said store or warehouse, a short distance below the ceiling
thereof, and so arranged and constructed as to be moved from
one place to another along the side of said store or warehouse,
for the uses and purposes of said defendant, and that it was
in the line and course of this plaintiff’s employment and duties
in said employment to so stand, as aforesaid, upon said trolley
ladder, whereby to reach, put up and take down the goods,
waies and merchandise of said defendant, placed and deposited
at great height above the floors of said store or warehouse,
beyond the reach of this plaintiff or of other persons when
standing upon said floor. And the said plaintiff avers that it
was the duty of the said defendant to take reasonable care to
furnish tools and appliances with which and places on or about
which said plaintiff was employed to work, reasonably safe
for the work the said plaintiff was employed to perform, and
the said plaintiff avers that the said defendant did then and
there disregard the duties in this behalf, in that the said trolley
ladder was then and therewith its machinery, and appliances, so
carelessly, negligently, insecurely, improperlj7and defectively
constructed, inspected, erected, operated, run and arranged, for
the purposes and uses aforesaid ;that at the time and place iafore-
said by reason of the aforesaid defects, the said trolley ladder
aforesaid fell and gave way, and precipitated said plaintiff a
distance of many feet to the floor below and grievously hurt
and injured his limbs and body, and he thereby sustained
grievous internal injuries, and the said plaintiff avers that the
aforesaid defects in and about the construction, inspection and
use of the said trolley ladder, its appliances and machinery,
were then and there so latent and hidden that the said plain-
tiff, while so employed then and there, and while then and
there exercising due care and precaution, did not and could
not see the said defects and hidden dangers in and about the
construction of the said trolley ladder, machinery and appli-
ances, and in and about the use, wear and tear of the said
trolley ladder, machinery and appliances, so as aforesaid, and
that the said defects and dangers were then and there known
to the said defendant; and said plaintiff further avers that at
said time and place said plaintiff was properly, cautiously and
diligently performing his duties in his said employment, and
in no manner contributed to his said fall and injuries, but that
7
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said fall and injuries were solely due to this defendant’s negli-
gence and carelessness. And the plaintiff avers that by said
fall and injuries he sustained great pain and anguish, still
suffers, and will, as he is advised by his physician, continue
to suffer for a long time, and that he was and still is. and will
be prevented from the performance of his duties and from the
earning of a livelihood for himself and family, and was, is and
will be deprived of the enjoyment of his health and strength,
and that he was forced to pay, lay out, and expend, and did
pay, lay out, and expend divers large sums of money for
io nursing, medicine, and for other matters incidental to and
arriving from his said injuries, and that by reason of his fall,
injuries and loss aforesaid, he has sustained and suffered loss
and damage, to wit, the sum of ten thousand dollars, and
plaintiff therefore demands that he have from the defendant
the sum of money last above mentioned, and therefore he

brings his suit, etc.
CHARLES F. KOCHER.

And the said defendant, by Lindabury, Depue & Faiulks,

its attorneys, comes and defends the wrong and injury, when

20 etc., and says that it is not guilty of the said supposed

grievances above laid to its charge, or any or either of them, or

any part thereof, in manner and form as the said plaintiff hath

above thereof complained against it, and of this it puts .itself
upon the country, etc.

LINDABURY, DEPUE & FAULKS,
Attorneys of Defendant.

And now at this day, that is to say, the second Tuesday

of December next, who neither, etc., to recognize, etc., be-

30 cause, etc.,, and the same day is given to the parties here, etc.

At which time, before the Judge, aforesaid, at Newark

aforesaid, come the parties aforesaid, by their attorneys afore-

said, and the Sheriff hath not sent here the writ to him in this
behalf directed, nor hath he dpne anything thereupon.

And now at this day, that is to say, the fifth day of Jan-
uary, A D. nineteen hundred and four, to which day the
issue as aforesaid joined had been continued, come the said
parties by their said attorneys, before the Judge aforesaid, at
Newark aforesaid, and the said plaintiff failing to prosecute

4° his Said suit in this- behalf, the Court do. thereupon order that
8



the said plaintiff take nothing by his said writ, but that he and
his pledges to prosecute be in mercy, etc., and that the said
defendants do go without day, etc.

Whereupon, it is considered that the said defendants do
recover against the said plaintiff the sum of thirty-three dollars
and eighty-four cents, as for their costs and charges by them
about their defence in this behalf laid out and expended by
the Court now here adjudged to them with their assent,
according to the form of the statutes in such case made and
provided, and that the said defendants have execution 10
thereof, etc.

And the said plaintiff in mercy, etc.
Judgment signed January 5, 1904.

WM. S. GUMMERE, Judge.



Essex Circuit Court.

Tuesday, January 5, 1904.
Louis H. Rogers, J
I
USs. In Tort.

Roe & COII ove r. J

Before Hon. Frederic Adams, J., and a jury.

For plaintiff appears Charles F. Kocher.

For defendants appear Lindabury, Depue & Faulks.
Mr. Kocher opens for plaintiff.

LOUIS H. ROGERS, plaintiff, sworn in his own behalf.

Direct examination by Mr. Kocher.
10

Mr. Rogers, you are the plaintiff in this suit?
Yes, sir.
What is your business ?
At present ?
What was your business on the 19th of January, 1901 ?
Clerk with Roe & Conover.
In what character of business are Roe & Conover
engaged ?
A Engaged in a hardware and plumbers’ supplies and
2 commission business
Q What were your duties ?
A My duties were to get out orders and to fill orders
and wait upon the customers.
Q You said you were employed there on January 19,
1901 ?
A Yes, sir.
Q What, if anything, happened on that day in the
course of your employment ?
A 1 received an injury.
Q Will you describe that occurrence as clearly as you

80 can.

ol Fel ol o)
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A Well, I had an order and I went to fill the order, and
I was trying to get a fitting that was on the order, and as I
was bending over to get it on the ladder, one of the wheels of
the ladder left the track, and I looked up, and as I looked up
the other wheel left the track and the ladder fell to the floor;
and I tried to pick myself up, and in doing so, I couldn’t, and
[ kind of threw my leg one way and I got on my feet, and
then T felt of my knee and found out that the —that it was
soft, like a sponge.

Q You said that you were filling an order?

Yes, sir.

What was that order for ; what were you trying to

It was for a steam fitting.

Where was that steam fitting ?

It was in a bin up from the floor.
How high from the floor?

About six or seven feet.

Q And how were you going to get that ; what means
had you to get that?

A Tadders which rolled on tracks’; you were to go up the
ladder and reach over, lean over, and get the fitting.

Q These ladders that you speak of, by whom were they
supplied ?

A They were supplied by a manufacturer in New York
City,

Q No, but who placed the ladder there for you to obtain
the fitting ?

A Roe & Conover.

(  Describe this ladder that you are speaking of.

A ‘There is a track which runs along the walls and
fastens with brackets to the partitions of the bins, and this
ladder has two grooved wheels on the top, which is fastened
to wocdwork ; there is a little crook or catch underneath
which holds it to the track when in use.

Q I did not catch that last.

A There is a little crook which holds it to the track
when in use.

Q Does this ladder reach to the floor ?

A No, sir.

Q Then that ladder, as I understand it, is suspended on
the track ?

11




Yes, sir.
it receives no support from the floor, is that correct ?
Yes, sir.
Now, you say this fitting that you were to get was up
too high from the floor for you to reach ?
A Yes, sir.
Q How far had you ascended the ladder before you fell ?
A Two or three steps.
Q What knowledge, if any, had you concerning the
io safety of thé ladder ?
A T had no knowledge whatever.
Q What do you mean by that ?
A Well, I supposed the ladders were in perfect condition
when I went up the ladder,
,Q Have you any knowledge of any inspection of the
ladders ever having been made by Roe & Conover ?
A No, sir.
Q Whose duty was it to care for the ladders, if any-
body’s?
20 Objected to as calling for a conclusion.
The Court. That is a question of law, I tjiink.

Q Have you any knowledge that any person wag
charged with the duty of inspecting the ladders?
Objected to.
A No, sir.
The Court. One moment. That is the same question in
another form.
Q Have you any knowledge as to what caused the ladder
to fall, of your own knowledge ?
30 A No, sir.
Q Whaf injuries did you sustain by reason of this
accident ?
A broken knee-cap.
What happened after the accident ?
After the accident I called one of the men to help me.
Who was that ?
Mr. Muchler, John Muchler.
And then what happened ?
And then Mr. Wilcox, he come down to see what was
40 the matter.
Q Well, proceed ; what happened then ?
12
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A Then I asked them to feel of my knee ; they did .so,
and—

Mr. Depue. One moment. I object to any conversation.

Q Just tell us what happened.

A Then I went upstairs, walked upstairs and put on my
hat and coat and went to the doctor’s, and from there I went
home.

And then what ?
Then I laid in bed until the operation.
Where was the operation performed ? 10
St. Barnabas Hospital.
B}r whom ?
Dr. Chandler
How long did you remain in Bt. Barnabas Hospital ?
One week.
From there where were you taken ?
Taken to 1195 Broad street, to my father’s.
Your father’s home. How long did yon remain in
bed as the result of this accident?
A T was in bed ten weeks. 20
Q What effect upon your means of locomotion has this
accident had— what effect upon your knee?
A Well, it made it stiff for a long time.
Q What is the condition of your knee at the present
time ?
A 1 can bend it just enough to sit down.
Q Has this accident to your knee had any effect upon
your employment?
A T wasn’t able to get around as quick.
Q Are you able to get around as quickly now? 30
A Well, I get around very near as quick now, but it
troubles me every once in a while.
Q In what way ?

A Once in a great while I have pain, and it gets tired
easily.

OPO PO POROP»Q

Q Did you suffer any pain as the result of this accident ?

A T suffered pain when they were bending my knee,
when it was getting well.

Q Was that pain severe?

A It was; yes, sir.

Q How often did they bend your knee ? A

13



A First off it was twice a day, and afterwards once a
day, for about five or six weeks.

Q Are you still in the employ of the defendant ?

A No, sir.

Q How did you come to leave their employ ?

Objected to as immaterial,

Mr. Kocher. 1 wish to show by this witness, if your
Honor pleases, that he was discharged from the employment
of the defendant by reason of his inability to do his work, by

io reason of this accident. I propose to show it by admission of
the defendant to that effect.

Mr. Depue. It seems to me that this defendant is an
artificial body, and I think we are entitled to have this proof
made in a different manner.

The Court I do not know in exactly what manner it maY
be made, but it is competent to show by competent testimony
that the plaintiff lost employment as a result of this accident.

Mr. Depue. Yes, sir; I do not dispute that. The offer
is to show it by confession, without showing by whom the

20 alleged confession is made or binding the defendant by it.

[Question read.]

Mr. Depue. 1 object to that, sir.

The Court. 1 think the question is not objectionable.

[Question withdrawn.]

Q At the time of your employment who was in charge
of the establishment of the defendant’s at Market street?

A Mr. Squires was regular superintendent of the estab-
lishment.

Was anybody above him in authority ?

Mr. Roe.

Who engaged you?

Mr. Roe, Isaac F.

When did you leave the employment of the defendant ?

It was about one year after the accident.

Who discharged you ?

Mr. Roe.
r. Depue. One moment. There is no proof of any
discharge yet.

30

2 rOPOPOFO

Q Were you discharged from the employ of the de-
40 fendant?
14



Yes.

Who discharged yon ?

Mr. Roe.

Did he give any reason for discharging you ?

Yes, sir.

What reason did he give ?

He said I couldn’t get around quick enough to do the

g
POBPOT PO PO >

Did he say anything else ?
No, sir.
In what condition was your knee at that time?
My knee at that time was quite stiff; I could bend it
a very little.
Q During your illness what means of livelihood had you ?

A T didn’t catch the question.

Q During the time that you were confined to your bed
with this injury what income had you or what means of liveli-
hood had you ?

A 1 received $13 a week from Roe & Conover.

Q Was that your regular salary ?

A Yes, sir. ‘

Q Did you pay the physician for attendance upon you
during your illness ?

A T paid the surgeon.

Q Did you incur liability for other physicians’ services ?

A There are other physicians’ bills.

Q Did you incur liability ? Are you bound to pay those
other physicians’ bills ?

A Wellf I received the bills, but I never— no.

Q What do you mean by that? Do you never expect to
pay those bills?

Objected to as cross-examining plaintiffs own witness.

9 Let us go back a step. What physicians attended

ou ?
| My brother.
Is he a physician ?
Yes, sir.
\By the Courts What is,your brother’s name?
Robert H. Rogers.

[By Mr. Kocher.] Did he send you a bill for his
services?

A Yes, sir.
Q What was the amount of that bill ?

QOO PO

io
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Objected to on the ground that witness has said that he
is not under any legal obligation to pay the physicians’ bills.

Q What reason have you for saying that you are under
no obligation to pay this bill of your brother’s?

Objected to as immaterial.'

The Court. 1 think the witness may be allowed to explain
himself. He received a service, and the Court and jury want
to know whether he is bound to pay for it or not, and if not,
why not. Naturally, he would be.

io Q Dr. Rogers, is your brother—

A And Dr. Johnson.

Q One moment. Let me ask you this question. Dr.
Rogers, your brother, rendered you service, you say ?

A Yes, sir.
Q He sent you a bill ?
A Yes, sir.

Q Now, then, you said that you were under no obligation
to pay that bill. What do you mean by that ?
A T was told if I had to pay those bills from my
20 own pocket—
Objected to.

Q Never mind. What agreement, if any, had you with
Dr. Rogers in regard to the payment of his bills ?
A The agreement was if I was to receive money which
would pay those bills, that I would pay them ; otherwise, I
wouldn’t have to.
Q [By the Court.] You now refer to Dr. Johnson’s bill
as well as to Dr. Rogers’ bill.
A That referred to Dr. Johnson’s bill as well as Dr.
~ Rogers’.
Q [By Mr. Kocher.] What other physician did you have?
I had no other physician.
You spoke of a surgeon.
Oh, Dr. Chandler.
What was the amount of his bill for services ?
His bill was$ioo and he cut it down to $75.
Was that paid ?
That was paid ; yes, sir.
Were you under any obligations to the hospital for
4° payment ?
A 1In the hospital I paid a bill of $25.

ol ol S ol ol



Q [By the Court.!] This is additional to the $75, I un-
derstand you?

A Sir?

Q Additional to the $75?

A There was $25 at the hospital and $75 lor the surgeon.

Q [By Mr. /Cocker.] You have told us that you were
discharged because you could not get around lively enough, I
think you said ?

A Yes, sir.

Q How long was it before you obtained new employ- 10

A Ten weeks.

Q What were you receiving from Roe & Conover ?

A $13 a week.

Q And what are you receiving where you are employed

I am receiving to-day $13 a week.

Are you as able to attend to your employment to-day

as you were before the accident ?
Objected to as leading. " 20
Objection sustained.

[Question withdrawn.]

QP

Q What effect upon your ordinary life has this accident
had ? Is there any—

The Court. You mean at the present time ?

Mr. Kocher. At the present time.

Q [By the Court] What is your present condition
consequent upon this accident ?

A Well, my present condition is that my— before that 30
my knee never got tired ; now, at the present time, every once
in awhile my knee gets tired and troubles me.

Q [By Mr. Kocher.] And can you engage in all your
wonted sports and employments and occupations to-day that
you could before the accident?

A Before the accident I was able to ride a bicycle, which
to-day I am not able to do.

Q What advantage was that to you, if any?

A T used to ride back and forth from my work.

Q Did you incur any further liability for services of 4

nurses or otherwise by reason of this accident ?
17



~  There was a small druggist bill, and then there was
charges for transportation to and from the hospital, and from
the doctor’s to my home when I was hurt.

Q What did that amount to ?

A T believe it amounted to about a dollar and a half for
the three ; and then the doctor’s bill, I believe, was somewhere
around a dollar ; I don’t exactly remember what it was.

By the Court.

Q What bill is that ?

A About a dollar and a half for the transportation
charges and about a dollar for the druggist.

Q That is what you mean by the doctor—the druggist ?

A 1 meant the druggist.

Q A dollar and a half for transportation and a dollar for
the druggist ?

A Yes, sir.

Cross examination by Mr. Depue.

Q How old are you ?

A Twenty-four.

Q And where do you live ?

A You have to speak a little louder ; I am kind of deaf,

Where do you live ?

I live 45 Avon Place, in the city.

How long have you lived there ?

I think I lived there a little over a year.

And before that where did you live ?

Before that, 1195 Broad street.

That is. with your father ?

Yes, sir.

Your father’s residence ?

Yes, sir.

You are living alone now ?

Yes, sir.

Boarding ?

No, sir ; keeping house.

Keeping house ?

Yes, sir.

From that I take it that you are married ?
Yes, sir.

And have been married within the last year or so?
No, sir ; I have been married about ten years.
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r the Court.
How long?
~. Depue., About ten years,
How many years?
Ten.
What did you say your age was?
A Twenty-four—I mean thirty-four. Did I say twenty-
four.
By Mr. Depue.
Q When were you first employed at Roe & Conover’s? 10
A T believe I worked at Mr. Roe & Conover's about
three years.

Q ‘Three years before this accident or two years before?
Two years before it. :
And you had worked in other places before that?
Yes, sir.
Was your business that of hardware clerk ?
I was assistant shipping clerk in a house in New

A hardware house ?
Plumbing supply house.
Q Just before you went to Roe & Conover’s?

A I think it was a little time elapsed, around two
months, something like that.
Q And how long were in that shipping house in New
York?
A About eleven years.
Q Your duties at Roe & Conover's were those of a
aeneral clerk and salesman, I take it?
A Yes, sir. e
Q You saw the customers and tock orders and got out”
the materials to fill them ?
A Got out and packed them, both.
Q What part of the building did you work in ?
I worked in the Mechanic street end.
That is the rear part of the store ?
Yes, sir.
All the time that you were there, for the two years
that you were there ?
A Yes, sir,

40
Q What department is that? :

A A little before I was hurt, the department—there
g




used to be two separate departments ; a while before I was
hurt they were divided and they were all put in one ; before
that they were all separate, and then they were transferred into
one department a short time before I was hurt. 1 was working
principally in the plumbing supply.
Q .Abou how large a room was that that you worked in ?
A I should judge it was very near the size of this.
Q It was a large room ?
A Yes, sir.
Q And on either wall there are little boxes or compart-
ments where the goods are kept ?
A Yes, sir.
Q And down the middle of the room there is a sort of a
double shelving ?
A Yes, sir.
Q With pigeon-holes of the same kind in it ?
A Yes, sir.
What part of the room were you in when you were
hurt ?
A T was on the side towards the driveway.
20 Q Is that the side towards the Pennsylvania Railroad or
the side towards Broad street ?
A The side towards the Pennsylvania Railroad.
Q And what part of the store ?
A Well, I couldn’t tell exactly what part of the store it
was.
Q Front or back?
A Tjudge it was further front than back, but I couldn’t
exactly say.
Q How many of these trolley ladders are there along
that side of the building ?
I couldn’t say.
Could you say whether there were two or three or four ?
I don’t know how many there were.
There was more than one ?
There was more than one.
Now, these trolley ladders are suspended from an iron
pipe supported on brackets against the casing, aren’t they ?
The iron pipe is the track.
And it is about an inch in outside diameter ?
Something like that.
And is supported by little brackets underneath ?

20
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A Yes, sir.

Q Which would not interfere with the operation of the
wheels ?

A No, sir.
Q And these ladders have seven or eight steps ?
A Yes, sir.

Q And at the top on each side is a fitting with two
grooved wheels, I think you said ?

A Yes, sir.

Q Wheels five or six inches, perhaps, in diameter ?

A Yes, sir.

Q And perhaps an inch or an inch and a quarter
through ?

A Yes, sir.

Q With a deep groove that fitted over the pipe ; that is
right, isn’t it?

A There is a groove that fitted over the pipe ; yes, sir.

Q And those wheels hung on the pipe as a track ?

A Yes, sir.

Q The lower part of the shelving, we will call it, was
deeper than the upper part, was it not ?

A I don’t quite understand what you mean.

Q About three feet up from the floor there was a little
platform ?

A Yes, sir; about three feet up from the floor.

Q And the little pigeon-holes or compartments below
that were accordingly deeper than those above ?

A They extended out further from the wall. Is that
what you mean ?

Q Yes, that is what I mean. A matter of fifteen or
eighteen inches, perhaps

A A matter of a foot; I don’t know exactly how much.

Q And then from there on the pigeon-holes went up
against the wall ?

A Yes, sir.

Q And this ladder was perhaps seven or eight feet long ?

A Something like that.

Q And there were two rubber-covered rollers that ran
against this ledge, were there not, so as to permit the free
movement of the ladder back and forth ?

A Yes, sir.

Q And about three steps of the ladder were below that
and the rest were above ?

I0
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A Yes, sir.

Q Now, on the upper part of the ladder under where
the track was there were little iron points or lugs, were there
not, to keep the ladder from coming off the track ?

A Yes, sir.

Q Those were about an inch and a half or perphaps a
little more than that in length ?

A Yes, sir.

Q So that if the ladder should be lifted“up these lugs

0 should strike t}}e under part of the pipe ?

A Yes, sir.

Q These lugs were part of the casting which fastened
the wheels to the top of the ladder ?

A Yes, sir.
Q And they were of iron ?
A Yes, sir.

Q And were somewhat thicker on the end next the cast-
ing than on the outer end ?
A T couldn’t say as to that; I never—

20 Q You never examined them closely enough to see that?

A No, sir.
Q There was one under each wheel on each side ?
A Yes, sir.

The Court. What do you mean by “ each side? ”

Mr. Depue. On each side of the ladder, there were two
wheels.

The Court. One under each wheel?

Mpr. Depue. One under each wheel, yes.

Q How long had this ladder been in use there, to your
knowledge?

A As long as I was working on that side.

Q How long was it that you were working on that side ?

A About four or five weeks.

Q And there were similar ladders on the other side, were
there not ?

A Similar ladders all through the building.

Q The building was equipped with this same sort of ap-

paratus all the way through ?

A As far as I know.

Q And you had occasion to use those different ladders
from time to time ?

A Yes, sir.

30

40



Q As you went to different parts of the store and wanted
something up high, you would take the ladder nearest it and
run it along in front of the place where what you wanted was,
and then climb up and get it?

A Yes, sir.
Q And that was, of course, a frequent occurrence ?
A Yes, sir.

Q You did it fifteen or twenty times a day and perhaps
more ?

A Some days it would be quite often and other days very
seldom.

Q Was the store you worked in in New York equipped
with trolley ladders, too?

A No, sir.
Q They did not have those there ?
A No, sir.

Q How high up was the compartment from which you
were getting this fitting, or whatever it was, at this time ?
About six or seven feet.
And on what step of the ladder were you standing ? 2Q
I was on the second or third step.
From the bottom ?
From the bottom ; yes, sir.
That is, you were standing about on a level with the

Coro>or

ledge ?
About that.
And how near was the ladder to the place that you
were getting this from ?

A The ladder was right alongside of it.

Q You say it was right alongside the ladder?

A Yes, sir.

Q Were you leaning out to get at it ?

A You have to lean on account of the ladder is quite
a little distance out from the shelving.

Q You mean you were leaning towards the wall ?

A Leaning towards the side of the ladder, reach in the
bin—

Q I do not think we quite understand each other, Mr.
Rogers. The ladder, we will say, was here [indicating].

A Yes, sir.

Q And the shelves and pigeon-holes were back here ?

A Yes, sir.

Q >
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Q And how far from the side of the ladder measured in

that direction was the pigeon-hole ? .
The Court. You are presuming that he was leaning to
the right.

Q Which side of the ladder were you leaning from ?

A I couldn’t say.

Q The side towards which you were leaning to the
pigeon-hole for what you were going to get ?

A I think about six inches.

By the Court.

Q What is it you say was about six inches ?

A The pigeon-holes where the castings were kept from
the side of the ladder.

Q Six inches from the side of the ladder ?

A Yes, sir.

By Mr. Depue.

Q The pigeon-holes went above the track on which the
ladder ran, did they not?

A The pigeon-holes went up higher towards the wall
than the top of the ladder.

Q All the way up to the ceiling?

A Up to the ceiling or very close to it.

Q So that sometimes it was necessary for you to stand
on the top step of the ladder ?

A Well, you couldn’t exactly stand on the top step, on
account you would have to keep hold of part of the ladder
while you were getting these fittings.

Q Well, next to the top step, perhaps?

A One or two steps from the top'.

Q About two steps from the top ?

A  Two steps from the top.

Q {By the Court,] If you stood two steps from the
top could you reach the highest pigeon-hole ?

A Yes, sir.
Q [By Mr. Depue.] And the steps were about a foot
apart ?

A About that.

Q Perhaps a little over. These ladders were permanent
in the sense that they were fixed on the side of the store
where they were to be used ?

A Yes, sir.

They were notinterchangeable, so that you could take

one from one side to the other ?
24



A No, sir.

Q Did you ever know that to be done—a ladder to be
moved from one side of the store to another or from one track
to another?

No, sir; I did not.

What doctor did you go to first, Mr. Rogers ?
Dr. Rogers, my brother.

Did you go to any other doctor ?

And he called up Dr. Johnson.

Were you treated by any other doctor ?

Only the surgeon that done the operation.

Did not Roe & Conover send you or offer to send you
to a doctor?

A Mr. Roe asked me to go down and see— I believe the
doctor’s name was Dr. Seidler; I am not positive; some
doctor on Ferry street, I think.

Q Mr. Roe suggested that you do that?

A He sent me to some doctor ; he asked me to go down
and see him.

\ By the Court] Did you do so?

OPOrPO O »

A Yes, sir. 30
[Mr. Depue.] Did you go more than once?
A Only once.

Q Now, I think you said that you were away from the
store for thirteen weeks, or am I wrong about that ?

A T think it was longer; I think it was about four
months I was away from the store.

Q During that time Roe & Conover paid your weekly

salary ?
A Yes, sir.
Q And kept your place open for you ? 30
A Yes, sir.
Q And took you back when you were able to come ?
A Yes, sir.

Q And paid you the same salary that you had received
theretofore ?

A Yes, sir.

Q How long was it that you worked there after you
went back?

A T think it would be about eight months.
Q Wasn’tit longer than that? Wasn’t it about May 20,
1901. that you went back?
A That I went back to work, in May ?
25



Q Yes, May 2oth.

A  What do you mean, longer that I was away from
there ?

Q You say you were away about four months; that
would be in May, wouldn’t it?

A That would be in May.

Q Now, when you went back in May, did you not remain
until the following April ?

A 1 don’t remember exactly the time that it was that I
did go way.

Q It was about that time, was it not?

A Ti was a year or a little over a year.

Re-direct examination by Mr. Kocher.

Q You spoke of these lugs on the casting of the ladder,
Mr. Rogers. Where were they located?

A They are located right under the track.

Q Were they located in such a position that a person
using the ladder in ordinary use would be apt to see them ?

A No, sir ; they would not.

Q You spoke of Dr. Seidler. When was it that Mr.
Roe told you to go and see Dr. Seidler, having regard to the
time of the accident ?

A It was a while after I went back.

Q It was after you had recovered from the accident that
he asked you to go ?

A Tt was after I went back.

Q How did he come to tell you to go there ?

A 1 was upstairs one day and he told me I had better go
to see Dr.Seidler in regard to my accident.

Q Why did he tell you that? What reason---

Objected to.
Did he give you any reason?
No, sir.
How long after you returned was this ?
I couldn’t say.
About one month or six ?
Well, maybe about two months.
After you returned. = What did you reply to Mr. Roe
when he told you to go to see Dr. Seidler?

A He asked me if I went to see him and I said yes.

Q And then what? Did you have any further conversa-
tion in regard to the matter ?

OPO»POord
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A And he says, “ You received a worse injury than I
thought you had  and he told me I had better go and see
Dr. Seidler altogether. I asked him if he would stand the
expense, and he said no, that I would have to.

Recross-examination by Mr. Depue.

Q These ladders were open in the back, were they not,
Mr. Rogers?

A They were open at the back.

Q There were flat strips of wood up the sides?

A Yes, sir.

Q And across?

A Yes, sir.

Q And open in the back so that you could see through ?
A Yes, sir.

Q What was there to prevent 3ot seeing these lugs ?

A The wood side that runs up, that these steps were

fastened to, the side of the ladder.

Q Then when you were exactly in front of the ladder
you could not see the lug ?

A You couldn’t see them very well from the side. 20

Q Why not?

A They were the same color as the track— very near the
same color. I won’t say the same color as the track, because
I don’t know.

Q No, I do not think you mean that.

A But, still, the lugs were so small in diameter that you
wouldn’t see them at a glance unless you looked specially for
them.

The track was black iron pipe, was it not?

The track was black iron pipe ; yes sir.

And these fittings were galvanized iron ? r
It looked like galvanized iron.

They were light gray color ?

L,ight gray color.

I thought you did not mean that they were the same
color. There was nothing to prevent your seeing the lugs
from the side of the ladder, was there ?

A You would have to go up to see it, because there was
about that much space between the ladder and the top [indi-
cating] , and the ladder kept on going up in that shape all the
time [illustrating]. 4°

Q You could see through the ladder, couldn’t you .

27
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A Yes, sir ; but, still, the steps above would keep you
from seeing through; as you were at the bottom looking up
the other steps would shield it.

Q Was there any step at the extreme top of the ladder ?

A T couldn’t say.

Q You do not remember whether there was or not ?

A 1 do not remember.

Q Were not the lugs on the side of the ladder, beyond
the outer side ?

I0 A No, the lugs were fastened to the back.
Well, that fitting came all around the side, did it

not ?
A T think the fitting clamped or bolted on the side.
Q And the lug was on the outer edge of that fitting ?
A The lug was on the back of the fitting.

Q You are sure of that, are you?
[No response.]

By the Court.

Q You say the fittings were clamped or bolted the
side of the ladder, is that it ?

A The idea is that this clamp—if that was part of the
ladder coming down, the clamp would be back here to hold it
on [illustrating].

By Mr. Depue.

The side of the ladder was about half an inch thick ?

I should judge it was thicker than that.

Well, about how thick was it?

I should judge it was about an inch.

As much as that?

I never measured it. I judge it was about an inch.

30 Q You think it would be about as much as that, with-
out having measured ?

A T think it was about that.

By the Court.

Q As I understand you, your idea is this; If that is the
side of the ladder, the fitting was clamped on the face or edge
of the side of the ladder which was nearest to the wall
[illustrating] ?

20
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A Yes, sir.
Q How wide was the ladder, if you know ?
40 A Tjudge the ladder was about sixteen inches, sixteen

to eighteen inches.
28



What was it constructed of?
Wood.
What was there for you to hold on by ?
There was the side of the ladder to hold on to.
I understood you to say that you did not remember
whether you were reaching out on the righthand side of the
ladder or on the lefthand side ?

A 1 don’t remember which ; no, sir.

Q You do not remember whether you were using your
right hand or your left hand ?

A T don’t remember which hand.

Q Which ever hand you were using, do you remember
what you were doing with the other hand ?

A I was holding on to the ladder with the other hand,

Q At what point ?

A On the other side of the ladder from where I was
reaching.

Q On the side?

A On the side.

Q Were the pigeon-holes above the point where their
depth diminished—you know what I mean— were they of °
uniform size?

A Some of them were broader than others.

Q Of the same depth ?

A The same depth and the same height, if I ain’t
mistaken, and different widths.

Q The same height, but some broader ?

A Some broader.

Q How large was the pigeon-hole that you were trying
to get this casting from, if you remember ?

A I couldn’t say the size of the pigeon-hole, 3

Q What was the size of the casting that you were going
to get ?

QOO

I don’t remember.

Was it part of an order ?

Part of an order ; 5%es. sir.

What was the order?

I don’t remember what it was now.

Was it iron or lead that you were trying to get?

Iron.

How did you know where to look for it ?

The names were marked over them or underneath, o
either one or the other.
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On the pigeon-hole ?
Yes, sir.
Either over or under the pigeon-hole ?
Yes, sir. -
In what pigeon-hole were you looking?
I don’t remember what it was for now.
Do you remember whether it was a wide pigeon-hole
or a narrow pigeon-hole ?
A I don’t remember.
IO Q You have no idea what the article was that you were
trying to get ?
A No, sir; I have not.

ol Sol g ol e

By Mr. Kocher.

Q How wide are these pigeon-holes ; how wide do they
average ?

A 1 couldn’t say ; they differ.

Q Oh, about? Are they a few inches or a couple of
feet ?

A T should say that they went from about six inches to

20 about a foot.

By Mr. Depue.

Q This pigeon-hole that you were looking for was about
on a level with the top of the ladder, was it not, Mr. Rogers ?

A No, sir; it wouldn’t be quite as high as that.

Q Not quite as high as that ?

A No, sir.

Q Do you recollect how near the ladder was to the
pigeon-hole when you first went there to look for what you
were after ?

A T had to move the ladder about a foot before I got

3 onit?

Q You had to move it about a foot ?

A Yes, sir; that brought me within about six inches
of it.

Q And you took hold of the ladder and moved it as you
were looking up to the pigeon-hole ?

A T moved the ladder before I got on it.

Q And while you where looking up to see what pigeon-
hole to move it to ?

A Yes, sir ; but I wasn’t on the ladder when I moved it

Q No, you were standing on the floor?
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A Yes, sir. .

Q And with one hand you moved it to where you wanted
to move it ?

A Yes, sir.

By Mr. Kocher.

Q What were you looking at when you were moving
this ladder, Mr. Rogers ?

A Well, I was looking at the pigeon-hole, so that I
could put it right near to it.

Q Was the ladder within your range of vision ? 10

A Yes, sir; it was only about a foot; I only had to
move it about a foot; I stood still and moved the ladder.

Q But you were seeking the pigeon-hole with your eye
at the time ?

A Yes, sir.

WILLIAM J. CHANDLER, sworn in behalf of plaintiff.

Direct examination by Mr. Kocher.
Doctor, you are a practicing physician ?
Yes, sir.
How long have you been engaged in practice ?
Between thirty and thirty-five years.
What experience, if any, have you had in surgical
operations ?

A Well, mainly surgical for the larger part of that time,
connected with the hospitals of Orange and Newark.

20
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Q What hospital are you connected with in Newark?

A St. Barnabas Hospital.

Q Do you know the plaintiff in this action, Mr. Rogers?

A Ido.

Q Do you recall ever having performed an operation on
him ?

A I do.

Q When?

A  Well, two or three years ago; I didn’t refresh my

memory with the exact date.
Q Where?
A St. Barnabas Hospital.
Q What was the nature of the operation ?
A What is called wiring the patella, which is an opera-
tion for the fracture of the patella, the kneecap. 4°
Q Will you be kind enough to tell us the condition of



the plaintiff’s knee at the time you performed this operation?

A The patella was broken into two pieces transversally,
so that one piece would be drawn from two to four inches
away from the lower fragment. Union of such pieces is
almost impossible by all ordinary means of placing the limb
Straight and pther processes; you are not able to get bony
union; but if you open the joint and fasten it together,
secure it with wire or some foreign suturing material, you
can bring the two broken pieces closely together, and then
when the new bone is thrown out it welds into one solid
piece and gives the most useful and perfect result that is
obtainable.

Q By the term “ patella ” you mean the kneecap?

A The kneecap ; yes, sir.

Q This operation which you Mve described, was it per-
formed upon this plaintiff ?

A Yes, sir.

Q Is an operation of that character usually attended
with much pain ?

20 A  Well, a person is put under an anaesthetic and the
operation is not painful.

Q But the after results ?

A Well, you can’t break a bone without having some
pain; there is no extensive amount of pain. Of course, it is
a painful operation ; that is, it is called so. , There is more or
less pain afterwards, but, still, there is not an extensive
amount.

Q How much experience have you had in regard to in-
juries of this character ?

A Well, T have done a good many of those operations ;

3° I don’t know just how many.

Q From your experience, would you consider the injury
to this plaintiff a severe one, or otherwise ?

Objected to.

Q Of what character was this injury in regard to its
severity ?

Objected to.

The Court. [After discussion.] The witness may, no
doubt, be asked whether the patella was fractured to a slight

40 extent or to a considerable extent, and to what extent the
method employed was effective in removing the injury, and
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what he knows about the subject and the history of the case,
if anything.

Q Was the knee of this plaintiff fractured to a slight
extent or to a great extent ?

Objected to.

A A great extent.

The Court. 1 will allow this question.

Q How do breaks of the patella compare with other
broken bones, in regard to their seriousness ?

Obiected to.

The Court. 1 would suggest that the examination be
confined to this particular case or to injuries of this particular
class.

Q Now, how successful was the operation performed by
you ?

A T consider it a very successful operation ; there is per-
fect union there, very firm and very close.

Q What connection have you had with this patient, if
any, after he had left the hospital ?

A T saw him several times at his house during his con-
valescence.

Q Examining the—

A Examined the condition of the joint, and after the
splint which it was put in was taken off, in making flexion of
the joint in order to get it into a more perfect condition.

Q In your opinion, will this fracture ever heal in such a
manner that the limb will be in as good condition as before
the accident ?

Mr. Depue. The fracture has healed, I understood him
to say.

[Question withdrawn.]

Q You have said that the fracture has healed ?

A Yes, sir.

Q Are there any after effects, after the healing of the
fracture, upon a man’s locomotion.

A Of course there is considerable stiffness of the joint
lasting for a considerable period of time, variable, from three
months to a year or more.

Q Has it been your experience that this stiffness wears
away in time ?

A It generally wears awnay.

Q And from your knowledge of this case, from the his-
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tory of this case, is it your opinion that the stiffness will ever
wear away ?

A  Well, I think, after this lapse of time, there will
probably not be very much improvement in his condition ;
the stiffness that he now has will probably be maintained.

Cross-examination by Mr. Depue.
Q This was a simple fracture of the kneecap, was it not,
Doctor ?
A In the classification of fractures as simple and com-
10 pound ; the skin was not broken.

Q And it was a transverse fracture ?

A A transverse fracture.

Q The kneecap, of course, is inore or less movable
under normal conditions ?

A Yes.

Q And I understand that the object of your tying the
parts together was to keep them together so that the bone
might knit ?

A Yes, sir.

Q Otherwise, on account of the mobility of the knee-
cap, there would not be an opportunity for the two edges to
knit?

A On account of the mobility and the separation.

Q More or less of aloose joint?

A Tt is the tendency in fragments not onfy to move by
one another, but to separate, so that you don't get the bone to
unite, and it is too long for any ligament serviceable to per-
form—

Q And after this bone had knit, as you describe, and

3° you removed the splinfs and bandages, then, I understand,
you moved it more or less for the purpose of restoring the
motion ?

A Yes, sir.
Q That was the object of that manipulation ?
A Yes, sir.

Q How long did you continue that treatment ?

A 1 can't sa3T now just how long; we generally see a
patient in that way for several months after an operation.

By the Court.

Q Doctor, when did you last examine the plaintiff ?
34



A Well, T should have to ask the plaintiff for that, for
I really couldn’t tell you; I couldn’t say from my own
knowledge when it was, only that my custom is to see a
patient for several months after an operation, and then tell
him to come and let me know if things are not all right.

Q You have used the expression that the stiffness that
he now has will probably be maintained. You have not made
a recent examination, I understand ?

A 1 saw the patient a few days ago, and saw about the
amount of flexion he had of the joint.
Q You did not understand me to refer in my question to
that examination?
I did.
I asked you when you last examined him ?
At that time.
Only a few days ago ?
A few days ago.
What did you find then ?
I find that he is able to flex the knee to about a right
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angle.

Q What do you mean by that ?

A A right angle, an angle of ninety degrees.

Q Please stand up and showrthe jury what you mean.

A [Witness stands and illustrates.] The leg is flexed
so that the angle here— the angle of this bone with the bones
here is ninety degrees.

Q The angle of the bones of the lower leg—

A The angle of the bone of the lower leg with the thigh
forms an angle of about ninety degrees. Ordinarily you can
flex the knee further up, but in this case you can flex it to
about a right angle ; and after the lapse of time— I don’t re-
member exactly ; two or three years— is probably as much as
it will get.

Q And what does that stiffriess come from ?

A Well, it comes from the fact that the joint has not
been bent fully in that time, and can’t be, owing to the nature
of the injury. If I can show you—the injury is right here at
this point [indicating], and if you make too much flexion you
will draw those fragments apart. You have to wait and keep
the limb immobile, perfectly straight; it is put perfectly
straight, in this position [illustrating], and it has to be kept
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so for some time to get perfect union. After that time
gradual flexion is made, until it is brought up as far as possi-
ble, and adhesions which sometimes form in a joint during
that straightened period will prevent its being flexed. It is
one of the results of fractures of the patella, where whatever
mode of treatment is adopted, it has to be kept extended for
a considerable length of time, and stiffness of the joint is one
of the results of such a fracture.

Q And the adhesions, are they bony formations ?

A They are seldom bony ; they are more frequently
what are called adhesions in the joint of the tendons and softer
parts, which cannot be broken up without danger of refractur-
ing the patella.

Q The trouble is not that the patella itself may break
again at the place where it knit, but that the joint has been
made clumsy by these adhesions ?

A T don’t know that I understand your question.

The Court. Very likely I have not stated it with any
great accuracy. We will let it stand on what you have said,
Doctor.

Redirect examination by Mr. Kocher;

Q What effect, if any, would a break of this character
have upon the liability of a refracture ?

A There is a greater danger of a refracture after a pre-
vious fracture of the patella ; itis one of the peculiarities of
this bone that once having been fractured it is more liable to
refracture.

Q To any great degree ?

A To a very decided degree ; it has been a noticeable
feature of fractures of the patella, that persons having a frac-
ture at one time will very often within one, two or three or four
years have another fracture of the same bone.

Q A second fracture of that character, is that or is it
not more difficult to treat than the original fracture?

Objected to.

[Question withdrawn.]

Recross examination by Mr. Depue.

Q Doctor, is the liability of the kneecap to fracture a
second time, that you speak of, a liability to fracture along
the lines of the old one or in a different place ?

A Well, it is sometimes along that line and sometimes in
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a new place ; but it is a peculiarity of those fractures that a
second one is not infrequent at all.

Q Usually a bone that has been fractured is the strongest
at the place of fracture, is it not?

A The long bones are often after two or three years
stronger there than elsewhere.

Q Because there is thrown out a little sort of collar
around the bone ?

A Yes, sir; it is so with the long bones; it is not so
with what are called the short bones.

Q But the patella, you say, is quite as likely to fracture
along the old line as in a new place ?

A Yes, sir.

Q Is there any difference in that respect ?

A 1 don’t know that there is.

Q And is that due to the size of the bone in yourjudg-
ment ?

A I don’t know that it has been explained, only that the
clinical fact has been observed by all who have noticed such
fractures.

Q It requires some degree of force or violence to fracture
the kneecap ?

A It requires some force ; that is sometimes entirely
muscular ; the muscles themselves may do it: and, again, it
may be the result of a fall or blow. >

Q It would still require a fall or a blow to fracture it the
second time, would it not ?

A Not necessarily ; a person may slip on the ice and not
strike the knee at all, and the muscular effort in catching him-
self will fracture it.

Q What I meant to ask is that there must be some
cause ?

A Yes, sir; there must be some cause.

Q There must be some cause for the second fracture, as
there was for the first ?

A There must be a cause ; yes, sir.

Q And a cause of similar force and intensity ?

A Yes, sir.

Q \By the Court.] Well, Doctor, I understood you to
say that there was a greater danger of refracture than there
was of an original fracture ?
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A Well, owing to the fact that such things are often re-
peated, I should say there was greater danger.

Q

\By Mr. Depue™| Injury to a kneecap is not an

unusual thing, is it?

A

Q
A

Q

No, sir.

It is rather an exposed part of the human anatomy ?
Yes, sir.

It is subjected to severe strains at times and is rather

exposed to injury ?

A

Yes ; it is not one of the most frequent fractures, but,

still, it is not an uncommon one at all.

1901

CHARISES R. WILCOX, sworn in behalf of plaintiff.
Direct examination by Mr. Kocher.

v O PO PO

OO0

Mr. Wilcox, what is your business?

I am a salesman.

In what capacity, for what line of goods ?

Hardware, tools.

Where were you employed on the 19th of January,

Roe & Conover.

How long have you been in their employ ?

Seven years.

In what capacity ?

At that time, do you mean ?

At that time ?

Oh, at that time I was supposed to be at the head of

the steam and plumbing department.

Q
A

How long had you been working there in that capacity?
Well, at the head of the steam department, perhaps

about three or four years.

Q
A

Q

Was this plaintiff employed in your department ?
Yes, sir.
How were the goods stored in your department— the

steam-;fitting department ?

A

They were put in bins alongside of the walls and the

middle partition in the middle of the floor,
Q How high did they extend ?

A To the ceiling.

Q What means were supplied, if any, for reaching the
upper bins? . 1r

A Rolling ladders. v
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Q Will you describe the ladders ?

A Why, the ladders, I should judge, were about eight
feet long, and had a roller— had two rollers on the top, and it
ran on a track made of iron tubing, perhaps about an inch in
diameter.

Q Did you see any accident occur on the 21st of—

A T did not.

Q Or 19th of January?

A No, sir.

Q Have you any knowledge of any accident having
occurred ?

A T have.

Q Will you tell us what you know about it ?

A Well, T knew that Mr. Rogers fell from the ladder ;
that is all.

Q Do you know which ladder Mr. Rogers fell from ?

A Which one?

Q Yes.

A 1 do, yes.

Q Do you know anything of the condition of that
ladder?

A Yes.

Q Prior to the accident ?

A Yes.

Q Tell us what condition the ladder was«in ?

A Well, that particular ladder had a—had one of the

lugs off underneath the roller, which allowed it to leave the
track.

Q Describe this lug, if you will,-please ?

A Well, on the upright to the—on the top end of the
uprights of the ladder there was a casting that the two rollers
were fastened into, and underneath the roller and underneath
the track there is a little lug that came up in under, like
this [illustrating], perhaps about an inch or an inch and a
quarter long, and those two lugs extended underneath the
track, so that in case a ladder was lifted up it would strike
the lug against the track, which would prevent the ladder
from leaving the track ; and one of those lugs was off.

Q What opportunity would a person using the ladder
have, in ordinary use of the ladder, of seeing these lugs ?

Objected to

[Question withdrawn.]
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Q How long had you been using those ladders?

% The Court. 1 think that the examination may show the
physical condition in relation to the parts of the ladder, while
the opportunity that a person would have to see it would be
an inference for the jury to draw from the facts,

Q You may answer the question.

Mr. Depue. The Court ruled that out.

The Court. 1 think your question called for an inference.
Get the facts out and the jury will drawr the inference.

Q In your employment what use were you called upon
to make of these ladders ?

A Used them to get out orders.

Q How frequently would yon use them ?

A That would be hard to say ; I was using them con-
tinually every day.

Q When did you first learn of this lug being broken ?

q A Oh, I should say about a year or two before this acci-
ent.

Q A year before the accident ?

Mr. Depue. A year or two he said.

Q A year or two before the accident. What was the
object of these lugs?

A To prevent the ladder from leaving the rail or the
track.

The Court. 1 think your question contained the word
“broken” — that the lug was broken. I do not think the wit-
ness said it was broken ; he said it was missing.

Q Was the lug missing or broken ?

A It was broken ; the lug was part of the casting of the
top of the ladder.

[By the Court.] That is to say, being part of the cast-
ing, if the lug was missing it would be because the lug was
broken ?

A Yes, sir; it was broken, that casting.

Q [By Mr. Kocher.~\ If it was undertaken to repair such
a broken lug, what would be necessary ?

A A new casting.

Q To your knowledge, were any such castings kept
about the store ?

Objected to as immaterial.
A No, sir.

Mr. Depue. They are not required to keep extra castings

in the store, it seems to me.
40



The Court. It seems to me to bear on the facility with
which the difficulty could be remedied. I think I will allow it.

Defendant’s counsel pray an exception.

[Question and answer read.]

Q How long had you been using such ladders prior to
this accident, Mr. Wilcox?

A I don’t remember just when the ladders were installed
there, but since they were put in use.

Q Oh, approximately?

A Why, I should say about five years.

Q What effect upon the safety of the ladder would the
absence of this lug have ?

Objected to.

The Court. [After discussion.] The question is a pretty
broad one. We have the fact that these lugs were designed
to serve a certain purpose, to wit, that of keeping the ladder
on the track, and that they were situated a very short dis-
tance, I think an inch or an inch and a quarter, under each
roller, or, perhaps I ought to say, under the track beneath the
place where the roller travelled upon it, so that if the ladder
should be lifted up, the lugs would strike on the side of the
track, and so keep it in position. What would probably hap-
pen if the lugs were not there is rather a speculative inquiry.
We know what the object of their being there was, and I think
the question is too indefinite to be legal.

Cross examination by Mr. Depue.

Q How long had you been employed at Roe & Cono-
ver’s, Mr. Wilcox ?

When did you leave ?
On the 3d of July.

Of this year ?
Yes, sir.

And your duties were those of a clerk in the plumbers’
supply department while you were there ?

M

A How long?

Q Yes.

A 1 was employed there nearly nine years.
Q Before this occurrence ?

A No ; I went there in 1894.

Q You went there in 1894 ?

A Yes, sir.

Q Are you working there now ?
A No, sir.

Q

A

Q

A

Q
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A Yes, sir; in the steam supply-steam and plumbing

Q That is the department in which Mr. Rogers worked ?

A Yes, sir.

Q And his duties were, generally speaking, the same as
yours ?

A Well, I was supposed to be the foreman or the head
of the department, and he was one of the—

Q Oh, you were in charge oi that department ?

io A Yes.
Q But you also acted as salesman ?
A Yes, sir.

Q And filled orders and that kind of thing, the same
way that he did ?

A Yes, sir.

Q So that you were doing the same thing ?

A Practically ; yes, sir.

Q Although you had some little authority over him,
perhaps ?

20 A YCS-
Q How long had Rogers worked in that department ?

A  Which department; in both departments do you
mean ?

Q Well, they were one, were they not ?

A Well, they were at that time, but they hadn’t been
but a short time.

Q How long had they been consolidated ?

A Why I don’tjust remember ; I think perhaps six or
eight weeks ?

Q How long had you worked in this Mechanic street

70 end of the building ?

A How long had I worked there ?

Q Yes.

A Ever since it had been built.

Q How long was that ?

A It was built in 1896.

Q And how long did Rogers work in that building ?

A Well, I don’t remember ; perhaps two or three years.

Q You mean in this same room downstairs where he was
hurt?

A  Well, no, he hadn’t worked down there as long as
that. :
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Q He hadn’t? About how long had he worked down
there ?

A Well, in that room, I should say about two months.

Q How many of these ladders were there in that room ?

A 1 think there were nine.

Q And how were they distributed ?

A There were two on each side of the middle partition,

and there was three on the east side and two on the west side.
There were three, then, on the side that—

That he was hurt. io
That he was hurt ?

Yes, sir.

[By the Court.] That was the east side, was it not?
That was the east side.

Q [By Mr. Depue~\ Was there any greater length of
shelving on that side than on the west side ?

-0 o0

A Yes, sir.
Q How much more ?
A Well, there was half again as much. 20

Q Is that the reason why there were three ladders there
instead of two ?

A Yes.

Q The only reason, as far as you know?

A Well, as far as I know ; the shelving was considerably
longer and it required the three ladders— heavier stock.

Q Your duties required you from time to time to go up
and down these ladders to get things, in the same way that
Rogers did ?

6 X%%i while he was there he used those ladders right 30
along ?
The time he was in there ; yes, sir.
First one and then the other?
Yes, sir.
And had frequently used this particular ladder, had he

QOO

not ?

I don’t know that.

Was this ladder the one next to the front of the store ?
As I recollect it, it was the middle ladder.

~ was the middle ladder ?

Yes, sir.
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Q

Well, when liad you first noticed that this lug was

broken ?

A

I should say a year or two before the accident

happened.

io

POPOPOPOPO0 PO >0

How did you come to notice it ?

That I don’t recall.

It is so long ago that you had forgotten about it ?
Yes, sir.

These lugs are galvanized iron, aren’t they ?

Malleable iron, galvanized.

And about an inch and a half long, I think you said ?
About an inch and a half lofig.

And in diameter about— ?

About half an inch ; yes, sir.

About half an inch ?

Three-eights or half an inch.

How close was this lug broken to the fitting ?

Right off close to the— it was as close to the body of

the fitting as it could be broken.

20

O PO O O

not ?
A

So that the entire lug was gone ?

The entire lug was gone ;yes sir.

And there was not even a stump there ?

No, sir.

Was this ladder always used in that part of the store ?
Not always ; no, sir.

It was used in other parts of the store, too, was it

Yes, sir; we used that ladder to transfer around the

different parts.

Q

By reason of the fact that this lug was broken, the

3° ladder could be taken off ?

ol ol ok el 2

Yes, sir.

And moved to other places ?

Yes, sir.

And that was done frequently ?

Only at stock-taking, once a year.

You did not transfer it at other times?

I don’t think we did ; no, sir; I don’t remember.

Stop and think a minute, Mr. Wilcox. Is it not a

fact that that ladder was quite frequently moved from one
part of the building to another ?
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A Well, I don’t remember, it is so long ago, how fre-
quently that was.

Q Well, it was at least occasionally, was it not ?

A Yes.

Q If any of the clerks happened to want to use a ladder
somewhere else he would take that?

A He could take that.

Q And it was used ?

A Yes, sir.

Q Any of the clerks that wanted to use the ladder any- IO
where else would take it ?

A Well, yes, they could take it. ®

Q Well, they did, if they wanted to?

A Yes, sir.

O You have done it yourself ?

A Yes. -

Q And others of the clerks have done it ?

A That I couldn’t say for the rest of them.

Q Can you say whether you have ever seen any of the
other clerks do it ? ' 20

A I don’t remember as I have, no ; I might have, pos-
sibly ; T wouldn’t swear to it.

Q Well, it was generally understock! there in the depart-
ment that this ladder could be moved from one place to an-
other ?

A Among the steam-fitting men ; yes, sir.

Q And that it was convenient, by reason of this con-
dition of the ladder, to move it?

A Yes.

Q You do not recall, as you say, now, how you came to 3
notice that the lug was broken first ?

A No, I do not.

Q That was a thing that you could see quite readily,
was it not ?

A You could if you were looking for it, yes.

Q And were you ever looking for it ?

A I never looked for it ; no, sir.

Q You saw it without looking for it ?

A  Well, you couldn’t see it very well, no, not without
looking for it ; it was so situated back of the upright of the
ladder that you couldn’t see it.
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Q If you were in front of the upright you could not

see it ?

A No, sir.

Q But if you were at the side of the ladder you could
see it ?

A If you were at the side you could see it.

Q Looking from the side of the ladder from the floor
you could see it ?

A Yes, sir; if the ladder was placed over here, and you
were over here, perhaps a foot or two away, you could see it.

Q That is, if you were looking from a point where the
side of the ladder would not prevent your seeing it?

A Yes, sir.

Q It was just the width of the side of the ladder, was it ?

A If you stood away from that, if you stood where the
steps didn’t prevent your seeing it, you could see it; you could
see it if the ladder was placed over here and you were in this
position [illustrating].

Q Could you not see it from the side of the front of the
ladder, as long as the side piece of the ladder did not obscure
your view ?

A You could if you stood in a certain position ; yes, sir.

Q You could see it in going up and down the ladder,
could you not ?

A No.

Q Why not?

A Well, T say no. I presume you could if you were
looking for it, and stood looking in underneath the rail.

Q If you were looking in that general direction you
could see it, could you not ?

20 A That would depend whether you were looking for
that or looking right at it or not.

Q If you were looking right at it, you would see it
whether you were looking for it or not?

A Certainly.

Q And if you were looking at it, if it was in your line
of vision, you would see it just the same as you would see
any other object in your line of vision ?

A Yes, sir.

Q It was not hidden except as it might have been ob-

40 scured by the side of the ladder?

A Yes, sir.
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Q Those lugs were so long that you could readily see
them from the floor, some distance, weren’t they?

A Yes, sir ; about an inch and a half long.

Q And they were perhaps seven or eight feet from the

A 1 should judge about seven feet, yes.

Q Not very much above a man’s eyes ordinarily ; not
more than a couple of feet, at any rate, perhaps, above the eyes ?

A Yes, about that, two or three feet.

Q Now, this ladder would not come off unless the side
with the broken lug was lifted, would it ?

A No, sir.

Q If you did not touch the ladder it would hang per-
fectly firm on the lugs ; anybody going up on the ladder would
simply pull down on the wheels?

A Yes, sir.
Q And the ladder would not tip ?
A No, sir.

Q The only tipping would come from your leaning out
beyond the side of the ladder ?
A Yes, sir.

Q To reach for something or for some other purpose;
that is so, is it not ?

A Yes, sir.
Q Did you see this accident, Mr. Wilcox ?
A I did not.

Q Where were you when it happened ?
A I was in the rear of the store somewhere, I don’t
remember just where.

Q Were you the other side of this centre shelving ?

A I couldn’t say where I stood at the time.

Q At any rate, from where you stood, you did not see it?
A No, sir.

Q Whether you could have seen it or not?

A No, sir.

Q So that you could not say from your own knowledge

how it happened ?

A No, sir.

Q Did Mr Rogers tell you how it happened ?

A  Well, T think he told me he was reaching for some-
thing from the side of the ladder, that was all.

Redirect examination by Mr. Kocher.

Q Mr. Wilcox, you said that it was generally under-
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stood among the steam-fitting men that that ladder could be
taken back and forth ?
A Yes, sir.
Across the store ?
Yes, sir.
Was Mr. Rogers one of the steam-fitting men?
He was not of the original; no, sir.
How long was he in that part before he was injured ?
Oh, I should say about six to eight weeks.
What happened to the ladder after the accident, do
you know ? What position was it in ?

QOO PO

Mr. Depue. You mean when he came there and saw it ?

M r. Kocher. Yes.

Q What position was the ladder in when you saw it
after the accident ?

A As I remember, it was lying down across the barrels ;
the fitting was lying on the floor.

Q [By the Court.] Across the barrels?

A Barrels of fittings ; yes, sir.

2 Q [By Mr. Kocher.] You said that the ladder would
not leave the track unless the wheel was lifted from the track.
What would happen if a person ascended the ladder on the
opposite side from the broken lug ; would that be sufficient to
cause it to leave the track or not?

Objected to.

A If he ascended it straight ; no, sir; I don’t think it
would.

Mr. Depue. 1 hardly think that is the proper way to
prove the fact. Isn’t that a matter of inference?

The Court. It is a matter of opinion.

20 By the Court.

Q Bet me see if I understand the relation of these parts.
These rolls were wheels made of wood ?

A Made of iron.

Q And how deep was the groove, if you know ?

A They were only grooved on one side ; there was a
large flange on one side and a very small flange on the other
side— the large flange on the inside next to the shelving.

Q Perhaps I have not expressed myself correctly. Bet
this pencil represent an iron pipe an inch in diameter ; that is

40.the track.

A Yes, sir.
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Q On that there rested an iron wheel ?

A Yes, sir.

Q Like this thing. I had in my hand; which was
grooved, as I suppose, to run upon the track. How deep was
the groove ?

A On this side of your pencil here there is quite a large
flange, and on this side there is a very small flange [indicat-
ing] . It is a peculiar shaped wheel. The flange is on the—

Q On the side of the wheel, or the roll, we will call it,
next to the wall ?

A Next to the wall was the wide flange.

Q A deep flange ?

A Yes, sir; a wide flange.

Q How wide?

A I should judge half or three-quarters of an inch it
projected down over the track.

Q Projected down over half of the diameter of the pipe?

A About that, I should judge; yes, sir.

Q And on the side next to the room, away from the
wall, there was a flange not so deep ?

A A very small flange.

Q How deep?

A It just laid over the side of the track a very little.

Mr. Deptie. 1 think Mr. Wilcox has got it just the
other way.

Q [By Mr. Depue.] It is not the deep flange towards the
room, so as to take some of the pressure of the ladder against
the pipe, and the narrow and comparatively shallow flange on
the side towards the wall, where there is no pressure ?

A No, I think it is the reverse.

Q [By the Court.] Now, how close to the bottom of the
pipe did the nearest part of the lug come?

A I should say about three-eighths of an inch or half an
inch, possibly.

Q Then the difficulty of detaching one of these ladders
from the track would come from the fact that below it, within
three-eights of an inch there was the lug, which when you
raised the top three-eighths of an inch would strike the under
side of the pipe, and there was a flange on each side which
wouid catch as you tried to push it off ?

A As you raise your ladder it strikes this lug, and your
wide flange on the inside prevents it from pulling off. If you
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raised the ladder and the narrow lug was on the inside, you
could pull your ladder off very easily.

Q 'The difficulty was, then, that the lug prevented you
from raising.the ladder high enough to clear the flange ?
Yes, sir. :
Did you ever try to detach any of the other ladders?
VYes. ;
I mean those on which the lugs were both in position ?
We have tried ; yes, sir.
You, personally ?
Yes, sir.
And with what result ?
Couldn’t get it off.

Recross-examination by Mr. Depue.

Q How did you come to be 'making that attempt, Mr.
Wilcox ? ;

A Sir?

Q How did you come to bejtrying to do that?

A In wanting to move a ladder, I presume, some time.

Q You were trying to find the one that did move?

A Vs siry

A Juror. Your Honor, I would like to know whether
the plaintiff was informed that the lug was off of this ladder.

bl ol S ol ol g el

The Court, Well, this witness must speak as to his own
knowledge.

The Juror. 'That is what I want to know ; whether he
knows of his own knowledge whether the plaintiff was informed
of that fact.

The Court. You mean wl‘.lcther the plm;ltlff‘ was told uf
it in so many words? ]

The furor. Yes,, sir. P '

By the Couri. , i a4

Q The question is,.whether you know, of your own
knowledge—

A Idon’t know: '

Q - —whether the plaintiff was told b\ any person: that
this lug was missing ?

A Not to my knowledge.

JOHN MUCHLER sworn in behalf of plaintiff.

Direct examination by Mr. Kocher.

Q 'Mr. Muchler, what is your business?

A Clerle:
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Q Where were you employed in January, 1901 ?

A I was employed in Roe & Conover’s then.

Q In what capacity ?

A Well, I was in the plumbing department, plumbing
and steam, and all around th*fr way.

Q What department were you employed in on the 19th
of January, 1901 ?

A Well, I am not posmve in which department I was
then.

Q How?
A I am not positive ; either the plumbing or steam-
fitting. . t

Q Do you recall anything that happened on that day ?

A Well, T wouldn’t just? exactly know if it was that day
or when.

Q You know the plaintiff in this suit? *v , .

A Yes, sir.

Q Where was he employed in January, 1901 ?

A Well, I couldn’t say if it was in the steam .depart-'
ment or plumbing.
« Q It was in Roe & Conover’s ?

A Yes, sir; it was in Roe & Conover’s. -

Q What, if anything happened to the plaintiff in Jan-
uary, 19017?

A  Well, I couldn’t recollect the date when it was, but—

Q Well, wdiat, if anything, happened to the plaintiff at
all when he was in the employ of Roe & Conover?

A He fell down the ladder. , -

Q Didyoii’sde him fall ?

A I didn't see him fall, but I seen him right after he
did fall.

Q Did you see him just before lie-fell?

A No, sir; I didn’t see him on the ladder, but I seen
kin? right when he fell, because. I heard the noise ; I was in
the other end of the building then. !

A~ Q Where was the ladder when you saw it after the
accident?

A T kind of think it hung down sideways, and when he
fell there I picked it up and laid it on the barrels.

Q Now it is in evidence here that there were some lugs
on the ladder to keep the wheels from leaving the track. Do
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you know anything about the condition of this ladder at the
time of or before the accident ?

A  Well, I know it was broken after, but I wouldn’t be
sure whether it was broke before ; I know there was some-
thing the matter with one of them, but I don’t know which
one it was.

Q You know there was something the matter with one
of them ?

A Yes, sir.

10 Q What was the matter with this one ?

K 1 never -looked.

Q How do you know there was something the matter
with it ?

A I know something was the patter, because after he
fell I been told—

Q Never mind what you were told. You said you knew
before the accident that there was something the matter with
one of the ladders, did you ?

A There was something the matter with one of them ;
yes, Sir.;

20 Q How do you know ?
A Because it used to come off the track once in a while
when you got on sideways.
How long were you employed in that department ?
Well, I was always on that same floor.
How?
I was nearly always on that same floor there.
How long were you in the employ of Roe & Conover ?
About seven years.
How long were you in the steam department at the

time this accident happened ; how long had you been working
30 there ?

A Well, about— I was a couple of years downstairs and
then about two years in the steam department, and then in the
plumbing department.

Q You had been in the steam department about two
years before this accident ?

A Well, that I don’t know, how long I was there before
that happened, because I worked all over— not exactly in the
one department.

Cross examination by Mr. Depue.

Q Are you working for Roe & Conover now ?
A No, sir.

ol el ol de)
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When did you leave them ?
Labor Day, the week before that.
This last year?
Yes, sir.
You worked pretty much all over the building, I
understand ?

A Yes, sir.

Q You did not work in this department where Rogers
was ?

A No, sir; I worked all over the building most of the IO
time.

o ok o)

And knew one of the ladders had a broken lug ?

Yes, sir.

And that was the ladder you used to move from one
track to another if you wanted a ladder somewhere else ?

A Well, there was ladders all over the place, anyway, on
each side.

Q This ladder with the broken lug was the one that was
moved around from place to place, was it not?

A That I don’t know any more; I don’t know if we 20
could move that from one place to another, because we had
ladders on every track in the building.

Q Did you not say that this was a ladder that they used
to move from one track to another?

A No, sir.

The Cosirt. 1 do not think he sald that,

Mr. Depue. I so understood him.

How long had you known this lug to be broken ?
Well, T ain’t sure about that, how long it was broken.
You do not know how long it was broken ?

No, sir.

How did you come to find out that it was broken ?
Well, we been using it right along, going up and
down ; may be sometimes it slipped a little, and you had to
watch out for it,

Q You could see in going up and down the ladder that
the lug was broken, could you not ?

A Yes, sir ; if you went up sideways it might go off,
and if you went up in the middle it was all right.

Q And as you went up and down the ladder you could
see that it was broken ?

A Yes, sir.

QO

30

ol deol Ve

40



20

3o

40

Q And you had to be careful in using it ?

A’ Yes, sir. io'.

Q There was no trouble about that ? n
A No, sir.

Redirect examination by Mr. Kocher.

Q Did you know that this lug on this ladder was
broken?

A  Well, I wasn’t sure of that until after he fell ; theii,,
of .course, I seen that it was broke,

Q Then as a matter of fact, before the ladder fell you
did not know whether the lug was broken or not?

A No, sir; I wasn’t exactly sure about that.

Q You testified on your cross-examination that you
could see that this lug was broken in going up and down the
ladder, is.that so? <

A Yes, sir; if you stepped on from the side.

Q You do not understand my question. I said you
testified .that in going up and down the ladder you could
notice whether the lug was broken or not, by seeing that it
was spapped oif, is that so?

A You could see it if you watched out for it.

Q Did you ever notice in going up and down the ladder
that the lug was broken, from seeing, from observation ?

A I only noticed when she came off ; you watch out for
it; that is all; but I never noticed the lug being broken.

Q Then, in going up and down the ladder you found
that it. slipped occasionally ?

A .Yes, sir. 5

Q But if you went up the centre of the ladder it would
not slip ?

A No, sir.

By the Court.

Q At the time of the accident in what part of. the build-
ing was the steam department ?

A That was on the<r righthand side coming in from
Mechanic street.

Q On the righthand side coming in from Mechanic

street ? ! >f'
A Yes, sir.
Q That is the rear of the building, I suppose ?
A Yes, sir.
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Q The building fronts on Market street ?

A Yes, sir.

Q And runs through to Mechanic street?

A Yes, sir.

Q And the steam-fitting department was on your right-
hand as you enter from Mechanic street ?

A Yes, sir.

Q On the first floor?

A Yes, sir ; on the first floor*

Q And,where at that time was the plumbing depart-
ment?

A  Well, the,plumbing department was on the other
side, where the brass goods was ; that was on the other side ;
on the same floor, but on the other,fide of the partition.

Q The plumbing department was on the same floor, but
on the other side ?

A Yes, sir.

Q What do }ou mean by “ the other side ” 2

A Well, as the partition runs through,, through the floor
there, there is pigeon-hole” in where they keep the goods.

Q As you go through, you say, there is.a partition?, ,
A Yes, sir.

Q A partition ?

A Yes, sir.

Q Well, as you enter from Mechanic street where is the
partition with reference to the door ?

A Well, it is right in the middle when you come in from
the door ; there are twd aisles, one here and one here [in-
dicating].

Q If you go on the righthand side of the partition you

get into the steam-fitting department ?

A Yes, sir. V3*r¥

Q And if you go on the lefthand sidé of it what do you
get into? > .

A Well, it was the plumbing department then.

Q How far did the partition run ?-

A Well, all through the floor.

Q Howtnear to the Market street door ?

A Oh, it was away off from there, because the building
don’t run all the way through.

M r. Depve. , This is the Mechanic 'street building ; it
does not run all the way through to Market street.
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Oh, the building does not run all the way through ?
No, sir.

What was kept in'the steam-fitting department ?
Iron pipe fittings or steam-fitting department.

And what was kept in the plumbing department?
There was more brass goods.

Were they kept in the same kind of pigeon-holes?
Well, near the same ; yes, sir.

The same kind of pigeon-holes in both departments?
Yes, sir.

And were there ladders used in both departments ?
Yes, sir ; there were ladders used in both depart-

o> ororororO

ments.

Q How many openings were there in this partition ?

A  Well, on this side there were bolts kept and on the
other there was fittings kept.

Q Were there doors in the partition, or was it a con-
tinuous partition ?

A Well, it run about three-quarters of the floor.

Q And at either end of it you could go on either one
side of it or the other?

A Yes, sir.

Q Was there any door cut through the partition itself ?

A No, sir.

Q But on either side of the partition there were pigeon-
holes ?

A Yes, sir.

LOUIS H. ROGERS, plaintiff, recalled in his own behalf.

Direct examination by Mr. Kocher.

Q What knowledge, if any, had you that this lug was
missing ?

Objected to. S

The Court. I think the witness answered that question ;
the witness said, “ I had no knowledge whatever concerning
the safety of the ladder : I supposed that the ladder was in
perfect condition when I went up the ladder.”

Q Were you ever told that there was a missing lug on
the ladder ?

Mr. Depue. I object to that. I think it was part of the
principal case.

The Court. That was a part of the principal case. I do
not think it ought to be asked against an objection.
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ROBERT H. ROGERS, sworn in behalf of plaintiff.

Direct examination by Mr. Kocher.

Q Doctor, you are a practicing physician in this city ?

A Yes, sir.

Q How long have you been engaged in the practice of
medicine ?

A Since 1895.

Q Do you know anything of any injury to the plaintiff
in this case ?

A Yes.

Q What do you know of it ?

A On the day of the injury, about two o’clock, I should
judge, he came into my office complaining of an injury to his
knee, and I examined it and found that he had an injured
kneecap.

Q What treatment did you give him ?

A Well, T had him taken home. I called in another
physician, and I applied cold applications to the knee; at the
time he called at the office the knee was very much swollen,
and I put on cold applications to try to keep down the swelling.
The knee continued to swell until evening, when it was the
size of eyour head, and the skin on the surface was so
stretched that it was very much glazed, and I was fearful that
I might have to open—

Objected to.

Q Never mind that. How recently have you examined
the plaintiff?

A Oh, I saw the knee some two months ago ; that was
the last time.

Q You were present at an examination with Dr. Wash-
ington on behalf of the defendant ?

A Yes, sir.
Q That was the last time ?
A That was the time. > .

Q What condition did you find existing at that time in
the knee ?

A The time Dr. Washington examined it?

Q Yes.- That was the last time was it?

A Yes, sir. The last time the knee was stiff ; he had
flexion of about 9o degrees.

Q What should he have ?
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Well, it ought to be from fully 30 to 45 degrees more.
By a flexion of 9o degrees, you mean—

The leg was at right angles with the thigh.

He couldn’t move it back any further?

He couldn’t flex it more.
From your knowledge of the history of this case,

what is your opinion as to the chances of complete recovery of
this patient, the plaintiff ?

Objected to.

Q How many times have you examined this plaintiff ?

OO »Q P

10 A  Well, “ examined.” You mean from the time of the
injury to the present?
Q Yes.

A 1 saw him—from the time he came into my office.
I had charge of him until he was in the hospital; that was.
four or five weeks ; I saw him daily ; and I went to the hos-
pital to bring him home from there, and had charge of him
daily for fully six weeks, when I examined the leg daily.
Since then I have seen him on and off, of course much more
frequently at first; but the past year I have only examined the

20 leg three or four times.

Q Now, from your past knowledge of the history of the
case, what would you consider the chances, the probabilities,
are that the patient will recover the entire use of his limb ?

A T shouldn’t think there was any— that the possibility
was very, very slight ; in fact, I should judge that he would
not have full use of it; he probably has as much now as he
will have.

Cross-examination waived.

Plaintif f Rests .
3° Mr. Depue. We ask for a non-suit, if your Honor please,
on the ground, first, that in view of the fact that this ladder,
in its condition, was kept there, with the knowledge of all
the employees, for the special purpose, to which it seems to
have been particularly adapted, that no breach of duty on the
part of the defendant is shown ; on the ground, secondly, that
in view of the fact that the condition of this ladder was open
and obvious to the plaintiff or anyone else using it—as fully
obvious to him as it could be to anyone else, to the master or
vice-principal— that therefore whatever risk there was in the
4° use of this ladder was a risk of the employment which was
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assumed by the plaintiff, and for the consequences of which he
cannot recover; in the third place, that the proximate cause
of the injury was the negligent act of the plaintiff in leaning
out beyond the ladder, in its condition—a condition which
he knew or which he should have known. Those are the
grounds upon which the motion for non-suit is based.

The Court. [After argument.] The question in these
cases always is one rather of the application of the law than
as to the law itself. I will take time to look over my notes,
and be prepared to decide this motion at two o’clock, after
examining the evidence with some care.

At one o clock P. M. the Court took a recess of one hour.

After Recess.

The Court. The motion is to non-suit the plaintiffbecause
the testimony adduced in support of the plaintiff’s case does
not make out a cause of action.

It is a master’s duty, an employer’s duty, to use reason-
able care to supply his workmen with safe mechanical appli-
ances to be employed by them in the performance of their
duty to him. It appears that in this case one of the mechanical
appliances in constant use was a kind of ladder known as a
trolley ladder, and that in the room in which this accident
happened there were several of these ladders ; there were either
nine or five. That depends on whether what one of the wit-
nesses calls the room” includes the whole floor space devoted
to the steam-fitting and the plumbing departments, which was
divided in the middle by a partition, not reaching to the ex-
treme ends of the building, against which were set up on either
side pigeon-holes for the reception of fittings, or whether the
room mentioned by that witness means only the space on the
east side of that partition, in which the steam-fitting items of
metal were stored. I rather think that lie means the latter,
and that there were five ladders in this steam-fitting depart-
ment, as it may be called— three against the east wall and two
against the partition. At any rate, however that may have
been, this ladder was probably the middle ladder on the east
wall. In order to keep it from slipping on the track or pipe
on which it was suspended, there were originally lugs so placed
beneath it that it was not detachable from the track ; it could
not be taken off. That was a safety appliance, and as long as
those lugs were there and no force was exerted sufficiently vio-
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lent to break them, the ladder was secure in position ; that is, in
horizontal position. It was made to run latterly on rollers.
One of those lugs admittedly was broken off; how does not
appear ; it had been broken off for at least two years; and
just to the extent of one-half, whatever safety was secured by
the employment of the lugs was taken away from the machine.
So that it is quite evident that latteral force applied on the
side where the ladder was defective would render liable to
happen the very danger which the lugs by their presence
would insure against. One of the consequences of this depri-

10 vation of the ladder of one of these lugs was that it was de-
tachable, and there is evidence tending to show that advantage
was taken of that fact, at least once a year when stock was
taken, and perhaps oftener, to remove the ladder from its
position, which could not be done with any other ladder, and
take it from one part of the establishment to another. The
plaintiff testifies that he never saw this done.

So far as the absence of this lug made the ladder dan-
gerous, just to that extent the employer failed in his duty to
provide a safe appliance, and I think that he did fail just to

20 that extent.

A workman has aright to take something for granted ; he
has a right to assume that his employer has performed his
duty, with two qualifications: He has a right to presume
this unless he has been warned or notified of danger resulting
from the failure of his employer to discharge this duty ; that
is, expressly warned or notified ; and, secondly, unless the
defect and consequent danger resulting from an imperfect per-
formance of this duty by his employer is so obvious that; a
reasonably prudent workman would observe it.

The plaintiff testified that he had no knowledge whatever

30 concerning the safety of the ladder ; he supposed the ladder
was in perfect condition when he went upit. Butit is necessary
to look beyond that, and to inquire whether, as a reasonably
prudent workman, he would have observed that the ladder
was not safe. His own testimony as to his state of knowledge
is not conclusive ; for the testis not what he actually knew,
but what he either actually knew or ought to have known if
he had been careful. So that the question on which the case
hinges is whether the situation was such that the plaintiff, in
the exercise of ordinary prudence, ought to have seen that

40 this ladder was defective and that its use might be dangerous, j
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The plaintiff testifies that he was a clerk ; that it was his
duty to get out orders, to fill orders and wait on customers ;
that he had been with Roe & Conover about two years before
the accident, .and had worked all the time in the Mechanic
street end and had worked principally in the plumbing supply
department; that the departments were united a short time
before the accident; that'this ladder was in use as long as he
worked on that side— that is, on the steam-fitting side— which
was four or five weeks ; so that for four or five weeks, and
perhaps for eight weeks, the plaintiff had worked in a depart-
ment in which this ladder, with others, was in daily use. He
was in the habit of using these ladders, and at the time of the
accident he was getting out one of the items in a steam-fitting
order, just what he does not remember.

Mr. Wilcox, the foreman of the steam-fitting department,
says that the plaintiff was in his department; that he did not
see the accident, but that he knows which ladder the plaintiff
fell from, and that that particular ladder had one of the lugs
off, which allowed it to leave the track ; and it is quite apparent
that that would be the effect if lateral force were applied— to
twist it off. Mr. Wilcox says that he noticed that the lug
was broken about two years before the accident; he does not
remember how his attention was called to it at first; and that
to some extent the ladder was taken from one part of the store
to another; that tipping would come from leaning out over the
side. The plaintiff testifies that either on one side or the
other, holding the other side of the ladder with one hand, he
reached with the other hand to take something from the box
or pigeon-hole, about six inches away from the side of the
ladder. Mr. Wilcox says that the plaintiff was not one of the
original steam-fitting men ; that he had been in that depart-
ment about six or eight weeks, about two months. The testi-
mony does not differ very widely as to the time which the
plaintiff must have been in the daily habit of seeing and
probably using this particular ladder.

Mr. Muchler, a clerk then in the employ of Roe & Con-
over, testifies that something was the matter with one of the
ac ers He seems to have observed the result, but not the
cause for he says that he did not know until after the accident

20

that the lug was missing; that the ladder used to come off 4°

the track once in a while when you got on sideways He
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says, “ I don’t know how long it was broken ;” that is, the
lug. *We had been using the ladder right along in going up
and down ; may be sometimes it slipped a little, and' you had
to watch out for it; you could see in going up or down the
ladder that the lug was broken ; if you went up sideways it
might go off ; if you went up the middle it was all right ; if
you went up and down the ladder you could see that it was
broken, and you had to be careful about using it;” and that
he was not sure that the lug was broken until after the ladder
fell.

That is about all the evidence in behalf of the plaintiff,
and the question is whether it reveals such a situation that the
plaintiff, as a prudent man, ought to have been put on his
guard against the use of the ladder, either as a risk incident
to the ordinary course of the employment or a risk obvious to
him from his own or what should have been his owii personal
observation.

What is it that the workman assumes? He assumes all
the risks usually* incident to the employment, including those
which it is his duty to take knowledge of by observation, such
as he would discover by the exercise of ordinary care for his
personal safety. No matter how much it may be the dutj' of
the employer to provide safe appliances, no matter how he may
fail in his duty, such failure does not exonerate the work-
man from the exercise of due care for his personal safety. If
the workman remains in the employment, which he is at lib-
erty to leave, he does so with his eyes open, and takes the
risks which he either saw or ought to have seen, including
risks that may spring up during his employment, although
they did not originally exist.

Applying these tests to the plaintiff’s case as established
by the testimony on his behalf, it appears to me that Such a
situation is disclosed as to have put the plaintiff plainly upon
inquiry, to have apprised him of the facts that existed, and to
have charged him with knowledge of the precise kind of risk
which he evidently suffered from in leaning over the side of
the ladder and so dislodging it from its bearings above.
That would be negligence on the part of the plaintiff— a course
of action adopted by him at his own risk, either with actual
or constructive knowledge of a certain danger, from which he

unfortunately suffered.
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For these reasons and upon these grounds, the Court
grants the motion to non-suit the plaintiff.

Plaintiff’s counsel prays an exception to this ruling of the
Court.

Exception allowed ; let it be sealed, and it is sealed ac-
cordingly.

FREDERIC ADAMS,

3%
Circuit Court fridge. [i*. S.]

I, Frederic Adams, Judge of the Circuit Court of New
Jersey, do hereby certify that the foregoing is a correct trans-
cript of the testimony taken before me on the trial of said
cause.

io



NEW JERSEY COURT OF ERRORS AND APPEALS.

Louis H. Rogers,
Plaintiff below and
Plaintiff in Error,

Us. * Assignment of Errors.
Roe & Conov er,
Defendant below and
io Defendant in Error.

Afterwards, that is to say on the twentieth day of Jan-
uary in the year nineteen hundred and six, in the Court of
Errors and Appeals, in the last resort of all causes of the
State of New Jersey, conies the said Louis H. Rogers, by
Charles F. Kocher, his attorney, and says that in the record
and proceedings aforesaid, and also in the matters recited and
contained in the said bill of exceptions, and also in giving the
judgment aforesaid, there is manifest error in this, to wit :

20 (i) That by the record and proceedings aforesaid, it
. appears that the said judgment in form aforesaid, was given
for the said Roe & Conover, whereas by the law of the land,
judgment ought to have been given for the said Louis H.
Rogers against the said Roe & Conover.

(2) There is also manifest error in this, that the said
Judge before whom, etc., at and upon the aforesaid trial of the
said issue so joined between the parties aforesaid, at the close
of the testimony on the part of the plaintiff, ordered a non-
suit, on the application of the said defendant, whereas by the
law of the land said non-suit should have been refused and the

30 case submitted to the jury.

(3) There is also manifest error in this, that the said
Judge before whom, etc., in his opinion on the motion for
nonsuit declared that “ the question on which the case
hinges is whether the situation was such that the plaintiff, in
the exercise of ordinary prudence, ought to have seen that this
ladder was defective and that its use might be dangerous/’
and the said Court answered this proposition in the affirmative
and ordered a non-suit, whereas by the law of the land, such
proposition should have been submitted to the jury then and
there impanelled to try the said cause.
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(4) There is also manifest error in this, that the said
Judge before whom, etc., in his opinion on motion for non-
suit said, “ perhaps for eight weeks the plaintiff had worked
in a department, in which this ladder, with others, was in
dajly use, whereas there was no evidence in the case that
the ladder from which the plaintiff sustained injury was in
daily use, but if it existed, such evidence should have been
submitted to the jury.

(5) There is also manifest error in this, that the said
Judge before whom, etc., in his opinion on the motion for
non-suit declared, “ the<testimony does not differ very widely
as to the time which the plaintiff must have been in the daily
habit of seeing and probably using this particular ladder,”
whereas there was no evidence showing that plaintiff used and
saw said ladder daily, and whereas by the law of the land,
said evidence, if it existed, should have been submitted to the
jury.

(6) There is also manifest error in this, that the said
Judge before whom, etc., in stating the evidence of John
Muchler, one of the witnesses produced by the plaintiff, mis-
stated the same, and did not state all of the said evidence.

(7) There is also manifest error in this, that the said
Judge before whom, etc., in his opinion on the motion of non-
suit, ought to have ruled that the evidence of John Muchler,
if said evidence was against the plaintiff, be submitted to the
jury.

(8) There is also manifest error in this, to-wit, that the
said Judge before whom, etc., found that the evidence dis-
closed such a situation as to have put the plaintiff plainly upon

10

20

inquiry, to have apprised him of the facts that existed, and 30

to have charged him with knowledge of the precise kind of
risk which he suffered in using the defective ladder set forth
and described in the plaintiff’s declaration and the evidence in
the cause, which finding was erroneous and was not justified
by the evidence.

(9) There is also manifest error in this, that the said
Judge before whom, etc., refused to allow the consideration of
said case to go to the jury, which was then and there impan-
elled to try the same, whereas by the law of the land, said case
should have been submitted for consideration by the said jury.

(10) There is also manifest error in this, that the said
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Judge before whom, etc., in his opinion on the faction for non-
suit assumed that he, by the law of the land, had the right to
pass upon the evidence produced by the plaintiff and try the
questions of fact there presented, whereas by the law of the
land said evidence should have been submitted to the jury.

(11) There is also manifest error in this, that the said
Judge before whom, etc., in his opinion on the motion for non-
suit held that the plaintiff was guilty of negligence which was
the proximate cause of the injury which the plaintiff sus-

10 tained, whereas the evidence did not show that the plaintiff

had been guilty of negligence, or that such negligence was
the proximate cause of the injury which the plaintiff sustained.

Therefore, the said Louis H. Rogers prays that the judg-
ment aforesaid, by reason of the aforesaid errors and other
errors appearing in the record and proceedings aforesaid,
may be reversed, and for nothing holden, and that he may
be restored to all things that he has lost by occasion of said
judgment of non-suit, etc.

CHARLES F. KOCHER,
Attorney for Plaintiff in Error.



NEW JERSEY COURT OF ERRORS AND APPEALS.

Louis H. Rogers.
Plaintiff below and

Plaintiff in Error, I On Error to Essex County Circuit
Us. >  Couri.
Roe & Conover, Joinder in Error.

Defendant below and
Defendant in Error.

And hereupon, afterwards, to wit, on the 2oth day of
January in the year 1906, in the Court of Errors and Appeals
in the last resort in all cases the said Roe and Conover by
Lindabury, Depue and Faulks, its- attorneys, comes into court
and says that there is no error either in the record and pro-
ceeding, aforesaid or in giving the judgment aforesaid, and
the said defendant in error prays here that the court here may
proceed to examine as well the record and proceeding afore-

io

said as the matters aforesaid assigned for error and that the .o

judgment aforesaid in the manner aforesaid given, may in all
things be affirmed.

LINDABURY, DEPUE & FAULKS,

Attorneys for and of counsel with defendant in error.
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