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N. J. COUR'r OF ERRORS l~D APPEALS, 
IN THE LAST RESORT IN ALL CAUSES, 

IN CHANCERY OF NEW JERSEY. 

Between Samuel Fowler and Elia51 
L'Hommedieu, Appellants. I On Appeal from the Court 

AND of C!tancery, 
. Samuel H. Pennington, Trustee of I 
Julia Ann Biglow, Respondant, J 

The Bill of Complaint filed by the Respondant on the 20th 
September, 1845, is as follows: 

To /,is llonor, Oliver Spencer lfolsted, E.,quire, C/,ancellor of the 
said State of New Jersey, and Ordin«ry (Lnd Surrogate General 
in the same: 

Humbly complaining, s_heweth unto your Honor, your Orator, 
Samuel H. Pennington, of the city of Newark, m the county of 
Essex, and the said State, that Samuel Fowler, late of the town-
ship of Hardyston, in the county of Sussc>x, and the said State, now 
deceased, in his lifetime duly made and published his la,t Will and 10 
Testament in writing, bearing date on or about the fourth day of 
·December, in the year one thousand eight hundred and forty•lwo, 
aod thereby constituted and appointed his sons, Samuel Fowler, 
Henry Ogden Fowler, Robert Ogden Fowler, and John Fowler, 
together wilh Elias V Hommedieu and Daniel Haines, the Executors 
thereof, as in and by the said last Will and Testament, or the pro-
bate thereof, when pcoduced will appear. 

And your Orator further sheweth unto your Honor, that the said 
Samuel Fowler deceased, departed this life on or about the twenty-
sixth day of February, in the year one thousand eight hundred and 20 
fourty.four, without revoking or altering the said last Will an~ Tes~ 
lament, and that thereupon the said Elias L' Hommedieu and Samuel 
Fowfor, two of the Executors therein namt-d, du!y proved the same, 
before the Surrogate of the said county of Sussex, and took upon 
themselves the burthen of the execution of the said last Will and 
Testament, and pos,essed themselves of all cf the persona! estate, 
and effects of the said deceased, or so much tkereof as they have 
been able to procure, to a very large amount. ' 

And your Orator further sheweth unto your Honor, that at and 
upon the death of Jacob S.Thompson, who was an uncle of Julia Ann 30 
Bii;elow, hereinafter named, and who departed this life on or about 
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the first da,y of January, in the year one thousand eight hundred and 
thirty·two1 intestate, the said Julia A[rn Bigelow, as one of the heirs at 
Jaw of the said deceased, and as a tenant in common with divers 
other persons, heirs at law of the said deceased, became entitled in 
fee simple absolute, to a large and valuable real estate, situate, lying 
and being in the county of \Varrcn, in this State, that the share of 
the said Julia Ann Bigelow therein was tbe one equal undivided fifth 
part of the same,and was divided and set of! to her in severalty, upon 
and in pursuance of proceedings had and taken for that purpose, in 

10 due course of law o~ or about the first day of March, in the year 
one thousand eight hunlred and thirty-two, and that the said Julia 
Ann Bigelow, as one of the next of kindred in equal degree with 
divers other persons of the said Jacob S. Thompson deceased, became 
entitled at and upon his death, to a distributive share of the sur-
plusage of the personal estate and effects of the said deceased, after 
the payment of his debts, funeral charges, and other just expenses 
chargeable thereon, in the administration of the same, and that the 
distributive share of the said Julia Ann Bigelow therein, waJ the 

• one equal fifth part of such surplusage. 
20 And your Orator further aheweth unto your Honor, that at some 

time during the minority of the said Julia Ann Bigelow, and at or 
about the time of the death of the said Jacob S. Thompson, but when 
more particularly your Orator is not at present informed, :he said 
Samuel Fowler deceased, was duly appointed and became the guar-
dian of the estate real and personal of the said Julia Ann Bigelow, 
and as such took possession, charge and custody, of the real estate 
of the said Julia Ann Bigelow, and from time to time received 
large sums of money of the said personal estate of the said Julia 
Ann Bigelow. 

30 And your Orator further sheweth unto your Honor, that in par-
ticular the said Samuel Fowler deceased, received at the hands of 
Jacob T. Sharp, the Administrator in the State of Pennsylvania, of 
the said Jacob S. Thompson deceased, on or about the eighth day of 
February, in the year one thousand eight hundred and thirty-three, 
the sum of one thousand three hundred and fifteen dollars, for the 
use of the said Julia Ann Bigelow, the E:ame baving been p;iid by 
the said Jacob T'. Sharp, as such administrator as aforesaid, to the 
said Samuel Fowler deceased, in distribution of such surplusage, of 
the personal estate and effects of the said Jacob S. Thompson 

40 deceased, and on account of the share of the said Julia Ann Bigelow 
in such ~urplusage, and that the said Samuel Fowler then and there& 
upon gave to the said Jacob 'I'. Sharp, a receipt for the same in the 
words and figures following, to wit: "Rec 1d Feb. 8th, 1833, of Jacob 
'I'. Sharp, Adm'r of the estate of Jacob S. Thompson dee. in Penn'a, 
the ,um ol thirteen hundred and fifteen dollars, for the use of Julia 
Ann Fowler my daughter and ward, one of the heirs of said estate,'1 
and signed" Samuel Fowler, Guardian of Julia Ann Fowler/' or a 
receipt of lHrn substance, purport and effect, which said receipt, as 
as your Orator is informed and believes is now in the possession of 

50 the said Jacob 'I', Sharp. 
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And your Orator further shewcth unto your IIonor, that in par• 
tieular the said SJmuel Fowler deteased, having taken possession, 
charge and rustody,ofthe real estate of the said Julia Ann Bigelow, 
leased a !awe and valuable part and parcel thereof, to one l\lark 
Thompson, from on or about the time of the death of the said Jacob 
:; Thompson, until on or about the first day of April in the year one 
thousand eight a,ndred and thirty-four, and received from time to 
time the rent, res!rved for the same, amounting in all to about five 
hundred dollars, or a large part of the same. 

And your Orator further sheweth unto your Honor, that the said 10 
Samuel Fowler deceased, hav=_ng taken such possc8sion1 charge and 
custody, as aforesaid, leased divers other large und valuable parts and 
parcels of the real estate of the said Julia Ann Bigelow, to divers 
other persons and received from time to time the rent reservrd for the 
sam(', <:>r some part thereof amounting to a large sum of money, and 
used and occupied divers other large and valuable parts and parcels 
of the real estate of the said Julia Ann Bigelow 1 ar,d derived and 
secured great gains therefrom for his own use and benefit. 

And your Orator further sheweth unto your Honor, that if the said 90 
Samuel Fowler deceased, failed to collect any part of the rents so -
re3erved as aforesaid, such failure was entirely owing to and resulted 
from his neglect and inattention in the collection of the same, and 
from the want of due and proper diligence in seeking the recovery 
and collection thereof, and he submits that if the said ISamuel Fowler 
deceased, has foiled to collect any part of the said rent, his legal rep-
resentatives are chargeable with) and are boun<l and ought in eqllity 
and good conscience, to ac·count for the sarne to your Orator, and that 
they should be required so to do, by this Honorable Court. 

And your Orator further sheweth unto your Honor, I hat he is 30 
informed and believes and so charges: that a large part of the money 
so received as aforesaid, by the said Samuel Fowler deceased, and 
particularly the amount so received from the said Jacob T. Sharp, 
Adminh;trator as aforesaid, was immediately after the receipt of the 
same, invested by the said Samuel Fowler dcceasrd, for the use and 
benefit of the said Julia Ann Bigelow, upon good and sufficient 
bond nnd mortgage, but when or on what bond and mortgage 
more particularly, yo!.lr Orator is not at present informed, and that 
the said Samuel Fowler deceased, received from time to time, divers 
large sums of money for ar.d on account of interest npon such invest-40 
ments as aforesaid. 

And your Orator further sheweth unto your Honor, thet if the said 
Samuel Fowler deceased. did not so invest the monies received as 
aforesaid, or any part the;eof, and so far as the same or any part 
thereof, was not so invested as aforesaid, he used the same, or such 
part thereof not invested in his own business and for his own use and 
benefit, and he submits that if the said Samuel Fowler deceased, 
omittrd to invest the said monies or any part thereof, or uSed the same 
or any part thereof, in his own business for his own use and benefit, 
he neglected and violated nis duty in that behalf, and that his leoal 50 
representatives are chargeable with, and ought and are bound° in 
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equity nnd good conscience to account to your Orator for legal 
interest upon all such rnonief as were not so invested as aforesaid 
from thP- time of the receipt of the sarne, or some reasonable short 
time thereafter, nnd for the use and occupation of such parts and 
parcels of the said real estate so occupied by the said Samuel Fowler 
deceased, and interest on the amount of the value of such use and 
occupation from the time of such use and occupat10 s aforesaid, and 
that they should be required so to do, by this Hono able Court. 

And your Orator further sheweth unto your Honor, that the said 
IO Samuel Fowler deceased, in and by his said last Will and Testament 

(after brqueathing divers pecuniary and specific legacies, and devi-
sing divers of his real estate, and by directing the payment of his 
executors of divers annuities out of his personal estate, and which 
he charged upon the residue of his real estate, not specifically de• 
vised, in case of a \Vant of sufficient personal estate, and authorizing 
his executors in that case to sell or set apart for such payr.1ent such part 
of the said residue of his real estate as they should deem proper,) be· 
queathed and devised as follows: "Item-All the rest and residue of 
my estate, real and personal, I give, devise and bequeath, unto my said 

20 sons, Samuel, Henry Ogden, Robert OgdPn, and John, and my said 
daughters, Julia, Mary Estelle, Rebecca, and Clarin<l", to be equally 
divided between them, share and share alike, giving to :ny said 
executors nevertheless, power to sell such parts of my real estate: in 
this clause devised, as shall to them seem most advantageous to my 
estate." 

And your Orator further sbeweth unto your Honor, that the per· 
sonal eslate and effects of the sai~ deceased, or so much thereof as 
the said Elias L'Hommedieu and Samuel Fowler, as such executors 
as aforesaid, have been ab!~ to procure, amounts in the whole to 

30 greatly more than sufficient to pay and discharge all his funeral 
nnd testamentary expenses, and debts, and the said legacies, and to 
provide a sufficient fund for the puyment of the said annuities and 
that n great part of such personal estat~ and efft•cts or the produce 
thereof having been, during all or most of the time since the death 
of the said te!ltator at interest, the said Elias L1 Homrn<•dieu and 
Samuel Fowler, have from time to time received sundry monies 
to a large amount, in lhe whole, for and in respect of lhe interest 
and dividend which have arisen therefrom since the death of the 
testator. 

40 And your Orator further sheweth unto your Honor, that the said 
Julia Ann Bigelow, whose maiden name was Julia Ann Fowler, 
was the daughter of t!le said 'l1estator, and is the person mentioned 
in thP said receipt so given 1 as aforesaid, in his life time, and in the 
said last Will and Testament, and pa,ticularly in the bequest and de-
vizc herein before recited, that the said Julia Ann Bigelow attained 
her legal majority, on or about the sevcntefnth day of February~ in 
the year one tho11sand eight hundred and thirty-four, and was duly 
joined in lawful wedlock, to, and with Moses Bigelow, of the City 
of Newark, in the county al Essex, and State of New-Jersey, as 

50 husband and wife, on, or about the fourth day of February, in the 
year one thousand eight hundred and thirty-six. 
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And your Orator further shewelh unto your Ilonor, that on the 
seventh dav of i\lay, in the year one thousand eight hundred an,! 
forty-four, 0by an indenture, ~ade and e_xecutrd, by, and betw~en the 
said l\loses Bigelow, and Julia Ann Bigelow, of the first part, and 
your Orator of the second .part. and bearing dat~, the day a~d year 
last aforesaid, and sealed with the s, als of the said Moses Bigelow, 
Julia Ann Bigelow, and your Orator reciting (among other things) 
that the said Samuel Fowler, deceased, had, in, and by his said last 
Will and Testament, bequeathed and devised, as is herein before re-
cited. and that the said Julia Ann Bigelow, was entitled to have and 10 
recei've from the said Executors, a large sum of money as the bu lance 
due from the said Testator, as her Guardian, and that the said Moses 
Eiaclow, by reason of his said marriage and his marital rights aris-i'flg out of the same, had herelofore, from Lime to time, bad: and re-
ceivt::d Qivers sums of money, derived from Lhe estate of the said Julia 
Ann Bigelow, boLh real and personal, which she was seized of, and 
entitled to bolh before and after her said marriage, amounting to 
several thousands of dolla1S, the said l\lnses Bigclo,v ond Julia Ann 
Bigelow, for tho consideration therein named, bargaiued, sold, asp 
signed, transfered and set over to your Orator, nmong other things, 20 
a!J such .sum, or sums of money, as the said l\loses BigC'low, and 
Julia Ann Bigelow, or either of them. then was or might thereafter 
be entitled to, by, or under the soid lost W,11 ond Testament, in any 
manner, by reason of any provision thereof, and all such sum and 
sums of money os might be due to the said Julia Ann B,gelow, from 
the said Testator, as her Guardian, together with Juli power and au~ 
thority to ask, demand, sue· for, recover and rc:ceivc, and give effect-
ual receipts and di$charge~ for the same, and every part thereof re-
spectively, in the names of the said Moses Bigelow and Julia Ann 
Bigelow, or either of them, or in any other proper name, or names, 30 
ot· manner whatsoever, as might be necessary. 

To have, hold1 re:.:eive and take the same upon the trusts, and for 
the intents and purposes, and with, under and subjrct to the powers 
provisions,agreemcnts and declarat10ns therein contained and declar~ 
ed, of, and concerning the same, that is to :say, to pay, transfer, as-
aign, or otherwise dispose of, all and singular, the trust monies, and 
property assigned and transferred as aforesaid, and the interest~ divi-
dends and produce thereof, to such person or persons, for such in· 
tents and purposes, and in such manner as the said Julia Ann Bige-
low, notwithstonding her coverturc, should by any deed or deeds, 40 
writing or writings, sealed and delivered as therein set forth, or by 
her last Will and Testament, or Codicil thereto, from time to time, 
dire~t or appoint 1 and in defoult of, and nntil such direction or appoint-
ment, and so far as any direction or appointment should not extend, 
to take all such measures in law and in equity ns should be proper and 
necessary, to call in, collect and reduce, into money 1 all such of the 
trust property assigned and transferred as aforesaid, as should not 
consist of money, and with the consent of the said Julia Ann Bige-
low, in writing, to lay out and invest the money which should come 
to his hands therefrom, and all sum, or sums ol money therein men- 50 
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tioned, as, anc! \vhcn the same shou\d be received in his name on 
Bond nnd i\lortga~e, good and sufficient \Vithin this Stale, and with 
such consent as afore::;aid) alter, vary and transfer, all or any of such 
Bonds and ~lortgages, as to him should seem meet, and to stand and 
to be po~sessed of, and interested, in all and singular, the trust prop-
erty and the inte,est, dividends and produce thereof, upon and for the 
trusts intents and purposes, an,J with, under and subject to the power, 
provisions, agreements and declarations, therein contained and de-
clared of and concerning the same; that is to say, to pay the in-

IO terest; and annual proJuce of the said trust property, as, and 
when the same should brcome due, and be received by your 
Orator, <luring the joint lives of the saiJ l\1oscs Bigdow, and 
Julia Ann Bigelow, into the proper hands of the said Julia Ann 
Bigelow, or into the hands of such per.wn or persons, and for 
such intents and purposes, as she the said Julia Ann Bigelow, not-
witbstandinJ her coverture, shall by any note in writing, under her 
han<l and seal, from time lD time, direct and appoint, to her in trust, 
that the same might b~ for her separatP. and sole use and at the abso-
lute and uncontrolled disposal of :he said Julia Ann Bigelow, and 

20 not liable to the debts, contractf-i, forfeiture: or engagements of the 
said l\loses Digelon-:and in case the saiJ Julia Ann Bigelow, ihould 
survive the said Moses Bigelow, to pay, transfer and assign, immedi-
ately on the death of the said Moses Bigelow, the said trust property, 
unto the s::iid Julia Ann Bigelow, her Executors, Administrators and 
assigns, and in ca~e, the said Julia Ann Bigelow should depart this 
lifo before the s:i.id l\loses Bigelow, then, and from, and after the 
death of the snid Julia Ann Big,clow, to p::iy the interest and annual 
produce thereof, as, and \\'hen the same shall become due, and be re-
ceived, into the proper hands of the said Moses Bigelow, or into the 

30 hands of such person or persons, and for such intents ar:d purpos€s, 
as the said ;\loses Bigclow 1 by any order in writing: under bis hand 
should 1 from time to time, but not by way of .:inticipation, direct, and 
upon the death of the s::iid i\Joses Bigelow, and Julia Ann Bigelow, 
or the survivor of them, to pay, assign and transfer 1 the said_ trust, 
propt<Hty to tbc person or persons, who under the Statutes made for 
the distribution of the cstate5 of intestates would be entitled to the 
pcrson:1\ es~ate of the said Julia Ann Bigelow, in case she should 
die intestate, that the said Motes Bigelow: did, in and by the said In. 
dt>nture (among other things) covenant and agree to, and with your 

40 Orator, that he would or should not at any time, or times, prevent or 
obstruct the saill Julia Ann Bigelow, her heirs, appointees, admiois. 
trators or asfligns, or your Orator from holding, enjoying, or receiv-
ing, taking and disposing of the said trust, property so assigned 
and transferred, as aforesaid, or the interest, produce, or profits of 
the same, or any part thereof, in the manner herein beforr, 
expressed, and accordmg to the true !ntent and meaning of t~e 
said Indenture, and that he woold and should in case the sa,d 
Julia Ann BigelolV should depart this life before him, permit the 
Will and Cudicils of the said Julia Ann Bigelow, if any, 

50 to be proved by the Executor or Exe,;utors thereof, and 
that your Orator thereby and thereupon assumed and look 
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upon himself the executt0n of the said trusts, nnd become, 
and was as such trusteee, ent1llcd to have and receive the sum, or 
sums of money so due to the said Jul_ia Ann Bigelow, from the said. 
Samuel Fowle:, deceased, as her Guardian: anti all such mm, or 
sums of money as the sa1d i\:loses Bigelow and Julia Ann Bigelow, 
or either of them, then wa, or might be entitled to, by or under the 
said \Vill in tt.ny manner by reason of any provision thereof, and all 
the right, titlei interest, property, claim :.ind dt'mun<l whatsoever, both 
at Ja1v and in equity, of them the sairl l\tln,;ts Bigt~low and Julia 
Ann Bigelow, or either of them, in and. to the monits nnd prorerty 10 
so assi,rucJ, and transferred thereby, with full power anJ authority, 
to ask,0demand, sue for, recover and n:cci\·e, and git·c efi~;ctual r·e-
ceipts and discharges for lhe same, an:.I every part of the .same, re• 
spectivcJy in the names of the said l\loses Bi~c:low and Julia Ann 
Bigelow, or either of them 1 _or in any other prop~r name or names, 
or manner whatsoever, as might be nece.:::sJry, as m and by the said 
Indenture, now in pos~essio~ of your Oiator, and ready t() be pro• 
duced and proven, as the Honorable Court shall direct, reference 
being thereunto had, will more fullv,and at largP appear. . 

And your Orator further shewtth unto your Houor, that the sa1<l 20 
1\loses Bigt'lo\'\r ll.nd Julia Ann Bigelow are now li\'ing: that the ~ai:.l 
Julia Ann Bigelow hath not at any time directed the pay1w·nt1 ti ans· 
fer, or any other disposition by your Orator as such Trustee as 
aforesaid, of the said sum or sums of money so due lo her as afortsaidi 
from the said Samuel Fowler deceased, as her guard1an 1 or the sum 
or sums ot money to which she been.me, was and i.s f'ntitltd under, 
nnd by vi1tue of the beguesl and devise of the last Will and Testa-
ment of the said Samuel FG,vlcr,decrnscd, herein bcJore recited, in 
relation to the rest and residue of his estate renl ant.I personal. 

And your Orator further shcweth unto your Honor, that the said 30 
Samuel Fowler deceased, in his life time, or hi~ legal rcpresrntatives 
since his death, ne\'er accounted to the said Julia Ann l31gt,low, 
before her said marriage, or to the snid l\1oses Bigelow awl Julia 
Ann Bigelow, or either of them since their said marria!!"e or lO your 
Orator since the di.lte and the making of the said Judt.'nturc afonsaid, 
for or on account of the said monies so received, by the said Sctrnuel 
Fowler dec1d, for the use of the said Julia Ann Bigl:'low, as nfort<said, 
or any part thereof, or for1 or on acrount of the distr1butive Ehare 
of the said Julia Ann Bigelow) in the rest anti ri si<lue of his tst,ttc 
real and personal, so b,gueathed ar,d devised as aforesaid, or paid the 10 
snid Julia Ann Bigelow, before her said marriage, or the said l\h,scs 
Bigelow and Julia Ann Bigelow, or either of them; since tbe1r saill 
marriage up lo the time of the date and ma.king of the said ln<lenturc 
as aforesaid, or to your Orator since, anything on account of the Sllid 
monies or distributive share or any part thereof 

And your Orator further sheweth unto your Ilonor, that the said 
Elias L' Hommedieu and Samuel Fowler, executors ·a.:; aforesaid, 
were forth\vith, after the making of the said lndt·nture, notified anct 
informed of the making thereof, and that your Orator by renson 
thereof, was entitled to have and reduce into his poosession, the said 50 
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monies and distributive share in the execution of the trust directed 
by the said Indenture. 

And your Orator, further sheweth unto your Honor, that be or 
some other person in his behalf hath repeatedly applied to the said 
Elias L'Hommedieu and Samuel Fowler, as such executors as 
aforesaid, for a statement ol the account of the said Samuel Fowler 
deceased, as such guardian as aforesaid, to the end that such balance 
as might be due to the said Julia Ann Bigelow, might be paid over 
to your Orator ns soon as practicable, and for an account of the per-
sonal estate and effects of the said deceased, and !he interest thereof, 10 
and the payment to your Orator of the distributive share of the said 
Julia Ann Bigelow, in the rest and residue thereof, so bequeathed as 
aforesaid, and of the balance due to the said Julia Ann Bigelow upon 
the account of the said Samuel Fowler deceased, as such guardian as 
aforesaid; and your Orator welt hoped that they would have complied 
with such reasonable request, as he contends that they ought to have 
done; but now so it is, may it please your Honor, that the said Elias 
L1 Uommedicu and Samuel Fowler, rxecutors as aforesaid, combining 
and confederating with divers other persons, at present unknown to 
your Orator, but whose names when discovered, he prays leave to 20 
insert herein wilh apt words, to charge them as defendants1 hereto, 
how to injure nod agrieve your Orator in the premises. have wholly 
neglected and refused to respond to oc comply with such reasonable 
request, and give out and pretend that the said Samuel Fowler de-
ceased, in his lifetime never received any monies to or for the use of 
the said Julia Ann Bigelow, as herein before set forth, and that if he 
ever did, he has accounted for and paid the same to her; whereas, 
your Orator charges the contrary to be true; and that the said Sam-
uel Fowler deceased, did receive largo sums of money as herein 
before set forth, to and for the use of the said Julia Ann Bigelow, and 30 
that he never accounted for or paid the same or any part thereof, and 
sometimes they give out and pretend, that there is no rest and residue 
of the personal estate and effects of the said Samuel Fowler deceased, 
to distribute under the bequest of such rest and residue m the said last 
'.Viii and Testament contained; whereas, your Orator charges the 
contrary lo be true ; and that there is a large amount of personal 
estate and effects over and above the payment of and provision for 
th~ debts, funeral expenses, and testamentary expenses, legacies, and 
annuities, chargeable upon the personal estate and effects of the said 
deceased, and that the distributive share of the said Julia Ann Bige- 40 
low, out of such rest and residue of the personal estate and effects of 
the said deceased amounts to four thousand dollars and upward,, as 
your Orutor is informed and verily believes. And sometimes they 
give out and pretend, that before the making of the said Indenture 
whereby -the said trust was created, or before they bud notice or 
information thereof, the said Julia Ann Bigelow and Moses Bigelow, 
received the distributive share to which the said Julia Ann lligelo,v 
was entitled, out of the rest and residue of the said personal estate 
and eflects, and gave their receipt for the same, and made, executed 
and delivered, under their hands and seals, to the satd Elias L' Hom- 50 
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medieu and Samuel Fowler, as such executors•• aforesaid, a release 
of and from the1 distributive share of the personal estate and df cts of 
the said R11nuel Fowler deceastd j whnf'as, your Orator charges 
the contrary to be true; and that the said Moses Bigelow and J~lia 
Ann Biaelow or either of them, did not either ht-fore the making 
the said~[ndenture, or before the said executors had notice or infor-
mation thereof, or ever receive the di~tributive share or any part 
the:-eof, to which the said Julia Ann Bi)Zelow was cntitlrd out of such 
rest and 1esidue, or give a receipt for the st1me,or make, execute and 
deliver such relea:se a.~ is so pretended to have been madt>, executed 10 
and delivered, as aforesaid; that if the saiJ Julia Ann Bigelow and 
Mo3es Bigelow, eve!' did receive any J,art of tl1e distributive share, it 
was but a sma!l part thereof, and not to exceed the sum of :!!even 
hundred dollars, and was received alter the making o( the ,aid In. 
denture, and after the said Elias L'~lommedieu and Samuel Fowler, 
as such executors as aforPsaid1 had notice thereof, and aftt!r the 
creation of the said trusl, that the rf'ceipt thereof was the act, and 
onght to be considered by this Honorable Court, as the act of _the 
said Moses Bigelow exclusively, nn<l notc,fthe said Julia Ann Bige-
low; thal i( the said Moses Bigelow and Julia Ann Bigelow, gave a 20 
receipt and mndP, exrcuted and delivered, under their hands and 
seals, lo the said Elias L' Hommed1eu and Sa:nuel Pow !er, a release for 
the said distributive shnre, such receipt and releaise were ieiven, made, 
executed and delivered, after the making of the said Indenture, and 
the creation of the said trust, and after they, the said executors, were 
notified and informed thereof, and upon the payment to the said ~loses 
Bigelow of a sum not 'exceeding seven hundrt:d dollars, 'which ~Yas 
greatly and more than three thousand dollars less than the distribu• 
tive share to which the said Julia Ann Bigelow was justly entitled, and 
upon and by rrason of representations to lhe said 1\lost'S Bigelow as 30 
to the amount of the rest and residue of the personal estate and 
effects of the said deceased, and PSpcctially of particular items thereof 
to be distributed, made by the said Elias L'llommedieu and Samuel 
Fowler, greatly deceptive and untrue, and of w1ongfol and fraudu-
lent concealments by them of divers Jnrge and irnport1nt ilems of 
personal property and effects of tbe said deceased, whereby the said 
Moses Bigelo~v was intentionally, by them, misled and deceived, as 
to the amount of the distributive share, to which the said Julia Ann 
Bigelo\V was justly entitled, and of thrents and intimid,uions made 
to and practised upon the said Moses Bigelow by the said Elias 40 
L'Hommedieu and Samuel Fowler, whereby they threatened nnd 
made him apprehensive thal they would buy up claims against him 
then outstanding, and attempt to set off the s:ime, ngainst the distribu-
tive share to which the said Julia Ann Bigelow was entitled, as 
aforesaid, and of attempts made by them lo buy up such outstanding 
debts for that purpose, and of unreasonable and oppressive delay in 
the seulement of the f'State, and not filing an inventory thereof \o;:hich 
has been withheld to this time, as your Orator is informed and be• 
lievesi!I the said Moses Bigdow being then greatly embarrassed in 
!tis pecuniary affairs, and in need of money; that the signing, making, 50 
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execution and delivery o( the said receipt and release, were, and 
ought to be, considered by this Honorable Court, as the acts of the 
said Moses Bigt>low exclusively, and not of the said Julia Ann Bige-
Jow, that in particular, among other things. the said F.lias L'Hom-
medieu and Samuel Fowler, or one of them, rxecutors as aforesaid, 
untruly and intentionally, to mislead the said Moses Bigelow, repre-
sented to him that the indebtedness of one Joseph E. Edsall to the 
e,tatc of the said testator was only about four thousand dollars, and that 
it could not be collected because of the defence of usury, which could 

10 be set up against the same, and that the amount due upon a Bond and 
Mortgage on certain property called the Franklin Fu,nace property, 
constnuting a part of the penmnal estate of the said testator did not 
nmount to ten thousand dollars; whereas your Orator charges that 
the amount due from the said Joseph E. Edsall, was not less than 
six thousand dollars; that the defence of usury could not be success-
folly pleaded thereto, and that the amount of the said Bond and 
Mortgage was not less than thirteen thousand dollars. And your 
Or3tor submits that if anv payment was made to the said Moses 
Bigelow and Julia Ann Bigelow, on account of the said d1stribmi1,·e 

20 share in whol~ or part, and a Tt'Ce1pt or release lherefor in whole 
or part was given, made, executed anr.i deli\•ered, by the said 
Moses Bigelow and Julia Ann Bigelow, after the making of the said 
Indenture and the creation of the said truEt, such pnynient, rrceipt 
or releas+>, will not and ought not: to avail them as against the rights 
of your Orator, under the said Indenture, and that your Orator not-
withstanding such payment, receipt and release, is entitled to have 
and receive the whole amount of such distributive share, without 
deductton or abatement, or that if your Honor shall be of opinion in 
case it shall appear that such payment, receipt and release, if any 

30 were made, given, executed and delivered, after the said Indenture 
was madr, and the said trust created, but withont notice or informa-
tion thereof to the said Elias L' Hommedieu and Samuel Fowler, or 
either of thun, that such payment, receipt and release, shall have 
effect as against your Orator, they can and ought in equity, to have 
no other effect under any circumstances than to entitle the said Elias 
L, Hommenieu and Samuel Fowler, to deduct and retain out of the 
distributive share to which the said Julia Ann Bigelow is entitled. the 
amount of such payment, and under the circumsta~ces herein before 
set forth of mi,;:;representatious, deception and fraud, oppr<.Ssive delay 

40 and injustice, they can have no greater effect than to allow the said 
Elias L'Hommedieu and Samuel Fowler, to make such deduction 
and retention as aforesaid; that the payment by the said Elias 
L' Hommedieu and Samuel Fowler as such executors as aforesaid, 
if any, to the said Moses Bigelow, and Julia Ann Bigelow, of a 
sum of money less, and especially so much less, than the amount to 
which the said Julia Ann Bigelow was entitled as her distributive 
share as aforesaid, and the talong of a receipt and release, for the 
same, if any, in full of such distributive share, when~ever done, 
was against the policy of the law, and unjustifiable, and ought not 

50 to receive the sanction of this Honorable Court, but ought to be held 
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to be of no effect, except to the amount of such payment in reduction 
of the amount of such distributive share to which the said Julia Ann 
BiO'elow was so entitlPd as 'lforesaid, nil which acling, doings and 
pre~ences of the said Elias L1 Hommedieu and Samuel F?wler, and 
their confederates are contrary to equity and good consc1ence, and 
tend to the injury of your Orator; in consideration whereof, and 
forasmuch as your Orator has no adequate remedy in the premises 
without the assistance of this Honorable Court, where matters of 
this sor! are properly cognizable and relievable, to the end, there-
fore, that the said Elias L' Hommedieu and Snmuel Fowler, or tO 
their confederates, when discovered, may severally on their oatb, 
according to the best nnd utmo~t of their resper.tive knowledge, re-
memberr1nce, information and belief, full, true ond perfert answers 
make to all and every the matters aforesaid, and that as fully, as if 
the same were here again repP-ated, and they particularly interro-
gated thereto j and that your Orator may reduce into his posses~ion 
the monies and distributive share so assigoed,tr.rnsferred and set over 
to him, as aforesaid, and have the complete execution of the said 
trust in his own po\Ver, and that an account may be taken by and 
under the direction of this Honorable Court, of the monies received 20 
by the said Samuel Fowler deceased, to and for the use of the said 
Julia Ann Bigelow as aforesaid, and of such other monies as ought 
to be charged, on account his said guar<l1an:ship against his estate as 
herein before set forth, and a.lso of the personal estate and effects of 
the said testator, possessed by or come to the hands of the said Elias 
L 1 Hommedieu and Samuel Fowler, or either of them, or to the 
hands of any other person or persons, to their or eithr.r of Lheir use, 
or by their or either of their order, and also an account of the said 
testators debts and funeral and testamentary expenses, and that the 
said testators personal estate may be applied in due course of admin-30 
istrationi nnd that the clear residue thereof may be ascertained, and 
that your Orator may be paid and satisfied the full amount of such 
balance as shall be found due from the estate of the said testator on 
account o/ monies received by him to and for the use of the said 
Julia Ann Bigelow, and the amount of the distributive share of such 
clear residue, being one eighth part thereof; and that your Orator 
may have such other and further relief, as to your Honor shall seem 
most equitable. May it please your Honor, the premises conoidered, 
to grant unto your Orator, the St1jte's most gracioua writ or writs of 
Subprena, to be directed to the said Elias L'Hommedieu and Samuel 4.0 
Fowler, and their confederates, \.Vhen discovered, thereby command-
ing them and every of them, at a certain day and under a certain 
penalty to be_ therein limited, persona!ly to be and appear before your 
Honor, m this Honorable Court, and then and there full, true, direct 
and perfect answers make to all and singular the premises, and 
further to stand, to perform, and abide, such further order, direction, 
and decree thcrem, as to your Honor ,hall seem meet. And your 
Orator wtll ever pray. A. C. M. PENNlNGTON, Solie',, 

and ol Counsel with the Compla,nant. 50 
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'!'he oeveral an,wer of Samuel Fowler, one of the Defendants to the 
Bill of Complaint of :::lamuel H. Pennington, the Coinplai-
n,nt: 
This deff'ndnnt now nnd all times .saving and reserving to him-

self all, nod all manner of f'XCf'ptions to the muny nrors, untruths, 
unc,.rtaintics and other imperfections in the said Bill of Complaint 
containf'd for answer thereunto, or unto so much thereof, as this 
dPft,odant is advised, is n1aterial for hirq to make nnswer unto, he 
unswers and says that he admits it to be true, as Sf't forth in the said 
Bill of Complain•, that the said Samuel Fowler, late of Hardy£ton, 

lO in the county of Sussex, now decr-a~ed1 did in liis life time make nod 
publish his last Will and Testament, bearing date on or about the 
fourth day of December, in the yr'i.H of our Lord unr. thousand 
eight hundred and forty two, and thereby Jid constitute and appoint 
his sons, Samuel Fowler, the ddendi10t, Henry Ogden Fowlf'f, 
Robert O~den Fowler, and John Fowler, IO[ether with Elias 
L'Hommed1eu and Daniel Haiot'S. the Executors the1eof. 

,\nd this defendant further admits that the said Samuel Fowler 
departed this l,fe on or about the twenty-sixth day of February, in 

20 the year one thousanc.! eight hundred and fony-fo~r, \\ ithout having 
nltPred or revoked his ~aid \Viii: except ::is hen-inafter mrntioned, 
and that the sa,d Elias L' Hommedi•u and this defendant, duly 
proved the said Will b,fore the Sbrrogate of the said county of Sus-
sex, on or about the 14th dav of M,irch, A. D. 1844, nod took upon 
themselves the burthen of the execuril,n of the sarnf': and that this 
dPfr•ndont possnsPd himself of so mnch of the personal <'Stnte and 
effl'cts of the said testator as cnme to hiB knowledgr, within the State 
of New Jersey, a true and pcrfPct inventory and appraisrment 
whereof is now neady complete and ready to be filed in the office 

30 or the anid Surrogate of the said county ofSussex,amounting to the 
sum of Forty Thousand Dollars, subject to deductions for bad debts 
and unsc.ttled aci::ounts1 as by reference to the same or a copy thereof, 
when produced before this Honorable Court, will appear. 

And this defendant further answering says, tha't he is informed and 
believes, and admits it to be true, that Jacob S. Thompson, in the Bill 
of Complaint named, departed this life on or about the first day of 
January, in the year eighter.n hund~ed and th_irty-t_wo, intrstatf', a~d 
t!,at the said Julia Anr, Bigelow, ID the said Btll of Complarnt 
namf>d, as his neice 1rnd one of the heirs at law at his death,_ became 

40entitled to the one equal fifth part of the real estate of the satd Jacob 
S. Thompson deceased, and that several tracts of land, parcel of the 
said real estate, in the said county of Warren, were set off and as-
signed to her in severalty, as her share nnd part thereo_f, but the value 
of the said real tstate, or the extent thereof, or the time when the 
same was set off a11d assigned, this defendant does not know and can 
not state and therefore leaves it to the complainant to prove as he may 
be able,~nd advised that it is material to do. 

And this defer,dnnt ,aye, he is informed and believes and there-
50 fo,e admits, that the said Julia Ann Bigelow as one of the next of 
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kin, wno also entitled lo the equal one fifth part of the surplus of the 
personal estate of the said Jacob S. Thompson, after payment of his 
debts, funeral expenses and exprnses of administration; but how 
much the same amounted to, this defendant has no knowledg-e or 
means of ascertaining and therefore cnnnot state; and he further 
admits that the snid testator, Samuel Fowler, acted as the guardia,1 
of the person and estate of the said Julia Ann Bigelow, and as such 
took charge of the real estate 1 after the same ,vas set off to her; but 
at what precise time the defendant does not know, nor docs he know 
or believc 1 that the said testator evrr occupied or ust,d the said Linds; 10 
but he ia iofarmt:d and belil'ves 1 thut he rented some part of the said 
real estate. to one Mark Thompson, for the sum of two hundn d 
dollars per year 1 and afterwards to one Richard Cuursen; but for 
what rent hedo('s not know; und tbisdt"frndnnt further says that he does 
not know how long the said Mark Thompson and Richard Courscn, 
or either of them, occupiP<l the said real t:statt' , nor how much rent 
they paid for the same, excrpl that in the books of th" saiJ tcsrntor 
he finds a credit of forty-five dollars to said Richard Coursen, for 
rrnt, of the twenty-second of Septnnbrr , in the y1 ar of our Lord 
eighteen hundred and thirty-three, and this dd enda11t, afttrwards, but 20 
nt what precisr. time he does not recolkct and therefore cannot state, 
received of said Coursen, forty dollars, which he p,id over to the 
said Ju I in. 

And this ndmi:s that the said test.itor in his life timC', 
recPivcd divers sums of money of the personal estatP. of said Jr,cob 
S. Thompson deceased: fo·r the use of the said Juliu, but how much 
or o.t what tim"', or what dispos1tion he made of the .samr: he has uo 
knowledge, except from the books of account oft.be said testntor, by 
wh,;ch it appPars, and therrfore this drf'"ndnnt admits that the said 
testator, rPceived of the S9.id Jacob T. Sharp, administrator: &c., of30 
the said Jacob S. Thompson, in Pennsylvania, on the eighth day of 
February, in the year eighteen hundred and thirty-three, the sum of 
one thousand three hundred and fifteen dollars; and of one Hrnry 
J. 13uttcrworth, on the nineteenth day of April, in the year eightcm 
hundred and forty-three, the sum of nine dollars: b,sides tbc said 
sums, he has no knowledge that the said testator received any other 
moneys of the said perrnnal estate. 

And th,s defcn<l,rnt states that by the said books of account, it also 
appears that the said testator has charged the said Jultn Ann with 
divers sums of money by him paid to and for tlte s,1id Julia Ann, 40 
for expenses of the partition of the said real tstate, and of a contro-
versey respecting the same, before the prerogative Court of this 
State, and for board, and tuition in music, travelling expenr-e~, and 
necessary and suitable things iurnisherJ t.o the said Julia after she 
attained the age of twent~1-one yenrs, amounting in the whole lo the 
sum of thn:e thousand one hundred and seventy-six dollars and 
twPnty-eight cents, and she\ving a bala:1ce against her of one thou. 
snnd five hundred and five dollars and thirty-two cents,a~ by refert 'nce 
to the said books now in the custody of the said defendant , and ready 
to be produced, as this Honorable Court shall dtrcct, will appear. 50 
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And this defendant further states that he is informed and believes, 
and therefore charges that the said testator paid ·cut diver~ other 
large sums of money for the said Julia not mentioaed in the said 
books of account, amounting to the sum of about one thousand dol· 
lars, which is a just charge against the said Julia. 

And this clefendant further answering says, that from the knowl-
edge he has of the tran.3actions of the said Testator, in relation to the 
property of the said Julia Ann, and from the understanding in the 
family while she still lived there before her said marriage, and from 

10 conversations between the said Testator and the said Julia, he believes 
and therefore states that the whole amount of money ,received by the 
said Testator for her was paid out and expended by hun for her use 
and benefit, or paid to her; and this defendant recollects on one oc-
casion, \Vhen this defendant and the said Testator were conver-
sing in the presence and hearing of the said Julia, about her property, 
that the said Testator said, "she,'1 (the said Julia) was spendin5 too 
much money, and had already spent more than was due to her, and 
at another tirfle after the said Julia had been spending some time at 
the City of Washington she mentioned to this defendant that the said 

20 Testator would not le: her have as much money as she wanted, and 
has told her that she had spent all the money that he had received 
for her from the Estate of her said Uncle. 

And this said defendant further states that he verily believes that when 
the said Julia left the house of her father, the said Testator, after her 
said marriage, she was largely indebted to him for moneys paid to 
her and for her use and ~enefit, and that it was so understood by her 
and her said husband. 

And this defendant further says he is informed and believes 
that the said Julia afrer her said marriage was the constant ob-

SO ject of the bounty of her father, the said Testator, and ,hat he paid 
to and for the said Julia, and to the said M:1ses Bigelow, on her ac-
count, diverse forge sums of money, but at what times and in what 
sums this defendant does not know and caonot state, and hlso gave to 
her and her said husband soon after her said marriage, and up to the 
time of his death, the possession a large and valuable farm in the s;aid 
county of Warren, in a part of which the said Testator had a life 
G'State, and in the residue the fee simple, and suff<.!fed them to re-
ceive the rents and protlit3 thereof to the amount annually of at least 
three hundred dollars. 

40 And this defendant further says that from sundry letters of the said 
Moses Bigelow addresS<d to the said Testator, and frorn sundry ac-
counts and stc1tements in the hand writing of the said Testator and 
the said Moses Bigelow, it appears and this defendant believes and 
therefore states, that the said Testator pai<I and advanced large sums 
of money to the said Moses Bigelow, portly to the individual use of 
the said Moses Bigrlow, and partly for the use of the firm and part-
nership of Bigelow, Canfield & Ingraham, with which he was con-
nected, but as this defendant believes, all at the particular request of 
the said Moses Bigelow, and to assist him in his business and affairs 

50 amounting in the whole to a very large sum of money, but to what 



15 

sums the defendant docs not know, but he beard the said TeslalO, 
say a short time before his death that he had advanced for the said 
Moses Bigelow in money and property, seventy five thousand dol-
lars and would loose that amount by him, all which this defendant 
humbly submits is inconsistent with lhe idea of any indebtedness o{ 
the said Testator to the said Julia as set forth and claimed in the 
said Bill of Complaint. 

And this defendant denies that he has ever been requested lo ren-
der any statement of the account of the said Testator as Gua 0 dian of 
the said Julia, or otherwise, either by the said complainant or any l 
person en his behalf, and he also denies that he ever had any notice 
or knowledge whatsoever, except by the said Bill of Complaint, of the 
execution by the Jaid Moses Bigelow and Julia his wife, to the said 
Complainant of the said Deed of Trust as set forth in the said bill. 

Aud this defendant further says, that he would at any proper time 
at the request of the said lVloses Bigelow, and Julia his \.\·ifr·,or either 
of them, have exhibited to them, or either of them, the said books of 
account of the said Testator! and given them all the imformation he 
possessed concerning the same, but that neither the said Moses Bige• 
low or the said Julia, ever applied to, or said anylhing on that sub.20 
ject to this defendant nor has any application been made to 
this defendant for that purpose, on behalf of either of them, ex-
except it be by a letter from Alexander C. M. Pennington, E8q, the 
sol1ci1or in this causi,, dated March the 13th, in the year of our Lord 
eighteen hundred and fony-five, long aft, r the execution of tbe said 
dee<l of trust purporting to be written in beho!f of the said Julia. 

And this deft.·ndant further sc1ys that lhQ said Samuel Fowler, de~ 
ceased, by his said last Will and Testament in the said Bill of Com. 
plaint mentioned, devised a tract of land and premises in the township 
of M,1nsfield, in the county of Warren,cuntaining twenty-eight acres, 30 
with valuble buildings and improvements thereon, in trust for the 
said .Julia during her life, and after her death to her children, 
and did also give and bequeath unto his executors whatsoever 
sum or sums of moneys should at the lime of his death be due 
to him from the firm of Bigelow, Canfield and Ingraham, or 
from on y of the individuals of that firm, in trust to and for the exclusive 
use and benefit of the said Julia to oe paid upon her order and receipt. 
And did also give and divise to the said Julia, in fee Lhe equal un• 
divided eighth part of his real estate, not therein before devised. 

And this defendant says that the value of the real estate so devised 40 
to the said Julia greatly exceeds the whole amount of money which 
the said Testator ever received or ougbt to have received and collected 
as the Guardian of the saidJulia,anct that the amount of the money due 
to the said Testator at the time of his death from the said Bigelow,Can-
field&Company, and some of the individuals of that firm,also greatly 
exceeds any sum or sums of money which the said Testa.tor ever re~ 
ceived or ought to have re~eived as the Guardian of the said Julia, 
and That the securities for the said debts have been and were paid and 
transferred to the Complainant before the filing of the said Bill to 
Complaint upon the order and receipt of the said Julia. And this 50 
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defendant humbly submits to this Honorable Court,and respectfully 
insists that the said devises and bequests are and should be taken in 
satisfaction of any dt>mand which the said Julia might have had 
against the said Testator in his life time.and that neither the said Julia 
nor any pnson on her behalf have any.right against the Ex6'cutors 
of the said Testator to have an account of the said Guardianship. 

And this defendant funher answering says that he 0dmits that the 
said Testator by his said last Will and Testament, after bequeathing di, 
vers specific and pecuniary leg11ciPs, and directing the payment of 

10 divers annuities and devising certain parts of his real estate, did by 
the residuary clause of the said Will b,queath and devise to his said 
sons, Samnel, E-If'nry Ogdf'n, Robert Ogden, and John, and to his 
daughters, J ulia,:Ylary Estelle, Rebecca and Clarinda, all the rest and 
residue of his estate real and personal , to be equally divided be-
tween lhem, and give power to his said Execulors to sell such parts 
of the real estate in that clause devised as to them should seP.m most 
advantageous to his estate as is in the said Bill of Complaint set forth. 

And this defendant also admits that the said Julia Ann Bigelow 
in the said Bill of Complaint named, was the daughter of the saiJ 

20 Testator, and the person called Julia, in the said 'Will, and that she 
alt:i.ined the age of twenty-one years 1 on or about the sevtotcenth day 
of February, in the year ol our Lord eighteen hundred and thirty-
four, and intermarried with the said Moses Bigelow, on, or abont the 
fourth day of February, in the year of our Lord eighteen hundred and 
thirty•six, as is in the said Bill of Complaint mentioned. 

And this defendant furthe,r answering, states that the s~id Testator, 
at the time of his death, left a paper in his own hand writing, pur-
porting to be a Codicil to his said la;t WiH and Testament, in the 
word_;; and figures following~ that is to say: 

30 "This is a Codicil to be added to the last Will and Testament of 
me Samuel Fowler, of Franklin Fumnce, New.Jersey; which beais 
date, on, or about the fourth day of December, 1842. 1st. 1 do here-
by ratify and confirm my said Will, tn all respects, so far as any part 
thereJf shall be revoked or altered, or additions therto by this present 
Codicil, and first, the first bequest in said Will made to my wile Re-
becca, wherein I have bequeathed to her so much of my household 
furniture as she may rrquire fur her own use, it is my will and in-
tention herebv to alter and rC'voke the same, so far in this Codicil as 
to say, that i' give and bequeath to her so much of my household 

40 furniture as she may require for her own use, and so much as may 
be required for the use oi our children that may wish to reside with 
her, and at her decease, all the aforesaid furniture to be. rqually <lt-
vided among my four daughters, Julia, E!Stellei Rebecca and Cla-
rinda." 

"In the last bcqueH, in the aforesaid Will, I hereby revoke that 
part of the same, so far as relates to my daughter Julia 11 as by ref• 
erence to the same when produced will appear. And this dt-.fendant 
says that he was advised by Counsel, and believes that he would have 
been able to prove that the said Codicil was m•de and intended by 

50 the said Testator, as, and for a Codicil to his said last Will and Tes-
A 
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tnment, and that the same was sufficiently signed and published to 
make it effectual to pass personal estate, and that the defendant nod 
his Co-Executor, soon after the death of the said Testator, were about 
to prove the said Codicil when the said Moses Bigelow, filed, or 
caused to be filed, in the Office of ;he S1mogate of the said County 
of Sussex, a caveat against the proving thereof; in consequence of 
which, such proceedings were thereupon had in due course ~flaw, 
that tbs matter of provioCY said Codicil was set down for hearmg be• 
fore the Judges of the orphan's Court, of the said County of_ Sussex 
al a special term of said Court, held on the ninth day of Aprtl, A. D. 10 
eighteen hundred and forty-four, and afterwards continued to another 
Term ; that while the saidmaller was so pending in the said Court the 
said Moses Bigelow, proposed lo this defendant and to hiico-fegatees 
an arrangement of the said matter, and afler various propositions, and 
conversation., proposed, that if the other residuary legatees would 
transfer to him, or to some person whom he should name, certain 
note,:; and claims whi:::h the said Moses Bigelow, had before then 
transferred lo the said Testator, as a payment of the amount thereof, 
upon his claims upon the said Moses R1gelow, and the firm of Bige-
low, Canfield and Co., and which are particulady mentioned in a 20 
r.ertJin article of appointment, or order 0£ the said Julia, hereinafter 
set forth, ainounting in the whole to the sum of five thousand one 
hundred and seventy-nine dollars and seventy-one cents, besides in-
terest then accrued thereon, and which were then held by this de-
fondant as assets of the said estate, and would pay to him the said 
Moses Bigelow, the su.rn of seven hundred dollars, he and his said 
wife would take the same in full satisfuction of all claim and demand 
upon the personal estate of the said Testator, except that portion of the 
same which was bequeathed, in trust, for her tho said wife of the. said 
Moses Bigelow. And upon this defendant's declining this proposi-30 
tion, the said Moses Bigelow urged the same with great importunity 
and among other to induce the said legatets to assent thereto, 
he stated that if those notes and claims were placed within his con-
trol, he could wtth :hem, and the money he asked compromise and 
pay all the debts outstanding against him, and be able to resume busi• 
ness and thus provide for, and benefit his family more than in any 
other way, while, if the said nott'S nod claims rem:tined in the 
hands of the E.<ecutors, their efforts lo collect them would probably 
be ineffectual, as the debtors on the said notes and claims were of 
doubtful ability to pay, and that a very constderable loss would be 40 
sust:tined, and after consultation and reflection, the said legatees, in-
cluding this defendant, considering that probably the said notes and 
claims could be turned to good account by the said Moses Bigelow, 
and be of great service to him and his tamily, and that they might 
be in whole or in part, lost lo the estate if retained by the Execu-
tors, and considering that the sum of seven hundred dollars was a 
mere gratuity, and not due to the said Moses Bioelow and his wife 
but that it might and probably would, be the ~eans of preserv10: 
the friendship and harmony of the family, agreed to the said propo~ 
sttton of the said M,se, Bigelow, and il was then supposed that all 50 



18 

controversy about the said estate was settled let ween the said parties· 
and this defendant further says, that the ,aid Moses Bigelow thed 
produced a draft of a receipt which he proposed to give upon the 
pa, ment of the said seven hundred dollars j but lhe same wa~ ex-
cepted to by this defendant, because by the agreement between the 
parties, a release from all claims againJt the personal estate waa to 
be given, and thereupon a form of such release was furnished to the 
said l\loses Bigelow, to be executed by himself and wife, in such. 
manner that it might be duly recorded as un acquittance of the said 

IO Executors. 
And thrs defendant further states that al a suLsequent day the said 

Moses Bigelow presented to this defendant, a release, which he be-
lieves was copied from the draft furnished as aforesaid, or was to the 
same rtfect, purporting to be exec11ted by the said ~loses Bigelow, 
and his said wife, in the presence of a female wholly unknown to 
any of the Executors or Legatees,and whom he said was the nurse 
of his said wife, and upon this defendant exceptinl! to the execution 
of the said release because of the obscurity of the subscribing wit• 
ness, but more particulai-ly for want of a proper arknowlfdgement 

20 of his said wife, the said Moses Bigelow pretended to be offt'nded at 
what he ~uggesttd was a wnnt of confidenct in him, and a reflection 
upon the integrity of himself and wife, and an insinuation that they 
would be gutlty of r epudiatmg their contract, but this defendant insis-
ted upon a release duly signed and acknowledg,d by the said Julia 
before a proper officer, and afterwards, on or about the sixteenth of 
May in the year ofour Lord eighteen hundred and forty-four, the said 
Moses Bigelow produced a release executed by the said Moses 
Bigelow, and Julia his wife, and duly uclrnpwledged by the said 
Julia, before one of the Masters of this Court, which said release is 

30 to the tenor and effect following, that is lo say:-" Know all men by 
these presents, that we, l\loses Bigelow, and Julia Ann Bigelow his 
wife, both of the city of Newark, and County of Essex, nnd State of 
New Jersey, the said Julia Ann Bigelow being the daughter of Sam-
uel Fowlt'f, late of Hardyston, in the County of Sussex, in the said 
State deceased, and culled Julia, in and by his last Will and Testament 
do hereby confess and acknowledge that we have .had nnd rcceiv,d of 
and from Elias L'Homedieu and Samuel Fowler, ofthesaid township 
of Hnrdyston, acting Executors of the said last.Will and Testament 
of the said deceased, the sum of seren hundred dollars in full pay• 

40 menl and satisfaction of all legacy and legacies distributive share 
and shares, of the personal estate of the said deceased, to which we 
or either of us are, or is, or may be entitled by law under the said 
last Will and Testament, save and except, nevertheless, the legacy 
and bequest in the said last Will and Testament contained, whereby 
the deceased, gave and b,queathed unto the Executors thereof, what-
ever sum or sums of money might at the time of his decease be 
due to him from Bigelow, Canfield & Ingraham, or from any of 
the individuals of that firm, in trust, and to, and for the exclusive 
use and benefit of his said daughter Julia, to be paid upon her own 

50 order or receipt,and save and except, also, all the estate, right, interest, 



produce and profits which we the said Moses Bigelow ?"d Julia Anll 
Biaelow, or either of us, have. or has, or may have m the tf'al es-
tat; of thA said deceased, or any part thereof, which may be sold by 
the said Executors, under, and by virtue of the said last Will and 
Testament. In Witness whereof, we have hereunto set our hands 
and seals, this the thitteenth day of May, in the year one thousand 
eight hundred and forty-four. . 
Sianed, Sealed and delivered in the? Sg'd. l\losEs BIGELOW. 

'presence of J. P. Pennington. 5 Sg'd. JuLIA ANN BIGELOW. 10 
And this defendant further says, that upon the delivery to him of 

the said release he delivered to the said Moses Bigelow, in the pres-
ence of the said Complainant, the note of this Defendont for the said 
sum of seven hundred dollars, which was received as payment of 
the-said sum of money and has since been paid by this defendant, 
and at the request of the said Moses Bigelow, transfered and deli,·er-
ed the said notes and claims purouant to the proposition of the said 
l\1oses Bigelow and the said agreement, aud also by the appointment 
and direction of the said Julia, hereinafter recited, and this defendant 
further states that as the said Codicil related only to the interests of 20 
the said Julia in the residue of the said personal estate, and to the 
household property, and that having adjusted the claim of the suid 
Julio, in the manner aforesaid, and obtained a full release and dis-
charge of tho said interest, and having alio made a salisfactorr ar-
rangement with their mother, about the said household property, the 
said residuary legatees were advised arid believed that it was unneces-
sary to prove the said Codicil, and accordingly proof of the same was 
not attempted. 

Andthis defendant further answering says, that the said release of 
the mid Moses Bigelow and Julia his wife, was given by them with 30 
full knowledge of sa;d Moses Bigelow, and as this defendant was in-
formed by him, and believes with the full knowledge and consent of 
his said wife, and this defendant denies that the said release was 
procured by any threc,1.ts or misrepresentations, concealn1ent or decep-
tion of any kind, by him, to, or upon, the said Moses Bigelow, either 
directly or indirectly, or that he ever withheld from the said Moses 
Bigelow, or his said wife, any information which he possessed, or 
which either of them desired to receive of him respecting t~e said 
estate, but he expressly states that he informed the said Muses Bige-
low before the execution of the said release, truly, of the amount of 40 
the personal estate of the said Testator, to the best of his knowledge 
and belief, and this defendant denies that he represented to the said 
Moses Bigelow, or any other person that the indebtedness of the 
said Jo,eph E. Edsall (in the complainants bill of complaint men-
tioned) to the estate could not be collected because of the defence of 
usury which could be set up against the same, or any thing to that 
effect. 

And this defendant further says, that he may and probably did tell 
the said Moses Bigelow, as in truth he might, that the in~ebtedne,s 
of the said_ Joseph E. Edsall to the said estate, was of very long stand-
JOg and might probably be defeated by the plea of the statute of limi- 50 
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ta.tions, and that the transactions concerning the same were very 
loose and might be difficult to prove, and the amount uncertain, if the 
said claim should be resisted. 

And thi• defendant fttrther denies, that he ever made any misrep• 
resentation to the said Moses Bigelow, respecting the Bond and 
Mortgage, upon the property called :he Franklin Furnace property, 
but he says he believes he did state to the said Moses Bigelow, truly 
what he supposed to be the amount due thereon, since wh;ch time a 
claim for an allowance upon the said Bond and Mortgage has been 

10 made by the owners of the equity of redemption of the said property for 
an alledged deficiency in the quantity of lands conveyed by the said 
'restator to the Mortgagors, and to secure a part of the purchase mon-
ey, of which land the s,iid Mort.gage was given . 

And this defendant humbh- submits to this Honorable Court, 
whether the attempt of the complainant, and of the said Moses Bige· 
low and of Julia his wife, through the said complainant to repudiate 
the said lease, and to avoid the fair and legal effect thereof, is not a 
fraud upon the said Executors, and upon the said legatees, and wheth-
er the condue.t of the said Moses Bigelow, in procuring lhe arran15e-

20 ment of the controversy about the said Codicil, has not the appear-
ance of settled design and practice upon the said Executors and lega· 
tees, to deceive and defraud them, and whether such conduct and 
practice will be countenanced by this Honorable Court; and he prays 
that the said release may be declared by this honorable court, to be 
valid and a good and effectual acquittance of the said Executors from 
any claim of the said Moses Bigelow and Julia his wife, or of any 
person under them to the perso'nal estate of the said Testator therein 
mentioned. 

And this defendant furtner answering states, that, alihough the 
30said complainant was present at the time this defendant delivered to 

the said Moses Bigelow, his note for the said sum of seven hundred 
dollar,, as aforesaid, and saw, and knew, as the defendant believes the 
nature of the whole transaction, yet he gave no notice to this defen-
dant, nor said a word to him about the said tru!I deed, or that he was 
the trustee or rep:esentative of the said Julia, nor was any intimation 
of that kind given to this defendant, except what was to be gathered 
from the said appointment, order, or receipt made by the said Julia, 
in the words and figures following: "Whereas, Samuel Fowler, 
late of the township of Hardyston, in the county of Sussex, in the 

40 State of New-Jersey, deceased, duly made, signed, published his last 
Wil I and Testament,and thereby gave, and b,queathed as follows, (that 
is to say:) Item: I give and bequeath unto my said Executor, what-
soever sum or sums of money may at the time of my decease, be due 
to me from Bigelow, Canfield and Ingraham, or from any of the in-
dividuals of that firm, in trust, and to, and for the exclusive use and 
benefit of my said daughter Julia, to be paid upon her own order 
and receipt, and whereas Moses Bigelow, one of the individuals of 
the said firm was individually' indebted to •.he said deceased, in a largo 
amount of money, at the time of his decease, for which a Judgment 

50 had been obtained in the Supreme Court of Jud,cature 1 in the State 
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of New-Jersey, .aforesaid, and _as collate.ral security fo, the said mon-
ey so due as aforesaid, from him to the sa_1d Samuel Fowler, did as-
sig-n and transfer, and set over to the said Samuel Fowler, on the 
hVenty-second Jay of March, in the year one thousand eight hundred 
and forty-tnree, sundry promissory notfs, six in number, drawn by 
Benjamin Terry, payable at the State Bank, at Newark, to the or-· 
der of the said l\loses Bigelow, and by him endorsed, one dated 
Ne,vark, November 12th, 1842, payable in ,ix months after date, 
fur $208 08; and the remaining five dated March 18th, 1843: one 
payable in four months aftr,r date for $305 15; another six months 10 
dfter date for $592 87; another eight months after date for $592 87; 
another ten months after date for $592 87; and the remaining note 
payable twelve months after date for $592 87; for which the said 
Moses Bigelow now holds the receipt of the saiJ Samuel Fowler, 
expr'essing the purpose for which the same were so assigned as 
aforesaid, and whereas the said firm of Bigelow, Canfield and In-
graham, was also indebted to the said deceased, at the time of his 
decease, in a large amount of money. and as collateral security for 
the said money as due as aforesaid from the said firm of Bigelow, 
Canfield and lngraham, to the said Samuel Fowler, Moses Bigelow 1 20 
one of the indiv-iduuls of said firm did assign1 transfer and set over 
on the 24th of April, I 843, the proceeds of S. S. Merriman's note, 
due on or about June 16, 1842, payable to the order of Bigelow, 
Canfield, and Ingraham, for $518 05, then in the hands of 
Bliss and Baldwin, of Gainsville, Alabama, for collection, and 
did assign~ transfer and 3et over on the twenty-fourth of April, 
1843. for the purpose last aforesaid, a note of Banou & Wilson, 
dated St. Francisville, May 21st, 1842, payable to the order o/ Bige-
low, Canfield, and Ingraham, on the sixth day of February 1843, 
for four hundred and twenty-two sixteen hundredths dollars, and also 30 
did assign, transfer and set over to the said l:.;amu€1 Fowler, on or 
about the 24th day of April, 1843 for the purpose last aforesaid, by 
an order on J. W. Brunote, the monies he might collect on Collins' 
and Bald,vin's two notes, endorsed by M. L Meeker, of about seven 
hundred and eight dollars each: and whereas the said notes and 
claims are now held by the said Executors as the legal representatives 
of the said deceased, and for the purposes for which the same were 
so assigned, as aforesaid, as per the receipts now held by the said 
Moses Bigelow, and whereas by the force operation and legal effect 
of th~ said bequest hereinbefore recited, the said Julia, the daughter 40 
of the said deceased, has become entitled to the said notes as collaterals 
to the indebtedness bequeathed to her as aforesaid,now I,Julia Ann 
Bigulow, the wife of !\10:;es Bigelow, the daughter of the said Sam. 
uel Fowlec and the legatee in the said Will mentioned, do hereby 
authorize, empower and order and dfrect the Executors of said de-
ceased, to assign and transfer all of the aforesaid notes, Claims and 
demands, to Samuel H. Pennigton, of the city of Newark, in the 
county of Essex, and State aforesaid, and I do hereby declare that 
upon such delivery of the same or transfer legally made, this writing 
shall be a full and effectual receipt for the same from me, and a full 50 
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and effectual discharge of the said Executors therefrom. Witnes• 
my hand and seal this thirteenth day of May, one thousand eight 
hundred and forty-four. 

Signed, sealed and delivered I J A B S L s I 
in presence of S ULIA NN IGELOW. l . . 

Signed, J.P. PP8NNINGTON. 
U pan which said appointment is endorsed the receipt of the said 

complainant, in the following words, that is to say: "Rece_ived 
Newark, May 16th, 1844, of Samuel Fowler, of the township of 

10 Hardyston, in the County of Sussex, in the State of New Jersey, 
one of the Executors of Samuel Fowler, an assignment of all of the 
notes claims and demands mentioned and described in the within 
order. Signed, SAMUEL H. PENNINGTON. 

And from two other orders or receipts respecting the claims of 
the said testator against the said firm of Bigelow, Canfield and 
Ingraham, or some of them, which had been bequeathed in trust to 
the said Julia, by which said orders or receipts, signed by the 
said Julia, and bearing date the seventh day of May, A. D. 1844, 
and now in the custody of this defendant, and to which he refers 

20 will more fully appear. 
And this defendant further says, that the said Moses Bigelow had, 

pending the negotiation about the said codicil, stated that the notes 
and claims by him transfered to the said Testator, on account of his 
claims against the said Moses Bigelow, and his said partners, were 
collateral security for so much of the said claims, and as such con-
stituted a part of the said trust. property bequeathed to the said Julia, 
and al the time of the payment of the said sum of seven hundred 
dollars, as aforesaid, to the said Moses Bigelow, it wa, also sv in-
sisted, but this defendant then claimed and still claims that the said 

30 notes and claims so transferred to the said Testator were not collate-
ral to the claim of the said Testator, but were taken as a payment 
of so much thereof, but this defendant believes and was so advised, 
that if the said notes and claims were tronsfercd according to the 
order of the said Julia, and the request and desire of (he said Moses 
Bigelow, and a proper release and acquittance was executed to the 
said executors, it was of no consequence to them, nor to the said leg• 
atees, whether the said notes and claims were considered as collate· 
ral security for, 01· a payment on the said clai11i"s against the said 
Moses Bigelow, and his said partnership firm, and therefore only he 

40 assented to the recitals contained in the said receipts or orders;· but 
this defendant expressly states that the said notes and claims consti-
tuted a part of the consideration of tho said release: although at the 
particular desire of the said Moses Bigelow it was not so expressed 
in the said release; und this defen/lanl in further answering says that 
af\er the settlement of the said claims of the said Moses Bigelow, 
and Julia his wife, to the residuary part of the personal estate, upon 
coneultation with the said residuary legatees, it was by them thought 
advisable not to complete and file the inventory of the said personal 
estate until they should ascertain the amount of money due from the 
said Joseph E. Edsall, and the amount of money due upon the said 

50 Bond and Mortgage upon the said Franklin Furnace property, and 
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-several other large and unsettled claims; but the said inven_tory nni 
.appraisement, so far as the aame could be made with certamty, anl 
a schedule of all the assetts and person•! property which ha<l come 
to the knowledge of this defendant, were kept among the papers G' 
the said estate, and at all times accessible to and subject lo the exam 
inat ion of all the said legatees, and other persons interested in sait 
estate, and no concealment of any kind was made or attempted i1. 
reference to any of the assets, or property of the said estate; but this 
defendant submits to this Honorable Court, nnd respectfully insists 
that the suid Moses Bigelow, and Julia his wile, having received all 
the share or part of the said personal properiy due to them and given 
their ncquitance and release for the same, have now no right by 
themselves, or any other person for them, to call in question the acts 
aud conduct of the said executors respecting the same, or respecting 
the inventory thereof, or any proceedings relating thereto j but, if, 
in the opinion of this Honorable Court, the said deed of release 
should not be construed and taken to be an absolute bar of any fur-
ther claim of the said Moses Bigelow, and his said wife, to the said 
personal estate, that then this defendant may b• permitted to prove 
the said codicil, and that due and legal effect may be given to the 2 
sume, and that the said notes and cliiirns transferred in pursuance of 

the said agreement, may be restored to this defendant, to the end that 
the same may be applied. in due coucse of administration, according 
to the directions of the said Will, and that the said sum of seven 
hundred dollars, paid to the said Moses Bigelow and his wife, may 
be refunded to this defendant, or made a charge to the said Julia, lo 
be paid and allowed out of the said claims bequeathed to her in trust 
as afore•aid, or that your Honor would make such other order and 
.decree res.pe.:ting the .said notes and claims transfered, and money 
paid, as shall be equitable and just, S 

And this defendant denies all unlawful combination or confedera-
·CY in the said Bill charged without that, that any other matter 
-or lhing material for this defendant to make an3wer unto, and not 
herein or hereby well and sufficiently answered, confessed or avoi-
ded, traversed or denied, is true to the knowledge or belief of this 
defendant, 

All of which matters and things this defendant is ready to aver, 
maintain and prove as thlS Honorable Court shall direct: and he 
humbly prays to be hence dismissed with his reasonable costs and 
.charges by him in this behalf most wrongfully sustained, 40 

DANIEL HAINES, Solicitor, 
And of Counsel with Delendant. 

New Jersey, ss: 
Samuel Fowler, the above defendant, being duly sworn, on his 

.oath saith, that the acts, matters and things set forth in the foregoing 

.answer, so far as they relate to his own acts are true, and so far as 
they relate lo the acts of others he believes them to be true, 

SAMUEL FOWLER. 
Sworn to ond sub,cribed al Hamburgh, in the County of Sussex, 

this 26th day of January, A. D. 1846. 5, 
WALTER L, SHEE, Judge, &c, 



• 

The several answer of Elias L'Hommedicu, one of the defendants 
to the Bill o/ Complaint of Samuel [\. Pennington, the Corn-
plainant :-
This defC'ndant now and at all times sav;ng nnc.l reaerving to him~ 

self all, and all manner of advantnge of rxcrptions to the m:iny 
errors, untruths! uncertainties and othtr imperfection8 in the said Bill 
of Complaint contained: for answer thrrrto, or unto so much thereof 
ns this dtf11 ndant is advised is mate;ial for 1i·1m to make answer 
unto, he answers and says, that he admits it to bt? tl'lue as set forth in the 

10 the Dill of Complaint, that the said Samuel Fowler, late of Hardys-
ton, in the County of Sus~cx, now dPcensed1 did, in his life tirhc, 
make nnd publish his last Will and Testament, bearing date on or 
nliout the fourth day of December, in the year of our Lord one 
thousand eight hundred and forty l\\'O, and thereby conHitute and 
appoint his sons, Samuel, Henry Ogd,n, Robert Ogden, and John, 
together with Danid Haines, and this defendant, the Executors 
thereof. And this defendant further admits that the said Samuel 
Fowler deportee! this life on or about the twenty-sixth day of F,·bru-
ary, iri the year of our Lord one thousand eight hundred and forty-

20 four, without h<H'ing altered or revoked his JaiJ Will, excepting as 
hereinafter mentioned, and that he, this defendant, and the said Sam-
uel Fowler, son of the said testator, duly proved the said Will before 
the Surrogate of the said County of Sussc:1', on or about the four-
teenth day of March, in the year last aforesaid, and took upon them-
selves thr burthen of the execution thcrc,of. 

And this defendant states that he believes that the said testator in 
rippoinling other persons besid.es his own sons Executors, was inf1u-
1'11Ct'<l by the consideration that those other persons would act as the 
advisers and counsellors of his sons, and that they would not bo 

30 required to tnke an nctive part in the management and s1 ttlcmcnt of 
the said estate. And this defendant after tho proof of the said Will 
w:is informed and believed that such also were the views of the family 
of the said tcstntor. and that they \Vere willing and desirous that the 
Co Executor, Samuel Fowler, should be the acting Executor, and 
nHend to the managemrnt and settleroent of the said estate. 

Anrl this defendant further states that this Co-Exeeutor resided with 
the family at the late residence of the said testator, "here the books 
and papers were kept, and where jt was suitab~e and proper that 
the business of settling the said estate should be transacted, but this 

40 defendant lived some three and a half miles therefrom. For which 
reasons this drfendant has never taken po~se.ssion of or received any 
of the property or ,usetls of the .said estate, or in any wise intermed-
dled therewith, except to consult with and advise the s.1id eo-execu• 
tor and the legatef'S in relation thereto, and excepting thut he was 
present and aided in making the inventory of the goods and chattles 
of the said testator, But this defendant stales that he is informed and 
believes that the said Samuel Fowler did possess himself of the per-
sonal estate ol the said testator in the State of New Jersey, but has 
not to the knowledge or belief of this defendant filed any inventory 

50 therrnf; but ho is informed and belieres th,t an inventory has been 
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made of nearly all the said personal estate, but is yet incomplete, 
And this defendant further states that he has no knowledge of the 
exact amount of the appraist>rnent of the sc1id pers:onnl e8late, but 
from the best information he has, he believe:.s it to be about the sum 
of forty thousand do!!ars, 

And ttiis d, ft·ndunt furthrr answering says, that hr, was pPrsonally , 
acq1iarnlrd with the :said Jacob S Thompson, numed in the s<1id 
Bill of Complaint, and reco!lt:'cts hearing of his death, but at whHt 
time he has no recollt'ction, and therefore rnnnot stale: and this de-
fendant bas been inforrnf'd and believes, c1nd therefore admits that the 10 
said Jacob S. Thompson died intPstatP, and that the said Julia Ann 
B1gr·low as bis n1ecP and cne of his he1rs at law, bi-came euti1lid ut 
his death, to a share of his f'State real and personal, but to whc1t share 
or \Vhut an1onnt this ddPndant does not knuw and ran not :state. 

An1 this defendJnt further ans\.1,1ering statts, that hr has heard 
from the said Testator and believes and therPfore admits, that a part 
of tbe s:::iid real estnte of the said Jacob S. Thompson, was set otfto 
the said Julia, but when 1t was set off or what pa1 tor how much lnnd 
or the value of the annual rents and profits lhtreof, this dtfeudant 
does not know. 20 

And this defendant in further al'lswerinz admits, that the s;:iid Sam-
uel Fowler deceast:d, acted as the Guardi;n of the person a1Jd estate 
of the-said Julia and, took the charge of her real estate nftt-'r the 
same was SP.t off to her, but he has no knowledge of what disposition 
he mac.le thereof, nor whether he receivH.l any rt;nt or profits from the 
same, except from the books ot account of the said 'l'f'Stator 1 in 
which there is a charge to one Ma!'k Thomprnn for one yef111s rent, 
two hundred dollars, uoder date of April first, eighteen lrnndrt'd ilOd 
thirty-four, and a like charge for rent, two hundred dollars, under 
date of April first, eighteen hundred thirty-five, and a further 30 
charge of one hundred dollars, for propPrty rented in the 
year eighte~.>n hundred and thirty three, b11t on crtdits to the 
said Mark Thornpson for the same 1 but the said Testator has 
credited to the said Julia, on the tenth day of April, in the year one 
thousand eight hundred and thirty-five, the sum of one huudn -'d and 
eight dollars and thirty-four cents, for rf'nt received of the said Mark 
Thompson. There is also, on the said book, a charge to one Rich. 
ard Coursen of ninety dollars 1 for fPnt of a form under date of De-
cember, nineteenth, eighteen hundred and thirty-two, and a credit to 
the said Richard Coursen, of forty-five dollars, on the twenty second 40 
SPptember, eighteen hundred antl thirty-three, and of the sum 
of forty-five dollars without date, for money by him paid to the said 
Julia. Thrre is also on the said books, a credit to the said Julia, 
of the sum of forty-five do Ila rs, under the date of twenty-second Sep-
tember, eighteen hundred and thirty-two. 

An? this df'frndant further answering says, that he aJso finds upon 
tlie said books a credit to the said Julia, of the sum of thirteen bunired 
aod fifteen dollars, received on the eighth dc1y of F~b.uary, f'ighteen 
hundred and thirty-two, of Jacob T. Sharp, Administrator, &c., in 
Pennsylvania, of the said Jacob S. Thompson, and this defendant 
therefore admits that th6 said Testator received the last said sum of 50 
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money at the date of the said credit, but he has no knowledge 
or inform:ition of his having received any other monies of the est<.1te 
of the s·,id Jacob S. Thompson, for the said Julia: nor does the de• 
fondant know what disposition was mac.le of the monies above stated, 
excPpt f ·orn the said books upon which are sundry chargf'S for 
money paid to and for the said Julia, at sundry times, and exhibiting 
a Jarg+'! balance a,gainst her. 

And tbis defond,rnt furthn answering s:1.ys1 he has no knowledge 
or infurmation of the said Testator being indebted at the time of hi• 

10 deceasr, to the said Juli;1, but on the cOntrary he is informed and 
believes that he h,,d advanced to her more money than he had re-
ceived, for her or on her account., er ought to have received. 

And this defendant denies that he has ever been req11ested to render 
any a~count of the said testntor as Guardian of the s,1id Julia, or other. 
wise, either by the said Complainant 1 or any person on his behalf, or by 
any other person, except by a letter received from Alexander C. t\-1. 
Pt~nnington, Esq., the Sol1citor in the suit, dated M,irch 13, 1845, 
purporting to be wrilten in behrdf of the said Julia Ann Bigelow, in 
which ull account is requrstPd, as by reference to tbe same, will more 

20 fully appear; and he also denies that he ever had any notice or 
knowledge whatsoever, except by the said Bill of Corn plaint of the 
execution, by thP. said Mc:31"S Bigelow and Julia his wife, to the s,1id 
Complaina~t, of the said deed ol trust, as set forth in the said Bdl. 

And this dt.fendant funher says, that the said Testator by his said 
last Will and Testament, b, queathed and devised to the said Julia 
both real and p,,;sonal estate: to an amount and value greatl_y ex• 
ceeding the arnount of moru'es which the said Testator could or 
ought to hure received as the Gua1dian of the said Julia, and he 
sub-mits to this Honorable Cnurt whether he is bound to render any 

30 account ef the receipts and disbursements of the said Testator, as 
Guardian of the said Julia. 

And rhis df'fendant forther answering admits, thnt the snid Testator 
by hi.::i snid last \Viii and Testament, after bcqlleathing divers 
specific and pecuniary legacies, and directing the payment uf divers 
annuitil"s and devising certain pans of his real estatt>, did by the re. 
siduJry clause of the s;1mP, bl"queath and devise to his sons Samuel, 
Henry 04den, Robert 0Jden, and John, and to bis daughtPrs, Julia, 
1.Vl,try Estelle, R~becca, and Clarinda, all ihe rest and residue of his 
estate real and person;d 1 to be equally divided betwf'en them,and give 

40 powe1 to his s;1id Executors to sell such partE of the real eatate in 
that clause devisecl, as to them should seem most advantageous to his 
estate, as in the said Bill of Complaint, is set forth. 

And this defendant also admits, that the said Julia Ann Bigelo\V 
was the daughter of the said Testator, and the person called Julia in 
tho said Will; and that he is informed and believes and therefore 
admits that she attained the age of twenty-one years on or about the 
seventeenth day of February, in the year of our Lord eighteen hun. 
dred and thirty four, as in the said Bill of Compiaint is sel forth. 

And this defendant furthec answering states, that the said Testator 
50 at the time of his death, left a paper in his own hand writing, pur-
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porting to be a Codicil to his said last Will an_<l Testament, in and 
bv which he revoked such part of the said residuary clause or last 
b;q11est of the said \\!ill, as relates to his said daughter 1 Julia, as in 
and by 1he said Codicil, when produced before this Honorable 
Court will more fully appear. 

And lhis dPfPndunt further says, thDt he was ;id vised and believed 
that the said Codicil was properly signt'd and pub!i~hed to pass per-
sonal estate, and tirnt it could legally be ndrnitted to probate, as a 
Codicil to the last \Viii and Testament; rinc: this dt'feDda11t anJ his 
Co Executor were nbout to prO\'e the said Codicil, wh~n the s<1id 10 
1\iloses Bigelow caused a Caveat to be filed in the office of the Surro-
gate of the said county of Susstx, ngainst proving the same j by 
reason whereof, tiuch proceedings ,vere bad in due course of law, 
that the mutter of proving the said Codicil, was set down for 
hearing, and lhe parties in interesl duly citrd to appear before the 
Orphane-' Court, of the said county of Sus3ex, held at Newton, in said 
county, on the ninth day of April, in the year of our Lord one 
thousand right hundred and forty•four 1 and continued to another term 
of said Court, as in and by the said Canal and the minutes and 
proceedings oft he. said Court, or certifitd copies thereof, will, when 20 
produced, more folly appear, 

And this ddendanl fu1ther says, that while the said matter of pro-
ving the said CoOicil was pr,nding in the said Cot~rt, he was consultt 'd 
about a proposition which he was informtd and believes was made by 
the said Moses Bigelow to his Co-Executor, for an arrangemlnl of the 
mntter in controversy .therein; by which the said Moses Bigelow pro-
posl-'d that he \vould make no further opposition to the proof oftbe :mid 
Codicil, but would, with his \vile, the said Julia, rele,ise all tbtir right 
interest and claim to tbe pnsonal estate mf'utioned in the stiid residua-
ryclause of 1he ,aid Will-if the other legatees would pay thcm,the30 
said Moses Bigelow and Juli;i his wife, the snm of Sf'HO hundrtd 
dollars: and procure the transfer to such pefson as thf-'y should name: 
of cPrtain notes arJd claims which had before then been transferred 
to the snid 1\.,StcilOr in part payment of his claims against the said 
Moses Bigt>IOw and his paltuers in trade. 

And tbis dt·ft'ndant further says, 1hat the said notes and ciaims were 
all edged to be doubtful, and somr-of them in controversy in the Courts 
of the States of Virginia and Alabama, and might be in purl or in 
whole lost to the said tstatf-'1 but that thf'y could be advantagtously ap~ 
plied by the said Moses Bigelow in payment of his dcb1s and be of 40 
great sen.ice to him and his family, & in view of all the circumstances, 
this defendant was satisfied with the proposition, and advised that the 
leiratt>rS should accPpt it. 

·A,,d this defendant further says, that he has no recollection of ev-
er having any conversation with the said lVloses Bigelow about fbe 
said estate, or about the said \Vil] or Codicil. but he was informed. 
and believes, tbat the said proposition was m~de and acceded 1.0, and 
supposed that all difficulty and dispute about the said personal estate 
had ceased uritil he was served with process in this suit. 

And this defendant further says, that he is informed by the said Co- 50 
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Executor,and beliei·es that he paid to the said Moses Bigelow the said 
sum of seven hundred dollars,und transferred and deliverrd at his re-
quest1 and accoro1ng to lhe order: anJ appointment of his said wife Lhe 
said notes aud claims acco1·ding lo the terms of the proposition, nnd that 
the said :\.Jos, s Bigf-'low1 delivered to the said co-ext-c11tor the det'd of 
relea~e of h ir'nsf-'lf and \\. ifo to a II the rniduf' of thP. said prrsona I ( Hate 
rnentiont.'U in the soid h15't cl11use of the said ,vi11, exrcul(•d m due 
form of the law, and also the said receipt of the complainant in this 
suit, as the appOintt'e of the sr1.id Julra, for the said nott-s aud claims, 

10 as in anJ by 1he s,1id de1•d of release and the said order or appornt-
ment and the said receipt thereon, and to \\ h1ch for grt-ater ccnainty 
this defendant refers, will, when produced before this Honorabla 
Court, more fully appear. 

And this defendant further answering denies that he ever made 
any threats misrepresentations or concr.alments whatsoever, resprct-
ing the said c:statc, either to the said Moses Bigelow or any other 
p,,rson; or that the said deed of release was, to the know I, dge, in-
form ,tion or b..Jief of this ddendant procured bv any fraud or un-
due means, and he humbly submits to this Honorable Court, nnd in-

20 ~iats that the said ~lost·S BigPlow ::ind Juli1 his wifi•, and all and 
every person or pnsons clctiming for or under then1 or f'ithn of them 
are estopped by the said deed of releaS<·, and borr,d of any fu,ther 
claim in or to tbt' said pP.rsonal f'St-:te, end that tht-y have 110 right to 
an account for any part thereof, nor ,lo call this defendant before 
this I ionornble Court in relation thereto. 

And this d,fendant further savs, that he was informed and believes 
that the other matters mentioned in the said Codicil, were adjusted 
by and between the said le.g-atees :rnd their mother, and that 1here w::is 
cor1H·q11ently no nf"CPSSity of incurring the expense ofp1oving the said 

.30 Codicil, and that therefore it was not proved, butthisdt'fendant prays 
that if in the opinion of this Honorable Court the said de,·d of release 
shi1ll not bP. taken and construt•d to be an ab~olute bar to th~ r:laim of 
the st1id Moses Bigt'low and his wif,.., and of every other pt>rson 
claimrng under lhPm to the said personal t-Slate, that tht·n the SiJid 
Executors may still be allowed lo prove the said Codicil, and that 
due and legal efit-ct may be givt>n ro the same. 

And this defendant denies all unlawful combination and confed-
eracy in the said bd! charged, without that. that.:rny other 111attt>r or 
thing material for this drft•nd;1(lt to make, answer unto, and not herein 

40,or ht-reby well and sufficit>ntly answer, conft·ssed or a\•oided, tra-
versed or dPnied is true, to the !rnowledg1· or belitf of this <lt>fe11d:rnt. 

All which matters and things this defrndant is rearly lo aver 
maintain and prove, as thi;;; Honornble Court shall direct, and hum-
bly prays, to be hence dismissed with his reasonable costs and 
charges in this l,,-,h:df sustainl"d. 

DANH:L HA[NES, Solicitor, 

New-Jersey, ss : 
And of Counsel with Defendant. 

Elias L' Hummedieu, the above defendant, being duly sworn, on 
50 his oath soitb, that the matters and things set forth in the above an-

B 
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swer 1 so far ns relates to his own acts, and matters within his own 
knowledge are true, and so far as they relate to the acts of others he 
believes them to be true. ELIAS L'HOMMEDIEU. 
·Sworn to, and subscribed this 17th day of March, A. D. 1846. 

WALTER L. SHEF.,Judge, &c. 
Deposition of Witnesses: 
August 20, 1846. 
Jabez P. Pennington, Esquire, a witness produced on the part of 

,the Complainant, bt"ing duly sworn, according to law, doth depose 
and say, (a paper writing purporting to be a dt'ed of trust, executed 10 
by Moses Bigelow, Julia Ann Bigelow, and S,imuel H. Pennington, 
bearing dote the seventh day of May, A. D. 1844, and marked 
by me exhibit, P. No. 1, being shown to the witness,)--1 am a sub-
scribing witness to that paper; the same was executed in my presence 
and·Isubscribed my name thereto as such witness. 

And being cross examined: 1 saw them sign that paper, and in-
formed them of the contents: this was on the twenty-first day of 
lllay, 1844. 

And being re,examined, the 21st day of May, 1844, was the day 
the pttper wus aclrnowlPdged before mP, whether lt was executed be. 20 
fore, or not, I cannot say. I recollt'Ct of being there twice, but not 
the datP, except lhe date of the ac\rnow!t:dgment. 

And being re-cross examined, I dated the aclrnowledment on the 
day it was taken. I have no distinct recolJ~,ction of any other exe-
cution than at the time of the actrnowledgmf'nt; but ! have an im-
pre:ssion that it was previou!-ly executed before me, 'lnd that the ac-
knowledgment was sub3equently taken, so that the paper might be 
put on rt>cord, if necessarr, and that the suggestion of having it ac-
knowledged for the purpose of putting it on record, was made by 
Mr. Bigelow. 30 

Uuder these circumstances, I should not have dated the acknow]. 
edgrned: on the day it was firs: executed, but on the day I wrote the 
aclrnowiedgment. 

Moses Bigelow, a wi(ness produced on the patt of the Complain-
ant, duly sworn, according to law, doth df:'pose and say, (the 
Counsel with the Defendants first objecting lo the examination of 
this upon the ground that he is the same Mosf's Bigelow 
named in the Bill, the busl,and of Julia Ann Bigelow, whose sepa 4 

rate estute is the subject of thiJ controversy, and that he is interested 
fo the event of this suit:) Exhibit P, No. I, being shown to the40 
witness, I am a party to that paper which was executed on the day 
it bears date, I believe, (Exhibit P, No. 2, beinz now shown to 
the witnes3,) I have seen that paper before, and was present at the 
delivery of it; it was delivered, I believe on the day it bears date, 
the 16th day of May, 1844: the deed of trust (Exhibit P, No. I,) 
was executed prior to.the date ,of Exhibt P, No. 2; (ExhibHs P, 
No's. 7, 81 aud 9, being now shown to the witness.) I have seen 
tliese papers ~efore; the bodies of these papers are in my hand-
writing; these papers were exequted in pursuance of the deed of 
trust; (Exhibit P. No, 1 ;) I was present when three several re• 50 



30 

ceipts, forming part of Exhibits P, No's. i, 8, nnd 9, were gin:n; 
those rccC'ipts are in my own hand-writing, and were givrn on the 
days they bear d,ite, in my prt'sence: (E,hibit P. No. 2, being now 
shown to thB witne!3s ;) this 1s the assignment rrHntionl'd in thf'rn 
recf'ipt<.:1 ,1nd was dt"li\'C'rrd ut the same time the HCl'ipts were given. 
Samuel fl. Pennington, and Samuel Fowler, lwo of the panies in 
this suit, were present at the time the r,cripts wNe giHn: ::ind the 
assign,nent drlivcred; thPse pilprrs were cxecutc'd at the office of 
Alex. C. ;\,I, Ptjnnington 1 at the .interview betwr>en tho panics 1 have 

10 iust mentione<l. I had notihf'd prior to the date of thP assignment, 
~and of the trnnsaction which l h·we just mrntionrd, in the first 
place, :Vlr. Haines, one of the Executors named in the Will of the 
Tcslator 1 of the existence of the trust creatt:d by the deed of trust, ex-
hibit P, No. I, or rather l notified ~Ir. Haines that we had appointed 
Dr. Pennington, rrrustee. In conversation with Mr. Hainfs, relative 
to the estate of Dr. Fowler, I told him that we (meunini[ myself and 
mv wift>,) h:1d appoint('d Dr. Penning-ton: Tru~tee of all the interef!t 
ln- the "Slate of Dr. Fowler, in either of us, arising- undl'r the will. 
The date of this conversation was some four nr fh,e days prior to 

20 the execution of the assignmPnt giHn by Samuel _Fowler; this 
cot1versation took place lhr day before the executio.1 of those p<1pers j 
it was prior to the execution, and [ lliink the day b1,forr, I informed 
l\lr. S,1mucl Fowler, one of the otht'r Executorsof1he derd of trnst, at 
Tr1-nton. i\ly wife and 1 togethrr f'Xl'cutt-d a <lec·d of release to, I 
think, S,,mul'I Fowlrr: and Or. L'Horumediru j there was only one 
deli\·crcd j that deed \VclS executed 3fter lhc rxecution of tho deed of 
trust, rind alter the notice to 'J\.fr. Haines :wd Mr. Fowlrr, that I have 
rnention,,d, of the dt>ed of trust. The arrnngernt>nt ,, hirh resulted 
in the giving- of that drcd of release, I negotialt'd witb Messeurs 

) [-lain('.S and Samuel Fowler. I believe 1 did not negotiate that 
arrangemc·nt with any prrson than in the character of·Exl'cutor. 
:\Ir. llaines had not actunlly proved the \Viii, but by his appoint-
mrnt ,1s Executor in the ,viii, I treattd \\ith him in tha~ character; 
I did not act as the agent of the trustee, or with his lrnowlt'<lge in 
any rc•spPct in mal,ing that arrangemPnt; the trustee did not, to my 
knowledge>, at the time of making this arrangement, know of its 
existence, nor did he have the avails nfter it was made. I received 
set 1 en hundred dollars, as the consideration ,of lhat arrangement, 
which I used on my own :1ccot10t, for my own purposes. At the 

40 lime I mnde that arrangement; I did not know what was the t>Xtc-,nt 
of the Tt>stntor's prrsnnal property, nor did ~rs, Bigelow. l hnd 
previously asked Mr. Samuel Fowler what was the extent of the 
Tcsti11or's rnsonal rstatt-, and could grt no information f1om him, 
except as I enumernted, as to cenain claims, to which be would 
make sorne reply. 1 undertook to enuinl,rale before him, and. w 
him, claims of whirh I had some knowl1:dgc 1 and l enumernted 
about twenty-four thousc1nd dollars j he sa1<l the personal tstate 
would not amount to that; the amount enumeroted by me embrnetd 
a claim ugainst Jo,eph E. Edsall to about four or five thournnd 

50 dollars; to that he said it could not be collected, as the statute of 
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limitations would or could be pleaded. I named a claim against the 
Frnnklm Furnace as about t\\:ehe thousand dollnrs; he n·p/if·<l it 
it would'nt be tt>n, as he understood from i\lr. Amr$ there \\'Ould 
be a large crrdit for a large paymt·nt that had not be,-·n n~dit(-d. I 
do not know what is the amount of th<-' claim .:ig..iimt the Franklin 
Furn,1ce. I had spoken to Mr. Samuel Fowlrr Rboul filing an lnven. 
tory of the pPrsonal ntall'j [ Jo not distinctly rt•collect what rrply was 
made j I had appli1:-d a number of times btfore that time, at the Sur• 
rogat1/s office, for the purpose of ascenairnng \\;hetber an Inventory 
had been fil,·<l. (I was informed by a creditor in New York, (i\lr. tO 
Fairman, of the firm of Cleaveland, Lewis, & Co.,) that Mr. Samuel 
Fowler had been to him endeavoring to purchase a claim agninst 
•he late firm of Robinson, Bigelow, & Co., held by that firm, to 
somewhere about five thousand dollars; that he, (Fairman,) asked 
I\1r. Fowler his name, and th<1t be wrote his nanie down on a piPce 
o( paper, which Mr. Fairman showed to mr, in the hand-writing of 
Samuel Fowler. l was one of the firm of Hubinson, l3igl-'low, & 
Co.] This application was not made by my lrnowltdge or const'nt. 
This conversation between i\lr. Fairman and mr, wns in April. 
prior to the arrangement before spoken of. As soon as I h!::'.ard 20 
this, I immcdiat_t>ly took mra5Urt'S to have this deed of trust executt-d, 
confcrr[d with Coonse! on the subjPct. At tho time of the dt-'cease 
of the Testator, and of this arrangement: there Wt!S subsiMing a 
judgment agai11~t me in favor of the '!'t•stator, mentioned in the 
paper marked Exhibit P, No. 2. l\fr. f-l11ines spoke to me some 
two or Lhree times about.the Exrcuto1s stiling my lifo-intHe:5t in tbc 
renl estate inherited by my wife, under this judgment. There was 
such a suggestion ns this made at the commencemt'nt of this arrnnge-
rncnt, and 1 I thought, rather urged b, him, and on the part of the 
other Exl:'cutors. This idf'a did not ml:'et with my concurrence. 30 
He suirgested that it should be bought by tho Executors undt>r the 
trust power in the \Viii, this Judgmt'nl having bl:'en ltfl in trust to 
the Executors. I objected to it; told them that I would get some 
friend to buy it in: pay tht; money into their hunds, rind then my 
wife would give an order upon thrm for the money back again, so 
that thPy could not get possrssif)o of my life-intt'rt sl. Prior: ,rnd at 
the time of this arrangement, proceedings had b('en commf-"nct·d, 
nnd we,e in progrt>SS for the proving of a prdended Codicil to the 
Will; a copy of this Codicil is set fo1th in the nnswt'r of Samuel 
FowlN, fi!,,d in tbis cause. It wa~ insisted by the ExPCutors, that 40 
the dfect of this Codicil, if provtd, would be to cut off my "ife 
from any interest in the personal estate. At the time of that arrnngc-
ment, I was wus much embarrassed by my connPxion with tile firn1 
of Bigelow, Canfield, and Ingraham; tht'ir Jiabiliiies were at thnt 
tim(' about twenty thoust1nd dollars, exclusive of Dr. Fowlf'l' 18 

clnirns. I was at thut time in want of mouf'y to t-fTect a Sf't~lement 
of those liabilities, and to fulfil so~ne prior <>ngilgt>ments in rt>fert·nct! 
to them. I <lon1t know of uny direct application made by me to the 
Executors fo;; funds to arrange these lrnbiliw.:s; but I uqred a 
speedy settlement of the estate with a view to that end. The Exec· 50 
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utors were informed of the embarrassed state of my circumstances . 
. My object in making this arrangement, and executing this deed of 
release, was to get some money. I also wanted to get that 
judgment out of the hands of the Executors, which they had 
declinf-'d assigning upon lhe order of my wife, until some satisfacto-
ry arrangement had been made in regard to the Codicil, 
and some other matters in regard to the estate. Prior to 
that time, I had applied to the Executors, upon an order from my 
wife, for an assignment of the notts and other securities mentioned 

10 in the receipts j they declined doing it until a release was procured, 
or some settlement made of her intere.3t in the personal estate. 
My principal inducements in making this ar:-angernent were to 
get some money, to get out of the power of the Executors, and 
the control they had over me by that Judgment; to get the estate of 
my wife out of the control of the Executors, so as not to be compel• 
Jed to their measures:<rnd to prevent their buying up claims against 
me. Dr. FowlE:r,during his life time, made no advances for my in-
dividual use whatever; his JuJgment for 85000 and upwards, and 
mentioned in exhibit, (P. No. 2, therein specified:) grew 011t of the 

20 dissolution of a spec1,d partnership between him and myself and oth· 
ers-Albert \V. Cunfie!d and Henry K. Ingraham . 'l'he Testator 
advanced about $3000, for the use of Big.,Jow, Canfield & Ingra-
ham, of which he was a special partner; and no other <ldvrinces 
were made, except as a special partne'" of this firm, with a cash capi-
tal of $20,000; that special partnership was for:ned, I think, tho 
seventeenth day of April, 1839; no other 11dvanccs were mude by 
Dr. Fowler, for my use, either inrJividually, or :is a partner, excrpt 
those 1 have mentioned. He endorsed for me, but made no advan-
ces on aecount of those indorsements; this special partnf>rship was 

30 entered into by Dr. Fowler at his suggestions and not at mine; nor 
did I encournge him in it, until after I received a leuer from him, for 
fear, eventually, losses might accrue in our busines~, although pro51-
pect!5 were then fJir. (A paper writing purporling to be a lener from 
Samuel Fowler, dated March 17, 1839, and directed to Moses Brge• 
Jow, being now shown to the witness, which leuer I have marked, 
exhibit, P. No. 10, for Compl't) I received this ktter about tho 
time it bears date from the Testator, whose signature it bears, and in 
con~equencc of this letter, I r:,entioned the matter of a special part-
nership to my then, partners j and the arrangemf'nt was const'quent 

40 upon that. The note, of 81gelow, C,rnfield & lngrahani, mention-
ed in exhibit. P. No.:!, were given for the amouot of the cash ad-
vanced by Dr. Fowler, as a special partner, the $3000, or there-
abouts, loaned by him to the special partnership, and his proportion 
of the apparent profits, and were liablo to a deduction of his shure of 
the losseg arising under the special partnership firm. The firm of 
Bigelow, C•nfield & Ingraham, or.the special partnership of which 
he was a member, owed Dr. Fowler, $27,676, 85. This was for 
capital invested $20,000, about $3000 loaned to the Company, and 
the balance was for his share of the apparent profits of two years 

50 business anti interest on capital and advances; settling that amount I 
B 
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gave my note for $5,535, 37, and the lirmsnotrs for $22,14148, all 
of which are mentioned in the assignment, Exhibit, P. No. 2; these 
notes \"t're subject, mine ns well as the othns, to a dt>duction of his 
sharP of the losses of the firm, which, l snrpose, (his share of the 
Joss1·s1 I mean.) would amount to uboul 85000. (A book containing 
tl writin.L", purpo1ting to be an agreemrut t'Xf-'Ctllt·d by Moses Bige-
low, A. IV. Canfield, f-1, nry K Ingraham,&, Snm,wl Fowler, anJ 10 
dat!-'d May first, 1841, and which book I br,ve markrd, Exhibit, P. 
No. 1 I, being now shown to the witnrss) O1-orge R. £1nith, the 
sub~cribing wi1ness to the agreement in that book nsidcs now out of 
this S:ate, and I believe, in the State of l\lew-York. j this agreement 
was exrcuted by the parties whose names are to it, and is the agree-
ment for the dissolution of the special partnership before spoken of, 
none of the notes or securities mentionfd in the receipts. (Exhibits, 
P. No's. 3, 4, 5, & 6.) we1e collect<d at the time of Dr. Fowler's 
death 1 and only one :::ince. Those notes were trnnsferrttl. to Dr. 
Fowlar to prevent their being uttuched j he told me that at nny time 20 
I wanti-d thrm he would hand thf'm ~o me. 

Anti b~ing cross examined, the witnt·sses ~ays, I did not cause a 
caveat to be filed againsl the proving of th!! Cud1cil, which I 
h,1ve mentioned; there was none filed to my lrnowl1•dge j I Pmploy-
ed Counsd to see to it, as l understand it, S,1mut>I Fowler applit-d to 
the Surrogate. to obtain probate of the Codicil, which the Surrogate 
tefused, and he tht·n applied for a special tern1 of tbt-' Orpha11's Co1nt 
and served me with a rule to show cause why it shonld not be prov-

• ed; l employed Counst>I ro St'e to it; to watch the progress of the 
case, and if the probate was allempted, to resi~t it. The rnatt,·r was 30 
r1ev4'f postpollf~d at my rf'qtwst j it wus postpont d 1hree or four times, 
but nevt>~ al my n·quest,as l rerollt:ct o[ \Vhile this matter \VHS pt-'nd-
ing- bt"fore the Court, l proposed an arrangt!ment with the Executors 
for the cLiim of my wife in the personal property j 1 Jid oot state 
to thr•m thc.1t L wisht'd a sdtlnnn1t 10 SilVP any contn1vert-y on the 
Codicil; l think I expressly stated to ;\Ir Hain,, tllat l had no 
compromise to make in regard to tlu• Codicil j l had a cooversntion 
wllh Mr. Haines early iu .\J.irch, 1814, with rl-'gard to the tslale 
and my siwation in reg-ard to it: on board of a stPamboat betWef:"n 
New York and Jersey City j tht-' Codicil was in this con- 40 
'Yersation; J\Jr. Haint:s said there w1:1s a p<-1per found purporting to be a 
Codicil, but he suppo~ed it would have no C"fft:ct, as it was neither 
signt·d or dated, evidently an unfinished paper; in that conversation 
Mr. Haines said that Samuel Sllid, that he had no wish for that Cod-
icil to be proved, as he wished my wife to have her share of the per-
sona I ,,state. 

This nPgotiation in rf'ference to the seven hundred dollars was, I 
think, at Mr. H:1iues1 office in H,tmburgh j come to rPcolll·ct, l think 
it was at Sarnut'l's offi.i.:e at Frnnldin, near ... tbe r11sidence of lhe fami-
ly; l 1:im inclintd to third..: that Mr. E-JJint•s conft'rrtd witb the btir'"s 
rel,itive lo the seven hundred dollars, tbat he s,iid that he intendtd to 
do so; but l have no personal 1-.nowltdge that he did confer with 
them; I recollcr.t of seeing two or three of the heirs on the stoop; I 
don't recollect of Mr, Haines saying that he would go and confer 50 
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with the heits; I recollect of ~Ir. Haines saying something about 
confl-'rrlll~ wiLh the heirs: but the particularis I do not recollect. '1"'1e 
tPrrns of the agrePmPut were concluded in Sussex, either at ~Ir. 
Hainei otfo~P, or at Franklin; whatPver terms wer" agreed upon 
there were not fully understood, for we had a nPw agreement at 
Trt·ntoni nnd tht: matter folly talked over again. The costs tn the 
suit and juJgmrnt ugainstme, were one of the difficuilies at Trenton; 
but there were other difficulties i I do not distinctly remember what 
the other difficulties were the whole matter was talked over again. 

10 I have no recollection that Samuel FowleroPjected to an a~signment 
to a trustee, of the Terry notes. I have no rtcollE"ction of Samuel1s 
objecting to the regarding those notes as part of lhe trust fund; or 
of his insisting that they were receiVf~d by the Testator as a paymtnt 
but l recollect of Mr. Haines statin;._r that there might be a doubt, or 
a question," hcther they might be considn,d as a patt of the trust 
fund or assets of the estate. This conversation was at the Govern· 
mPut House in Trruton; l\I.utin Hyerson 1 Samuel Fowln, l\lr.-
Hainf's, and I think some other persons, were present. At the nrgo-
tiation in Su:c-srx, [ urged the payment of a 6um of money and the 

20 trnnsfor of tht so notes and the assignment of the judgmtnt. The 
notes and judgrrnent I always considered and insi~teJ: passtd by the 
sp,cial b,qucst, in the Will in trust; the ,um of money I proposed 
was two thousand dollars, and I think l\lr. Haines replied they 
woulUn't give that. i do not remembrr who proposed the seven 
hundred dollars, but think it came from Mr. Haines, it was so talked 
of aud unJe1stood.that that sum wns in satisfoction of my wife's claim ; • 
I don1t rt'coll(•ct whether · 1 stnted that my wife assented to it; 
I rt·coll .. ct of carrying up a receipt signed by myself and wife, 
which the Execulo1s did nol accept; I do not rememoer whHher at 

30the tiine [ pres1•nted that receipt th:1t [ siid that rny wife assented to 
the arrangement i I remember that the Ex,cutors wanted a receipt 
or release that was properly acknowlcdgeJ so that it might be re• 
corded; [t was about the I Ith or 12th of i\l 1y, !SH. I suppose that 
this occurrPd i l have no means of rJSccrtaining the day. 'l'his seven 
hundrtd dollar.s that was pairJ to me, was in pursuance of the ar-
rangt'ment at ']'renton j the matter was talked over at Sussex, and 
completed at Tnnton; there was no final agrnm(nt at Su~sex; 
there was on agreement made at Su~:::ex; not understood 
between us; the matter was not finally completed under 

40 that agrtement j the agreement was made at Sussex, and sup-
posed to be unde1stood by the partit>s j but on met.:ting at Trenton 
some of the detailswere found to be misunderstood; those details 
wr.re finally arranged bet\veen us j and in pur::iuaoce of this arrange-
rnenl the Sl'ven hundred dollars were paid: (n paper writing pur-
porting to bea note made by Samuel Fowler,Jr,dated May I, 1844, 
for 6700, payable three months after date. to the order of l\Ju,cs Bige· 
low, being now ~hown to the witness i) this is the note given for the 
seven hundred dollars, and upo11 which I received the seven bun· 
dred dollars, before spoken of. Thi, note was given at the 
same time of the execution of the assignment, P. No. 2; and of the 

.50 orders and receipts, (Exhibits P. Nos. 7, 8, and 9.) Dr. Penningto1>. 
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was present and too~ p:ut _in lhe tra~saction, h_e received the notes 
nnd the papers menl10ned rn the assignment j 1t was all done, I be• 
Jieve, at the same table. . . 

The Deed of trust had been executed al the time of the negot1atwn, 
the last npo-oci<ttion I rnran, which took placf at Sussex ; I don)t 
think I m~·ntioned to Samuel at that time that th1·re had betn a 
deed of trust executrd 1 but I mentionf-'<l it tv him at Trenton, I think 
it was made a subji,ct of conversation in the room at the Government 
House, when Mr. Ryerson and Mr. Haines were presPnt; l h~ve 
no reccollection of mentionin,R' it to him .!It any other time ; during 10 
the neaotiation at Sussex I stated that these notes would not be of 
much 'avail in the hands of the Exectors, on account of the inability 
of the makers to pay, but that I could use them acivantagrously to 
mvself, if they were transferred to me, or some one whom I should 
na"tnP. j I stated to Mr. llaines in his office in Harnburgh Uust bi,fore 
the oerTociation at Trenton 1) about the Deed of trust; I don1t thrnk I 
Jnl'ntio~ed the terms of the Deed any further than that it transferred 
all mv wife's interest in the estate of Dr. Fowler; my impression is, 
that f spoke generally, saying that we had transferred all my wifo1s 
intereflt under the \.Viii, without specifying whcthn special or residu-20 
ary ; in a prior conversation Mr. Hainf>s stated to me that Samuel 
had stated to him that he did not wish me to liavc any control over 
this property of my wife1s1 but that he was willing lhat she should 
have her share of the residue, and I then said that if that was 
his objl-'ct, l wanted him to make a writing binding him to pay over 
Jrnr chim, or I would. appoint Mr. Haines and Dr. L'HommPdieu 
l1t>r 'I1ru.stees; and afterwards in the nPgotiation at Sussex, I told 
.Mr. Haines that we had appointed Dr. Pennington Trustee; I don1t 
remember that any body else was present at that conversation be-
tween Mr. Haint:S and myself; 1 did not understand that this con- 30 
versatioo related only to tbc trust property mentioned in the \~/ill ; 
I don't know that [ understood what was said bv Mr. Haines about 
my life rnterest in my wife's property being soil underthejudgment 
in favor of Doctor FOwler as mentior,ed in my principal examina-
tion, as being used as a thr~at to induce me to accept of the arrange-
ment, but I supposed, and still do suppose that it was the intention of 
the Executors to get posSt'ssion of my _life interest rn my wife's p~op-
erty and oblige her to go to them for the rents j I attribute no such 
motive to Mr. Haines. 'I'wenry-eight acres, I think, it i~ in \.Varren 
County, were devised to my wife under the Will, this adjoined a 4& 
form there, which she held in her own right. For some three or four 
or five years before the death of Dr. Fowler I had been in receipt of 
the rents of that farm and of the twenty.eight acres, it paid from 
two hundred and twenty dollars, to two hundred and sixty and sev-
enty dollars a year, an average of about two hundred and fifty dol-
lars a year; [ did not account to Dr. Fowler for the rents; he told 
me [ might receive the rents of the farm and I miO'ht collect them 
that farm was the same which she inherited f,or; her mother and 
upon which Dr. Fowler had a life estate. In the conve:-sation 'with 
Samuel about the estate _he did not mention tf,e amount of the person. 
al estate to my recollect10n. The conversation about the Franklin 50 
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Furnace debt, mentioned in my principal examination took place at 
£hmburgh at ~lr. H,1ines1 offii;r, or near there; I do not remember 
th•1l any one was prt·sent. L tran~ferred one halt of the Terry nolf'S 
to ~l,·:--:-rs Brown, Jont-S anJ G:1wty, in New York, in p;1ymt'nt of a 
certain claim tht->y held against Bigelow, Canfield und Ingraham, 
thf amount of which l don't recol!t'Ct, fuur thou_,Jnd and upwu,ds 
1 think, it was •for our dir~ct liabiliti<'s ond lnd1.Hsements; Dr, 
P,·nnin!{ton dt>livered these notes to me upon an ordt·r from my wifo 
und1•r the trust; the judgment was cancelll'di o.ntl 1 gave Dr. Pen• 

10 nington my note for it under like ordi>r. In the conversation witb 
l\lr. Furman, he stated that Samuel offered him so much money for 
the claim, it might have been Lewis, another 1nernbcr of the firm, 
"ho prirticipated in the conversation, who told me that Samuel 
offt>red so much money for their claim. 

And bf'ing re-examint>d the witness says, there was about 100 
acres in the f,trm and 80acres uf the \\"ood!and in the property my 
wift\ inht>rit, d from her motber, anrl which was given ur to me by 
the Testator as bt'fore mentiontd. \Vlwn [ HlY that Dr. Pt·n11ing1on 
participated in the transaction reft>rred to in tht, croo;s.ex,1:n10at100, I 

20do not mean to S•1y that he had anything todo with, or that he knew 
or the dtdivery of the release or of the giving of the spven hundred 
doll.ir note. I do not reccollect tLat any thing wa.ssaid in rt'gard to 
the release or the seven hundrt'd dollar note in his presence; I do 
not of the rPlease or the note being handed to him or any 
oppo1tunity bi•ing afforded hiin or read mg the relea.';e v1 the note; 
I do not know that he read either, or that he \'\'<1S informed of the 
contt'nts ofeilht'r; I think·he was prest-'nt when they were exchaq-
gecl, he was sent for and was tt1ere but a short time, 

And bein,Q' re-cov~s-exat11ined ; at the time these papers were ex-
SO changed the Dt't>d oftru.st was not mt'ntion~d thut l know of, I don't 

remelnber of its beinq sho,vn The PXt·cution of that Det'd of trust 
was not stud1ou~ly con,;ealt'd from Samuel i at the tune and b,dore the 
eXt'CUtion orthc D ed ofu,!ease my wife knnv that I was going to 
receive the seven hundred do!L1r~ and aSSt'nted to it. 

And being re-ex;-1m1ned in cl:i1:.f: the const'nt of my wife to the 
execution of tbat D·ed of releJse was ng;iinst her inclination and 
strong wishes, and was obtained at my urgent solicitalions,-she went 
for the whole or none, 
s, ... ·orn and subscribed befere me at Newark,this 20th d,1y of Ao~ust 

40 A. D. 1846. (Signed,) MO:SES BIGELOW, 
JOHN W ll'El-lEAO, Master and Examiner in Chancery. 

January 7, 1847. 
Daniel llaines, a witness produced on the part of the Defendants, 

being duly sworn, according to law, doth depose and say, while the 
proof of the Codicil, to the Will of Dr. Fowler was pending in the 
Orphan's Court of Sussex 1 there was a nPgotiation between Mr. 
Bigelow, and some of the Executors of the Will, about the claim of 
l\Jrs. Bigelow, to a part of the personal property. 1 met Mr. Bige-
low at Samuel Fowl~:.,soffice, near the late residence of Dr. Fowler, 
and as a friend of the family, and mediator between the parties, I 
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undertook to negotiate between them . I did not act as Counsel, for 
I was not prat.:tisrng law then, nor ~s Executor, for I had not proved 
the Will, and did not intend to. Smee then, however, I have proved 
the Will 1 in New York, but not in New Jerser, Mr .. Bigelow 
proposed that the Executors should transfer to him certarn no~es, 
which before then. had been trc1nsferreJ to Dr. Fowler, and which, 
I belie've are parti~ularly mentioned in Exhibits P, No's. 7, 8, and 
9, on the' part of the Complainant, and also a_ sum, 1 believe, 
tnto thousand dollars, in full discharge of their cla11n to the personal 
property. I commur.icated with the heirs, and Executors, and the 10 
negotiation resulted in their agreeing to give hi~. seven _h1_rndred 
dollars, and those notes. Pe,idi •g that negotiation, Mr. Bigelow 
mentioned th.at he did not wish these notes transferred to him directly, 
but to s01ne persr,n whom he should name. There was a receipt subse~ 
quently presented by him to the Executors, to which they objected, 
for w1rnt of form and proper execution; and, I think, at that llme, 
Mr. Bigelow mentioned that they had concluded to have .the notes 
before mPntioned assizned to Dr. Pennington, the Complarnant, and 
that is the only knowledge or information that I had of the o.ppoint-
'111,e~tt of a trustee, or execut-irn of a trust deed, until I read it in 20 
a copy of the Complainant's Bill. After this last interview in Sussex, 
Samuel Fowler and Mr. Bigelow met here, in Trenton: at my room 
in the Government House; it was about the time that the State 
Convent1on, for forming the Constitution, met. The parties met, 
as I supposed, to consummate the agreement made in tiussex. Some 
differPnce there arose as to the details of the agreement. One point 
of difference was about the costs of the judgment which Dr. Fowler 
had obtainPd against ·Mr. Bigelow, and some other costs which 
Samuel insisted Mr. Bigelow should pay, and which be refused to 
pay. Another point of di(farence, and the only other ona that I 30 
remember 1 was, in reference to the recitals in the orders of J\1rs. 
Bigelow 1 in which these notes were mentioned as collaterals to the 
claim of Or. Fowler against .Mr. Bigelow, and Bigelow, Canfield, 
& Co. Samuel insisted that they were not collaterals, but a part of 
the assetts of the estate. I think Mr .. Martin Ryer~on, who was 
pres;:nt as the Counsel of Mr. Fowler, advised him, that 1f he got 
a sufficient release of the claim to the personal estate, the recitals 
would be of little consf'quence, At thut time I heard nothing ,mid 
by a1iy one about the Complainant, Dr. Pennington, being the Trus 8 

tee of Mrs. Bigelow, or of any trust deed. My understanding was 40 
that the payment of the seven hundred dollars, and the transfer of 
those notes was to be in full discharge of their claim to the personal 
estate. 

And being cross examined, the Witness says: I think I first saw 
Mr. Bigelow, in reference to this claim, at my office at Hamburgh, 
two and a half miles distant from Samuel Fowler's residence, I do 
~ot recollect distinctly the date of thia meeting i it was in April, or 
rn the forepart of May, 1844; my impression is that it was in April· 
Dr. L'Homrnedieu and Sdmuel Fowler, two of the Executors had 
then proved the will, and, I suppose, letters testamentary had been 50 
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delivered al that lime. don't know whether l\lr. Bigelow kne1v 
al that time who had proved the Will, and taken upon themselves 
the burthen of the execution thereof, but I suppose he did; I think 
I info,med him th1t [ did not intend to prove the will; I a,n not 
certain that I told him so; but [ th111k I did; I cannot stale when. 
!\.Ir. Bigelow cL1imed, in behalf of his wif.·, un ler the Will, one 
eighth part of the personal estate, after poymcnt of de:bts and expen• 
ses, and specific legncies. He at one time remarked, in reference to 
those notes, he supposed they were a part of~he trust fund, and as such 

JO belonged to his wife, under the trust of personal property created in 
the \Viii. These are the claims about which the negotiation was 
had. This remark that was made in reference to those notesi was 
made to me when Mr. Fowler was not present; I don't know that 
it was ever maJe to him; I don't know that l\lr. Fowler knew any 
thing about i\Jr. Bigelow's claiming these notes as a pan.of the trust 
fund until we met at Trenton j I suppose I conducted the entire 
negotiation between the partit'S. S.unuel, and i'.\lr. Bigelow, \Vere 
sometimes together in my presence, and conversed about it. ,vhen 
I\lr. Bigelow rnent1oneJ th,u those note.s belongeiJ. to the trust fund, 

20 [ think I said that that was al least ques1ionable; and but little was 
said on that subjt~ct unti! we met here at Trenton. I did not under-
sland him as yielding that point, nor as very strrnuously insisting 
upon it. I have no knowli·dge of his npplying to have those notes 
delivered up under the trust funJ specifically apart from the distribu-
tion of a part of the personal property. I think I communici.ted 
with Ogden, Robert and John, and E5telle, as heirs, relative to the 
negot!ation. These heirs were all named as Executors in the \Vill 
except Estelle, but had not proved the will. [ did not confer with 
the heirs during Mr. Bigelow's first visit, I think) unless with Sam-

30 uel. The conference with the heirs was durin,,.r one of Mr. Bige-
low1s visit.s there; but whether first or second: [ do not remember. 
I \vas not pfesent at any interview between the parties, after they 
met at my room at the Government House in Trenton; the mntter 
was not then fiaa lly coosu mmatcd by reason, I suppose, of the differ-
enccs already referred lo. I don't know that the amount of the p&rsonal 
property, was mrntioned. 1 did not hear in any conversation be-
tween Samuel Fowler and l\Jr. Bigelow, a suggestion that he, Bige-
low, should sell out his life estate in the real estate of his wife, but I 
surrgrsted the propriety of its being sold, with a view of benefitting 

40 l\lrs. Bigelow. I don't remember that I had any conference with 
.Mrs. Higelow, relative to the terms of the ngree,ncnt during the 
continuance of the negotiation ; or that I have more than ser,n her 
at any time since the death of Dr. Fowler. l\Jr. Bigelow mentioned 
that his wife would be very much gratified to have a part of the 
minerals and some of the booksj and on my mentioning that to one 
of the boys, I think Samuel, he said she might have a part of the 
books, and Ogden, who was the mineralog-isl of the family, promised 
to put up some minerals, but I did not understand this os being any 
part of the negotiation before mentioned. I have not heard Samuel 

60 Fowler insist that Mr, Bigelow should create a trust for the distrib-
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<itive share of his wife, but I have heard him say that ~e had no 
ohjec~on to her having her share, b_ut that he did'ntwant Mr· 
Bigelow to have it; and on my mentrnnrng this to Mr. E1gelow, he 
said he was willinr:r to nppoint Trust1:es, and I think named Dr. 
L 1 Homedieu and ~ysel[ I don1t !mow but that Mr. Bigelow com-
plained to me that he could not ascertain the amount of the personal 
property of the deceased, and I can't say that ne d:d. There was an In-
ventory of the personal property commenced, early I think, as March 
1844, embrncing the goods and chattels; but I don1t know whtther 

it was ever completed. I never knew the amount of this Inventory. 10 
All I kno,v now about the amount of the personal property is what 
I have learned from Samuel: that is, about forty thousand dol!ars, 
including bad d, bts. There tS a claim by the present owners of the 
Franklin property of a deduction from a mortgage upon the prop-
erly, of the p:ice of 385 acres of land, at five dollars per acre. I 
have no farther knowledge of bad debts j I never have examined 
the p11persi neither do I know the amount they have di-stributed; I 
have never heard of any other Codicil to the Will than the one 
before the Surrogate. I don1t know as in this negotiation I repre-
:-iented either of the parties j I a(:red as a mediator, as l thought ; I 20 
suppose they depended upon t:ne for advice as to the construction 
of the Will, but they did not apply lo me as counsel, as they had 
counsel. It was about a fortnight after Dr. Fowler's death, that I 
first saw the codicil j it was in the hands of the family. I don't know 
that I heard under what circumstances that codicil was found; the 
Executors did not depend upon me for udvice as to the validity of 
that cor1icil j I don't think I Si:iid any thing to them about the validity 
or ,ffect of the codicil; I don't recollect of telling Asa Whitehead 
Esq, that I had told the heirs I thought they could not do any tbing 
with the codicil; but I recollect of stating to him and Mr. Bigelow) 30 
that the codicil had the appearance of an unfinished paper. The 
Executors were prose:::uting their application for probate of the codi-
cil up to the time of the negotiation and of the delivery of the deed 
of release, marked Exhibit H, No. 2, on the part of the defendants . 
. Sworn and.subscribed before me,~ 

at Trentoo, this 7th day of DANIEL HAINES. 
January, A. D. 1847. 

JOHN WH1'1'.8HEAD, Master, &c. 

Martin Ryerson, a witness produced on the part of the defendants 
being duly sworn according to law, doth depose and say: soon after 40 
the death of Dr. Fowler, Samuel Fowler employed me as Council 
in behalf of the Execcutors, brought to me tho Will of his father and 
a Codicil for my opinton, I advised him to have the Will and codicil 
proved and I think [ Jdt them both with the Surrogate of Sussex for 
tl-iat pu~pose. Tb~~e were _objections on the part of the Surrogate 
to provrng the cod1cd, and I rnformed Samuel Fowler that it could 
not be proved without issuing citations to all the parties in interest.-
The ninth of April 1844 was first fixed for the hearing. Thecdore 
Lmle, Esq., appeared before the Court on that day as Council for 
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Mr. Bigelow, and on his application the cause was adjourned by 
cons,·nl of parties, lo the ninth day of May, 1844, on the ground that 
l\lr Bigelow, owing to his wife1s sickness. could not altend at the 
day fi1sl appoinkd for the hearing: J\lr. Bigelow was not prnfnt 
on the 9th day of April. On the ninth of i\lay 1844, the 
ht>aring \\'HS ;tgain adjnurnt>d to the cle\'cnth of June followine-, in 
order, as l understood it, to give the parties an opportunity to com~ 
plete a negotia1ior thf'n pt'nding. Tbe following we, k, and I think, 
on Tuesday of that week, the fourteenth day of i\lny, 1844, Mr. Bige. 

10 low, Samuel Fowler, Governor Haines and my:le/f had an intnview 
ot Mr. Harnes 1 room, in the Government f-Jouse at Trenton, I was in 
'rrenton at that time as a member of the Constitutional Convention, 
nnd Governor Haines was here for the purpose of organizing the 
Convention. During thrit interview the negotiation bctweC'n l\Jr. 
Bigelow and l\1r. Fowler was talked over, there wus no diCft~rence 
brtwrn the pani,,s, excrpt abont some costs of a ,wit or suits brought 
by Or. Fowleraguim:t l\Jr. Bigelow: or the firm of \\'hich he was 
n partner, nod also about somi:: notes, l\lr. Fo\\"ler im:istfd th:H Mr. 
Bigelow should pay the rosts, which he refusrd, and thf' diflt'nnce 

20aboutthc costs would have broken off the nrgotiation, as l supposed, 
if [ had not adriSf·d ;\Jr. Fol\'ler to ~ay them ; ~Ir. Fowler also ob. 
jected to those nott'S being- described in certain ordf'l's as a part of the 
trust fund or collatterals, i\lr Fowler insisted thnt those notes wne part 
the flSSt'IS of the estate, and my understanding was that the ddivery of 
them formrd a pdrt ot the considertion of the release to be exrcuted 
b_v Mr. and l\lrs. Bigelow, I told M, Fowler that it would make no 
difference how the notes were described in the ordPr, if he got a suf-
ficit'nt releJSf', nnd I think the relt'ase or a form of it was thf're ex-
hibited, to which l assented as being proper. I have ao recollt>ction 

30 durini:r that intnview of nnything having bFen said on the subjt·ct of 
l\lr. Biglow and his wifPiS having appointed a TrustPe or exerutl-'d a 
Dt't>d of trnst for hid \rife's interest in property dsvistd to her by her 
fotber 1s \Viii, or of any other OeP.d of trust ; 110 rtcollLction of hear-
ing unything on the subjt'i:t; I was rn a s:tuation to ht-ar, and did 
hear all tht• convf'rsc1tion thcJt took place ljt thut 111t1:Cv1ew. lf 1 had 
fwarc! oftheaxtcution ofa Detd oftrust , l shoul<l ceth\Jnly:a:s l\lr. 
Fowler 1s Council, have instituted an inqui1y concnnmg it i 1 would 
have advised him not to complete the nvgotrnt10n exctpl the Trustees 
were a party to the release. 

40 Being cross.examined, he saith: l\lr. Fowler and l\lr. Bigelow 
came togt'ther and went away together i the ncgociation w .. s not 
complt"ted on that day and was left to be completed at Newa,k, with 
the understanding that the p-ipers were to be tht::re cxchangtd; 1 am 
not certain, but rny imprf:-'ssien is, that the forms of certain 01ders 
were sho..,\·n ;1t this rne1•ting; lam certain thPy were spol<t:n of, the 
tenor of th<'m 1 do not recolh·ct, except that the noti·s \Vt'IC to be de-
livert:d lo some one, whom I do not rer.:ollect j 1 was consulted by 
S.1muel ns to whtthn undf'r the \Vill, those notes wert· a pr11t of the 
trust fund or not1of i\lrs. B1gelow,and (Id vised h11n that they were not 

50 but had not s,en the receipts given by Dr. Fowler to Mr. Bigelow 
C 

I 
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when he recieved the notes, or know the contents of those receipt• j 
I suppose he acted on that advice, and in that view he objecte.d to the 
recirn Is in the orders. 

Beinu re-examined in chief: I informed Samuel that there were 
objectio~s rnade lO proving t~e ~odicil, bu.t haven~ rrcolltction of 
informing him who made obJcct10ns, he might have rnftired from my 
lanuuaae that a caveat had been filed. 

C C MARTIN RYERSON. 
Sworn and subscribed before me, at Tronton, this seventh day of 

January, A. D. 1847. 10 
JOHN WHITEHEAD, Master and Examiner in Chancery. 

Morch 12, 1847. 
Grant Htcli, a witness produced on the part of the Complainant, 

bf>ing duly sworn occording 10 law doth d~pnse and say, l reside at 
Newton, in the county of Sussex, and am the Surrogate of that 
county; have been Surrogate since November, 1843. l know Elias 
L'Hommedieu and Samuel Fowler, the Executors of Scimuel Fow~ 
ler,dec 1d., and l also knew the Testator himse\f, in his life 1ime. I 
recollect the fact of the last Will and Testament of Dr. Fowler 
being brought to my office for probate. It was on the fourteenth of20 
March, 1844. It was produced by Dr. Elias L' Homrnedieu and 
Samuel Fowler, two of the Executors named in the \VJ!! in per-
son. The Will was proved on that day, by these two Executors 
and two of the subscribing witnesses, l think, the will was handed 
in on that day; it may. possibly have been given to me the day be-
fore for safe keeping. There was Hnolhn paper which these ~xec-
utors produced at the same -time which they offered ns a Codicil to 
the Will. This paper was not admiued to probate with the Will; 
thereuppeared to me informalities aboul itj and! told them l could not 
admit it to probate, without dir, ction from other sources. This state-30 
rnent was made by me at the time, to thesP Executors j citations were 
issue<l the next day, to all the pe,sons named in the Will; i.e. all 
the legatees named in the \Viii; citations to appear at a certain d.1y 
before the Orphan's Court, to shew cause why this paper should no/ 
be udniitttd to probate. These citations were issued under the di-
rections of the Rxccutors, as l believe, one of them having been sio-0 • 

ed by Manin Ryerson as their proctor; I thmk no caveat wss0fi!-
ed to the probate of that paper; I had bad no communications with 
any person except wilh Lhese two Executsrs, Rt the time l refused to 
admit this paper to probate; the refusal was my own official act as 40 
Surrogate j l bad had no communication with Mr. or l\lrs. Bicre-
low, or any person in their behalf; the Cudicil was not ul!ima1:ly 
admitted lo probate, nor adjudicated upon, by the Orphan's Court; 
Mr. Samuel Fowler, himself, one of thtse two Executors came to 
me and with.dr~w it; it was withdrawn t.he seventeenth day of July, 
1844; the c11a110ns were returnable the !llnth of April, 1814 · isaued 
on lhe fifieemh of March, 1844; the +.earing on those citat,~ns wao 
postponed several times; to the ninth of May, the first· and 10 the 
eleventh of June; and then the Court adjourned for lwo1days, to the 



thi,teenth of June, and then appointed a special term, on the seven-
teenth of July; all these adjournmenls were to a special term, but 
the adjourn,nent to the ninth day of May, happened to fall on a day 
during a re~ular term; these appointments were all made for this 
busint>ss j l think thPy were; there might have been other busintss. 

1\lr. Fowler, in withdrawing-this C11dicil explaiued his Tl:'c1sons, 
that thne had been an arrangt'ment between him and Mr. Bigelow j 
that Mr. Bigelow had consented that the property given to Mrs. 
Bigelow, in the original \Viii should go into the hands of Trus-

lOtrts; gavet1s a reason then for withdrawing the Codir.il,that he had 
no objt'ction to his sisters enjoying the property through the hands 
of Trustec.,s, but he did not want it to go i11to Mr. Bigelo\\'S hands 
to sp, nd it. 

And being cross.examined bJ' illr. Ilttines--I have no recoH~c!ion 
of_ being rl·quested not to admit the Codicil to probate, before It was 
offered; I don't think I was; the Executor, did not press the mat• 
ter of having the Codicil proved s,renuously, at first, when the Will 
was offer,-d; I stated to them, that I felt it my duty to submit the pa. 
per to the Orphan's Court, and thereupon they yi,·lded at onl'e j I 

20 tolJ the Ex,·cutors th.it citations must be issued, and they concluded 
to have it done immediately. 

And being re examined in chief-Dr. L'Hommedieu told me 
when they pr, sentl'd the Codicil and Will, that the evening before 
he died, he was at Dr. Fowler'S, and Dr. Fowler told him that his 
Will was in a ~ocket book and directed him where to find it, and 
that he found it in the designated place, i. e. the pocket book; and 
he shewed it to Dr. Fo\vlcr, who told him that it was right; I did 
not unde.stand h,m to say, that he shewed any of the papers that 
were in it to Dr. Fowlrr i Dr. L 1Homm1:-dieu said that the \-Viii and 

30 Codicil were in that pocket book; I think he did not state whrn he 
opened the pocket book, but that he kept possession of it from that 
time until the time he presented the Will and C<1dicil to me for pro-
bate; Dr. L 1 Hom111edieu made no mention of Dr. Fowler 1s saying 
any thing to him about a Codicil btinQ in that I ocket book; I did 
not understand him as saying that D1. Fowler had referred to a Cod 
icil. 

And being re-cross examined-Dr. L' Hommedieu called my at-
tention to the fact that that Codicil was in the hand writini! of Dr. 
Fowler. GRANT FITCH. 

40 Sworn and .ubscribed before me at Newark, this 12th day of /\larch, 
A. D. 1847. 
JOHN WHITEHEAD, Master and Examiner in Chancery. 

Alexander C. 111. Pennington, a witness produced on the part of 
the Complainant, berng duly sworn accord111g to law, doth dt>pose 
and say; the paper marked Exhibit, P. No 2, on the pa:t of the 
Cornpl,,inunt, \\'1:1S executed on lhe day it bears dute, the .sixtel'nth 
day of May. 1844, at my office, and in my presence, and then and 

50 there delivered by Samuel Fowler, one of the Executors of Samuel 
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Fowler deceased, to Dr. Samuel H. Pennington, the Complainant, 
who w;s there present; the paper marked Exhibit, P. No. I, on the 
part of the Complainant, had been prevwusly executed and deliver-
ed between the part1f's thereto, and was in my possesssion. as the le-
gu.l adviser of Lhe Trustee therein named; the qomplarnant was 
sent for on the occasion first referred to, on the stxtPer.th of May, 
1844, to meet Samuel Fowler the Executor at my office, the Execu· 
tor being first there, and thf! Complainant was sent for at his sugges-
tion· the Complainant was there but a few moments, ouly long 
er1ou1gh to execute and exchange the paper, in respi:>ct to which no 
explanations were made further than to stute the nature of.the papers 10 
which be was to exec me and receive i he executed them, stating that 
he should trust to me that they were all right and proper; l knew 
nothing of the delivery of the paper marked Exhibit, H. No. 2, on 
the part of the Defendants, until after the delivery of the paper mark-
ed Exhibit, P. No. 2, on the part of the Complainant, nor until after 
the Complainant and the Executor, Samuel Fowler, ba<l separated 
and left my office, on the occasion when they met there, as referred 
to above j it was not alluded to or exhibited in the conversation 
which took place on that occasion, nor did the Complainant in that 
conversation, or otherwise, to my knowledge, derive any information 20 
or krowledge of the existence of Lhai paper, until a short time be-
fo,e the filing of the bill of complaint in this cause; the fact cf the 
delivery of that paper and the acceptance by Mr. Bigelow and his 
wife, of the sum of seven hundred dol!Hs in payment and s1ti~fac-
tlon of the lt>gacies and distributive share menuoned in that paper 
came to my knowledge 6rst, Hfier the transact"ion of the busin.,ss on 
the occasion referred to, and afier the separation of the Compbtin,1nt 
and the Executor i duriog the transaction of Lim business between 
the Complaioant and Executor, Mr. Bigtdow an<l the Executor drew 
togtther into a small apartment in my otficP, and there helJ some 30 
conversation at a table, behind the door which was partly shut 1 and 
after the \.Vithdrawal of the Complainant and Execuwr, upon inq•li-
ry, by me, from Mr. Bigelow, he showed me a note signed by Sam-
uel Fowler, the EicPcutor for seven hundred dolhus, or thereabouts 
according to the best of my recollection having sorne time to run; 
Mr. Bigelow slated to me it was received by him, as a comprom.ise 
ancl in full of the share of his wife in the distrib1<tion, of the personal 
estate; [ J'h1s part of the testimony, in italic, ot.jectt'd to] There 
had been negotiations on foot between Mr. Brgelow on the be-
half of his wife and the Executors in which, [ had in some measure 40 
participated io bPhalf of Mrs. Bigelow, in regard to her distributive 
share and as uff.:P-tt,d by the p;1per St t up by th!-! Ext-cutors as a Codi-
cil to the Will j I was the It-gal ;idviser of the 'l'rnstee alter the ex. 
ecuLion of the trust deed, and ubjPcled to Mr. f3ig""Jow as such in re-
gard to the transaction in referf'r::ce to the note 1eft-rred to, insisting 
that under the trust deed, the Complainant was entitled to Mrs. B,ge-
low's distributive share of the personal estate, and that any release or 
compromise by them, i. e. Mr. Bigelow and his wife, to which the 
Co[llplainant was not a party was null. 

50 



And being cross examined by Mr. Haines, I think, I prepared the 
draft of the paper marked H. No. 2, on the part of the Defendants 
in conjunction or conference with Gov. Haines, at Hamburgh, some~ 
time in the e"rly part of ;\,hy, 1844, I think, al any rate at some 
consid .... raLle time bdore the day it bears date; I do not know the 
time of its t'Xf->CUtion, the 61st tune I saw it after its execution was 
when it wi1s exhibited as an rxh1bit in this cause, or at all events un-
til after I understood it had been dt'livered; it was prep.ired rn pur-
suance and during- the progrrss of the nt•gotiation between Mr. 
Bi~elow and the Executors and before the delivery of the trust deed· 

IO I u0ndt1rstood at the time of its preparntion that the Executors anJ 
Mr. Bigt,low had come to terms, mt>asurably, but that they were dif-
foriog as to s0111e minor details; I did not nor do I now understand 
that lhose details were or ever have been .settled to the scttisfaction of 
Mr. Bigelow; the first time I ever understood that a release had 
been executed was in the conversation to which I have reforred rela-
tive to the note; there was not a word said at the time of the exPcu-
tion and delivery of the trust deed, of the arrangement with the Ex-
ecutors, it is possible there was, but I think not; what had been said 
in regard to the nature and duties of the trust was in a previous con-

zo vers:1tion when Dr. Pennington had agreed to receive the trust; the 
nature of the trust and the duties it would impose ond the property 
embracrd in it we;·e stated to the Trustee prior to the delivery of the 
deed; there was not a word said at the time of the delivery of the 
assignment, of the arrangement wnh the Executors; I had under-
stood a few days before the delivery ot the assignment that Mr Bige-
1ow and the Executors wer,e unablt! to come to terms fo const->qi1tnce 
of Jifficulties as to mioordttails, and was undPr thut impression when 
the assignment was delivered, at least I had no k11owl1::dge to the con-
trary; that note of seven hundred dollars, was not delivered by Mr. 

30 Fowler to Mr. Bigelow~ in the presence of Dr. Pennington, or in 
my presence to my knowledge j I am more confident of this fact 
from the circumstance that I came fi,st, lo the knowledge of it by my 
rnquiry from Mr. Bigelow what he was doing behind the door with 
the Executor, and from the fact that Dr. Pennington was in but a 
short time, only long enough to execute the pap3rs; I never inform-
ed Mr. Fowler that this agreement with Mr. Bigelow was null, and 
that therefore he need not pay the note; I never saw Mr. Fowler af-
terwards or had any com11-1unication with hinl until after the filing 
of the Bill in this cause; the Bill was filed at the instance, in pa,t 

40 of Mr. and Mrs. Bigelow, and in part at my own instance as Coun• 
sel of the Trustre; the Tru3tee has not taken a p,trticularly active 
part in the prosecution of this suit i the Bill was fi!ec..! at his direc-
tion, and he has given so much atten:ian to it as was necessary and 
no more; i\lr. Bigelow bas neen active in iliding the prosecution 
and taken an intt.Jrest in it; he has given me no Jirectio11 or instruc-
tion as lo the prosecution of it; l have adv,sed with him repeatedly 
relative to it. 

And being re-examined in chief; the draft of that release was pre-
pared before the creation of a trust was decided upon, and that when 

50 
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1be ass,gnment was delivered I took it for granted, and understood 
that the existence of the trust was known to the Executors. 

And bein" re-cross examined, nothing was said about the trust or 
any thing dine implying the existence of any, other than the nature 
of the trnnsaction itself. 

A. C. M. PENNINGTON. 
Sworn and subscribed before me at Newark, this 12th day of March, 

A. D. 1847. 
JOHN WHITEHEAD, Master and Examiner in Chancery. 

In Chancery of New Jersey. 

Samuel H. Pennington, Trustee, &c., 7 
Complainant. I 

and On Bill for Account q-c. 
Samuel Fowler and Elias L'Homme- I 
dieu, Executors, Defendants. J 

10 

This cause coming on to be heard and argued in the presence _of20 
Alexander C. M. Pennington and Asa Whitehead of council wnh 
the complainant, and of Daniel Haines and Peter D. Vroom of coun-
cil with the defendants in the term of September in the year one thou-
sand eight hundred and forty-eight, before his Honor Oliver S. Hal-
sted Esq 1 Chancellor; whereupon and upon reading the pleadings 
and proofs thnein, and hearing the a rgumt-otc of counsel thereon and 
having takt-n time :o Bcivi.se thert>on until lhis day, and now having 
givPn ,d,ue Pxarnintttioo and deliberation thereto und thereon, his 
Honor the Chancellor doth by virtue of the power and authol'lty of 
this Cour.t on this twenty-sixth day of Decunber, in lhe y,ar one 30 
thou.sand eight hundred and forty eight, dec:are, 01der, dHect, ad-
judge and decree, and it is hereby declared, ordered, directed adjudg-
ed and decreed tha11he said complainant as the Trustee of Julia Ann 
Bigelow one of the daughters and re,iduary legatees of Samuel 
Fowler, deceased, and under the Dt'ed of trust in the said 
bill of complaint, mentioned and made an Exhibit in this cause, is 
entitled to recov~r, have and receive against, of and from the said de-
f ndants, Executors of the last Will and Testament cf lbe said Samu-
el Fowler deceased,and according lo, and under thesa1d last Will and 
Testament of the said Samuel Fowler deceased, lhe one equal eighth 4 
part of all the rest and 1esidue of the personal estale of the said Testa-
lalor all<'r the payment of the debts and funeral and testamentary ex-
pense.sand specific legucies of the said Testator in the due rourse of 
admiriistration, and subjt1ct to the charge of the a11nuities bequeathed 
in and by the said last Will and Testament, first deductin" Jrom the 
said one equal eighth part of the same, the sum of sevc~ huudrtd 
dollars heretofore paid lo the said Moses Bigelow, and mentioued in 
the Deed of releas_e her~ina[ter more pa,ticularly described, the coun-
oel for the <omplarnant navrn" consented at lhe hearing to such de-
ductiont; that!lhe Deed of ~elease made and execut~d by Moses 50 



46 

Bigelow and Julia Ann Bigelow his wife, to the said Samuel Fowler 
and Elias L' Hommedieu the said Executors the defendants herein; 
bearing date on the thirteenth day of May, in the year one thousand 
eight hundrrd and forty-four, mentioned and set forth in the answer 
in ~his cause, anJ marked an Exhibit herf'in, is and was from the 
time of the makine-ex1.cution: and del1ve1y of the same, fraudult·nt, 
null and voiJ an<!. of no force or effect whatsoe\•er eilher at law or in 
eq11ity as against either the cor11plinunt herein, or the said Moses 
Bigt>low or Julia Ann Bigelow his wife, and that the said Samuel 

10 Fowler and Elias L'Hommedieu on the service upon them ofa copy 
of this decree do deliver up the said Deed of release to the complain-
ant lo be cancelled, 

And it is further declared, ordered, directed, adjudged and decreed 
that the said defendants do account in this Court for the goods, chat-
ties, rights, credits, moneys, effects and other personal estate of the 
said Testator, and for the produce and ; come thereof, which have 
been received by them, or either of them, or by any other person or 
persons to their use or to the use of either of them respectively, or for 
which they or either of them is or are or ought to be chargeable re-

20 spectivelr, and that it be referred to William M. Scudder, Esr1., one 
of the Masters of this Honorable Court, to take an account of the 
same, and also of the debts and funeral and testamentary expenses 
paid or chargeable thereon in due course of administratiOo, and of the 
sprcific b1•quests and legacit>s and annuties of the !aid l<>Stator, in the 
said last will and testament bt>queath,,d,which are to be satisfied out of 
the testamentary part of his eflt,ne,thrtt the debts and fun,·ral and testa• 
mcntary expenses and legacies shall be paid and satisfied out of the said 
personal estatts in due course ofadr{linistration1 that the several dt'bts 
demands, claims anJ securities assigned to the said testator by the 

30 firm of Bigelow,Canfield & Ingraham, or any or any one of the said 
firm, on account of the indebtedness of the said firm, to the said Tes-
tator and specified in Exhibits P, Nos. 45 and 46, on the part of the 
complainant in this cause, and by the said l\loses Bigelow on account 
of his individual rndebtedness to the said testator and specified in Ex-
hibit P, No. 3, on the part of the complainant in this cause, and for 
which the said testator gave his recf--'ipts, marked as such exhibits as 
aforesau.l1were assigned and transferred,the former spPcified in saidEx-
hibits P,N o.45 and G,as collatteral security for the indebtedness of the 
said firm, and the latter specified in said exhibit P. No. 3, a collatteral 

40security for the individual indebtedness of the said Moses B,!(elow to 
thesaid testator,which said indebtednrss respectively wne bequPathcd 
by the s·1id Testator :o the saidexecuturs in trust to, one! for the exclu-
si,e use and benefit of the said Julia Ann Birrelow, to be paid on her 
own order and receipt, and were by the said Julia Ann Bigelow by 
the consent of her said husband Moses Bigelow, assigned and order• 
.et.l to be d~livered to the complainant in trust, under and acco,ding to 
the said Deed of trust, and that the same were and are such collaterals 
as aforesaiJ, and were bequeathed by operation of law under and by 
the said last Will and Testament to the said Executors as such col-

,50 laterals together with the mid principal indebtednesses respectively, 
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in trust to and for the exclusive use and benefit of the said Julia Ann 
Bigelow, to be paid on her own order and receipt, and were by the 
said Julia ann Bigelow by the consent of her said husband and by 
the operation of the assignment of tho principal jodeblednesses as-
signed and ordered 10 be delivered to the complainant, in trust, under 
and according to the said Deed of trust, and that the said collaterals 
having been assigned and transferred to the complainant under th"! 
said order of the said Julia Ann Bigelow, the complainant, is entitled 
to have and hold the same in trust unJer and according to the 
said Deed ofaust, and that the same shall be, and are so deemed, 10 
held and taken, and that in taking an account of the specific bf'quests 
and legacies the same shall be regarded and taken b, the saiJ Master, 
as collateral and belonging to and following the principal indebted-
nesses so specifically bequeathed to the said Julia Ann Bigelow 
as aforesaid: that the said Master do cause an advertisement lo be 
published i~ the Sussex Regi•ter a newspaper published in the said 
County of Sussex, and the Newark D4ily Advertiser, a paper pub-
lished in the City of New rk, for the creditors of the said Testator 
to come in bdore him and produce and prove their dt.brs, and he is 
to fix a peremptory day for that purpose, not more than three months 20 
from the publication of such advertisements, and in default of their 
t!oming in to produce a11d prove their debts by the time so to be ap· 
pointed they are all lo be excluded from the benefit of the decree. 

And it is further ordered, adjudged and decreed that it be also re-
ferred to the said Mas:er to take an account of the goods, cha ties, 
moneys, effects, rights, credits, 1,1.nd personal f'State of the said Julia 
Ann Bigelow and of the rents issues and proffits of the real estute 
of the said Julia Ann Bigelow,and oftheintertstJ,dividends, income # 
and other produce of all and singular the same, which the said Tes• 
tator received, had took and enjoyed during his life, acting as the 30 
Guardian of the said Julia Ann Bigelow and charged to him, and of 
his paymentSr and disbursments out of the same, or on accounl. of the 
said Julia Ann Bigelow, that the parties shall be at liberty to take 
further te.;:timony before the said Master, touching, concerning or 
bearing upon the questions involved in this cause, in regard to the 
account o! the said Guardianship, so to be taken by the said Master as 
they shall see fit, and that the said Master shall report his opinion 
thereon, and for the better taking of the said account and the discovery 
of the matters aforesaid, the parties are to produce before the said 
Master and leave with him upon oath, all deeds, papers, books and 40 
writings in their custody or power relating thereto, and are to be ex~ 
amined opon interrogatories or othP.rwise, as the said Master shall 
di1ec1, an<l that the said Master shall be al liberty to make separate 
reports oft he said matters at the request of either party, and from ,;me 
to time as he shall think expedient, and that the consideration of the 
com and of all further equity and directions be reserved until the said 
Master shall have made his report, and that any of the said ,,arties 
shall be at liberty to apply to tho Court as occasion shall req,,ire. 

0. S. HALSTED, C. 
A True Copy, Samuel R. Gummere 1 Clerk. 50 
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Cou,rt of Errors and Appeals in the last resort in all causes of Lauf 

Between Samuel Fowler andEltas 7 
L'Hommedieu, Executors, &c. I 

Appellants, AND } 
Sdmuel H. Pennington, Trustee &c. I 

Appel lee. J 

On Bill and Petition of 
Appeal. 

To tke Honorable the Court of Errors and Appeals, in the last 
10 resort in all causes of Law. 

The Hnmble Petition of Samuel Fowler and Elias L' Homme 
dieu, Executor, of the last Will and '!'est\Jment of Samuel Fowler,· 
deceased, the Appellants in the above stated cause respectfully shows, 
that your petitioners find themselves aggrieved b;- an interlocutory 
decree made in the Court of Chancery, by the Honorable Oliver S. 
Halsted, Chancellor of the State of New Jersey, beartog date the 
twenty-sixth day of December, in the year of our Lord eighteen bun• 
dred and forty-eight, in a suit whorein the said Samuel H. Penning. 
ton, Trustee of Julia Ann Bigelow, was complainam;- and the said 

20 Samuel Fowler and Elias L' Hommedieu, Execu•ors of the last Will 
and Testament of Samuel Fowler deceased, were defendants; in 
these respects, to wit: 

First. That the said decree adjudges, that the soid complainant as 
Trustee of Julit1 Ann Bigelow, under the deed of trust, in his said 
Bill of C.,mpluint mentwned, and made an Exhibit in the said cause,. 
is entitled to recoveri have, and receive, against of and from the de• 
frndants, Executors of the last WIii and Testament of Samuel Fowler 
deceast>d, and according to and under the hist Will aud rrestament 
ol the said Sdmuel Fowler deceased, the one equal eighth p11t of all 

30 the rest and residue cf the personal estate of the said Testator, after 
paying the debts and funeral and testamentary expenses, and specific 
legacies of the sttid T~stator in the due course of adminislration: and 
subject to the ch•rge of the annuities bequeathed to anti by the said 
last W,11 and Testament, first deducting from the said one equal 
eighth part of the same, the sum of seven hundred dollars theretofore 
paid lo Moses Bigelow, the husband of the said Julia Ann Bigelow. 

Secondly. That the said decree adjudges that a certain dee<l of 
release m.Jde and executed by tbe said Moses Bigelow and Julia Ann 
Bigelow his wife, to the said Samuel Fowler and Elias L' Homme· 

40 medieu the said Executors bearing date the thirteenth day of May iu 
the year of our Lord eighteen hundred and forty-four, and set Jorth 
in tile answec in the said cause, and marked an Exhib,t therein,is and 
was from rhe time of the making, execution and delivery of the same 
fraudulent null and void, and of no foree and effect whatever, in ldW 
or equity, as ugainst either the said compl11inunt, or the said ~os~s 
Bigdow, or Julia his wife; and thut the said ddendants, on the ser• 
viee of a copy of the said decree, shall deliver up the said deed of 
release to be cancelled. 

Thirdly. That the said decree adjudges that the said defendants 
50 shall account in the said Court of Chancery, for the goods and rhal· 
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ties riahts and credits, monies, elfacts and other personal estate of 
the 'said rrestator, and for the produce and income thereof which have 
been received by them or either of them, or by any other person or 
persons, to their use or to the use of either of them rf'spectively1 or 
for what they or either o(them is, or are, or ought to be.accountable 
respectively; and that it be referred to one of the Masters of the said 
Court, to take an account of the same; and also of the debts ex pen• 
ses, legacies and specific bequests aforesaid. 

Fourthly. That the said decree adjudges that the several debts, 
demands, claims and securities, assigned to the said rrestator by the 10 
firm of Bigelow, Canfield & lngraham, or any one of the said firm, 
on account of the indebtedness of the said firm lO the aaid Testator. 
and specifiied in Exhibit P, No's. 4, 5, and 6, on the part of th~ 
said complainant, and by the said Moses Bigelow, on account of his 
indebtedness to the said Tertator, and specified in Exhibit P, No. 3, 
on the part of the complainant in the said cause, were assigned and 
transferred, the former specified in Exhibit P, No's. 4, 5, and 6, as 
collateral security for the indebtedness of the said firm, and the latter 
specified in the said Exhibit P, No. 3, as collateral security, for the 
individual indebtednells of the said Moses Bigelow, to the said Tes- 20 
tator, and as such collaterals were bequeathed by operatJon of law, 
uuder and by the said last Will and Testament, to the said Executors, 
together with the sai<l principal indebtedness respectively, to and for 
the exclusive use and benefit of the said Julia Ann Bigelow, to be 
paid on hn order and receipt j and. that the said complainant is enti-
tled to have and hold the same in trust,and according to the said deed 
of trust, and that the same should be so deemed, and held and taken, 
and that in taking an account of the specific bequests and legacie•, 
the same shall be regarded and taken by the Master, as following the 
principal indebtedness, so specifically bequeathed to the said Julia 30 
Ann Bigelow, 

Fifthly. That the said decree adjudges that it be referred to a 
Master to take an ncconnt a( the goods, chattels, monies, and effects, 
rights, credits, and personal estate, of the said Julia Ann Bigelow, 
and of the rents, issues and profits, of the real estate of the said Julia 
Ann Bigelow, and of the interest, dividends, income, and other pro-
duce of the same, which the said 'I'estator had took and received in 
his life time, acting as the Guardian or the said Julia Ann Bigelow, 
and charged to him; and of his payments and disbursem•nts out of 
the same on her account; and that the said parties produce before 40 
the said Master, and leave with him upon oath all deeds, papers, 
books and writings, in their custody or power, relating thereto, and 
are to be examined upon interrogatories, or otherwise, as the said 
Master shall direct. 

And your petitioners humbly appeal from the said several parts of 
the said decree of the said Chancellor, by which it is decreed as 
aforesaid, upon the ground that the same is erroneous, for that the 
said complainant as Truste,of the said J olia Ann Bigelow, is not 
entitled to recover, have and receive against of and from the said de. 
fondants, Executors of the said last Will anrl •r -«,,nent of th~ said 05 
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Samuel Fowler deceased, and under the said last Will and Testament 
or othcrwise,the one rqual eighth part of the rest nnd residue of the said 
personal estate of the snid 'l'estalor, after paying the dtbts and foneral 
and testamentary exprnsFs and sprcific legacies, of the said Testator, 
in the due course of adn inistration, and ~ubjtrt lo the charge of the 
annuitif'S bequratbed by the said last Will and T,stament, first de-
ducting from the said equal eighth part, the sum of seven hundred 
dollars, paid to the said Moses Bigelow, the husband of the said 
Julia Ann Bigelow. 

10 And for that the said deed of release made and executed by the 
said Moses Bigelow and Julia Aan his wife, to the said defendants, 
is not and was not from the time of the execution therof, fraudulent, 
null and void, and of no force and effect whatever, eilher in law or 
equity, as against either the said complainant or the said Moses Bigp,-
low, or Julia Ann his wife, and ought not to be deliverd up 
to be cancellt-d, but that the same was made upon a valuable and 
sufficient consideration, and !n go-::><l fanh on the p,11t of the said de-
fendants, and is a lawful and valid deed of release and ought to have 
full force and effect both at law and in equity, against the said com-

20 plainunt, and the said 1\loses Bigf'low and Julia Ann his wife. 
And for that the said defendants ouQ'.ht not to account to the said 

complainant, or to the said Moses Bigelow and J~lia Ann his wife, 
for the goods, chattels and eflt'cts, and other personal esrate of the 
said Testator, and that it ought nol to be referred lo a l\laster lo take 
an account of the same. 

And for that the said several debts, demands,claims and securities, 
asaigned to the said Testator by the firm of Bigelow, Canfield & 
Ingraham 1 or any one of the said firm, nn account of the in:..lebted-
ness of the said firm, to the said Testator; and by the said Moses 

30 Bigelow on account of his indebtedness to the said Te~tator~ were 
not aS'signed and transferred as collateral securities to the said indebt-
edness respectively, and were not as such collaterals bequeathed by 
operation of law, or otherwise, under the said last \\!di and Testa-
ment to the said Executors, together with the said principal indebt-
edness rtspectively, in trust lo and for the exclusive use and benefit 
of the sai<l Julia Ann Bigelow to be paid on her order and receipt; 
and that lhc said cornph1inant is notcrnitled to have and hold the same 
in trust, and according to the said deed of trust or otherwise; and 
that the same should not be so held, deemed 1 and taken, nor regarded 

40 as fol lowing the principal indebtedness specifically bequeathed to the 
said Juliil Ann Bigelow. 

And for that the said defendants are not bound and ought not lo be 
required to account for the good~i chattels and dfects, rights, cr('dits 
and personal estate of the said Julia Ann Bigelow, and for the rents, 
issues and profi1s, of the real estate of the said Julia Ann 81gelo1V, 
alledged to have been received by the Slid Testator, in his life time, 
acting as her Guardian, and that it ought not to be referred to a 
Master, to take an account of the same . 

And for that the said pa,ties ought no~ be required to produce 
fjO before the said Master, and leave with him upon oath or otherwise, 
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