STATE OF NEW JERSEY
DEPARTMENT OF ALCOHOLIC BEVERAGE CONTROL
744 Broad Street, Newark, N. J.
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" 1. DISCIPLINARY PROCEEDINGS - FRONTS - OPERATING BUSINESS WITHOUT

TR@NDFEB - 15 DAYS? SUSPENSION.
| February 26, 1940

, Daniel J. Lane,

City Clerk, .- _
Gloucestbr Clty, N, ;, :

My dear r. Lanes:

I have before me staff report and yourAletter of February
8th re. d1001011narj proceedings conducted by the License Com--
mittee of the Common Council against Harry %oss, 238 Essex Street,
charged with being a front for a non-licensee who bought the Dus¢~
ness and proceeaed to opvrate it without the. formality of trans-
fer, and note that on conless¢on of gulit tnr llcease was sus-—
penqed for fifteen dea -

Please eXpress to the'Major'andJCouncil my appreciation
for their conduct. of these proceedings»and the -penalty imposed.
Although the license was suspended for only fiftesn days, I under-
stand that the license certificate was picked up on November 17th.
and not returned to the licensee until December 13th - a period
of 26 days durlng whlch no ou51ness was: aone under thn llCeﬂSb.

Very Lrulj yours,
D. FREDERICK BURNETT,
Commissioner. .. -

STATE Bmvﬁagéf’ﬁISTRTBUTORS — MAY THPORT:ALCOHOLIC BEVERAGES
INTO NEW JERSEY FROM OUT-OF-STATE FIRMS WOT LICENSED TO SELL
"IN NEW. JERSEY, PROVID&D Tﬂuﬂp I8 NO SALE oa SOLICITATION BY

U THE UNLICENSED® FIRM: IN EW- JERSQYO

Dear Slr°

”I We woula llke to purchqsa palcon “Tmported Holland Beer

: Irom th@ Beer Impo;L Comndny, 245~ Ttn Avv., Jew York Cﬂ.ty°

" Packinan Brothefs,

;make tnls prChabe

We woula ll?a you to adVlSL us if 1t lS legﬂl for. us to
Swnoer Ly yours,
’Lackman Brotners

4eb¢uﬂry 19 1940
Atlantic Clty, N. J,

,Gentleﬂan

. As the noluer of a State Beverage DlStflOdtor 'S llCLnSC
which is classified as a wholesale license, you may purchase bper
from an out of State vendor who is not: llenSGQ to sell:in New

'vJersey, prov1éea that. neither solicitation nor sale takes place

in this State. See Re Waaswo th, Bulletin 451, Item 6.

N@W Jersay Staie kiorary
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Purchase within the State from an unlicensed solicltor
is cause for the suspension or revocation of your Llcense. See
Re Bohlen, Bulletin 321, Item 8, e

Very truly yours,
D. FREDERICK BURNETT,
Commissioner.

3. DISCIPLINARY PROCEEDINGS - POSSESSION OF ILLICIT BEVERAGES UPON
UNLICENSED PREMISES - 15 DAYS ON CONFESSION OF GUILT.

In the Matter of Disciplinary )

Proceedings against )
JOSEPH OLINI, . - COWNCLUSIONS
128 Bank Street, ) AND ORDER -
Newark, New Jersey, )

Holder of Plenary Retail Consump-
tion License No. C-444 issued by
the Municipal Board of Alcoholic
Beverage Control of the City of )
Newark.

John A. Matthews, Esq., Attorney for the Licensee.
Stanton J. MacIntosh, Esq., Attorney for the Department of
Alcoholic Beverage Control.

BY THE COMMISSIONER:

Defendant-licensee, through his attorney, has entered
L& plea of non vult to a charge that on or about May 138, 1959
he possessed at 17 Pierson Place, Newark, New Jersey, 1p violation
of R. S. 33:1-50, various 1lllclt alcohollc beverages, being the
same beverages tnat were forfeited in Re Seizure Hear1ng,5406
Bulletin 365, Item 15. Except for a few bottles, none of the
containers bore any indicia of tax payment.

Alcoholic beverages bearing no indicia of tax payment
are prima facile i1llicit. Whatever doubt there may have been of
the unlawful origin of the beverages has been set at rest by
Olini's failure to contest the forfeiture procee >dings and his
plea of non vult in the instant case. It is true that the al-
coholic beverages were not found on the licensed premises but
were instead found at the licenseel!s home. Nevertheless, the
law prohibits the possession of illicit alcoholic beverages
generally, and not only by licensees on licensed premises. Non-
licensees who possess theln are of course not subject to any dis-
ciplinary proceeding as 1s a licensee, but licensees, Jjust be-
cause they are licensees, are subject to the additional punish-
ment of revocatlon or suspension of the license, even though the
possession occurs off the licensed premises., Cf. Re Inglese,
Bulletin 307, Item 1.

_ Thgre is no evidence that the licensee was engaged in
th@ sale of the seized alcoholic béeverages, nor is there any
evidence to contradlict his explanation that the wine was made by
him between 1908 and 1933 exclusively for the domestic use of
himself and his family.
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The minimum suspension for possession of illicit alco-
holic beverages nas been established at thirty days. Re Jacobs,
Bulletin 315, Item 8; Re Tumen, Bulletin 316, Item 8. However,
by entering uhe plcu of pmon vult in ample tlme prlor to hea ring,
the licensee has saved the Department the time and expense incl-
dent to formal hearing. Consequently, the license will be sus-
pended for only fifteen days.

Subsequent to the institution of these proceedings the
above mentioned license has explred and has been renewed by the
issuance of. plenary rﬁt 11 consumption llcense C 434 (1939~ 40)

Acéor lagly, it is, on this 29th day of February, 1940,

ORDERED - that Plenary meta1l Consumption License C- 484,
heretofore J.osuofq to Joseph 0lini for premises 128 Bank Street DJ
the Hunicipal Board of Alcoholic Bevoruge Control of the City of
Newark, be and the same 1s hereby suspended for a period of fif-
tbo* (’5) days, Lfbeth@ 3:00 A.l., March 4, 1940.

D F?uDERlLF BURNETT,
. Commissioncer. '

REVOCATION - EFFECT - LICENSEE MAY NOT SELL STOCK ON HAND OR
RETURN MERCHANDISE FOR CREDIT EXCEPT PURSUANT TO SPECIAL
- DISPOSAL PERMIT -~ SO DURING TJhu OW SUSPENSION.

Febru Ty 29 1940

Cohen & Abramson, Esgs.,
West New York, N. J.

Gentlemens:

Once a license has been revoked the privileges to handle
alcoholic beverages, previously enjoyed by the licensee, cease and
terminate.

A 5usp ension is a. fgmporary or pdrtldL revocation. Hence:
Qurlng tnu term of suspension the licensee may not do any of the
things the sanction for which dbpcndu upon the license.

It follows that if a l;CLﬁS“C? after a revocation or sus-
penaion, esires to make a sale of his stock on hand or to return
Pchaldlgt for credit, he can only <o so pursuant to a special

QlSpOS&l~pbrmlo. _ .

Whether or not such a Special Permit will be granted de-—
pends upon the facts. Application should be made in the form of
a verified petition setting forth all pertinent facts. The petl-
tion should be accompanicd by Ten Dollars in cash, money order or
certified check payable to the order of D. Frederick Burnett, Com-
missioner, which sum will be credited toward the permit fee which
will be determined upon receipt of the petition.

Very truly yours,
D. FREDERICK BURNETT,
Commissioner.
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5., ENFORCEMENT DIVISION ACTIVITY REPORT FOR FEBRUARY, 1940.

To: D. Frederick Burnett, Commissioner

- ARRESTS:

SETZURES:

Total number of persons — — — = = = = = - — = 33
Licensees -~ O Non-licensees - 33

Stills - total number seized- - - - - - - - — 11
Capacity 1 to 50 Gallons- - - - - - - 5
Capacity 50 Gallons-and over- - — — — 6

Motor Vehicles -~ total number seigzed- - - - 9
Trucks - O Passenger Cars - - 8

Alcohol
Beverage aplcohol - — - = = = — = = — —~ — — 53 Gallons

Mash - total number of gallons - - - - - - - 75,598

Alcoholic Beverages
Beer, Ale, etco- = = = = = = = = = - — - - 8 Gallons
Wine - - = = = = = = = = = = = = — - — —~ —- 9 R
Whiskies and other hard liquor - - - - - =60 n

RETATL TNSPECTIONS: : :

Licensed premises inspected- - - = = - — - - 1530
Illicit (bootleg) liguor - - - - - - — 18
Gambling violations— — - - - - = - - - 17
Sign violations— - = = = = = - - - - - B4
Unqualified employees— - - - = — — - - 65
Other mercantile business- - - - - - - 15
Disposal permits necessary - - - - — - 3
"Front" violations ~ - - = = = - - - = 3
Improper beer markers- - - — - — - - - 3
Other violations found - - - = - - - - 28

Total violations found - - - = - = - - 186
Total number of bottles gauged - - - = - - - 13,675

STATE LICENSEES:

COMPLAINTS:

Plant Control inspections completed- - - - — 75
License Applications investigated- - - - - - 14

JInvestigated and closed- - = = = = - = — - =~ 416

Investigated, pending completion - - - - - - - 868

LABORATORY :

Analyses made—- — — = = = = — = = = — - - . - 114
Alcohol and water and artificial

. T coloring cases— — - — - 11
Polson and denaturant cases-— = - - - - - — - 0

~ Respectfully submitted,

E. W. Garrett,
Chief Deputy Commissioner.
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6. DISCIPLINARY PROCEEDINGS - EMPLOYMENT OF UNQUEEEﬂED FEMALES -
10 DAYS,

In the Matter of Disciplinary
Proceedings against

CONCLUSIONS
AND ORDER

KATHERINE MIZIGURSKY and

PAULINE CZAJKOWSKI,

© 188 pacific Street,
Newark, N. J.,

N N

SN’

Holders of Plenary Retail Con- )
sumption License C-419, issued
by the lunicipal Board of Alco- )
~holic Bevbrage Control of the
'Cltj of Newark.

- e e e e e e m e e e eme e eee — = s

Katherine MiZigufsky and Pauline Czajkowski, Pro Se.
Richard E. Sllberman, Fsq., Attorney for Department of Alcoholic
.Beverage Control.

BY THE COMMISSIONER:

Charges were served upon the licensees alleging, in sub-
stance, that (1) on August 22, 1939 they employed Olga HiZigursky
to sell and serve alcoholic bbverages to patrons in their li-
censed premises where the principal business is the sale of alco-
holic beverages, contrary to Section (a) of Newark Resolution
4889; and (2) on August 2%, 1939 they knowilngly employed and had
connected with them in a buSiness capacity 0lga Mizigursky, a
minor, who would fail to qualify as a licensee, contrary to
R. S. 55 1-26 and Rule 1 of State Regulations No.ll. a

The licensees herein are mother and daughter. Olga'Mizi~
gursky, aged 17, is a daughter of Katherine Mizigursky and sister
- of Pauline Czajkowski. - :

The evidence shows that on August 22, 1939, Investigators
Carlin and DiPietro entered the licensed prem1sﬂs gnd saw Olga
Mizigursky, who was then acting as a waitress, serve beer at the
tables after obtaining the beer at the bar. Olgs admitted that
she had served the drinks and admitted also that she had no per-
mit from this Department authorizing her to be employed at the 1li-
censed premises although she had had a special permit for the
previous fiscal year which, of course, did not allow her to handle,
sell or serve alcoholic bevora CER ~ A

Licensees have statea in their applicatvon filed for the
present fiscal year that their principal. business is " tavern".

Tnu llcmnseAs are guiltj as charged.

On behalf of the llCOnSPbS, P@ulino Czajkowski testified
that for about a month prior to the v1olation, she had been unable
to attend to the business because of her child's illness; that
during the period of her absence, her mother had arranged to have
Olga help in serving lunches; that Olga had been told she should
never handle alcoholic beverages; and that no special permit had
been obtained because "this was just for the month'!.

If these offenses were the first, I should deal with this
matter more leniently. But I find from the record that a permit
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was lssued to Pauline Czajhowski on May 21, 1937 but that no re-
newal was taken out when it ocxpired on June 30, 1937; that there-
after, on October 22, 1937, it was discovered, on a routine in-
gpectLon, that PaulLﬂe, tnpn still under age, was employed on the
licensed premises; that instead of bringing the matter up on
charges, she was permitted to take out a permit retroactively.

It is %pnarunt that the licensees knew that the minor should have
obtained a special permit and that, even with such permit, she was
not eligible to serve alcoholic oevgrqges, I shall suspend the
license for five days on cach charge making a total suspension
of -ten days.

Accordingly, it is, on this 29th day of February, 1940,

ORDERED, that plenary retail Consumptlon license C-419,
heretofore 1ssued to Katherine Mizigursky and Pauline CzaJKOWSKl
by the Municipal Board of Alcoholic Beverage Control of the City
of Newark, be and the same 1s hereby suspended for a period of
ten (10) caysy commencing March 4, 1940, at 3:00 A.I.

D. FREDERICK BURNETT,
Commissioner.
7. DISCIPLINARY PROCEEDINGS - SALES OUT OF HOURS AND EMPLOYMENT OF
MINOR AS BARTENDER.
March 1,1940
Clarkson A. Cranmer,
Franklin Townshlp (Somerset Co.) Attorney,
somerville, N,
My dear Mr. Cranmer:
I have before me stéff report and your letters of

February 23rcd re disciplinary proceedings conducted by tne Frank—
lin Township Committee against

l. Joln Carr 2. Agostino Miele
T/a Bill & Jim's ' T/a Franklin Tavern
Lincoln Highway near ‘Elizabeth Avenue
Kingston '

I note that both were charged with sale of alcoholic
beverages before the permissible hour on Sunday, and that lilele
-Was in addition charged with employing his minor son as a bar-
tender, and that on confession of gullt the license of Carr was
suspended for ten days and that of Miele for thirty days.

Please express to the members of the Township Committee
my appreciation for their conduct of these proceedings and the
respective penalties imposed.

Very truly yours,
D. FREDERICK BURNETT,
Commissioner.
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8.PRiZES —~ ATTENDANCE PRIZES - CONDITIONS UNDER WHICH SUCH -
PRIZES MAY BE AWARDED ON LICENSED PREMISES - HEREIN OF THE
TURN VEREIN AND ITS "POT OF SILVERY,

Dear Sir:

Our Society was, and is, organized for the purpose of
furthering Gymnastics and Athletics, but, for some reason or
other, our members are becoming lackadalsical in their attendance
and, in order to create new interest and a greater attendance, 1t
was proposed, at our last meeting, to offer a "Pot of Silver!" to
see 1f we could not get more of. our members to come out.

This 'Pot of Silver" will start with the suwn of $2.00 and,
in the event the member whose name is selected is not in atten-
dance, will be increased by $1.00 each week until such time as the
member who 1s selected 1s presont when it will again revert to

the orlglnﬂl SUurl.

Qur reason for writing to you is the fact that this selcc-
tion will be made in our Club Room, for which we hold a Club
Bevcrage License, and we wondered i1f it would, in any way, be
conurury to the laws or rulings of the COMMlSSLOHo

Only our own meumbers, and then only those in good stand-
ing, would be eligible to participate. This, to our minds, would
be beneficial to us in two Wways, it would create a grcater inter-
est, and at the same time would be an inducement to members to
keep their dues paid in full

Yours truly,
Riverside Turngeneinde &
Athletic Association.

March 4, 1940

Riverside Turngemeinde & Athletic Association,
Riverside, N. J.

Gentlemens

I have beforc me your plan to pep up attendance. I sup-
pose 1t 1s hard nowadays To get folks interested in turning and
tumbling. They get so much in business, it's hardly a sport.

- There is noth¢ng intrinsically wrong with thoe club itself
glVlng an attendance prize to its own members even blOugh.lt is
awarded by lot. They pay nothlng for the chance; there is no com-
mercial °Xp101taulon, no profit to the house; nothing but a reward,
akin to those given by the Service clubs, for being present whether
girth and calories are reduced or not. This is far from a lottery.

The plan is not beneath the dignity or contrary to the de-
cency of llcensed prellsbg. So far from being a stimulus to the
consumption of liquor, it has no connection.

If this is all there is to it, you may do it.
Very truly yours,

D, FREDERICY. BURNETT,
Commissioner.



PAGE 8 BULLETIN_589

90'

10.

MUNICIPAL REGULATIONS - DISTANCE BETWEEN LICENSED PREMISES -
TRANSFER OF LICENSE TO NEW PREMISES WITHIN 1000 FEET OF THE
PREMISES COVERED BY THE LICENSE AT THE TIME OF THE ADOPTION
OF THE ORDINANCE, APPROVED. . <

| March 2, 1940

George Dimond, Secretary,
Law Department,
Paterson, N. J.

My dear ir. Dimond:

I have'yours of February 27th and proposed amendment o

Section & of the ordinance pertaining to plenary retail distri-
bution licenses, adopted by the Board on June 19, 1939 and ap-
proved by the Mayor on July 5, 1939.

I note that you have remedied the defect mentioned in

my letter of September £8, 18939, and that the section now au-
thorizes transfers of plenary retail distribution licenses to
premises within one thousand feet of premises for which another
plenary retail distribution license is outstanding, only if the
new premises is within one thousand feet of the place where the
license being transferred was located at the time of the adoption
of the ordinance. I think that is a very fair solution and shall
therefors tentatively approve it, pending appeal, so that we may
see how it works in actual practice.

Very truly yours, -
D. FREDERICK BURNETT,
Commnissioner.

SIXTH CLASS COUNTIES — THE LICENSE FEES ESTABLISHED BY THE
COUNTY JUDGES ARE CONTINUED PURSUANT TO CHAPTER 1, P.L. 1939 -
IN THE ABSENCE OF A LOCAL ORDINANCE ESTABLISHING FEES,
MUNICIPALITIES IN CAPE MAY AND OCEAN COUNTIES MAY ISSUE AND
TRANSFER LICENSES FOR THE CURRENT YEAR ON THfF BASIS OF THE

COUNTY FEES.

March 2, 1840

Charles B, Ferguson, Bsqg.,
Point Pleasant, N. J.

My dear ir. Ferguson:

ily records do not disclose that any ordinance pertaining

to alcoholic beverages has been adopted by the Mayor and Council
of the Borough of Point Pleasant.

I have ruled in Re Tanner, Bulletin 379, Item ©, that

pursuant to Chapter 1, P.L. 1940, the respective municipal gov-

erning bodies in Cape May and Ocean Counties will perform their

normal licensing functions under the Alcoholic Beverage Law, ex-
cept as otherwise.expressly . providéd by Chapter 1, P.L. 1940.

‘Ruling in Re Heil, Bulletin 385, Item 8, follows the

principles of the Tanner ruling. The Clty of Wildwood adopted an
ordinance fixing the annual fees for plenary retail consumption,

plenary retail distribution and club licenses. Pursuant to Notice
of January 12, 1940 (Bulletin 376, Item 8), the ordinance was made
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effectlve 1mmed1atelv and the. fees fixed by County regulatlon .
were thereby supersedod The authority thereupon vested in the
Board of Commissioners of the City of Wildwood to exercise the
licensing function and to entertain and act upon the application
for transfer then contemplated, pursuant to the ordinance adopted
by the Board of Commissioners.

But- -1t does not follow -from the Heil rullng that Cape
iay and Ocean County munlclpalltleg must adopt local ordinances
before they may consider applications for the issuance or trans-
fer of llconses for the current year. ,

. Chapter 1, P.L., 1940, in Se sction S, provides, among
othbr things, that all rules as were attempted to have been pro-
mulgated by the r@SpOCthp Judges of the Courts of Common Pleas
of Cape May .and Ocean Counties shall remain in full force and

ceffect until June 20, 1940, except as cha nged or as otherwise
superseded by the Co mmls lOHLT. The clear intention 18 that in
order to give mun3c1n”L1tlcb time to get their bearings and enact
thelr own regulatlons, all orders of th Judges aforesaid, in
effect upon the adoption of the Chapter, shall continue until
June 30th or until ﬂuly adoptea mun1c1p17 regulations shall be-
come effective, whichever shall first occur, subject only to
necessary alteration by the Commissioner, and that all such
orders while they remain in effect shall»goveﬁn.the administra-
ticon of the Alconolic Beverage Law in the respective municipali-
ties. . Among the rules promulgat :d by the'County Judges are the
provisions for Jnnuﬁl license fees. These annual license fees
are presently the annual fees for.the Borough of Point Pleasant,
for the Council of thL Borough of Point Pleasant has not yet pro-
vided for license fees and consequently, in Point Pleasdnt the
County fees are not yet superseded. :

' The County fec in Ocean. County for plenary retail con-
‘sumption licenses is $500.00 per annum. The Council may present- -
ly entertain and ‘act upon an application for the transfer of a
License from person to person, notwlithétanding that it has not
yet fixed fees of its own, and the fee for such transfer will be .
ten per cent of. the yearly County fee. The procedure is set out
in Regulations No., 3 (Pamphlet Rulps, page 69) as fGVLsed in
rullng in Re Heil, oupro. ~ » ‘

S Op June uO 1940 tlL County regulations w1ll expire.
All issuances and trun ferg of licenses undertaken by the Council
on or after July 1, 1940, or for the fiscal period commencing

- July 1, 1940, must be purqu%nt to aporoprlatb ordlnunOc duly -
aaopted by the boun0¢l. :

"Very tfuly(yburs,
.. Do FREDERICK BURNETT,
.. Commissioner.
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11, RETAIL LICENSES - LICENSE ISSUED AND TRANSFERRED WITPOUT THE
- PREMISES HAVING BEEN COMPLETED OR PASSED UPON AND FOUND

' SUITABLE BY THE MUNICIPALITY - REMEDY EFFECTED BY RECALL OF

‘_LICENSE AND ISOUANCE SUBJECT TO SPFuIAL CONDITION. .

March 2, 1940

Miss Mary T, Murphy,
Acting Borough Clerk,
- ‘Rumson, N. J.
My dear'Miss Murphy: i
© It is reported to me that on November 9th a resolution.
‘was adooted by the Mayor and Council Qutnorl ing the issuance of
a plenary retail consumptLon license %o Joseph G. McCue, for
premises at the n/e corner of Avenue of Two Rivers and Rldge
Road; that the premises were not then ready for use, substantial
altexatlons being conteumplated, which alterations will not be
completed until on or about the first of March; that the license
certificate was actually delivered to Mr. McCue some time during
the week of January 22nd; that on February 8th the license was
transferred from Joseph G. McCue to Piping Rock, a corporation,
- for tnc same premloes. ’ » o

. I understand that no business has been condacted pursuant ¢
' to the license and that no business will be conducted until after
" March 1st when the altclatlons to the building are completed

" When an application for & license is filed, the issuing
authority must do two thlngs. It must pass on the person and it
" must also pass on the premises, for unless the personm is quali- -
fied and the premlses are suitable the license should not be
gr u.nted '

‘ The most that may be done where appllcatloa is made for
a building in process of alteration or not yet constructed, is
- to grant the application subject to the express condition tThat
the premises as described in the plans and specifications pre-
pared and submitted by the dppllcant and found acceptable by the
issuing authority, shall. first be completed. - See Re Harris,
Bulletin 183, Item 11 and Re Salter, Bulletin 184, Item 8. Thus,
the applicant will know exactly what is to be done and the Clerk
or other municipal.official erlgnateu to pass upon it Wlll be
aware of exactly what is to be accomplwsheu.

S There is o such conultlon in the resolution granting
- Mr. McCue's license. Under the law, the only - way that & condi-
tion may be properly imposed upon the issuance of a license is
in the resolution authorizing the license. See R. S, 33:1-32.
The license then does not become effective untll the special
condition has been complied with.

: In the absence of a proper condition duly imposed hy
the Council and approved by the Commissioner, it 1s not for the
Clerk to pass upon the suitability of premlses and decide when
and 1rf a license may actually be issued,for in so doing the
Clerk exercises the discretionary licensing function vested by
law exclusively in the Council and which the Council has no
power to delegate. See Ricker v, West New York, Bulletin 229,
Item 1; Re Friberger, Bulletin 113, Item 11; Re Guttenberg,
Bulletin 66, Item 8.
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The premises to be llcensed in the 1astunt case havp not
been passed upon and found suitable by the Council. The license
although issued, has not been exercised. While normally a condi-
tion contbmplatlng altceration of the premises would have to be
imposed at the time the issuance of the license was authorized,

I sense no objection to imposing it properly in this case now.

ir. McCue contemplated extensive alterations at the time his ap-
plication wags considered and evidently still plans to go tirough
with them. Apparently the mistake occurred because the Council
did not know how to go about it or what to do. The remedy,
therefore, is for the Council to obtain from Mr. icCue an adequate
description of the changes he proposes to make, to pass upon the
adequacy and suitability of the premises as so changed, and, 1f
acceptable, to then amend the resolution of November 9, 1909 to
impose a proper condition, viz., by striking out "for *ho fee of
$?OB 10" and in place thereof inserting "subject, however, to
completion of alterations as described in ir. ilcCue's statement of
March —-, 1940, which alterations are hereby found acceptable and
Which<statkment is nerooy made a part hP““Ol w.

The condition will become LIibCﬁ;Ve when adopted by the
Council and approved by me in accordance with R. 5. 33:1-32.

The license will become effective upon coupliance with the
condition, whereupon you may prorate tne license fee from such ef-
fective date and return to Mr. McCue the excess he hag paild.

Technically, the Council had no power to transfer this li-
cenise to the corporation on February 8th before the license actu-
ally became effective., The reason 1s that if a license may be
issued subject to completion of premises and transferred before
the condition 1s complied with, the opportunity is afforded to
traffic in licenses contrary to R. S, 33:1-26 and without paying
the municipality any fee, for until the premises are completed and
the condition is complied with the fec can not be assessed. The
value, in municipalities where there is a duota on the number of
licenses, would be substantial. It does not appear that this is
the purpose in the instant case and, therefore, if the Council
will proceed as above indicated and Mr. McCue will proceed with
the alteration of his premises, I shall not request proceedings
to set the transfer aside but shall allow it to stand, for I see
nothing to be gained by requiring the parties. and the Council
mbr;ly to go through the motions again.

Pleas ecall the license certificate until all this has
been accommlishpd and kindly certify to me the fur*her action
taken in the matter,

Very truly yours,

D. FREDERICK BURNETT,
-Commlssioner.
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12, MUNICIPAL REGULATIONS - LIMITATION OF LICENSES -~ LIMITATIONG
MAY NOT BE IN THE AGGREGATE FOR ALL CLASSES, OR HAVE THE
EFFECT OF PROHIBITING TRANS}ERS FROM PLACE TO PLACE, OR MAKE
EXCEPTIONS FOR PREVIOUSLY LICENSED PREMISES WHERE THE NUMBER
OUTSTANDING EXCEEDS THE QUOTA. - LIMITATIONS WITH RESPECT TO
SPECIFIC SECTIONS OF THE MUNICIPALITY PERMISSIBLE - ﬂIRLIN OoF
BARRING RENEWALS WHERE THERE HAS BEEN A SUSPENG ION

March 2, 1940
Robert H. Schenck, Esq.,
Attorney, befufson Town ship,
Morristown, N. J.

My dear d¥r. Schenck:

I have yours of February 20th and proposed ordinance lim-
iting the number of licenses in the northern portion of Jefferson
Township. :

My thoughts are as follows: .

(1) 7The ordinance (Sections 1 and 2) contemplates the
limitation of all classes of licenses Iin the aggregate. Limita-
tlons of licenses rust be established with respect to ¢ach par-
ticular license class. See Re Somerville, Bulletin 110, Item 83
Re Hightstown, Bbulletin 117, Item 5; Re Sahl, Bulletin 198,

Item 11. The respective classes of licenses serve entirﬂly aif-
ferent purposes. Unless there 1s a separate quota for -each class,
there is no way that the limitation can be properly administered.

(2) The Township Committee has the power to limit the
number of licenses. It is conferred by R. 5. 33:1-40. It 1s
not :ypreasly’providﬂa, however, whether the llmlt&blon shall be
for the entire municipality, or whether it may be for ppcific
sections of the mua101pallty, or whether the power nay be exer-
cised as fegardo pa”tlcular ‘sections or the entire muﬂ¢c1pa;lty
as the governing body wisihies. There is no question but that lim-
itations may be established for the municipality as a whole. I
think, by the same token, that as a general proposition it is
not objectionable to limit the nuwwber with respect to specific
sections where such sections are adequatcely described and are
not arbitrary but are based on public convenience and necessity
and the nature of the municipality taken as a whole, Election
districts, as such, are not proper municipal subdivisions for the
purpose of limlting licenses, unless the. clection district hap-
pens to colncide witn a proper geographical subdivision, in which
svent 1t is, of course, not objectiovnable merely b»caus; it is an
glection district. The early rulings on this are collected in |
Re Miller, Bulletin 283,Item 5. Later cases involving the sane
principle are I osenvwnge v. Metuchen, Bulletin 249, Item 6;
Skeba v.-Mill%+ono, Bulletin 274, Item 1 and Mdson v. Hgg Harborq
Bulletin 279, Item 1. Municipal ordinances limiting the number of
liceneas, according to R. . 33:1-40, do not necd the Commis-
sioner?s pprov4l in the first insta ncn in order to be effective,
They are, instead, as provided in R. S, 53:1-41, revicwable on
uppbwl. I therefore express no present opinlon as to whether or
not the district described in the oruinance i1s proper but reserve
flnal decision both on the limltation and geographic distribution

ntil the ordinance comes before me officia lly on appeal.

(8) The ordinsnce (Secction 1) also provides that until
the number is reducoed to tiree, there shall not be issued in this
g - 1 R n? - ) - N
section of the Township any licenses except such of the thirteen
presently outstanding as may be renewed from time to time for
licensees operating at the same respective locations. Now there
g p
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is nothing wrong with that. In fact, an application is not an
application for a renewal unlessj omong other thlags, it is for
a license of the same class:and type as the expiring license,
covers the same licensed premises, and is on behalf of the holder
of the expiring license. OSee Chapter 281, P.L. 1289, which is
reprinted in Bulletin 344, Item 10, But I take it from the pre-~
amble that this was appa10ﬂ tly intended to accomplish more than
appears in Section 1. The preamble declares that it is desired
that the number of licenses shall be reduced to three and until
so reduced that there shall be no change of location of any
presently licensed business. If that were repeated in the opera-
tive part of the ordinance, it would purport to prohibit all
transfers from place to place. But it is not in the OpGTthVL
part and hence. does not attempt to lay down any such rule. It

is well that it does not, for such a regulation would be invalid.
The Township Committee doeu not have the power arbitrarily to
forbid transfers from place to place. The rulings are collected
and the reasons are restated in Re Rothermel, Bulletin 293, Item 4.

(4) The ordinence further provides (in Section 2) that so
long as the number outstanding exceeds three, the surrender, sus-
pension, revocation or non-renewal of any license shall there-
after prevent the issuance of any further llcense for such prem-
iscs. Now if licenses are to be cut down, that in principle is
‘a very fine way to go about it for it eliminates those who have
violated the law and thereby. shown themselves to be unworthy.

But it 1is very harsh., With the revocation T wholly agree, but to
.rule someone out, regardless of the merits, for any suspension is
very severc indeed. A revocation under the statute automatically
disqualifies the persou from holding a license for two years.
Suspensions are 1mpos ou, howaver, for many violations which are
relatively unimportant. It is inherently in the discretion of
the Townghip Committee whether or not any application shall. be

" granted and I ‘therefore think that rather than adopt this rigid
rulu, the better course would be to omit any reference to suspen-
sion and hanale each case o» that kind on the mer‘its°

. (u) It flnally prov1de (also in bcctlon 2) that notwith-
:otanglng that more than three llC*ﬂoCS may bn'outbt nding, it
. shall be permigsible to relicense prémises where the license has
‘been surrenduru suspended, revoked, or not renewed, on applica-—
tion e¢ither of tlb owner- (li he has not theretofore been the li-
cansee} or of a new tenant, provided the application is 5" made
within sixty days. Now if that goes in, there secms to me no
point whatsoever in. mgvzng a limitation at all for with such an
cxception the number of licenses will never be reduced. There
will always be someons to take iu'up. For all pr¢ctlcal purposes;
there will be no limitation. If, therefore, 1t is an effective
ordinance that the Township Commltbeb vaﬁts, I recommend that this
pfOVl ion be omitted. :

- (6). T take it that when you say (as in Section 3) that upon
the reauotlon of the number of lica~ ses to three, the location
of premises will then be determined as best fits public needs and
~convenience, you Go not mean that licenses of long standing will
be revoked or renewals denied merely because it might be prefer—
able for them to be in some other locatlon. I guestion whether
- you redlly nced Scctlon S at dll '

A In these res prt the ordinance ags 1t now stands 1is. nut in
proper form. If you Wlll‘revise it in accordance with the fore-
“going and resubmit it, I. shall be glad to review 1tAuga1n and
foszr such iurther COHStrUCthb comnents ana suvgestlons as. appear
'ﬂccessar‘. :
Vprj truly yours,
D. FREDERICK BURNEIT,
Commissioner.
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13. APPELLATE DECISIONS - PEDITTO V.‘PALMYRA.V

*0

PLACIDO PEDITTO,

Appeilant,‘ 0o
ON APPEAL

LY

VSe
CONCLUSIONS

MAYQR AND BOROUGH CQUNCIL of
the BOROUGH OF PALMYRA,

Respondent.

James R. Giuliano, Esq., Attorney for Appellant.
Albert McCay, Esg., Attorney for Respondent.

BY THE COMMISSIONER:

This appeal is from refusal to renew appellant?s plenary
retail consumption license for his tavern, %he Bridge Grill, at
Broad and Market Streets, Palumyra. :

Respondent justifies the refusal because of alleged mis-
conduct of the tavern during the last licensing year.

Before reviewing the merits of this contention, it is
necessary first to consider appellantts motion to dismiss re-
spondentls answer (and hence, in effect, to quash its case) on the
ground that respondent failed, despite appsllant's demand, to
furnish him with a bill of particulars.

This motion is denied since (1) there is nothing in the
Alcoholic Beveresge Law or the rulss or regulations purporting,
either expressly or by infersnce, to authorize a party on appeal
to demand, as here, without order from the Commissioner, particu-
lars of an adversary, and (2) even assuming that appellant was en-
titled to demend and receive the particulars, he nevertheless suf-
Tered no substantizl prejudice by respondentl!s failure to furnish
them since, at the hearing on appeal, roespondent's case was; by
direction of the Hearer, prescnted first, with leave to appellant
to request an adjournment, 1f necocssary, in order to produce &vi--
dence to.rebut that case, thus giving appellant the benefit of
hearing respondent!s full case before presenting his own and op-
portunity adequately to prcpare it.

As to the merits: Appellant's tavern, established since
Repzal, 1is located at a street-corner in a vicinity both businsss
and residential in character. There are "three or four business
houses" on appellantts block; a railroad station across the street
a foundry and a feactory Jjust beyond the tracks; and, at appellant!s
corner, a fairly important bus-stop since a fare zone ends there.

On its residential side the neighborhood (which includes a
"colored settlement" to which appzllant apparently caters) has beel
characterized by the Mayor as the "under-privilcged" or "back- .
woods" section of the town. A survey committes appointed by him,
and representing various local agencies, reports (so he states)
that this neighborhood is accountable for all but one of the seri-
ous crimes in the general area and has a preponderant number of



LB

BULLETIN 389 | PAGE 15,

Juvenlle delinquentb and 'of 1nd¢gentg and syph¢11ulcs, “and. recoﬁ—
mends that "something be done Wltn the lluenseu premlses."

As to the allégec mlbconcuct of the Lave“n, there is muchv
te sflmony ‘that warrants no sgerious LONSlde?atlon.‘ ‘The substantial
evidence in support of the chafge appears in the testimony of five
TGDLQGntS who -live within 400 fecet of the- tavern,, _

One of these residents testified that_many persons‘Will not
use the bus-stop at the tavern's corner because of the allegedly
ndrunken" c¢rowd there, which sometimes numbers twenty»to twenty -

‘ilVL persong; that on ong occasion he and his wife, in order to
S8 by the crowd, were forced into the street; Lﬂdﬁ, in two. in-
otuno es, when he gscorted a lady - to the bus-stop at the corner,
'ne was cmDGWfassed by patrons of - the tavern, once by the loud in-
ccent languasge being used by “several men as they were merging
f“om the f@»Jrn and-once wher & man approached the lady whom the
S witness was sscorting -as though to embrace her and then entered the
-~ tavern. He further»tostli¢ed that 1nurcont language emanates from
‘the tavern; that he Has seen peorsons leaving the tavern: nfar from
sober' judging by thelr boisterous: ”holl\rlng\n that the taver
becomes nolsy &fter 11 P.M.; that after 1 AJM., when it plOSpS,
the departing patrons,  especlally at week=ends, troop down the
street Wand make 2ll kinds of noiscs;" that on one occasicn in
April 1939 these OubPOﬂD kept up a recket for an hour and a half,
could bé heard two vlocks  away and kKept the whole neighborhood up,
that this condition txistsd for six or eight months thoretofore
and nr0g13851v91/ e came worsa v

Anutnkl of tuese res mtq confirmed taa T bflmOHV as to a
habitual -fOdeOf "hang wrg—d”ouaﬁ" in. front of tJb.thQTﬂ(&ﬂd
degcribed them as bmlﬂg nostly patconq of the tivern. He also
confirméd the testimony as to noise and indecent languagey stoting
that such langudge comes not only from the tavern but also from |
the crowd in front of it. He furthew testifled that he las seen
persons leaving the vrawiseés end Wstaggering all ovér the street;™

that on scven Of_elght occasions he has seen persons “bhootlng
crap® on a ‘porch at the rear of the tavern; and that for .over a
year he obsorved toqraonsg‘some‘i res as many as ttq, go into. the
- .rear entrance of the tavern on Sunday  wornings and 1atc energe,
“some with packsges, although Sunduy Sdlﬂs arc, oV local roguia—
tlun, LOTDleLﬂ in Palnyru.

Tvo othnrs in sum, likewlse corroborated ‘the te Stlmony as
to the crowd tnut gathers in front of the tévern and the indecent
language, one testifying that such language can be heard at his

“home twenty-five yards awzy, the other stating that he generally
bmeko “to avoid “pbelldnt's corner altogether by cutting through a
ack lot. -

The fifth resident t- 1F¢eq that Joseph Pgditto, appellantts,
son who- h =lps at the taver n, told the w1tnbss, when he complained
about minors, "We donlg Serve minors at thc bar. L. s¢ nd them
around thc back.” S

The Mayor, who voted agalnst renewal of sppellantts license
Tor the current licensing yser when the Council was tle at 3—3
(thus swinging thé vote to 4«3 against such ren Awal), and a coun-— .
cllman who alsc voted against the rencwal, testified, in sum,
that the tavern has a bad reputaclon, that question hﬂc arisen 1in
previous years aboutl renewing appellantts license; and that appel-
lant has been warned on several occasions "to conduct the place
properly.n  The cuuacLLman further stated that he had voted for
renewal of appellant's license in previous years in order to give
eppellant opportunity "to clean housce." The Mayor (who can vote
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only, as here, in case of a tie among the councilmen) never had
occasion to vote on an application by appellant since 1935, when
he was an ordinary councilman.

The president of the Council, who voted for renewal for the
current licensing year, testified that he is now opposed to such
renewal, explaining, inter alis, that "from what I have heard
since the vote was taken in Council, ... I am impressed with the
fact that the reputation of that place is not exactly what I
used to believe 1t to be," '

On the other hand, so far as appears, no formal objection
was ever made heretofore Moa;abt the ‘issuance of appellantts orig-
inal license or any renewal thereof, nor has any formal discip-
linary action at any time been taken against appellant. The
police chief, &« police captain, 2 nearby resident who has worked
for appellant cleaning up the tavern on Sundays, another nearby

-resident who 1s a patron at the tavern, a third nearby resident
who conducts a plenary ratail distribution or "package'" liquor
store in the neighborhood, and appsllant and Joseph and Christo-
pher, his sons, all testified, in effect, that the tavern has beer
conducted properly. The local manager of the Public Service Co-
ordinated Transport testified that he has never received any com-
plaint that bus-patrons were Mbelng bot ﬂbred" at appellant!s
corner.

However, despite such testimony in appellant'ts behalf, there
is no denial that a crowd habitually congregates in front of the
tavern (although there is effort on appsllant's part to show
that the frequenters of the corner come from sources other than
the tqvnrn) The police captain admitted that on occasions he
has chased the crowd from appellantts corner because of their
noisec, anca, while clalming that the tavern itself 1s no noisier
than the others in Palmyra, also admitted that, nevertheless, the

tavern at times is "pretty noisy. " The police chief, when presses
indicated that the pqtronb of the tavern arc a "pretty tough
crowd™, ,ltnough claiming that 'most all young fellows are."

In view of the recited testimony, and that question arose in
previous years as to renewal of appellantts license (but appar-
ently not so seriously as this year), =nd that appsllant has
several times been warned and, by past renewals, given opportunit;
"to clean houssz", I cannot say that respondent was unre a"onable 0:
abused 1ts discretion in refusing to renew appellantt!s licenss
for the current licensing year.

The action of respondent 1s, therefore, affirmed.
. /
’
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Comuissioner.

Dated: March &, 1940,

Mew Jersey Stale Laoreary



