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·TOWNSHIP OF .LAKEWOOD, 
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.- Hespond,ent. 
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. Ol\J' . APPEAL -
CONCIJUSIONS. AND ·oHDER 

Robert A. Lederer, Esq., Attorney for Appella:i?-t~.: 
.J· •.. Elrner·Matthews, Esq., Attorney for Rqspondent. 

-BY THE ·COMMISSIONEH: · 
. . ' . 

.. - -T~is ·appe~l,.is from r~spondent's ref~sal to renew~~ppell~ritis 
plenary ··_r.etail c.onswnptio:n license for the preserit (1944-.4~) fis¢~1 
year. :_ .·· 

' . 
• •• ,; ,• I• 

· ; - In view of . tl).e dis post ti on· hereinafter noteO., z:io useful ·purpose 
wilL be., served cby a _detailed· description of the. evidence prc)duced by 
re.spondent. to su_s~ain its denial of appollant 's. renewal application. 
It is only necessary· to state that, while the .cvid~nce raises a grave 

' suspicion concsrning the improper manner in which appellant is · · 
.alleged to_h~ve~conducted his premise~ during the.preceding licensing­
year', =the- proof. presented. on the. appeal lacks the weight required, to 
~support-respondent rs_- action. · · 

This conclusion.· is fortified by the evidencE~ given by the local · 
clerl{, whose dutit:S also include that Of license inspector, an:d also 

. by the evidence of two locEd police: office-:r s ,_· __ all of whom 't __ es tified 
-.that, in their-opinion, the appellant's .license should ·have· been 
renewed. Whlle seyere). complaints were rece:j_ved by the clerk con­
qerning .the operation of the appellant's premises, nons of them 
app~ar._ to,hav.e been investigated or verified by the_ respondent. 

As I have heretofore pointed out on many occasions, the grant 
of. c::. renewal license, like that of an·- original license, is subject to 
the _exercise of a reasonable discretion by th6 local issuing auth6r- · 
i ty·. Where, however, as· in , this case, a license has been renewed 
year after year, a refusal to renew thereafter must be.founded upon 
valid and substantial .grounds, supported by the weight of' the evi­
dence. Cf'. -Vasto,v .. Highlands a Bulletin 622, Item 4; Wright v. · 
Gloucester, Bulletin 622, Item 5 .. 

-- \ 

If, during the course of a li6ensing' year, evidence of mi~con-
duct is brought t9 the attention of trw i~~suing e.uthori ty, proper' , . 

. inv~stigation should be m~de and, if -wartanted, disciplinary proceod­
ings for the suspension or revocation of the license instituted. , See 
R., s. 33:1-24. In this connecti.on.? it is to be observed that during_· 
the 1942-43 fiscal year, respondent suspended the appellant' s.'license 

, _I 
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for a period of·· t\ivenfy cfay S for SD.l.es Of alcoholic beverages to 
intoxicated persons o Instead. of· th\.~n uenylng· appellant's application·_ 
for'. i->enewal for.· ~he 1943-44 fisc0.l year because of this adjudicated 
record .. of ii1iscoriduct ·during the preceding yecJ.r, th~ respondent chose 
to approve the application. Co~won fairness to· the licensee dict&tes 
t;hat a subsequent refusal to· rei-iew for the 1944-..:115 licensing y1:;2r 
should be support~d by probative proof of misconduct during. the 
fiscal year immod1a tely preceding, and not rnerc~ly on the disciplinary 
proceedings consummated sr3veral years last pasto Cf. Wri~$ht ·v . 
.Q.1ou.9es_ter 2 supra._ 

While· this. appeal was· pencUng, the appellant was apprehended in 
the commission of a violation of Rule 1 of st~1 ti'2 Hegulations No •. 20., 
viz., the sale of alcoholic bever,3-ges to into.x].ca.t~d persons. '110 a 
charge alleging Stich violation the i.1.ppelhmt _pleaded non .Yl~lt o For 
th~ reasons stated 1.n the concl.usj_ons ·entered in the disciplinary 
proceedings, decided si@1ltaneously herewith.(see Bulletin 657, 
Item 2), the respondent has been dir0cted to cease operat:Lons at the 
pr~~ntises in question., effacti.ViZ~ Marc{1 1$, J.:9L.15, at 12:01 _a.m., for 
the remainder of th(::; present ·:fisc:::i.1 3r(:ar, .vJ.z. :1 until June 30.9 19450 

Although the reversal of respondent's actton herein necessi­
tates a dj,rection that it issue a license for the pr·esc:nt (194:4-45) 
fiscal-year to the appella.nt 9 the effect of the order entered in the 
_disciplinary proc.e(~dj_ngs·~~ supr.Q:.i requir·es tho. t, ,immediately upon ·the 
issuance. o·f such--li.cense; it shall becom.e ~:us pended and _continue 
under such suspension for the balance :)f lts tcrE1y vizo, untiJ_ 
June-30, 1945. In the event appclla~t applies for n renewal ·of such 
liC81).Sl3. for the .. succeeding lice:nsing y::;ar comnh.::nqing. July 1, J.945, , 
tho 'r·espondent_ ·may ·then consic,J.H"' Wh<:ither ~ in the light Qf all the 
thcn,_e.xisting _circumstances:1 thE.: licens.e 2.hould. bl':-: renewed. 

· 'D--!.e extenston orcter enter.ed herein on ~June 28, 194~1, Uncle·r 
wl~ici1 :t[ie. appellant has be12n conducting his busi.rn=~ss ever since 
July i,· ~941, .will be vacated, eff~ctivo March 19, 1945, at 12:01 a.m~ 

AccorcHngly, it i~3, on ttds 12th day uf Tule.rch, 1 __ 945, 

. ORDEEED, _··that ~esponJ.ent•1 s action j~n refusing to renew 'appel­
lant's. p+e~1ary ·retail consumption lic0nse for- the present (l9iJ:4-,±5) 
fiscal year f.or prernises428 Clifton.AvcnueJ Lakewood, be and thfr, · 
same is .. hereby r.evcrsed; and respondent is. directed. to issue to appel­
lant the r~:rwwal liceµss for which he ha;:. _app11·f;~·l .; mic.1 it is further 

ORDERED, that the order entered herein on June ·2s, 19•i<b, . 
··extending the term of appelle: . .nt 's :)lc:nary rctn:l.1 c:onswnption license 
issuod to h.im for· the 1943-4•1 fisca_l yc~ar, be and the sc:ime is hereby 
vacated, effective March 19, 1945, at 12:01. a.mo~ 

·ALFHED .E. DHISCOLL 
Comnission~r. 
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2. DISCIPLINAHY PROCEEDINGS ~· SALE OF ALCOHOLIC BEVEHAGES TO AN 
INTOXICATED PEI(SON, IN VIOLA~ION OF RULE l·OF STATE 0 nEtutATIONs' 
.No .. 20 - Aq.GI-tAVAT~NG CIHCm1STANCES ,,:.. ·LICENSE ~USPENDED FOR BALA~CE' 
OF 'rEHM. 

r~:th~ M~ite~ of biscipliriary 
·· Proc~ridings :against 

LOUIS.MONES.SON 
4:28 Clifton .. A.venue 
10-kewo.od, N. ·J., 

.) 

) 

) 

) " 

) 

) 

Holder of Plenary Retail Consump­
tion Licens0 C-18, issued bi the 
Township Committee. of th21 .Township. 
of Lakewood.fa~ the 1945-44·fiscal 
ye.ar .? .• and \3xtended f_or thE~ ).9,~h~t-115 
fisco.1. yea+\ by .order of· the. :State · ) 
CormrJ.is.r.:dom;;·r 9f. Alcohol_ic Bevera_gr:; ) .1-

Control •. · 
.. ..,.. ~ 

. J 

-·. 

··°CONCLUSIONS 
AND .. ORDER 

... :';' 

·Louis· Mone·s.son.? Defendant~i1censee; Pro .. s:e. ........ .- ·. 
Anthony Meyer,., Ji. .. ·~, Esq.,~· ·-appe~ring: for Depa~·tri1ent: of ·A~·coholic 

· _. Beverage Control •. : ·,, · 
: ··~ 

, I 

BY . THE . COMivlISSIONJ~f.\: . ·~ .'\ 

".:\.·· 

The defendant pleaded non vult to ~ charge alleging that he 
sold Glco.holic beverages to ah intoxicated .·person; : iri·:vi9lation of 
Rule · 1 of Sta·te ·Regulations No. 20 •. · · · · 

. . . 

"· On. January l~, 19d5 two ,ABC· agepts entered tht;_ defendant 1 s 
tavern ·shortly .before J.: 00 o·• clock in the .. afternoon~!· "Thev observed 
an o'bviousJ~y i:ntoxic'ated person, while 'standing at. the bai"j 'conswws a 
portiop of a glass of beer. After removing this glass· .from the 
.inebriat-e. 's .. possession,; . th(::y ·noticed hirn attGrnpt' to ·drink from a beer 
glass Which belonged to another patron. The licensee~ wh9 .wai then 

· b~hind th:~ bar, tl)ereupon ·forclbly seized this :glass frrJm the intoxi­
ca~ed _.person and Q.f3lj~·berately threw i.ts .contents in' the; la:tter~s ·face,, 
at ~J.1.~ .same time exclaiming, in an nngri ton2J. ''This· lsn•t your· 
glass l ~hosf: men (indicating the A.BC ageBts) took your 'glass. tt· 

. . In a;· written statement obtainod from th·~· defendant ts barte·nder, 
he relates that, when tho.J intoxicated .. persoll' arrived at. the premises . 

· between the hours of 9: 00 and 10: 00 o t clock that morning, he "r efus ea. 
,, to serve hlm for about an hourn bee au-so it tr appeared as if he had 
·been drinking." , After -tl~a t he '"possibly served him four beersn ahdJ 
when he ~as relieved for· lunch shortly after noon tim~ by the defend- 1 

ant:i the inebriate "was showing the~ effects of having too much to 
drink and' was trying to drink other people's drinks." He adds that, 
when he left for lunch, this person had cclready consumed all of his 
b;~~er ctnd that h0 , (the bartender) nwoulcl not have_ served him anoth~r 
.drink"" 

The circumstances surrounding tho cornmis$ion of th!e instant 
violation are sufficiently aggravated to warrant the imposition of a 
s_tern penalty. 'I'h1s ease nms.t be considered in the light of th(~ 
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defendant s·. '"previ:ous ~ecord of ·having re·c.ei\ied a .. twenty~day. suspen­
. sion t~pon heing ·fbund guilty of· .a s.imil2.r· viola ti on in May: 1943 by. 
the loc~l issuing mithori ty, and its refusal to renew the defend- . · 

· a·nt 's lic.ensc for the present licensing year con:lmencing July 1,. 1944 
upon the alleged ground, among others,, ·.that the ·de:fehdant 'had, duri~g 
the fisca~ year 1943-44, sold alcoholic beverages· to intoxic.ated· 
persons. When appeal therefrom-was filed, I entered an order extend­
lrn~ the· term of the defendant t-s 1943-44 license pending the· 
determination of the appeal, pursuant to the provi·sions ~of · 
R. S. 33:1-22. It· is only by virtue of such extension order· tb~t 
the defend.ant .ha~ b·een permitted· ~o continue operations s'ince . , 
July 1, 1944~ ; - · 

While in the appeal case,. decided siraultarieo~s1y. :b.efewi th ... ' ... : __ 
(see Bulletin 657, Item 1), it was' ·determine_µ th.at .the p+-oba:ti ve-·_ . ·. :, ~ 
proof did not meet the standard necessa:ry to. sustain the"· refus_a1· :to::: . 
renew the license, the fact, neverthQl.css ,,. r.em0-J)1s·· .thc::it ·:the· def.end-:-·.·: 
ant, during the penqency of the appoaJ.·. and .. whlle o-perating' "under . · 
·the extension order, committed the so.me type of violation alieged 
by the issuing authority in its refusal· to renew the ·lieenE?.e ~ .: The: 
circumstances, the1~efore., warrant that the, pr..i vil.eg·es: of·: the dEff~nd-·. 
ant's license be suspenc1ed .. to.r .·the r·oinainct-e::r·. of the current·:·1icensi11g 
yeo.r •.. 'Tlw ,lqcal. iS:qUiDK aut~horlty. will thus b·2 'afforded a ·further 
opportu~~ty. ·to:. deter.rninr:;"· whether' in-- the event application therefqr.' . ;• 
is made' the license' shouid be renewed for the 1945-~16 ,fiscal .. year•. 
The instant suspension may be considered by the authority 1n rea.ch-- · 
i'.ng such determination.. · · · 

-~? . . - . 
' . . ~ . 

. The .. exteri_sio"n order .ente;red in the . appea~~-· case;< supra 9 has· 
been vacat_ed-, effective March 19, .· 19l1:5, at ·12: 01 · a.m. ·The license 
directed to be issued to the defendant for the present licensing 
~ear in thqse ~ppeal proceedings will remairi un0er su~pBn~ion~ 
im.r.a~,d~[].tel.y _upon· .i"t~> ·iSSUclDc:e, for. the :rcniai_ndGr .of the -~ern1, viz.·, 
until June 30, l9t±5. ·_·: · · · · · · · · 

. _·Accordingly_; ·i·t is',. ·on· -this 12_th q._ay of March;· I9tl$,·· 

. , .. : . OHDERED, '~;l:iat .. t,i-10 ·license_; clirected :to be ·issued· to the 
defenclarit. by.:'. tY1e_·· Tovvn·si1ip ·Commit.tee o'f· the ··Townsh~p .. of Lakewood for 
the 1944-~~ fi?cal year for preraises 428 Clifton Avenuei Lakewocid 
(see lVIoncsson v. _L.qkeVf.QOd., .211.~) j. be anc~. the same is hereby 
directed to b2 suspm1ded..9 im.r;1r~,c1:Lat0ly upon its issuanc.e, and to . · 
_remain under. such suspension ;for the .balance uf the· present fiscal 
year,, viz.'' until' Jline 30 .9 19.:15.· ' . ' ' 

,1 ••• 

' ' . ·~ 

.ALFHED E., ~DHISCOLL · 
Co11rJis s-i'oner .' 
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3. AP.PELL ATE DECI.STONS - WEBEH v o LAKEWOOD TOWNSHIP •. 

HARRY ·VVEJ;S EH, · . ) 

Ap:pellant, )' ·. · 

. ) . ON APPEAL 
CONCLUSIONS AND: ORDERS 

TOWNSHIP C01vHvIITTEE OF THE . 
TOWNSHIP OP LAkEWOOD, ). 

· · . R,esporidel}t · ·. ) 

Robert A. Lederer, Esq., Attorney for Appellahto 
J. Elmer Mat.thews, _Esq. ,. At torn.ey for Re s.ponden to 

BY THE C,OMIVlISSIONEH: 

Th:ts is -an ap:pea1 from respondent :rs. ref:usal to renew appe.1-
lant 1 s 'pl"enary" retail coiisumption license:~ for' the pro sent fiscal 
year. 

No WI'.i tten objections. to· 'tho rer1ewal were received by respon-. 
dent and. no '-hearing ·was held thcred:rio · During the previous licensing 
year the res·pondcnt had not instj_tuted any disciplinary proceedings 
agc;J.n.st a:_:;pE:.~t1.snt for mi.sconduct .. of his licensed premises. Th8 first 
int,:i.u1J.·~-.1or1 T'«:.~·:21.ved. by a·op(dlant ·as to respondent's action was''·when 
he v.ras ::)o't:tf l,2d by the. c.ierk of the denial of t:he .renewal without any-
reason beirtg ~iven. · 

The respondent municipaiit~ i; primarili a·winter resort. 
During thG late. fall and extending throughout the winter months, ·1t 
appears that some of tho hotel employees ovel .. --.indulge in intoxicants 
and, while. l1.l1der tl}.e influence· of liquor, congregate near the appel-:-

. lant ts premises and n_iqke gi?neral i'misances: of' theruselv(3S. 

If these concH tior1s. ai .. e attributable to the ap.pel.lant, there is. 
no question t=hat responde:;nt was justified in refusi.ng to rerte"w his · 
J:icense. Most of the tes.tlmony offered by tht-) respondent in an .. 
attempt to show misconduct· 'in the· operatio:r1 of the ·appellant's tavern 
is circumstanti~lo ··All of it is tnconclusiveo· 

The ,testimony of the .-local ·clerk, whu alscJ acts in the capacity 
of licensB insp~ctor, i~ ~uite significanto He stated that no 
written objections concerning the manner in whj_ch appellant conducted' 
his.tavern had been lod~ed with him and that he had never observed 
any viola tio:ns. occurring at the prGm:l..s es. None of, the g1:.~neral verbal 
complaints· i"fJla ti ve ·to the cqndi tj_ons at or nE:~ar tho appellant.' s 
premises. appear.:to 'have· be2n investigated and there is foJthing in the. 
record to show that thE::y were well .founded or occasi.oned by· .. any mis­
co~duct on tho part of appellanto . ThE":: clork .further stated -that it 
wa:s his opinion that the appella~t 's license. should have been renewed. 

:_In addiiiori,: evi~en2e presented by two iocal polic~men is· 
favorable t() the- appellant. They ·:testified. t~1at t11e location of ti1e 
a~~~llafit's-taver~ is withiri their patrol ~nd that.they· hrid n0ver 
observe·d any ~rifracti-ons there for whl.ch the appi:::llant was respons--. 
ible~ · · · . . 

· · T~e appellant, w~~se first.libense'was issue~ to him in October 
l935, has·. suffered only· one suspension of his. license •. In.A.i)ril 1943. 
the respondent imposed a penalty ~gainst his lic~nse:of t~enty days 

1 

for sales uf alcoholic ·beverages to intoxicated persons. No pro-, 
ceading s of an:v kind were; instituted against him duriD;g the 1~43-44 
fiscal year. · 
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While it is. tr.ue .that ."the" de.t.erniini:d~·ion ·of: v~he:ther · -~t'~liquor ~ ,· 
l'icense·. should ·be renewed rests· within the di'scretion. of the issuing 
9-Uthor:l ty, · nqvertheless ·the~ exercise Of \such discretion must ,be. based 

" on reasonaple and valid grounds. In :~his cas~;,. .th~ . deplorable· sl tu- , 
.ation t:hat ex1.,st$ in the ar,ea in. question presents".a j·police problem 
·that warr?,nts .'arastiQ ·action on ·the part of· respondent. ·1t.-.1;11ay not; 
however,_-. a tte'mpt ··to re·medy ·the si tµ.a tion by saddling the responsi .... 
bili ty on the appellant without offering. adeq:tia te· af'firma ti ve.· prO'of 11 

•that the conduc-t of his premises contributes to::.the: cortd'i t1o;ns.:'.. I•,. 

requirj_ng ._correction. - On the record presented,·. I have no al terna-
.ti ve other than to rever.se the refusal to reriew:'·app€11ant 's lic·ense. 
Cf •. Vas to v o Highlands~ B11lletin 622, Item 4; ·wright· v·. 'Gloucester_, 

1 
• ,Bulletin. 622, Item. 5o ·~ ,... . . ,. ' .. "· . _ .... · 

\. \ ·. . .. . •, 

' T'he appellant-Is' ;pre1nis·e's:. af.''i/ i1nihdd~i'c:.:t·e1y . a:d·j aC:ent>;1:;-o. those". of'-.,· . 
. Louis Mones son, whose licens·e also was not. renewed ... upqn, ... s1u"Qstan:t:L~l:LY 
·.the same evidence- presented· in tha instant case. Ti:i" ·r.eve·rs'ihg ·" · · · ·.· · · 

respondent J s action in that case _{see Bul1$tin. 657, Item .1, de9i.ded 
' simu.ltaneoi1sly 'here'with)' . I . used J~b.F; follo~vipg Llanguage ;: whtcp i,s . 

'.' ,pecul'iarly .ap·t tO- :·the, fact's "6f• this: ca·s'e.-t·'' -_;i··~(~, '. ,l. /. '"'; ,'_r. "1 ;: ..... · .. ! . . ·'. , '.'· 

''As I hktve heretofor.e polrite.d. .. 01.rt; on many occas:i.o.ns, tP,e .. · 
· -.": gra1it ·:of ·a "·:c'ene\v·a.1 ·lice'r1.s·e<" l'ikl3 .:·t.hat "of ·a~'n~ briP.lnal -license . 

' . . . . . . . . ' , ........ ,. Q . ' '· 

.,':.·' · is :subj~c·t· ·.to:· the .,'exercis-a o·('·,a. :r~'asoriable" 'discretlon by t;he .. ,_ ... 
. ' lo ca) i'ssµirig 'authority> .Vvhe'r.o ,· ':t:ipwey6~>' as: i.n this· case,: :a ... 

1 license ha~·.b~~n renewed 1~~r pfte~ ye~ri a t~fus~l to rene~· 
'.~f1er:e_aft:e·r,"~i·ri~1~(t' p:~1 f.cnu~de/l,"tWo'fr y-al.J.d /ni;d s\1bstantial ground$, _ .-­
supp"orted "by··· the · tvei'ght Of· the ·cvld·enc\:"1. · Cf:· -vas to .. 'v. . 
Highlands, Bulletin 622,. Item 4; Wright v. Glc/ufres

1

t·er2 · ... 
,' ,,•_: 

Bull~tirj. ~~2,,? -~IterJ 5.... , . 
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.. ~. ··'__ 1,- · _ u:~f\;" '. dur'i!tg:-' ·tµe· cours~: or· a -li_censing ;year,·- ·evi~eri'ce .Qf · · 
-;: · mipdo:h,dudt" i·s· ·hruqght·· _to ~he .. a:ttept1,o.n. of .. the' iss1,ling" authqr~ · · 

.: ... , ._~- :i ty ,· "prol)ei~:: .. inve»stiga_tio·n · s}i.o\ild b~-;:maq.e'···?:n(1·,· . ~T vvar·fr~~t.~Q.;. 'i / .: !'. 

·discipli'riflJ_.;·y; ·pr'Qceedings· for the ·st1.Spehsidi1· 0(. revocation Of· .. 
t~e lie~ns .. e.. i.psti tute.cL . S_ee .. R •.. S ~,., 3~3.: 1.-24.•: ... ~n. tbis csmn:c.~­
tio~,~-"it."--iS ·to be observed ... tt1at'' ·dtirfi~g·: t)1e_~'l:.942-:-4~ f1sc'.al'., · 
year·;·· t.es.pqn~~pt-' ·suspe·nq~d. t11e 't~ppell~.h.t .. •·:~(.··1~cense . ;t\·~r'. a· . ,· 

.. p~r~_oa·,. o;C: .. twenty days .. for. ~s~l-e-s '-or-:· a-i-c·_oho.lic.·:·J.~~ev8·~ages .. to· · 
· ·:.tntoxica~fed» .. per·sons '· ·· ~-'..Inste'ad' of· :.ther:c c.ff~nying· "appellant'.$ , "· 

applj_catiori'' for ren:evial for: ·th({ i9·4~j-_-44' fis·c·a1 ~/ear":because-

. \.; . 
;e'' 

of this ad..judica ted rucord . o.f misconduct during t~1q ,Pr.ecet~ing 
· yeo.r, '·tho ·responcfent·:, chose .to. approve the: applic-i-l tion . .-. ~-, -.­
Cornfrion.' fa,ir.ness 'to the Lb:i0n.s'8e:<.fficfittes· "hhat.'.Ja; ',suh$eqv?iif .. -. .. . 

·· · -refusai: .. to· ·reirew··f'o·r· the. ·1.944~4.5 .. :t:Lcc~:n:sing- y·:ear ~s;houldf't3·e .. ,,: · -.... .~ . 
. ·sut»porteil"-by:· pi"oba ti vo.- i.")ro'of-: cif:}rnis.c"9:hcii.1c·t "d~1rl.ilg .. the' .tt.·scal. · '. 
. ye.ar .. immedi~ttely·. pr·ecedi~g ,· :rdic1>:P.o:~'.'inei"'_e_ly. on :"t,}1.¢": d.isp'.~plinary ,. 

pr·oc·e·edirigs·· consurhfrmtcd :s.ev-e1'a-l:' y»e;a-rs last past' ...... . Cf'~- Wri?h.t. v ... : 
GloUCe~~e.r ~; .~~pr .. it:n .· •. · •. · .. · : , · ' ·: <','. · ·• '. .. ,: : . t

1 
.• ·.·•· • ~ < ' " 

... -, X: "':~he .'reVersal· pf.' res·poncfent'·t~s ... -.?~·nti':J~l- :fequj:re~:~· .. a" di~~~,e"ctiv~~· ·t.ha't · :~ 
-. 1.t·. -~.s.s·ue' ... the ·TLcerise:·· for, which ap:(il-fc'ation· \rvas ··,made·.·-' ·It~· ha>s · c:~me 'to . 

I 
./' 

. •niy · att.e~t-~on 1 .. P?w.ey~.r ! . that, .. P~D:~~:pg, ~.h_~}_Se _aPJ?e~+ froce.~9-i.1_1gs,: the . , 
· 

1 appellant" pa-s" d'.:Le&,-· since ·wh1eh :tin.1e -·th¢ pr.dmr.ses in ··qu·e·stion hav~ .... -
. - bee.ii ··c1o·se.a·." ~·~The d1rective· · th~;-re:eore--' · wi'll.,"b'c 1

· that ·t-f1e ·r'e.s1)oncte'nt',·" 
. - . . . . '. . . ' • .. ' ' . . . ' . .. ' !J . . .. . .. . ' . . ' . . c .' ... " ' ' • • ~ 

, issue·" a· lic .. ense, c·ertifJ.catQ ·h1 "-the· rib.me·' O"f--"the dececl~mt:~: .sf:nc·e_ ·t11e· ·: ·' 
. ' privileges ·uride·r; .. 'a·~.-li·q:LlOr ·llcertse·· aUtonia.tically · laps·e·, u:po'#: the· )'.1-·! 

'death of a ·11censee, no nlcoholi-c bf~verage activity whatever may"'be.· · 
C.Jnducted. under SUCh license certificate .. Unless and until .an e.xten-. · 
~io~l· ~µ~·r·eo .. r;>is·· .. g:i;.:ari.t·~q_· .t9 ·t~·e·· :ct·e':~.9.4~~t:•:s", per.s·u1~a~ .. ~·r'~~pi~~~s.~ht~at1v~.,.,. .. · .· 

· ·in··accord·ance wtth·'the· <Jrovisidns·'of:R·· s · 33·1;.'26, · ·· ·'·/ .. , .. , _,. · ''.'· . 
' '_.': ' .. ).· ,/'. :.'.::_ ·:··.! :1: ','.:. '. _: '.' • ... '.: ·.1~ ... ? ... ·: ~- . ._ ._· .·; ... ~-~ ·::~:-:~ .. _.·. ' .. :."·" .... .. ;, 

. · .. , Ac co·rd'in'al'y'· "it 'i 5·. ·on» tb'.is 12tli "·day".·, ·0r·': March .. :·, 1945" ." " 
- ... ~'-~;: ... '..-;::' ,·~, ...... ';::: _\;:·:' ·~:··" ~ '.'·;·~_s-_;, .. : ,,'· ,;·. ,, ' . "" '. ' . " 

. I 

.. ~--.! : ". . .• . . ) 
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. ·-ORDERED~ that .'the action of, respondent: t:µ <:lenying· ap·pellant·r s . 
appl:Lcation for renewal of· his pletiary retall· con,sumption: license for 
the current -rise al ·year be:; and· ·the same is· hereby: reversed; and :Lt ·ts. 
furthGr · · · · , . _/. · · 

ORDERED, that respor1dent issue a licens-e .. _.certif-i:c·a::to:: ·1n "the : .,_ .. · 
name· of the appellant :L·n accordance with the _appli.ca,ti:on s.ubml tted by; 
him: to. :respondent; and it i!? further'. · · , ·"' ·· · 

_ 'ORDERED, that no -alcoholic b .. everage activity whatever shall be 
·carried on under the aforesaid licEmse certific.ate unl.ess and until 
it shall be extend:ed by respond'ent in accord-~nce with the. provisioris: 
of Re So 33:1-26. . _: 

4. APPELLATE DECISIONS 

PAUL MILOW, 

ALFRED E. DRISCOLL. 
Cornmissiorter •. 

MILOW v. LA~EWOOD TOWNS~lPo 
) 

. ~ 

Appellant, ON. APPEAL. 
·CONCLUStONS AND ORDERS 

' ' 

TOWNSHIP COMMITTEE OF THE 
TOWNSIUP OF LAKEWOOD, 

Hespondent. ) 

Robert A. Lederer, Esq., Attorney for Appellanto 
J. Elmer Matthews, .. Esq., Attorney .for Respondent. 

' .. 

••' • I• 

BY ·.THE COMMI$SIONER: 
. '. ··-

. \ 

. Thi~> is one· of f:~11r appeal cases .9 ea.ch j_nvol ving. th~ den.in~ of 
a renevml of, a plenary retail consumption license in the 'Town$hip" of .. 
Lakewood. See ·Monesson v. Lakewood, BullGtin 657, ·Item 1, and. 
Weber v. Lakgwoo~L Bulletin 657, Item 3, both'decided yeste~day, .iri: 
which the refusal to ren~w.the licenses therein concerned was' · · 
reversed because of respondent ts failure to support ·with adeq~ate 
evidence its allegation of improper: .conduct in the" .oper(~:i.tion of 
either licensed establishment. · See also Witkowski ·lfo Lakewood..1. 
Bull,etin 656-, Item 3". · 

. . ~ ' 

·As in the cited cases, it is admitted that no writ.ten-oojec-· 
ti-ons were.1filed with respondent to the renewal -of this license and 
no one appeared to object thereto at the meeting at which respondent 
.considered the renewal. The application was, nevertheless, d~mied<by 
.respondent without any statc::;d ·rea.son. for its determination.. · · '· · · . ,, 

... ' 

~ ~ ,· . -. 
None of the· rhembE:~r$ of the Townsh:i.p Comrni ttee appeared at· the 

appQo.1· hearing Ill' lthis case o In all)I three w:L tnE)SSt~s yyere called. by 
respondent. .The first of :thes13, ·tb.e l9cal clt:;tk ·and licens·e _·,ins1Jec-: 
tor.? .testified ·that .he bad investi.gn tE:Kl every vsrbal complaint. · · . 
recei~ed' by hiw during the ·licensing year 1943~44 ·fega~ding thQ ciper~ 
ation of appellant's tavern but ·vvas unabl.c to uncover any evidenc.e to .. · 
substantiate them a Whc'n asked whuthel' heJ lrn.ew of, any TE!ason_ vv-tiiC'h "-': . 
_would· justify the refusal to r$nE.~w appellant's license, ·he ansvlfered 
in the neg~t~ve, · · 

Two other ~ersons, one a merchant whose store is located near 
the appellant 1 s premiSE3S, and the otht1r, who 11 esided nearby untll th(::, 
lattor part of April 1944, complained of the number :Jf intoxicated 
persons who roamed the streets ,in the neighborhood, 'Some of whi..Jlll 
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asseµibl1$d .in front ·of t:he tavern and cavorted in a:· boisterous·: manne.r. 
Neither\, of these. withesses howt;::ver. had. ever visited"the "tb.vern and . . ... ·-.. . . . . ' . ? I 

· hao. :never qb9erved the" servlc'e· of alcoholi·~ be·verage,s to ariy .·. iritox1.:. 
· ca ted persons by . the appellant. The merchant, who testified that': two 
~ all·2y.s located in the vicinity were "steadily .filled with ..... ! drw1ken 
perso~rn";: admitted· that ·"I really· cannot sayrr where they ·came;·from • 
. ':pie. otl)~r: witness.,· who stated· that sh·9 had observed drunken ··person$' 
~pproach_her residence fro~ the direction.of appell~ntts t~verhj ·· · 
conceded that she could not "say_ they.can;ie from.lVIilow•s •. ~' 

· · .. ".· )rlie appeJ~lant explained. , that: ever sh1ce . he became a licE;?nsee ··" 
· iii Ju_rie .. 1934, ·th~re has· be.en a steady. j.nflux of colored people .intq · 

th;at section, wi.th the· result that his trad~ is· now predorni-nantly. · 
aDJ.ong the negro people. While the appellant admits that.many colored 
persons congregate:. at or .near ·the corner where his saloon is located 3. 

h~. ·asserts- that very f·ew of' .these part1cular persons are patrons· of 
his tavern. He maintains that he- is extremely dlligent in seeing to 
.it that none of his customers over-indulge ·in liquor and that hE:~ .is 

·very· strict about .Pe,:i;·mittlng ·any un.necess::-:try noi·se-::i ·at his pr:emises., · 

, _ The appellant's testimony 1s corroborated py that of- ·tw\o lo:c·ar 
police officers. Both stated.that the appellant operates his saloon 
in a proper mani1er> and that. th{JY had ne.ver observed ·any violations 

·of the ·raw"there. · One of th(@ stated that he "had occasion .. t.o patrol 
there every night for a· month" and only once during ~hat month .was. j_.t 
necessarJr for h~m to caution the Li.censec.. He added that .,,the .... o~ly_< 

. thing I observed there was loud talking; they were·not. drunk; but· they 
were the type of people wbuld talk loud, and all I had to do was go 

· to t~e door and tell them to quiet down and they would .. " -

In the more than ·a decadE:' that appellant. has tield. hi.s license, ~ 
he ha¢l. only once, prio_r -tc respor1,d.ent 's .. denial of. h;Ls. c.ur.rent ·renewal 
license, been cited in di.sci1)LLnary proc<.~;edings o In Jurrn 1942 · 
respondent charged him with permitting disturbanc?s and··tgm~.ces·sary 
noises ~t his premises but, nfter reviewing .the evidence given) 
aq~ol ved him of. any.guilt of the charges. If there is any truth to 
the. ~nsta:nt· allegatic1ns ·against th;.:; appellecntj it' s·hould not. be '.

1 

difficult to obt?-in the rt:::quisi te pl~Oof. tq' substantiate theriL.. Pr0.:.. 
ceeq·ings founded thereon;i i.n whlch both sides ;:;~r·e · gtv:en .an equal . 
opportunity to present evidence,_. ma~r thon be instit11ted: ·and, if" . · . 
guilty, appellant may be adequatcily peRalized .•. It· i$ not a reasonable 
exercise of .discretion, however, to base a refusal. to.renew.a license 
upon the ty.pe 1and quanturn o.f evidence that hE.LS b0i~n presented· in the · 
record 'before me in ·this case. Cf. the We'Q.§2.:. anq Jvionesson cases,-.-both 
s l!Pl' r1 ~ . 

, Respond en~ 1 s actior1 will be reversed • 

. 1 Pending this appeal, .the a}Jl)ellant conimi tted a violation of 
R. S. 33:1-77 and Rule l of State R~gulations No. :20 in .that he sold 
alcbholic beverages to lninor f-L. . See He 1vii1ow 9 Bulletln 657, Item 5 ~ 
just decided, in which I i.n1pos_ed a thirty-c~.ay suspension. 

\ ~ . . 

The 1Jrdf;r extending tho terra of .app0llant 's i94.~-5-44 licens.e, ·. · 
under which he has been conducth1g hi.s tavc:.;rn since July 1 9 1,9L14, 
~ill be vaca~ed, Sffective March l9, 1945, at 12~01 a~mo The license 
for the c·urrent licensing year J which responclent will be directed to 
issue herein, vvtll be and rernai.n suspendec: until· the full thirty-day 

. penalty has been served o • See ~\e Milovv 2 suprg..:. . -

Accor4ingly, it is, on this 13th day of March, 1945, 

" . 
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ORDERED, that re·sponden't.ts dGn1al o·r .appelltlnt1s app~ica.t-ion . 
for renewal <?f hi? P+.enc~X-Y rE;~ail: ,C:·.O:t)swnp;tion ;Licet1se fox" the .. curre·nt 
fiscal ··ye"a·r ·be· an~l tpe safr1e is" ,hereby·._. :r.evers~ed;-· c.::.nd · re·spondent is· . 

. -' dirGcted to· issue to· appelTant the license for which he. llcis appl'ied; 
and it is further · 

.. · '. ·ORDE\REP, ··that "t.110, order :dat.ed Jtme 2.8, ·.191.14.,. "extending tJ:re ·te1"'m 
·.:of· _the <1iceps.e: is:su~d ·to ·"a>p1)e.1lant f·or th~· .1'943-4~1 :.f:iscal year, _be· 

and t-he· sarr~~;: .. rs.: he~ebY, .. vac·a.t~.d, effective March: 19, 1945,. at 12:'01· · 
a .m. 

.. \ ·. 
ALFRED E· ., . DHISCOL.1 : 

. iJonnnis:sioner. · · , 

.. :, 

5 •... DI~jCIPLINARY: PROCEEDINGS · . .:_ 
0

.SALE' OF ALCOHbLIC. BEVEHAGES . TO ·MINORS;· 
IN~ VIOLATION: QF' R.·'. S. 3:3: l..;.r1 AND<"RULB l .'OF STATE REGULATIONS . 
NO. 20._ - LICENSE SUSP~NDED"'FOI( A PERIOD._ OF ~ 3Q ··DAYS. .\.. . .. , ... 

In .... thcIVIa tter of ·Disciplin~ry 
Proceeding.s·· against '. · · 

. . 
PAUL MI LOW ·: . 
121-123 E. 4th Stre~t· 
Lakewood, N • J ~. , 

) 

) 

) 

Holde~ ·of Plenary Retail Consump~ 
tion License C-,15 1 iss·ued· by. the · ) 

. Township Comrni ttee ·of the. Township· 
of. Lakewood for the 1943-44 fiscal" ) 
year, and extended for the 194LJ-45 
fis9al year by order of the Statn ~) 
Commissioner of· ·Alci.Jholic Bev,2rage · 
Control. ). 

--.--....,,.- _,..... .;..... - ·-· 
.. 

... .. , 

\' 

. \. 

CONCLUSIONS·· 
AND ORDER 

Paul Mi.low, D2fE:ndant-licensee, Pro se. · . 
Barry C.astelbaum, Esq., .a~pearing for Department:of ·Alcoholic 

BeveragB Control. 

BY THE c·OMMI'S.SIONER:. 
~ . -

The defendant pleaded not guilty to charg~s ~ll~~irig· th~t he. 
sold, ;;erved and' delivered alcoholic bevl;rag·es to two· minors, irt · • 
violati.on of R.· S. 33:1-77 .and.Rule 1 of State Hegulp.tion~r No .• 20-e . . 

' One of the minbis, a nineteen-year-old femal~, testified that 
she-had been ser~ed beer at the defendant's t~ve~n on at l~ast ten or 
eleven occasiohs. A~ to several of these instances,· she was cor­
robbrated by the.other .minor, a.twenty-year-old sailor, and another 
wib1ess. On the last occasi.c,µ, to wit; October 23, 19449 the minors.'_: 
visited thE: tavern together, aqcompanled by two other ·sailors o They · 
o~dered and were served four gl~sses or\~eer at a table in·the recap~': 
tion room by Char·les Brown, qne ·or the defendant·' s bartenders. After·; 

~cons.urning these beers, one of the sailors went to the bar c-1nd · · · 
returned with. four more glasses· of beer, which he had obtaj~ned from 
the same bartender. ~ ·The minor sailor further testified that, on two 
prior occasions; .. he had been served beer and whiskey at the defend-
ant t.$ premises. ' . 

Charles Brown remember.ed the occurrence of October 23, '1944, 
but denied that he had served either minor with any alco11olic bever­
ages'· He testified that he had brought only two glasses of beer, to 
the table and these he placed in front of the two adult sailors. He 
admitted.', however, that hq had latcjr delivered four glasses of beer 

,, 
I 
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. . , 

to ·-~ne'' of 'these ~·a:i1or;s at. th1<bf-1.r· and·, when qµest~:o.rie'd ~as to···vvhethq-r 
the -.minors might hav·e ·coi1s.umed: any·· of this beer, he rl~plied, "That· · 
could he 0 n · · · · · ; · · · : · · ·, · . 

. . • , I 
' . I ' ' .. 

The defendant produced cinothcr of his bartenGerS~ ~ho admitted 
t,ha t .. :· tl1e ~ fe.r~ale Juinor'.. fr~quentecJ .. the tavern, but stated that she drank 
only :nor1~q.lc.oholi·c ·beyer··ag·es D ,. ·In addi:tion, the deffmdant te.stified · 
that-· he.· had nev_e,r ·seen .e1 ther' of the ·:mi'.nbrs at' h~s premi"s.es •. · 

After a careful review of the entire record, I am satisfied··th~t 
the minors, whose ,:evidence: was. -substantiated by the ·testimQny of the ~ 
,third witness, have: to"ld a: truthful story. Thoir testimony was clear 

_ and convincing and no ·r·eas·on ·is .suggested why they should fabricate a 
story out of thin air. In addition to the categoric~l denials of t~e 
defendant -and one of' his bartender;_:; as. to the consumption of alcoholic 
beverag.es by ·the minors,. th_e testimony of Charles BrowD:' concerning.· the 
incident of October 23rd. Js entitled ·t.o little·, weight. Even ·if it. be 
assruued that he first. served only two glasses of beE~r at ·the tablG:~ 
his perfunctory delivery; of tho second round of, f_our glasses qf beer. 
to one of the sailors in the party is indicative of a careless disr~-

.. gar~ ·of t'he salutary regulations.- desi.gned to prevei1t the sale of ·. . 
liquor to persons under the age of twenty-one years. 

I firid .the,· defendant guilty as charged D 

. . I . ~ -

The _defendant has an otherwise clear re.cord. and, ord;i.narily ,:. .. 
would'rn~rit only a ten-day penalty. Tho repeated· occasions upon which 
the female minor was permitted to imb,ibo alcoholic beverages; ·howev~r, 
is an aggravating circumstanec·. lVIOreovc:;r, th(! defen.dant:1 ·whos_e· 

·renewal license for the present licensing year was denied by the ~oc~l 
· issuing authority, has been oper.0-ting under· an order extencling _the,. , 

term of his 1943-44· license pend1ng th8 c~eterm:inatlon of the appeal 
from such denial. See Mil.QW v. Lakewood, Bullf)tin 657, Iterii 4, . 
decided today o Any violation occurring after the licensee has. been· . 
put on notice that th2 :Lssuing authority has deemed. him not wortlly to 
continuE? ,the privlleg~;i.s of hj_s· lic.ense is deserving of.. stern censure:. 

A consideration of all of the circumstances leads to the 
imposition of a thirty-day penalt~r for the instant violation. 

T·he .. extensi.on order entered i.n .tho appeal case, suprai has been 
vacated, _effective March 19, .,194:5, at 12: 01 a .rri.. .The .license directed 
therein 'to be issued·· to the defendant will." be· and remain suspended 
unt'il' the full thirty-day 'penal t~,r has been served •. 

)~cordi.rigly, it j_s, on this l~Sth clay of M?-rch, f9L15, 

· ' , ORDER~'n,- ·that· th_e license cH.rectecl. to be issued to thl~ deferid-
ant .by the· Tovq1shlp Committee of the Township of Lakewoo4 for the 
1~44-45 ·fiscal year for pre.mises 121-123 E. 4th Street, Lakewood · 
(see Milovv-- v. Lalu~wood....t. J?.l-1.@:g,), be and the same is hereby. directed · t·:) 
be .suspend~d, .and to remain urnler suspension, until April 18, 1945.9 at 
12:01 n.m. · · ~ · 

ALFRED Eo . DRISCOLL 
· Commis·sioner. 

•' - .~ 
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6. . SEIZURE ~:. FO'RFEITURE PROCEEDINGS .. -. ALCOHOLIC· BEVERAGES PURCHASED -
IN NEW JEHSEY ·F'OR UNLAWFUL IMPOHTATION INTO· ANOTHEB ·STATE· "."": . · 
TRJ)_NSPORTATION OF LIQUOH IN VEHICLES NOT :LICE:NSED·:·FO~ ..... TBi· , 

· TRANSPORTATION. OF ALCOHOLIC BEVEHAGES .·OH AUTHOHIZED Bi. SPECIJ.l~L .. · 
PEHMIT - VEHICIE AND CON'.:L1ENTS SUBJECT TO SEIZUHE 'AND .. FOHFEITURE _.· 

'APPLICANT' FOR REivII,SSION OF F'ORFErrurn~ MUBT ESTABLISH HlS. GOOD 
FAITH AND UNWITTING .. >VIOLATION: '.'"" SEIZED BEVEHAGES DECLAHl~D.. · 
lJI~LAWFUL :PRO-PEH~Y AN'b OI{DEHED FORFEITED· - THUCK AND TRAILER : ' 
ORDERED HETUHNED TO. OVVNEH. . .. 

In the Matter of the Sei.zu.ro on ) · 
~ovcn1ber 19, 1943 of J~32· ense.s. 
each containing twelve 4/5th _ ) 
quar-'Gs of Baltimore Cluli· Prive.it.<~ 
Vat Whi.skey and 202 cases· ·.each ) 
containing 24 pint bottles .of 

·whiskey· o'f the same br·and"; and a> ) 
.Whitd. Tractor and.a Fruehauf 

·,Trailer,~ in a .service station 
located on '.Routt~ No • 2 5; tn t.he 
City of Neviark, Cou..rity of Essex . ) 
·and State ·Of .New ~Jersey. 
- .J'- - - -.. - .. _ .- - - ·- - ) 

: Caso No. 6 541± 

ON HE~ARING 
CONCLUSIONS AND OR.DEH 

Benjamin Potoker, · Esq., Attorney for Martfn F. Ilcrron· and 
. · Jak.e. H •: Smith. , 

'Harry Castelbaum, Esq., .app~;:q.ring for the. Department. of .· . 
· . Alcoholic BcvG~agc Control. · 

BY TEE C01flhlISSIONER: 

Thi.s. matter comes bc~fore me p'ursuant' to ths pro~Tisiori~ of 
Title .33, .Chapter· 1 of the Hevised Statutes, to det'errnin.e whether>_ 
.1584 - L.1/5 quarts and L18t18 pints of wrrl.slH;y bt'.~aring '-Federal strip . · 
stamps, and a White Tractor and Fruehauf Trailer, seized in"the· tase, 
constitute unlawful property and $hould be' forfeited. 

On November 19, · 1943 Jalrn R. Smith of North Carolina·· purchaire(l · 
the l1bove described whiske:,r ·from Abe Golub, Inc.·" h0lder of a 
plenary retail. distribution licerise for premises ·locnted at · 
367-369 Springfield Avenue, Newark, N •. J. The whiskey was·' being 
trnnsported from. the lat_ter premises ii1 the motor vehicle in ques-
tion, carryin~ ·North Carolina registration plates, wheri seized by 
ABC .agents at ·a s~rvice sto.tion in New[1rk, · becaµse the vehicle was 

.not licens~d to transport alcoholic beverages in New Jersey~ 

Under R .• · S. 33:1-2 a vehicle licensed by the Cornm:Lssiorier of· 
;fllqoholic Beverage Control must_ ·bG usod to transport, in this State, 
more ·than tvvel ve quarts of whiskc;;y intended for personal consumption 
or any .quantity of alcoholic beverages intcndc:-;d for resale. Hence 9 · 

'in the instant case, the whiskey nncl the unlicensed vehicle in w}f~ch 
it was being .·transp-orted were prima ·rac,ie. subject to seizure. and for­
feiture in that· suc.h whiskey, al though ·apparent~y tax paid,. i,s none ,. 
the less ·illic:Lt be-cB.use of the 11nlavv-ful trnnsportat:j.on. ·_ -· . · 
R. S. 33:1-l(i) and (y), 66. All personal property Used in connec~ 
t.ion with an illicit· alcoholic b:::;vero.gu enterprise is subject to . 
seizure and forfeiture. Cf. Patrick v. Driscoll (N .. J. Supreme 
Court, decided February 15; 1945). 

When .the rna tter carae on for hearing .pursuant to H. S · •. 33: 1-66, 
Martin F. Herron, the· owner of the truck and.trailer, appeared~ 
.claimed that he was entirely in.riocent of wrongc:oing and sought 
return of the motor vehicle. 

/ 
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,Jake R. Smith also appeared atid sought return of the whiskey. 
His claim ls (1) tho.t he vras bringing the whiskey ·to his h9me i.n 
North C?-rolina for. his personal use and ns gifts, in in~orstate 
commerce, and hence, under Rule~ 2 of State R.e_gulation.s No o l? ~ was 
permi tte~ to. use an ·unlicense·d vehicle for. that purpo.se; and. 
(2) ·that, even if such rule does not apply and he v,iolated the law 
in purchasing n.nd transporting the whiskey, (.~mch violation was . 
unwitting in that he was ignorant of tho laws of this state·and that 
he purchased the whiskey for personc;.l use in entire good fsith. 

The transportation of the alcoholic ·beverages in question. 
d~)~,)s not come within either the letter or the sp.iri t o:f Hule 2 of 
State Regulations No. l?. This ruL.:! is applicable only. to shipments 
~hrough this statr-~. from n po1nt outside this state to anot.her point 

, outside the state. It does not cover shipments·· of alcoholic bever­
ages between any ·plc::i.ce in this sto.te and points outside this state. ~ 
Cf. Re Daniels and Kennedy, Bulletin·59, Item 4 .. For ·example, 
trnnsporters who do·not hold a New Jersey transportation license 
ar,::: requi.red to obtain a special permit from the Department of Alco­
holj_c Bevern.ge Control j4n order lawfully to transport alcoholic 
beverages either from New Jersey wholesalers or manufacturers for 
delivery to a point outside this state or to transport alc6holic· 
beverages between piers of import within New Jersey and p6ints out­
side tho state. Rules 1 and 2 of State Regulations No. 18. 

'-
In view of thE~ foregoing, it is no·~ :necessary to. .discuss the 

.requirements of sucll. rule.. Eovrnver, it may be well t8 call attention 
to the .fact that, contrary to counsel's contention, a claimant must 
establish that he was engaged in o. bi~ fide lawful enterprise and 
lawfully perE1i ttecl to import the alcoholic b0verages into the place 
of its ultimate de stina ti on in .oI·dor to coEw vd thin thG purview of 
the rule. The. reasons for this ilnc1 other ruquir(311lcnts of the rule 
are set forth in detail in Jj,G Hygrq.de B~}}dng Co. 2 Builetin 656, 
Iter;1 9. 

The only· issuG lwru to be considered, in so far as Smith is 
concerned, is. vvh·2ther I skmlcl for8go forfeiture of the whiskey. I 
have the. discretto1w,ry authority to tak.e such action lmG.er IL. S. 
33: l-66(e) if.Smith estabJ_ish\::s to rny satisfaction (1). that he has 
:::ct2c1 in gooc~ faith and (2). that .L-10 unknowingly violatep the law. 

Ignorance of the. law of th:Ls state governing th:~ saie or 
transportation Of c:ilcoholic lH::VC:r''.:LgeS is t1ot, in its elf', ·suffici21}t 
~o warra~t remissi0n 0f forfeiture~ It nmst nlso ~ppear as an · 
essential element of gc~x~. faith tlrn.t tho pm-, son seeking ret1~rn of 
property-subject tu forfeiture, aslde from any unlawful sale, or 
transport.o..tion ·uf alcoi:i.olic bovernge.s ln tb.is state, was not 0ther-
\vise e1].gnged in an unlawful entc1:prise. In lllEietinr; these 
r~quirements, Lt ~s well here t6 pqint out th&t the perion seeking 

' rc;E1iss·ion of the forfeiture Etust not conce.o.l or .. obscure. what occurred. 
On .the cont.r.a.ry:; he must i.t1al{e ·a.- full pnc~ fr,1nk disclos·ure .. of the 
pertinent f~cts, otherwise his cl~im will be ~enieQo Cf. Re Seizure. 
§se· Ho'. 52<12, pulletin 356, Item 8; §f;1z1J.re Case No. 5667·, Bulletin 
399, Its1~: 2 •. 

SIJti th ls pro.hibi tecl uncl.er ·North CaroLLna law fro::-11 ii<L)orting 
itlore thun unc· gallon of .. whiskey into that r::>tatG for his personal use. 
-Sect~on 22 of the North Carolina Alcoholic Beverage Co~trol Act-

( c. 1±9 . .9 Publi.c Laws 19~37) , which c ouns Gl for Srni th s ti i)ula tee: I should 
consider as part of tlw record in the ·case, provj_des ·that: 
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. "It ~~he,11 ·be· qnip}v,ful f qr" any per·sqn, firm, or c.orpora.-:-
. tion. to .pu,rchp.sE~ in1 .or tq. bring. in this .State·, ahy .a.lcoholic~, 

be-verage. frpm .nny .s·ourc_e,. exc~pt from a comilty sto're· operated · 
.in. :r1ccordance, wi:t.h .th'is Act, except. a. person may purchase._ . · · 
leg.ally QUtside· ·of this State ·and bring into tb2 s~une for his 
.own per.-.sonal us-e no-t m.ore t_han one gallon .Of. such alcoholic · ·':.· 
beverages. A vioiation of this section shall const~tut~ a· 
inisd,em.e:a.nor,. puni-sha_bliZ; .. by fine or imprj_sonment, or· both, 

. in the dis·c.ret-ior1 of: the court." · · 

Under such circumstances, it has been the consistent policy of.' 
-the Commissioner to .en.force confiscation of seized ale-oho.lie bever­

.1. ages. This course is:dictated by the.consideration thcit a liquor 
·law enforcement \agency :Of G. state. should do everything Within its . 
. power· to discourage non-residents fro·m purchasing o.lcoholic bever-. 
ages in this sta;te and smuggling thoir purchases 'into their f1")Irl8 . 

sto:te o. Consequently:, :the wl1is}rny seized in the~ instan:t case will 
not be returned t\J '.Smi thci, 

..._ • • • : ' •• • • I 

,In .view of this _conclusion, no purpose will be served in these 
seizur.e proceedings in discussing at. length .the .volur11inou$. evi,d.ence 
concerning vlf11ether Smith purchased 'the whiskey for his personal us~ o 

·:"Tf·, . . :o;$ it appears,.· he purchased it' ·for resale, it mereiy would f'.ur­
nish c:_m. addition2.1 ground fo.r forf E~i ture of the whiskey becausE} the 
rGtai:.ler,. u.nder the terms of its license, ma·y sell a.lcoholic bever=­
ages. on~y to consmrwrs for. pers,onal conslw1ption: R. s .. 33: l-2(3a). 
Alc.ohol~c beverages sold by a retailer for purpose .. o.f. resale: are 
classed .as illicit cmd :subject to forfeiture .. R. S. 33: 1-2; 
R S 3 ,-,, l' 1 ( •) 1 ~· s r7r7 1 1'"'6 . . ·• .. .. 6 :' - · 1. ancc H... • 06: · ~o • . . · _ . . 

. ~owever; some rGference to: tho uvidence is desirable 'iri ord~r 
to ·point ~)lit that .Srni th is nqt a pcrsqn vvhu purchased. alcoh~)lic · 
beverages for his own ·use and, tlu·oueh ign.n~ance, rm1 · afoi1l of . tb.8 
laws of New Jersey and the laws of North Carollna·o Quite to the 
contro:ry; Smith w2!s d_ealing in alcoholic beverages on· a large scale •. 

Smith admits tt1at he- 1ms bef.m convicted ·of violating North .. _ 
Carolina J,.iq·uor laws on' a nur11ber' of occasiuns J I the .most' recent one 1 

b~ing in February 19.:13; .. thn:t :he held ci. retail beer and 1;dn0 licens·e 
in North Carolina; either at the t::Lr::1e .·or shortly before: ·the: se.iz.ure; 
and that h~ 1,1vas also· in the n juli;:e box" bus:i..11E9SS. . He. is not licensed 
to deal in whiskey in North CaroliJio. o He says that his incc.Jme fr01:.i 
all sources does· not exceecL.~~5,000.00 o. ye3.r. . . :. · · 

Ifis ·story is that rw cat1~; East with ov~r $12 ,·a·a·a .-QO in ·ea sh pn 
the chance of. buying liquor; that he carae to the Golub -.licehsed. · 
premises casually. and without ·previoU$ arrangewent,; that des.r:'-Lt~ : the 
them· scarcity of liquor h1J wns there ablt::~ to 'pick up· 334 cases· Gf _-. 
whiskey; that he planned to use an ind.et0rr.u.inate. amoi.~urt of th~ .-

. vvhiskey for his. own use; and to. use soEle for :Christ111as gifts; ·that ho 
was able, ~n·short·notice, to obtain n truck in New York to :tra~s~ 
port his purchase and have 1.t at the retailer's prenises Vil~ th~µ· · 
·about an hour of thE:: purchase. It is significant thn t the .·serial·.' 
nur;.ib$rs by which· th~ whislrny. coulc.~ be traced bo.ck to the retailer -
were on th~ carte.ms when cleliver:-ed o:t th~ retailer's prem1ses ,at . 
abqut 5: 90 p •. ~:i.. on th~ day in question, but. were defaced ur obli ter­
ated between that tine and th~) seizlire~ at about 7:30 p. :_r.i. · Each 
0f .the parties involved tlenied that he. 1hµd·a hand in sueh.destr~c~ 
tion. In view of this _backgrouncl. and the j_nherent i111probEpili tie_s · 
iri S~«!i th 1 s story,, it is tmworthy of belief. , I 8.hl nut bound to ; · 
accept his story· at face valuE.~- inerely becausc: it wa.s unc._mtrndict2d. ., 
Whe1"(;, 'as. here, his testh1ony has an el01.ient of "incredibility, I an · 

.'.n0t ~ecessarily bound by uncontroverted evidence ~hich is r~adil~ 
susceptible ·or conflicting inference. - See I.s tvr:in v.· Engelhai .. dt., .. · 
131 N.J.L. 9. . . 

·' 
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,There· i$ .ev,ery indication. that Smith-intended. to resell the 
wntskey •. :. It .ip. clear ... that Smith planned· to purchase· whiskey.-· i.n the 
Ea.stern· .market,. w~1ere the. source· of. supply, such as, it~ was, was most· 
plent,iful, 'and .i~llegally import the ·Whiskey into" his home state. He 
ap1je_ar.s:· .to have been a ''black mark.t:~tH. operator on a large scale .. 
Act:Lvities :of this .nature will ·be given shor·t shrift in this stateo 

I am -convinced that Smith did not·te11· the true story 9f the 
transa'ction, which is an additional reason why his ·request for return 
of the whiskey is denied • 

. . :Smith T·s plea that· he .be permitted; ·llOW that he .VifaS caught/ to 
r~turn· the whiskey: ·to· .the source from which he purchased· it, deserv$S 
n~consideratiori9 A similar request was made, and denied, ·in 
.Hygrade .-Baking Co-. , . sup~ 

.. . . . Whether I should return the motor v0hi-cle to Martin F o Herron 
depend's upon whether he knew or should havo anticipated· that thi2 · 
truck would be used for the purpose of unlawfully importing alcoholic 

.·b_ev:erages into North Carolina and, in the course t-hereof, ·violated · 
·the_, laws :of .thi:s .·state • 

. ..:. Herron.has been in. the trucl-ting bitsiness in North Carolina for 
$even y·ears, engaging· principally in >interstate- transport<1tion •. ·His 

.. method ·.bf opera ti on -is to lease. his trucks and the services of his 
· .. d.r.1 vors · -t.o other· concerns. The truck in question, leased in this­

nianner,. and driven. by Herron' s employee·J ·Luther lVlai:p.g Butts,· l_eft · 
North Carolina on the; 16th day of November 1943 with a ca·rgo of· . 
lumber consigned to various firms in New York City.· _:Butts 'completed 
·the deliveries on the 18th day of Novenilier 1943 and then sought a 
return load •. · Herron.testified, under oath, that he had specificaily 
instructed Butts not.to accept alcoholic bev6rages for transportation 
:i,.n ·his trucks. Butts testified to like eff£3_ct. , · 

'· _.. It appears that Butts .was mainly responsible for obtainil'ig 
~eturn loads for Herron's trucks in New York City. Butts contacted 
and. obtained the services of a· broker·or agerit ~h9·supp~ied return 
loq.ds .. and apparent-~y· Butts also personally solicited various· shippers· 
from·time:to· time. His ~revious dealirtgs wer~ with established firms 
.and_return loads which he obtain~d were accorapanied,bj waybills or 
other docurn.erits usual in· the bo!".!.Q fide trucking busines.s. 

In the instant case Butts departed froli1 this· practice in ·under­
taking the transportation of the alcoholic beverages· for SLlfth. Butts 
says that he was. reading in his truck,· parked on e:1 lot in Netv York 
City, when Smi.th -came up to hilil arid asked· hini to carry· a lo'ad of · 
liqu tlr to _an unspecified place -in Spartansburg; South Carolina; that 
after a short conversation he agr(;ccl to do so a·nd followed s~ai th' s 
c~r to th0 ~etailer's licensed ·premises in.Newark; _thnt=th~rB 'the 
whiskey wa:S" .loaded' on the truck;' tho.t he dicl not ask Slid th for a _Way­
bill or other docUJ.uent and was to -follow Sr•lith to whatever clestination 
Smith.chose. 

I tlo -not believe that o..rrang.:mient betv\feon ·Butts and .srni th. for 
the transportati:on of· the alc·:>holic beverages ca1:1e about· in th.is"·· . 
man..rier. · I am sa.tisfied., from Butts'· d~1~1eanor and testinony_ at ·thf; 
heo.ring, that he· was fully aware of the illegal nature of the tr?-_ns­
action and knowingly aided Sui th in his a tteupt to unlmvful__ly ii"11p_ort 
the alcoholic beverag~s int0 North Carolina~ · •:I I 

The questiori is whether· Herron should be hel<~~ accountable for 
his: driver's. misconduct. The ready answer.would be th~t th~ cir9wn­
stance$ shhw that Butts acted entirely on his own, and: seell1ingly· i 1; 

. would not be fair to hold Herr.on responsible.. · - · · .· 
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. '.Hff~vev.er ,. it is equa.11~ lmportant that ·.those engag'ed in ·the 
transportation business should not inake tlie'ir vehit..'!les. re.adily. avail­
able to '"bla'ck ·marketn opc-rators in alcoholic beverages. - rt 'is . -
obvious that without a means of tTansport.::.ltion, s.uch operators could 
not carry on their activities. Hence, I shall hold trucking con­
cerns. whc:ise vehicles are used to transport alcohol~c beverages for 
"black mark\3t" opera tors to a high deg~ee of responsibili ti. 

In the instant case it appears that H
1

errqn conducted his bus­
·iness in a slipshod and careless manner in so far as Interstate 
Commerce Corn.mission and Office of Defense Transport.ation regulations 
aro concerned.. It also appears that Hc:rron should have exercised- · 
more care in,~he operation of his tr~ck·to .preveht it~ illeg~l use 
for i~prope~ purposes. ?here appears to be ample basis for .the~for-, 
fei ture of ·the truck. However, inasmuch as this is the 'first case 
of this character .to come before me'.? I shall give Herron .the.benefit 
of 1the doubt- :ar1d grarit his request for return of th:;~ motor v0hicl2." 

1 

·All· trucking concerns using' our s·ta,te highwaysJ however'J are' vmrneq 
·that if, hereafter,· "blacl( markt:;~tn op-era tor;:: continue to use the 
methods described' herein f'0r the transportatlon of alcqholic bever­
ages I shall hold tlw ownBrs strictly accountable for. the 
9onsequences of. tht~.ir. negligence and .the misconduct o±"' their agents. 

Accordingly, it is DE1rBmvrnnm o.:nd ORDEHED that the 1584: - ·4/5 
- quarts and 4848 pints of ''Bal tirnore Club Private Vat" whiskey; . 
seized 1n the case,. constitute unlawful prop€.;;rty and that the same 
be and l1ereby are forfGited in accordance vvith the provisLnis of 
R. S ~ 33:'1-66, and that such alcoholic bev12rnges be solC:l., in. whole 
or in part, at public sal~ for the use of the state, subject to the 
rules and regul~tions governing such sale, or be destroyed dr 
retainecl. for the i1se of hospitals. and State, .. county or municipal 
institutions, whichever . the .Cormnissioner rriay here~fter determine to: 
be for the best interE~st ()f .th(~ state; and~ it is further 

. ' . . -

OHDEHED, ·that if, on or bGforo the 19th day of March, 1945, 
Martin F o fa:~ri"'on pays the, costs incurred in the seizure· and st9rp..gf.?: 
of the White Tractor t::1nd Frue~auf Trailer; it tvill be returned -to 
him. 

. Da tec1 ~ March 9, 1945. 

i, 

·ALFHED E •. DHISCOLL 
Coran1issi'onsr • 

c I 
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7. MUNICIPAL ORDINANCES ..:.. .SUNDAY- SALES ORDINAN-CE: EXCEPTION_ -
: PERMITTING SUNDAY SJ.\LES ·ONLY IN. P"iJ.ELI.C._J)I'llING- hOOMt3. 10:F .. '.B'ONA FIDE ... 

HOTELS : AND HESTAURANTS .. WIT-l:L' MEALS APPEif(S. JlF~1\SQNABLl~_ .. AN'T)~·t VALID·; IF 
. IT CARBIES. OUT· li. P1JBLJ;C · PUEPOS~~- · .. 

M~.rc!.1" 13_;: :.194.5.. ' '· 

Rollin H~ -~6h~ffer, B6ard~Cl~~k 
Mupicipal ._Board. of Lopatcong -Township 
Phiil~p_sb~g,_. N .'. J .':.: . . . . 

I. 

Dear Mr:~.· Schaffer·:· 
. : ; . :.. -.· . , ·. ' 

.. .. . ! . haye· .your· lefter. of March 6th concorning a conte1~plated 
. clos.iiig: ho\1r .ordiilarice ·for Lopatcong T9vmshipo· 

• .. ·' • ~ • .' o I • 

;. 7ou as·f,: .~Vhi~thei' or not. the" ·Towns.hip C\)mmi ttee mai,. u~1der -the" . 
l.ayvs· Of Q.U_r- B:t'ate,_ ~·nact·:an ord"inance ·pro_v~id].ng thD.t c:i:ll bars shal~.-" 
be closed: .. on su:qd2.y, cind prohibi tJ.ng thu sa'lf; of e.11 -alcoholic bev·er....: 
.ages ·0:µ Sunde.y, ne]ccept. when. served. ·vvfch iikals ·or food. _on ·a :prepared 
tabl~.9 in· a· pla:qe. cornrnonly kr..ovm.p._s .tJ:1e ~ining room.11 

. . . . . ,• . ; ·' : . ' . . . 
. ' 

1.Whe.;th~r ~lcoholic bev~:n·~ .. ges ·are to" be. permi tt.eci to· be·" sold· at 
.. a_ll on .Bupday s .in Lo;~µtcon.g is., ·in :ti.1.t::. c:.bsence of a referendum on 
the qu_est~oi1) a ri.wtt'or t.:J .be. dec'ic).ed' in the dis.l~_r0tion 9.f t~1e Township 
C0:u+m~. tt¢.e ~- _ G,s:q..er_u.lly_, sp·e·aldrg, ~wl:-~~rtever .lLmr s o'f : sale the ·~11uriic"ipµl 

- govern:Lng. ·.body ,.tix~s'.' must apply 'urr,L.fornJ.ly to o.~.1 _ .. license\2s in1 the 
lip;er~~.c· c.;ta.~s .. _: (S~e Le .W·.::;~1ZE: L_ ,Bulletin 19._; Item 7,' an(t the_ cases · 

' c;L t~e<l .thereinr." '. .-. .' . ... .. :· -~ '. . '. '. . .. ·_. ·. . . • . . ,. . .... ·' '. .._ .. 

__ It. is ql,ear·-,: o'{ co:·i1r.s~ .9. ·t11c1.:t "to pcrin:L t s0111~ .plenary' retai-~ __ con­
S~IB1p~1on J.icens·ees to, selJ. when ·oth0rs at·-c~ .Pr.ohib.ited· fr«)rn. doing SO is 
discrinlnatory .• : .. But. except:i.cms ~which D,_ffoct -c~like .all thos'e' si~]j_.la:rly 
Si tu:...1tec1 rna;y' be valid j_f · reason!.:tblc~ and. if tb.cy- ec::.rry out ·a publtc· 
·p~rpo~e .. Thus, th~re may be a yalid ~xception in ~he· case of a ruuni­
c~-p!il .. o~·-dinance ·per111i ttiri~ SU.nday saL~s o;e alcoh(bltc bc)ver·a:g_es. in 
publ.ic dinin_g ro01:is o~~.on0 f:Lde he tels nncl rsstaurai1ts wt th meals.· 
(See the l?ririceton Borough ordinanc:3 proviston approved ex ·-Qo.J;:te by 
the late Commissioner Burnett in Re War:r.en 2 Bulletin 207, Item 10) o 

But nn exception providing merely for Sunday sal8'S "with mE:alsn or 
"with full-course· me.:i.ls n . is :t(jo loose~ ·and. cannot be approved. (See 
Re Bowers, Bulletin 170, Item 11). 

When the conb3;_11plo.tec1 ordinance sho.11 be prepared, please send 
me a copy before introductiono 

Kindly convey to the Township Comni ttee w2111bers E1y cordial . 
congratulations upon the thought_thGy nro giving th1s important.matter 
of hours of sale, and Upon their asswJption of the resp0nsibility for 
c0~trol imposed upon theu.by the Alcoh0lic Beverage Law. 

Very truly y1)Ur s, 

/~ ~ I . ~ • 

l rv f p ;.::.r--; . J,j,. ,/...., (--..4 ... ...;1 ~ •.. --..:;,; l~'-·.~ 

('1' >rw. l; s s l0 

/') 11171 r-v v ... ,...u. .• ~ .. J.... v, ,.._. • 


