- STATE OF NEW JERSEY - o
DEPARTMLNL OF ALCOHOLIC BEVERAGE CONTROL
1060 Broad Street Newark, 2, N. J.
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1. APPELLAT& DFCISIONu "‘MONuSSON v. LAKHJOOD TO%NSHIP.

LOUIS uONESuON, , ._ )
Appeilant,._ )
| ON APPEAL . .
o ~VE~ ) CONCLUQIONS AND ORDER - -
 TOWNSHIP COMMITTEE OF THE . ) -
TOWNSETP OF LAKEWOOD, - )

ReSpondmnt

ﬂobert A. Leaerer, Esq., Attorn ey for Appeilant
.Js Elmer Matthews, Esq.; Attorney Tor R(upOﬂdCﬂto

iBY THE COMMISSIONLh.4

o Thls appeil is from respondent s refusal to renew appellant'
-.planary retail convumptlon license for the present (1944 45) Ilscal

R In v1ew of thm dlSpObltlon hgreln@itor noted, no useful purpose -
will be.served by a detailed-description of the. evidence produced by
responaent to sustain its denial of appcllant's renewal application.

It is only necessary: to state that, while the evidence raises a grave
suspiclon concerning the 1mprOper manner in which appellant is
-alleged to have conducted his premises during the. preceding licensing -
year, :the proof presented on the appeal lacks the weight requlred to
-support respondent?s action. : . - :

‘This conclusion is fortified by the evidence given by the local'
clerk, whose duties also include that of license inspector, and also
by the evidence of two local police:officers,.all of whom testified
¢tn4t, in their opinion, the appellant's license should have been
renewed, While several complaints were received by the clerk con-
cerning the operation of the appellant's premises, none of them
appear. to-have been investigated or verlilcd by the respondent.

As I have heretofore pointed out on many occa51ona, the grant
of & renewal license, like that of an- original license, is subject to
the exercise of a reasonable discretion Dby the local issuing author-
ity. Where, however, as in -this case, & license has been renewed
year after year, a refusal to renew thereafter must be founded upon
valid and substantial.grounub, supported by the welght of the evi-
dencs. ‘Vasto.v. Highlands, Bulletin 622, Item 4; Wright v, -

‘ Glouuester Bulietin 622; Item 5.

- | .
If, during the course of a llé@hSlng'yCdx, evidence of miscon-
. duct 1s bruught to the attention of the isgsuing authority, proper’ .
_1nvost1gdtlon should be made and, if warranted, disciplinary procepu-
ings for the suspension or revocation of the llCcnbb instituted. ' See
. R, 8. 33:1-24., 1In this connection, it is to be observed that during
- the 1942-43 fiscal year, respondent suspended the agpcllant's ‘license

4 - -
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for a period of twen'ty days for sales of alcoholic beverages to ‘
intoxicated persons. Instead of then denJing'appellan+'s application
for renewal for the 1945-44 fiscal year because of this adjudicated

- record of misconduct during the preceding year, the respondent chose
to approve the application. Comuwon fairness to the licensee dictates
that a subsequent refusal to renew for the 1944-45 ¢iconsing yea ’
should be supported by probative proof of misconduct during the

fiscal year 1mmeulauely preceding, and not merely on the disciplinary
proceedings consummate d several years last past. Cf. Wright v.
Gloucester, supra.

While this.appeal was pending, the appellant was apprehended in
the commission of a violation of Rule 1 of State Regulations No. 20,
viz.; the sale of alcoholic beverages to intoxicated persons. To a
charge ulleglng such violation the appellant pleaded non vult. For
the reasons stated in the conclusions entered in the a1301 llnary
proceedings, decided simultaneously hevewith (see Bulletln 657,
Item g) the respondent has been directed to cease operations at the
prtulses in qubstlon, effective March 19, 1945, at 12:01 a.m., for
the remainder of the pre5wnt :lsCJL V*ar, VJé.y until June 30, 1945

Although the reversal of responaent's action herein necessi-
tates a direction that it issue a license for the present (1944-45)
fiscal year to the appellant, the effect of the order entered in the
disciplinary proceedings, supra, requires that, ilmmediately upon the
issuance of such-license, 1t shall become sus ponqe” and continue
under such suspension for the balance of its tern, viz., until
June -30, 1945, In the event appellant applies iq¢ a renewal of such
llccnse for the succeeding licensing yo=ar commencing July 1, 1945,
the Tespondent may -then consider aether in the light of dll the
then. eXLgtlng circumstanc ’os, the licemse should be renewed.

’ ’he cxtrn51)h order entered herein on June 28, 1944, under
which the appellant has been cUn%uuting his business ever since _
July 1, 1944, will be vaeated, effective March 19, 1945, at 12:01 a.m.

Accordinglv, it is, on this 12th day of March, 1945, -

OﬂDERh “that rdspunucnt‘ action in f&LH%lﬂg to renew appel- - -
lant's. pl;nary ‘retail consumption license for.the present (1944-45)
fiscal ycar for premises 428 Clifton Avenue, Lakewood, be and the
same 1s hereby reversed, and respondent is directed to issue to appel-
lant the renewal license for whlou he has applied; and it is further

OnDERED that the order entered hercin on June P8 194&,

Cextending the term of appellant's plonary rotaill consumption license
issued to him for the 1943-44 fiscal ycar, be and the same is hereby
vacated, effective March 19, 1945, at 12:01L a.m.

"ALFRED E. DRISCOLL
Comizlssioner. . -
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1 2. DISCIPLINARY PROCEEDINGS - SALE OF ALCOhOLIC BJVhﬂAGES TO AN |

' - INTOXICATED PEKSON, IN VIOLALIOW OW RULE l OF STATE REGULATIONS
NOo. 20 - AGGRAVATING CIHCUI\ZISTAI‘JCE(~ ~ LICENSE PUSPPVDED FOI BALANCW‘
OF‘ EJ.LNI o . . - .' . . .

~ In th; Nattgr of DJSClpllnaIy
"Proc cedings agalnct

LOUI& MONE bON . S .
428 Clifton Avcnue S o
« Lakewood, N. ’J., -CONCLUSIONS
' S "~ AND -ORDER -
Holder of Plcnary Retall Consump~ o a
tion License C-18, issued by the
Township Commlttob of the Township.
of Lakewood for the 1943-44 fiscal
year, .and extended for the 1944-45
fiscal year: by order of the State
ComMLﬁthHPT of AlPOﬂOllC Bevcragﬂ
Control.

v wmt ww me e wte e’ sme e wmm e e ode e el mm e e

Louis Monesoon, Defenadnt llcansac, Pro. Qe. | P ’
Anthony nger,)J;,; Esq., appearing for. Department of Alcohollc
o . Bever 1ge ConbroL

BY THE COMMISSTIONER: . . - | ' 14:~~‘;_:\ L

The defendent pleaded non yult to a charge olleging that he
sold alcoholic beverages to an 1ntox1cated p*rbon, 1n VlOlathn of
Ruln 1 of otatc Regulatlons Wo. 20, : :

On January 19 1910 two - ABC agtﬁt& Lntered thb def;ndant'
tavern shortly bofor 1:00 otclock in the afternpon.: They observed
an obviously intoxicated pers on, while standing at- the bar; consumé a
portion of a glass of beer. After removing this glass from the
inebriatets pOSbGSSlun, they noticed him attempt to drink from a beer
glass Whlch belonged to another patron. The l'cenuec, who was then
“behind the bar, thereupon for01olv seized this glaﬂ% from the intoxi-
. cated person and deliberately threw i1ts contents in the latter's face,
©at thg same time exclaiming, in an angry tone, "This isntt your
glaboi Thoso men; (Jnolcatlng the ABC agents) took your glas

, - In & wrltten statement obtained from bha otfenoant's bartender,
he relates that, when the intoxicated person arrived at the premises
- between the hours of 9:00 and 10:00 otclock that morning, he "refused
-to serve nim for about an hour" because it "appeared as if he had
been drinking."  After that he "possibly served him four beers" and,
when he was pe 2lieved for lunch shurtly after noon time by the defpndn »
ant, the inebriate "was showing the effects of having too much to
drlDﬁ and was trying to drink other peoplets drinks," He adds that,
* when he left for lunch, this person had already consumed all of his
beer and that he (the bartender) "would not have served him another
drink."

The circumstances surrounding the commigsion of the instant
violation are sufficiently aggravated to warrant the imposition of a
stern penalty. This case must be considered in the light of the .
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defendant’s prev1ous record of hav1ng recleed a twenty—day suspun—
~sion upon: belng found guilty of 2 cimiler violation in May 1943 by.
. thé local issuing authority, and its refusal to renew the defend-
cant's licensc for the present licensing year commencing July 1, 1944
upon the alleged ground, among others, :that the defendant had, durlng
the fiscal year 1943-44, sold alcoholic bsverages to 1ntox1cated
persons. When appeal therefrom -was filed, I entered an order extend-—
ing the term of the defendant's 1943-44 license pending the
determination of the appeal, pursuant to the provisions of . -
R. 8. 8&:1-22. It is only by virtue of such extension order that
the defendant has becn permitted to cont:Lnup operatlons 51nce ‘
July 1, 1944, = : o ‘

While in the appeal case, . d001ded 51multaneously herew1th
(see Bulletin 657, Item 1), it was' determined that :the probative .
proof did not meet the standard necessary to. suspain the refusal’to.
renew the license, the fact, nevertheless, rgmqihs thatthe defend—,w
ant, during the pendency of the appeal-and while operating under
the ecxtension order, committed the same type of vielation alleged
by the issuing authority in its refusal to renew the license.. Thcrej
01rcumstances, therefore, warrant that the privileges of the défend-:
antl's license be susponucd for the remainder of the ﬁurrant ‘licensing
year..  The local lssuing authority. wlll thus be affdérded a further -
Opportunity to. determine whether, in-the event uppllcatlon therefor
is made, the license should be renewed for the 1945-46 lle al year.
The instant suspension may be considersd by the authority in re achn*
ing such determlnau10n. _ Lo e .

, Thc ext€n510n urib entered‘in the app 1] case, sugr32 has
been vacated, effective March 19, 1945, at 12: 0l a.m. - The license
directed to b issued to tne defendant for the present llconSan
ybqr in those appeal proceedings will remain under suspension, ,

mﬂedlately upon 1its 1ssu9nce, for the remainder of the térm, viz.,
untll June &0, 1945. ‘ SR : ST P

ACCQPlegly, 1t lS, on- thls lzth aay of march,-IQQE,‘

: ‘ OBDEEEDS that thb ilcen e, dlrectmu to be issued to the
defendant by {he Townshlp Committee of the- Tow1sh10 of Lakewood for
the 1944-45 fiscal year for premises 428 Clifton Avenue, Lakewood
(see llonesson v. Lakewood, supru) be and the same is he reby
directed to be suspended, im ulatply upon its issuance, and to
remain under such suspension . for the balunco uf thb'oresent Ilscal
ybar: V1z., untll June 50, 1915 IR - B

ALF?FD E DPIbCOLL
‘ Comu1051oner
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APPELLATm DECISIONS - WEBER v. LAKEWOOD TOWNSHIP
HARRY WFB&H, S )
| Appellant ) | B

| —vs- A ON APPEAL .

o ) CONCLUSIONS AND: ORDERS
TOWNSETP COMMITTEL OF THE |
TOWNSHIP OF LAKEWOOD, .. . )

‘»_Bespondent )

e v e e W e cee e i me eme ed e

Robert A. Lederer, Hsq., Attorney for Appellant.

Js Elmer Matthews, qu., Attorney for Respondent. ¢

BY THE LO MISSlONTn. ) v
This is -an appea] from responlewt' TOfﬁSal to fun’w appel-

lant's plenary retail consumption license for the present fiscal

year.,

No written objections to the renewal were received by respon-.
dent and. no hearing was heid thereon. During the previous licensing
year the respondent had not instituted any disciplinary proceedings
agm%hst anpeilant for misconduct of his licensed premises, The first
intiueclion zoived by appellant ‘as to respondent!s action was whén

he was WOTILL’Q by the. clcr& of tﬂb deﬁlml of the renewal without any'

reason being glv»n.

The respondent municipality is primarily a winter resort.
During the late fall and extending throughout the winter months, it
appears that some of the hotel employces over-indulge in intoxicants
and, while under the influence of liquor, congregate near the appel-

lantt's premises and make geéneral nuisances of themselves.

If these conditions are attributable to the appellant, there is'

no question that respondent was justified in refusing to renew his
Iicense. Most of the testimony offered by the respondent in an
atteupt to show misconduct in the opcratﬁon of the appellant's tavern
is Llrcumstantlal Ail of it is inconclusive.

The testlmony of the local clerk, who also agt in the capacity
of license inspector, is guite SLgnlflCaﬂt He stated that no

written objections concerning the ma nner in which appellant conducted

his tavern had been lodged with him and that he had never observed

any v1olat10ns occurring at the premises. None of the general verbal . .

complalnts relative to the conaltlonu at or near the aopellant's

premises ppear to ‘have been investigated and there is nothing in the
record to show that they were well founded or occasioned by any mis-—
conduct on the part of appellant.. The clerk further stated that it

» was his opinion that the uvpellant'" llocnse snoulu have Dbe pn.renewed.

" In add¢tlon,7cv1auuco ﬁrnsentcu by two lOCul pOllCCMLn is
favorablw to the aprll“nt They téstified that the location of the
apg@llant's tavern is within their patrol and that. they: had never
obiarvea any 1niructlons there for which the mnjwllant was respoas~i
ible. ‘

" The appellant whose first license was issued to him in October
1935, has, suffered unly one suspension of his license.. In April 1943
the respond@nt imposed a pbnalty against his license of twenty days
for sales of alcohollc bbverages to intoxicated persons. ©No pro-
ceedings of any kind were instituted against him during the 1943-44
fiscal year. : '

i
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_ While it is truﬁ that the determlnatlon of whether a-liquor::
* License should be renewed rests within the discretion of the issuing
authority, nevertheless the exercise of ‘such discretion must .be based
" on reasonable and valid grounds. In this case, the deplorable situ~
~ation that exists in the area in. question présents a ‘police problem
“that warrants drastic action on ‘the part of respondent. It may not,
howevcr, attempt to remedy the situation by saddling the responsi-
bility on the appellant without offering adequate affirmative’ proof‘
“that the conduct of His premises contributes to .the cornditions: "
requiring.correction. - On the record presented, I have no lterna—
tive other than to reverse the refusal to rerew appellant'° license. -
Cf. Vasto v. Highlands, Bulletin 622, Item 4, erght V. Gloucesterif
Bulletln 622, Item 5, ° o

The app@llant'S‘preﬂlsms afe lmmcdlutely udgacent to those” of:"
. Louls Monesson, whose license also was not renewed. upon, substantlally
" the same evidence presonted in the instant case. ‘In reversing - =
respondentl?s action in Lhat case (see Bulletin 657 Iten 1, de01ded
© simultaneously horew1th), useu tnL followlng ] uage, whlch 1
\pecullarly apt to the facts o; this ' caggs™ " e
"As T have heretoforb p01ntad out on many - occasions, the -
grant of a Tenewal lLCﬁnse, 1ike “that of ‘an original “license
:LlS suogect to- the - @XbrClo@ of “a reusonable ‘discretion by thb_
“local ‘issuing authority. Where; however, as in this case, a -
-license h%s béen rencwed year aftcr YLQT, a refusal to renew _
{thergdfter must be founded upon valid and substantial grounds,‘f
supported by’ the weight of the evidence. Cf: Vasto v. L
Highlands, Bulletin 622, ITtem 4; Wright v. Gloucester,
Bullptln 622 Ltem 5 o e

B .y '
44.- .

o MTPY durlnv the COUTSL of a llcenblﬂg )car, ev1abnce of ‘
grmluconduct 1s bruught to th@ uttontlon of the' 1ssulng author-
“ity, proper’ 1nvost1gatlon should be made” and; if warranted,
‘disciplinary proceedings for the suspehsion or revocation of
- the license instituted. See R. 8. 33:1-24,  In this connec-
N tlon, “itis to be observed that during' the’ 1942~ 43 fiscal,
. year, respondent’suspended the - anpellant's llcense fora
_pericd- of: twenty days’ for sales’ ‘ofalcoholic” beVbrabes to
intoxicated ‘persons.  Instead of" thln d@nylng %ppellanf's -
application for remsvwal for the" L943-44 fiscal yea% ‘because
. of this adJuulcated record of misconduct durlng the precbdlnb
year, tho respondent: chdse: %o, ﬁpprov0'tne appllcﬂtion._:fﬁ
Comiion, fulrness to the licénsee dictates that 'a’ uubsuquent__ y
- refusal to renew for the. 1944-45 Tdcensing year ‘shouldrbe -
. supported by probativ o proof of misconduct curlng the fiscal
[T year- lmmedLatoly preceding and'not ‘merely on" thc dlSClpllndry .
7 proceedings consumm@tcd sevcraliyﬂar“ last yast ,Cf erght V.
"-Glougestrr; suprd ' » g S ‘

et ! PE 'u‘,‘...«ﬂ- i - . &

The rchrsal of res ondunt'é ctlon rbguares a dlr ctlve that
1t issue- the -litense for. whlch QpplL “ation was'made.” It* has come to
my qttentlon, however, that, pending these appeal proceedings, .the .
. appellant has died, since whloh‘tlmc thb premises im- queqtlon have
- been closeu. “The dlrectlvo' thurbiuro, Nlll bo that the rcspondent[;
issue‘a licénse certlfjcato in the name’ of the ceceuent Since thb{”
Cprivileges arder 4" liquor license automatically lapse up sori the ™ .
‘death of a llcensee, no alcoholic beverage actlv1ty WﬂathCr may be‘”
conducted. under such license certificate unless and until an exten-.-
sion’ thereofiig grantea to thﬂ deceient‘s Uer orial’ raprcsentatjv
1n accordance Wlth the oruv151ons -of" RL e 35 l 26

. _) S P

a’}qgggqrd}h ly, 1t 18, on this 1&th aay ot murch 1945 ,”_:;,'

. - . s R BN
‘o . . . . . - . g
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A

ORDERLD that the actLon of rbspondent in deﬁylng appellant’s _
application for renewal of his plenary retall congunption. license for
the current fiscal year bu and the same is herbby reVbTSQd and it: JS
furthbr . TR )

o ORDEBED that r@ngHant issue a 1lccnse CFPtlflcatP in th»-i"
name of the appwllant in accordance with the appllcatlon submJtt@d by
hlm to respondent and it 1s further - L

ORDEdFD, thdt no - alcohollc prEfdgC act1v1+y wnatever shall bb
carried on under the aforesald license certificate unless and until
it shall be extended by TPprHdQnt in accordance with thc prov151ons
of R. oa 3381~ 26 .

o ~ﬁf'“7 | | ' - ALFRED E, DRISCOLL' . | |
- ‘ ’ Commissiorer. . S

4, APPELLATE DFCISIONb - WILOW v. LAKEWOOD TOWNSHIP.

 PAUL MILOW, | ) o
R . App‘ellant, ) ON:APPEALA o
R | . 'CONCLUSIONS AND ORDERS & .-
TOWNSHTP COMMITTEE OF THE |
TOWNSHIP OF LAKEWOOD, )
- Respondent. ) \

- e e e e e me e e wew b e e e e

Robert A. Lederer, Esq., Attorney for Appellant°
J. Elm0f Matthewu, Esq., Attornoy for Respondent

BY THE COMHISSIONLR.

. This is one of four appenl cases, cach Jnvolv1ng th+ denlal of
a renewal of a plenary retail consumption license in the Townshlp orf.
Lakewood. See Monesson v. Lakewood, Bulletin 657, Item 1, and. =
Weber v, Lakewood, Bulletin 657, Itcm 3, both- dw01ded yo;terday, An .
which the refusal to renew the licenses therein concerned was
reversed because of responaent' failure to support with adequate
evidence its allegut1on of improper conduct in the: optratlon of
elither licensed establishment. Qbe also Witkowski v, Lakewoogi
Bulletin 656, Item 5& :

As in the c1tcd cases, it is admitted that no written objec—
tions were ,filed with respondent to the renewal -of this license and
no one appeared to object thereto at the meeting at which respondent
considered the renewal., The application was, nevertheless, aenled by
responcent Wltnout any utﬂtb& reason for its dotermlnatlon. - ,

None of the members of tne Townsnlp Committee appeared at the
appeal hearing in‘this case. In all, three witnesses were called by
respondent. The first of these, tnc local clerk and license inspec- .
tor, tLStlllLd that he had investigated every verbal complaint. o

- received by him during the licensing year 1943-44 regarding the oper-

ation of appellantts tavern but was unable to uncover any evidence to .. -

substantiate them. Wheh asked whether he'knew of any reason which .
would  justify the refusal to renew apbcllsnils license, he answered -
in the negative. < S
Two other ﬁcrbons, one a manQant whose store is located near
the appellantls premises, and the other, who PGSldcd nearby until the,
latter part of April 1944, complained of the number of intoxicated
persons who roamed the streets‘in the neighborhood, some of whom
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'
i

dgsembled in front of the tavern and cavorted in a- boisterous manner.

Neither. of these witnesses, however, had ever visited tm/’tavera and
"had - never observed the:service of alcoholic beverages to any- dntoxi-
‘cated persons by the appellant. The merchant, who testified that’two
ralleys located in the vicinity were "steadily filled with....drunken
persons"; admitted that "I réally cannot say" where they Lamu from.
The other witness, who stated that she had observed drunken pefsons’
approach her residence from the direction of appellant's tavern,
conceded that bhe could not "say tn.y came from M:Llo""o ﬂ

: The appe]lant LYPlaiﬂed thdt ever .since .he became a llcenuee i
~in Jure 1984, there has been a steady. influx of colored people'lnto
that sectlon, with the result that his trade is now predominantly
among the negro people. While the appellant admits that many colored
persons congregate at or near thie corner where his saloon is located,
he ‘asserts that very few of thege particular persons are patrons. of
his tavern. He maintains that he is cxtfum@ly diligent in seeing %o
1t that none of his customers over-indulge in llquor and that he is

" very strict about permitting  any unnecessary noiSes - at his premises. -

The appellantts testimony is corroborated by that of two local
pol1ce officers. Both btateﬂ‘uu 1t the appellant operates his saloon
in a proper manner ang tn;t they had never observed any violations
rof the law there. One of them stated that he "had occasion . to patrol
there every night for a month" and only Oan during that month was 1t
necessary for him to caution the licensee. He added that "the. only’:

- thing I observed there wes loud talking; they were-not drunk, but- they

were the type of people would talk loud, and all I had to Go was go

- to the door and tell them to quiet down and they would."

ot

' suora,,

. In the more than a decade that appcllant has held his license, .
he had only once, prior to respondentts. denl ial of his current - renewal
license, been cited in disciplinary Droc“cdlngu. In June 1942
respondent charged him with poﬂlbang disturbances and- unnecessary.
noises at his premises but, after reviewing the evidence given,
abgsolved him cof. any guilt of the charges. If there is any truth to
- the instant dllegations ‘against the appellant, it should not.be
dliilcu]t to obtaln the rbqulSltb proof to substantiate them. Pro-
ceedings founded thereon, in which both sides are given an equal
opportunity to present evidence, may then be instituted and, if
gullty, appellant may be adequately pemalized.. It is not a reasonable
exercise of discretion, lowever, to base a refusal to renew.a license
upon the type jand gquantum of evidence that has been presented in the
record before me in- tﬂlb case. Cf. the Wchf and lMonesson cases, - -both

\

' Respondent's action will be reversed.

o Pending thl : eal, the appellant committed @ violation of
R. S. 33:1-77 and Rulb 1 of State Regulations No. 20 in that he sold
alcohollc beverages to minors. See Re Milow, Bulletin 657, Item 5,
Jjust decided, in Which I imposed a tLlruy—uaJ ousp@n51on.

The order extending the term of appellant!'s 1945 44 license, .
uncer which he has been conducting his ttVan since July 1, 1944,
will be vacated, effective March 19 1945, at 12:01 a.m, The licenSL
for the current llccn51ng year WﬂlCL respondent will be directed to
issue herein, will be and Pemawn suspendec until the fu]l tnlrty -day

"penalty has been served. . See Be Mllow, SURra.

Accor 1ngly, it is, on txisvl6th day of March, 1945;
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, ORDERED, that reopununnt’° dcn1q1 of ﬂprllant7S anpllcatlon .
for renewal of his plenary retail. consumption -license for the current
fiscal 'year Dbeé and the same is hcreby reversed, and" reubondcnt is '
. direeted to  issue to appellant the license for Whlch he has applleu,
and it is further

-ORDERED, that the ordcr uatcd Juno 28 1944, extendlng the ‘term
‘of the llcensc issued to- aopellant for the 1943-44 fiscal year, be
and the- samle 1s herbbv vacateg, effective March: 19 1945, at 12: 0L
d m [ 2 ) § ‘.

ALFR&D h DIISCOLL 4 o
Comm¢951oner, S e

5. DISCIPLINARY: PROCEEDINGS = SALE OF ALCOHOLIC BEVERAGES TO WINORS,
I VIOLATION OF K. S. 85:1-77 AD KULE 1 OF STATS FEGULATIONS
NO, 0~ LICENSE SUSPENDED'FOR A PERIOD OF 30 DAYS. . .

In thL Mdtter of Dl 01p11nury )
Procecdlngu agalnut -

. )
PAUL MILOW :
121-123 E. 4th Street )
Lakewood, N. J., _ L CONCLUSION

» ) AND ORDER

Holder -of Plenary Retail Consump~ S N

tion License C-15, issued by the - )

.Township Committee of the Township -

of Lakewood for the 1943-44 fiscal )

year, and extended for the 1944-45

fiscal year by order of the State - )

Comnissioner of Alcohollc Bevzrqgu'

Control, . )

Paul Ullow, Dbfcndant llcgnsee, Pro se. - ) o U
Harry Castelbaum, Esq., appearing for Dfpartmunt of Alcohollc
’ , Bcvar“gm Control,

BY THE COMMISSIONER:

The defendant pleaded not guilty to charges alleging that he
sold, served and delivered alcoholic beverages to two minors, in
v1olatlon of R. 8. &3:1-77 and Rule 1 of State Reguldtlons No. 20.

" One of the mlnors, a nlnetepn“ye11~old female, testified that
she had been served beer at the defendant's tavern on at least ten or
eleven occasions, As to several of these instances, she was cor-
roborated by the. other mlnor, a. twenty-year-old sailor, and another
witness. On the last occasion, to wit, October 23, 1944, the minors. :
visited the tavern together, egcompanled by two other savloru° They
ordered and were served four glasses of beer at a table in'the recep-"
tion room by Charles Brown, one of the defendant's bartenders. After

- consuming these beers, one of the sailors went to the bar and -~ -
returned with. four more glasses of beer, whicih he had obtained from
the same bartender. - The minor sailor further testified that, on two
prior occaslons; he haa bcen served beer and Whlgkev at the defend~
ant!s premises, :

Charles Brown remcmbcreu the occurrence of October 23, 1944,
put denied that he had served either minor with any alcoholic b°v0r~
ages.» He testified that he had brought only two glasses of beer. to
the table and these he placed in front of the two adult sailors. He
“admitted, howbver, that he had laucr delivered four glasses of beer
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to .one’ of thrSL 1loLs at. thn bar and, when que stioned as to- wnfth
the mlnors mlght hava consumuucany of thls beer, hf rwpllud "qut t
could be." o o L : o S

o

The Qefenaant produced another of his bartonuer oy Nho adnittbd

tnut thé. female minor. frequented the tavern but stMtCu that she drank

Y

only : von-alcohollc beverages.,. In addltlon, the defendant testlflcd
that hﬁ had nwver seen elther oi the mlnorg at‘hls prnmlseq.

After a careful review of the entire record, I am satisfied- that
the minors, whose evidence. was subs tantlated by tho testimqny of the
third witness, have. told a. trutlful story. Their testimony was clear
and conv1nc1ng and no reéason is suggested why they should fabricate a
story out of thin air. In addition to the categorical denials of the
defendant -and one of his bartenders as. to the consumption of alcoholic.
beverages by the mxnors, the testimony of Charles Brown concerning the
incident of October 23rd s entitled to little weight. Even 1if it be
assumed that he first served only two glasses of beer at the table,
his perfunctory aellverj of the second round of four glasses of beer.
to one of the sailors in the party is indicative of a careless disre-
gard of the salutary regulations’ deblgn\d to prevent the sale of
liguor to perscns under the age OJ twenty-one years.

o, I find the defendant guilty as charged;

The defendant has an ObnﬁrWlSL clear record “and, ordlnarlly, .
would merit only a ten-day penalty. The repeated occaslons upon which
the female minor was permitted to imbilbe alcoholic bevbrdges, however,
is an aggravating circumstancc. Moreover, the defenda nt, whose:

'renewal license for the present licensing year was denied by the local

igsuing authority, has been upcratlng uncer an order extending the
term of his 1943-44 license pending the Cetermination of the qppea]
from such denial. See Milow v. Lakewood, Bulletin 657, Item 4
decided today. Any violation occurring after the licensee has beﬁn
put on notice that the issuing authorlty has deemed him not worthy to
continue tne prlvzleb es of his llcen e is doscrvxn* of. stern censure.

A congldaratlon of all of the c¢rcumstances leaus to the

imposition of a thirty-day penalty for the 1nstant violation.

The extension order entered in the apopal casc, supra, has been
vacated, effective March 19, 1945, at 12:01 a.m.  The license directed
tnnreﬂn ‘to be issued to the defengant will be and remain ou%ponﬂed
until the full thirty-day penalty has boeq served, -

Accoralngly, it is, on this 13 th day of March, 1945,
. OBDERFD, “that the 1loonso d]rOCbcu to be issued to the defonu-
ant by the Township Committee of the Township of Lakewood Fér the
1944-45 fiscal year for premises 121-123 E. 4th utreet, Lakewood
(see Milow v. Lakpwoou, supra) , be anu the same is hereby directed to
EO,SESpended .ana to remain und r ponblon, unt¢¢ Aprvl 18, 1945, at
2: ‘ Qeflly = - . .

ALFRED E..DRISCOLL
“Commissioner.
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G.. SEIZURE ~"FORFEITURE PROCEEDINGS —. ALCOHOLIC BEVERAGES PURCHAQFD
© IN NEW JERSEY FOR UNLAWPUL IMPORTATION INTO. ANOTHEER STATE: = “',
TRANSPORTATION OF LIQUOR IN VEHICLES NOT LICENSED: FOR.THE. . -
 TRAMSPORTATION OF ALCOHOLIC BEVERAGES OR AUTHORIZED BY. SPECIAL .
PEEMIT - VEHICIE AND CONTENTS SUBJECT TO SEIZURE AND _FORFEITURE -
APPLICANT FOR RENMISSION OF TOBFEITUII MOST. ﬁSTﬁELISH HIS GOOD .
FAITH AND UNWITTING VIOLATION - SEIZED BEVERAGES DECLARED = -
UNLAWFUL PROPERTY AND OHDERED FOR F"ITED - TBUC& AND TRAILER
ORDERED RETURNED TO OWNER.

In the Matter of the Seizure on
November 12, 1943 of 132 cases
each Lontalnlng twelve 4/5th
quarts of Baltimore Club Private
Vat Whiskey and &02 cases each
containing 24 pint bottles of
‘whiskey of the same brand; and a -
White Tractor and a Fruehauf '
Trailer, in a service station
located on Route No. 25, in the
City of Newark, County of LSoGh _
,~aﬂd State of m@w Jersey.

- Case No., 6544 -

ON H“ARING T
COWCLU 3TONS AND ORDER -

-

Benjamin Potokeﬁ,‘Esq., Attorney for Martin F. Herron and
S - Jake R.. Smith.
Harry Castelbaum, Esq., appearing for the Depar tmcnt of
o B ¢+ Alconolic Beoverage Control

Bf mHE COW‘ISSlONLh.

ThlS matter comes beforo me pursuﬂnt to the prov151ons of
Title 33, Chapter 1 of the Revised SEStUEbS, to determine whether
1584 - 4/5 quarts and 4848 pints of whigkey bearing Federal strip .
stamps, and a White Tractor and Fruehauf Trailer, seized in 'the case,
constitute unlawful property and Should be‘forfeited.

On Novcmb@r l9 1946 Jake R. Suith of North Carolina purchased‘
the above described NblSﬁ?Y from Abe Golub, Inc., holder of a
plenary retail distribution license for pTJWISU\ located at
567-8€69 Springfield Avenue, Newark, N. J. The whiskey was 'being
transported from the latter premises in the motor vehicle in gques-
tion, carrying North Carolina registration plates, when seized by
ABC .agents at a service station in Newark, because the vehicle was
vnot llcenseg to tran<port aicohollc beverages in New Jersey.

Undar R. S ué 1-2 a vehicle chensed by the Commissioner of"
Alcoholic Beverage Control umust be used to transport, in this State,
wore than twelve guarts of whiskey intended for personal consuaption
or any -quantity of slcoholic beverages intended for resale. Hence, -
‘in the instant case, the whiskey and the unlicensed vehicle in which
- it was being ‘transported were prima facie subject to seizure and for-
- feiture in that such whiskey, although apparently tax paid, is none -
‘the less illicit because of the unlawful transportation. - *

R. 8. 23:1-1(i) and (y), 66. All personal property used in connec-
tion with an illicit alcoholic baverage enterprise is subject to
. selzure and forfeiture. Cf. Patrick v. Driscoll (w. J. Supreme
~ Court, decided Feb“uary 15, 1945). ,

thn the mqtncr came on for hearing pursuvant to R.S. 33:1- 66,
Martin F, Herron, the owner of the truck and traller, appeared,
claimed that he was entirely innocent of wrongdoing and sought
return of the motor vehicle.

;
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: ' Jake R. Smith also dppealea and oougnt return of the whlgkey.
iis claim is (1) that he was bringing the whiskey to his home in
North Carolina for his personal use and as gifts, in interstate
commerce, and hence, under Rule 2 of State Regulations No. 17, was
permitted to use an unlicensed vehicle for that purpose, and ’
(2) that, even if such rule does not apply and he viclated the law
in p1.11*chusn.n'7 and transporting the whiskey, /such violation was
unthtlng in that he was ignorant of the laws of this state and that
he purchased the whiskey for personal use in entire good faith.

The transportation of the alcoholic beverages in question
dnas not come within either the letter or the spirit of Rule 2 of
State Regulations No. 17. This rule is applicable only to shipments
through this state from a point outside this state to anothier poeint
outside the state. It does not cover sh;pm@nis -of zlcoholic bever-
ages between any place in this state and point s outside this state. -
Cf. Re Daniels and Kennedy, Bulletin 53, Item 4 For example, ‘
transporters who do not hold a New Jerse 2y tra nSportatlon license
are required to obtain a special permlt from the Department of Alco-
nolic Beverage Control in order lawfully to transport alccholic
beverages either from New Jersey wholesalers or manufacturers for
delivery tc a point outside this state or to transport alcoholic
bbveragas between piers of import within New Jersey and points out-
side the state. Rules 1 and 2 of State Hegulations No. 18.

= ~ .

In view of the foregoeing, 1t 1is uot necessary to discuss the
requirements of such rule. IHowever, 1t may be well to call attention
to the fact that, contrary to counsel's contention, a claimant must
establisii that he was ﬂngagcd in a bona fide lawful enterprise and
lawfully permitted to import the alconolic beverages into the place
of its ultimate destination in order to cowme within the purv1ew of
the rule.,'Thm reasons for this and otTher reguireneonts of the rule
are set forth in detail in Re Hygrade Baking Co., Bulletin 656,
Ttem 9. ‘

o

The only issue here to be consid e'cd, in so far as Smith is
concernca, is whether I should forego forfeiture of the whiskey. I
have the discretionary authority to talke such action under R. S.
3331~ 6G(ﬁ) if  Smith e buDllSﬂPS to my satisfaction (1) that he has
zsteu in good faith and (2) that he uﬁﬁnuwingly violated the law.

Ignorance Jf the law of +Vls stat@ governing the alv or
trangportation of alcoholic beverages 1s not, in itself, suf¢1019nc
to warrant remission of forfelture. It must also appear as an
essential element of cca\ feith that the person seeking return of
oro““rty- subject to forf ultuicyﬂ*bzue from any unlawful sale, or
transportation . of alconolic beverages in this state, was not other-
wise engaged in an unlawf ul entérprigse,. In ueeting these
requirements, 1t is well here to point out that the person seeking
Tremigsion of the Forfeiture nust not conceal or .obscure e what occurred.

- 0n the contrery, he must wake a2 full and frank disclosure of the
peftlapnt facts, otherwise his claim will be denied. Cf. Re Seizure
Case Wo. 5242, Bulletin 356, Item 8; Seizure Case jJo. 5867, Bulletin
899, Itewm 2. ' : : '

. Smith is uruﬁlblt&u under Nozx th.CﬂruWLn law from iuporting
more than one gallon of whiskey into that state for his personal use.
-Section 22 of the North Carolina Alcoholic Bcvnrnv Coatrol ACU
(c. 49, Public Laws 1937), which counscl for Smith stipulated should
consider as part of the record in the case, provides tna+~
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2"t ghell be untawful for'any person, firm, or corgorq»

- bion. to purchase in, or to bring in this State, ahy .alcoholic. .
beVLrage from .any gource, except from a county store operated
in accordance with this Act, except a.person may purchase_. = =
legally outside -of this State and bring into the sameé for his -
own personal use not more than qne gallon of. such lcoholﬁc"{;
beverages. A violation of this section shall COQSLLtUtc a v
mlsdﬁmganor,gpunishable,by fine or imprisonment, or both,
.in the discretion of the court." . o

Under such circumstances, it has been the consistent policy of’

- the Commissioner to enforce confiscation of seized alcoholic bever-
'.ages., This course is .dictated by the cons LLGfatlvn that a liquer
-law enforcement agency of a state should do everything within its

power to discourage non-residents from DH?ChQSng alcoholic bever-,

ages in this state and smuggling their purc hases into thelr home

- state. Consequently, the whiskey seilzed in the instant case will

not be returned tu Smith. : S '

. In view of this conolu lon, no pufpose will be aervud in these
seizupre proceedings in discussing at length the voluminous evidence
concerning whether Sumith purchased the whiskey for his personal use.

~If, as it appears, he purchased it -for resale, it merely would fur-
nisl an ‘additioneal grdund for forfeiture of the whiskey because the
retailer,. under the terms of its license, maly sell alcoholic bever-
ages. only to consumers for personal conswaption: R. S, 33:1-2(3a).
Alcohollc beverages sold by a retailer for purpose of resale are
classed as 1llicit qnd subject to fJPLCTtUTG "R. §. 33:1-2,
- R. S 33:1~1(1i) and R. S. 20°1 66. ‘ 3
. however, some referencc to. the evidence is d631rablo in order
to -point out that Swith is not a person who purchased alcoholic
beverages for his own use and, tihrough ignorance, ran afoul of .the
laws of New Jersey and the laws.of North Carolina. Quite to the
contrary, Smith was dealing in alcoholic beverages on a 1arge scale..

Smith admits that hu has boon convicted uf VlJl ting North
Carolina liguor laws on a nuiber of ogcaoluqs,,thw nost . recent one
abelns in February 1843; that he held a retail beer and wine license
in North Carolina, elther at the time or shortly before the seizure;
and that he was also in the "juke box" business. He is not licensed
to deal in whiskey in North Carolina. He says that his lncome frou
all sources does not exceed: &5 000. OO a year, .

His story is that he came East with over $12, OOO 00 in Lash on
the chance of buying liquor; that he came to the Golub licensed _
premises casually and without previous arrangeuent; that dLS@&tL the
then scarcity of liquor he was there able to pick up 334 cases of -
whiskey; that he planned toc use an indeterminate amount of the
‘whiskey for his own use and to.use sowme for (Christmas gifts; hat he
was able, on - short- ‘notice, to obtain a truck in New York to trans-
port his purchase and have it at the retaller's premises within
about an hour of the purchase. It is significant that the serial’
nuabers by which the whiskey Cbulk be tLacec baek to the retailer -
were on. the cartons when delivered at the retailerts preuises .at
about 5:30 p.a. on the day in qu«stlon, but were defaced ur,obllter~
ated between that time and thb selﬁure, at_ﬁ bout 7:30 p. .. Each
of the parties involved denied that he had a hand in such destruc-
tion. In view of this baukg”ounu and the inherent lm)TUchllltleu
in Suith's story, it is unworthy of belief. I auw not bound to
accept his story at face value uerely bec ause it was uncontradicted. -
Where, a8 here, his testiwony has an eleuent of dincre '1b1*1ty, I aun
.not nbccssarlly bound by uncontroverted evidence which is readlly
susceptible of conflicting inference.. See Istvan v. Engelhard t,
131l N.J.L. 9. _ ,
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: There is. .every indication that Smith. intended to resell the
whlskey . It Is clear that Smith planned to purchase whiskey in the
- Bastern: mardvt where the source of -supply, such as it was, was most
plentiful, and 1llegally import the whiskey into his home state. He _
appearsgto have been a "black market' operator on a large scale.. -
Activitiesfof.this.nature Will-be given shért shrift in this state.

T am .convinced that ollth dld not tell the true story of the
transaction, which is an additicnal reasodn Why his request for return
of tﬂL whlsKeV 1s denied.

» SmlthV plea thwt he b@ perm1uted, NOW that he was caught;. to
return the whiskey to the source from which he purcnased it, deserves
no- consideration. A similar rcquebt was mad and denlod, in
.ngrade Baking Co.,. supra. ‘ S

R Whethbr T should return th motor vehicle to Martin F. Herron
depends upon whether he knew or should have anticipated that the-
truck would bé used for the purpose of unlawfully importing alcoholic
“beverages into North Carolina ana, in tﬁt course tﬂureOl, v1olated
-the laws :0f this- snate. : : .

S Hprron has been in the tvucklng bu31nus in North Carolina for
- seve n y ars, engaging principally in interstate tranSportation., His
~method -of operation-is to lease his trucks and the services of his
Ldrivers-to other concerns. The truck in question, leased in this
manner,. and driven.by Herron's employee, Luther Maing Butts, left:

North Carolina on the:16th day of November 1943 with a cargo of -
lumber consigned to various firms in New York City. .Butts completed

- the dpllv0r¢es on the 18th day of November 1948 and then sought a
return load. ' Herron. testified, under oath, that he had specifically
instructed Butts not to accept alcoholic bevérages for transportatlon
in-his trueks. Butts testified to llko effect. -

< It appears that Butts WaS halnly respvn51bln for obtﬂlninb
return 1oads for Herron's trucks in New York City. Butts contacted
and obtained the services of a broker or agent who- supplled return
loads. and apparently Butts also personally solicited various shippers
from time.to time. His previous dealings were with established firms
and return loads which he obtained were accompanied by wajbllls or '
otapr qocuments uoual in- tﬂc bonu 1&6 trucklnv bu51ness.

In the instant case Butts departea from thls-practlce~in'under~
taking the transportation of the alcoholic bQVurages for Suith. Butts
says that he was reading in his truck, parked on a lot in New York
City, when Smith.came up to him and asked him to carry a load of
ligu8r to an unspecified place in Spartansburg; South Carolina; that
after a short conversatlon he agreed to do so and followed Suith's
car to the retailerts llcensei preuises in Newark; that:there the
whiskey was loaded on the truck; that he did not ask Suith for a8 way-
bill or other document and was to follow Sumlth to whatever destination
Swith chose. &= = . ’ ‘ - - '

.. I Jdo not believe that arrang ~ubnt betwgen Butts and. Smith‘fur
the transportation of the sleoholic bevera ges came about in this
nmanner. I am S”tLSleu, from Butts! deneanor and testiuony at the
hearing, that he was fully aware of the illegal nature of theée trans-—
action and knowingly alded Suith in his qttcvnt to unlawfully iwport
the alcoholic beverages into North Carolina. ' Lo

The question is whether Herron should be held accountable for
his: driver's misconduct. The ready answer would be that the 01rcuu—
stances show that Butts acted entirely on his own3 and sevmlngly lu
. would not be fair to hold Herron responsible. CL

~ |
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A However, it is equally idmportant that tqose encagcd in the’
“transportation- business should not make thHeir vehiecles readily avail-

"able to "black markét" operators in alcoholic beverages. . It is
obvious that without a means of transpoertation, such operators could
not carry on their activities. Hence, I shall hold trucking con-
cerns whose vehicles are used to transport alcoholic beverages for
"black market" operators to a high degree of rbspon51b111ty

In the instant case it appears that Herron conuuctcu his bus-
iness in a slipshod and careless manner in so far as Interstate
Commerce Commission and Office of Defense Transportation regulations
arc concerned. It also appﬂars that Herron should have exercised
more care in the operation of his truck to prevent its illegal use
for improper purposes. There appears to be aumple basis for .the. for-
fe 1turc of the truck., However, inasmuch as this is the first case
of this character Lo come bcfore me, I shall give Herron the benefit
of '‘the doubt and grant his request. for return of the motor v«h;clbo
A1l trucking concerns using our state highways, however, are warned
‘that 1f, hereafter, "black market" operators continue to use the
methods described herein for the transportation of alcoholic bever-
ages I shall hold the owners strictly accountable for. the
CUnsequenges of their negligence and the mis=' nduct of their agents.

r Accoﬂulngly, it is DETERMINED and ORDERED that the 1584 - 4/5
o quarts and 4848 pints of "Baltimore Club Private Vat" whiskey,
selzed in the case, constitute unlawful property and that the same
be and hereby are forfeited in accordance with the provisions of
R. 5. 85:1-66, and that such alcoholic bheverages be sold, in whole
or in part, at public sale for the use of the state, subject to the
rules and regulations governing such sale, or be destroyed or
retained for the use of hospitals and ‘tdtc, county or municipal _
institutions, whichever the Commissioner may hereafter determine to
be for the best 1nte est of the state; and it is further N

ORDERED, "that if, on or before the 19th day of March, 1945,
Martin F. Herron pays thc costs incurred in the selzure and otOTT’Q
of the WhltL Tractor and Fruchauf Trulier, it will bc returned to
him., . i . -

| ALFEED E. DRISCOLL . .
Conrmissioner.,

Dated: m arch 9 1945,
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~7Y_ MUNICIPAL ORDINANCES =~ SUNDAY- SALES - ORDINANCE. EXFE“TION
~ .~ PERMITTING SUNDAY SALES ONLY IN PUBLIC- DINING HOOMS OF . BO A FIDE .
HOTELS " AND RESTAURANTS. WILTH: MbALq APUFATS BIAuQNALLB AND VPLID IF
"IT CARRIES OUT A UBLIC PURPOSE., ' i BER
R fmaich‘15;¢1945""“
Rollin H. “Sthaffer, Board Clé Yo AR
Municipal . Board of LOpatcon Towﬂship
Phllllpsburg, N.. J. o

Dear mr,.uchaffer"

1 have your 1ettor of March 6th concerning a‘coﬁtemplated'
~ClOSlng hour ordlnnnCP for LOpaLWOHF Townshlb. R

: a“ou ask whether or not tkw‘*ownsth (umﬁltteﬁ may, under -the -

. laws of our State, enact an ordinance pTOJLQ ing thet all bars shall-
be cloged. on Sundgy, and DPORIQLJLDQ thne szle of all alcoholic bever-
ages. on Sunduy, "excapt. when servad with weals or food on a Drspdred
table, in a pla;e COﬂMUP]“ h“o'n as tha ;1nﬁhg coom.”

Whetner alCﬂholLP beve iag are o be pﬁrmittpd to bp sold at
-all on Sundays inm Lonats cong 1is, 1n bmh‘;bgenn@ of a referendum on :
the question, a mattor to ve decided in the OiSCrpilQn of the Township
Committee.. Gvﬂhfgll/ opcah¢rc, whatever hours of ‘sale the munmicipal
governing body . szes must apply uniformly to a2ll llC nsees in the

license class. . \See Le Wenzel, bullealn 19; It’; 7y ﬂpu ,he cases -
clited iﬂ@feln) . ST o

;- It is cle f, o¢'COJrgu,‘tnat'tQ permit some plbnury ruf@ll con-
sumption ]1censeec to sell when others are prohibited from doing so is
disc;thnauory. But (XCcthCﬂ ‘which affect clike all those: 51n411r¢y
sltuated may be velid if reasonable and if th(j‘ arry out -a public
‘purpose. .Thus, there may be a valid exception in ths ca&o ¢f a nuni-
01pai ordainance perm'ttluw Sunday salos orf Jlooumllc J rages in
public dining rooms of bona fide hctels and restaurants Wlti meals.
(See the Princeton Borough cordinancé provision approved SK ﬁhjt@ by
the late Commissicner Buructt in Re Warren, Bulletin 207, ITen T 10).

But an exception providing merely for “uuuny sales "with meals™ or
"with full-course meals" - is -too loose and camnot be approved. (See
Re Bowers, Bulletin 170, Item 11).

When the conteupleted ordinance uhﬁll be prepared, pleaac send

me a copy before introduction., -
|

Kindly convey to the Township Coumittee meubers ny cordial |

congratulations upon the thought they are giving this important. matter

of hours of sale, and upon the;r asswaption of the responsibility for

control imposed upon them by the Alcoholic Beverage Law. '

Very truly yours,

/ ‘“"Il 1/! ’0 @] |
Lﬁ"ﬁ/i\.&«-ﬂ/ 5—- }l % "M
Comdlssioner. :

R | | New Jersey State Library



