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Notice of Appeal.
J« ljcdUpg of Jpmg

Between
Lincoln Furniture Co. a
corporation,
Complainant,

On Bill, etc.
and

Rachel Bornstein, Newton A.
Bornstein and Albert Friei
Defendants.

The complainant, Lincoln Furniture Co., hereby
appeals from the final decree made in the above-
entitled cause by the Chancellor on the advice of
Vice Chancellor Backes, on the twenty-third day of
November, A. D. 1926, and from the whole and

every part thereof, to the Court of Errors and Ap-
peals in the Last Resort In All Causes.

BILDER & BILDER,
Solicitors for and of Counsel
with Complainant.

I conceive there is good cause for appeal in the
above-entitled cause.

DAVID H. BILDER,
Of Counsel with Complainant.
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Petition of Appeal.
(Filed December 11, 1916.)

NEW JERSEY COURT OF ERRORS AND
APPEALS.

10 Between
Lincoln Furniture Co., a
corporation,
Complainant-Appellant

On Appeal
and from the
Court of
Rachel Bornstein & Newton Chancery’
A. Bornstein and Albert
Fried,

Defendants-Appellees.

20
To the Honorable Court of Errors and Appeals
in the last resort in all causes:

The petition of Lincoln Furniture Co., a corpo-
ration of the State of New Jersey, respectfully
shows:

That your petitioner finds itself aggrieved by the
final decree made in the Court of Chancery by his
Honor, Edwin Robert Walker, upon the advice of

30 his Honor, John H. Backer, bearing date the
twenty-third day of November, A. D. 1926, in a
cause wherein your petitioner, the said Lincoln
Furniture (> is eomplainant, and Rachel Born-
stein, Newton A. Bornstein and Albert Fried are
defendants, in this respect to wit:

I.  That the said Court of Chancery in and by said
decree finds that it is of the opinion that the defend-
ants, Rachel Bornstein, Newton A. Bornstein and

. Albert Fried, did not nor did any or either of them,
m acquiesce in the breach of the covenant against as-
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Petition of Appeal.

signment of the lease referred to in the bill of com-
plaint and that neither the said Rachel Bornstein,
Newton A. Bornstein and Albert Fried did nor did
any or either of them, perform any acts by which they
are estopped from relying upon said breach of the
covenant against assignment and that said defend-
ants, Rachel Bornstein, Newton A. Bornstein and
Albert Fried, did not, nor did any or either of them,
waive the said breach of covenant against assign-
ment and that said defendants, Rachel Bornstein,
Newton A. Bornstein and Albert Fried, or any or
either of them, may rely upon said breach of cove-
nant against assignment set forth in the bill of
complaint and that said complainant is not entitled
to the relief prayed in its bill and addition to the
bill by way of supplement.

II. 1t is therein ordered, adjudged and decreed
that the said complainant’s bill of complaint and
addition thereto by way of supplement be and the
same is thereby dismissed with costs to the said
defendants against the said complainant, in which
shall be included a counsel fee of One thousand
($1,000.00) Dollars.

III. Your petitioner humbly appeals from said
decree on the following grounds:

1. That said decree is erroneous in that said
Court of Chancery should have granted paragraphs
2 and 3 of the prayer of said bill of complaint, and
paragraph 2 of the prayer of said addition by way
of supplement.

2. That said decree is erroneous in that said
Court of Chancery should have ordered, adjudged
and decreed that said complainant is the lawful
assignee and owner of the lease described in para-
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Petition of Appeal.

graph 4 of said bill of complaint and that said
complainant is in lawful occupancy and posses-
sion of the premises in said lease described, under
and by virtue of said lease and that there has been
no forfeiture of said lease, by reason of the assign-
ment of said lease by Carl Worman to said com-
plainant, described in said bill of complaint.

3. That said decree is erroneous in that the said
Court should have therein granted an injunction
in favor of the complainant and against said de-
fendants and each of them, permanently restrain-
ing and enjoining said defendants and each of them,
their heirs, executors, administrators, grantees or
assigns from proceeding with the certain action in
said bill of complaint described instituted by the
said Rachel Bornstein and Newton A. Bornstein
in the Second District Court of the City of
Newark, and from instituting any other action or
proceeding at law or in equity in any Court for the
purpose of attacking complainants right to the
possession and occupancy of said premises, on the
ground that complainant is not the lawful assignee
of said lease on said premises, and on the ground
that the assignment of lease to the complainant of
the occupancy of said premises by complainant or
the letting of said premises or under-letting of
said premises to complainant constitutes a breach
of any covenant of said lease, and enjoining the said
defendants from declaring a forfeiture of said lease.

4. That said decree is erroneous in that said
Court of Chancery should not have in and by said
decree dismissed said complainant’s bill of com-
plaint and addition by way of supplement.

5. That said decree is erroneous in that said
Court of Chancery should not have in any by said
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Petition of Appeal.

decree awarded costs to the defendants against the
complainant.

6. That said decree is erroneous in that said
Court of Chancery should not have in and by said
decree awarded costs to the defendants against the
complainant in which shall be included a counsel
fee of One thousand ($1000.00) Dollars.

7. That said decree is erroneous in that the said
Court of Chancery should have in and by said de-
cree found that the said Rachel Bornstein, Newton
A. Bornstein and Albert Fried did acquiesce in the
breach of the covenant against assignment of said
lease and that said defendants did perform acts by
which they are estopped from relying upon said
breach of the covenant against assignment, and
that the said defendants did waive said breach of
covenant against assignment, and that said defend-
ants may not rely upon said breach of covenant
against assignment, and that said complainant is
entitled to the relief prayed for in its bill and addi-
tion to the bill by way of supplement.

Your petitioner therefor prays that said decree
of the Chancellor made in the particulars afore-
said, be reversed, set aside and for nothing holden,
and that your petitioner may have such other and
further relief in the premises as may seem meet,

BIDDER & BILDER,
Solicitors for and of Counsel
with Appellant.

40
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Answer lo Petition of Appeal.
(Piled December 16, 1926.)

NEW JERSEY COURT OF ERRORS AND
APPEALS.

Between
Lincoln Furniture Co. a

corporation,

Complainant-Appellant,
On petition, &c
and p ’
Rachel Bornstbin, Newton A.
Bornstein and Albert Fried,

Defendants-Appellees.

The answer of the above-named respondents to
the petition of appeal of the above-named appellant.

These respondents, not acknowledging all or any
of the matters which in the said petition of appeal
are contained, to be true, for answer thereto, never-
theless, say and admit, that a decree was] on the
23rd day of November, 1926, made and entered in
the Court of Chancery, in the cause for that pur-
pose mentioned in the said petition, as is therein
stated, but as to the substance and form thereof,
these respondents pray to refer thereto when the
same shall be produced. And these respondents are
advised and believe, that the said decree is agree-
able to equity, and they pray that the same may be
affirmed, with costs to be adjudged to these re-
spondents.

CHARLES MYERS,
Solr. and of Counsel with Respondents.
Merritt Lane,
of Counsel.
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Bill of Complaint.
(Filed July 15, 1924.)
IN CHANCERY OF NEW JERSEY.

To His Honor Edwin Robert Walker, Chancellor of
the (State of New Jersey:

Lincoln Furniture Co., a corporation organized
and existing under and by virtue of the laws of this
State, respectfully shows:

1. That complainant was incorporated under and
by virtue of the laws of the State of New Jersey on
December 12th, 1919.

2. That complainant’s principal place of business
in this State is now located at premises known as
No. 47 Market Street, in the City of Newark,
County of Essex and State of New Jersey, consist-
ing of main floor, basement and three upper floors,
all of which are occupied by complainant’s busi-
ness.

3. That complainant has occupied said premises
known as No. 47 Market Street, in the said City of
Newark, continuously since December 15th, 1919,
and since said date has continuously carried on and
conducted at the said premises the business of sell-
ing furniture, and has built up an extensive trade
and has established a good will of great value.

4, That on or about December 8th, 1919, an
agreement of lease relating to and covering the
above-mentioned premises known as No. 47 Market
Street, in the City of Newark, was entered into by
and between Philip Bornstein and Newton A. Bom-
stein, both of the City of Newark, County of Essex
and State of New Jersey, who were then the owners
of said premises, and one Carl Worman, of the City
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Bill of Complaint.

of New York, County of New York and State of
New York, whereby the said Philip Bornstein and
Newton A. Bornstein did let and rent to the said
Carl Worman the said premises for a period of ten
years from the first day of January, A. D. 1920, at
a yearly rental of $8,000.00, payable in advance in
equal monthly installments of $666.66 each.

6. That the said agreement of lease contained a
provision by which the said Carl Worman agreed
that he would not assign said lease without the
written consent of Philip Bornstein and Newton
A. Bornstein.

7. That on the date of the making and execution
of the said agreement of lease, being December 8th,
1919, the said premises known as No. 47 Market
Street, in the City of Newark, were occupied by
the said Carl Worman as the owner of a furniture
and carpet business which he was then conducting
upon said premises.

8. That on or about December 15th, 1919, the
said Carl Worman sold and transferred his said
furniture and carpet business then located in and
being conducted by him in the said premises to
the complainant, a transfer and assignment by said
Carl Worman to complainant of the above-men-
tioned lease on said premises being included in said
sale and transfer.

9. That at all times since December 15th, 1919,
the name “Lincoln Furniture Co.” has been dis-
played in large and conspicuous letters upon the
front windows of said store and premises.

10. That beginning with the first monthly pay-
ment of rent payable under the terms of said lease,
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and on or about January 1st, 1920, all payment of
rent and every monthly payment of rent thereunder
has been made by complainant to the said Philip
Pornstein and Newton A. Bernstein, and by means
of complainant’s own corporate stock.

11. That on May 22nd, 1922, complainant re-
ceived from the above-mentioned Newton A. Born-
stein a letter, a copy of which is attached to this
Bill of Complaint and made a part thereof, marked
Schedule “A,” which letter was written by said
Newton A. Bornstein on his own behalf and on
behalf of Rachael Bornstein, wife of the above-men-
tioned Philip Bornstein, who on said date was the
owner of the interest in the property in question
which had theretofore been owned by her husband,
the above-mentioned Philip Bornstein.

12. That on or about December 24th, 1923, com-
plainant wrote to Rachael Bornstein, the person
mentioned in the paragraph immediately preceding
this, a letter, of which a copy is attached to this
Bill of Complaint and made a part thereof, marked
Schedule “B,” and within a few days received said
letter back by mail with the answer subscribed
thereto and signed Philip Bornstein, which appears
on said Schedule “B.”

13. That on January IlItli, 1924, complainant
received by mail from the above-mentioned Philip
Bornstein a letter, of which a copy is attached to
this Bill of Complaint and made a part thereof,
marked Schedule “C.”

14. That in the month of April, A. D. 1922, com-
plainant obtained the consent of the said Newton
A. Bornstein and Rachael Bornstein to the making

10
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Bill of Complaint.

of certain alterations in and upon the said premises,
and did make certain alterations, consisting of the
construction of new windows, new entrances, in-
stallation of elevator from the sidewalk to the cel-
lar, and other extensive changes in the premises, at
an expense of upwards of $4800.00.

15. That on or about April 4,1924, complainant
received by mail a letter bearing date April 3,1924,
signed Rachael Bornstein and Newton A. Bom-
stein, by Newton A. Bornstein, of which letter a
copy is attached to this Bill of Complaint and made
a part thereof, marked Schedule “D.”

16. That immediately after the receipt of the said
letter containing complainant’s check mentioned
in said letter complainant tendered to the said
Newton A. Bornstein $666.66 in cash in payment
of the rent for the above-mentioned premises under
and in accordance with the above-mentioned lease
for the month of April, A. D. 1924, but the said
tender was refused by the said Newton A. Born-
stein for and on behalf of himself and said Rachael
Bornstein.

17. That on May Ist, 1924; June 1st, 1924, and
July 1st, 1924, respectively, complainant did make
a tender to the said Newton A. Bornstein of the
sum of $666.66 in cash in payment of the monthly
rent for the said respective months of May, June
and July, 1924, under and in accordance with the
terms of the above-mentioned lease, but the said
respective tenders were refused by said Newton A.
Bornstein on his own behalf and on behalf of the
said Rachael Bornstein.

18. That between eight and nine o’clock A. M.
on July 3rd, 1924, complainant did find fastened
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to the front of the said premises known as No. 47
Market Street a summons issued out of the Second
District Court of the City of Newark, of which a
true copy is attached to this Bill of Complaint and
made a part thereof, marked Schedule “E.”

19. That the said proceeding in said Court to
which the said summons relates was brought under
and by virtue of an Act of the New Jersey Legis-
lature entitled as an “Act concerning District
Courts” and under the provisions of that Act re-
lating to landlord and tenant cases.

20. That the requisite affidavit filed by plaintiffs
in said action in accordance with the provisions
of said law show that the said proceeding is based
upon the allegation that the above-mentioned lease
was terminated on or about April 21st, A. D. 1924,
by means of a notice and demand served by said
plaintiffs on the said defendant, Carl Woman,
which notice and demand was as follows:

“To Carl Worman:

You are hereby notified that your tenancy
of the store premises known and designated
as Number 47 Market Street, Newark, New
Jersey, is hereby terminated and at an end,
you having committed a breach and violation
of the covenant and agreement contained in
said lease of the aforesaid demised premises,
that you would not re-let or under-let the
premises or any part thereof nor assign the
lease without our written consent under
penalty of forfeiture and damages, for the
breach and violation of which covenant and
agreement a right of re-entry is reserved in the
said lease.
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Bill of Gomplamt.

You are hereby therefore notified that hav-
ing violated said covenant, that said lease is
hereby declared to be forfeited, and your term
therein is therefore terminated, and demand is
hereby made that you remove from said prem-
ises and deliver possession thereof to us within
three days from the service of this notice upon
you.

Dated: April 21, 1924.

Rachael Bornstein.

Newton A. Bornstein.”

21. That there is no provision in said law which
enables complainant to interpose a defense to said
action or proceeding in said Second District Court
of the City of Newark.

22. That the said Carl Worman is not in posr
session or occupancy of said premises nor any part
thereof, but that complainant is in sole and exclu-
sive occupancy and possession of said premises.

23. That under and by virtue of the provisions
of said law in the event that a judgment is entered
in said above-mentioned suit in the Second District
Court of the City of Newark in favor of the said
plaintiffs and against the said defendant, Carl
Worman, an appropriate writ may issue out of said
Court to a Sergeant-at-Arms of said Court or a
Constable of the County of Essex of this State em-
powering or commanding such officer to remove
from the said premises any and all persons in the
occupancy and possession thereof. That conse-
quently if said actions shall proceed and a judg-
ment be entered therein in favor of said plaintiffs
and against said defendant and an appropriate
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writ be issued out of said Court on said judgment
as aforesaid complainant isi liable to be removed
from its possession on or occupancy of said prem-
ises and complainant’s said business is liable there-
by to be broken up and seriously damaged and in-
jured, if not totally destroyed.

24. That the said defendants at no time between

the 15th day of December, 1919, and the receipt
by complainant of the letter marked Schedule “D”
objected to complainant’s occupancy of said prem-
ises, the assignment of said lease and the payment
of rent by the complainant to the said defendants,
although the said defendants well knew or had no-
tice of the assignment of said lease to the complain-
ant, which assignment was also well known to the
said defendants at the time that the complainant
procured their consent to the making of the above
said improvements, the cost of which aggregated
approximately $4800.00.

Complainant is without adequate remedy at law
and, therefore, prays:

1. That Rachael Bornstein and Newton A. Born-
stein, and each of them, who are the defendants in
this action, may without oath, full, true and per-
fect answer make to all and singular the matters
and things hereinabove stated.

2. That a decree may be made by this Court ad-
judging and determining that complainant is the
lawful assignee and present owner of the afore-
mentioned lease on the above mentioned premises
and adjudging and determining that complainant
is now in lawful occupancy and possession of the
said premises under and by virtue of said lease and
adjudging and determining that there has been no
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forfeiture of the said lease by reason of the assign-
ment of said lease by said Wormian to complainant
as aforesaid.

3. That a decree may be made by this
granting an injunction in favor of the said com-
plainant and against said defendants, and each of
them, permanently restraining and enjoining said
defendants, and each of them, their heirs, execu-
tors, administrators, grantees or assigns from pro-
ceeding with said action instituted by them in the
Second District Court of the City of Newark as
aforesaid, and from instituting any other action
or proceeding at law or in equity in any Court for
the purpose of attacking complainant’s right to
the possession and occupancy of said premises, on
the ground that complainant is not the lawful as-
signee of said lease on said premises, and on the
ground that the assignment of lease to the complain-
ant of the occupancy of said premises by complain-
ant or the letting of said premises or under-letting
of said premises to complainant constitutes a breach
of any covenant of said lease, and that the said
defendants may be enjoined from declaring a for-
feiture of said lease.

And that complainant may have such other and
further relief as may be equitable and just in the
premises.

And complainant will ever pray, &c.

BIDDER & BIDDER,
Solicitors for and of
Counsel with Complainant,

Court
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Schedule “A”.

N. A. BORNSTEIN, D.D.S.
942 Broad Street,
Newark, N. J.

10
May 22, 1922.
Lincoln Furniture Co.,
47 Market St.,
Newark, N. J.
Dear Sir:
In order to meet Taxes June 1st would ask you
to send check for June rent, May 31 and greatly
oblige.
Yours very truly,
N. S. BORNSTEIN,
for Rachel & N. A. Bornstein.
30
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LINCOLN FURNITURE CO.
47 Market Street.

Newark, N. J., Dec. 24, 1923.

Mr. P. Bornstein,
642 High St.,
Newark, N. J.

Dear Sir:

We are enclosing herewith bill for repairs to
roof at 47 Market St.
Kindly forward check to us by return mail, and
oblige.
Yours truly,

LINCOLN FURNITURE CO.
(Sgd) L. Rivelte.
ENC.

Kindly read your lease page 4 paragraph 3. “And
the said party of the second part further agrees
that he will make any and al/ repairs to said prem-
ises during the term of this lease.”

Resp. yours,

(Sgd.) Ph. BORNSTEIN.
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Schedule “C”.
Newark, N. J., Jan. 11,1924,

Lincoln Furniture Co.
Gentlemen :

Kindly mail checks for rent to Mrs. Ph. Born-
stein, 77 Goldsmith Aye., Newark. 642 High Str.
is the old address.

Resp. yours,
Pn. BORNSTEIN.

Schedule “D”.

Telephone Market 1778
N. A. BORNSTEIN, DDS,
942 Broad Street.

Newark, N. J.
April 3, 1924.
Lincoln Furniture Company,
47 Market St.,
Newark, N. J.

Gentlemen:

We are in receipt of a check dated April 1, 1924,
for $666.66, signed Lincoln Furniture Company,
by J. W. Frankel, Manager, and Louis Rivello,
bookkeeper, which check we are herewith return-
ing, as we do not recognize the Lincoln Furniture
Company as our tenants.

The lease which we hold contains a provision
that the lessee shall not re-let or assign the lease
without our written consent, which has not been
asked for or given.

Yours very truly,

(Sgd) RACHEL &N. A. BORNSTEIN.
By N. A. BORNSTEIN.
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Schedule “E”.

Essex County, ss.:.

The State of New Jersey, To any Constable of
of said County or to the Sergeant-at-Arms of
the Second District Court:

You ARE HEREBY COMMANDED TO REQUIRE
Carl Woman

in possession of all those certain store and premises
known as number 47 Market Street, in the City
of Newark, County of Essex, forthwith to remove
from the same or show cause before the Second
District Court of the City of Newark, to be held
on the ground floor of the City Hall, on Broad
Street, in the said City, on Wednesday the Ninth
day of July, 1924, at half past nine o’clock in the
forenoon, why possession of said premises should
not be delivered to Rachel Bornstein and Newton
A. Bornstein, claiming the same.

Witness, Louis R. Freund, Esq., Judge
of said Court at Newark, aforesaid,
the Second day of July, in the year
One Thousand Nine Hundred and
Twenty-four.

JAMES E. CARRIGAN,

« erk-
District Court Summons to Tenant.

Endorsed:
47 Market St.,
Second District Court Newark, N. J.

Summons in Tenancy
Rachel Bornstein, et al.
VS.

Carl Worman

Costs $2.10
Mileage
Returnable July 9th, 1924.
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Order to Show Cause.
(Filed July 15, 1924.)
7.924

IN CHANCERY OF NEW JERSEY.

10
Between

1
Lincoln Furniture Co., a I
corporation, I
Complainant, [
On Bill, &c.
and /> ’
Rachel Bornstein and Newton I
A. Bornstein, 1
Defendants. I
20

This cause being opened to the Court by Wal-
ter J. Bilder, one of the solicitors for and of coun-
sel with complainant, and upon reading and filing
the Bill of Complaint herein, duly verified by Isaac
W. Frankel, Secretary of said complainant, and
Carl Worman, and good and sufficient reason ap-
pearing therefor, it is, on this 15th day of July,
A. D. 1924, on motion of Bilder & Bilder, solicitors
for and of counsel with the complainant, 30

Ordered, that Rachel Bornstein and Newton A.
Bornstein show cause before the Chancellor, at
Chancery Chambers, Prudential Building, in the
City of Newark, County of Essex and State of
New Jersey, at 10.00 o’clock in the forenoon on
Tuesday the 29th day of July, A. D. 1924, why an
injunction should not issue in accordance with the
prayer of the Bill of Complaint filed in this cause,
and it is further 40
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Order to &how Cause.

Ord er ed, that in the meantime and until this
order shall be made absolute or be discharged the
said Rachel Bornstein and Newton A. Bornstein
be and they are hereby restrained and enjoined
from proceeding with said action instituted by
them in the Second District Court of the City of
Newark against one Carl Worman and now pending
in said Court, and from instituting any other ac-
tion or proceeding at law or in equity in any Court
for the purpose of attacking complainant’s right to
the possession and occupancy of premises known
as No. 47 Market Street, in the City of Newark,
County of Essex, in this State, on the ground that
complainant is not the lawful assignee of said lease
on said premises, until the further order of this
Court, and it is further

Ordered, that a copy of this order and the Bill
of Complaint be served on said defendants within
5 days from the date of this order.

er R WALKER,
C.

Respectfully advised,
John H. Backes,

V.C.
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Injunction Order.
(Filed July 29, 1924.)
7,29.24.

IN CHANCERY OF NEW JERSEY.

30
Between
Lincoln Fuenituee Co., a
corporation,
Complainant,
ond On Bill, &.
Rachel Boenstein and Newton
A. Boenstein,
Defendants.
20

This cause being opened to the Court by Nathan
Bilder, of counsel with the complainant, in the
presence of Charles M. Myers, solicitor for the
defendants, upon the return of an order to show
cause made by this Court on the 15th day of July,
1924, and returnable on this date, why an injunc-
tion should not issue in accordance with the prayer
of the bill of complaint filed in this cause until
the final hearing to be had upon said bill of com- 30
plaint, as well as the hearing on the motion of the
defendants to dismiss the bill of complaint and
vacate the restraining order entered in this cause
on the 15th day of July, 1924, upon grounds set
forth in said notice, it is on this 29th day of July,
A. D. 1924, on motion of Bilder & Bilder, solicitors
of the complainant,

Ocdeced that the order to show cause made in
this cause on the 15th day of July, 1924, be and the
same is hereby made absolute, and it is further
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Injunction Order.

Ordered that until the final hearing to be had
the said Rachel Bernstein and Newton A. Born-
stein be and they are hereby restrained and en-
joined from proceeding with a certain suit in the
Second District Court of the City of Newark
against one Carl Woman, and now pending in
said court, and from instituting any other suit or
proceeding at law or in equity in any court for the
purpose of contesting the complainant’s right to
the possession and occupancy of the premises de-
scribed in the bill of complaint, and it is further

Order ed that until the further order of this court,
and without prejudice to the rights of either the
complainant or defendants, the said complainant
pay to the defendants the monthly rental reserved
in the lease of the premises occupied by the com-
plainant, which is mentioned and described in the
bill of complaint aforesaid.

E. R. WALKER,
G

Respectfully advised,
John H. Backes,

vM
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Answer of Defendants.

(Filed November 18, 1924.)

IN CHANCERY OF NEW JERSEY.

Between
Lincoln Furniture Co., a 1
corporation, /
Complainant, I

, ) On Bill, &.

Rachel Bornstein and Newton 1
A. Bornstein, ! 1
Defendants. 1

The defendants, Rachel Bornstein and Newton
A. Bornstein, answering the bill of complaint, say
that :

1. These defendants have no knowledge or infor-
mation sufficient to form a belief as to the state-
ments in Paragraphs 1, 2 and 3.

2. Paragraphs 4, 6 and 7 are admitted.

3. These defendants have no knowledge or infor-
mation sufficient to form a belief as to the state-
ments in Paragraphs 8 and 9.

4. Paragraph 10 is denied.

5. Defendant Newton A. Bornstein admits writ-
ing a letter, a copy of which is attached to the bill
of complaint and marked Schedule A.

6. They admit receiving a letter, a copy of which
is attached to the bill of complaint and marked
Schedule B.
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7. Paragraph 13 is admitted.
8. Paragraph 14 is denied.

9. Paragraphs 15, 16, 17, 18, 19 and 20 are ad-
mitted.

10. Paragraphs 21 and 22 are denied.

11. They admit that if a judgment is entered in
the suit in the Second District Court of the City
of Newark in favor of the plaintiffs and against the
defendant, Carl Worman, a writ may issue em-
powering and commanding the removal of any and
all persons in the occupancy and possession of the
premises, but they deny that the business therein
conducted is liable to he thereby broken up and
seriously damaged and injured or destroyed.

12. These defendants further say that they had
no knowledge of complainant’s occupancy of the
premises, the alleged assignment of the lease and
the payment of rent by the complainant, and they
deny that at any time they knew or had notice of
the alleged assignment of the said lease to the com-
plainant, and they deny that the complainant pro-
cured their consent to the making of any improve-
ments.

Defenses to the Biel of Complaint.

1. At the time of the negotiation for the said
lease with the said Carl Worman he stated that
inasmuch as he was engaged in the wholesale fur-
niture business in the City of New York he did not
desire to carry on the business in his individual
name, and that he expected to use a trade name,
but he was distinctly told by the defendant Newton
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A. Bornstein, and by Philip Bornstein, who at
that time was an owner of the equal undivided
one-half interest in said premises, that a lease
would not be made to a corporation, and that the
lease, if and when made, would have to be with the
said Carl Worman as an individual, and there was
placed in said lease, by and with the consent of
the said Carl Worman, the following paragraph:

“The party of the second part does further
promise and agree that lie will not re-let or
under-let the said premises or any part thereof
nor assign this lease, without the written con-
sent of the party of the first part, their heirs
or assigns, under penalty of forfeiture and
damages.”

2. That these defendants believed that the use
of the name “Lincoln Furniture Company” on
checks and on letterheads was the trade name as-
sumed by the said Carl Worman.

3. At no time until April 21, 1924, did these de-
fendants know that the Lincoln Furniture Com-
pany was a corporation and that the said Carl
Worman had made an assignment of his lease to it.
The first intimation that these defendants had that
any person other than Carl Worman was in the
occupancy or possession of the premises in ques-
tion was shortly before the first day of April, 1924,
when these defendants heard that the said Carl
Worman had disposed of the furniture business to
one Harry Bloch, and when a check was tendered
for the April rent it was observed that it was signed
by some person other than Carl Worman, who had
been in the habit of signing all checks for rent.

4. On April 21st, 1924, the said Carl Worman
for the first time informed this defendant, Newton
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A. Bomstein, that he had incorporated the business
under the name of the Lincoln Furniture and that
he had assigned the lease to it, and that during the
month of March,.1924, he had sold the furniture
business to one Harry Bloch; that thereupon an
examination of the records in the office of the Sec-
retary of State was made, which showed that on
December 12, 1919, a certificate of incorporation
of Lincoln Furniture Company was filed, the in-
corporators of which were the said Carl Worman,
Julius Worman, Fred J. Sterne and Samuel Gold-
stein, arid that reports on file showed that the said
Carl Worman was president, the said Fred J.
Sterne was secretary and treasurer, and one Hed-
wig Sterne was vice-president; that on March 24,
1924, there was filed a certificate of decrease and
reclassification of capital stock, which was signed
by one Harry Bloch as president.

5. These defendants further charge that the for-

mation of said corporation and the assignment of
the lease to it, if made, was without notice to these
defendants and was deliberately concealed from
them, and that said corporation was formed and
the assignment made in violation of the covenant
contained in said lease for the purpose of depriving
these defendants of their rights under said lease,
and with intent to deceive and defraud these de-
fendants of their rights thereunder, the said Carl
Worman and the said Lincoln Furniture Company
well knowing of the provision of said lease pro-
viding for forfeiture thereof in the event of the
assignment without the written consent of these
defendants.

These defendants pray to be hence dismissed,
with their reasonable costs and charges most wrong-
fully sustained.

CHARLES M. MYERS,
Solicitor of Defendants.
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Replication.
(Filed November 18, 1924.)

11.1724

IN CHANCERY OF NEW JERSEY.

Between
Lincoln Furniture Co., a
corporation,
Complainant,
and On Bill, &c.

Rachel Bornstein and Newton
A. Bornstein,

Defendants.

The complainant joins issue on the answer of
the defendants, Rachel Bornstein and Newton A.
Bornstein.

BILDER & BILDER,
Solicitors of Complainant.
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Petition for Leave to File Supplemental Bill.
(Filed January 21, 1926.)

IN CHANCERY OF NEW JERSEY.

Between
Lincoln Furniture Co., a
corporation,

Complainant,
On Bill, &c.
and
Rachel Bornstein and Newton
A. Bornstein,
Defendants.

To the Honorable Edwin Robert Walker, Chancel-
lor of the State of New Jersey:

The petition of the Lincoln Furniture Co., a cor-
poration, of the City of Newark, in the County of
Essex and State of New Jersey, respectfully shows
that:

1. Petitioner is the complainant in the bill of

complaint filed herein. In and by said bill of com-
plainant, complainant, alleging that it is the owner
of a leasehold interest in certain premises men-
tioned and described in said bill of complaint, of
which premises defendants, at the time of the filing
of said bill of complaint, were the owners, seeks to
obtain from this Court a decree adjudging and de-
termining that complainant is the lawful assignee
and present owner of said leasehold interest on
said premises, and that complainant is now in law-
ful occupancy and possession of said premises un-
der and by virtue of said lease, and enjoining and
restraining defendants, their heirs, executors, ad-
ministrators, grantees or assigns, from proceeding
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witli a certain action instituted by them in the
feecond District Court of the City of Newark prior
to the tiling of complainant’s bill of complaint
herein, by which action defendants seek to remove
complainant from said premises and enjoining and
restraining defendants, their heirs, executors, ad-
ministrators, grantees or assigns, from instituting
any other action at law or in equity against com-
plainant on the alleged ground that complainant
is not the lawful assignee or owner of said lease-
hold interest in said premises.

2. Subsequent to the filing of the bill of com-
plaint herein, and on or about July 25th, 1924,
the said defendants conveyed said premises to Al-
bert Fried of the City of Newark, County of Essex
and State of New Jersey.

3. At the time of said conveyance by said de-
fendants to said Albert Fried the said Albert Fried
had knowledge and notice of the pendency of this
cause and of the substance of the allegations set
forth in complainant’s bill of complaint filed herein
and of the pendency of the aforementioned action
instituted by defendants in the Second District
Court of the City of Newark. From and after the
date of the said conveyance of said premises to
said Albert Fried by said defendants said Albert
Fried had received and accepted from complainant
on the first day of each and every month after said
date the payment of the monthly rent for said prem-
ises, in the sum of $666.66 per month, under and
in accordance with the terms of the aforesaid lease.

4. By reason of the aforementioned facts said
Albert Fried is a necessary and proper party to
this cause and should be joined as a party defend-
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Petition for Supplemental Bill.

ant in this cause, and petitioner believes and alleges
that when and after said Albert Fried has been
joined as a party defendant in this cause petitioner,
as complainant in this cause, will be entitled to
the same relief in this cause as against said Albert
Fried that complainant is entitled to and in said
bill of complaint prays for as against the original
defendants in this cause.

Petitioner, therefore, prays that it may be per-
mitted to file an addition by way of supplement to
complainant’s original bill of complaint herein for
the purpose of joining said Albert Fried as a party
defendant in this cause and for the purpose of
praying for and obtaining the same relief as against
said Albert Fried as complainant prays for in its
original bill of complaint as against said original
defendants.

And that petitioner may have such other and
further relief as may be equitable and just in the
premises.

And petitioner will ever pray, &c.

BILDER & BILDER,
Solicitors of Petitioner.
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Affidavit of Sam Levi on Motion.

State of New Jersey,)
County of Essek, CSfet !

Sam Levi, being duly sworn, upon his oath, ac-
cording to law, deposes and says: That he is sec-
retary of the Lincoln Furniture Co., a corporation,
the complainant in the above-entitled action; peti-
tioner is the complainant in the bill of complaint
filed herein. In and by said bill of complaint, com-
plainant, alleging that it is the owner of a leasehold
interest in certain premises mentioned and de-
scribed in said bill of complaint, of which premises
defendants, at the time of the filing of said bill
of complaint, were the owners, seeks to obtain from
this Court a decree adjudging and determining that
complainant is the lawful assignee and present
owner of said leasehold interest on said premises,
and that complainant is now in lawful occupancy
and possession of said premises under and by virtue
of said lease, and enjoining and restraining defend-
ants, their heirs, executors, administrators, gran-
tees or assigns, from proceeding with a certain
action instituted by them in the Second District
Court of the City of Newark prior to the filing of
complainant’s bill of complaint herein, by which
action defendants seek to remove complainant from
said premises, and enjoining and restraining de-
fendants, their heirs, executors, administrators,
grantees or assigns, from instituting any other ac-
tion at law or in equity against complainant on the
alleged ground that complainant is not the lawful
assignee or owner of said leasehold interest in said
premises.

Subsequent to the filing of the bill of complaint
herein, and on or about July 25th, 1924, the said
defendants conveyed said premises to Albert Fried,
of the City of Newark, County of Essex and State
of New Jersey.
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That at the time of said conveyance by said de-
fendants to said Albert Fried the said Albert Fried
had knowledge and notice of the pendency of this
cause and of the substance of the allegations set
forth in complainant’s bill of complaint filed herein,
and of the pendency of the aforementioned action
instituted by defendants in the Second District
Court of the City of Newark. From and after the
date of the said conveyance of said premises to said
Albert Fried by said defendants said Albert Fried
lias received and accepted from complainant on the
first day of each and every month after said date
the payment of the monthly rent for said premises,
in the sum of $666.66 per month, under and in ac-
cordance with the terms of said lease.

By reason of the aforementioned facts said Al-
bert Fried is a necessary and proper party in this
cause and should be joined as a party defendant in
this cause, and petitioner believes and alleges that
when and after said Albert Fried has been joined
as a party defendant in this cause petitioner, as
complainant in this cause, will be entitled to the
same relief in this cause as against said Albert
Fried that complainant is entitled to and in said
bill of complaint prays for as against the original
defendants in this cause.

SAM LEVIL

Subscrbed and sworn to before me this
13 day of January, 1926.

Anna T. Ceder ,
Notary Public
of New Jersey.
(Seal)
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Order Granting Leave to File Supplemental
Bill.

(Filed January 21,1926.)

IN CHANCERY OF NEW JERSEY.

Between I
Lincoln Furniture Co., a }
corporation, |
Complainant, !

and > © “ Bill” &C
Rachel Bornstein and Newton 1
A. Bornstein, 1
Defendants, i

This cause being opened to this Court by W alter
J. Bilder, as solicitor for and of counsel with the
complainant herein, and upon reading and filing
complainant’s petition in this cause, whereby it
appears that petitioner is the complainant in the
bill of complaint filed herein; that in and by said
bill of complaint, complainant, alleging that it is
the owner of a leasehold interest in certain premises
mentioned and described in said bill of complaint,
and that the defendants, at the time of filing said
bill of complaint, were the owners of said premises,
seeks to obtain from this Court a decree adjudging
and determining that complainant is the lawful as-
signee and present owner of said leasehold interest
on said premises, and that complainant is now in
lawful occupancy and possession of said premises
under and by virtue of said lease, and enjoining
and restraining defendants, their heirs, executors,
administrators, grantees or assigns, from proceed-
ing with a certain action instituted by them in the
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Order for Supplemental Bill.

Second District Court of the City of Newark prior
to the filing of complainant’s bill of complaint
herein, by which action defendants seek to remove
complainant from said premises, and enjoining and
restraining defendants, their heirs, executors, ad-
ministrators, grantees or assigns from instituting
any other action at law or in equity against com-
plainant on the alleged ground that complainant
is not the lawful assignee or owner of said lease-
hold interest in said premises;

And it further appearing that subsequent to the
filing of the bill of complaint herein, and on or
about July 25th, 1924, the said defendants con-
veyed said premises to Albert Fried, of the City
of Newark, County of Essex and State of New Jer-
sey> . . . .
And it further appearing that at the time of said
conveyance by said defendants to said Albert Fried
the said Albert Fried had knowledge and notice
of the pendency of this cause and of the substance
of the allegations set forth in complainant’s bill
of complaint filed herein, and of thé pendency of
the aforementioned action instituted by defendants
in the Second District Court of the City of Newark;
from and after the date of the said conveyance of
said premises to said Albert Fried by said defend-
ants said Albert Fried has received and accepted
from complainant on the first day of each and every
month after said date the payment of the monthly
rent for said premises, in the sum of $666.66 per
month, under and in accordance with the terms of
the aforesaid lease;

And it further appearing that by reason of the
aforementioned facts said Albert Fried is a neces-
sary and proper party to this cause and should be
joined as a party defendant in this cause, and peti-
tioner believes and alleges that when and after
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said Albert Fried has been joined as a party de-
fendant in this cause, petitioner, as complainant in
this cause, will be entitled to the same relief in this
cause as against said Albert Fried that complainant
is entitled to and in said bill of complaint prays
for as against the original defendants in this cause,
and good and sufficient reason appearing for the
entry of this order, it is, on this 21 day of January,
A. D. 1926, on motion of Bilder & Bilder, solicitors
of the complainant,

Order ed , that the said complainant, Lincoln Fur-
niture Co., a corporation, be and it is hereby per-
mitted to file an addition by way of supplement
to complainant’s original bill of complaint in this
cause, setting forth the above facts and making the
said Albert Fried a party defendant thereto, within
3 days after the date hereof; and it is further

Order ed, that service of process shall be made
on said Albert Fried as in the case of the original
bill of complaint; and it is further

Ord er ed , that a copy of said addition by way of
supplement to complainant’s bill of complaint be
served on each of the defendants, Rachel Bornstein
and Newton A. Bornstein and Albert Fried, within
3 days after the date hereof, personally or by leav-
ing the same at his residence or usual place of
abode with a member of his family over the age of
fourteen years.

E, R. WALKER,
c

Respectfully advised,
John EL Backes,
V. C
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Addition by Way of Supplement.
(Filed January 21, 1926.)

IN CHANCERY OF NEW JERSEY.

Between
Lincoln Furn iturei Co., a
corporation,
Complainant,
On Bill, &ec.
and

Rachel Bornsteiin and Newton
A. Bornstein,
Defendants.

To the Honorable Edwin Robert Walker, Chancel-
nor of the State of New Jersey:

The complainant, Lincoln Furniture Co., a cor-
poration, by way of supplement and addition to the
Bill of Complaint filed herein, by leave of this
'Court, first obtained, respectfully shows:

1. Since the filing of said Bill of Complaint, to
wit, on or about the 25th day of July, A. D. 1924,
the said defendants conveyed the premises described
in said Bill of Complaint to Albert Fried of the
City of Newark, County of Essex and State of New
Jersey.

2. That at the time of said conveyance by said
defendants to said Albert Fried, the said Albert
Fried had knowledge and notice of the pendency of
this cause and of the substance of the allegations
set forth in complainant’s Bill of Complaint filed
herein, and of the pendency of the therein men-
tioned action instituted by defendants in the Sec-
ond District Court of the City of Newark.
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3. From and after the date of the said convey-

ance of said premises' to said Albert Fried by said
defendant” said Albert Flied has received and ac-
cepted from complainant on the first day of each
and every month after said date, the payment of
the monthly rent for said premises in the sum of
$666.66 per month, under and in accordance with
the terms of the aforesaid lease.

Complainant, therefore, prays:

1. That the said Albert Fried, who is the de-
fendant to this addition by way of supplement to
the Bill of Complaint herein, may answer the same
and each statement therein made (without oath).

2. That the complainant may have the same re-
lief against the defendant Albert Fried as the said
complainant might have had if the facts herein-
above by way of supplement had been stated in the
complainant’s original Bill of Complaint.

BILDER & BILDER,
Solicitors for and of
counsel with Complainant,
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Stipulation Admitting Additional Evidence.
(Filed Nov. 19, 1926.)
IN CHANCERY OF NEW JERSEY.

Between
Lincoln Furniture Co., a
corporation, |,
Complainant,
and On Bill, &c
Rachel Bornstein, Newton A.
Bornstein and Albert Fried,
Defendants.

It is hereby stipulated and agre ed by and be-
tween the solicitors of the complainant and the so-
licitors of the respondents, as follows r

(1) That the deed for the premises mentioned
and described in the bill of complaint, which deed
is dated July 25th, 1924, and recorded on the same
date in Book D-71, page 33, which conveys said
premises by deed from Rachel Bornstein and Philip
Bornstein, her husband, and Newton A. Bornstein
and Margaret Bornstein, his wife, to Albert Fried,
be received in evidence.

(2) That the said premises were conveyed to
the said Albert Fried as aforesaid, subject to the
rights, if any, of the complainant, with full knowl-
edge on the part of the said Albert Fried of the
litigation pending in this Court concerning the
premises described in said deed.

BIDDER & BILDER,
Solicitors of Complainant.

CHARLES M. MYERS,
Solicitor of Respondents.
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Opinion.
(Piled November 16, 1926.)

IN CHANCERY OP NEW JERSEY.

Between 1 10
Lincoln Furniture Co., a |
corporation I
Complainant, [
and /
Rachel Bornstein and Newton 1
A. Bornstein, 1
Defendants. I

\% 20

(1) Waiver of a breach of covenant is a good
defense at law or in equity. It is primarily of
equitable cognizance, but equity will not ordinarily
exercise its jurisdiction when the defense is plead-
able in a common law action.

If the action at law is of a summary nature where
there is no appeal on the meritsi, equity will enter-
tain the defense and stay the action at law.

(2) A forfeiture of a lessee for breach of cove-
nant not, to assign without the written consent of
the lessor is not waived by accepting rent from the 30
assignee, unless the lessor knew that the Lease has
been assigned. Mere knowledge of facts which
would put the lessor on notice is not sufficient.

40
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On Final Hearing.

For complainant: Bilde r & Bilde r, (Nathan
Bilder).

For defendants : /Charles M. Myers and Mer ri tt

Lane.

Backeis, V. C.

On December 8, 1919, Philip and Newton Bom-
sitein leased to Carl Worman the store building 47
Market Street, Newark, for ten years from Janu-
ary 1, 1920. The lease contains a covenant that
the lessee “will not re-let or under-let the said
premises or any part thereof, nor assign this lease,
without the written consent of” the lessors, and
the right of re-entry was reserved upon default in
any of the covenants. Four days later Worman
incorporated the Lincoln Furniture Co., of which
he held seventy-five per cent, of the capital stock,
was its president, and since its inception the com-
pany has carried on the retail furniture business
in the premises. All during his incumbency the
monthly rental was paid by the company’s checks,
all signed by Worman, as president, and by the
treasurer, except three which were signed by the
treasurer alone. Worman sold his interest in the
company in February or March, 1924, to one Block,
and quit the business. He assigned the lease to
the company February 29, 1924, by an assignment
which recites that it was confirmatory of a previous
assignment dated December 15, 1919. Upon learn-
ing of Woman’s withdrawal, the defendants, the
owners, rejected the company’s check for the April
(1924) rent, signed by or for the new management,
gave notice to Worman of the forfeiture and termi-
nation of the lease, because of the assignment, and
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brought suit in the District 'Court to dispossess him
foi* breach of the covenant. The company, in danger
of being ousted, filed this bill to restrain the suit,
on the ground that the defendants, with notice of
the assignment, acquiesced in its possession, and,
by accepting the monthly rental from the company,
had waived the breach of the covenant. An injunc-
tion pendente lite was ordered.

The defendants’ objection that equity is without
jurisdiction, because the defense of waiver is avail-
able at law, is not substantial. The complainant
is not a party to the summary proceeding and,
although the victim of a threatened judgment of
eviction, cannot be heard to assert its rightsi, and
a warrant of removal against its assignor will
carry with it as well the dispossession of the
company. Brahn v. Jersey City Forge Co., 38 N.
J. L. 74; Township of Union v. Bayliss, 40 N. J. L.
60. Its only redress would be by action for dam-
ages, McGann v. LaBrecque, 91 N. J. Eq. 307. This
predicament does not constitute a ground for
equity interference with the statutory remedy of
the landlord, to which the complainant’s posses-
sion is subordinate, but its succession to the lease
entitles it to> appeal for equitable relief from
forfeitute upon a waiver of the breach of the cove-
nant. That a waiver is an available defense at
law is settled law. North v. Jersey Knitting Mills,
98 N. J. L. 157. But the relief rests purely on
equitable doctrine, and was; originally granted by
the Chancellor alone and later adopted by the
courts of law. The inherent jurisdiction of courts
of equity to relieve against forfeiture, as in case
of waiver of breach of covenant, is; too well estab-
lished to need extended citation of authority.
Pom. Eq. Jur. Sec. 454. However, when the de-
fense may be pleaded at law, and adjudicated
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according to the course of the common law, equity
courts refrain from exercising its jurisdiction,
But it is not called upon to stay its arm when
the proceedings at law are summary and the de-
fense precarious. The discussion of this point in
Windholz v. Burke, 98 Equity 471, is repeated:
“Furthermore, if the District Ctourt has jurisdic-
tion, and erroneously should refuse to entertain
or uphold the defense of waiver, or any other valid
defense, its judgment would be final, the complain-
ant’s possession would be lost to it, and its only
remedy would be a suit for damages for unlawful
ouster. McGann v. LaBrecque Ckx, 91 N. J. Eq.
307. The proceedings are summary; there is no
appeal on the merits and, on certiorari, the only
reviewable question is, had the Court below juris-
diction. Cases in 4 Park. Dig. 7917. The relief
the complainant presently stands in need of is
the protection of its possession, not damages, and
while the law may grant compensating damages
for the injury now threatened, equity preyents
the infliction of the injury altogether. It isi ob-
vious that the defense at law is not complete and
adequate. Equity will not refuse to interpose
when the remedy is more nearly complete and
perfect in equity than at law. Henwood v. Jarvis
& Schafer, 27 N. J. Eq. 247.”

The alleged waiver is pleaded to the breach of
the covenant not to assign the lease; there is no
re-letting or under-letting. To maintain the bill
the complainant must satisfactorily establish that
the defendants with knowledge of the assignment
accepted the rent from the assignee. It is an un-
controverted fact that the defendants did not have
knowledge of the assignment until after the com-
pany’s last check for the April (1924) rent was
received and rejected, but the contention is that
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they had notice of facts and circumstances from
which knowledge of the assignment is imputed as
a matter of law. The claim is, in substance, that
the defendants were forewarned that the lease was
to be assigned, that they tacitly consented that
it should be assigned, and accordingly accepted
payment of the rent from the assignee. It appears
that during the negotiations for the lease, which
were conducted by Woman and his New York
lawyer, Zodikowl, and the Bornsteins and their
lawyer, Myers, it was made known that Worman,
being in the wholesale furniture business, re-
garded it as unwise, for commercial reasons, to
engage in the retail trade under his own name,
and that the Bernsteins, upon the advice of Myers,
refused to make a lease to a corporation, because
of unfortunate experiences, and would lease only
to Worman. In spite of this determination of the
Bornsteins, Zodikow says he announced that a cor-
poration would be formed to conduct the business ;
that it would take over the lease and would be
the tenant, and so that there should be no uncer-
tainty as to the company’s status in the future,
he would pay the first month’s rent by the com-
pany’s check, and that he opined that under such
circumstances, according to the laws of New York,
“there could never be any question raised with
respect to the covenant against assignment”; to
which he says Myers replied that he saw no objec-
tion as long as Worman remained responsible on
the lease. Worman told substantially the same
story. Zodikow would not say, though pressed for
an explicit answer, that it was stated the lease
was to be assigned, nor did Worman; in fact, both
admit that, though it was urged by them, the
Bornsteins refused to give their written consent
to an assignment to the company. Their testi-
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many was fully met by the circumstantial denials
of both the Bornsiteins and Myers. It is highly
improbable that, having insisted upon the cove-
nant against assignment and having refused to
waive it, the Bornsteins entered into an arrange-
ment to defeat it. Zodikow’s recital, it would
seem, is an echo of his secret contrivance and
design to circumvent the covenant. That he dist
closed his scheme to the defendants and their
counsel and forewarned them that he intended to
render the integrity of the covenant ineffective is
incredible; and it is not accepted.

For a, week before the company organized (De-
cember 15, 1919)) Worman, who had purchased
the stock of furniture of the previous tenant,
carried on the business under the trade name of
the Lincoln Furniture Co. The minutes of the
company show that upon its formation the di-
rectors confirmed a resolution of the stockholders
to accept Woman’s offer to sell to the company
the merchandise and the lease for a fixed issue
of capital stock. From that time on the business
was carried on in the name of the corporation,
its corporate name being conspicuously displayed
on the building, show windows, delivery wagons,
in advertisements and upon its stationery, in-
cluding checks. The defendants knew, of course,
that, the business was being conducted in the name
of the Lincoln Furniture Co., they had seen the
outward expressions and had letter communica-
tions from and with the concern and had received
the checks bearing the signature of its president
and treasurer with the imprint of their offices,
but both assert that these indications of corpo-
rate personality did not suggest their true char-
acters. It is not inconsistent with this attitude
that the name of the Lincoln Furniture Co. did
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not signify corporate existence, in view of the
common practice of individuals! trading under
such captions, but it is odd that they did not
sense the significance of the official signatures on
the checks. However, it appears that they were
indifferent while Worman was connected with the
store and did not concern themselves whether he,
as lessee, was conducting the business personally
under a trade name or through a corporation.
Either way was not dissatisfactory so long as he
was in charge, and m< inquiry was made until
they discovered that he had sold out to Block,
and then they were not informed and were not
sure until after they had given notice of forfeit-
ure and termination that the assignment had been
made, for, even at the time of service of the notice
Worman denied that it had been executed.
Occuptation of the store and carrying on the
business of the corporation would of itself amount
to an assignment of the lease, and a forfeiture;
but acceptance of the rent from the company
would not effect a waiver unless the defendants
accepted the rent with knowledge of the existence
of the corporation and of its exclusive occupancy.
It is a fact beyond serious question that the de-
fendants had no knowledge of the incorporation
and none of Worman’s offer to sell and the com-
pany’s resolution to purchase the business, includ-
ing the lease. The display of corporate activities
was no doubt sufficient to put them on notice, but
such notice is not knowledge and they were under
no legal duty to inquire into and be informed of
the facts, and it is inferable that had they in-
quired of the interested parties they would not
have been told the truth. It was their privilege
to rely in confidence on Worman’s covenant not
to assign his lease, and neither he nor the com-
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pany, for obvious reasons, ventured to disipel their
faith by a, disclosure of the facts. It would have
been a simple thing to do had they been frank,
and safer than the gestures which the defendants
interpreted entirely consistent with their theory,
that Worman was in possession and operating the
business under a trade name or through the
medium of a company. Waiver is the intentional
relinquishment of a known right. “To constitute
a waiver the lessor at the time of the receipt of
rent must have had knowledge of the existence of
the cause of forfeiture. Thus forfeiture for a
breach of a condition not to assign is not waived
by acceptance of rent from the assignee, unless
the landlord has knowledge of this assignment.”
16 R. O. L. 1135. German Am. Sav. Bk. v. Goll-
mer, 155 Calf. 683, 24 L. R. A. (N. S.) 1066;
Drummond v. Fischer, 18 N, Y. S. 868; Emery v.
Hill, 39 Atl. Rep. 266; West Shore R. R. Co. v.
Wenner, 70 N. J. L. 233; Decker v. Hartshorn,
60 N. J. L. 548.

It is doubtful that a formal assignment of the
lease was executed before the so-called confirma-
tory assignment of February 29, 1924, which
was given to clear the record for the sale of
Worman’s stock holdings in the company to Block.
Zodikow’s scheme, as he says he outlined to> the
defendants’ was not to breach the covenant by
assigning the lease to the company when formed,
but to have the company take it over in possession
and to effect a waiver by paying the first month’s
rent on January 1, 1924, with the company’s check.
With this undisclosed plan in mind, and obviously
sensible of the penalty of assigning the lease on
the heels of the covenant not to assign, it does
not seem plausible that the lessee or his attorney
took the chance of discovery and the risk of for-
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feiture. The attorney’s safer manipulation, which
he undoubtedly pursued, was to have the company
carry on the business under Worman’s manage-
ment, neither re-let or under-let, nor assign the
lease, and by assuming an equivocal occupancy the
better ward off both charge and proof of forfeit-
ure; and it would appear that not until it became
expedient to Worman’s sale was the so-called
confirmatory assignment made.

Although forfeitures are not looked upon with
favor, relief cannot be granted unless the waiver
is satisfactorily established,, and as the evidence
does not measure up to the legal requirements, the
bill will be dismissed.

Final Decree.
(Filed November 23, 1926.)

IN CHANCERY OF NEW JERSEY.

Between

Lincoln Furniture Co.,
Complainant,

and

Rachel Bornste in, Newton A.
Borns tein and Albert Fried,
Defendants.

The above entitled cause coming on to be heard
before the 'Chancellor, wherein the Lincoln Furni-
ture Co., a corporation, is complainant and Rachel
Bornstein, Newton A. Bornstein and Albert Fried,
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are defendants, in the presence of Nathan Bilder,
of counsel with the complainant, and Charles M.
Myers and Merritt Lane, of counsel with the de-
fendants, and the proofs taken by the respective
parties having been submitted and the Court having
considered the pleadings, proofs and argument of
counsel, and the Court being of the opinion that
the defendants, Rachel Bornstein, Newton A. Born-
stein and Albert Fried, did not nor did any or either
of them, acquiesce in the breach of the covenant
against assignment of the lease referred to in the
bill of complaint, and that neither the said Rachel
Bornstein, Newton A. Bornstein and Albert Fried
did, nor did any or either of them, perform any
acts by which they are estopped from relying upon
said breach of the covenant against assignment, and
that said defendants, Rachel Bornstein, Newton A.
Bornstein and Albert Fried did not, nor did any
or either of them, waive the said breach of cove-
nant against assignment, and that said defendants,
Rachel Bornstein, Newton A. Bornstein and Albert
Fried, or any or either of them, may rely upon said
breach of covenant against assignment set forth
in the bill of complaint, and that said complainant
is not entitled to the relief prayed in its bill and
addition to the bill by way of supplement;

It is, on this twenty-third day of November, 1926,
by his Honor, Edwin Robert Walker, Chancellor of
the State of New Jersey, Ordered, Adjudged and
Decreed, that the said Chancellor doth, by virtue
of the power and authority of this court and the
acts of the legislature in such case made and
provided, Order, Adjudge and Decree that com-
plainant’s bill of complaint and addition thereto
by way of supplement, be and the same is hereby
dismissed with costs to the defendants against the
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complainant, in which shall be included a counsel
fee of f1,000.00.

E, R. WALKER,
O.

Respectfully advised, 10

John H. Backed,
V.C.

Testimony.
IN CHANCERY OF NEW JERSEY.

20
Between

Lincon  Furnit ure Company,

Complainant, j

and

Rachel Bornsitein and Newton!
A. Borns tbin ,

Defendants.
30

February 11, 1926.

Transcript of shorthand notes of testimony taken
in the above entitled matter before his Honor,
John H. Bac kes , Vice-Chancellor, at the
'Chancery Chambers, in the City of Newark,
New Jersey, in the presence of Messrs. Bilder
& Bil der, for complainant, and Charl es M.

Myers and Mr. Merritt Lane, for defendants.
40



Herman Zodikow™—For Complainant—Direct.

Her man M. Zodik ow, sworn for complainant.
Direct examination by Mr. Bilder.

Q. Mr. Zodikow, you reside in New York? A,
I do.

Q. And you are admitted to the Bar of New
York? A. 1 am.

Q. How long have you been practicing? A.
Fifteen years).

Qi Did you represent Mr. Carl Worman at the
time that he entered into this lease with the de-
fendants in this proceeding? A. I did.

Q. Will you please state the occurrences which
immediately preceded the making of this lease?
A. Why, we were discussing with the law firm of
Biker & Biker the purchase of the Crown business,,
then on Market Street, in this city. It seems that
the Crown business at that time was in some finan-
cial difficulties, and a bank represented by Biker
& Biker controlled the business at that time—
some bank here in Newark, which name I doinot; re-
call—and we discussed the purchase of the business
of the Crown company with Messrs. Biker & Biker.
Before completing negotiations with Messrs. Biker
& Biker we, Mr. Worman, who I represented at
that time, and myself, went over to the office of
Mr. Myers, the attorney representing the landlord
of the building—we learned the names of the land-
lords through Messrs Biker & Biker. There we
discussed with Mr. Myers and the landlords the
question off a new term of the lease; that is, we
wanted a ten-year term lease with a five-year privi-
lege. The old lease held by the Crown company
had two years to run with a three-year option at
the rental of $6100, so that we had five years under
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the old lease. I told the attorney, at least, offered
the attorney and the landlords at that time that
if they would give us a ten-year lease with a five-
year privilege, we would pay them a rental of $8,000
a year, which meant to them a difference for the
unexpired term of approximately $10,000 more rent,
and that before we would complete negotiations
with the attorneys for the purchase of the Crown
business, we wanted to know if we could get that
lease.

Q. Who was there present at that conversation?
A. Mr. Myers and the landlords.

Q. Who were they? A. The Bornsteins. One was
a doctor, I believe, and I don’t know what business
the other landlord was in—and this was in De-
cember, early part of December, 1919, while our
negotiations were pending with Messrs. Biker &
Biker. Mr. Myers, the attorney for the landlords,
then drew up an option and gave us an option,
giving us the right to rent the premises for ten
years, with a five-year privilege, providing, of
course, that our negotiations with Messrs. Biker &
Biker were successfully concluded. Then we con-
tinued our negotiations with Messrs. Biker & Biker,
and purchased the Crown furniture business. It
was at the time that I had the conversation with
Mr. Myers and the landlords with respect to this
option that I explained to them that Mr. Worman
was in the wholesale furniture business in the City
of New York, that I represented a client who was
about to invest approximately $15,000 in this busi-
ness, that we intended to organize and form a
corporation for the purpose of conducting this busi-
ness—retail furniture business—that Mr. Worman
could not afford to run a retail furniture business
in his own name in the City of Newark because
lie did quite an extensive business throughout the
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Herman Zoctikowi—For Complainant—Direct.

State of New Jersey with retail furniture dealers—
Mr. Wormau was manufacturing living room
furniture—and 1 told them at that time that we
intended to form a corporation. Mr. Myers, for
the landlords, at that time replied to me that that
would be all right, as long as they had a responsible
party on the lease it didn’t make any difference
to them. This option, as I stated before, was drawn
and delivered to me, and we concluded our negotia-
tions with Messrs. Riker & Riker for the purchase
of the Crown business, and then five or six days
later, or seven days later, during the period that
it took us to conclude our negotiations for the pur-
chase of the business, the lease was drawn and
signed at the attorney’s office, Mr. Myer’s office.

Q, And is this the lease (showing paper to wit-
ness) ? A. Yes, sir; this is the lease.

Mr. Bilder: I offer it in evidence.
(Paper marked Exhibit 0-1.)

Witness: Before this lease that is in evi-
dence was signed, I again took up the
question of the corporation conducting this
business in Newark here, with respect to the
covenant against assignment without the
landlords’ consent in writing------

Q. Let me interrupt you just a moment. At that
time had the corporation been organized? A. No.

Q. Go ahead. A. And I discussed the question of
the covenant against assignment with the landlords
and the attorney, and I again told them at that
time that a Mr. Stern, who I represented, was going
to invest approximately $15,000 in this business,
that the business was going to be conducted through
a corporation, and that I did not want any question
to arise at any time with respect to the corporation
conducting the business in these premises. Again
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it was stated to me by both the landlords, and Mr.
Myers that they saw no objection to it as long as;
Mr. Worman remained personally liable under the
lease. I told them I had no objection to Mr. Wor-
man remaining personally liable, but I wanted them
to understand that a corporation was going to run
this business—that the corporation would be their
tenant, with Mr. Worman being personally liable,
and they assured me that there would be no' trouble
or difficulty or question arising at any time with
respect to the corporation being a, tenant in the
premises. [ then stated that in order that there
shall be at no time any ambiguity in this question—
I stated that I would pay the first month’s rent
with the corporation’s check under this lease. I
stated to them at that time that under the laws of
New York that where the landlord will accept the
rent under those circumstances that there could
never be any question raised with respect to the
covenant against assignment, and we did, by my
advice and instruction, pay the first month’s rent
under the lease in evidence here, to the landlord,
by the corporate check. The lease was closed and
they remained in possession.

The Court: Have you got that corporate
check ?

Mr. Bilder: Yes, sir.

Q. Is that the check? A. That is the check, your
Honor.

Mr. Bilder: I offer it in evidence.
(Paper marked Exhibit 0=2.)

The Court: It is the president’s check,
Mr. Lane.

Witness: And the rent was paid by cor-
porate checks until the time when the land-
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E. Zodikow—For Complainant—Direct—Cross.

lord commenced this proceeding for the for-
feiture of this lease.

Q. Did you proceed to organize the corporation?
A. I did not. A Newark attorney here organized
1o the corporation.

Mr. Bilder: I offer the certificate of in-
corporation, dated the 12th day of December,
to go into operation the 1st of January.

(Paper marked Exhibit 03.)

The 'Court: The lease was dated when?
Mr. Bilder:. The 8th of December.

Cross-examination by Mr. Lane.

20 Q. In this talk that you had with Mr. Myers and

Mr. Bornstein with respect to the covenant against
assignment, did you suggest that it might be a
wise thing for them to sign a paper in the language
of the covenant, which would relieve you from any
embarrassment in the future? A. Yes, sir; I asked
them for it.
Q. Why didn’t you get it? A. Mr. Myers told
me it was all right. “You are dealing with us.
30. There won’t be any trouble. All we are looking for
is a good tenant.”

The Court: Why didnt you get it, he
asked you.

Witness: He did not want to give it to
me, because he was afraid if he gave me that
paper he might release Worman’s personal
liability under the lease and he didn’ want
in any way to jeopardize that.

40 q . Didn’t you explain to him, as a lawyer, that
there might be an assignment drawn, or consent
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to assignment drawn, which would retain the lia-
bility? A. I asked Mr. Myers for a—we discussed
that and Mr. Myers said it wasn’t necessary. He
was afraid if he gave me any such paper that it
might affect Mr. Worman’s personal liability under
the instrument.

Q. And you were content, as a lawyer, notwith-
standing the provision in that lease which requires
a written consent—you were content to take the
say-so of Myers? A. I was.

Q. Rather than to get what you were entitled to?
A. I was, plus the fact that the rent for the prem-
ises was to be paid by the corporate check for the
very first month—from the beginning of the term
of the lease.

Q. And you say you explained the law of the
State of New York to Mr. Myers? A. I did not.
I said, probably discussed that under the laws of
the State of New York, in my opinion, the accept-
ance by the landlord of the corporate check under
those circumstances was knowledge—would make
the corporation the tenant.

Q, And did Myers enter into any discussion as
to what the laws of the State of New Jersey were
on that subject? A. He did not, except to assure
me there would be no trouble, that the only reason
he didn’t want to give me any writing on the ques-
tion of the covenant was because, as I stated before,
he was afraid it might in some way affect the
personal liability of Mr. Worman under the instru-
ment.

Q. Did you tell Mr. Myers and the Bornsteins
that you intended to assign that lease to the cor-
poration? A. We didn’t tell him—we told him that
the corporation would be the tenant; that the cor-
poration would take the lease over.
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Herman ZodiJcowi—For Complainant— Cross.

Q. Did you tell them that you were going to
assign that lease to the corporation, or did you
tell him that the corporation was going to run the
business? A. I told him that the corporation was
going to conduct the business; that the corporation
was going to take over the lease, yes.

Q. Then you told them in so many words— A.
Or in substance.

The Court: Wait until the question is
asked.

Q. Do you remember the language that you used?
A. The exact language?

Q. As nearly as you can. A. With respect to
A. With respect to what?

Q. Wit respect to what the corporation was going
to do. A. I told them that the corporation was
going to conduct the business on the premises and
a client of mine, Mr. Fred Stern, related to
Mr. Worman, was going to invest approximately
$15,000 in cash at the time of the incorporation
of that business, and that Mr. Stem asked me to
please to look out after his interests and to see
that all the papers with respect to the corporation
were properly drawn.

Q. Is that all you told them with respect to the
corporation? A. We discussed that the corporation
would conduct the business, that Mr. Worman was
to remain personally liable, and the Bornsteins
even asked me whether or not—I even discussed
with the Bornsteins the question of them investing
money in this furniture business.

Q. Anything further with respect to the corpora-
tion and the lease? A. Well, I have practically
given you all that was said.

Q. Now, When you first talked with the Born-
steins and Mr. Myers, in Mr. Myers’ office, Mr.
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Myers and Mr. Bornstein refused to give a lease
to a corporation, didn’t they? A. No, sir.

Q. Well, then, why wasn’t the suggestion made
at that time that the lease— A. The suggestion
was made at the time------

The Court: Wait until the question is
finished.

Q. Why wasn’t the suggestion made at that time
that the lease go direct to the corporation? A. The
talk was had at that time and they didnt want
a corporation; they wanted—they would give Wor-
man, individually, the option, and they gave him
the option.

Q. Then they refused to give a lease to the cor-
poration, didn’t they? A. No, they did not.

Q. What did they do? A. They gave the option
to Worman. And they knew at that time—I ex-
plained to them at that time that a corporation
would be the tenant, that a corporation would
conduct the business there. 1 told them at that
time that Mr. Worman was in the wholesale manu-
facturing of living room furniture in New York
City, that, he did quite an extensive business!------

The Court: Do you want all this again?
Mr. Lane: No.

Q. Wasn’t the suggestion made that the lease
should go to the corporation by you? A. It was not.

Q. And there was no. talk about the lease being
given to the corporation? A. There was.

Q. What was it? A. I told them that we were
going to conduct the business in Newark under a
corporation and that the corporation would become
the tenant and take this lease over.
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Herman Zodikow—For Complainant—Cross.

Q. Was there anything said with respect to the
lease being given direct to the corporation? A.
No, siir.

Q. Why didn’t you make that suggestion if you
were going— A. Because no corporation was in
existence ait the time.

Ql Is that the reason? A. Yes, sir; the corpora-
tion couldn’t take it.

Q. And nothing was said. What did you mean
a few moments ago when you said that they said
they would give the lease to Woman personally ?
A. 1 told them that we intended to organize a
corporation to conduct the business on the premises
and there was no one to deal with at that time
except Worman, personally, not a corporation—
it wasn’t in existence at that time.

Q. So that it was your suggestion that it should
be given to Worman, personally, rather than—it
was because the corporation was not in existence
at the time, is that right? A. It was my suggestion
—we went up there to ask them whether they would
give us this option------

Q. I am not talking of the option. I am talking
about the lease now. A. First we got the option,
then the lease was drawn.

Q. Where is that option? A. (Producing paper.)

Mr. Lane: [ offer it.
(Paper marked Exhibit D-1.)

Q. Now, as | understand it, at the time you had
this talk which resulted in the giving of this option
of December 1st, 1909, you at that time told them
about the corporation too; is that right? A. Yes,
Sir.

The Court: What date?
Witness: December 1st, 1919,
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Q. You also told them that Mr. Worman couldn’t
do business, or couldnt very well do business in
his own name in Newark, didn’t you? A. I didn’t
say couldn’t very well do business in his own name.
I said Mr. Worman don’t want to do business in
Newark, in the furniture business, under his own
name, because he was manufacturing and selling
throughout the State of New Jersey his own prod-
uct, furniture.

Q. And how did you come to discuss that with
him, that he didn want to do business in his own
name? A. That was the reason I told them for
forming the corporation to conduct the business.

Q. I thought the reason for the forming of the
corporation was the fact that somebody else was
going to invest some amount of money. A. That
plus the fact that Worman wouldn’t conduct busi-
ness in his own name in this state.

Q. If he wouldn’t conduct business in his own
name in this state, he could conduct business under
a trade name, couldn’t he? A. No, I don’t, think so.

Q. You don’t think so. So the words “trade
name” were not used, were they? A. Never, at
no time.

Q. Although the reason why you gave—why
Worman shouldnt conduct business in his own
name was that he was engaged in the furniture
business in New York under such circumstances
that made it inadvisable to do it here, is that right?
A. Yes, sir.
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Carl Worman, sworn for complainant.
Direct examination by Mr. Bilder.

Q. Mr. Worman, where do yon reside? A. 2 West
86th Street, New York.

Q. What is your business? A. Manufacturer of
upholstered furniture.

Q. Are you now a stockholder or officer or
director of the Lincoln Furniture Company? A.
Eight now?

Q. Yes. A. No.

The Court: You were connected with the
company until when?
Witness: About a year ago.

Q. You were president of the company at the
inception—at the organization of the corporation?
A. Yes, sir.

Q, And how much of the stock holdings of the
company did you own? A. 75 per cent.

Q. Who owned the other 25?7 A. 25 was owned
by Fred J. Stern.

Q. Mr. Goldstein was the treasurer of the com-
pany in the beginning? A. Yes, sir.

The Court: He is who?

Witness: He was the manager of the Lin-
coln Furniture Company at the beginning.

The Court: Manager of the store?

Witness: Of the store; yes, sir.

Q. I show you eleven checks for rent for the
month of February to and including November 1st,
and ask you whether those—1920—and ask you
whether those are the checks which were given to
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the landlord in payment of rent for the premises
occupied by the Lincoln Furniture at that time?
A. Yes, sir; they are.

Mr. Bilder: 1 offer in evidence these
checks.

(Checks marked Exhibit C-4.)

The Gourt: Where are the rest of the
checks?

(Mr. Bilder produces checks.)

The Court: Put them all in. You do not
object to' their being offered without formal
proof?

Mr. Lane: No, sir.

Mr. Bilder: 1 offer a bundle of checks,
payable in monthly installments for rent
from 1920 until the filing of the bill.

(Checks marked Exhibit 0-5.)

The Court: [ understand that the rent
paid since the filing of the bill was paid
under order of the Court without prejudice.

Mr. Bilder: That is the way the order
of the Court read.

Q. When this corporation was organized did you

assign to the corporation the lease in question?
A. Yes, sir.

Mr. Bilder: I offer in evidence the minute
book of the corporation, showing the holding
of the meeting------

The Court: Is there a formal assignment?

Mr. Bilder: No, there is not a formal as-
signment. There is an offer in writing and
acceptance by the corporation.

(Minute book marked Exhibit 0-6.)
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The €ourt: Read into the record what
you want.

Mr. Bilder: The first meeting of the in-
corporators, showing the election of officers,
directors, and containing------

The'Court : Usual organization minutes?

Mr. Bilder: Yes, sir.

The Court: Now read into the record what
you want.

Mr. Bilder: “Upon motion duly made and
seconded, by the affirmative vote of all pres-
ent, the following preambles and resolutions
were adopted: Whereas Carl Worman has
offered to sell to this company the business
now owned and conducted by him under the
name of the Lincoln Furniture Company, on
premises No. 47 Market Street, Newark, New
Jersey, including all the stock in trade, fix-
tures, accounts receivable, together with the
good will of the said business, and also a
certain indenture of lease dated the 8th day
of December, 1919, made between Philip
Bornstein and Newton A. Bornstein and the
said Carl A. Worman, for premises No. 47
Market Street, Newark, New Jersey, which
lease is for a period of ten years, in con-
sideration of the issuing of stock of this
company to the amount of $62,500, par value,
said company to take the said business sub-
ject to all the liabilities of the same, which
said liabilities the said company shall as-
sume; and whereas it appears tolthe stock-
holders of this company that such property
is necessary for the business of the company,
and that the same is of the value of $85,000;
resolved that the board of directors of this
company be, and they are hereby authorized
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in theirldiscretion to purchase the property
above mentioned for the said price and to
issue stock in payment therefor.”

The Court: Stockholders’ meeting.

Mr. Bilder: Yes, sir. Then the directors’
minutes of the same date, December 15th, 10
1919, showing the election of Carl Worman
as president, Fred J. Stern as vice-president,
Julius Worman as secretary, Samuel Gold-
stein as treasurer, and the resolution of the
directors, reading as follows: “Upon motion
duly made and seconded, it was resolved that
this company accept the offer of Carl Wor-
man to sell to this company the property
described in the draft agreement presented
to this meeting, and the board of directors 20
do hereby adjudge and declare the said prop-
erty is of the fair value of $85,000, and that
the same is necessary for the business of the
company. Further resolved that the draft
agreement for the sale of the property pre-
sented at this meeting be and the same here-
by is approved, and the president and secre-
tary of this company are hereby authorized
and directed to execute said agreement in
the name of and on behalf of this company, 30
and to affix the corporate seal thereto.”

The Court: Where is the draft agree-
ment?

Mr. Bilder: It is really the offer of Carl-
Worman.

The Court: Is it a lengthy agreement?

Mr. Bilder: No, it is a short agreement.

“I, Carl Worman, do hereby agree to sell and
convey to the Lincoln Furniture Company,
a New Jersey corporation, the business now 10
conducted by me at. No. 47 Market Street,
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Newark, New Jersey, including all the stock
in trade, merchandise, fixtures, and accounts
receivable and the good will of said business,
and I also agree to assign, transfer and set
over to the said company a certain indenture
of lease dated the 8th day of December, 1919,
made to me by Philip Bornstein and Newton
A. Bornstein, for the premises No. 47 Market
Street, Newark, New Jersey, which lease is
for a period of ten years from the Ist day
of January, 1920, all for the sum of $62,500,
providing the said company will assume the
payment of all the debts and liabilities of
said company. [ further agree to accept in
payment for the same, 62,500 shares of the
capital stock of said company, fully paid
and non-assessable, which shares shall be of
the par value of $100 each, and which shares
are hereby authorized and directed to be
issued on the name of the following persons,
in the following amounts: 'Carl Worman,
500 shares; Julius Worman, 25 shares; Sam-
uel Goldstein, 25 shares; Fred Stern, 75
shares.” Dated, December 15th, 1919; signed,
Carl Worman.”

The Court: Now, was there an actual as-
signment of the lease? Did you afterwards
execute an assignment of the lease?

Witness: 1 do not remember.

The Court: You do not remember that.

Witness: You mean did I issue a new
lease to the company?

The Court: No. Did you make a formal
assignment of that lease after these resolu-
tions?

Witness : 1 would have to look that up.

The Court: Accepting your offer?
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Witness: I don’t know.

The Court: You do not remember that,
eh?

Witness: 1 do not think so.

The Court: Was anything more done than
what was done at the meeting?

Witness: No, I don’t think so.

The Court: What does your bill allege?

Mr. Lane: Assignment.

Mr. Bilder: There undoubtedly is an as-
signment, if [ may proceed with the rest of
the proof and see if J can find it.

The Court: I don’t know whether it makes
much difference. 1 was wondering whether
that was in the case.

Q Now, Mr. Worman, when possession was
taken of these premises, were there signs put upon
the building? A. The following morning the Crown
Furniture Company name came down.

Q. What signs were put on the outside of the
building? What signs were put on the outside of
the building and liow did they read? A. Lincoln
Furniture 'Company.

Q. How many of them? A. Two.

Q, Are they large signs or small signs? A. Two
large signs.

Q. How large were they? A. Well, approximately
about 4 feet high and the length of the building—
I think it’s 25 feet.

Q. Front of the building? A. The width of the
building.

Q The front? A. Front, of the building.

Q, And is there also the sign “Lincoln Furniture
Company” painted on the awning? A. On the
window we put, it on.
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Q. Does the name “Carl Worman” appear any
place on the outside of the building? A. No.

Q. Or on the inside of the building? A. Never.

Q. Did the name “Carl Worman” appear upon
any of the stationery of the company? A. No, sir;
never.

The Cburt: Do you have truck deliveries?

Witness: Yes, sir; we have a truck de-
livery.

The Court: Any name?

Witness :  On the truck.

Q, What? A. Lincoln Furniture Company, 47
Market Street.

Q. Did the name “Carl Worman” appear upon
the trucks? A. No, sir.

Q. I notice that the checks for the first eleven
months were signed by two officers of the company,
and then checks contain your name as president
after that. Was there any reason for that? A
Well, Mr. Stern, who owned stock in the company,
wanted it that way. He suggested it and I ac-
cepted it.

Q. Well, did Mr. Goldstein continue to be the
manager of the business after the first eleven
checks? A. He was discharged.

The Court: So that is the reason.

Q. Did he resign as treasurer? A. Yes, sir.
Q@ And then you continued to sign the checks
alone? A. Yes, sir.

The Court: As president only?
Witness: Yes, sir.

Mr. Bilder: The by-laws provided that.
The 'Court: Is that statement agreed to?
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Mr. Lane: I will agreetoit. I don’t know
that it makes any difference.

The Court: I don’t know that it does.
It will save the time of reading into the
record.

Q. Did you have some correspondence—did your
company have some correspondence with the land-
lord? A. Yes, sir.

Q. I show you a letter signed N. A. Bornstein,
dated  May 22, 1922, and ask you whether that
letter was received by the Lincoln Furniture Com-
pany. A. Yes, sir.

Mr. Bilder: I offer it in evidence.
(Paper marked Exhibit C-T.)

Mr. Bilder: On the stationery of N. A.
Bornstein. “Lincoln Furniture Company,
47 Market Street, Newark, N. J. Attention
of Mr. Worman. Dear sir: In order to
meet taxes June 1st, would ask you to send
check for June rent May 31st, and greatly
oblige, Yours very truly, N. A. Bornstein,
for Rachael and N. A. Bornstein.”

»

Q. I show you a copy of letter dated May 26,
1922 and ask you whether that letter was sent by
you—sent by the company to Dr. Bornstein. A.
Yes, sir; Lincoln Furniture Company.

Mr. Bilder: I offer that.

(Paper marked Exhibit C-8.)

The Court: Are you familiar with all this
correspondence?
Mr. Lane: If it is annexed to the bill

of complaint, I am.
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The Court: Put them all in subject to
correction and objection.

(Bundle of letters» marked Exhibit C-9.)

The Court: If it is necessary you may in-
corporate them in the record later.

Q. Mr. Worman, about how much business», did
this» company do at the time when it began operat-
ing at that place? A. You mean how much business
did the Crown Furniture Company do?

Q Yes. A. Approximately sixty-five or seventy
thousand dollars worth a year.

The Court: Were you interested in that
company?

Witness: No, sir.

The Court: How do you know?

Witness: But I had the books.

Q. At the time you sold—you did subsequently
sell your stock interest to Mr. Block, the complain-
ant in this case, didn’t you? A. Yes, sir.

Q At the time you turned over your stock to
Mr. Block, what was the extent of the business
annually? A. Approximately about a hundred and
fifty thousand dollars.

Q A hundred and fifty thousand dollars? A.
Yes, sir.

Q. And how many customers did it have? A.
Oh, well, that would be hard for me to answer.

Q Approximately. A. How many customers—
350—450—something like that.

Q What is the nature of the business—is it
installment furniture? A. Installment furniture.

Q. Is this store located in what is known as any
installment furniture district? A. Yes, sir.
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Q. How many stores are there in that immediate
vicinity?
The Oourt: You mean furniture stores?
Mr. Bilder: Yes, sir.

A. There are five next to each other, I believe,
right where we are.

The Court: Adjourning?
Witness: Adjourning.

Q, And how much time did you spend in the
Newark store? A. After I purchased the Crown
Furniture Company, you mean?

The 'Court: Until you sold it,
Witness: Oh, about once a week, maybe
not then.

Q. And during the rest of the time who was in
charge? A. Mr. Goldstein.

Q, And after he left who? Different managers?
A. Different managers.

Q. Did the time come when you were to make
repairs and alterations to the premises? A. Yes,
sir.

@ And before you made those repairs and altera-
tions did you see Dr. Bornsitein? A. Yes, sir; |
went to his office.

Q What did you say to him? A. I told him
I am about to make some expensive alterations:, and
he said, “Go ahead”; so I went ahead. Of course,
he did mention at that time in case he shouldn’t
like the alterations I am doing and after my lease
expired—I mean, after the company’s lease expired,
that I might have to put the same front in there,
and I agreed to that.
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Q. Did you make alterations to the premises?
A. T did.

Q Who paid for the alterations? A. The Lin-
coln Furniture Company.

Q. And how much was spent? A. Approximately
about $4500 or $5,000.

Q. What were the nature of the alterations which
were made? A. Entire new front and balcony on
the first floor and painting and decorating.

Q@ How many stories? A. Five floors.

The Court: Store covers the entire lot?

Witness: Yes, sir.

The Court: What depth?

Witness: 1 guess it is about a hundred
feet deep or a hundred and twenty feet.

Q After the alterations were made did the com-
pany name continue to be upon the outside of
the building? A. Never changed.

Q. Did you have any conversation with Dr. Born-
stein concerning the purchase of the building or
purchase of an interest in this company? A. I did.

Q. And when was that? A. Oh, approximately—
I think the first, time that Dr. Bornstein came in
must have been approximately about six or seven
months after the business was bought, and he
offered the building for sale and I wasn’t interested
at that time, but I did say that “I will talk it over
with Mr. Fred Stern, one of the officers of the com-
pany, and let you know,” and then-----

The Court: Did you say “one of the
officers of the company”?

Witness: Yes, sir.

The Court: Did you say to him “one of
the officers of the company”?

Witness : Yes, sir.
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Q@ Did you tell him what officer it was? A
I don’t remember that.

Q Did you tell him what interest he had? A.
Yes, sir.

Q. What did you say? A. I told him he was
interested in the company. I don’t know whether
he said he knew it or didn’t know it. I do not
remember that, but I mentioned Fred Stern, “be-
cause I dont do anything—couldnt &> anything
alone; I don’t own the business.”

Q. And did you also have a conversation with
Mr. Fried, Albert Fried? A. Yes, sir.

Q. When? A. Oh, approximately about a year
later he came to see me.

Q. Was that before this suit was instituted? A.
Yes, sir.

Q. He came to see you where? A. At the Lincoln
Furniture Company.

Q. What did he say to you? A. Well, he wanted—
first he wanted to find out whether I was interested
in buying the building and I told him again that
I will talk it over with Mr. Stern, and then finally
he says, “Well, will you be interested in selling
some of your stock in this company—could I buy
any stock?” I said, “Well, I will let you know.”
And Mr. Fried left then and then we had telephone
conversations after that two or three times. He
called me up at the company in New York. I told
him that Mr. Stem was not interested and called
it off.

The Court: You mean called you up about
selling the stock or called you up about
selling the building?

Witness: Yes, sir.

The 'Court: Your buying the building?

Witness :  Yes, sir.
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The Court: That was the subject of your
conversation over the telephone?

Witness :  Yes, sir. And he also wanted
to know whether I would be interested to
let him have the building and move my
stock and fixtures—whether 1 would be
interested. He also suggested in case he
wanted the building whether 1 wouldn’t
take my stock and fixtures and outstanding
accounts and move into some other building.
I said, “No, I wouldn’t be interested to do
that.”

Q. Did he tell you that he wanted to terminate
the lease? A. Something on that order.

Q Did he tell you that he would make any in-
ducements to you? A. Oh, yes; naturally.

Q@ What did he say about that? A. He will make
it worth my while. So I said, “I can’t act alone.
I will have to talk that over with Mr. Fred Stern.”

The Court: When was this?

Witness : When was that? It must have
been approximately-----

Tlie Court: Before the bill was filed—be-
fore the suit was brought?

Witness :  Oh, yes.

Q. Did Mr. Fried tell you what interest he had
in the matter? A. He—I believe he told me he
was a relative of the Bornsteins and that he was
acting for them, that he is negotiating buying the
building or doing something with it.

Q. Did you tell him what interest Mr. Stern had
in the company? A. I did.

Q. What did you say to him? A. I told him
that he is an officer of the company and that he
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holds 25 per cent, of the stock and that I must
consult him about it.

Q. Did he afterwards call you up? A. He did.

Q On the telephone? A. In New York.

Q, Do you recall an instance when you met Dr.
Bernstein and his brother at the: Furniture Ex-
change in New York City? A. No, I met Dr. Born-
stein and Mr. Myer.

Q. When was that?

The'Court: The attorney? You mean the
attorney, Mr. Charles M. Myers?

Witness: Yes, sir; Mr. Charles M. Myers
and Dr. Bomstein—I did meet them in New
York at the Furniture Exchange.

Q. Will you state the circumstances and when
that was? A. About three years ago, | guess.

Q. Was it before this suit? A. Yes, sir.

Q Now, just state what happened. A. Well, they
mentioned something about selling the building,
I believe—I really did not pay much attention
That is about all.

Q What was said—how did they happen to meet
you? A. Well, they came there and I believe they
wanted entrance into the furniture building, and
I was called down and I met them. There wasn’t
very much said.

Q. Well, what was said by Dr. Bornstein or Mr.
Myers to you and what did you say to them?

The Court: About the building and busi-

ness.
Witness: Yes, sir; about-——--

Q. What was said by them about the building and
the business? A. Whether I wouldn’t be interested
in buying the building, and I again told them that
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I personally am not, but I will talk it oyer with
Mr. Stern, and nothing came of it.

Q. Did you tell them what interest Mr. Stern
had? A. Yes, sir; I mentioned that many a time.

Q. What did you say? A. “Well, you know, Mr.
Stern is an officer of the company and I will have
to talk it over with him.”

Q, Did you tell them what financial interest he
had? A. I told them that before.

The Court: This is Bornstein?
Mr. Bilder: Yesi, sir.

Q. Did you tell them what financial interest Mr.
Stern had in the company? A. Yes, sir; I told
Mr. Bornstein that when he was in the store, before
I met him in New York.

Q. What did you tell him? A. Well, Mr. Born-
stein used to come in-----

The Court: What did you tell him, please?
Witness: 1 told him that I personally
cannot buy the building alone, that it is
a company and that Mr. Stern owns shares
in the business and that I have to consult
him. If he is willing, we can come to terms.

Q Which Mr. Bornstein was that conversation
with? A. The doctor.

Q. Was that before the suit was instituted? A.
Yes, sir.

Q. How long before, about? A. Oh, approxi-
mately—well, Mr. Block will have the business
three years—about three and a half years ago.

Q. How many different times would you say that
they tried to sell you this building? A. Five times
—six times—five or six times.
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Q. That is to say, both the Bornsteins and Fried?
A. Fried and Mr. Bornstein.

Q. Did you go to Mr. Myers’ office before this
lease was signed with Mr. Zodikow? A. I went
to Mr. Myers’ office with Mr. Zodikow after I spoke
to Mr. Adrian Biker about purchasing the Crown
Furniture Company.

Q. Now, what took place in Mr. Myers’ office on
the first occasion when you went there? A. Well,
I explained to them that it wasn’t advisable for
me—that I didn’t intend to buy this business and
run it under Carl Worman’s name; that it would
hurt me in the wholesale business, and that I in-
tended to form a corporation—not knowing the
name then—and if they would be willing to have
me do that I will go back to Adrian Biker and close
the deal, which I did. We came back, and I told
him I would let him know in a day or two what we
will name the corporation, and he told me it was
perfectly O.K. After the corporation was formed
I went back-----

Q Who did you see? A. I went back to Mr.
Myers’ office and 1 spoke to Mr. Myers alone, and
Mr. Myers told me—he says, “Why, Carl Worman,
we looked you up; you are financially rated very
good and we have a good tenant. Why worry about
1t?” 1 said, “I am not worried about it, but being
I am running this business under the Lincoln Fur-
niture Company now, why not have the lease trans-
ferred?” and he says, “That is all right. We are
accepting the checks of the company and you are
honest. Why worry about it?” 1 walked out. I
thought that was satisfactory.

Q. Did you have any talk with Dr. Bornstein
after that? A. Yes, sir. In fact, Dr. Bornstein
came in after we put in the front—after we made
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the alterations; he happened to walk in, and I also
spoke to him about that. He says, “Why, that is
all right.”

The Court: What did you say to him?

Witness: 1 said, “Dr. Bornstein, don’t
you think that we ought to have this lease
changed into the Lincoln Furniture Com-
pany?” He says, “No, the Lincoln Furniture
Company probably isn’t as good as you. You
pay your rent, and I am satisfied with that,
and why change it?” And I said, “All
right.”

Q. Did you continue to remain in this business
until you sold your stock to Mr. Block? A. I sold
gione stock to Mr. Block about two years ago, but
I remained in the business; I believe I retained
25 per cent, interest.

The Court: Until when?

Witness: Until approximately—well, the
records will show that.

The Court: About a year ago?

Witness: About that.

Q. You still had a 25 per cent, interest in this
company when this proceeding was instituted,
didnt you? A. Yes, sir.

Q. And continued them some time after? A.
Yes, sir.

Q. It was only this past year that Mr. Block
bought that 25 per cent, interest from you? A. Yes,
Sir.

Cross-examination by Mr. Lane.

O The date that you had your talk with Mr.
Myers and Mr. Bornstein over in New York was
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the date you were served with notice of the can-
cellation of this lease, wasnt it? A. I personally
was never served with any notice. 1 was informed
that they pasted something on the window. I never
saw it; didn’t know anything about it.

Q. I am not talking about that. I am talking
about the summons in the dispossess case. [ show
you a copy of what purports to be a notice directed
to Carl Worman, dated April 21st, 1924, signed by
the Bornsteins. A. Where was that sent to?

Q. It was not sent. A. It was served on me?

The Court: You answer the questions.

Q I ask you to read that and tell me whether
that does not refresh your recollection that you
saw such a paper and that the original of that was
served upon you on the 2lIst day of April—or
handed to you on the 21st day of April in New
York in front of the Furniture Exchange by Mr.
Myers.

Mr. Bilder: May I ask Mr. Worman two
questions that I omitted?

Further direct examination by Mr. Bilder.

Q. I meant to ask you, and forgot It, about daily
papers, Did you advertise in the daily papers? A.
The Lincoln Furniture Company?

Q. Yes. A. Yes, sir, I did.

Q. Does your name appear in those advertise-
ments? A. No, sir.

Q. How frequently would you advertise? A. Ap-
proximately about twice a week.

Q. What would be the name? A. Lincoln Fur-
niture Company.

Q. I show you a paper which appears to bear
your signature and ask you whether that is your
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signature? This is the assignment. A. Yes, sir,
that is my signature.

Mr. Bilder: 1 offer it in evidence.
(Paper marked Exhibit C-I11.)

Further cross-examination by Mr. Lane.

Q. May I ask why this assignment, Exhibit C-Il,
was not executed until the 29th day of February,
1924?

Mr. Bilder: I was going to put the at-
torney on the stand to explain that.

The Court: Do you know why ?

Witness: No, I do not.

Q. You don’t know why it was?

The Court: It is dated, you say?

Mr. Lane: February 29,1924,

Mr. Bilder: Before the suit was insti-
tuted; the time Mr. Block purchased.

Q. Do you know? A. I do not.

Q. You don’t know? It was about the time you
sold your entire interest in this company, wasn’t
it? A. Yes, sir.

Q. Isn’t it your recollection that this was signed
as part of the transaction by which you sold your
interest in this company to Mr. Block? A. Correct.

The Court: To perfect, the record and to
bring on this cause?

Mr. Lane: A little bit more than that.

The Court: It had the effect of bringing
on this case?

Mr. Lane: It is highly significant in our
case. We say we had no knowledge of the
assignment until that date.
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Q Mr. Worman, having looked at that notice
that I showed you— A. Yes, sir.

Q. —attached to the bill, does that refresh your
recollection as to whether you were served with
that or whether that was handed to you, or the
original of it? A. No, it doesn’t refresh my memory
at all, because I was not served with any paper to
my knowledge.

Q. How long did you and Mr. Myers and Mr.
Bornstein talk outside of the Furniture Exchange
in New York that day? A. Ten or fifteen minutes.

Q What did they say they had come for? A.
They wanted—Dr. Bornstein told me that he
wanted to purchase some furniture, and I told him
I couldn’t do it in that furniture building, but if
he comes downtown I can sell him some stuff, and
he says he will let me know.

Q. Dr. Mr. Myers say anything? Did he bring
his lawyer there to purchase furniture?

The Court: Which question are you ask-
ing?
Mr. Lane: The first one.

Q. Did Mr. Myers say anything? A. No, he
didn’t say anything.

Q. Did Mr. Bornstein say anything as to why
he had brought his lawyer there to purchase fur-
niture? A. The furniture might have been for Mr.
Myers, for all I know. He didn’t say that he
wanted the furniture for himself.

Q. So that there was nothing said there to indi-
cate whether the furniture he wanted to purchase
was for Mr. Myers or Dr. Bornstein? A. No, there
wasn’t.

Q. That was the reason that he gave for coming
over to see you; is that right? A. I suppose so.
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And before they left they did mention about buying
the building.

Q, What was said about buying the building?
A. If T wouldn® be interested in buying the build-
ing. I said no.

Q. Is that all that was said about it, just a casual
conversation? A. That is about all.

Q. Just a casual conversation—or remarks,
rather, with respect to this buying of the building,
was simply casual. A. I suppose so.

Q. The main thing was to buy furniture, is that
right, as you understood it? A. I can’t—I am
not a mindreader. [ dont know. It didnt de-
velop.

Q. From what was said? A. The furniture was
mentioned first and the building was mentioned
after—before we parted.

Q. Where was all this—where did this happen?
A. Seventh Avenue and 34th.

Q. In front of what building? A. In front of the
Furniture Exchange Building.

Q. What is the meaning of that? A. The manu-
facturers—out-of-town manufacturers exhibiting
their furniture.

The Court: Having a convention?

Witness: No.

The Court: You say Dr. Bornstein
wanted to get in there?

Witness: Yes, sir.

The Court: Is that what you told me?

Witness: Yes, sir. The man came and
inquired about me.

The Court: Where?

Witness: And I came down because they
couldn’t get in the building,

The Court: Did you let them in?

Witness: I inquired whether I could and
they wouldnt let me.
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Q. Didn’t they come there after having been to
your office, or trying to find you somewhere else,
because they were informed you were there and
they wanted to see you, didn’t they? A. I didn’t
ask them how they got there. They seemed to know
I was there.

Q. They seemed to know you were there? A.
Yes, sir.

Q. What purpose did you get from what they
said for having come there to see you? A. No other
purpose than to purchase furniture or talk about
the building.

The Court: Is that the time you say the
notice was served?
Mr. Lane: Yes, sir.

Q. They didn’t hand you any notice to quit or
revocation? A. No, sir. I don’t remember that.

The Court: They did not?
Witness: No.

Q. You didn’t have any talk about the lease, did
you? A. No.

Q Nothing was said about the lease at all? A.
No.

Q. You did talk about the corporation, though?
A. No.

Q. Did you talk about the interest of Mr. Stern?
A. No; not at that time.

Q. I thought you said at that time you told them
you could not—again told them, rather, that you
could not dispose of the property yourself, you
had to talk to Mr. Stern, who was an officer of the
company. A. I think that this date is wrong. I
see that this thing is dated 1924. 1 have forgotten
the month and I do not think that was the time I
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saw Dr. Bornstein and Mr. Myers. 1 thought it
was prior to that that they saw me at the Furni-
ture Exchange.

Q. Never mind that, what you thought or when
you thought it was. At the time that the conver-
sation took place, as I understood, whenever it
was, as | understood your testimony before, you
told them you couldn’t do it yourself, you had to
consult Mr. Stern, I think his name is, who was
an officer of the company? A. In reference to pur-
chasing the building?

Q Yes. A. Yes, sir, I might have said that.

Q. Now, on April 21st, 1924—if that is the cor-
rect datel— A. I don’t think so.

Q. Wait. On April 21st, 1924, Mr. Stern didn’t
have any interest in this corporation at all, had he?
A. No, none on that date. The records will show.

Q. And how long before that had it been since he
had any interest? How long had his interest
ceased? A. That is 1924. Must have been about
a year prior.

Q. Now, you think it was not in April, 1924,
that you saw Mr. Myers and Dr. Bornstein over
in New York. When do you think it was? A. |
think it was a year or a year and a half prior to
that.

Q. That would make it in 1922; is that right? A.
1923.

Q. Or 1923. That would be three years ago, al-
most. Is that what you mean, that you had a talk
with them over there? A. I think so.

QO And how do you fix that date? A. How do I
fix that date? Well, Mr. Block will own the busi-
ness two years, and it was before that, I am posi-
tive.

Q. Have you ever seen a notice of which this
is a copy, that I showed you a few moments ago?
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A. No, sir, I don’t remember reading it or see-
ing it.

Q. Never knew that such a notice was served?
A. Not on me.

The Court: That copy isn’t on the record,
is it?

Mr. Meyers: 1 think it is annexed to the
bill of complaint.

The Court: The notice to which you have
referred the witness is a copy of the one at-
tached to the bill of complaint?

Mr. Lane: Yes, sir.

Mr. Bilder: It is in the body of the bill.

Q. Do you know how this notice got into your
bill of complaint, or in the bill of complaint of the
Lincoln Furniture Company? A. What notice?

Q. The notice that you have just read. A. No;
I didn’t read that notice. I don’t know anything
about it.

Q. Did you see this bill of complaint at the time
it was prepared? A. I didnt see any bill of com-
plaint at all.

Q. Did you talk with your counsel before it was
prepared? A. No. I don’t know. The bill of com-
plaint that you just gave me to read, is that what
you are referring to?

Q. I refer to paragraph 20 of the bill of com-
plaint.

The Court: Tell him what the bill of com-
plaint is. The complaint in this suit.

Witness: Yes, sir, your Honor, I didn’t
see it. I don’t know anything about it.

The Court: Didn’t he make an affidavit?

Mr. Lane: The affidavit doesnt refer
to it.
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'Q. When did you take possession of this prop-
erty? A. When did I take possession of what?
Q. Of the property.

The Court: Under the lease.

10 Q. When did you actually take physical posses-
sion of the property? A. I don’t understand.

The Court: When did you goe into the
store on Market Street?

Witness: Well, the records will show the
year. 1919, I believe, wasn’t it?

Q. What month? A. I guess January.

Q. Well, don’t you recollect when you purchased
the assets of the Crown Furniture Company? A.
December, 1919, I think.

Q. What day in December, or what month in
December did you go in business?

The Court: What day in December.

QO Or what day in December did you go in busi-
ness, as a matter of fact, do you remember? A. I
don’t remember.

Q. How long had you been in business there

30 before the incorporation of the Lincoln Furniture
Company? A. We have the records.

Q. How long had you been in the business there?
A. I never been in the business.

Q. Then will you tell me why it is that in the
minutes the resolution, reads, “Whereas, Carl Wor-
man has offered to sell to this company the business
now owned and conducted by him under the name
of the Lincoln Furniture Company—” A. Well,
Carl Worman purchased the Crown Furniture Com-

40 pany and made a corporation, so Carl Worman
never owned any part of that business.
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The Court: Lawyers’ phraseology.

Mr. Lane: A little more than lawyers’
phraseology. It fits in with other things.

Witness: I don’t know what your object
is. If you will tell me what you want to

The Court: Just answer the questions.

Q. When did you take over the assets of the
Crown Furniture Company with respect to the time
that you incorporated the Lincoln Furniture Com-
pany? A. When did I take over the assets of the
Lincoln Furniture Company?

Q. When did you take over the assets of the
Crown Furniture Company with respect to the time
that you incorporated the Lincoln Furniture Com-
pany? A. The Lincoln Furniture Company was
formed after I purchased the Crown Furniture
Company; I believe a week may have elapsed.

Q. And during the time that week elapsed you
were conducting business at that place with the
Crown assets, weren’t you? A. With the Crown
assets, yes, .Sir.

Q. Yes. And you were conducting business for
that week before the incorporation of the Lincoln
Furniture Company as a corporation under the
name of the Lincoln, weren’t you? A. Yes, sir.

Q, And then you incorporated the company after
a week, and you sold your business, or transferred
your business which you were then conducting as
the Lincoln Furniture Company to the corporation,
didn’t you? A. I did.

Q. So that that resolution which has been re-
ferred to expresses the real facts, doesn’t it? A.
Real facts of what?

Mr. Lane: [ will withdraw the question.

Q. Now, as soon as you took over the Crown
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assets and started business in that place you be-
gan to advertise in the newspapers, didn’t you? A.
The Lincoln Furniture Company did.

Q. You during the week that you were there
before the incorporation of the Lincoln Furniture
Company, you advertised, didn’t you? A. The Lin-
coln Furniture Company didn’t advertise until we
were incorporated.

Q. I understand that. During the week that you
were there before the incorporation of the Lincoln
Furniture Company, doing business, you adver-
tised, didn’t you? A. I did not,

Q. Then there was no advertisement of the busi-
ness during that week? A. During the five or six
days.

The Court: Under what name did you
conduct the business you did at that time?

Witness: Lincoln Furniture Company,
immediately until we got the incorporation
papers back from Albany.

Q. And you mean to say that during that week
you didn’t have advertisements'—before the incor-
poration of the Lincoln Furniture Company you
didn’t have advertisements running in the news-
papers, Lincoln Furniture Company? A. No, sir.

The Court: New York corporation?

Witness: New Jersey corporation.

Mr. Myers: He made a mistake.

Mr. Bilder: He doesn’t know.

The Court: You said “until the papers
came back from Albany.” What did you
mean by that?

Witness: Until the incorporation papers
came back.

The Court: From where, Albany?
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Witness: No. Until the company was in-
corporated.

The Court: What until the company was
incorporated?

Witness: Lincoln Furniture Company.

The Court: What did you do up to that
time?

Witness: Well, we were running that
business.

The Court: Under what name?

Witness: Under the Lincoln Furniture
Company.

The Court: Before you had this meeting
to incorporate?

Witness: We had a meeting after I
bought the Crown Furniture Company. We
had a meeting right at the store there.

The Court: How soon?

Witness: Well, how soon? 1 believe a
day after we made the lease.

Q. How soon after you bought from the Crown
did you decide upon the name Lincoln Furniture
Company? A. Approximately about two days
later, and then we had the stock certificate and
everything attended to, going to the lawyer and
having the meeting, and so on and so forth.

Q. Do you remember in a conversation which
you had with Mr. Myers in New York he asked
you—rand Mr. Bornstein—he asked you whether
you had parted with your interest in the company?
A. 1 do not remember that.

Q. Have you any recollection of your interest in
the business being discussed at that time, or any
time, with Mr. Myers and Mr. Bornstein in New
York? A. No, only in reference to buying the build-
ing.
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Q. Do yon remember you told him that all you
had done was to transfer your stock? A. I don't
remember that.

Q. Do you remember there was a talk as to
whether the lease had been assigned or whether
you had simply transferred your stock in the com-
pany that was running the business? A. No.

Q. Nothing of that kind was said? A. Not to
my knowledge.

Q. You didn’t tell Mr. Myers at that time that
there had been an assignment of the lease, did you?
A. 1 did not.

Q. You didn’t tell Mr. Myers or Dr. Bornstein
at any time that there had been an assignment of
the lease, did you? A. I did.

Q When? A. After I bought the Crown Furni-
ture Company and I formed the Lincoln Furniture
Company Carl Worman assigned the lease to the
Lincoln Furniture Company, and they knew that.

Q. When did you tell Mr. Myers about that? A.
Approximately six months later or so, when I hap-
pened to be in his office.

Q. Now, just tell us about that. What it is all
about, what took place, how you happened to be
there, and some detail about it. A. I asked him
whether it wasn’t advisable to have the lease made
under the Lincoln Furniture Company’s name, so
he said, “Well, why? You are paying the rent.
We are satisfied to have you. The Lincoln Furni-
ture Company may not be even as good as you are;
you are all right. But”—he said he would talk it
over with the boys—meaning the Bornstein broth-
ers—and he would let me know.

Q. How did you come to ask him that at that
time, six months later, as I understand? A. No
other reason. As long as we were running the Lin-
coln Furniture Company, Inc., business I thought
it would be better to have it that way.
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Q. In your talk with Mr. Myers that you had
before you got the option—before you got the lease,
there was some talk about the formation of a cor-
poration then? A. Yes, sir.

Q. And Mr. Myers and Mr. Bornstein said at
that time, did they not, that they would not give
a lease to a corporation? A. They didn’t say that
at all.

Q. What did they say? A. They said that I can
do anything I want to; I can incorporate—which
I told them I am going to do—and that I shouldn’t
worry about the incorporation of the corporation
at all, that they will accept my checks}i—that
they will accept the Lincoln Furniture Company’s
checks, it will be just as good as long as I am on
it. That I am the responsible party, and they will
feel all right about it. They told me—

Q. If you were going to incorporate didn’t you
suggest to them that you were going to incorpo-
rate and you wanted a lease for the company—
wasn’t that suggested? A. Yes, sir, it was sug-
gested.

Q. Then they wouldn’t give it to you, would
they? A. Well, they didn’t. They drew a report—
they couldn’t draw a report on a new-formed cor-
poration and they probably didnt think the new
corporation would be worth while bothering them
to give them a lease.

Q. I am not interested in that or what reasons
may have induced them to do that. But didn’t
they tell you they would not give a lease to a cor-
poration? A. No, they didn’t; they said that they
might.

The Court: What is your rating in Brad-
street’s—what was it then?

Witness : Seventy-five to a hundred thou-
sand dollars.
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The Court: And Dun the same?
Witness: I think so; they run about the
same.

|Q You have spoken about some conversation
with a Mr. Fried. A. Yes, sir.

Q. Which Mr. Fried do you refer to? A. Well,
I don’t remember his first name. Mr. Fried. 1
guess it is Albert Fried.

Q. You think? A. I don’t know what his first
name is.

Q. Don’t you know there are two Mr. Frieds, one
is Louis and the other is Albert Fried? A. I only
met one.

Q. Do you know which one you met? A. I guess
it is Albert Fried.

Q. Do you know? A. Positive, no.

Q. Don’t you know that it was Louis Fried, who
is a real estate broker?

The Court: Is he here?
Mr. Lane: He is not just at the moment.

Q. Don’t you know it was Louis Fried, who is
a real estate broker? A. I don’t know that, either.

Q. Didn’t he tell you when he saw you that he
was a real estate agent? A. No; I don’t remember
that.

Redirect examination by Mr. Bilder.

Q. Did you tell Dr. Bornstein in your conversa-
tion with him that the corporation was running the
business? A. You mean in the beginning, you are
referring to?

Q. After the incorporation. A. Yes, sir.

The Court: Isn’t it perfectly obvious that
they were running the business? Their let-
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ters show. And they dealt with them as run-
ning the business. There is no question
about it. Can there be?

Mr. Lane: Yes. We will attempt to show
your Honor that we didn’t know the corpo-
ration was running that business until------

The Court: The Lincoln Furniture Com-
pany?

Mr. Lane: We knew the Lincoln Furni-
ture Company was running it, yes.

Q. How long is it that you have been an exhibitor
in this Furniture Building? A. Three years ago.

Q. Were you an exhibitor in the Furniture Build-
ing at the time you had the conversation with Mr.
Myers and Dr. Bornstein? A. Yes, sir.

Q. You were. And what is the Furniture Build-
ing—what is the purpose of this Furniture Build-
ing? A. Exhibiting building.

Q. Do they do anything else besides exhibit fur-
niture? A. They sell.

Q. How? A. They sell to the dealers.

Q. Is it a wholesale place? A. Manufacturers
selling to dealers.

Q. And was it in connection with gaining access
to this building to buy at wholesale that Myers
and Bornstein came over? A. Yes, sir; I believe
he wanted some desks or something.

Herman M. Zodikow recalled.
Direct examination by Mr. Bilder.

Q. I show you Exhibit 11 and ask you—which
is the assignment—and, ask you to explain the cir-
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cumstances under which that was executed. A.
When Mr. Block purchased the interest in here,
his attorneys, Katz & Sommerich, 120 Broadway,
New York—while they had the record of the as-
signment of the lease which was made out to Mr.
Worman on the 15th day of December, 1910, at
the time the corporation was formed it seemed that
this assignment could not be found, but it was my
recollection that the assignment was drawn up
and executed at the time, so the attorneys wanted
to have the record of that assignment. That is
how this was—come to be drawn.

Q. That was before any litigation occurred be-
tween the landlord and tenant, wasn’t it? A. Yes,
sir.

Cross-examination by Mr. Lane.

Q. Why didn’t the resolution bear date—or why
didn’t the assignment that was drawn bear date
as of the time when you thought the original as-
signment was executed? A. Well, the date is here,
the 15th day of December.

Q. The date of that is the 29th of February? A.
Yes, sir; that is correct—before any action was
started in this case.

Q. The date of that assignment is the 29th day
of February, 1924? A. That is correct. This is
confirmatory of the assignment made on the 15th
day of December, 1919.

Q. And that has reference, you think, to an
actual paper writing? A. That has reference to
this paper writing that was executed.
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Harry Block, sworn for complainant.
Direct examination by Mr. Bilder.

Q. Yon are president of this company? A. I am.

Q. Yon purchased Mr. Worman’s stock? A. Not
right off. [ purchased—my associates and 1 pur-
chased 75 per cent, of the stock of the Lincoln
Furniture Company about March, 1924, which left
25 per cent, in the name of Mr. Worman, and 75
per cent, in the name of my associates and myself.

Q. What is the rating of the Lincoln Furniture
Company to-day? A. I couldn’t answer that ques-
tion ofthand because I never looked it up.

Q. How many customers has the Lincoln Furni-
ture Company? A. To-day?

Q. Yes. A. Approximately fifteen hundred.

Q. And what is the nature of its business? A.
Selling furniture on the installment plan.

Q. And what proportion of those accounts, in
your judgment, would become worthless or im-
paired if the Lincoln Furniture Company were to
discontinue business? A. Well, if you will allow
me to answer it this way, if they were to discontinue
business the account wouldnt be worth over 50
cents on the dollar, as a quitting business.

The Court: Wouldn’t be worth 30 cents
on the dollar?

Witness: 1 want to put it conservatively.
I wouldnt buy it and pay S0lcents for it.

Q. Is the store located in an installment neigh-
borhood?

The Court: We have had all that, and it
isn’t to be disputed. There has been no
cross-examination on that subject whatever.
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Q. Did you have any conversation, Mr. Bloch,
with Mr. Bornstein—with Dr. Bornstein? A. Yes,
Sir.

Q. When? A. Well, the exact date I cannot say,
but some time after they served notice on the Lin-
coin Furniture Company, my manager at that time,
Mr. Frankel, called me up.

Q. Never mind what Mr. Frankel said. Did
Dr. Bornstein come to your office? A. He came to
my office in New York City.

Q. What did he say to you? A. He asked me
if the corporation wanted to buy the building. I
said, “No; in the first place, the corporation isn't
financially strong enough to buy the building, as
it has all it can do to take care of the business that
it was incorporated for, namely, the sale of furni-
ture.” Then he asked me why don’t I buy it per-
sonally. [ answer, “Why ask me to buy a build-
ing when the thing is in litigation?” Whereupon
he answered, “That is an easy way to get rid of
the litigation; buy the building and get through
with it.” And I answered that I wouldn’t say any-
thing on the subject at this time and we discussed
different matters that did not concern the busi-
ness, and then Mr. Bornstein left my office and I
have not seen him to this time, and that is the first
time I had met the gentleman.

The Court: Is that the doctor?
Witness : The doctor.

Cross-examination by Mr. Lane.

Q. When you came to buy your interest in this
business you had before you the lease, didn’t you?
A. My attorneys had all that, Katz & Sommerich.

Q. You knew the lease contained a provision
against assignments without consent of the land-
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lord? A. I didn’t go into that at all. I left every-
thing—

The Court: Answer the question.

Witnesis: 1 didn’t see the lease.

The Court: Do not argue. Just answer
the question. Your answer is no.

Q. Did you know? No matter from where or
whence you got the information. Did you know
the lease contained an assignment, or rather a pro-
vision against assignment? A. I didn’t know any-
thing about it.

Q. Were you told about it by anybody? A. Can
I answer that in my own way?

The Court: You can answer it yes or
no, can’t you?
Witness: Was I told what?

Q. Were you told about it? A. I was told the
lease was all right by my attorneys, Katz & Som-
merich.

Q. Were you told the lease contained a pro-
vision against assignment? A. That particular
question didn’t enter into it.

Q. Were you told it? A. No.

Q. Then you never heard of the condition in the
lease against assignment until after this suit was
started, is that right? A. I didn’t know anything
about that part of it

Q. Did you hear from any source that this lease
contained such a condition? A. I didn’t know any-
thing about it.

Q. Did you know that a confirmatory agreement
had been made to assign this lease? A. I didn't
know anything about it

Q.'Why didn’t you know? A. We operate a
chain of stores------
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Q. Why didn’t yon know? A. Because I left it
to my attorneys. They passed on the lease and
told me it was all right, so far as the business.

Q. And you didn’t discuss the details with your
attorneys at all? A. I didn’t, not so far as the
lease was concerned.

Q. So far as the lease was concerned? A. No-, sir.

Q. You did not discuss the giving of the checks
by the corporation during the time that they were
in the business? A. How is that?

Q. (Question repeated). A. No.

Q. That wasn’t talked about at all? A. No, sir.

Complainant Rests.

Charles M. Myers, sworn for defendant.
Direct examination by Mr. Lane.

Q. What is your profession? A. Lawyer.

Q. How long have you been practicing your pro-
fession? A. Thirty-three years.

Q. Do you know the Bernsteins? A. I do.

Q. At the time this matter first came up with
respect to the giving of the lease or option by the
Bornsteins to Worman, were you consulted? A.
I was.

Q. Were you consulted at the time of the giving
of the option? A. I was.

Q. Did you draw the option? A. I did.

Q. Who saw you? A. Mr. Worman saw me.
I do not recollect whether the lawyer was present
at that time or not, but my impression is that he
was. [ had forgotten his name until he appeared
this morning.
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Q. What was said? A. They wanted to rent the
building providing they could make arrangements
with Mr. Riker, representing the receiver of the
Crown Furniture Company, so the option wa&
given pending the settlement of the negotiations
between Mr. Worman and Mr. Riker.

Q. Was Mr. Bornstein present at that time? A.
Both Mr. Bornsteins were present whenever I met
Mr. Worman.

Q. Was anything said at that time with respect
to the incorporation of a company? A. Abso-
lutely not by way of consent. There was some-
thing said about a corporation.

The Court: Answer the question, please,
and let Mr. Lane conduct the examination.
Go on, Mr. Lane.

Q. Was anything said with respect to a corpora-
tion to be incorporated?

The Court: He said there wasn’t.

Witness: The subject of an incorporation
was discussed at one interview, whether it
was on the date of the making of the option
or when the lease was being negotiated I
am not sure, but it was before the execu-
tion of the lease.

Q. Upon that occasion, whenever it was, what
was said? A. Mr. Worman, who had told us that
he was engaged in the wholesale business with the
backing of an aunt and a Mr. Schlary, I think it
was—I had Mr. Woman’s financial standing in-
vestigated and found he was financially responsi-
ble—and the lease was discussed with Mr. Worman
as an individual and the negotiations were with
Mr. Worman as an individual, and during the
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course of the negotiations, which lasted over three
or four days—at different times in the three or
four days—Mr. Worman said he was engaged in
the wholesale business in New York and did not
want to conduct the business under the name of
Carl Worman and wanted to know whether there
would be any objection on the part of the Born-
steins to his forming a corporation, and I told Mr.
Worman in the presence of Dr. Bernstein and his
brother that no consent would be given to the
making of a lease to a corporation because of the
unfortunate experiences that the Bornsteins had
had with two previous corporations who had had
leases on the property, and he then said that he
would like to use a trade name. 1 told him—
because I was doing most of the talking for the
Bornsteins—that there would be no objection to
his using a trade name, in view of his statement
that he didn’t want to conduct it under the name
of Carl Worman.

Q. Was there anything said at that time or
any time prior to the execution of the lease that
the checks would be made by the corporation for
the first month’s rent? A. No, sir.

Q. And that, therefore, it would be all right or
words to that effect? A. Nothing was discussed
as to how the rent was to be paid except by the
maker of the lease.

Q. Did Mr. Zodihow and yourself enter into any
conversation or discussion with respect to what
the law in New York was as to the acceptance
of rent from a corporation as to binding the par-
ties to a recognition of the corporation or any-
thing of that kind? A. There was no reference
to the New York law in connection with the lease
or in connection with any other subject relating
to these negotiations.
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Q. At any time was the subject of a corporation
occupying the position of a tenant discussed? A.
Except when Mr. Worman said that he would like
—didn’t want to run the business under his own
name and he intended to form a corporation, and
I told him if he intended to form a corporation
the lease would not be made.

The Court : What objection did you have
to the forming of a corporation as long as
you had Worman as the lessee?

Witness : I didn’t want that any ques-
tion could arise.

The Court: What question could arise?

Witness: At that time, [ thought some
question might arise.

The Court: What did you think could
arise, he having been bound as your tenant?

Witness : That the lessee might claim—
I didn’t want to enter into any litigation.
He might claim that the taking of the rent
from some other person might absolve him
from responsibility and liability.

Q. Now, did you at any time after the making
of this lease—did you have any conversation with
the lawyer who has testified here this morning?
A. I never saw the gentleman except the time that
the lease was under negotiation and perhaps on the
date it was executed. I do not recall whether he
was there that day or not.

Q. Did you have any conversation with Mr. Wor-
man after that time with respect to the corpora-
tion’s running this business? A. No, sir; Mr.
Worman was never in my office after the lease was
signed on any occasion when I saw him.

Q. Did you have a conversation with Mr. Wor-
man after the execution of the lease, or with this
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lawyer from New York, in which the statement
was made that the corporation had been formed
and they thought that the lease ought to be with
the corporation and you used language equivalent
to this, “Why worry about it?” You were ac-
cepting checks and “it was all right,” or words to
that effect? A. No such conversation ever took
place. 1 didn’t know the corporation was formed
until I investigated myself in Trenton in the month
of April, 1924.

Q. How did you come to investigate the situa-
tion in Trenton in April, 1924? A. Dr. Bornstein
had informed me that he had understood that Mr.
Worman had disposed of the furniture business,
and I saw Mr. Worman on the 21st of April, 1924,
and at that time he told me that he had sold prac-
tically all of his interest in the business to Mr.
Harry Bloch; that he had retained some interest
himself, and he then told me for the first time
that he had formed a corporation under the name
of Lincoln Furniture Company; and I had occasion
to be in Trenton a few days later and made the
notes which I have on my file, abstracting the
record.

Q. On the 21st day of April, 1924, did you see
Mr. Worman? A. I did.

Q. Where? A. In front of a building known as
the Furniture Exchange Building in New York; I
do not recall the street. I was under the impres-
sion it was on Fourth Avenue. He says it was
Seventh Avenue.

Q. With whom? A. Dr. Bornstein was with me.

Q. How did you come to go there? A. After
I had been told by Dr. Bornstein that he had heard
about this change in the business, either Dr. Born-
stein or I made an appointment by telephone with
Mr. Worman, and he said, as it was reported to
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me, that he was busy with that Furniture Ex-
change and we could see him over there; we went
there together and we were declined admission to
the floors upon which the Furniture Exchange was
being held, but we telephoned up and Mr. Worman
came downstairs and w' talked in front of the
building. It was about half-past one or quarter
to two in the afternoon of April 21st, 1924.

Q. Tell me what was said as nearly as you can
recollect. A. Well, as I just said, we told him
what we had heard. He said, “Yes,” it was true
that he had sold most of his interest, in the business
to Mr. Harry Bloch, and that he was retaining
some of the stock he had, and during the course
of the conversation he told us of the fact that it
was incorporated. At that time I asked him
whether any assignment of the lease had ever been
made and he said no to that, and threw it back at
Dr. Bornstein that the Lincoln Furniture Com-
pany’s name was always on the window and the
doctor must have seen it, and I then served him
with that notice which is attached to the District
Court proceedings and copy of which is in the
bill of complaint. We talked for probably fifteen
or twenty minutes. Nothing was said about the
sale of the building at that time or at any other
time with Mr. Worman.

Q. Was anything said about your buying furni-
ture? A. I had no' intention of buying any furni-
ture.

The Court: That is not the question.
Witness: Nothing was said; no, sir.

Q. What was said about the assignment of the
lease at that time? Did he say he had assigned
it or what? A. He said he had not. No assign-
ment of the lease had been made. He said that
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Mr. Bloch’s lawyers had advised Mr. Bloch that
no assignment was necessary.

Q. What did he say when you served him with
the notice? A. He took it and said he would turn
it over to Mr. Bloch’s attorneys.

Q Did he say anything to the effect that you
had been told before the lease was made that it
was going to be made to a corporation or anything
of that kind? A. No, sir; nothing was said.

Q. Have you anything from which you can defi-
nitely fix the date of April 21st as the day of that
talk in New York? A. Yes, sir.

Q. Will you produce it? A. The date of the
notice makes me certain, and I have in my diary
of 1924, a memorandum which indicates that be-
tween 12.10 and 3 o’clock I was in New York with
Bornstein. That was the day I was there because
I made a memorandum when I came back.

Q. Did you know as a matter of fact at the
time you served this notice on April 21st, 1924, on
the Bornsteins that there had been an assignment
of the lease? A. No, I didn’t know anything about
it.

Q. On Worman, I mean. A. No, sir. I know—I
didn’t know there had been an assignment of the
lease.

Cross-examination by Mr. Bilder.

Q. On April 21st when you went to New York
City you did not know there had been an assign-
ment of the lease? A. No, sir.

Q. Before you went to New York you prepared a
notice terminating the lease, though, didn’t you?
A. Yes, sir.

Q. Upon what grounds? A. Upon the ground
that I had understood that Mr. Worman had sold
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his interest in the business to Mr. Bloch, and I
determined that a violation of the terms of the
lease.

Q. Was the selling of the business a violation
of the lease? A. No.

Q. What was— A. The fact that there had been
some change which may have affected Mr. Born-
stein’s rights in the lease. I didn’t know what it
was.

Q. What was the theory on which you drew
this notice? A. That they had—because they had
violated this lease—the covenant against this lease
as to assignment. I rather took it that if Mr. Blocli
had purchased the business he had purchased what-
ever interest Mr. Woman had in the lease. I
didn’t know it.

Q. Before you knew it definitely you neverthe-
less drew up your notice to serve on Mr. Worman’s
counsel to create a forfeiture under the lease? A.
If Mr. Worman had sold his interest in that busi-
ness and [—knowing that he was the lessee in the
lease—if he had sold it, I assumed, of course, that
Mr. Bloch must have purchased something in con-
nection with the lease.

Q. Now, didn’t you as a matter of fact—hadn’t
your client consulted you prior to that in an effort
to break this lease? A. No.

Q. It was for that— A. He told me that he had
heard on the street that, Mr. Bloch had purchased
the Worman business, and in order to find out
definitely I got in touch with Mr. Worman and
it happened as I have just related it.

Q. Now, prior to that date, hadnt Dr. Born-
stein consulted you and told you that he wanted
to break this lease1if he could? A. No.

Q. Well, what was the reason for the prepara-
tion of this notice to be served upon Mr. Worman
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if Dr. Bornstein didn’t want to break the lease?
A. 1 don’t know what was in Dr. Bornstein’s mind.

Q. Didn’t he tell yon? A. If Mr. Woman had
violated the covenant of the lease it was my duty,
representing the Bornsteins, to terminate it if it
could legally be done.

Q. Didn’t Dr. Bornstein discuss with you the
advisability of terminating this lease? A. I don’t
know what you mean by the “advisability.”

Q. Just what the word implies. A. No, he did
not discuss the advisability of terminating it.

Q. Didnt he tell you that if he could get out
of this lease, he could make a lease at a larger
price—it was of enhanced value? A. He didn't
tell me that. He didnt have to tell me that. I
don’t know and didn’t know it then.

Q. What was the discussion between you? A.
As to his ability to make a lease for a longer term
or for larger rates, no.

Q. Didn’t he tell you that this lease had a much
greater value than he was realizing on it? A.
He did not. 1 might say, if you will permit me,
that I know enough about Market Street values to
know that Mr. Worman had a very cheap lease.

Q. Didn’t you also know that that was the rea-
son why Bornstein wanted to break it? A. I don’t
know why Mr. Bornstein wanted to break it, ex-
cept that Mr. Worman, in Dr. Bornstein’s judg-
ment and mine, had violated the covenant contained
in the lease.

Q. And in what respect? A. By transferring his
business, which I took it must carry with it the
lease to Mr. Bloch. I thought I had a right to as-
sume if Mr. Bloch, who I understood was engaged
in large furniture enterprises, would not buy the
business unless he had control of the lease.
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Q, Had yon before that time examined the rec-
ords at Trenton and ascertained about this cor-
poration? A. Not until after April 21st, if my
recollection is correct. It might have been a few
days—I am not sure.

Q. I show you a letter of April 3rd, 1924, and
ask you whether that letter was dictated by you?
A. It might have been. [ wouldnt be positive
about it. 1 would say—just a moment. I can tell
whether Mr. Bornstein was in my office on that
day. If he was then I had something to do with
the writing of it. Yes; both the Bornsteins were
in my office on the 3rd of April, Thursday, so I
assume thereby I had something to do with the
writing of that letter.

Q. As a matter of fact, you dictated it, didn’t
you? A. I do not recall positively. If you want
me to say I dictated it, I will say I dictated it. I
don’t think it makes any difference.

The Court: Answer the question.
Witness :  All right, I dictated it.

Q. When you say—or this letter says, “The lease
which we hold contains a provision that the lessee
shall not relet or assign the lease without our writ-
ten consent, which has not been asked for or given,”
what did you mean by that? A. Just what the let-
ter says.

Q. Why did you call the attention of the Lin-
coln Furniture Company to that clause in the
lease? A. Because I assumed that the Lincoln
Furniture Company probably did not know it,

Q. Who did you think the Lincoln Furniture
Company was on that day, April 3rd? You hadn’t
yet examined— A. I thought Carl Worman was
the Lincoln Furniture Company.
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Q. Yon thought Carl Worman was the Lincoln
Furniture Company? You hadn’t yet examined
the records and found there was a corporation? A.
No, not on the 3rd of April.

Q. You didn’t know there was a corporation?
A. No.

Q. The letter is addressed to whom? A. Lincoln
Furniture Company, and the reason for addressing
it to the Lincoln Furniture Company was-—-

The Court: Answer the questions, please.

Q, And when you addressed this letter to the
Lincoln Furniture Company and referred to a pro-
vision of the lease against assignment, it was to
call their attention to the fact that they had no
right to possession, isn’t that so? A. Yes, sir;
and had no right to give a check------

Q. But you knew at that time, didn’t you, that
the Lincoln Furniture Company, a corporation,
was in possession? A. Only so far as it indicates
in the letter that the check was signed by the presi-
dent and treasurer.

Q. Does the letter say it was signed by the presi-
dent and treasurer? A. Well, it was signed differ-
ently than Mr. Bornstein had told me the checks
had been in the habit of being signed.

Q. How had you been told the checks were? A.
Carl Worman.

Q. Is that all? A. I think that is what he told
me at the time.

Q. Didn’t he say they were signed Lincoln Furni-
ture Company, Carl Worman, president? A. He
told me when he showed me this check that the let-
ters had been on the stamp of the Lincoln Furniture
Company, yes.

Q. Hadn’t he prior to that time told you that the
checks had been signed Carl Worman, president?
A. No, he did not.
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Q. As a matter of fact, this check that you re-
jected was signed Manager & Bookkeeper, wasn’t
1it?  A. Ye®, sir.

Q. There wasn’t even president and treasurer on
that check, was there? A. No.

Q. Then why, if that is so, Mr. Myers, why did
you return this check to the Lincoln Furniture Com-
pany and call their attention to that provision of
the lease, if you thought you were directing the let-
ter to Carl Woman trading as the Lincoln Furni-
ture Company? A. The check was made by the
Lincoln Furniture Company and signed by the Man-
ager & Bookkeeper. Dr. Bornstein told me that lie
had understood Mr. Harry Bloch had purchased
Worman’s interest in it, which give me the right to
believe that he took whatever Worman had, and 1
wanted to notify the persons, whoever they were—
whoever were then the present owners of th Lin-
coln Furniture Company that Mr. Worman, if he
had turned over the business together with the
lease, that it violated the covenant in the lease.

Q. But you didn’t know that when you went to
New York City to see Mr. Worman? A. As I said,
I am not sure whether it was prior to the 21st or a
few days after that I went to Trenton, but it was
after the 3rd of April, 1924, that [ went to Trenton.

Q, And found out there was a, corporation? A.
Yes, sir.

0. Now, Mr. Myers— A. Mr. Worman had told
me there was a corporation. [ checked it up.

The Court: When had he told you?

Witness: On the 21st of April, 1924; the
first I knew.

The Court: You said you were in Trenton
before and found it out?

W itness: I said he also' had told me that.
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My information came to me on the 3rd of
April and after the 3rd of April, 1924.

Q, This conversation which took place between
you, Mr. Worman and Mr. Bornstein in which he
told you that he wanted to form a corporation, was
it you that suggested the trade name? A. No.

Q. Who did? A. Mr. Worman wanted to know
if there would be any objection then for him to use
a trade name. I told him there would be none.

Q. He told you, however, prior to that that he
didn’t want to have it known that he was operating
this store? A. Yes, sir.

Q. Didn’t you know that if he used a trade name
he would have to file in the County Clerk’s office a
record showing who the Lincoln Furniture Com-
pany was? A. Yes, sir; I did. I also knew if he
formed the Lincoln Furniture Company with him-
self as an officer------

The Court: Answer the question.
Witness: I did know that.

Q. You knew if he used the trade name he would
have to file in the County Clerk’s office a, certificate
Carl Worman trading as? A. If he obeyed the law
he would, yes, sir.

Q. And then his purpose in concealing the fact
that he was the real owner of that business would
be frustrated, if that were done? A. That was up to
him.

Q, Did you tell him that would happen? A. No.
He was advised by the New York lawyer. I was not
advising Mr. Worman.

The Courts Wont you answer the ques-
tion? I don’t want to caution you again.
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Q. Did yon tell Mr. Worman on that occasion or
his attorney that under the law of New Jersey he
would be obliged to file such a certificate ? A. I did
not.

Redirect examination by Mr. Lane.

Q, Mr. Myers, when you examined this certificate
of incorporation, did you find out who the incor-
porators were? A. I did.

Q. Who were they? A. May [ refer to—Carl
Worman, Julius Worman, Fred J. Stern, Samuel
Goldstein.

Q. As a matter of fact, Mr. Myers, did you know,
up until the filing of the bill of complaint in this
case, that there had been an assignment of this, lease
as a, matter of knowledge apart from suspicion?
A. If you will tell me when the bill of complaint
was filed.

The Court: July 18th, 1924.

Witness: I might have known it through
conversations with Mr. Bilder, but not
through any with Mr. Worman.

Q. Or with your client? A. Or with my client,
no.

By the Court.

Q. You did not know April 21st, that they had
assigned? A. No, sir; I didn’t know it.

Q. That Worman had assigned the lease? A. No,
sir; I didn’t know.

@ Or that he had relet or sublet the premises?
A. No; I did not know. He told me he still owned
interest in the business.
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Q. Why did you incorporate in this notice termi-
nating the lease because of breach of covenant,
“that you would not reiet or underlet the premises
or any part thereof or assign the lease without our
written consent,” if you did not know it, how did
you come to incorporate it in the lease? A. In the
notice?

Q. In the notice. A. Dr. Bornstein had told me
that he had heard through some people in the furni-
ture business that Mr. Worman had sold his busi-
ness to Mr. Harry Bloch, and that was the reason,
necessarily, as it then seemed to me, I assumed that
Mr. Bloch would not have bought the business if
he had not taken control of the lease.

Q, The notice reads, “You are hereby notified
that your tenancy of store premises known and des-
ignated as No. 47 Market Street, Newark, New Jer-
sey, is hereby terminated and at an end, you having
committed a violation in violation of the covenant
and agreement contained in said lease of the afore-
said demised premises that you would not reiet or
underlet the premises or any part of them or assign
the lease without written consent.” A. That notice
is addressed to Mr. Carl Worman.

Q, I don’t know. This is whatyou say was served
on April 21st, prepared on that day or prior to that
day? A. On Oarl Worman, that he had violated a
covenant of the lease.

Q. Before you knew that there had been any sub-
letting or underletting? A. Oh.

Q. And you were not informed of it by Mr. 'Carl
Worman on the 21st? A. I was not.

Q. He told you that it wasn’t so? A. I felt, as I
just said, I had a right to assume that if the busi-
ness had been transferred that the lease must have
been transferred with it.
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Q. You took a chance on giving him the notice?
A. Certainly, the notice did no harm.

Further cross-examination by Mr. Bilder.

Q. You siay the notice didn’t do any harm? You
instituted suit at once in the District Court to dis-
possess? A. It did no harm if it was------

Q. You instituted your suit in the District Court
immediately to dispossess, didn’t you? A. I did
when Mr. Worman told me on the 21st of April
that he had actually transferred his interest in the
business.

The Cburt: You, in fact, brought suit on
the 2nd of July.

Dr.Newton A. Borns tei n, sworn for defendants.
Direct examination by Mr. Lane.

Q. Dr. Bornstein, where do you live? A. 27 John-
son Avenue.

QI And you are one of the owners of this prop-
erty? A. 1 was at the time.

Q. When did you first see Mr. Worman and the
lawyer—New York lawyer—with respect to making
a lease of this property? A. I don’t remember. I
guess it was in December, 19191

Q, Were you present at the time there was talk
as to the giving of an option? A. I was.

Q. Can you tell me what was said at that time as
nearly as you can recollect? A. Why, the talk was
about obtaining the property of the Crown Furni-
ture Company by Mr. Worman and transferring it
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to Mr. Worman who wasi to do business there in-
stead of the Orown Furniture Company. We were
to make a new lease with Worman on this new
proposition.

Q. Was anything said at that time as to—by Mr.
Worman or by his lawyer or by anybody with re-
spect to the incorporation of a company? A. No—
there was something said, yes, sir.

Q. What was said? A. Well, the same as was
testified before, that Mr. Worman didn’t want to
do business under his own name in Newark, haiVing
a wholesale business in New York and selling the
Newark people, and didn’t want to double cross
them that way, so>he wished to do business under a
trade name-—something of that kind—and we told
him that we wouldn’t make a lease with a corpora-
tion.

Q. Was there at that time any talk about------

The Court: What further was said? Let
the witness tell me.

Q. What else was said? Give us the whole con-
versation as nearly as you can recollectit. A. Well,
there was a lot of conversation along the same line,
that Mr. Worman didn’t want to do business under
his own name.

The Court: You have told us all, have
you, that you remember?

Witness: All I remember; yes, sir. That
was the gist of it.

Q. Was anything said about it being all right if
he incorporated? That you would accept the checks
and that would make it all right, anything of that
kind? A. No; I don’t recall anything about the
cheeks.
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Q. Did you hare a conversation with Mr. Wor-
man and Mr. Myersi and this lawyer from New
York before the lease or at the time the lease was;
executed—negotiations for the lease? A. Why, yes,
there were several meetings on that question.

Q. Now, in any of those conversations!, was; any-
thing said that the acceptance of the checks from
the corporation would make it all right, that the
corporation could then be considered the tenant, or
anything of that kind? A. No, sir.

Q. Was there any talk about six months, I think
it was, after the lease was executed when Mr. Wor-
man said to you that the business had been trans-
ferred to a corporation and that it would be ad-
visable to have the lease changed, and you said it
would be all right, that you were accepting checks
or words to that effect? A. No.

Q. Was there any such conversation? A. No, sir.

Q. Did you ever know until April 21st, 1924,
that there was a corporation actually involved in
this transaction at all? A. I did not.

Q. Did you ever know that there had been any as-
signment of the lease to* a corporation or to any-
body else? A. No, I did not.

@ When was it that you first began to suspect
that Mr. Worman may have parted with his inter-
est in that lease? A. Well, I don’t remember just
how the information came to me, but it came to me
from some source and then the checks were signed
differently after that. Mr. Worman’s name didn’t
appear on it and I took the check to Mr. Myers.
I think that was the first time. And we made in-
quiries and we found that the business had been
transferred.

Q. Up to that time, had you ever been told by
anybody that there had been an assignment of the
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lease or that anyone had any interest in that busi-
ness except Mr. Worman? A. I had not, no.

Q. Do you remember going to New York with
Mr. Myers on the 21st of April? A. 1 do.

Q, Will yon tell me who yon met there and what
took place on that day? A. We made an appoint-
ment to meet with Mr. Worman there because he
couldn’t see usi at his place of business here and
we went oyer and he was called down from the place
of business and we spoke to him, asked him if this
lease—if he had assigned the lease to someone else
—we heard—there were rumors that he had sold
out and assigned the lease to someone else and we
objected to that and Mr. Myers served him with
notice, after waiting some time, just before we left
him.

Q. When you asked him whether he had assigned
the lease, what did he say? A. He—I don’t recall
what he said about assigning the lease, but I know
he said he sold his interest—most of his interest to
Mr. Bloch.

Q. During the course of your talks with Mr. Wor-
man, did he ever}—did you have any talks with him
with respect to selling the building? A. I believe
I did at one time ask him why he didn’t buy the
building. 1 told him he was the logical owner}-he
ought to be the owner of the buildings, having the
business there, that is about all. It didn’t get far
enough to name any price or anything of that kind.
He wasn’t interested, so I dropped it.

Q. When you talked with him at any time with
respect to the sale of this business, did he ever tell
you that he wasn’t—that he couldn’t speak for him-
self—speak for the company or for the corporation,
and Stern or someone else was interested and had
to be consulted? A. No; I never knew Mr. Stern or
anyone else was interested in the business.

J
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Q. Did he at any time during the course of his
talks ever tell you that the business would be run
by the corporation—that a corporation was inter-
ested in the matter at all? A. No, he did not.

Q. Did you have a talk with him asi to’the insti-
tution of this suit, or talks with Mr. Bloch, rather,
after the institution of this suit? A. Yes, sir; 1|
talked to Mr. Bloch.

Q. When? A. I do not recall the date.

Q. What was said? A. I asked Mr. Bloch if he
didn’t want to buy the building. That is what I
went to see him for. [ made an appointment with
him and went to see him about that.

Q. In this talk of April 21st, 1924, was anything
said about, your purchasing furniture or Mr. Myers
purchasing furniture or anything of that kind? A.
Not a word.

Q. Was the talk confined to one subject? A. Yes,
sir.

Q. And what was the subject? A. The subject
was as to whether the business had been sold or
not, and we didn’t get any information on that
point. Oh, yes, we did; he told us that he had sold
most, of his interest to Mr. Bloch, that he still re-
tained part of the stock of the company.

Cross-examination by Mr. Bilder.

Q. He told you in that conversation that he sold
most of his stock to Mr. Bloch and that he had re-
tained a part of the stock himself? A. Yes, sir.

Q. Well, I thought you said in your direct exami-
nation that you didnt know anything about the
corporation until after April 21st? A. Well, that
is what he told me.

Q, As a matter of fact— A. I am telling you
what he told me.
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0. As a matter of fact, you knew prior to this
conversation that this was a corporation carrying
on this business? A. No, sir.

Q. You did not? A. No.

2 You were getting these checks from time to
time, weren’t you? A. Yes, siir.

Q& You saw the name president and treasurer on
them, didn’t you? A. Didn’t pay any particular at-
tention to it,

The Cburt: Didn’t you see it? He didnt
ask you whether you paid particular atten-
tion? Answer the question.

Witness : 1 did.

Q. Didn’t that indicate to your mind— A. No,
not under those circumstances.

Q, Under what circumstances? A. That Mr.
Worman said that he wasn’t going to trade under
his own name and that he would use a trade name
or something of that kind. I didn’t know just what
legal steps he had to take to makeit so.

Q. Do you own stock in any corporation? a.
Yes, sir.

Q. Are you an officer of any corporation? A. I
think I am.

Q. What officer are you? A. 1 am secretary.

Q. Of what company? A. Of the Free Dental
Clinical Association.

Q. That is a corporation? A. I presume it is.

Q. And you are the secretary and it has a presi-
dent and it has a treasurer, that is right, is it? A.
Yes, sir.

By the Court.

Q. Do you know of any institution at all that is
not a corporation that has a president and secre-
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tary? A. Yesi, sir; we have clubs. They are not
necessarily incorporated.

Q, How do you know that? A. Because I saw
and have the constitution and by-laws of those
clubs.

Q. You are familiar with those things, are you?
A. They weren’t incorporated.

Q. You are also familiar with corporations,
aren’t you? You know there are things of that kind
and you know corporations have presidents? A.
Yes, sir.

Q. Do you know of any institution—any body of
men, incorporated or not incorporated that has a
president? A. Incoroprated or not incorporated?
I know both kinds.

Q. Associations—association of men in business,
whether incorporated or unincorporated that have
no president? A. Well, I don’t know if business
organizations or not.

Q. I say, do you know of any association of men
engaged in business? A. No; I do not.

Q. Whether incorporated or unincorporated that
have presidents and that have not presidents? A.
Have not presidents?

Q That have presidents; you know that? A. Yes,

Q. And have not presidents ? A. Yes, sir.

Q. Do you know of any incorporation of business
men—any association of business men engaged in
business that haven’t presidents? A. No; I don’t
know of any business association.

Q. Well, this furniture company you knew they
did business? A. Yes, sir.

Q You saw the president and secretary on the
check. Didn’t that suggest itself to you that it was
a corporation? A. I never gave it any thought.
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Further cross-examination.

Q. I understood you to say that you didn’t know
a Mr. Stern in the business at all—didn’t know any
Mr. Stem? A. Never knew of him at all.

Q. And you felt that Worman’s name was on the
check and that sort of gave you some comfort, didn'’t
it? Did you ever get any checks without Mr. Wor-
man’s name on them? A. I do not recall. 1 simply
glanced at the check after it came after the first
several months and then placed it on to the bank.

Q, You were interested in the amount? A. Yes,
sir; whether they were good or not.

Q. I show you three checks, one dated November

Oq 5th, 1921, one dated November 23rd, 1921, and one
dated February 2nd, 1921. These checks bear the
name of Mr. Stern, do they not? A. They certainly
do.

Q. And they haven®* Mr. Worman’s name on
them, have they? A. His name isn’t on them.

Q. You got those checks, did you not? A. Yes,
sir. That is the first time I saw Mr. Stern’s name.

Q. They didn’t raise your suspicion about the
thing at all? A. Not at all.

Q. Well, as a matter of fact, doctor, at the time
when—in April, 1924—about that time—property
in upper Market Street began to boom, didn’t it?
A. I don’t know whether it did or not.

Q. Well, now you ‘were interested in that prop-
erty at that time, weren’t you? A. We were in-
terested in it at that time and a good many years
before.

Q. And for a number of years before that prop-
erty was a drudge on your hands, wasn’t it? A

40 Well, it was------
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Q. Give you a lot of trouble? A. No; it was
carrying itself.

Q. Did you ever tell anybody that you would
love to get rid of it, that it was a drudge on your
hands? A. I may have. [ may have said 1 was
willing to>sell it.

Q. And this lease that, was made with you by Mr.
Worman, at the time, which gave you an increase
of $2,000, was a mighty good lease for you, wasn'’t
it? It gave you an immediate increase of £2,000 a
year instead of waiting until the expiration of that
Crown lease. It was a good lease for you, wasn’t
it? A. Not necessarily.

The Court: This property is near Wash-
ington Street, is it?

Witness: No; near Plane—above Plane.

The Court: Property has gone up pretty
well.

Witness: Well, there have always been
offers on it.

The Court: Answer the question. You
know the property has gone up pretty well
in that neighborhood.

Witness: Since 1924.

The Court: No. From 1921 to 1924, it
really came into the Market at a big price.

Witness: 1 don’t think so. I don’t think
there were any offers at that time—that isi,
offers at that time that were tempting. We
have had plenty of offers on it all through
these years. There wasn’t any offer that
came up to what our estimate of it was.

Further ero>ss-examination.

Q. That was a good lease to you at the time it
was made? A, Not particularly.
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Q. Gave yon an increase of $2,000? A. Not par-
ticularly.

Q. Not particularly? A. No; it wasn’t up to our
expectationsi.

% Didn’t it give you immediately $2,000 a year
instead of waiting four years!—taking four years at
$6,000? A. Yesi; it was better than what we had
had.

Q. If you had been able to get out of this lease in
April, 1924, you could have rented the store at a
much higher rate, couldn’t you? A. Probably.

Q. Well, you know that, don’t you? A. Probably.

Q. And you know it to be so? A. In April, 1924?

Q. Yes; when you were trying to break this lease.
A. Well, I had no offers—I had no' definite way of
knowing whether it would be or not.

Q. If rents had gone down in that neighborhood,
you would hayve tried to break it? [ mean you
would have been glad to have this—I mean if the
rent had gone down in that neighborhood? A. If
the rent had gone down?

Q. Yes. You wouldn’t have been anxious to break
the lease then because there was an assignment.
A. There was plenty of property to be had around
that neighborhood.

Q. Won’t you answer my question? A. Why, I
suppose we would be willing to let it ride or make
some new arrangements.

Redirect examination by Mr. Lane.

Q. You understood, did you not, from the lease,
that the lease was to be cancelled at the option of
the landlord? A. What was that?

Q. That the lease was to be cancelled or forfeited
at the option of the landlord? A. Yes, sir.
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Q. And you don’t know what, I assume, would
have influenced you if the rent had gone down—
there might have been some other influences, I sup-
pose, that might have induced you-----

The 'Court: He would have held on to it
like grim death.

Q@ Mr. Bornstein, do you recollect now ever hav-
ing seen the name of Stern on these checks?

The Court: Never noticed it until now,
is that right?
Witness: That is right,

Q. Do you know that there are associations whol
are actually engaged, or who were actually engaged
in business, who had by name president and secre-
tary and yet not incorporated? A. It seems to me I
have some recollection of some such a concern, but
I am not clear on the subject.

Q. Do you happen to know that there is a statute
specifically providing for suits against such asso-
ciations engaged in business? A. No, I do not,

Q. You don’t know that, and you don’t happen to
know how Chinese restaurants are run with presi-
dents and secretaries? A. No, I do not.

Q. And yet not incorporated? That is all.

Charles M. Myers, recalled for further direct ex-

amination.

By Mr. Lane.

Q. Mr. Myers, have you located any memorandum
from which you can determine definitely now when

20
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Charles M. Myers—For Defendants—Recalled.
Philip Bornstein—For Defendants—Direct.

it was that yon first knew that this Lincoln Furni-
ture Company was a corporation? A. On Thurs-
day, the 17th of April, 1924.

Q. How did you ascertain it at that time? A.
Because | was in Trenton that day on business. I
said I wasn’t sure whether it was before or after
the 21st, It is the 17th. 1 found there------

The Court: That is all.

Philip Bornstein, SWOIN for defendant.
Direct examination by Mr. Lane.

Q, Where do you live? A. 77 Goldsmith Avenue.

Q. What is your business? A. Why, at present
I am in the real estate business.

Q, Were you one of the owners of this building
that is involved in this controversy? A. Yes, sir.

Q. Were you present at the time that there was
some talk between Mr. Zodikow and Mr. Myers with
reference to the giving of an option? A. I think I
was there, sir.

Q. Ho you remember what took place at that
talk? A. Well, we simply on that day, when the
option was drawn, we simply agreed on the terms,
that is, rental and time.

Q. Was anything said at that time with respect
to the intent of Mr. Wornian to have this business
operated by a corporation or anything of that kind
that you recollect? A. Not at that time.

Q. Now, do you remember any talk with the New
York lawyer and Mr. Worman and Mr. Myers in
the negotiating for the lease after this option was
given? A. Yes, sir. Right before the lease was
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consummated Mr. Myers said we had trouble enough
with the two previous tenants and we had decided,
my brother and I, we would not take another cor-
poration on a lease—we would not give another cor-
poration a lease.

Q, Now, what was said with respect to the cor-
poration, do' you remember? A. Mr. Worman, just
asi has been testified, said he didn’t want, to do
business, under his own name, if we would have any
objection to his using a trade name. We said we
wouldn’t, but no corporation any more.

Q. Was anything said during any of those talks
as to it being all right that the corporation—the
lease would be made to the individual but the cor-
poration would pay the rent that the lease would
be given anyhow in favor of the corporation, or any-
thing of that kind? A. There was nothing said how
the rent was going to be paid.

Q. After this lease was made, do' you remember
any time when Mr. Worman came to you— (with-
drawn). Was there any time that Mr. Worman
came to>you and said he had formed his corporation
and he thought it advisable that there should be a
lease made to the corporation, that you said it
would be all right, because you accepted the checks
or anything of that kind? A. I never met Mr. Wor-
man after we left Mr. Myers’ office.

The 'Court: He said he met the doctor,
not this gentleman.

Q. Did you have any conversation with Mr. Wor-
man after the lease was signed? A. I had not. I
did not see him any more after that.

Q. Did you know that this business was being
operated by a corporation? A. No, I did not.

Q. You were not sure of it? A. I was not sure.
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Q. Did you know that the lease had been as-
signed or had you any knowledge of any assignment
of any lease to anybody? A. No; I never knew
there was any assignment of any lease. As far as
I knew, Worman was on the lease. That is all I
knew.

Q. Do you know now, as a matter of fact, except
from what you have discovered in this suit, that
there has been any assignment of this lease? A.
Wei?, after we gave it to Mr. Myers to investigate,
then we found there was an assignment of the lease.

Q. Well, before that time, had you any knowl-
edge? A. No, no knowledge.

Cross-examination bp Mr. Bilder.

Q. Mr. Bernstein, did you bank any of these
checks yourself? A. When my brother was in
Europe.

Q. That was about three months in a year? A.
About that.

Q. And the checks would come to you and you
would bank them? A. That is right.

Q. All these checks you banked were Lincoln
Furniture Company, Worman, president. A. That
is all—Worman, president, yes, sir.

Q. Are you connected with any corporation? A.
I have been, yes, sir.

Q. What officer have you been in a corporation?
A. Oh, various, generally secretary.

Q. Business corporations? A. I was in the the-
atrical business—theatre. We had a chain of the-
atres in which I was connected.

Q. And you operated as a corporation? A. Yes,
sir.

Q What was your position? A. Secretary.

Q. It had a president? A. Yes, sir.
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Q. You are familiar with the fact that there are
corporations? A. Oh, sure.

Q And that men frequently organize corpora-
tions to carry on business? A. Yes, sir.

Q, And when they hare those corporations, they
usually have officers like president and secretary,
As a matter of fact, you don’t know of any corpo-
ration that hasnt a president and secretary, do
you? A. No.

Q. Another thing I wanted to ask you, Mr. Born-
stein. You say you are in the real estate business?
A. T am since the first of the year.

Q. Isn’t it a fact, Mr. Bornstein, that in 1924,
when you decided that you wanted to break this
lease that there had been a, rise in the valuation in
this neighborhood and it would have been very
advantageous to you to have broken the lease? A.
I don’t know, in 1924. In 1924? 1 don’t remember.

Q. You don’t remember?

The Court: Too far back?
Witness : No; it ain’t too far back, but I
wasn’t interested in real estate.

Qt Why did you as one of the owners of this
property want to break the lease? A. When you
make an agreement with a man and lie------

The Court: Because it would benefit him.
If it is going to hurt him he wouldnt do it,
it isn’t likely.

Mr. Lane: It is his option.

The Court: He might bite off his own
nose.

Mr. Lane: Be very foolish for him to do
1t.

pq

20

X1

4«



10

30

40

126

N. A. Bormtein—For Défis.—Recalled—Direct.

Dr. NEtwTON A. Bqrnsitein, recalled for further
direct examination.

By Mr. Lane.

Q. Do you remember an occasion when Mr. Wor-
man came to>you and asked you with respect to some
alterations that were to be made in this property?
A. No.

Q. Don’t you remember that occasion atjail? A.
I do not.

Mr. Lane: We are through, with the ex-
ception of one witness, Mr. Albert Fried,
who had no connection with this matter. Mr.
Louis Fried did have a conversation with re-
spect to the property. He is a real estate
man who has no connection with these people.

The 'Court: Is it agreed if he took the
stand he would deny the conversation?

Mr. Lane: He would testify that he had
no conversation of any kind, nature or de-
scription.

The Court.: Will you agree that he would
LOtestify if produced?

Mr. Bilder: I will agree to that, yes, sir.

Testimony Close».
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This Indenture, made this Eighth day of De-
cember, One Thousand Nine Hundred and Nine-
teen, between Philip Bornstein and Newton A.
Bornstein, Of the City of Newark, in the County
of Essex and State of New Jersey, party of the
first part, and Car1 Worman, of the City of New
York, in the County of New York and State Qf New
York, party of the second part:

Witnesseth, that the said party of the first part,
for and in consideration of the rents, covenants and
agreements hereinafter mentioned, reserved and
contained on the part and in behalf of the party
of the second part, to be paid, kept and performed,
have hereby let and rented to the said party of the
second part, and the said party of the second part
has hereby hired and taken from the said party of
the first part:

All those certain store premises known and desig-
nated as number 47 Market Street, in the City of
Newark, Essex County, New Jersey.

To have and to hold the said above mentioned
and described premises with the appurtenances
unto the said party of the second part, for and
during and until the full end and term of ten years
from the first day of January, Nineteen Hundred
and Twenty, then next ensuing, yielding and pay-
ing therefor unto the said party of the first part,
their heirs or assigns, the yearly rent of Eight
Thousand Dollars, said rent to be payable monthly
in advance; that is, the sum of six hundred and
sixty six dollars and sixty six cents on the first day
of each and every month during the term hereby
granted.

Provided al ways, however, that if the rent above
reserved, or any part thereof, shall be behind or
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unpaid on any day of payment whereon the same
ought to be paid as aforesaid, or if default shall
be made in any of the covenants herein contained
on the part and behalf of the said party of the
second part, to be paid, kept and performed, then
and from thenceforth, it shall and may be lawful
for the said party of the first part, their heirs or
assigns, into and upon the said demised premises
and every part thereof wholly to re-enter, and the
same to have again, re-possess and enjoy, as in their
first and former estate, anything hereinbefore con-
tained to the contrary thereof in any wise notwith-
standing, but such re-entry shall not cancel the
obligation of the party of the second part to pay
the rent heretofore provided.

And the said party of the second part covenants
and agrees to and with the said party of the first
part, their heirs or assigns, by these presents, that
the said party of the second part shall and will
yearly and every year during the term hereby
granted, or any renewal thereof, well and truly pay
or cause to be paid unto the said party of the first
part, their heirs or assigns, the said yearly rent
herein reserved on the days and in the manner
limited and prescribed for the payment thereof,
without any deduction, fraud, default or other de-
lay, according to the true intent and meaning of
these presents, and that on the last day of the said
term or other sooner determination of the estate
hereby granted, the said party of the second part,
shall and will peaceably and quietly, leave, sur-
render and yield up to the said party of the first
part, their heirs or assigns, all and singular the
said demised premises.

And it is further agreed that if the said rent or

"any part thereof shall be unpaid on any day where-

on the same ought to be paid as aforesaid, or if the
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said premises shall be abandoned or become vacant
or be deserted during the said term, or any renewal
thereof, or if default shall be made in any of the
covenants herein contained on the part of the said
party of the second part, it shall not be the duty
of the party of the first part to re-let the same in
diminution of the damages of the party of the sec-
ond part, but the said party of the second part
hereby authorizes the said party of the first part,
their heirs or assigns, agents or attorney, to re-
enter the same at their option, and to re-let them
as agent of the said party of the second part in
the name of the party of the second part, or of the
said party of the first part, applying the rent so
received, first to the payment of the expenses of
re-entering, and then to the payment of the rent
reserved by this lease, and the balance, if any, to
pay over to the said party of the second part, and
the said party of the second part hereby covenants
and agrees to pay to the said party of the first part,
their heirs or assigns, any deficiency between the
amount received on such re-letting and the rent re-
served by this lease.

And it is further agreed that in case of re-entry
by the said party of the first part, and whether they
shall re-let as agent of the said party of the second
part, or not, that the said party of the second part
shall be liable to the said party of the first part
for a sum equal to the rent hereby reserved, and
payable at the same periods, less any sum that shall
be received by the said party of the second part for
rent of the said premises for said periods.

And the said party of the second part, covenants
and agrees that he will not use or permit the said
premises or any part thereof to be used for any
other purpose than a store for the sale of furniture
and carpets, without the written consent of the
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party of the first part, their heirs or assigns, under
penalty of forfeiture and damages,

The party of the second part does further prom-
ise and agree that he will not re-let or under-let
the said premises or any part thereof nor assign
this lease, without the written consent of the party
of the first part, their heirs or assigns, under pen-
alty of forfeiture and damages.

And the said party of the second part hereby
agrees that the said party of the first part, their
heirs and assigns, may enter into and upon the said
premises at reasonable hours in the daytime to<ex-
amine the same, and at any time during the last
six months of the term hereby granted or any re-
newal thereof, to exhibit them from ten o’clock in
the morning until five o’clock in the afternoon, Sun-
days and holidays excepted, to any person or per-
sons, and to put up notices “To Let” or “For Sale”
on the outside wall thereof.

And the said party of the second part further
agrees to indemnify and save harmless the said
party of the first part, their heirs or assigns, from
any loss or damage to any person or persons using
or being upon said premises or any part thereof,
during the term of this lease or any renewal
thereof.

And the said party of the second part further
agrees that he will make any and all repairs to said
premises during the term of this lease or any re-
newal thereof, and that the said party of the first
part are not to be responsible or chargeable for
any repairs to said premises.

And it is further agreed that in the event that
the said party of the second part makes an assign-
ment for the benefit of his creditors or shall be
adjudicated a bankrupt, or if a receiver, assignee
or trustee shall be appointed for his property or
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estate, then the party of the first part may, at their
option terminate this lease by giving thirty days
notice to the party of the second part, or to his
assignee, receiver or trustee, or other officer of the
court in charge of his assets and affairs, and upon
the expiration of said thirty day period, this lease
shall thereupon become and be null and void.

And the said party of the second part covenants
and agrees that no alterations, additions or im-
provements shall be made to said premises without
the written consent and approval of the said party
of the first part, their heirs or assigns, and all
such alterations, additions or improvements shall
be made at the expense of the said party of the
second part, and in a workmanlike manner, and in
accordance with the ordinances of the City, or any
department thereof, and with the laws of the State
of New Jersey, and the rules of the Board of Under-
writers, and at the expiration of the said term, or
any termination of this lease, shall remain upon, be
surrendered with said premises as a part thereof,
and shall belong to and become the immediate prop-
erty of the said party of the first part.

And it is further understood and agreed that
if any alterations are required by any department
of the City of Newark or of the State of New Jer-
sey, said alterations shall be made at the expense
of the party of the second part.

And it is further agreed between the parties here-
to that in case of the total destruction of the prem-
ises by fire during the first two years of this lease,
this lease shall not be thereby terminated, but the
said party of the first part shall use all due and
reasonable diligence in rebuilding said building,
but in case of the partial destruction of said prem-
ises by fire at any time during the term of this
lease or any renewal thereof, the said party of the
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first part shall use all due and reasonable diligence
in repairing said building, the rent to abate while
the premises remain untenantable, either because
of the total or partial destruction of said building.

And it is further agreed that the said party of
the second part will insure and keep insured #¢lu
plate glass on said premises for its full value and
will pay all premiums for such insurance.

And it is further understood and agreed that
said party of the second part in addition to the
yearly rent to be paid as aforesaid, shall pay all
water rents and charges for the use of water on
said premises during the term of this lease or any
renewal thereof.

And the said party of the first part, for them-
selves, their heirs and assigns, do covenant and
agree by these presents that the said party of the
second part paying the said rent hereby reserved
and performing the covenants and agreements here-
in contained on his part, the said party of the sec-
ond part shall and may at all times during the said
term hereby granted, or any renewal thereof, peace-
ably and quietly have, hold and enjoy the said de-
mised premises without any let, suit, trouble o*
hindrance of or from the said party of the first
part, their heirs or assigns, or any other person or
persons whomsoever.

And it is further expressly agreed that the party
of the second part shall have the privilege, at his
option, of a further period of five years, from the
first day of January, Nineteen Hundred and Thirty,
at a yearly rental that will net the party of the
first part five and one half per cent on the then
appraised value of said property, which valuation
shall be fixed by three disinterested appraisers, one
to be chosen by each of the parties hereto and the
two appraisers shall select the third, but it is hereby
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understood and agreed that the said yearly rental
shall not be less than the sum of $10,000, which
renewal shall be upon the same agreements and
conditions as contained herein, and said rental
when fixed shall be payable monthly in advance on
the first day of each and every month, beginning
with January 1, 1930, provided, that the said party
of the second part shall give to the said party of
the first part a notice in writing on or before the
Ist day of January, 1929, that he will exercise said
option.

And it is further agreed that this instrument
shall not be a lien against the said premises in re-
spect to any mortgage or mortgages that may here-
after be placed against said premises, provided that
the total principal due on all such mortgages, to-
gether with any mortgages now on said premises,
shall not exceed the sum of Seventy Thousand Dol-
lars, and that the recording of mortgage or mort-
gages not exceeding in the total, together with ex-
isting mortgages, said Seventy Thousand Dollars
shall have preference and be superior and prior in
lien to this lease, irrespective of the date of record-
ing, and the said party of the second part hereby
agrees to execute any such instrument which may
be deemed necessary or proper to further effect
subordination of this lease to any such mortgage or
mortgages.

In Witness Whereof, the parties hereto have
hereunto set tlieir respective hands and seals the
day and year first above written. Executed in
duplicate.

PHILIP BORNSTEIN (Seal)
NEWTON A. BORNSTEIN (Seal)
CARL WORMAN (Seal)

Signed, sealed and delivered
in the presence of

Charges M. Myers ,

JO

20

30 *



134
Exhibit C-2.

(Check)

LINCOLN FURNITURE CO.
47 Market St.

No. 115 Newark, N. J., 1/5 1919.

10 Pay to the order of P. &N. Bornstein $666.66/100
Six hundred and sixty-six and 66/100 Dollars

LINCOLN FURNITURE CO.
Carl Worman President
S. Goldste in Treasurer
To the
Merchants National Bank

55-7 Newark, N. J.

(Stub on lefi-hand side of cheek)

2 . .. .

0 This check is issued in full payment of
items herewith. Endorsement hereon,
by payee or agent is acknowledgment
and receipt in full thereof. No other
receipt is required. If not correct,
return at once with explanation.

Rent for January.
(Endorsed on hack)
A P. & N. Bornstein
Union National Bank
5
1920 7 Jan
Newark, N. J.

Perforated stamp “P A I D.”

40
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This is to certify, that the undersigned citizens
of the United States of America, do hereby asso-
ciate themselves into a corporation, under and by
virtue of the provisions of an act of Legislature of
the State of New Jersey, entitled “An Act Concern-
ing Corporations (revision of 1896),” and the sev-
eral supplements thereto and acts amendatory
thereof, and do severally agree to take the number
of shares of capital stock set opposite their respec-
tive names.

Fir st : The name of the corporation is Lincoln

Furniture Co.

Sec ond : The location of the principal office in
this State is at No. 47 Market Street, in the City of
Newark, County of Essex.

The name of the statutory agent therein and in
charge thereof, upon process against this corpora-
tion may be served 1S Samuel Goldstein.

Third: The objects for which this corporation
is formed are:

(a) To carry on all or any of the businesses of
manufacturers, merchants, wholesale and retail,
importers, exporters, and generally without limita-
tion as to class of products and merchandise but
especially of furniture of every class and descrip-
tion.

(b) To manufacture, purchase or otherwise ac-
quire, hold, own, mortgage, sell, assign, transfer, in-
vest, trade, deal in and deal with goods, wares, and
merchandise of every class and description.

(c) To purchase, lease, hire or otherwise ac-
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unimproved, of every kind and description, and to
sell, dispose of, lease, convey and mortgage said
property or any part thereof. To acquire, hold,
lease, manage, operate, develop, control, build,
erect, maintain for the purposes of said company,
construct, re-construct or purchase either directly
or through ownership of stock in any corporation,
any lands, buildings, offices, stores, warehouses,
mills, shops, factories, plants, gas houses, machin-
ery, rights, easements, permits, privileges, fran-
chises, licenses, and all other things which may at
any time be necessary or convenient in the judg-
ment of the Board of Directors for the purposes
of the company. To sell, lease, hire or otherwise
dispose of the lands, buildings or other property
of the company, or any part thereof.

The corporation shall have power to conduct its
business in all its branches, have one or more offices,
and unlimitedly to hold, purchase, mortgage and
convey real and personal property in the State of
New Jersey, and as well in all other States, and
in all foreign countries.

Fourth : The total authorized capital stock of
this corporation is One Hundred and Twenty-five
Thousand Dollars ($125,000), divided into Twelve
Hundred and Fifty (1250) shares of the par value
of One Hundred Dollars ($100) each.

Fifth : The names and post-office addresses of
the incorporators and the number of shares sub-
scribed for by each, the aggregate of such subscrip-
tion being the amount of capital stock with which
the company will commence business, are as fol-
lows :
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No. of
Name Post-Office Address ~ Shares
Carl Worman 180 Mott Street, 6
New York City
Julius Worman 47 Market Street, 1
Newark, N. J.
Fred J. Sterne 310 West 86th Street, 2
New York City
Samuel Gold st ein 1408 Sterling Place, 1
Brooklyn, N. Y.

Sixth : The period of existent of this company
is to be perpetual.

In Witness Whereof, we have hereunto set our
hands and seals this Tenth day of December A. D.,
Nineteen Hundred and Nineteen.

CARL WORMAN (L.&)
JULIUS WORMAN (L.S.)
FRED J. STERNE (L.S.)
SAMUEL GOLDSTEIN (L. S.)

Signed, sealed and delivered
in the presence of

Jacob Lubetkin.
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State of New Jersey,)
County of Essex, u 0%

Be it remembered, that on this 10th day of De-
cember, Nineteen Hundred and Nineteen, before
me, an Attorney at Law of New Jersey, personally
appeared Carl Worman, Julius Worm an, Fred
Sterne and Samuel Goldste in WhO, I am satisfied
are the persons named in and who executed the
foregoing certificate, and I having first made known
to them the contents thereof, they did acknowledge
that they signed, sealed and delivered the same as
their voluntary act and deed for the uses and pur-
poses therein expressed.

JACOB LUBETKIN,
An Attorney at Law of New Jersey.

Endorsed:

“Recei ve d in the Clerk’s Office of the County of
Essex, on the 11" day of Dec. A. D. 1919: and
recorded in Book 65 of Inc. Buss. Co’s, for said
County, Page--------

John H. Scott
Clerk.
Per J N.”

“Fil ed and Recorded
Dec 12 1919
Thomas F. Martin
Secretary of State.”
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STATE OF NEW JERSEY

Department of State.

I, Thomas F. Martin, Secretary of State of the
State of New Jersey, do hereby Certify that the
foregoing is a true copy of the Certificate of Incor-
poration of Lincoln Furniture Co., and the endorse-
ments thereon, as the same is taken from and com-
pared with the original filed in my office on the
Twelfth day of December, A. D. 1919, and now
remaining on file and of record therein.

In Testimony Whereof, I have hereunto set my
hand and affixed my Official Seal at Trenton, this
Twelfth day of December, A. D. 1919.

THOS. F. MARTIN,
(Seal) Secretary of State.

20

30

40
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Exhibit C-4.
Eleven Cheeks.

{Check)

LINCOLN FURNITURE CO.
47 Market St.

No. 172 Newark, N. J., Feb. 2, 1920.

Pay to the order of P. & N. Bornstein $666.66/100
Six hundred and sixty six and 66/100 Dollars

LINCOLN FURNITURE CO.
Carl Worman President
S. Goldste in Treasurer

To the
Merchants National Bank
55-7 Newark, N. J.

(Stub on left-hand side of check)

This check is issued in full payment of
items herewith. Endorsement hereon,
by payee or agent is acknowledgment
and receipt in full thereof. No other
receipt is required. If not correct,
return at once with explanation.

Rent for Feb.

(Endorsed on back)
P. & N. Bornstein
Union National Bank
5

Feb 4 1920
Newark, N. J.

Perforated Stamp “PAID”
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{Check)

LINCOLN FURNITURE CO.
47 Market St.

No. 201 Newark, N. J., 3/1 1920. 10

Pay to the order of P. & N. Bornstein $666.66/100
Six hundred and sixty six and 66/100 Dollars

LINCOLN FURNITURE CO.
Carl Worman President
S. Goldste in Treasurer

To the
Merchants National Bank

557 Newark, N. J. 20

{Stub on left-hand side of check)

This check is issued in full payment of
items herewith. Endorsement hereon,
by payee or agent is acknowledgment
and receipt in full thereof. No other
receipt is required. If not correct,
return at once with explanation.

{Endorsed on back) 30

P. & N. Bornstein
Union National Bank
5

Mar 8 1920
Newark, N. J.

Perforated Stamp “PAID”
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(Chech)
No. 14a Newark, N. J., 4/1 1920.
NATIONAL NEWARK AND ESSEX
10 BANKING CO. 55-1
Pay to the order of P. & N. Borenstein
Six hundred sixty-six and 66/100........ Dollars
$666.66/100

LINCOLN FURNITURE CO.
Carl Worman Pres.
S. Gol dste in Treas.

20
(Endw'sed on bach)

P. & N. Bornstein

Union National Bank
5
Apr 9 1920
Newark, N. J.

qaq Perforated Stamp “PAID”

40
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(Check)
No. 179 Newark, Jfl J., May 1, 1920.
NATIONAL NEWARK AND ESSEX
BANKING CO. 55-1 10
Pay to the order of B. & J. Borenstein
Six hundred sixty-six 66/100...................... Dollars
$666.66/100

CARL WORMAN
S. GOLDSTEIN

(Printed on left-hand margin of check) 20

Lincoln Furniture Co.
47 Market Street
Newark, N. J.

(Endorsed on back)

for Rent in advance
$666.66

Deposit for 30
P. & N. Bornstein

Union National Bank
5
May 3 1920
Newark, N. J.

Perforated Stamp “PAID”
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(Chech)

LINCOLN FURNITURE CO.
47 Market St.

_ No. 1024 Newark, N. J., June 1, 1920.
Pay to the order of P. & N. Bornstein $666.66/100
Six hundred sixty-six 66/100................ .Dollars

LINCOLN FURNITURE CO.
Carl Worman President
S. Goldstein Treasurer
To
National Newark
& Esseix Banking Co.

55-1 Newark, N. J.
20 ,

(Stub on left-hand side of check)

This check is in settlement of the
following invoices
Date Amount
In advance
for June
Amount of check 666.66
If incorrect please return
30 No receipt necessary

(Endorsed on bach)
P. & N. Bornstein

Union National Bank
5
Jun 2 1920
Newark, N. J.

40 Perforated Stamp “PAID”
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{Check)

.LINCOLN FURNITURE CO.
47 Market St.

No. 1104 Newark, N. J., 7/1 1920.

Pay to the order of P. & N. Bornstein $666.66/100
Six hundred sixty-six and 66/100.............. Dollars

LINCOLN FURNITURE CO.

Carl Worman President

S. Goldstein Treasurer
To

National Newark
& Essex Banking Co.
55-1 Newark, N. J. 20
{Stub on left-hand side of check)

This check is in settlement of the

following invoices
Date

Rent for
July 1920

If incorrect please return
No receipt necessary

Amount

30
{Endo?'sed on back)

Deposit for
P. & N. Bornstein

Union National Bank
5

Jul 3 1920
Newark, N. J.

Perforated Stamp “PAID” 40
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(Check)

LINCOLN FURNITURE CO.
47 Market St.

No. 1184 Newark, N. J., August 2, 1920.

Pay to tlie order of P. & N. Bornstein $666.66/100
Six hundred sixty-six 66/100............. Dollars

LINCOLN FURNITURE CO.
Carl Worman President

S. Goldstein Treasurer
To

National Newark
& Essex Banking Co.
20 55-1 Newark, N. J.

(Stub on left-hand side of check)

This check is in settlement of the
following invoices

Date Amount
Aug.
Amount of check 666.66

If incorrect please return

No receipt necessary
30

(Endorsed on hack)

Deposit for
P. & N. Bornstein

Union National Bank
5
Aug 3 1920
Newark, N. J.

40 Perforated Stamp “PAID”
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{Check)

LINCOLN FURNITURE CO.
47 Market St.

No. 1257 Newark, N. J., 9/1, 1920.
Pay to the order of P. & N. Bornstein $666.66/100
Six hundred sixty-six 66/100........................ Dollars

LINCOLN FURNITURE CO.
Carl Worman President

S. Goldstein Treasurer
To

National Newark

& Essex Banking Co.

55-1 Newark, N. J. 20

(Stub on left-hand side of cheek)

This check is in settlement of the
following invoices

Date Amount
Advance
rent for
Sept. 1920

If incorrect please return
No receipt necessary 30

(Endorsed on back)

Deposit for
P. & N. Bornstein

Union National Bank
5
Sep 2 1920

Newark, N. J.
40

Perforated Stamp “PAID”
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(Check)

LINCOLN FURNITURE CO.
47 Market St.

No. 1330 Newark, N. J., October 4, 1920.
10 Pay to the order of P. & N. Bornstein $666.66/100
Six hundred sixty-six 66/100.......... ...c.......... Dollars

LINCOLN FURNITURE CO.
Carl Worman President
S. Goldstein Treasurer
To
National Newark

& Essex Banking Co.
55-1 Newark, N. J.

20 (Stub on left-hand side of check)

This check is in settlement of the
following invoices

Date Amount
Rent for
month of
October $666.66
Total of invoices 666.66
Amount of check 666.66

If incorrect please return
No receipt necessary
(Endorsed on back)

Deposit for
P. & N. Bornstein

Union National Bank

40
Oct 7 1920

Newark, N. J.
Perforated Stamp “PAID”
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(Check)

LINCOLN FURNITURE CO.
47 Market St.

No. 1383 Newark, N. J., November 1, 1920.

Pay to the order of P. & N. Bornstein $666.66/100
Six Hundred Sixty Six 66/100. .......... Dollars

LINCOLN FURNITURE CO.
Carl Worman President
S. Goldstein Treasurer
To
National Newark

& Essex Banking Co.
55-1 Newark, N. J.

20
(Stub on left-hand side of check)
This check is in settlement of the
following invoices
Date Amount
Rent for
November 666.66
Total of invoices 666.66
Amount of check 666.66
If incorrect please return
No receipt necessary
(Endorsed on back)
Deposit for
P. & N. Bornstein
Union National Bank
5
Nov 9 1920 40
Newark, N. J.

Perforated Stamp “PAID”
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{Chech)

LINCOLN FURNITURE CO.
47 Market St.

No. 1442 Newark, N. J., November 30, 1920.

10 Pay to the order of P. & N. Bornstein $666.66/100
Six Hundred Sixty Six 66/100.................... Dollars

LINCOLN FURNITURE CO.

Carl Worman President
To

National Newark
& Essex Banking Co.
55-1 Newark, N. J.

{Stub on left-hand side of check)

This check is in settlement of the
following invoices

Date Amount
Rent for
month of
December 1920 666.66
Total of invoices 666.66
30 Amount of check 666.66

If incorrect please return
No receipt necessary

{Endorsed on back)

Deposit for
P. & N. Bomstein

Union National Bank
5
48 Dec 7 1920
Newark, N. J.

Perforated Stamp “PAID”
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Thirty-nine Checks.
(Check)

LINCOLN FURNITURE CO.
47 Market St.

No. 1497 Newark, N. J., Jan. 3,1921.

Pay to the order of P. & N. Bornstein $666.66/100
Six Hundred Sixty Six 66/100...........c.......... Dollars

LINCOLN FURNITURE CO.
Car1 Worman
President

To

National Newark
& Essex Banking Co. «
55-1 Newark, N. J.

(Stilb on left-hand side of check)

This check is in settlement of the
following invoices

Date Amount
Rent for
month of
January 1921 666.66
Total of invoices 666.66
Amount of check 666.66

If incorrect please return
No receipt necessary

10

30

40
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(Endorsed on bach)

Deposit for
P. & N. Bornstein

10 Pay to the order of
Any Bank, Banker or Trust Co.
Jan 17 1921
National Newark & Essex Banking Co.
55-1 Newark, N. J. 55-1

Fidelity Union Trust Co.
5
Jan 15 1921
Newark, N. J.
20
Perforated Stamp “PAID”

(Check)

LINCOLN FURNITURE CO.
47 Market St.

No. 1582 Newark, N. J., February 5, 1921.

30 Pay to the order of P. & N. Bornstein $666.66/100
Six Hundred Sixty Six 66/100...................... Dollars

LINCOLN FURNITURE CO.
Carl Worman
President

To
National Newark
& Essex Banking Co.
46 55-1 Newark, N. J.
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(Stub on left-hand side of check)

This check is in settlement of the
' following invoices

Date Amount
Kent for 10
Mo. of Feb.
1921 666.66
Total of invoices 666.66
Amount of check 666.66

If incorrect please return
No receipt necessary

(Endorsed on back) 20
Deposit for
P. & N. Bornstein

Fidelity Union Trust Co.
5
Feb 9 1921
Newark, N. J.

Perforated Stamp “PAID”
30

40
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{Check)

LINCOLN FURNITURE GO.
47 Market St.

No. 1637 Newark, N. J., March 1st, 1921.

10 Pay to the order of P. & N. Bornstein $666.66/100
Six Hundred Sixty Six 66/100. .......... .Dollars

LINCOLN FURNITURE CO.
Carl Worman

President
To
National Newark
& Essex Banking Co.
55-1 Newark, N. J.
“m (Stub on left-hand side of check)

This check is in settlement of the
following invoices

Date Amount
Rent for
month of March 666.66
Total of invoices 666.66
Amount of check 666.66

If incorrect please return
No receipt necessary

(Endorsed on back)
Deposit for
P. & N. Bornstein

Fidelity Union Trust Co.
5
40 Mar 9 1921
Newark, N. J.,

Perforated Stamp “PAID”
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{Check)

LINCOLN FURNITURE CO.
47 Market St.

No. 1697 Newark, N. J., April 18, 1921.

Pay to the order of P. & N. Bornstein £666.66/100
Six Hundred Sixty Six 66/100..................... Dollars

LINCOLN FURNITURE CO.
Carl Wor man

Treasurer
To

National Newark
& Essex Banking Co.
55-1 Newark, N. J.

{Stub on left-hand side of check)

This check is in settlement of the
following invoices

Date Amount
Rent for
month,of
April 1921 666.66
Total of invoices 666.66
Amount of check 666.66

If incorrect please return
No receipt necessary

{Endorsed on back)
P. & N. Bornstein
Fidelity Union Trust Co.
5

May 7 1921
Newark, N. J.

Perforated Stamp “PAID”

10

20
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(Check)

LINCOLN FURNITURE CO.
47 Market St.

A No. 1718 Newark,. N. J., May 5th, 1921.
Pay to the order of P. & N. Bornstein $666.66/100
Six Hundred Sixty Six 66/100. .........c.......... Dollars

LINCOLN FURNITURE CO.
Carl Worman
President
To
National Newark
& Essex Banking Co.

55-1 Newark, N. J.
20

(Stub on left-hand side of check)

This check is in settlement of the
following invoices

Date Amount
Rent for
month of
May 1921 666.66
Total of invoices 666.66
Amount of check 666.66

If incorrect please return
No receipt necessary
(Endorsed on hack)
P. & N. Bornstein

Fidelity Union Trust Co.
5
May 7 1921
Newark, N. J.

Perforated Stamp “PAID”
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(Check)

LINCOLN FURNITURE CO.
47 Market St.

No. 1789 Newark, N. J., June 8th, 1921.

Pay to the order of P. & N. Bornstein $666.66/100
Six Hundred Sixty Six 66/100..................... Dollars

LINCOLN FURNITURE CO.
Carl Worman

President
To

National Newark
& Essex Banking Co.
55-1 Newark, N. J.

(Stub on left-hand side of check)

This check is in settlement of the
following invoices

Date Amount
Rent for
month of
June 1921 666.66
Total of invoices 666.66
Amount of check 666.66

If incorrect please return
No receipt necessary

(Endorsed on back)

Deposit for
P. & N. Bornstein

Fidelity Union Trust Co.
5
Jun 11 1921
Newark, N. J.

Perforated Stamp “PAID”

10

20

30
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(Check)

LINCOLN FURNITURE CO.
47 Market St.

No. 1841 Newark, N. J., July 11th, 1921.

A Pay to the order of P. & N. Bornstein $666.66/100
Six Hundred Sixty Six 66/100............ Dollars

LINCOLN FURNITURE CO.
Carl Worman
President
To
National Newark

& Essex Banking Co.
55-1 Newark, N. J.

20
(Stub on left-hand side of check)
This check is in settlement of the
following invoices
Date Amount
Rent for
month of
July 1921 666.66
Total of invoices 666.66
Amount of check 666.66
If incorrect please return
No receipt necessary
(Endorsedl on back)
Deposit for
P. & N. Bornstein
Fidelity Union Trust Co.
40

5
Jul 13 1921
Newark, N. J.

Perforated Stamp “PAID”
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(Check)

LINCOLN FURNITURE 00.
47 Market St.

No. 1892 Newark, N. J., August 1, 1921.

Pay to the order of P. & N. Bornstein $666.66/100
Six Hundred Sixty Six and 66/100. .... .Dollars

LINCOLN FURNITURE CO.
Carl Wor man
President
To
National Newark
& Essex Banking Co.
55-1 Newark, N. J.

(Stub on left-hand side of check)

This check is in settlement of the
following invoices

Date Amount
Rent for
month of
August 666.66
Total of invoices 666.66
Amount of check 666.66

If incorrect please return
No receipt necessary

(Endorsed on back)

Deposit for
P. & N. Bornstein

Fidelity Union Trust Co.

5
Aug 2 1921
Newark, N. J.
Perforated Stamp “PAID”

10

20

30

40
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{Chech)

LINCOLN FURNITURE 00.
47 Market St.

No. 1953 Newark, N. J., September 7, 1921.

Pay to the order of P. & N. Bornstein $666.66/100
Six Hundred Sixty Six 66/100. ................. Dollars

LINCOLN FURNITURE CO.
Carl Wor man
To President
National Newark
& Essex Banking Co.
55-1 Newark, N. J.

[Stub on left-hand side of check)

This check is in settlement of the
following invoices

Date Amount
Rent for
month of
September 666.66
Total of invoices 666.66
Amount of check 666.66

If incorrect please return
No receipt necessary

(Endorsed on back)

Deposit for
P. & N. Bornstein

Fidelity Union Trust Co.
5
Sep 9 1921
Newark, N. J.

Perforated Stamp “PAID”
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(Check)

LINCOLN FURNITURE CO.
47 Market St.

No. 2049 Newark, N. J., October 6th, 1921.
Pay to the order of P. & N. Bornstein $666.66/100
Six Hundred Sixty Six 66/100. .............. .Dollars

Par in New York City through the Northern New
Jersey Clearing House

LINCOLN FURNITURE CO.
Carl Worman

To President
National Newark

& EssEtx Banking Co.
55-1 Newark, N. J.

(Stub on left-hand side of check)

This check is in settlement of the
following invoices

Date Amount
Rent for
month of Oct. $666.66
Total of invoices 666.66
Amount of check 666.66

If incorrect please return
No receipt necessary

(Endorsed on back)

Deposit for
P. & N. Bornstein

Fidelity Union Trust Co.
5
Oct 7 1921
Newark, N. J.

Perforated Stamp “PAID”

20

40
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(Check)

LINCOLN FURNITURE 00.
47 Market St.

No. 2157 Newark, N. J.| November 5, 1921.

Pay to the order of P. & N. Bornstein $666.66/100
Six Hundred Sixty Six 66/100.........c........ -.. Dollars

Par in New York City through the Northern New
Jersey Clearing House

LINCOLN FURNITURE CO.
Fred J. Sterne
Treasurer

To
National Newark
& Essex Banking Co.
55-1 Newark, N. J.

(Stub on left-hand side of cheek)

This check is in settlement of the
following invoices

Date Amount
Rent for
month of
Nov. 1921 666.66
Total of invoices 666.66
Amount of check 666.66

If incorrect please return
No receipt necessary



163

Complainants Exhibit C-5.

(Endorsed on back)

P. & N. Bornstein
Deposit for
R. & N. Bornstein

Fidelity Union Trust Co.
5
Nov 12 1921
Newark, N. J.

Perforated Stamp “PAID”

(Check)
LINCOLN FURNITURE CO.
47 Market St.
No. 2234 Newark, N. J., December 3, 1921.

Pay to the order of P. & N. Bornstein $666.66/100
Six Hundred Sixty Six 66/100.................... Dollars

Par in New York City through the Northern New
Jersey Clearing House

LINCOLN FURNITURE CO.
Fred J. Sterne
Treasurer

To

National Newark
& Essex Banking Co.
55-1 Newark, N. J.

10
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(Stub on left-hand side of check)

This check is in settlement of the
following invoices

10 Date Amount
Rent for
month
December, 1921.
If incorrect please return
No receipt necessary

(Endorsed on back)

P. & N. Bornstein
Rachel & N. A. Bornstein

20
Fidelity Union Trust Co.
5
Dec 7 1921
Newark, N. J.
Perforated Stamp “PAID”
30

40
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(Check)

LINCOLN FURNITURE CO.
47 Market St.

No. 2309 Newark, N. J., January 10,1922,
Pay to the

Order of Rachael & N. A. Bornstein $666.66/100
Six Hundred Sixty Six 66/100.........ccccuvenee. Dollars

Par in New York City through the Northern New
Jersey Clearing House

LINCOLN FURNITURE CO.
Carl Worman
President

To
National Newark
& Essex Banking Co.
55-1 Newark, N. J,

(Stub on left-hand side of check)

This check is in settlement of the
following invoices

Date Amount
Rent for
month of
January 1922 666.66
Total of invoices 666.66
Amount of check 666.66

If incorrect please return
No receipt necessary

10

20

30

40
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(Endorsed on back)
Deposit for
Kachel &N. A. Bornstein

Fidelity Union Trust Co.
5
Jan 18 1922
Newark, N. J.

Perforated Stamp “PAID”

(Check)
LINCOLN FURNITURE CO.
47 Market St.
No. 2467 Newark, N. J., March 11, 1922.

Pay to the

Order of Rachael & N. A. Bornstein $666.66/100
Six Hundred Sixty Six 66/100........c..c..c....... Dollars

Par in New York City through the Northern New
Jersey Clearing House

LINCOLN FURNITURE CO.
Carl Worman
President

To

National Newark
& Essex Banking Co.
55-1 Newark, N. J.
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(Stub on left-hand side of check)

This check is in settlement of the
following invoices

Date Amount
Rent for
March 666.66
Total of invoices 666.66
Amount of check 666.66

If incorrect please return
No receipt necessary

(Endorsed on back)
Rachel & N. A. Bornstein

Received payment
Through the Newark Clearing House
Prior Endorsements Guaranteed
Mar 20 1922
Fidelity Union Trust Co. No. 5

Perforated Stamp “PAID”

10

20

30
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{Check)

LINCOLN FURNITURE CO.
47 Market St.

No. 2531 Newark, N. J., April 5, 1922.

10 Pay to the
Order of Rachael & N. A. Bornstein $666.66/100
Six Hundred Sixty Six 66/100.................. Dollars

Payable in New York City through the
Northern New Jersey Clearing House

LINCOLN FURNITURE CO.
Carl Worman
To President
National Newark
20 & Essex Banking Co.
55-1 Newark, N. J.

{Stub on left-hand side of check)

This check is in settlement of the
following invoices

Date Amount
Rent for mo.
of April 1922 666.66
Total of invoices 666.66
Amount of check 666.66

If incorrect please return
No receipt necessary

{Endorsed on back)

Deposit for
Rachel & N. A. Bornstein

Received payment
Through the Newark Clearing House
Prior Endorsements Guaranteed
Apr 11 1922
Fidelity Union Trust Co. No. 5

perforated Stamp “PAID”
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(Check)

LINCOLN FURNITURE CO.
47 Market St.

No. 2601 Newark, N. J., May Ist, 1922.

10
Pay to the

Order of Rachael & N. A. Bornstein $666.66/100
Six Hundred Sixty Six 66/100. ................... Dollars

Payable in New York City through the
Northern New Jersey Clearing House

LINCOLN FURNITURE CO.
Carl Wor man
President
To
National Newark 20
& Essex Banking Co.
55-1 Newark, N. J.

(Stub on left-hand side of check)

This check is in settlement of the
following invoices
Date Amount
Rent for month
of May 1922
If incorrect please return
No receipt necessary

30

(Endorsed on back)

Received payment
Through the Newark Clearing House
Prior Endorsements Guaranteed
May 2 1922
Fidelitv Union Trust Co. No, 5

Perforated Stamp “PAID” 40
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(Check)

LINCOLN FURNITURE GO.
47 Market St.

No. 2658 Newark, N. J., May 26, 1922.
Pay to the

Order of Rachel & N. A. Bornstein $666.66/100
Six Hundred Sixty Six 66/100.................Dollars

Payable in New York City through the
Northern New Jersey Clearing House

LINCOLN FURNITURE CO.
Carl Wor man
To President
National Newark
& Essex Banking Co.
55-1 Newark, N. J.

(Stub on left-hand side of check)

This check is in settlement of the
following invoices

Date Amount
Rent for
June, 1922 666.66
Amount of check 666.66

If incorrect please return
No receipt necessary

(Endorsed on backj

For Deposit
Rachel & N. A. Bornstein

Received payment
Through the Newark Clearing House
Prior Endorsements Guaranteed
May 27 1922
Fidelity Union Trust Co. No. 5

Perforated Stamp “PAID”
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{Check)

LINCOLN FURNITURE CO.
47 Market St.

No. 2759 Newark, N.J., July Ist, 1922.
Pay to the

Order of Rachel & N. A. Bernstein $666.66/100
Six Hundred SixtySix 66/100................. .Dollars

Payable in New York City through the
Northern New Jersey Clearing House

LINCOLN FURNITURE CO.
Carl Worman
To President
National Newark
& Essex Banking Co.
55-1 Newark, N. J.

{Stub on left-hand side of check)

This check is in settlement of the
following invoices

Date Amount
Rent for
July 1922 666.66

If incorrect please return
No receipt necessary

{Endorsed on back)

For Deposit
Rachel and N. A. Bornstein

Received payment
Through the Newark Clearing House
Prior Endorsements Guaranteed
Jul 6 1922
Fidelity Union Trust Co. No. 5

Perforated Stamp “PAID”

10

20

30

40
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(Check)

LINCOLN FURNITURE CO.
47 Market St.

No. 2821 Newark, N. J., August 1st, 1922.

Pay to the
Order of Rachel & N. A. Bornstein $666.66/100
Six Hundred Sixty Six 66/100. ................. .Dollars

Payable in New York City through the
Northern New Jersey Clearing House

LINCOLN FURNITURE CO.
Carl Worman
To President

National Newark
& Essex Banking Co.
55-1 Newark, N. J.

(Stub on left-hand side of check)

This check is in settlement of the
following invoices

Date Amount
Rent for
August 1922 666.66

If incorrect please return
No receipt necessary

(Endorsed on back)
Rachel and N. A. Bornstein

Received payment
Through the Newark Clearing House
Prior Endorsements Guaranteed
Aug 9 1922
Fidelity Union Trust Co. No. 5

Perforated Stamp “PAID”
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Complainant’s Exhibit C-5.

(Check)

LINCOLN FURNITURE CO.
47 Market St.

No. 2886 Newark, N. J., September 2nd, 1922.
10
Pay to the

Order of Rachel & N. A. Bornstein $666.66/100
Six Hundred Sixty Six 66/100................. . .Dollars

Payable in New York City through the
Northern New Jersey Clearing House

LINCOLN FURNITURE CO.
Carl Wor man

To President

National Newark

& Essex Banking Co. 20
55-1 Newark, N. J.

(Stub on left-hand side of check)

This check is, in settlement of the
following invoices

Date Amount
Rent for
Sept. 1922 666.66

If incorrect please return

. 30
No receipt necessary

(Endorsed on back)

For Deposit
Rachel & N. A. Bornstein

Received payment
Through the Newark Clearing House.
Prior Endorsements Guaranteed
Sep 7 1922
Fidelity Union Trust Co. No. 5 40

Perforated Stamp “PAID”
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Complainant’s Exhibit C-5.

(Check)

LINCOLN FURNITURE OO.
47 Market St.

No. 2948 Newark, N. J., October 4th, 1922.
Pay to the

Order of Rachel & N. A. Bornstein $666.66/100
Six Hundred Sixty Six 66/100...................Dollars

Payable in New York City through the
Northern New Jersey Clearing House

LINCOLN FURNITURE CO.
Carl Worman
To President
National Newark

~8 & Essex Banking Co.
55-1 Newark, N. J.

(Stub on left-hand side of check)

This check is in settlement of the

following invoices
Date Amount
Rent for
month of
g October, 1922
If incorrect please return

No receipt necessary

(Endorsed on back)

For Deposit
Rachel and N. A. Bornstein

Received payment
Through the Newark Clearing House
Prior Endorsements Guaranteed
40 Oct 9 1922
Fidelity Union Trust Co. No. 5

Perforated Stamp “PAID”



Complainant’s Exhibit C-5.

(Check)

LINCOLN FURNITURE GoO.
47 Market St.

No. 3077 Newark, N. J., Noy. 3rd, 1922.
Pay to the

Order of Rachel & N. A. Bornstein $666.66/100
Six Hundred Sixty Six 66/100....................... Dollars

Payable in New York City through the
Northern New Jersey Clearing House

LINCOLN FURNITURE CO.
Carl Worman
To President
National Newark
& Essex Banking Co.
55-1 Newark, N. J.

(Stub on left-hand side of check)

This check 1s in settlement of the
following invoices

Date Amount
Rent for the
month of
November 1922 666.66

If incorrect please return
No receipt necessary

(Endorsed on back)

Pay to the Order of
Fidelity Union Trust Co.
Newark, N. J.

Rachel and N. A. Bornstein

Received payment
Through the Newark Clearing House
Prior Endorsements Guaranteed
Nov 9 1922
Fidelity Union Trust Co. No. 5

Perforated Stamp “PAID”



Complainant’s Exhibit C-5.

(Check)

LINCOLN FURNITURE CO.
47 Market St.

No. 3208 Newark, N. J., December 2nd, 1922.

Pay to tlie
Order of Rachel & N. A. Bornstein $666.66/100
Six Hundred Sixty Six 66/100...................... Dollars

Payable in New York City through the
Northern New Jersey Clearing House

LINCOLN FURNITURE CO.
Carl Wor man
To President
National Newark
& Essex Banking Co.
55-1 Newark, N. J.

(Stub on left-hand side of check)

This check is in settlement of the
following invoices

Date Amount
Rent for
month of
Dec. 1922 666.66

If incorrect please return
No receipt necessary

(Endorsed on back)

For Deposit
Rachel & N. A. Bornstein

Received payment
Through the Newark Clearing House
Prior Endorsements Guaranteed
Dec 6 1922
Fidelity Union Trust Co. No. 5

Perforated Stamp “PAID”
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Complainants Exhibit C-5.

(Check)

LINCOLN FURNITURE CO.
47 Market St.

No. 3318 Newark, N. J., Jan. 3rd, 1923.

Pay to the 10
Order of Rachel & N. A. Bernstein $666.66/100
Six Hundred Sixty Six 66/100. .............. Dollars

Payable in New York City through the
Northern New Jersey Clearing House

LINCOLN FURNITURE CO.

Carl Worma n
To President
National Newark
& Essex Banking Co. 20
55-1 Newark, N. J.

{Stub on left-hand side of check)

This check i1s in settlement of the
following invoices

Date Amount
Rent for
January 1923 666.66

If incorrect please return

No receipt necessary 30

{Endorsed on back)
Rachel &N. A. Bornstein

Received payment
Through the Newark Clearing House
Prior Endorsements Guaranteed
Jan 9 1923
Fidelity Union Trust Co. No. 5

Perforated Stamp “PAID” 40
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Complainant’s Exhibit G-5.

(Check)
LINCOLN FURNITURE CO.
47 Market St.
No. 3423 Newark, N. J., Feb. 3rd, 1923,
Pay to the
Order of Rachel & N. A. Bornstein $666,66/100
Six Hundred Sixty Six 66/100........... Dollars

Payable in New York City through the
Northern New Jersey Clearing House

LINCOLN FURNITURE CO.
Car1 Worman

To President
National Newark
20 & Essex Banking Co.
55-1 Newark, N. J.
(Stub on left-hand side of check)
This check is in settlement of the
following invoices
Date Amount
Rent for
February 1923 666.66
_ If incorrect please return
No receipt necessary
(Endorsed on back)
For Deposit
Rachel & Newton A. Bornstein
Received payment
Through the Newark Clearing House
Prior Endorsements Guaranteed
Feb 9 1923
46 Fidelity Union Trust Co. No, 5

Perforated Stamp “PAID”
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Complainant’s Exhibit C-5.

{Check)

LINCOLN FURNITURE COMPANY
47 Mark et Street

No. 3595 Newark, N. J., March 3rd, 1923.

Pay to the
Order of Rachel & N. A. Bornstein $>666.66/100'
Six Hundred Sixty Six 66/100. a.................. Dollars

Payable in New York City through the
Northern New Jersey Clearing House

LINCOLN FURNITURE COMPANY
Carl Worman
To President
Natio nal New ar k
& Essecx Banking Co.
55-1 Newark, N. J.

{Stub on left-hand side of check)

This check is in settlement of the
following invoices

Date Amount
Rent for
month of
March, 1923 666.66

If incorrect please return
No receipt necessary

(Endorsed on back)

For Deposit
Rachel & N. A. Bornstein

Received payment
Through the Newark Clearing House
Prior Endorsements Guaranteed
Mar 9 1923
Fidelity Union Trust Co. No. 5

Perforated Stamp “PAID”

10

20

30
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Complainant®*s Exhibit C-5.

(Check)

LINCOLN FURNITURE COMPANY
47 Marke t Street

No. 3598 Newark, N. J., April 2nd, 1923.
ﬁay t'o“the

Order of Raeliael & N. A. Bornstein $666.66/100
Six Hundred Sixty Six 66/100. ............... .Dollars

Payable in New York City through the
Northern New Jersey Clearing House

LINCOLN FURNITURE COMPANY
Carl Worman
To President
Nation al Newhrk
& Essex Banking Co.
55-1 Newark, N. J.

(Stub on left-hand side of check)

This check is in settlement of the
following invoices

Date Amount
Rent for
month of
April 1923 666.66

If incorrect please return
No receipt necessary

(Endorsed on back)

For Deposit
Rachel and N. A. Bornstein

Received payment
Through the Newark Clearing House
Prioj? Endorsements Guaranteed
Apr 7 1923
Fidelity Union Trust Co. No. 5

Perforated Stamp “PAID”
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Complainant’s Exhibit 0-5.

(Check)

LINCOLN FURNITURE COMPANY
47 Marke t Street

No. 3687 Newark, N. J., May 1st, 1923,

Pay to the
Order of Rachael & N. A. Bornstein $666.66/100
Six Hundred Sixty Six 66/100..................... Dollars

Payable in New York City through the
Northern New Jersey Clearing House

LINCOLN FURNITURE COMPANY
Carl Worman
To President
Nation al Newa rk
& Esselx Banking Co.
55-1 Newark, N. J.

(Stub on left-hand side of check)

This check is in settlement of the
following invoices

Date Amount
Rent for the
month of
May 1923 666.66

If incorrect please return
No receipt necessary

(Endorsed on back)

For Deposit
Rachel and N. A. Bornstein

Received payment
Through the Newark Clearing House
Prior Endorsements Guaranteed
May 8 1923
Fidelity Union Trust Co. No. 5

Perforated Stamp “PAID”

10
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Complainant’s Exhibit C-5.

(Check)

LINCOLN FURNITURE COMPANY
47 Marke t Street

No. 3755 Newark, N. J., June Ist, 1923.

10 Pay to the
Order of Radical & N. A. Hornstein $666.66/100
Six Hundred Sixty Six 6 6/100........Dollars

Payable in New York City through the.
Northern New Jersey Clearing House

LINCOLN FURNITURE COMPANY
Carl Worman
T® President
Nat ional Newar k
20 & Essex Banking Co.
55-1 Newark, N. J.

(Stub on left-hand side of check)

This check is in settlement of the
following invoices

Date Amount
Rent for
month of
June, 1923 666.66

If incorrect please return
No receipt necessary

(Endorsed, on back)

For Deposit
Rachel and N. A. Bornstein

Received payment
Through the Newark Clearing House ,
Prior Endorsements Guaranteed
40 Jun 8 1923
Fidelity Union Trust Co. No. 5

Perforated Stamp “PAID”
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Complainant*s Exhibit C-5.

(Check)

LINCOLN FURNITURE COMPANY
47 Market Str eet

No. 3854 Newark, N. J., July 2nd, 1923.

Pay to the
Order of Radical & N. A. Bornstein $666.66'100
Six Hundred Sixty Six 66/100...................... Dollars

Payable in New York City through the
Northern New Jersey Clearing House

LINCOLN FURNITURE COMPANY
Carl Worman
To President
National Newark
& Essex Banking Co. 20
55-1 Newark, N. J.

10

(Still) on left-hand side of check)

This check is in settlement of the
following invoices
Date Amount
Rent for
July 1923 666.66
If incorrect please return

No receipt necessary 30

(Endorsed on back)

For Deposit
Rachel & N. A. Bornstein

Received payment
Through the Newark Clearing House
Prior Endorsements Guaranteed
Jul 10 1923
Fidelity Union Trust Co. No. 5 40

Perforated Stamp “PAID”
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Complainant’s Exhibit C-5.

(Check)

LINCOLN FURNITURE COMPANY
47 Market Street

No. 3954 Newark, N. J., August 1st, 1923.
Pay Yo the

Order of Rachael & N. A. Bornstein $666.66/100
Six Hundred Sixty Six 66/100................ . Dollars

Payable in New York City through the
Northern New Jersey Clearing House

LINCOLN FURNITURE COMPANY
Carl Worman
To President

National Newark
& Essex Banking Co.
55-1 Newark, N. J.

(Stub on left-hand side of check)

This check is in settlement of the
following invoices

Date Amount
Rent for
month of
August, 1923 666.66'

If incorrect please return
No receipt necessary
(Endorsed on back)

For Deposit
Rachel and N. A. Bornstein

Received payment
Through the Newark Clearing House

Aug 8 1923
Prior Endorsements Guaranteed
Fidelity Union Trust Co. No. 5

Perforated Stamp “PAID”
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Complainant’s Exhibit C-5.

(Check)

LINCOLN FURNITURE COMPANY
47 Market Street

No. 4087 Newark, N. J., Sept. 1st, 1923.

Pay to the 10
Order of Rachael & N. A. Bornstein $666.66/100

Six Hundred Sixty Six 66/100. .................. Dollars

Payable in New York City through the
Northern New Jersey Clearing House

LINCOLN FURNITURE COMPANY
Carl Worm an
To Pres.
National Newark
& Essex Banking Co. 20
55-1 Newark, N. J.

(Stub on left-hand side of check)

This check is in settlement of the
following invoices
Date Amount
Rent for
September 1923 666.66
If incorrect please return
No receipt necessary 1P

(Endorsed on back)

For Deposit
Rachel and N. A. Bornstein

Received payment
Through the Newark Clearing House

Sep 6 1923
Prior Endorsements Guaranteed
Fidelity Union Trust Co. No. 5 40

Perforated Stamp “PAID”



10
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Complainant’s Exhibit C-5.

(Check)

LINCOLN FURNITURE COMPANY
47 Market Street

No. 4170 Newark, N. J., Oct. 1st, 1923.
Pay to the

Order of Rachaeli& N. A. Bornstein $666.66/100
Six Hundred Sixty Six 66/100 Dollars

Payable in New York City through the
Northern New Jersey Clearing House

LINCOLN FURNITURE COMPANY
Car1 Worman
To Pres.
National Newark
& Essek Banking Co.
56-1 Newark, N. J.

(Stub on left-hand side of check)

This check is in settlement of the
following invoices

Date Amount
Rent for
October 1923 666.66

If incorrect please return
No receipt necessary

(Endorsed on back)

For Deposit
Rachel and N. A. Bornstein

Received payment
Through the Newark Clearing House

Oct 4 1923
Prior Endorsements Guaranteed
Fidelity Union Trust Co. No. 5

Perforated Stamp “PAIDn
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Complainant’s Exhibit C-5.

(Check)

LINCOLN FURNITURE COMPANY
47 Market Street

No, 4300 Newark, N. JIf November 3rd, 1923.

Pay to the
Order of Rachael & N. A. Bornstein $666.66/100
Six Hundred Sixty Six 66/100.................... .Dollars

Payable in New York City through the
Northern New Jersey Clearing House

LINCOLN FURNITURE COMPANY
Carl Worman
To Pres.
National Newark
&Essex Banking Co.
55-1 Newark, N. J.

(Stub on left-hand side of cheek)

This check is in settlement of the
following invoices

Date Amount
Rent for
November, 1923 666.66

If incorrect please return
No receipt necessary
(Endorsed on back)

For Deposit
Rachel and N. A. Bornstein

Received payment
Through the Newark Clearing House

Nov 8 1923
Prior Endorsements Guaranteed
Fidelity Union Trust Co. No. 5

Perforated Stamp “PAID”

on
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0
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Complainant’s Exhibit C-5.

(Check)

LINCOLN FURNITURE COMPANY
47 Market Street

No. 4369 Newark, N. J., December 1st, 1923.

Pay to the
Order of Rachael & N. A. Bornstein $666.66/100'
Six Hundred Sixty Six 66/100 Dollars

Payable in New York City through the
Northern New Jersey Clearing House

LINCOLN FURNITURE COMPANY
Carl Worman
To Pres.
National Newark

& Essex Banking Co.
55-1 Newark, N. J.

(Stub on left-hand side of check)

This check is in settlement of the
following invoices

Date Amount
Rent for
month of
December, 1923 666.66

If incorrect please return
No receipt necessary
(Endorsed on back)

For Deposit
Rachel & N. A. Bornstein

Received payment
Through the Newark Clearing House

Dec 6 1923
Prior Endorsements Guaranteed
Fidelity Union Trust Co. No. 5

Perforated Stamp “PAID”
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Complainant’s Exhibit C-5.

(Check)

LINCOLN FURNITURE COMPANY
47 Market Str eet

No. 4508 Newark, N. J., January 5th, 1924,

10
Pay to the

Order of Rachael & N. A. Bornstein $666.66/100
Six Hundred Sixty Six 66/100................... Dollars

Payable in New York City through the
Northern New Jersey Clearing House

LINCOLN FURNITURE COMPANY
Carl Worman
Pres.
To
National Newark
& Essex Banking Co.
55-1 Newark, N. J.

20

(Stub on left-hand side of check)

This check is in settlement of the
following invoices

Date Amount
Rent for
month of o
Feb. 1924 666.66

If incorrect please return
No receipt necessary

(Endorsed on back)

For Deposit
Rachel and N. A. Bornstein

Received payment
Through the Newark Clearing House

Jan 12 1924
Prior Endorsements Guaranteed
Fidelity Union Trust Co. No. 5

Perforated Stamp “PAID”



Complainants Exhibit 0-5,

(Check)

LINCOLN FURNITURE COMPANY
47 Market Street

No. 4571 Newark, N. J., February 2nd, 4,924.

Pay to the
Order of Rachael & N. A. Bornstein $666.66/10(}
Six Hundred Sixty Six 66/100., ....... Dollars

Payable in New York City through the
Northern New Jersey Clearing House

LINCOLN FURNITURE COMPANY

Fred J. Sterne
To Treas.
National Newark

& Essex Banking Co.

55-1 Newark, N. J.

(Stub on left-hand side of check)

This check is in settlement of the
following invoices

Date Amount
Rent for
month of
Feb. 1924 666.66

If incorrect please return
No receipt necessary

(Endorsed on back)

For Deposit
Rachel &N. A. Bornstein

Received payment
Through the Newark Clearing House

Feb 8 1924
Prior Endorsements Guaranteed
Fidelity Union Trust Co. No. 5

Perforated Stamp “PAID”
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(Check)

LINCOLN FURNITURE COMPANY
47 Market Street

No; 4662 Newark, N. 1., Mar. 1st, 1924,
Pay to the

Ordel* of Rachael & N. A. Bornstein $666.66/100
Six Hundred Sixty Six 66/100......... .......... Dollars

Payable in New York City through the
Northern New Jersey Clearing House

LINCOLN FURNITURE COMPANY
Carl Worman
To Pres.
National Newark
& Essex Banking Co.
55-1 Newark, N. J.

(Stub on left-hand side of check)

This check is in settlement of the
following invoices
Date Amount
Rent for
month of
March 1924
If incorrect please return
No receipt necessary

(Endorsed on back)

For Deposit
Rachel and N. A. Bornstein*

Received payment
Through the Newark Clearing House

Mar 4 1924
Prior Endorsements Guaranteed
Fidelity Union Trust Co. No. 5

Perforated Stamp “PAID”
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Complainant’s Exhibit GS.

(Check)

LINCOLN FURNITURE COMPANY
47 Market Stre et

No. 4842 Newark, N. J., Apr. lst, 1924.

Pay to the
Order of Rachael & N. A. Bornstein $666.66/100
Six Hundred Sixty Six 66/100.. . .Dollars

Payable in New York City through the
Northern New Jersey Clearing House

LINCOLN FURNITURE COMPANY
J. W. Franken
Mgr.
20 Louis Riyel lo
Bookkeeper

To

National Newark
& Essex Banking Co.
55-1 Newark, N. J.

(Stub on left-hand side of check)

This check is in settlement of the

30 following invoices
Date Amount
Rent for the
month of
April 1924 666.66

If incorrect please return
No receipt necessary

40
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Exhibit C-6.
Minute Book of Complainant.

Minutes of Complainant’s stockholders meeting
relating to offer of Carl Woman to transfer busi-
ness and lease to complainant and acceptance of
said offer printed at page

PIIHTEE 4 . . 10
Complainant’s directors meeting authorizing ac-
ceptance of said offer and said offer printed at
pages
Exhibit C-7.
Telephone Market 1778
N. A. BORNSTEIN, D.D.S. 20
942 Broad Street
Newark, N. J.
May 22, 1922.
Lincoln Furniture Co.
47 Market St.
Newark, N. J.
Attention Mr. Worman.
80

Dear Sir:

In order to meet taxes June 1st would ask you
to send check for June rent, May 31 and greatly
oblige

Yours very truly,

N. A. BORNSTEIN,
for Rachel & N. A. Bornstein.



20
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Exhibit C-8.

May 26, 1922.
Mr. N. A. Bornstein,
942 Broad St.,
Newark, N. J.
My dear Mr. Bornstein:

Replying to yonr letter of recent date we are
pleased to enclose herewith check for $666.66, rent
for the month of June. 1 am sure it is a pleasure
for us to be able to help you out at this time.

Respectfully yours,

LINCOLN FURNITURE CO.
LR :AL
Enc. 1

Exhibit C-9.
Seven Letters.

July 8, 1922’
Rachel & N. A. Bornstein,
642 High St.,
Newark, N. J.
Dear Madam:

We are enclosing herewith letter received from
The Schedule Rating Office of N. J. which is self-
explanatory.

Very truly yours,

LINCOLN FURNITURE CO.
LR :AL
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Complainant’s Exhibit 0-9.

Aug. 5th, 1922.
Mr. Philip Bornstein,
642 High St.,
Newark, N. J.

Dear Sir: 10

Enclosed please find check for $666.66, drawn to
Rachel & N. A. Bornstein for rent for the month
of August 1922.

This in accordance with his advice of June 22nd,
1922,

Yours very truly,

LINCOLN FURNITURE CO.
LR :LR 20

Oct, 4, 1922.

Mr. Philip Bornstein,
642 High St., 1
Newark, N. J.

Dear Sir:

Enclosed please find check for $666.66 rent for
month of October, 1922. 30

Very truly yours,

LINCOLN FURNITURE CO.
AL :AL
Enc. 1
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Complainant’s Exhibit C-9.

Phones 8241-8242 Market

LINCOLN FURNITURE CO.
Furniture, Rugs, Bedding, Phonographs
47 Market Street
Opp. Court House

Newark, N. J., Dec. 24, 1923.

Mr. R. Bornstein,
642 High St.,
Newark, N. J.

Dear Sir:

We are enclosing herewith bill for repairs to
roof at 47 Market St.

Kindly forward check to us by return mail, and
oblige

Yours truly,

LINCOLN FURNITURE CO.,
L. Rivello.

Enc.

(Pen and ink addenda)

Kindly read your lease, page 4, paragraph 3:
“And the said party of the second part further
agrees that he will make any and ALL repairs to
said premises during the term of this lease.

Resp yours,

PH. BORNSTEIN.
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Complainant’s Exhibit 0-9.

Newark, N. J., Jan. 11, 1924.
Lincoln Furniture &>

Gentlemen:

Kindly mail checks for rent to Mrs. Ph. Born-
stein, 77 Goldsmith Ave., Newark. 642 High Str.
is the old address.

Resp yours,

PH. BORNSTEIN.

March 1, 1924.

Mr. P. Bernstein,
77 Goldsmith Aye.,
Newark, N. J.

Dear Sir;

Enclosed please find check for rent for month of
March, 1924. Kindly send receipt, and oblige

Yours truly,

LINCOLN FURNITURE CO.
Fnc.

10

20

30
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Complainant’s Ewhibit G-9.

Telephone Market 17X8

N. A. BORNSTEIN, D.D.S.
942 Broad Street
Newark, N. J..

April 3, 1924,

Lincoln Furniture Company,
47 Market St.,
Newark, N. J.

Gentlemen,

We are in receipt of a check dated April 1, 1924,
for $666.66, signed Lincoln Furniture Company,
by J. W. Frankel Manager and Louis Biyello,
bookkeeper, which check we are herewith return-
ing, as we do not recognize the Lincoln Furniture
Company as our tenants.

The lease which we hold contains a provision
that the lessee shall not re-let or assign the lease
without our written consent, which has not been
asked for or given.

Yours very truly,

RACHEL & N. A. BORNSTEIN
by N. A. Bornstein.
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Exhibit C-Il.
Assignment.

In considerat ion Of the sum of One Dollar by
the Lincoln Furniture Co., a corporation organ-
ized under the laws of the state of New Jersey, to
me, Carl Worman, of the City of New York, in
hand paid, receipt whereof is hereby acknowledged,
the lessee in the within lease from Philip Born-
stein and Newton A. Bornstein, of the City of
Newark, New Jersey, dated December 8, 1919, of
premises 47 Market Street, Newark, New Jersey,
I do nereby assign, transfer and set over to the
said Lincoln Furniture Co. the said lease to the
premises hereby demised, and all right, title and
interest in and under the same, and the said as-
signee, by the acceptance hereof, hereby agrees that
it will pay the rent in the within lease provided,
and according to the terms of said lease, and per-
form the covenants and stipulations in said lease
contained,' which are to be performed by the lessee.

This assignment is confirmatory of a certain as-
signment of said lease heretofore made by me on
the 15th day of December, 1919.

In Witness Whereof I have hereunto' set my
hand and seal, as of the 29th day of February,
1924.

CARL WORMAN (LS)

In presence of:

H. Stieglitz. s

State and County of New Yor k, ss.:

Be it remember ed that on this 4th day of March,
1924, before me, the subscriber, a Notary Public
in and for the County of New York, personally
appeared Carl Worman, who, I am satisfied, is the
person named in and who executed the foregoing

10

20

30



Complainant's Exhibit 0-11.

assignment, and I having first made known to him
the contents thereof, he did acknowledge that he
signed, sealed and delivered the same as his volun-
tary act and deed.

H. STIEGLITZ,
H. Stieglitz,

Notary Public, Kings County.
Kings Co. Clerk’s No. 381.
Kings Co. Register’s No. 4442.
Cert, filed in New York County.
New York Co. Clerk’s No. 1204.
New York Register’s No. 4132A..
Commission expires March 30, 1924.

Accept ed —as of February 29, 1924.
Lincoln Furniture Co.,
By Hedwig Sterne,
Vice Pres.
(Seal)

Exhibit D-1.

We hereby give to Carl Worman of the City of
New York the option of renting the property at
47 Market Street, Newark, New Jersey for a period
of ten years from January 1, 1920 at the yearly
rental of $8,000, with the privilege of five addi-
tional years at a yearly sum that will net us 522 7°
on the then appraised value of said property, which
said yearly rental will not be less than $10,000.
This option is made subject to the purchase by
Carl Worman of the Crown business and the as-
signment of the lease held by the Crown Company
on said property.

Dec. 1, 1919.

PHILIP BORNSTEIN.
NEWTON A. BORNSTEIN.

Witness
Charles M. Myers.
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Exhibit.

Deed from Rachel Bornstein and Philip Bom-
stein, her husband, and Newton A. Bornstein and
Margaret Bornstein, his wife, to Albert Fried,
dated July 25, 1924, and recorded same date in
Book D-71, page 33, conveying premises No. 47
Market Street, Newark, N, J.

20
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