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NEW JERSEY
S5n*0t*0

Morris County Circuit Court, )
Of the Twenty-ninth day of October, >
eighteen hundred and sixty-four, )
Pierson A. Freeman, \
s, Vv In Case,
Saruel F. Headley. j

Morris County, ss: Pierson A. Freeman puts In his place
Augustus W. Bell his attorney against Samuel F. Headle}7
in aplea <X trespass on the case,

Morris County, ss: Samuel F. Headley puts in liis place
Vancleve Dalrymple his attorney at the suit of Pierson A.
Freeman, in a plea of trespass on the case.

Morris County, ss: Samuel F. Headley the defendant,
was summoned to answer unto Pierson A. Freeman the
plaintiffin this suit of a plea of trespass on the case, and
thereupon the said plaintiff Augustus W. Bell his attorney,
complains for that whereas, long before and at the time of

>ecommitting of the grievances hereinafter next mention-

>he, the plaintiff, was seized in his demesne as of fee of
[ and in a eertain messuageous shop or building and land
wit the appurtenances, situate, lying and being in the town-

8 ip of Morris, in the said county of Morris, aud within the
jurisdiction of this court.
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Ancl whereas, the said defendant afterwards, to-wit, m
the first day of June, eighteen hundred and sixtv-one, at the
township of Morris aforesaid, to-wit, in the said county, and
within the jurisdiction aforesaid, was the possessor and a*
cupier of said messuage, lands and premises with the appu®
tenances, and during all that time then held the same of the
said plaintiff as his tenant thereof at will.

And the said defendant being so possessed thereof, lie the
said defendant afterwards, to-wit, on the first day of August,
eighteen hundred and sixty-one, at the township of Muris
aforesaid, to-wit, in the said county, and within the jurisdic*
tion aforesaid, surrendered and yielded up the possessiou d
the said premises with the appurtenances, to-wit, to the
plaintiff. Yet the defendant contriving, and wrongfully and
unjustly intending to hurt and injure the said plaintiff in hs
estate of inheritance of and in the said messuage or shop
and land with the appurtenances, during the time thatle
the said defendant was possessed of said several premises
with the appurtenances, and some time before, he, the sad
defendant, left or yielded up the possession of said premises
with the appurtenances, and whilst he the said plaintiff ves
so seized thereof as aforesaid, to-wit, on the first day of Ju
ly, eighteen hundred and sixty-one, at the township of Mor-
ris, to-wit, in the county and within the jurisdiction afore-
said, wrongfully and unjustly, and without the license ad
against the will of tiie*said plaintiff, broke down, pulled down,
prostrated, broke to pieces, spoiled and destroyed, and cax
sed and procured to be broke dowh, pulled down, prostra-
ted, broke to pieces, spoiled and destroyed the said shopa

3Q building of and belonging to the said premises, and then o
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fixed thereto, and being of great value, to-wit: of the vale
of five hundred dollars, and wrongfully and unjustly carrded
away, and caused to be carried away, the materials of tte
same, and converted and disposed thereof to his own wusg
whereby the said plaintiff was and is greatly injured, prgu
diced and damnified of and in his estate and reversionary
interest, and in his said messuage, shop or building,
land with the appurtenances; and the said plaintiff by rea
son of the premises has lost the use and occupation of t
said shop and building, and the rents and profits thereo



#tich might and otherwise would have arisen and accrued
to the said plaintiff, to-wit, at the said county of Morris.
And whereas, also the said plaintiff long before, and at
the time of the committing of the grievances hereinafter
next mentioned, he, the plaintiff, was seized in his demesue
asof fee of and in a certain other messuage, shop or build-
ing, andland with the appurtenances, situate, lying and be-
ingin the township of Morris, in the said county of Morris,
andwithin the jurisdiction of this court; and whereas, the
said defendant  afterwards, to-wit, on the first day of June,
eighteen hundred and sixty-one, at the township of Morris,
towit, in the county and within the jurisdiction aforesaid,
wes the possessor and occupier of the said messuage, shop
or building, and land with the appurtenances, and during all
that time there held the same of the said plaintiff, under
andin pursuance of a parol agreement of purchase before
then made between the said pb intiff and the said defendant
of the said messuage, shop or building with the appurte-
nances by the said defendant from the plaintiff, and the said
defendant being so possessed thereof as last aforesaid, he
the said defendant, afterwards, to-wit, on the second day of
My, in the year last aforesaid, at the said township of Mor-
s to-wit, in the county and within the jurisdiction afore-
said, surrendered and yielded up the possession of the said
prenises to the plaintiff. Yet the defendant contriving, and
wrongfully and unjustly intending to hurt and injure the
said plaintiffin his estate of inheritance of and in the said
messuage, or shop or building of land with the appurtenances
during the time that he the said defendant was possessed of
the said messuage, shop or building, with the appurtenances
and some time before, he the said defendant, left and yield-
ed up the possession of the said premises with the appurte-
nances, and whilst he, the said plaintiff, was so seized there-
of as aforesaid, to wit, on the first day of June, in the year
last aforesaid, at the said township o1 Morris, to-wit, in the
county and within the jurisdiction aforesaid, wrongfully and
unjustly, and wdthout the license and against the will of the
said plaintiff broke down, pulled down, prostrated, broke to
pieces, spoiled and destroyed, and caused and procu-
redtobe broke down, pulled down, prostrated, broke to
pieces, spoiled and destroyed the said messuage, shop or
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building of arid belonging to the said premises and then af
fixed thereto, and being of great value to-wit, of the value d
five hundred dollars ; and wrongfully and unjustly carried
away the materials of the same and converted and disposed
thereof to his own use, whereby the said plaintiff was andis
greatly injured, prejudiced and damnified of and in his es
tate and reversionary interest, and in his said messuage,
shop and buildings and land with the appurtenances, ad
the plaintiff by reason of the premises, has lost the use ad
occupation of the said shop or building, and the rents ad
profits thereof which might and otherwise would have nsn
and accrued to him the said plaintiff, to-wit, at the said coun
ty of Morris.

And whereas, also the said defendant before and at tte
time of the committing of the grievances hereinafter nest
mentioned, held and enjoyed a certain messuage or shop o
land with the appurtenances, situate, lying and being in the
township of Morris, to wit: in the County of Morris, and
within the jurisdiction of this Court, as tenant thereof tothe
said plaintiff, that is to say, as tenant thereof for so long a
time as they the said plaintiff and defendant should respec-
tively please, to wit: at the County of Morris aforesaid—
Yet the said defendant contriving and wrongfully and u
justly intending to injure, prejudice and aggrieve the sad
plaintiff in his estate of inheritance of and in the said nes
suage or shop and land with the appurtenances, duringthe
time that he the said defendant was possessed of said prem
ises with the appurtenances, and some time before, he tte
said defendant, left and yielded up the possession of sad
premises with the appurtenances, and whilst he the said plain-
tiff was so seized thereof as aforesaid, to wit: on the fist
day of July, eighteen hundred and sixty-one, at the tow-
ship of Morris, to wit ; in the County and within the jurds-
diction aforesaid, wrongfully and unjustly, and without the
license §md against the will of the said plaintiff, broke down,
pulled down, prostrated, broke to pieces, spoiled and des
troyed, and caused and procured to be broke down, PI*
down, prostrated, broke to pieces, spoiled and destroyed tre
said shop or building of and belonging to the said premises
and then affixed thereto, and being of great value, to wit:o
the value of five hundred dollars, and wrongfully and ujust-
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carried away, and caused to he carried, away the materials!
of the same, and converted and disposed thereof to 'is own
ue, whereby the s:vid plaintiff was and is greatly injured,
prejudiced and damnified of and in his, reversionary estate
andinterest, and in his said messuage, shop or building and
land with the appurtenances |and the said plaintiff by rea-
son of the premises, has lost the use and occupation of the
said shop or building, and the rents and profits thereof
which might and otherwise would have arisen to him, the
said plaintiff, to wit: at the said County of Morris.

And whereas, also the said defendant before and at the
tine of the committing of the grievances hereinafter next
mentioned, held and enjoyed a certain messuage or shop
and land with the appurtenances, situate, lying and being in
the township of Morris, and in the County of Morris, and
within the jurisdiction of this Court, as tenant thereof to the
vaid plaintiff at sufferance. Yet the said defendant contri-
ving ana fraudulently intending to hurt and injure said
plaintiffin his estate of inheritance of in and to the said
messuage or shop or other the premises with the appurte-
nances during the time that he, the said defendant, held the
sane of said plaintiff as his tenant thereof as last before
mentioned and sometime before, he the said defendant left or
yieldedup the possession of the said premises with the appur-
tenances, and whilst he the said plaintiff was seized thereof,
towit: on the first day of July, eighteen hundred and sixty-
one, at the township of Morris aforesaid, to wit: in the said
County and within the jurisdiction of this Court, wrongfully
and unjustly, and without the leave or license and against
the will of the plaintiff, broke down, pulled down, prostrated,
spailed and destroyed the rafters, beams, joists, roof, ceil-
ngs, walls, wainscots, floors, windows, window frames, doors
and door eases of and belonging to the said messuage or
shop, and wrongfully and without the leave or license, and
against the will of the said plaintiff, took and carried away
the materials, to-wit, forty cart loads of brick, forty cart loads
stones, twelve timber planks and boards of said plaintiff
thereof coming of a large value, to-wit of the value of five
hundred dollars, and converted and disposed thereof to his
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the said plaintiff was and is greatly hurt, injured, prejudiced,
and damnified of and in his said reversionary estate andin
terest of and iu his aforesaid messuage, shop or bulding
and premises with the appurtenances, to-wit, at the corty
of Morris, and by means of the said premises, he the sad
plaintiff has not only lost and been deprived of the use ad
occupation of the said shop or building, but has lost all tre
rents and profits thereof which might and otherwise wodd
have accrued to him the said plaintiff, to-wit, at the corty
of Morris aforesaid.

And whereas, also the plaintiff heretofore, to-wit, ontte
first day of April, eighteen hundred and sixty-one, at My
ristown, to-wit, in the township of Morris, in the county d
Morris and within the jurisdiction of this court, was sazd
in his demesne as of fee of and in a certain other messuage,
shop or building of land with the appurtenances, situate, Iy
ing and being in the township of Morris, in the county o
Morris, and within the jurisdiction of this court; and where-
as, heretofore, to-wit, on the day and year aforesaid, at M-
ristown, to-wit, in the said county and within the jurisdic-
tion of this court, the said plaintiff and defendant nedea
parol agreement whereby the said plaintiff at the request d
the said defendant bargained, and,, agreed to sell ad
convey to the defendant, and the defendant then ad
there bargained and agreed to purchase of the plamtff
the said messuage shop or building, land and premses
with the appnrtenances, and he the said defendant thn
and there undertook and faithfully promised the plaintiffto
pay him the sum of twelve hundred dollars upon the sid
plaintiff’s well and sufficiently granting and conveying uto
the said defendant, his heirs and assigns the said messuage,
shop and building, land and premises with the appurtenan-
ces, to have and to hold to him the said defendant, his hars
and assigns forever. And the plaintiff in fact says that &
terwards, and after the making of the said agreement andd
the promise and undertaking of the said defendant, ad
whilst he the said plaintiff was so seized thereof as aforesaid,
to-wit, on the day and year last aforesaid at Morristown, to-
wit, in the said county and within the jurisdiction aforesaid,
he the said defendant under and in pursuance of the sad
agreement of purchase, entered into the said premises wth
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the appurtenances, and was possessed thereof until as is
hereinafter stated. Yet the said defendant contriving, and
wrongfully and unjustly intending to hurt and injure the said
plantiffin his estate of inhereitance of and in the said mes-
suage or building, and premises with the appurtenances, and
during the time the said defendant was so possessed of the
sid messuage and premises with the appurtenances, and
whilst he the said plaintiff was so seized thereof as aforesaid,
to-wit, on the twentieth day of April, eighteen hundred and
sixty-one, at Morristown, to-wit, in the county and within
thejurisdiction aforesaid, wrongfully and unjustly, and with-
aut the leave or license of the said plaintiff, and against the
will of the said plaintiff, broke down, pulled down, prostrated
and destroyed the said messuage, shop or building of and
belonging to the said premises and affixed thereto, and of
great value, to-wit, of the value of five hundred dollars, and
wrongfully and unjustly carried away from off of the said
lands and premises, and the materials thereof, and convert-
ed and disposed thereof to his own use.

And the plaintiff further says, that afterwards, to-wit, on
the fifth day of August, in the year last aforesaid, at Morris-
town, to-wit, in the county, and within the jurisdiction afore-
said, he the said plaintiff was ready and willing to make,
and did make and execute a good and sufficient conveyance
and title in fee simple and for and to the said tenements and
appurtenances unto the said defendant, and then and there
offered and tendered to the said defendant the said good and
sufficient conveyance and title in fee simple of the said lands
and tenements with the appurtenances in pursuance of the
saidagreement, and then and there demanded of the said
defendant the purchase money for such conveyance in pur-
suance of the said agreement. Yet the said defendant not
regarding his said agreement and undertaking, but contri-
ving, &c., did not nor would not at the said time when the
said conveyance was so tendered by the plaintiff to the de-
fendant as aforesaid, or at any other time pay or cause
0liepaid to the plaintiff the said purchase money so as
aforesaid agreed to be paid by the defendant to the plaintiff
°r the said lands and premises or any part thereof, but then
andthere wholly neglected and refused so to do, and then

1 °Hy refused then or at any other time to complete the said
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agreement and purchase, or to accept of a conveyance of tte
said lands and hereditaments with the appurtenances to hm
the said defendant ; and the plaintiffin fact fuither says thet
afterwards, to-wit, on the fifth daj of August, eighteen hn
dred and sixty-one, at Morristown, to-wit, in the county ad
within the jurisdiction aforesaid, he the said defendant ves
requested by the plaintiff to pay him for the value of the sad
messuage, shop or building so broke down, pulled dwn
prostrated and destroyed by the said defendant, and taken
and removed off of the said lands and premises by the &
fendant as aforesaid, but he the said defendant then ad
there wholly refused, and ever since hath and still doth e
fuse to pay the plaintiff for the same, to-wit* at the said counr
ty of Morris; by reason of the said several premises, he tte
said plaintiff was and is greatly hurt, injured, prejudiced
and damnified of and in his said estate and interest, andin
his said messuage, or shop, or building and land with tte
appurtenances ; and he the said plaintiff has not only logt
and been deprived of all the profits and advantages which
might and would otherwise have arisen and accrued to hm
from the performance and completion of the said agreement
and purchase on the part of the defendant, but the plamtff
has wholly lost the use and occupation of the said shopa
building, and the rents and profits thereof which might and
otherwise would have accrued and arisen to him the sad
plaintiff, to-wit, at the said county of Morris.

And for that whereas, the said plaintiff heretofore, towit,
on the second day of July, eighteen hundred and sixty-one,
at Morristown, to-wit, in the said county of Morris and with4
in the jurisdiction of this court, was lawfully possessed asd
his own property of a certain shop or building of great valg,
to-wit, of the value of six hundred dollars, and being so ps
sessed thereof he the said plaintiff afterwards, to-wit, on the
day and year last aforesaid, at Morristown, to-wit, in the
county and within the jurisdiction aforesaid, casually lot
the said shop or building out of his possession, and the same
afterwards, to-wit, on the day and year last aforesaid &
Morristown, to-wit, in the said county and within the juis-
diction aforesaid, came to the possession of the said dden
dant by finding. Yet the said defendant well knowing tte
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sakl shop or building to be the property of the said plain-
tiff, and to belong and appertain to him, but contriving and
fraudulently intending craftily and subtly to deceive and de-
fraud the said plaintiff in this behalf, hath not as yet deliv-
ered the said shop or building to the said plaintiff, though
often requested so to do, and hath hitherto refused so to do,
and afterwards, to-wit, on the day and year last aforesaid
at Morristown, to-wit, in the county and within the jurisdic-
tion aforesaid, converted and disposed of the said shop or
building to his own use.

And whereas, the said plaintiff afterwards, to wit: on the
first day of September, eighteen hundred and sixty-one, at
Morristown, to wit: in the County of Morris, and within the
jurisdiction of this Court, was lawfully possessed as of his
own property, of certain other goods and chattels, to wit:
five hundred loads of wood, twenty doors, fifty door posts,
forty windows, forty window frames, five thousand boards,
ten thousand feet of flooring, forty stones, sixty window sash,
one hundred and fifty square yards of roof, forty loads of
bricks, forty loads of stone, forty loads of timber, forty loads
of plank, forty loads of other boards, forty loads of posts,
one hundred beams, one thousand joists, two hundred raf-
ters, of the value of eight hundred dollars, as of his own pro-
perty, and being so thereof possessed the said plaintiff after-
wards, to wit: on the day and year last aforesaid, at Morris-
town, to wit: in the County and within the jurisdiction afore-
said, casually lost the said wood, doors, door posts, windows,
window frames, boards, flooring, window sash, roofs, brick,
stones, timber, plank, posts, beams, joists, rafters, out of his
custody and possession, and the same afterwards, to wit: on
the day and year last aforesaid at Morristown, to wit: in the
County and within the jurisdiction aforesaid, came to the
possession of the said defendant by finding. Yet the said
defendant well knowing the said goods and chattels in this
count mentioned to be the property of the said plaintiff, and
of right to belong and appertain to him, but contriving and

audulently intending craftily and subtly to deceive and de-
fraud the said plaintiff in this behalf, hath not, although of-
ten requested so to do, delivered the same or any part there-
0 to the said plaintiff, and hath hitherto wholly refused so
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to do, and afterwards, to wit: on the day and year last afore-
said, at Morristown, to wit: in the said County and within
the jurisdiction aforesaid, converted and disposed thereof to
his owm use, to the damage of the said plaintiff two thousand
dollars, and therefore he brings his suit, Ac.

And the said defendant, by Vancleve Dalriuiple his attor-
ney, comes and defends the wrong and injury, when, <&
and says that he is not guilty of the said supposed grievan-
ces above laid to his charge, or any or either of them, oray
part thereof in manner and form as the said plaintiff hath
above thereof declared against him, and of this he puts hm
self upon the country, Ac.

And the plaintiff doth the like. Therefore, let a juy
thereupon come before our said Court at Morristown in the
said County of Morris, on the third Tuesday of January, in
the year of our Lord one thousand eight hundred and sixty-
six, by whom, Ac-, and who neither, &c., to recognize, Ac,
because as well, Ac., at which day before our said Court &
Morristown aforesaid, came the parties aforesaid by ther
attorneys, and the jurors of that jury being demanded, dw
come, who to speak the truth concerning the premises above
mentioned, being elected, tried and sworn upon their cath
say, that the said defendant is guilty of the premises within
laid to his charge in manner and form as the said plaintiff
has above thereof complained against him, and they assess
the damages of the said plaintiff by reason of the nonper-
formance of the promises above mentioned at five hundred
dollars, besides cost of suit.

Therefore it is considered that the said Pierson A. Fee
man do recover against the said Samuel F. Headley his sad
damages in form aforesaid assessed, and also sixty-two dal-
lars and ten cents for his costs and charges by him about
his suit in this behalf expended and now here by our sad
Court to the said Pierson A. Freeman with his assent ad
judged, which said damages, costs and charges amount n
the whole to five hundred and sixty-two dollars and ten
cents.

And the said Samuel F. Headley in mercy, Ac.

Judgment signed January 19, 1866.



Morris Circuit Court.

Pierson A. Freeman, \
v. r In Case.
Samuel F. Headley. )

This cause came on to be tried upon the issue joined, pro ut
the pleadings, at a Circuit Court held at Morristown, in
and for the County of Morris, on the eighteenth day of
January, in the year eighteen hundred and sixty-six, before
the Hon. Peter Yredenburgh Judge of said Court, and a
Jury being duly empannelled, chosen and sworn accord-
ing to the statute in such case made and provided. The
plaintiff by his counsel opened his case, and thereupon the
evidence hereinafter stated was adduced before the Jury,
and the exceptions hereinafter stated were prayed and al-
lowed to the defendant.

The said plaintiff Pierson A. Freeman, a witness on his
own behalf, being duly sworn, deposed and said :

I bought this property at Sheriff’s sale.

(Deed dated 26th August, 1854, from Wm. W. Fairchild,
Sheriff to said plaintiff. Recorded 25th December, 1854, in
Book F, 5, of Deeds for Morris County, page 116, offered in
evidence by said plaintiff, and read pro ut the same.)

I agreed to sell that property to defendant in February or
March, or thereabouts in the year 1861. There were twb
shops, one was two story frame building used as a carriage
painter and trimmer shop ; the painter and trimmer shop up
stairs. That shop was in good condition, good frame, was
removed from opposite side of the street in 1840 and refit-
fed; the other shop was not in so good condition—it whs a
blacksmith shop ; James L. Robinson had been occupying
this property; he had died shortly before this agreement;
no one was occupying it at the time of the sale to defendant.
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The plaintiff here proposed and offered to prove what the
said property bad rented for prior to said contract with de
fendant, to which evidence the said defendant objected m
the ground that the amount for which the land and buld
ings rented was no criterion of the value of the buildings,
which objection was overruled, and the said evidence admt-
ted, whereupon the defendant excepted to the ruling of the
Court, and prayed a bill of exceptions to the same, and thet
it might be sealed, and it is sealed accordingly.

"Witness proceeded, I rented the woodsliop for $125 ayear,
and the blacksmith shop for $50 a year. That was afar
rent for them. In February or March, 1861, defendant cane
to me with Matthias F. Noe, and said he wanted to pu-
chase the property ; he asked the price ;I said $1510, e
wanted them for less; he did not purchase them. He wes
to see me the second and probably the third time, I firally
agreed to sell for $1200, and he agreed to take the property.
He was to assume a mortgage of $1000 on the property, and
to give his two notes for the balance. He remarked thatI
said I had sold the property cheap, and he said—give nethe
sheriff's deed and I will take it and make you a deedfor
nothing. He asked me the number of feet ; I said I did mt
know—I had never measured it. I told Kim I had bought
it at sheriff’s sale ; there it was, and 1 would sell it for ©
much money. He took the sheriffs deed and drew a deed
and I handed it to Mr. Bell to look over, and he said it was
all right—1I showed it to Bell immediately. I was to deliver
it the next day, the next day Noe came and said that Head-
ley had to go to Trenton unexpectedly, and the carpenters
were there all ready to take the buildings down, and that
Headley told him to call on me and ask me if I had any d»
jections to taking the buildings down, and I said no. He
said Headley would be back in a day or two, naming the
day, and that he would then carry out the contract according
to our understanding. I told him it would make no differ-
ence if he fulfilled. They went to work and tore the build-
ing down, and removed a greater part of the timber. Head-
ley did return several days after that, but I was not ableto
see him in some time. I could not get sight of him. I tned
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toseehim. I met him in the street. 1 had the deed with
neready for delivery, acknowledged and executed. 1 offer-
editto him. I told him the buildings had been torn down,
ad] wasready. He refused to have anything to do with
it; then he began to talk about the gore. Said he would
take the title to the property if I would get the title to that
srip. I told him I knew nothing about the gore or wedge ;
that I sold him the property as I bought it, that I could not
sl him any more than I owned. I had conveyed all that I
had and all that I had agreed to convey.

He refused to do anything with it till I got the strip.—
Soon after that I agreed to get the strip, and did get it. He
said he would take the property, provided I would get the
wedge, and I did agree to get it.

The defendant here objected to all evidence of any parol
orother agreement alleged to have been made subsequent
to that already proved, and in which the said strip or wedge,
wasto be included, and to all evidence of fulfillment by
plaintiff of such subsequent contract, and moved to overrule
all evidence already given as to such subsequent contract,
on the ground that the same-was under the statute of frauds
void, but the Court decided to receive and allow the said evi-
dence, and refused the said motion, and overruled the said
objection, to which last mentioned ruling of the Court the de-
fendant excepted and prayed a bill of exceptions, and that
it might be sealed, and it is sealed accordingly.

Witness proceeded:

I afterwards obtained the title to that strip, and this deed
nowshown me was tendered by me to defendant in pursu-
ance of what I had promised him. The heirs of James L.
Robeson had title to the strip. I then made and executed
adeed to Headley, and showed him the deed from the heirs,

ard tendered him a deed for the whole. Plaintiff here offer-
ed deed from

Daniel Robeson, \ Dated
and others, / 2d August, 1861
to f  Acknowledged
Pierson A. Freeman. / 3d August, 1861
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Recorded 9th August, 1861, in Book Y. 5, page 47% *
the same.

I went with my own and this deed and showed them to
Col. Headley, and he refused to take the property ; he nem
tioned that the time had been too long. There wasno tine
mentioned between him and me when I should get the title
I got it as soon as I could. I had a great deal of trouble to
get it; the heirs of Robeson at first refused to let me hae
the strip, and then consented. Headley said Noe refusedto

10 take possession of the livery stables which he intended to
put on the property if he bought it, or to carry them on.-
He said he was going to build a livery stable and get Noeto
superintend it, and that Noe said that so much time had
elapsed that he would not take the stables; this was abot
the time that the last deed was tendered. 1 told him the
buildings had been torn down, and he said so much timehad
elapsed it was unfair to ask him to take the property.
said he would have nothing to do with it; it was ufar
to ask it. He never denied tearing the buildings down—

20 He did not ask me for a deed from the time he promised to
take it; the gore was got when I tendered him the deed tte
second time. The defendant was away a good part of the
summer; it was pretty hard work to find him anyhow. I
had not before the sale contemplated destroying the buld
ings. I received these two letters from defendant. The
plaintiff here offered in evidence two letters from defendant
to him, one dated 8th August, 1861, and the other 29th Ax
gust, 1861, pro  same.

When the defendant asked me to get title to the wedg

30 he gave me the boundaries on the paper.

The plaintiff’s counsel then put to witness the following:

Q. Could you rent the property for any purpose after tre
buildings were taken off ?

A. No.

To which question and answer the defendant ovjectea,be
cause the same were immaterial, the defendant being lisble
if at all, only for the actual value of said buildings. Tk
Court overruled the objections and permitted the witness to

40 answer, to which last mentioned ruling of the Court the d&
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fendart excepted, and prayed a bill of exceptions, and that
it might he sealed : and it is sealed accordingly.

mWitress being cross-examined further saith :

The defendant said he wanted to buy the two shops; I
daoit know whether the shops covered the wedge; I have
rever taken any pains to ascertain whether my sheriff’s deed ,
oovers the wedge; I had possession of the shops when I
nede the bargain; Noe told me that defendant said he would
fulfill the contract on his part when he came back, and that
Headley told him to tell me so. I never heard anything
about the wedge until after the buildings were torn down;
when the contract was made defendant said he had employ-
ed Noe to superintend.

Slas Leonard, a witness, produced and BWorn on the part
of said plaintiff, said :

I tore down the shop in spring of 1861; Mr. Noe hired
andpaid me. He went towards Col. Headley’s to get the ,
noney.  Some of the stuff went to defendant’s, and some to
M. Noe's ; defendant came home a day or two afterwards 20
when I was tearing down part of stone wall; he stopped us
fromtearing down the end of the wall. He did not want
thewall torn down. He talked of putting a window or door
in there.

Williom 0. Force, a witness, produced and sworn for plain-
tiff, deposed and said :

I helped carry away the best timber and boards from the
lotin question. Defendant and Noe told me to carry off the
best of the timber, and put it up in a shed on Mr. Noe’s
premises or Mr. Howell’s lot. 1 carried the timber over 30
there. I saw Mr. Headley’s team taking away lumber one
day. I do not know where they took it. This was at the
sane time [ was putting up the building on the other side
°f the road.

Mutthias F. Noe, a witness, produced and sworn on the
part of said plaintiff, deposed and said :

It was the last of January or first of February, 1861, when
| went to buy that property. It was then talked of, but
i f bargain was not closed. We were there again, do not

mkthe bargain was then closed. Freeman asked more 40

NewJersey State Library
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than we were willing to give—$1,500, I think—and then le
talked before we left lie would take a little less. Headley
offered $1,200. The mortgage on the property was to e
main, and the balance to be paid in one and two years. I
do not think the bargain was then closed, but that was tte
talk. In February, one day, defendant told me to go to M
Freeman and ask his permission, if he was willing that tte
buildings should be torn down ; that he was going to Tren
ton that morning, and that if Mr. Freeman was not willing
not to touch the property; he said he would be back ina
few days. He told me to get some one to tear down the
buildings, provided Mr. Freeman was willing to have them
torn down, I went to Mr. Freeman and told him that &
fendant was going to Trenton, and he wanted me to ane
and see him and ascertain if he was willing to have thehul-
dings torn down ; that he would be gone but a few days, ad
would see him on his return. He said go ahead and texr
them down, that he had no objections whatever. I thenldt
Mr. Freeman’s store and walked down to the buildings ad
got Leonard to tear them down. Two loads of the old suf
I think wBre carted by hand to Mr. Headley’s; this ws
some days after the buildings were torn down; about thet
much moved across the road to my door, and the best of the
remainder moved onto Mr. Howell’s lot, and a shedmadeof
it. The stuff to build this shed was moved off latter part d
February or first of March.

The plaintiff having rested, the defendant moved thet
he be called for the following reasons :

Because the declaration is in trover, and for tearing doan
the buildings, &c., without the consent or permission, dc., d
plaintiff, and the plaintiff’s case is as made by him that the
buildings were torn down by consent and permission of p»1IFf
tiff, and by mutual arrangement between him and defendant.

Because the plaintiff cannot under a parol agreement for
the sale of real estate recover at law damages for the tearing
down by his consent of the buildings in question, or for the
conversion of the material thereof, even though the ddien
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iant refused after the buildings were so torn down and ma-
terials converted, to accept the title to the property.

Because the action in the shape it is by the evidence, is
aa action to charge the defendant on a parol contract for
fee sale of lands, tenements hereditaments and real estate.

Which motion the Court denied, whereupon the said de-
fendant excepted to the said last mentioned ruling prayed
that a bill of exceptions might be sealed, and it is sealed ac-

cordingly.

Whereupon the said defendant was sworn as a witness on
his own behalf, and deposed and said :

On theeve of 31st January, 1801, Mr. Noe, and myself
called on Freeman in reference to this property. I asked
M. Freeman if he owned the Robison property joining the
Easton property ? He said he did. I asked his price. He
said he thought it was worth $1500. 1 replied that was dif-
ferent from what I had heard, and I started to go away He
said don’'t be in a hurry, and we walked back to where he
had a private desk. He then said he would take $1250. 1
told him I wanted to get his lowest figure, for if I bought it
I would buy the Easton property, and I wanted to put up a
Livery stable for Mr, Noe. I told him that property of Eas-
ton’s ought to bring $1050, or about that; that I thought it
warth more than his, but that I would think of it, and after
some conversation I left. Then, I think on 7th February,
I saw him again after I had seen Mr. Easton, and got his
verbal proposition. I told him, Freeman, that I had been
thinking the matter over, and that $200 or $300 was not much
inuniting two properties like that, and the kind of building
I was going to put up ; that I had had Mr. Lounsbury to
look at it, and that a building could be put there by uniting
it to the brick building that would accommodate over 30
horses, and by finishing a nice front on street, and entering
fromblacksmith shop lot, as they' could do on space between
blacksmith shop and end of street, would not make a nui-
sance, and could finish the building handsomely, and if his
title was all right, and if I could have a deed made to me

* Vv few days, so that I could get the material and
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have the building up by early spring, I would take it &
$1200, which I told him was more than it was worth. B
gave me a description of his losses, and said that I ogt
not to be hard, that 1 could make money out of it, and I sad
I thought I could by uniting the two buildings together.-
He said his title was perfect; he wbuld give me the deedle
had from the sheriff, and that he had also got the released
the widow’s dower. I took the deed. I was to have &
much time as I wanted on the mortgage—that Judge White-
head did not want the money ; my main object was to
start my neighbor in business, and that we would both nake
money by it.

I told this to Freeman—the stable whs to go in Nés
name. I drew a deed and gave it to Freeman. I
said lie would show it to Mr. Bell. I have remr
seen it since. I said I should want to have the proper-
ty surveyed before I accepted the deed, and advised wth
him as to who I had better get to survey it. He advised
Mr. Tuttle and I got him. I took the description from tte
sheriff's deed; my impression is I called for the boundaries.
I have never taken possession of or had charge of the pop
erty. Mr. Tuttle came and made the survey, had some pa
pers of his own and the sheriff's deed. 1 gave the deedto
Freeman Saturday, and left home the next Monday, and re
turned the next Friday. I told Mr. Noe not to touch tte
buildings. He wanted to go on as time was important. I
told him I had not my title, and if Freeman wanted tte
buildings down, to take them down and I would pay the ex
pense. Freeman and I had talked about the buildings, ad
neither of us considered them worth anything. I sadto
Noe that my rule was never to touch property till I hada
title; that I should not touch this till I had a title ; thatif
the buildings were taken down, they must be taken down
under Freeman’s authority and consent. When I cams
home I found the buildings down and a couple of jags d
stuff in my yard. I told Mr. Noe not to put another sick
there. That was never used by me or for my use or berdfit
to my knowledge. Either that day or the next Tuttle nacke
the survey. He had the sheriffs deed and some papers d
his own. Noe and I were there. There was a gore 3105
*eet in front running to a small point in 'W*  ----- 7
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sheriffs deed did not cover. I went immediately to Mr.
Freeman and told him the result of the survey and that Mr.
Easton had informed me that he had deeded that gore to
Robeson at request of Wood and Whitehead who had paid
himforit. He said he did not know it, he asked me what I
thought the strip was worth. I told him the property to me
wes worth nothing without it. The one shop stood on this'
gore except about one foot along the Easton line. Freeman
told me that T should go to the Robeson’s and get a deed,
ashe thought I could do the best; he thought I ought to
get it for $50 or less. I went and saw Daniel Robeson one
oftheheirs. T did all T could to get a deed, and did not
succeed, and informed Mr. Freeman, and he said some of
the rest of them would see him. I told Mr. Freeman I
wanted the lot badly, and he said I might depend on getting
itsoon. I told him I would make arrangements to have the
bulding put up. He said I had better say nothing about
the gore. I spoke to Cory to put up the wall; to Mr. Louns-
bury to put up the building; I went to New'ark and con-
tracted for lumber. I went to Trenton and bought 7 horses 20
altogether, carriages and harness. I found I was not likely
to get the property, and countermanded the order and used
lumber for other purposes. I kept the horses at heavy ex-
pense till the middle of July, when I disposed of them as
best I could, and in latter part of July I informed Freeman
1 would have nothing to do with the property. I had
nothing to do with putting up of building across
the road When I came home on that Friday, Leon-
ardhad a bar throwing down stone wall that is near the
stairs to brick shop, and I told him to stop throwing it
down. I went to see Freeman about the middle of July.—
M:. Freeman said he never sold me that strip of ground,
andwasnot bound to make over the title for it. I asked him
Jd he did not think that was not honest, and if I did not
buy the whole, and if he had not been looking to that. He
saidlie sold me what he had, not what he hadn’t. He said
bewould make me take the property without the strip. 1 ask-
ed himif he had not been trying to getit ? I told him I was
willing to take it with that strip yet, and without it I would
1o j as he said he was not-bound to give it, that was an
eadofit, and I would have nothing more to do with it.—
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He told me 4 or 5 days before he came with the deed, thet
he had bought that strip. I said I had sold the hoses
and no use now. Mr. Noe had given up the business. 'Ths
was about the 1st August.

J.  Boyd Headley, a witness, produced and sworn on the

part of said defendant, deposeth and saith :

I think this last summer a year ago, Freeman said thee
was some misunderstanding between him and Mr. Headley,
and wished me to see him in reference to the matter. Itol
him I did not know what the misunderstanding was, ad
wished him to tell me. He »aid that he sold these lots to
father, and that there was a difference about the title toa
piece, and father refused to take them on that ground; thet
he was under a misapprehension at the time he sold thelat;
he supposed he owned the whole of it; that he had sinced>
tained a title to the piece, and was now prepared to make a
deed for the whole ; that father refused to take it now, fian
the fact that too long atime had expired ; that as a natter
of equity it ought to be arranged, and about what I sd
about it father would do. He said he did not blame fihe,
there wns a misunderstanding on both sides ; there was ns#
ertheless a loss to him, and he thought it would be fair &
least to divide it. I told him I would report the matter o
my father. He said he thought theloss was about $2' 0 &
»aid he thought he ought to have $100, and the loss agt
to be equally divided.

Cross examined:

He said he was under a misapprehension of the natter
when he made a sale. He said he had put the matter n
Bell’s hands once when I spoke to him. He said to arrange
it be would take $100. He said he wanted to avoid a la*
suit, and would take $100, I do not think suit was an
menced in spring of 1801. I lived in Illinois.

Deed from Wm. J. Easton and wife to James L. Robeson,
dated May 11, 1853, recorded in B. 5, page 23'bpvo ut soe

Matithias F. Noebeingrecalled by defendant and examin”
as a witness in his behalf, further deposed and said:

I think Mr. Freeman said, when he and Headley werebar
gaining, that he would give a good title for the property
When Headley was about leaving to go to Trenton, as]haw
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kfore stated, I felt anxious, as the season was getting late,
adwent to Headley and asked him if I should get some
aeto take the buildings down. He said no, not without
going to and seeing Mr. Freeman first, and I accordingly
wat and saw Mr. Freeman. Headley said, do whatever Mr/
Freeman said I should do. That I should ask Mr. Freeman
ifhe was willing to take the buildings down, and whatever
M. Freeman said, I should do. If he said no, not to do it;
andif he said yes, do it. I went to Mr. Freeman, and he
saidyes. I told him what Headley said, and that he would
oore and see him when he came home. Mr. Freeman said,
take them down, he did not care. I do not recollect Free-
man saying anything about his being willing if Headley
would take the property. Yesterday I stated as nearly as I
oould what took place between Headley and me, and me and
Freeman. Leonard commenced tearing down buildings be-
fore dinner. I saw defendant that morning early.

Cross examination ;

1suppose Freeman said he supposed it would be all right
to goan. I think it is likely he did. I do not know but
that the defendant said at some time that the war coming
onwe could not do as well with the livery stables; whether
thiswas before or after we abandoned the business, I can-
not say.

Deed dated June 18,1849, from Wood and Whitehead to
James L. Robeson, recorded in V 4, page 401, pro ut same.

Plaintiffs rebutting evidence :

Pierson A. Freeman recalled :

I hare no recollection of defendant mentioning the sur-
veyor. | did not know till now that he had had the lot sur-
veyed. I have had two or three conversations with Boyd
Headley. The first time I talked with him, he said he un-
derstood there was some difference between his father and
Me T told him some part did not go into the whole. He
said he would give me $100 if I would drop it. I said I
would not consider it for a moment. He said rather than to
have any difficulty he would give me $100. I did not say
to Boyd that I was under any misapprehension as to the lot
ar the title to it. I did not offer to take $100.
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I told tlie defendant I was not bound to give him the gore,
but to avoid difficulty I would get it, and did so. There vas
no time specified within which I was to get it. I had inter
views with the defendant aboot getting the title to it, andle
knew I was negotiating for it.

Plaintiff offered to prove what the witness Noe had tdd
him defendant had said about his reasons for refusing to
complete the purchase. To which evidence the defendant
objected; the Court overruled the objection and admitted
the evidence, to which last mentioned ruling of the Cout
the defendant excepted, and prayed a bill of exceptions ad
that it might be sealed, and it is sealed accordingly.

Peter Vredenbubgh.

Thereupon witness further said :

Mr. Noe told me that Mr. Headley told him that the var
coming on, and the prospect of money being tight le
would abandon the whole thing ; he told me so at the ting,
and has told me so within forty-eight hours. Until after I
offered the second deed in July, defendant never told me ke
would not take it.

Whereupon the Court charged the jury that if the plan
tiff gave permission to the defendant to take down the buil-
dings on the understanding sworn to by plaintiff—that ig
on condition that the defendant should take the property
under the agreement, the plaintiff must recover for such ta
king down; but if the buildings were taken down by the
plaintiff himself, and the defendant did not have anything
to do with it, then the plaintiff cannot recover. And that
the title of plaintiff to the premises in question or to ay
part thereof cannot be disputed in the action, and that it
was immaterial in this action whether the plaintiff had title
to the gore or wedge or not. and that the measure of dane-
ges was the value of the buildings as they stood upon the
lot before being torn down.
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The defendant excepted to that part of the charge of the
Court which instructed the jury that the plaintiff could re-
oover for taking down the buildings, if they were taken down
by the defendant on the understanding sworn to by plaintiff,
because that was not the case made in this declaration, and
if plaintiff gave defendant consent to take down said buil-
dings, then the defendant was not liable in the suit for such
taking down, and prayed a bill of exceptions, and that it
might be sealed, and it is sealed accordingly.

Peter Yredenburgh.

The defendant further prayed a bill of exceptions to that
part of the charge of the Court which instructed the jury
that the title of the plaintiff to the premises in question or
any part thereof cannot be dispnted in this action, and that
it was immaterial whether the plaintiff had title to the gore
or wedge or not, because if plaidtiflf failed after said buil-
dings were taken down to make a good title to said premises,
hecould not treat defendant as a wrong doer, and prayed
that the said last mentioned bill of exceptions might be seal-
ed, and it is sealed accordingly.

Peter Yredenburgh.

Whereupon the defendant asked the Court to charge the
jury, that if the defendant took down the buildings by him-
self or his agents for that purpose by the consent and wifh
the knowledge of the plaintiff, this action cannot under the
pleadings be maintained for such taking down.

he Court refused so to charge, to which refusal the de-
e? anexcepted, prayed a bill of exceptions, and that it

t be sealed, and it is seallzd appsndingly.

Peter Yredenburgh.
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Whereupon the defendant further asked the Court to
charge the jury, that if the defendant by himself took down
the buildings by consent of plaintiff, the act was lawful, ad
the subsequent refusal of defendant with or without causeto
take the property, did not make him a trespasser or tort feas-
or by relation or otherwise*

The Court refused so to charge, to which refusal the d
fendant excepted, prayed a bill of exceptions, and that it

might be sealed, and it is sealed accordingly.
Peter Vredknbtpgh.

Whereupon the defendant further asked the Court to
charge the jury, that if the consent of plaintiff to the taking
down of the buildings was on condition that defendant
should become the purchaser of the property under the conr
tract sworn to by plaintiff, and defendant afterwards re
fused with or without cause to perform the contract, the
plaintiffs remedy is not in a Court of law but in Equity i
anywhere, and he cannot recover for taking down the buil
dings in this action.

The Court refused so to charge, to which refusal the &
fendant excepted, and prayed a bill of exceptions, and thet
it might be sealed, and it is sealed accordingly.

P ft er "Vredknburgh



Deed dated August 2Qkh, 1854. Recorded in Boole, F. 5,
page 116, dec. 10

William W. Fairchild, \
Sheriff, &c., / Forthefollowing
to l Described. Tands.

Pierson A. Freeman..* /

To all that lot of land and premises, situate lying and be-
ing in the township of Morris, in the County of Morris and
State of New Jersey. Bounded on the east by lands of Jo-
seph Lovell, west by lands of Wm. J. Easton, north by the 20
First Presbyterian burying ground, and south by Morris
street, containing one tenth of an acre more or less, and more
fully described as follows: beginning in the middle of Mor-
1is street in Morristown at a point bearing north seventy-
three degrees and thirty minutes east distant twelve links
from the beginning corner of the lot first described in a cer-
tain deed of conveyance from Samuel Freeman and wife to
the said Ira C. Whitehead and William N. Wood, bearing
date the seventeenth day of March, A. D, 1839, and record-
edinthe Morris County Record of Deeds in Book T, 3 folios 30
113, 144 & 145; Thence (1) along the line of a lot now or
late of Joseph Fairchild, north nine degrees and forty-five
minutes west one chain and nineteen and a half links to the
corner of the Burying ground; thence (2) south eighty-four
degrees and forty-five minutes west seventy-six links to a
stake; thence (3) south eleven degrees and thirty minutes
cast one chain and thirtv-eight links to an iron stake in the
middle of Morris street aforesaid ; thence (4) north seventy-
three degrees and a half east eighty-three links to the place
°f beginning, containing one tenth, of an acre of land more 4.0
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or less. It being the second lot described in the aforesaid
deed from Samuel Freeman and wife to the said parties d
the first part, lying on the north side of Morris street afore-
said, on which are the blacksmith and wagon maker shp
and more particularly set forth ahd described in a deed d
conveyance from Ira C. Whitehead and wife and William N
Wood and wife to James L. Robeson, bearing date of Jure
18th, A. D., 1849, and recorded in the Morris County Re-
cord of Deeds, Y, 4, folios 401 & 402.

New Jersey Supreme Cou rt.
Samuel F. Headley,
Us.
Pierson A. Freeman.

And the said Samuel F. Headley by Henry C. Pitney his
attorney, conies and says, that in the record and proceed-
ings aforesaid, and also in the matters recited and contain-
ed in the said bills of exception, and also in the giving the
verdict and judgement aforesaid, there is manifest error.

For that the said Justice before whom, Ac., and at andup
on the aforesaid trial of the said issue so joined between the
parties aforesaid, did suffer and permit the de-
fendant, Pierson A. Freeman, to prove and give in evidence
the evidence offered by him as in the first one of the said ex
ceptions is mentioned, to-wit, the amount for which the pre-
mises mentioned in the pleadings below had rented for prior
to the said alleged contract between the parties, whereas, by
the law of the land the said Justice ought to have excluded
the said evidence, because the same was illegal and unm
portant.

For that the said Justice at and upon the said trial, did ad
mit and receive in evidence parol evidence of the contract



to purchase the land and premises alleged to lave been
made between the said parties, and did permit the said Pier-
sonA. Freeman to prove the contract set forth in the second
and fifth counts of the declaration by parol. Whereas, by
the law of the land if was incompetent to prove the same by
parol, and the said evidence should have been rejected and
annulled.

For that the said Justice on the trial aforesaid, permitted
the said Pierson A. Freeman when on the stand as a wit-
ness in his own behalf, to answer the question put in the
thirdexception, to-wit, Could you rent theproperty for ary
purpose after the buildings were taken off, and thereby per-
mitting the said Pierson A. Freeman to prove the rental
value of the said premises after the said buildings were re-
moved ; whereas the true measure of damages was the value
of the buildings removed.

For that the said Justice on the trial of said cause after
the said Pierson A. Freeman had rested his case, refused,
when thereunto moved by the said Samuel F. Headley, to
nonsuit the said Pierson A. Freeman, and refused to direct
and instruct the jury to render a verdict for the defendant.

For that the said Justice on the trial of said cause permit-
ted the said Pierson A. Freeman to give in evidence and
prove the declarations of one Matthias F. Noe, a third party,
made to said Pierson A. Freeman at divers times before the
said trial in which said Noe stated certain declarations made
by said Samuel F. Headley. Whereas, by the lawrof the land
.said evidence was illegal and incompetent, and should have
been excluded by said Justice. For that the said Justice
charged the Jury on the trial below, that the said Pierson
A Freeman could recover in the action against said Samuel
F. Headley, notwithstanding the said buildings were so taken
down by the permission of said Pierson A. Freeman, and on
the understanding sworn to by him.

For that the said Justice charged the Jury on the trial be-
low that the title of the said Pierson A. Freeman to the pre-
mises mentioned in the pleadings or any part thereof could
not be disputed in that action, and that it was immaterial
whether said Pierson A. Freeman had the title to a certain
gore part of the premises in question or not.
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For that the said Justice upon the trial of said cause after
the evidence was closed on both sides, refused upon request
by said Samuel .F. Headley to charge the Jury that if sid
Samuel F. Headley by himself or his agents took down the
buildings mentioned in the pleadings below by- the consent
and with the knowledge of said Pierson A, Freeman, the
said action under the pleadings could not be maintained
for such taking down.

For that the said Justice upon the trial of said cause a-
ter the evidence was closed on both sides, refused upon re
quest of said Samuel F. Headley, to charge the Jury thatif
said Samuel F. Headley took down the said buildings by
consent of said Pierson A. Freeman, the act was lawful, ad
the subsequent refusal of said Samuel F. Headley with ar
without cause to purchase said property did not make the
said Samuel F. Headley a trespaper or tort feasor by rea-
tion or otherwise.

For that the said Justice upon the trial of the cause, and
after the evidence on both sides was closed, refused upmn
request of said Samuel F. Headley to charge the jury that
if the consent of the said Pierson A. Freeman to the taking
down of the said buildings was on condition that said Sam
uel F. Headley should become the purchaser of the proper-
ty under the contract sworn to by said Pierson A. Freeman,
and the said Samuel F. Headley afterwards refused with ar
without cause to perform the contract, the remedy of sad
Pierson A. Freeman was not in a Court of law, but in equity,
and he cannot recover for taking down the buildings in this
action.

And for that by the record and proceedings aforesaid it
appears that the judgment aforesaid in form aforesaid was
given for the said Pierson A. Freeman and against the said
Samuel F, Headley", whereas by the law of the state the said
judgment should and ought to have been given for said
Samuel F. Headley and against said Pierson A. Freeman,
and therefore the said Samuel F. Headley prays that the
judgment aforesaid for the errors aforesaid may be reversed,
annulled and held for nothing, and that he may be restored
to all things he hath lost on occasion of the same.

H, C. Pitney,
Atty. v f
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Supreme Court.
Pierson A. Freeman, )
v. V
Samuel F. Headley. )

A parol license which has been executed” is as effective,
by way of justification of an entry upon land, or of any other
act touching the reality, as would be a license in writing.

On a parol sale of land, when the vender put the vendee
nto possession, and authorized him to take down a building
standing thereon, and such vendee after having torn down
the building, refused to take a title for the premises, held an
action would not lie at law against him for the destruction
of such building.

This was an action on the case, and was tried in October,
1864, before the Circuit Court of the County of Morris. It
appeared from the evidence, that the defendant agreed by
parol to purchase a small lot of land upon which stood a
building of the plaintiff. That a deed was prepared, but be-
fore it was delivered tlie defendant sent to the plaintiff and
asked his permission to take down this building : such con-
sent was given. The plaintiff, who was a witness in his own
behalf, thus stated this fact. He says, a Mr. N. came to him
and stated “ that Headley told him to call on me and ask
neif I had any objection to taking the buildings down, and
Isaidno. He said Headley would be back in a day or two,
and would then carry out the contract according to our un-
derstanding. I told him it would make no difference if he
fulfilled. It was further proved that subsequently the de-
fendant had the building torn down, and part of the mate-
rials carried off the premises to his own property.

Under these circumstances a disagreement arose between
the parties with regard to the extent of the lot which was to
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be conveyed—the defendant insisting that it should enbrace
a small gore to which the plaintiff had no title : the plantff
denied this allegation, but after a delay of some monthsd>
tained a title to the gore and tendered a deed for the wde
tract: such tender was not accepted by the defendant onte
ground that the purpose for which he had designed to w
the lot had been frustrated by the lapse of time.

The action was in tort; some of the counts setting out tte
possession of the land by the defendant under a parol agree-
ment to purchase, and alleging that he tore down the hul-
ding in question against the will and without the license
the plaintiff. There were also counts in trover for the bul-
dings and materials. The Judge who presided, among ah
er things, charged the jury, first: “ that if the plaintiff gse
permission to the defendant to take down the buldings m
the understanding sworn to by the plaintiff—that is, onan
dition that the defendant should take the property under tte
agreement—the plaintiff must recover for such taking down;
and second : that the title of the plaintiff to the premises in
question, or to any part thereof, cannot be disputed in ths
action, and that it was immaterial in this action whetherthe
plaintiff had title to the gore or wedge or not.” Thee
points, as well as others which it is not necessary to men
tion, were excepted to. The case came before this Courtly
writ of Error, and was argued before the Chief Justice and
Justices Elmer and Bedle.

for the Plai nt iff .

for the Defen dan t.
The opinion of the Court was pronounced by Beasley, Cd.

Beasley, Ch. Jus.

The gravamen of this action was the tearing down of a
building. At the time the defendant did this he wasinpes
session of the premises under an agreement by parol for
their purchase ; it was also proved that such act was dae
by the permission of the plaintiff; at the trial the point m
which, in this respect, the case was put was, that such R¢
mission was conditional in the taking by the defendant o
tha property on the terms agreed upon.
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The judge wlio presided, accordingly charged the jury,
thet if such was the case, and the defendant refused to ac-
ot the title which was offered to him, the plaintiff was en-
titled to recover.

Upon mature reflection, I am satisfied there was er-
rorin thisinstruction. The demolition of the building, at
the tine it occurred, was not an unlawful act. The defen-
dart was in the rightful possession of these premises, and
didthe act complained of by the consent of the plaintiff.

It is true that such consent was by parol, and therefore,
for all the purposes of an executory agreement, was not en-
forceath by reason of the Statute of Frauds. But to the ex-
tent to which the contract between these parties had been
executed, it was as a defence in all respects legal, efficacious
andobligatory.

Avendee, who, under a treaty for purchase enters, with
the consent of the vendor, into the possession of land, is not
atrespasser, nor can he be treated as such. A parol license
which has been executed, is as effective, by way of justifica-
tion of an entry upon land, or of any other act touching the
reality, aswould be a license in writing; the rule of law upon
this subject is entirely at rest. I refer to the following lines
of cases to show the extent and application of the principle.
Thusit has been repeatedly held, that ejectment will not lie
against a person who has taken possession of land by force
of aparol contract to purchase, before notice from the ven-
dor of arecision of such contract. Bight vs Beard, 13 east
201; Jackson vs Moncrieft, 5 Wend. 29; Doe vs Stennett,
2Esp. 717; Jackson vs Ostrander, 9, John 330.

So a verbal license to enter upon land to remove goods,
the property of the licensee is valid until revoked, and will
afford a perfect defence to an action for such entry. (Wit-
marsh vs Walker, 1 Met. 313 ; Wood vs Manley, 11 Adol.
&HIL 34.

InPierpont vs. Barnard, (2 Selden 279,) the court of appeals
of New York was of opinion that alicense to cut standing tim-

er was a full justification for all things done within its scope
and that the licensee acquired a right to the timber which

ad been felled before the license was recalled, which could
not be divested by its subsequent revocation. M. Tyron vs.
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Blakeroan, (22 Barb,, 336.) A similar license to dig andtar
ry away gravel from the land of the plaintiff, was maintained
as a good answer to an action of trespass de bonis asportatis;
and in Davis vs. Townsand, (10 Bart. 333,) a like view ws
taken with regard to a license to a tenant to remove huld
ings erected during the term, and nowhere is this prinapla
more strikingly illustrated than in the case of Miller v. the
Auburn and Syracuse Rail Road company (6 Hill 69 fr
the court there held that although a license by parol wasa
all times revocable* yet notwithstanding it afforded a com
plete defence for everything done in accordance with is
terms ; and that consequently, the plaintiffcould not sugtain
his action against the company for building and continuing
a railroad on his Innd by his verbal permission, it appearing
that the damages sued for had aecurred prior to the revocal
tion of such authority.

These cases are amply sufficient to exemplify the applica-
tion and practiced bearings of the rule in question. Thae
can be no doubt therefore that the authority granted by tte
plaintiff to the defendant to take down the bulding, tte
prostration of which forms the substance of this action, gxe
an entire legality to the act of the defendant in that respect
The act therefore wasnot originally tortrous could it becore
so by the subsequent conduct of the defendant ; at the tnd
the view appears to have been entertained that the hoase
was dependant on the condition that the defendant wold
accept a conveyance of the land on the terms settled be
tween the parties; but I am not aware of any principle d
law whereby a party to a contract which has been partly pe
formed by him, can be converted into a trespasser by afal-
ure on his part to complete such contract. In all cases n
which a purchaser is permitted to enter upon land before tre
execution of the conveyance, it is on the implied understan-
ding or condition that his agreement to take the land wll ke
complied with, and yet it has never been supposed that ana
failure to comply, such purchaser becomes a trespasser &
initio. Even a tortrous abuse of the privilege to enter a
cording to established maxims, would not have this effect;
for it is the old and well known distinction, that a man wi)

40 generally, become a wrongdoer retrospectively by on duse



of the authority which the law confers, but never from an
abuse of an authority derived from an individual. Ever
since the six carpenters case (8 Coke 290) this has been the
accepted principle; and. in that ease it was said ; but when
the party gives an authority or license himself to do any-
thing, he cannot for any subsequent cause, punish that which
is done by his own authority or license,”

And in Allen v, Crofoot (5 Wend 506) in conformity with
this venerable precedent, the doctrine was maintained that
where a party had entered a dwelling house by license, he
could not be considered a trespasser ab initio, by reason of
any unlawful act after such entry. In the present case—
therefore, assuming that the permission accorded to the de-
fendant to enter was induced by his promise to take the title
andpay for the land, and that the defendant refused, without
just.cause to comply withsuch stipulation, such breach of con-
tractcould not reach back and annul the plaintiff’s license to
takedown thebuilding. If the contract alluded to had been in
writing, this effect, it is presumed, would never have been
assigned to it; in such event the remedy would have been
by suit on the contract itself, by means of which the plain-
tiff would have been indemnified for all his damages by rea-
son of its non performance by the defendant; but it is clear
that with regard to the license to enter and destroy the build-
ing which has been executed, so far the contract must be
deemed to be presumed of the same legal effieacy as though
it had been committed to writing, the essence of the rule is,
that aparty who has authorized a certain thing to be done,
cannot under any circumstances treat such act as a tort, be-
cause this would be to alter the substantial nature and legal
consequences of such act. If in this ease the plaintiff has
no contract by force of which he can be reimbursed for his
osses by an action at law, it is a position of his own choos-
Hg The mischance could have been avoided by a slight de-
greeof vigilance. A vendee sometimes finds himself under
asimlar embarassment, for if the defendant in "ffiis case, in-
1 a of taking down had put up a building on the premises
10duestion) and the plaintiff had refused to execute a con-
veyance, the former would at common law, have had no legal

gg

caim or the cost incurred in such imprisonment (Gellet v. jn
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Maynard 5 John—Bep—85—Smith v. administrator of Shith
4 Dutch, 217,) the sum of the matter is, the parties hae
trusted each other in a manner which the law on grounds
policy does not countenance ; but under the circumstances
of this case it is clear that the plaintiff was not destitute d
an adequate remedy. He should have insisted on a spedfic
performance of his contract, and which, on the score of is
part performance, a court of equity would have enforced.

But, in my opinion, he cannot acquiesce in an abandon
Hient of a full performance of the contract, and then dam
to treat as unlawful those acts of the defendant which vae
done with his sanction. In the recent case of Prattv. Q=
den (34 New York 20) the court of appeals of New York, gw
ing full effect to the doctrine above stated, decided thatpa
sons taking possession of land under a contract of puchase
and a license to cut timber, could not be held liable for at-
ting the timber therein while the license was operative, een
though by non-compliance with the contract to puchase
they had forfeited all right to the land. This adjudication
rests on the principle involved in the facts of the pesat
case, and was, it is conceived, correctly decided.

I think on this ground that error is manifested in the
cord now before us. And if any doubt had been entertained
on this first head, it is conceived there could be none we-
ever with respect to the presence of error in the second part
of the charge to the jury. The first point charged was, thet
if the plaintiff gave permission to the defendant to takedown
the buildings on condition that the defendant would takethe
property under the agreement, the plaintiff must recover fix
such taking down; and the second point was that the tile
of the plaintiffto the premises in question could not be n
quired into in this action. It was a part of the defence &
tempted to be made in this case, that the plaintiff had ho
ken his agreement by not conveying the premises withintte
time contemplated in his contract. Upon the assunption
that the license of the defendant to remove the building ws
conditional on his compliance with his agreement, and ta
the non-performance of such condition was to have thee
feet to render unlawful his previous acts done by the an
sent of the plaintiff. It seems to me that the questiono



theplaintiff's title was clearly involved in the case. The ju-
rywes instructed that the license was conditional on the de-
fendant taking the property ; if, therefore, this be so, it
would seem to have been plainly competent for the defen-
dart to show that it was the fault of the plaintiff which had
prevented, the fulfillment of such condition. Suppose the .
plantiffhad refused to make any conveyance, could it be
pretended that notwithstanding his license, he could main-
tanhis suit against the defendant, who was in no fault foun-
ded on a tortrous distinction of the building; and yet if the
plantiffhad no title to the property, the offer of a convey-
ance was an unmeaning ceremony possessed of no legal
value; so, too, if his title failed to any part of the property
enmbraced in the contract. The effect, therefore, of the evi-
dence relative to a defect of the plaintiff’s title' was to dis-
charge the defendant from the legal consequence, whatever
it might be, of a non-compliance with the agreement on his
part, and to thrift that quality of the transaction to the side
of the plaintiff. To make this endeavor unlawful, it must be
assured as a legal principle that the plaintiffcould, after the
execution of his license, revoke it in the absence of all de-
fault on the part of the defendant, because a refusal of the
latter to take a deed for land, to which the former had no
title, could not be considered a violation of the agreement;
consequently, my conclusion is, that conceding [the first le-
gal proposition of the charge to have been well founded, the
question with regard to the title of the plaintiff became one
of vital importance.
The judgment, on these grounds, should be overruled.
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New Jersey Court of Errors and Appeals.

Pearson A. Freeman, | Error to the

vs. > Neio Jersey
Samuel F. Headley. ) Supreme Court.
Afterwards, that is to say, on the day

1868, before the Court of Errors and Appeals
comes the said Pearson A. Freeman by Augustus W. Bl
his attorney, and says in the Judgments and proceedings
aforesaid, and in reversing the Judgments aforesaid, thereis
manifest error, and the said plaintiff in error here assigns
the following errors for which the Judgments of the Suprene
Court should be revised, namely :

Because the said Supreme Courtbefore whom this caseves
argued, revised the Judgment of this Circuit Court and gae
judgment in favor of the said Samuel F. Headley and agpirst
the said Pearson A. Freeman where by the constitution ad
laws of this state the said Judgment should and oughtto
have been affirmed and given in favor of the said Reasm
A. Freeman and against the said Samuel F. Headley.

Because the said Supreme Court errored in deciding thet
the said Pearson A. Freeman was without remedy in a cut
of law as against the said Samuel F. Headley, because tre
said Freeman had given a license to said Headley to commit
the injury complained of in this cause for the damagesd
which injury this action was brought to recover.

For that the said Supreme Court errored in deciding tha
the Judge of the Circuit Court before whom this cause ves
tried, erred in charging the jury that if the plaintiff gave per
mission to the defendant to take down the buildingsin ques-
tion in this suit on condition that the defendant would tade
the property under the agreement, plaintiff must recover a



o7

{he such taking down, and the said Supreme Court and that
theyalso erred in deciding that there was error in the Judge
refusing at the trial of said cause to permit the defendant to
enquire into the title of the plaintiff to the premises in ques-
tionin this action.

Because the said Supreme Court erred in deciding that a
defect of the plaintiff’s title to the premises in question would
discharge the defendant from the legal consequence, whatev-
erit might be, of a non-compliance of the agreement on his
part, because by the evidence and documents offered in this
causg, it clearly appeared that the said Pierson A. Freeman
had full and complete title to all of the said premises, |

For that the said Supreme Court erred that there was er-
ror in the charge of the Judge of the Circut Court to the ju-
ryin this cause, whereas there was no error in such charge.

Because the said Justices of the said Supreme Court erred
indeciding that there was error in the trial of said cause at
the Circuit in the Judge refusing to charge the jury as re-
quested by the defendant’s counsel at the trial of said cause.

Because the Supreme Court reversed instead of affirming
the said Judgment of the said Circuit Court.

And the said Pierson A. Freeman prays that the order,
Judgment and reversal of the said Judgment for the errors
aforesaid, and for other errors in the said record of proceed-
ings being, may be reversed, annulled and altogether holden
for naught; that he may be restored to all things which he

hath lost by occasion of the said reversal of the said Judg-
et

Augustus W. Bell,
AWy of Plaintiff in Error.
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