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Notice of Appeal. 

irrgrn illnunty illirruit illnurt. 
Served February 16, 1927. 
Filed February 21, 1927. 

SALVATORE Rosco, 
Plaintiff, 

V • 

FRANK FIGARRO and AN IE 
F !GARRO, 

Defendants. 

To FEDER & Rr ZLER, E QS.: 

Attorney. of Plaintiff. 

Action at Law 
otice ,of 

Appeal. 

Take otice that the defendants do hereby ap-
peal to the Tew J er ey Court of Errors and Ap-
peals in the la t re ort in all oau e fron1 the whole 
and every part of the final judg1nent entered in the 
aboYe entitled cau e, in favor of the plaintiff and 
against the defendant . 

Take further notice that the following are the 
grounds of appeal of the defendiants in the above 
entitled cau e: 

1. Bee au. e the learned Judge denied a motion 
of defendants directed to plaintiff's opening to the 
jury and askin()' for a di mis al on the ground that 
aid openin()' stated a cau e at variance with the 

pleadings, in that such opening alleged a contract 
in the latter part of October, 1925 for an uncom-
pleted part of the brick work on a certain building 
fo1· the un1 of Seven I-Iundred and T,venty-five 
(, 725.) Dollar ", whereas the pleadings alleged a 
contract on or about June 10, 1925 for the entire · 
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.\ otir·c of .lpp('ol. 

lwfrk wo1·k at the pdee of 1'. ... leYen lh1n<h·<>cl and 
Fift~· C'l 1:50.) Dollm ·N. 

~- Because the learned ,Judge denied a mot ion 
of defendant. diteded to plaintiff:-; opening to th<' 
ju1·y asking f01· a dismissal on the g1·ou1Hl that th<> 
case state<l in the opening ,Yas not the <"a.·e alleged 
in the pleadings, and on the ftn·the1· ground that 
defendants came to c·ourt prepared to ti·y the <·nse 
set forth in the pleading8 an(l we1·r not p1·epa1·Pd 
to defend the stated in the opening. 

:3. Becau .·e at the close of plaintiff's tlw 
court tlenied a n1otion of cle-f('1Hla11is asking the 
c0111·t to diRmiNs plaintiff8 ('a:-ie on the ground that 
the c:-rne proYecl was not within tlw plradings, h 1t 
"·as Yal'iant the1·efron1 in date, mnount of wo1·k 
and consicle1·ation. 

4. Because the learne(l .Judge 1·uled 1 hat it was 
dear fron1 the c01nplaint that the work contracie<l 
for ,vas not a new joh hut was the complrtion of 
ot he1· ,York. 

5. Because the lean1ed .Judge ruled the date of 
the contn1ct as set f01·th in the pleading:-; was iin-
rnate-ria l. 

G. Becnuse the lea1·ned .Judg e 1·uled tl e1·e was 
no nrnte1·ial nn·ianee between the pleadings and 
the p1·oof. 

7. Becausr the lec11·necl .Judge at the rlo:e of 
thr trst imonr denir(l a n1otion of ask-
ing f01· dismissa 1 on 1 hr ground of Yal'innre he-
tween the case p1·0Yed and the cnsr alleged. 

Dated l~ehruar~ · 1G, 1927 . 

LO IR ...\.. CO\VLEY, 
Attorney of D~f rndants. 

Grounds of Appeal. 
NE\V JERSEY COURT OF ERRORS AND 

APPEALS . 

Re1·ved l\Iarch 3, 1927. 
Filed March 4, 1927. 

RALVATORE Rosco, 
Plain tiff-A ppellee, 

vs. 

FR TK :F1IGARRO and A IE 

FIGARRO, 
Defendants- ppella ts. 

To FEDER T Rrl ZLER, EsQs. : 
Attorneys of Plaintiff-Appellee. 

Action at La~ 
Grounds 
of Appeal. 

'l'aJ~e N tice L at the foL.owing a 'e the grounds 
of appec 1 of the d fendants in the above entitled 
cause : 

1. Becau e the learned J udae denied a motion 
of defendants directed to plaintiff's opening to the 
jury and asking for a dismissal on the ground that 
said opening stated a cause at variance ,vith the 
pleadings, in that such opening alleged a contract 
in the latter part of October, 1925 for an uncom-
pleted part of the brick work on a certain building 
for the un1 of eYen I-Iundred and T·wenty-five 
( $725 . ) Dollar , ,vherea. the pleadings alleged a 
contract on or about June 10, 1925 for the entire 
brick work at the price of Eleven Hundred and 
Fifty (, 1150 . ) Doll::11·8. 

2. Because the learned Judge denied a motion 
of d€fendants directed to plaintiff's opening to the 
jury asking for a disn1issal on the ground that the 
case stated in the opening ,vas not the case alleged 
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Grounds of ;-lpp al. 

in th pleading,', and on the further oTound that 
defendant , <·an1 to court pr par d to try th a . 
. ·et forth in th pleading, and ·were not pr par d 
to defend th ea: :tat d in th op ninO'. 

:3. B can .· at th do , e of plaintiff' a the 
court d niecl a motion of cl fendant" a kin()' the 
court to di:mi. plaintiff'. ca. e on the ()'round that 

1 o the cas proved ,va: not .. within th pl ading , , hut 
\\Ta: n1riant therefI·mn in date amount of work 
and con.·ide1·ation. 

4-. BecanRe th lea1·ned .JudO'e rul d that it ,va 
dea1· from the complnint that the work <·ontI·aet d 
fo1· waR not a new joh hut wa . the cmnpletion of 
other work. 

D. Becau:e the lea1·n d JudO'e 1·ul d the date of 
the ontract as , et forth in th pl adinO', w-a nn-

2 O rnatel'ial. 

30 

40 

G. B cau ·e the learned Jud 0 ·e ruled ther wa: 
no 1nate1·ial variance between th pl adinO' and the 
proof. 

7. B au the learned Judge at the lose of the 
te tin1ony denied a 1notion of def ndant a kin O' for 
dis1nis~ml on the ground of varianc h twe n th 
ca8e proved and the ·a, ·e all erred. 

B cauN th learned JudO'e in hi. harcr to 
the jur:v stated hi rulin° · ,va , "it ,va not 1nat r-
ial ,vhen the contract wa . made·'' wh r a in fa t 
the date of the contra ct ,vas mat l'ial. 

9. Becau' the defendants ,vere misl d to their 
injury by the va1·iance between the ca proved and 
the case alleged in th pl adings. 

LOUI OWLEY, 
Attorney of Defendant - ppellant . 

Dated March 2, 1927. 
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Summons 
I sued February 8, 1926. 

Complaint. 

BERGE COU TY CIRCU T COURT. 

SAL T.AT ORE Rosco, 
Plaintiff, 

vs . 

:B.,itANK FI G RO ~nd ANNIE 

FIG ARO, 

Def end ants. 1 
I 

Action at Law 
Con1plaint . 

Plaintiff, residing in the City of Passaic, in the 
Coun ty f Pa ssaic and Sta t e of ew J ersey, ays 
that: 

1. On or about June 10th, 1925, the plaintiff 
,va and still is a builder and contractor and en-
gaged particularly in the mason contracting ,vork 
in the Cities of Pas aic and Garfield, Ne,v Jersey. 

2. On or about the afore aid date, the said 
plaintiff did agree to and ,vith said defendants to 
do and perforn1 the brick laying ,vork only on the 
building situate at and kno,vn and de ignated as 

To. 141 iialcohn Avenue, in the City of Garfi eld, 
New Jer ey, which aid building belonged to aid 
defendants. 

3. On or about the aforesaid date, the said 
plaintiff proceeded to co1nplete said brick laying 
,vork on said building, and in accordance with said 
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ram plai }It. 

arrange1nent ·with said defendant did co1npl te 
aid bri ·k layino- ·work, for which ·aid def ndant.· 

became ohli()'at d to pay . aid plaintiff th un1 of 
hleven Ilundi- cl and :Bifty (.'llG0.00) Dollar,', on 
·which ,•aid clef ndant: paid ,•aid plaintiff the 
~nun of Foui- Hundr d and Tw nt -fiv ( 425.00) 
Dollcus, leaving a balance du and o,-vin()' aid 

10 plaintiff in the , u111 of ~even Hnndr d and Twen-
ty-five (, 725.00) Dollar:. 

4() 

4. Although said plaintiff ha duly de1nanded 
· the payment of ,•aid balance ·u111, :aid def ndant 

have failed and i-efused and , till fail and 1· fu e to 
pay th whol or an~· pa1-t thereof. 

"\Yhe1·efore jud<nnent ·will b a, k d in he un1 
of ev n IIundred and T·wenty-five (, 72-.00) Dol-
larH, to 0 ·ether with lawful intere.·t and eo:t.' of 
suit. 

• 

FEDER & RI ZLER, 
Attorney· of Plaintiff. 

7 

Answer. 

BERGE OU-1:TTY CIRCUIT COURT. 

:B.,iled farch 8, 1926. 

SALVATORE Rosco) 
Plaintiff, 

vs. 

FI NK FIG RO and NNIE 
].,!GARO) 

Defendants. 

.. 
Action at Law 
Answer. 

The defendant , Frank Figaro and Annie Figaro 
re siding in the City of Garfield, County of Bergen 
and State of Te-w Jer ey, an wering the bill of 
con1plaint say that: 

1. They are " ,.ithout kno-wledge of a d neither 
affirn1 nor deny the allegations of aragraph one 
of the con1plaint. 

2. Paragraph, two and three of the complaint 
are denied. 

3. The allegations of paragraph four are de-
nied, but defendants further ans,vering say that 

10 
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they no,v refuse to pay the den1and of plaintiff. 3 o 
LOUIS A. CO\VLEY. 
Attorney of Defendants . 

40 



10 

20 

30 

40 

Testimony. 

BERGE T O TTY CIR U T OURT. 

SALVATORE Ro co, 
Plaintiff, 

Y. 

.F'RA.1.TK li,IGARO and A IE 

PIGARO ) 

Defendant ·. 

A ·tion at Law 

IIatken:ac·k '. ~J. Octob r 2G, 1926. 

Befo1·e llo.r ORABLE TE\VTO II. PORTER, Judge, 
and a lury. 

PPE RA E : 

For th Plaintiff: :OIE R ' . FEDER T Rr rzLER · 
By JA 'K Rr ZLER, E Q. 

:b.,or the Defendant : Lo r .A.. O"\VLEY, E 'Q. 

J u1·y was accepted and worn. 

:Ofr. Rinzl r open d the ca to the Jury. 
~-Ir. Cowl y opened th ca e to th Jury. 

(Upon the onclu ion of l\,fr. Rinzler' opening 
to the Jury the followinrr di cu, ion took pla . 

l\,Ir. Cowl y: If :our IIonor plea· tha i not 
·within the province of the pleadinrr ', th op nino". 
The pleadings stat that there i a ontrac for the 
full a1nount of th work for the , 1125. 1nade dire t-
ly ,vith the d fendant . 

The Court: That ,va' the opening, a I under-
tood it. 

9 

Salratore Ro8co-l)irect-for Plaintiff. 

Mr. Rinzler: That is it e -actly, sir. I simply 
gave the prelilninary circumstances so that the 
jury 1night intelligently kno,v the facts. 

The Court: It all hin°,es on the contract that was 
made bet,veen the partie, to this litigation at the 
time that counsel refers to, after the work has been 
begun. Pa1·t of it had been done; the plaintiff re-
fused to go on with it. He then entered into a 
contract with the defendant in this case whereby 
he agreed to go on and finish the job, and the de-
fendant agreed, in con ideration of hi doing that, 
to pay hin1. 

Mr. Cowley: 725? 
:nrr. Rinzler: That is right. 
The f1ourt: Pay iln ,vhatever it ,vas agreed to. 

That ·will 01ne out in the evidence. That is as I 
und er, tand it. 

~Ir. Rinzler: Exactly, ir. 
:Olr. ,~owley: VVell, that is not ar-i I read it, if your 

Honor plea e. 

( iir. Cowley thereupon opened the ca e to the 
Jury). 

SALVATORE ROSCO, the Plaintiff, called as 
a ·witne in his o,vn b half, being duly S"\ orn, te -
tifie a, follows : 

Direct-exan1ination by Mr. Rinzler: 

Q. \Vhere do you live, }\,fr. Rosco? A. 6 Charles 
Street, Lodi. 

Q. You will have to speak loudly. A. 6 Charles 
S ti·eet, Lodi. 

Q. I-Iow long have you lived in the Borough of 
Lodi? A. Four years. 
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10 

alratore Rosco-Di,·ect-for Plaintiff. 

Q. \ hat i. your bu 'ine. , ? 
tractor. 

. Build r and on-

The C1ou1·t: \. little loud r. 

A. Build r and conti·aC'tor. 
Q. Fo1· ho,,· many years have yon b n engag d 

in the building and contracting .A. Four-
t en year.·. 

Q. And wh re dnl'ing tho. e fonrt n year ,vere 
:vou engaged in that hu. ·ine:s? .A. Part in Pa , ai 
and part in Bergen C1ount)·: Pa . . ·aic and B rgen 
C1ount;v. 

Q. Passaic and Bergen County for a period of 
fou1·tren years? A. Ye: sh-. 

Q. Did ~·on do any C'on. ·truction work in the erec-
iion of a building owned by th defendant.· I?ranl· 

and nnie .A ... Y , , ·n·. 
Q. \Yhat kind of on:truction work did :ou do in 

the erection of that building? A. Th entire bri k 
wol'l~. 

Q. The entire hrick ,vork? . Ye' :1r. 
Q. '\Yith who1n did you talk; ,vhich of th i-

gc11·os, l\Ir. Frank or hi." ,vif , about doino-
that joh? A. rrhe joh wa. given to .me throuO'h 
another pa1·ty, l\Ir. '\Ya:kevitz. 

Q. I 1nean when you finally O'Ot to the FiO'aro 
wh01n did you talk to? ..i:-\... I talked to the1n. 

Q. Either ~Ir. Pigaro or l\Irs . Figaro? . I 
didn't know l\Ir:-i. igaro; I kno,v Ir. Figaro th 
first time. 

1\11·. (\)wle)·: I object. I should think, if 
he is going to to a Y l'lml ontra it, 
he hould testify to a onti·aet without oun-
sel suhstituting the 1uun of the part)· ,vith 
,vhon1 he talkPcl. 

Th Court: I think there is no obje tion 
in asking which one he talked to of th wo . 

11 

Saliatol'e Rosco-Direct-for Plaintiff. 

n-Ir. Cowley: I hould think he ought to 
establish his contract, if your Honor please. 

The Court: He is getting to that. I will 
allo,v it. 

Q. Your conti·act wi h the Figaros was not a 
written one; it ,Ya a verbal one, wasn't 't? A. 
Yes, sir. 

Q. ow, in making that ve1·bal contract with 
,vhon1 did you n1ake it; with whom did you talk, 
,vith l\frs . ] igaro or l\,Ir. Figaro? A. The fir t time 
to the general contractor. 

The Court : ... o, no . 

(-l, I an1 talking about the Figoros no-w. A. Oh, 
l\Ir. ] igaro. 

Q. l\,fr. Figaro? A. Mr. Figaro, ye . 
Q. And ,vhere did you have that first conversa-

tion with l\,fr. Figa1·0 about that contract? A. Over 
my house. 

Q. At your home? A. Ye , sir. 
(l And who ,vas present during that conversa-

tion with Mr. Figa o? A. fellow by the name 
of l\if1·. l\fattera. 

Q. \Vho? \... l\Iattera. 
Q. Mattera? A. Yes. 
Q. That gentlen1an i your bro .,her-in-law, is he 

not? A. Ye , sir. 
Q. Wa. he workinO' on that job with you? A. 

Yes, sir. 
Q. "\Vhen you made that agreement with Mr. Fi-

garo had you already done part of the brick work 
on that building? A. es, sir. . 

Q .. Just ·what ,vas your agreen1ent between your-
self and the Figaros, or the conversation that you 
had with l\Ir. Figaro? \Vhat did you say; what 
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, 
1alratol'e Rosco - ni,.ect-fo,. J>lai11tiff. 

did he say? A. 1\11•. Figaro emne to n1y hon, e. I 
had quit the job already. I ,'een there wa no 
money c01ning, and I had 1ny people ru hincr n1e 
every ~•atu1·day 1norning. I had to cro heO'O'inrr for 
money. I am a poor nian. I an1 not a 1nillion-
aire. And I giYe hin1 to unde1·.'tand · I aid 'l\Ir. 
Fi()'aro I want to do rour ,vork but mv d ar n1an b ,Y ' 

10 I can't pay the people if , omone don't pa,'" 111 .'' 
I Haid "If vou don't pa v 1ne I can· do the ,vork ' . . 
hc>l'e," I :-mi(l, "1 JP('clll~(-' cl('('OI'ding to the ruion 
rule, a man ha., to he paid on a turday before 
twe 1 ve o' cl oe k." II e , aid "You con1e to do the 
work i he1·e, and I will pay you." I didn't want to 
go. He begged th life out of me. 

Q. And if you w re to fini.·h the job from that 
time on, to tini:h the ln·ick ,vork, how IlHH'h would 
he have to pa~,. you; how 1nueh " 'a , due yon? \... 

20 \ h)', it " 'a8 about ,, JOO,, Olll thing lilre that. 

4U 

Q. That ii-; what you already got? A. Ye:. 

l\I1·. Co,vley: ow if :our Ilonor plea: 
The f101 i-t: Do not lead. 
l\fr. Rinzler: I withdraw that. 

Q. Did you ah·eady get , 00, or i: that the bal-
ance ihat -

l\Ir. Cowl )': I -
The f1onrt: That i. practically th , am 

que8tion. 

A. I had reeeived fou1· hundred -

The Court: Wait a n101nent. He ha not 
fini h cl th que~ tion y t. 

Q. You just aid you receiv d what? 450. 
Q. o that if you , hould fini h th job how n1u h 

1nore wa con1in()' to you? A .. 725. 

13 

1alvatore Rosco-Direct-for Plaintiff. 

Q. And is that the amount that Figaro agreed to 
pay you? A. Ye , sir. 

Q. ow you said that you had already done some 
work, some brick work, on that building. For 
whom did you do that brick work? A. What I 
done it for ,vas for Wa kevitz, and then I quit. 

Q. You quit? A. Yes, sir. 
Q. \Vaskevitz was the general ontractor? A. 

Yes, sir. 
Q. vVhen you quit you had already got how much 

money? A. 4:50. 

By the Court : 

Q. From whom? A. From Waskevitz. 
Q. $4:50? A. Yes, sir. 

By Mr. Rinzler: 

Q. T o,v, ·when you quit how long was it that 
Waskevitz had not giYen you any money? A. Two 
weeks. 

Q. Two ,veeks? A. Y.es, sir. 
Q. And had you gone to Wa kevitz and demand-

ed that he pay you? A. Yes, s·r; a few times. 
Q. Did you get any more money? A. No, sir. 
Q. vVhat ,vas the reason, then, for your quitting? 

A. Because there ,vas no money. 
Q. Did you serve any notice? 

By the Court : 

Q. Jut a moment. How much n1ore were you 
to get? You got $450. What ,vas the balance? 
A. $725 wa for the-complete job. 

Q. $725? A. Yes. 
Q. And that is what you told Mr. Figaro? A. 

Yes, sir. 
Q. And he agreed to pay you $725? A. Yes, ~ir. 
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'alrato,·r Rosco-ni,·rct-f or Plaintiff. 

Q. Well, ·wa.1 the ·wor]~ that you had done up to 
that tilne worth 1no1·e than , '-130, the an10unt that 
you had h en paid? A. Y , , ·ir. 

Q. llow 1nuch \Ya,' the Yalue of the work that you 
had con1pleted up to the tin1e that you had thi. ar-
i-angernent with ~11·. 11 iga1·0? A.. That i. about 
seYen hundred and mne odd dollar.'. 

Q . ..\bout :·,oo w01·th of w01·k ah·eady don ? .A. 
Yes, ..1ir. 

Q. Ro that J\Ir. Pigaro promi. ed you that he 
would pay you the an1ount that ,vas alr ady due 
you and ·on1ething in addition to that? . Ye.· 
Hll'. • 

Q. If you would fini.·h the job? . Ye., , ir. 
Q. Ii-; that right? .\...Ye.,, fr. 

By l\lr. Rinzler: 

Q. So that for a period of two ,veek. . ~ou and 
your son had done brick ,vork on that joh a1 d r -
ceiYed no pay? A. No, ir. 

Q. And then it ·was that yon erved the notice 
on Figaro? A. Ye , . ir. 

Q. I show you a notice purpo1·ting to h 
by you and addre ed to Frank FiO'aro and nnie 
:F'igaro, owner·, just handed to me by coun. 1. I 
thiH the 01•jginal of a copy that you , erved upon the 
Figaros? 18 that a notice uch a. you erved up-
on ~fr. and ~Irs. ] io-aro? A. Ye., , ir. 

Ir. Rinzler: Th re i no ohje tion, I up-
pose, to this goinO' in evidence, i. ther ? 

The Court: Let it he receiv d and marked. 
( Paper n1a1·ked Exhibit r. 1). 

Q. So that ·when you gave that notice, Exhibit 
P. 1, to l\rir. Figaro and hi.· wife, you had alread 

15 

Salvatore Rosco-l)irect-for Plaintiff. 

done about 700 ·worth of work? A. Yes, sir. 
Q. And you had only received 450? A. Yes, 

1r. 

By the Court : 

Q. Well, had you received $450? A. I had re-
ceived $450, but I had about a little over $700. I 
, ·ee in two weeks I had no more money coming, and 
my men ·were 1·ushing me. That i ,vhy I did not 
,van t to go back on the job. 

Q. Why didn't you tell us that you had received 
$450? A. 450 I did receive. 

Q. The state1nent attached to this shows that you 
only received -125. Which is correct? A. Well, 
I couldn't exactly remember some things, see, be-
cause-

Q. Well, do not say if you can't remember. A. 
Well, something might slip out of my head, because 
really I can't remember everything, Judge, your 
Honor . 

Q. So you received $450, did you? A. Yes, sir. 
Q. All right. Thi says $425. 

By Mr . Rinzler : 

Q. Now, when was it l\rir. Figaro made the con-
tract ,vith you to the effect that you should finish 
the job and, if you ,vould, he would pay you the 
balance of $725? ,vas it before or after you gave 
this notice, r. 1, to l\rir. Figaro? A. After. 

Q. After? A. Yes, sir. 
Q. And after you served this notice, P. 1, on Fi-

garo did you finish the job? A. Yes, sir. 
Q. And did you demand payment from F,igaro? 

A. Yes, sir. 
Q. Did he pay you? A. The money was not 

ready, he said. 
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Q. vYhat did h ·a~· about the 1noney? . He 
aid that-that I wa,' not ntitled to the 1noney un-

til the buildinff "\Va ,' ntirely c01nplete, o I took 
hi: word for it. 

Q. Tool· hi: "\vo1·d fo1· it. 'rhen i,yhen the build-
ing "\Va • c01npleted did you demand payn1ent? 1. • 

Ye:, sir. 
Q. Did he pay you? 
Q. "\Yhat did he .·ay? 

.... ........ o. 
.t . He 

nothing to do rith :ou.'' 
aid, 

. Did he ever give ou any 1noney? 
er clid. 

C1·0:s-examinatio :a by ... I!'. Couley: 

I ain O'Ot 

. A. He nev-

Q. \Vhat ;va the contra t that you n1ade with 
Fi 0 ·~ 10? . The contract I 1nade with Fiffaro wa' 

l\Ir. Rinzler: ,vn1 y u pardon me, your 
Honm·'? 

A. ( Con tin 1 ing) "\Va • t e begin in a-

The ourt: Ju t a 111011ent. 
1\11·. Rinzle1·: I think the jury vill b in-

te1·r:ted in what thi · paper i 1. 

The Cou1-t: You niay t 11 t en1 "\':hat it 
L'. 

( 1\11·. Rinzlet read· E.·hibit P. 1 t e 
j1u·y.) 

'J.1he Cou1-t: "\Vhat i the ate of that, 
please'? 

n-1r. Rinzler: October, 1925. 
'J.1he Court: ..,.o date other than that? 
llr. Rinzler: ..l ... O, your Hono1·, the1·e i. no 

date on the paper-Oh, \Yill you l t 
1ue h~ ve th notice that wa e1T d upon hiJn 
subs quently? 
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By Mr. Rinzler: 

Q. In Decen1ber, 1925, did you receive from Was-
kevitz a notice iinilar to the one I now show you, 
dated Dece1nber 2nd, 1925? A. Yes, sir. 

Mr. Rinzler: You do not object to this go-
ing in evidence, do you? 

(Paper marked Exhibit P. 2.) 
( Mr. Rinzler reads Exhibit P. 2 to the 

jury.) 
Mr. Cowley: There is no proof of service . 

rrhere is only the date of the notice. 

By Mr. Rinzler: 

Q. ow, referring to Exhibit P. 1, the notice that 
you served upon the Figaros, can you tell us ap-
proximately ,vhat date you served it upon thern? 
You notice there i no date in it excepting the 
month. A. I don't remember. 

Q. Do you know what month it was? A. In Oc-
tober, the late part of October some time. 

Q. What year? A. 1925. 
Q. And this notice that Mr. Waskevitz served 

upon you, dated Dece1nber, did you get that in the 
month of December or not, to the best of your 
recollection? A. I guess I did. In December 

· son1e tune. I do not re1nember the date when it 
"\Va. received, but it "\Va, in Dece1nber. 

By Mr. Cowley: 

Q. What were your agreements with Waskevitz 
as to payments? A. Payment? According to the 
work was progress. 

Q. "\Vell, that is not very definite. How were 
you to be paid according as the work progresse~? 
A. Well, ,ve do this "\Vay. Some time we work 1n 
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a ce1·tain way. Ji fr.st the hemn.· re will get ·o 
n111eh n1one. r, like they figu1·e paying about sL·ty 
01· f-ieYenty pe1· cent: ,'econd th beam.· ,'O nu ch, 
eig'l1ty per cent. 

Q. \ ai-; your conti·ac:t with \Va:keYitz that, up 
to the ffrst tier of hemn. you would g t 'i..·t: or 
,·eyenty per· cent? A. , ... erhal; not contiact, not 
wl'itt en cont1·aet: jn:t Yel'lml talkinO' . 

Q. And he wa: to gin• you , ixty or :eYenty p<'r 
cent'? A. And the :econd floor he wa to give me 
ahout eighty pe1· cent. 

Q. Re<'on(l iloo1·, eighty? 1 . 'econd floor; h -
he<·mi.·0 we go J igh with the hnilding, ne d :more 
money, f01· mo1·e 1ahol'ing. 

Q. \Vhen did , ou . ·ta1·t ,,·ork? .l. • I . ·tarted to 
wol'k in-al'ound th 10th or the 11th. I o ldn't 
he s111·c of the date. 

Q. Your paper·: here . ay that you :nade a con-
tract with 11 igal'o on ,June 10th. .l. • ,Jun the 
10th. 

Q. Yef-J. Didn't yon info1·m your counsel that 
you had nrnde an ag1·ee1nent with 1 i0 L.1·0 on June 
lOtl ? \. . .1To, :fr. ...o, , fr· I neY r nu k no ·on-
tra('t with Figaro. 

Q. You neYer had? TeYer ,June 10th. 
Q. IT <nY did your eoun:el get the ·nformation 

tht t ) ou ha agreecl ,Yith Figa1·0 on Jun ·• 0th for 
, 1150 to do the rna:on wo ·k on hat huil hna? 
(.. .. _ ... o answe ·) 

The Court : T ou do no know? 
Th e \ itne .. : I don 't 1· n1en1her, J Hlge, 

your· I nor. 

Q. You never did 1nake an a<rree1nent on June 
10th? A. To. 

Q. Your papers say you r cei Yeu 4:50 fro111 Fi-
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garo. Did you ever receive it? A. I received $450 
from Waskevitz. 

Q. Waskevitz. Have you ever reduced your 
· claim again t W askeYi tz? 

Mr. Rinzler: I object to that . He is not 
required to do that. It is an original under-
taking on the part of the plaintiff and de-
fendants. 

The Court: Objection sustained. I do not 
see that he has to do that. 

Q. When did you tart work, in August? A_. 
Augu t, middle part of August, something like 
that . 

Q. ,vhen did you finish? A. In November sorne 
tin1e. 

Q. In ovember? A. Late part of October; I 
don't ren1em ber the date. 

Q. Late part of October you :finished? A. Yes. 
Q. J ow, ho,v long after you had served this no-

tice on Figaro did you have the contract with Fi-
garo to complete the ·work? A. Yes, sir. 

Q. How long after you served the notice? A. 
Why, near t,vo weeks before I finish the job. I 
don't remember the date. 

By the Court : 

Q. You don't under tand the question, I think. 
You erYed a notice on Mr . Figaro? A. Yes, sir. 

Q. In October . And you think it ,vas the latter 
part of October . There is no date on it . You say 
you th ink it ,va the last part of October; that is 
correct, isn't it? A . Well, it was the last part of 
October . 

Q. It wa not? A. It was . 
Q. It was. ow you also say that it was after 
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that, after you 8erY d the notice iha t yo 1 nrnd thiN 
('0ntraC't by word of mouth ·with FiJ ·,n·o; that is ·01·-

rect, i. ·n't it? A. It was after that. 
Q . . Afte1· that? A. i. littl bit after that. 
Q . .J...,. ow C'oun.-el a.-k yon ho-\Y long after. A. I 

conldn ·t 1·ernern he1· it was fou1· daY8 or thr e dav. · . . 
Nomething like that. 

Q. '\Ya,• it a nrniter of a fe·w day ? f w 
day.-, hec·au.-e I didn't want to go baC'k to the job. 

BY ::\11'. CowlrY: . . 
Q. You did not , -ant to go back. .. \.n ·when did 

YOU BaY that vour ,,ro ·k ,va . fini.-hed? A. In l. ... O_ . . . 
Yemhe1· ,'ome time. I coulf1n't l'ememh r th date. 

Q . .. \bout what tim in .J...,.oY n1be1·? \. I don't 
remem hn· thP date. l\Iy hou. ·e happened to b afi1·e, 
and all rnv book.· desti·oved. I have not any re ord . . 

20 whateYer. 
Q. You ha \'e not any i-ecord. at all? .. A. I hc1 \·e 

not any 1·e('ol'(l at all. 
Q. ""\YaN it the ffrst week in ........ oY 1nher? .c . I 

('oulrln 't 1·emem hei-. 
Q. II ow mud1 w01·k did you , ·ay had b n done on 

the lmilding? A. 1 little over , 700. 
Q. Befm·e yon made thi. contract? A. Y . , .-ir. 
Q. And then yon .-ay that Figa1·0 ag1·eed to pa3 

vou . 725? A. es, sir. 30 · Q. Although th re wa. only about , 100 worth 
of wol'l~ yet to b done? \.. littl OY r 100. 

Q. Your eonh ·a('t ,va.- for ,111150? A. , 11~0 ye/; 
right. 

Q. You had i-eceiYed , 4- 0 ? 450 y s, 11·. 

Q. "\Vhat? \. , 150 I re· ived. 
Q. But you had don about , 100 ,vo1·th of work? 

A. Ye8, ir. 
Q. So that left , 450 worth of ,vo1·k y t to he 

4 0 done? A. fore that that. 
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Q. \Vell, your contract was 1150? A. 1\-fore 
than that. If I only received $450, ho,v could it be 
$400 n10re? 

Q. Your contract with Waskevitz was $1150? A. 
Ye·. 

Q. That i ,vhat you said. At the tin1e that you 
n1ade the contract ,vith Figaro you had already 
done about $700 worth of ,vork? A. Yes, sir. 

Q. So that left $450 ,vorth of work still to be 
done? A. Yes, sir. 

Q. And you ·ay that Pigaro agreed that if you 
would finish that work he would pay you $725? A. 
Yes, sir. 

Q. How ·wa that 'Uill to be paid? .A .. "\Vell, 
8Um to be paid. l\Iaybe he would give n1e in two 
payn1ents, n1aybe all at once. I took his word for 
it. 

By the Court: 

Q. ""\Vhat was the word? What did he say about 
payn1ent? . He said, "l\ir. Rosco, come over and 
finish 1ny work, and I will be a n1an with you." 
That is the only way. vVe do not have a conversa-
tion for two or three days . It wa only a few 
words . 

By 1\-fr. Co,vley : 

Q. Ju t tell us what he said. A. He said, "You 
come over and fini h the j ob, and I will be a man 
,vith you . I can't get no 1noney until the building 
i con1pleted, building loan." 

Q. That wa your agreement? A. That ,vas n1y 
agreement, yes, sir. 

Q. The entire agreen1ent that you n1ade with Mr . 
Fio ·aro was, "You fini 'h the job, and I will be a 
n1an with you"? A. Yes, sir. 
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Q. That ,va.· all'? i.. Ye', he will pay 1ne. 
Q. 'l'hat was all, now? I ain a ·ldn°· you what 

he ·aid. .1. • \Yell, he ·aid, "You iini ·h th , 01·k, 
and I will !Jay you. n 

ll ..... Tow he did not ·ay, •You fini ·h the wo1·k ' and. I will IJe a n1ctn with you'''? . Becau ·e he 
wanted to n1ak 111e a pr ·ent be ·ide ·, that he wa, 
well ·ati ·Ji ~tl with the work. 

Q. Then aft r the work wa,' fini ·h d he wanted 
to give you an additional pre ·ent '? \... Befo1·e 
that, he o·iv Ille th pronli ·e he 0 ·ive n1e a p1· · :)nt. 

Q. If he wa · :ati ·iied with the work'? A. If h 
well sati~fietl with the woi-k, after the , '723. 11 
p1·omi~ed to 0 'i ve Ine a pr . ·en h . ·ide., b ca u ·e h 
wa. · well .-ati. ·Ji d with th wol'lL 

Q. .... Tow I want to O'et in you1· ·wo1·d, the exa ·t 
agTPe111ent that you made with 11 i()'aro in 1· O'ard to 
the c·ompletion of thi.- ,vol'k. You haYe t .-tified 
that he id, "If You will fini~h the wo1·k I will 

< ' 

lJe a man with you." ....... ow was that th:) ntil'e 
ng-reement? A. 'rhat he wanted to make m a 
pre~ent. 

Q. \Vas that the ntire agreemeni? A . .,__ ... o no. 
Q. What ,va.- the agr e1n nt? A. 72 , that i 

the way we tal1 ... ed fh·.t. Th n when h .-aid th 
wol'dH, "I will he a nrnn with you " and he wanted 
to make n1e a pre.-ent h cau:-;e he well sati.-fied 
·with the work, then w , peal'" about 725. I told 
him, I :-;aid ")I,v dear nian, remeinher I aint got no 
money, and if you want n1e to fini.'h the ,v01·] ... I 
haY to go ho1Tow thr 1noney hy .-01nehod;v el~ to 
pa,v the1-; men." 

Q. 'l'hat ,nm four or fiye day,• after rou had 
. e1Ted notice on J?igaro? A. About three or fou1· 
day1-;, smnething like that. 

Q. Thre 01· four da~\ · aft l' you had ,'Cl'Y d th 
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notice on Figaro that Waskevitz o,ved you $725; 
is that right? A. I didn't get you. 

Q. "\Yell you . tated that ·was three of four days 
af er you receiYed-after you had served this no-
tice on Figaro that "\Vaske ritz o,ved you $725? 
By the Court : 

Q. You served a notice, didn't you? . Yes. 
Q. That your contractor owed you $725? 

725. 
Q. And it ,vas only four days after that t at you 

made this contract with Mr. Figaro? A. Yes, sir. 
Q. That is right, isn't it? A. Yes, sir. 

By Mr. Co,vley: 

Q. If you had received that $725 fron1 Waske-
Yitz you "\Yould have been entirely paid fc,r your 
contract, wouldn't you? A. If he would give me 
the $725. 

Q. Yei;;; you would have been entirely paid? A. 
But I didn't get it. 

Q. But no,v you state in the notice that you 
serYed that that n1oney was due you. How could 
it have been due you if there was $450 ,vorth of 
work still to be done? A. The work was com-
plete, part of the work, and it was just a little bit 
more to be done, about a day or hvo days' more 
·work. I served a notice on him to make him under-
stand that I got that con1ing because we n1ake the 
agreen1ent between Figaro and me. I said, "Re-
member, I am a poor man, I have not got any 
money. I have a fainily to support, and I am going 
to borrow three of four hundred dollars to finish 
that ,vork." So I did. 

Q. If I understand that remark that you have 
ju t n1ade, ,vhen you served this notice upon Fi-
garo that Waskevitz owed you $725, he did owe you 
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that ainount with the e.·ception of on or two day'.' 
,vol'k? A. Tot the whole amount, becau."e I didn't 
fini8h the wol'l{ yet. 

Q. \Yell, what did you jn.'t ·tate? 

:\11'. Cowley: ,Yill you l'ead the answer to 
the question there, please'? 

( P1·evion:::; an:we1· l'ead by tenographer.) 

Q. ..LT ow, is it true that when you . :erYed thi. no-
tice the ,vork was completed e.·C'ept fo1· one or two 
days' wol'k '? It i~ not tn1e? \. .... To. 

Q. Ro that pa1·t of your answel' you wi:h to cor-
1·ed? A. (,e1·tainly. I might have !nade a mi:take. 

Q. 'l'hat i: not 1·ight? A. :vhen I serve-I that 
notice the wol'k was half done. \Vhen I ,'e1·ved .Ir. 
I1.,iga1·0 notice the wol'k ,vas half done. That is why 
we eame to understand, he and I, that the1·e ,vas 

20 :,:m due me if I c01npleted the job fol' him. 
Q. ,vhen you .·el'ved the notice and you . tated 

that "Daniel \Vaskevitz ii:,; ju. tly indebted to 1ne in 
the ~uni of $725 fo1· labor .·upplied hy n1e in the 
erection of the bl'ick work of your building " and 
that "I have den1anded of aid Daniel vVa. k vitz 
payment of the said su1n, and he refu:ed to pay 
it,'' that is not true either, L it? A. Ile did not re-
flrne to pay me all the 1noney, becarn;;e he had given 

30 me pa1·t of the n1oney, hut the question-I ·was 
afraid thif.; nrnn would nevel' pay n1e. 

Q. \Vhen you r-;aid, "Daniel Wa 'kevitz is ju:tly 
indebted in the surn of $725," that was not tr·ue, ·was 
it? A. Certainly, it ,vas true. 

Q. It ,vas true? A. Yes, ir. 
Q. But that n1oney ·would only have been due 

,vhen the lmilding ,vas c01npleted? A. Ye., ir. 
Q. But the building ,vas not completed? \.. But 

the building ,vas not-the buildinrr ,va. not om-
4 u plete-
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Q. So that Daniel Waskevitz did not owe you 
the money? A. He owed me the n1oney after the job 
was complete, but I ,vas afraid. I only had $300 
to do the ,vork in the building already. So I could-
n't collect $300 for the 1nan; I might lose the work; 
I n1ight as well lose $300 than to lose it all. 

Q. So you ad1nit this staten1ent is not correct? 
A. It might be a mistake. 

Q. Daniel Waskevitz did not at that time owe 
you $725? A. Ko, sir; part of it. 

Q. I-Ie owed you part of it? A. Part of it, yes, 
sir. 

Q. row, ,vhen you ,vent to Figaro there ,vas no 
agreement behveen you and Figaro as to how the 
balance ,vas to be paid? A. N" o, sir. 

Q. 1-Ie ju t said he ,vould pay you if you would 
do the work? A. Yes, sir. 

Q. And you did the work? A. I done it. 
Q. And you have no records to show when you 

finished? A .. I couldn't tell you ,vhen I completed 
it. 

Q. But you did finish in the early part of N ovem-
ber? A. Well, the last part of October, something 
like that. I don't remen1ber exactly. 

Q. The last part of October or early art of No-
vember you finished? A. Something like that. 

Q. And you began in August? A. I began in 
August : right. 

Q. And did you work steadily on this job? A. 
Well, I delayed a few days because, when I did not 
see no 1noney coming, I might as ,vell. I said, "I 
might as ,vell go home and be done, and try to get 
something else." 

Q. Did you have any other contract that was 
""Torking at the same time? A. No. 

Q. You ,vorked fr01n early in August- A. Yes, 
sir. 
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Q. -until the la ·e1· );11•1 of ctoher for lVa ·-
k eYitz, ·wLe yo 1 : 1·v d thi. · notice? A ...... ~ (,t all 
the time. 

Q . .... To .. a. l the ti1n '! . ..1..To, :ir. I had other 
job s of my own. 

Q. :\.,.hat'? A. I lwd othe1· .i h to n,_·k on. 
didn't ,,.,.01·1~ l;te< d · on that job ,J I t· e tilne . I had 
othe~· jo b. 

Q. ,.. o 1 had auothe1· ~oh of yo 11· o. ·n? -'-
Sll'. 

Q. ,Yhe ·e "\Ya"' that? ,;_\. . ... ly o .,·,1 10 1. ·e. . 

. 
c, ' 

(,. ,Yho wa: the la.t c·ontracto· to work on that 
building? ..\.. The hvt cont ·actor. 01 that 1mi1d-
ing t hrrr? 

Q. Y 0N. ,vho finished the h 1ilding-? -'-. Yon 
mean the plnn1hing 01· ~temn heat 01· pa:nfin 6 or 
,hat? Gin~ me to und(lr,·tan<l. what .... ou :new .. first, 

o; all. 
Q. ,vho nnh;;hed the huHding? Vho wa~ the 

la.·t wol'l·man to .,.ol'k on the lmilding when it w~: 
completed? A. It could h the electl'idan. 

Q. 'rlte painte1 ·? A. El ctl'ieian i.· the la .·t o·et 
out of the building, Ol' painte1·; on of th two. 

. The mason wol'k is con1pleted long befor e t!1e 
other part '? ~- The n1a. on 1vol'k ;va,• cmnpletcd 
long hefo1·e. 1 didn't haYe no pla t l'ing to do i 1 
thart honNP; ju.· to do tl e brick , ·ork; that L· al 
I he d . 

Q. 1 .... n . ·on · ror'{ 1vc1 · finis ed 01 g hefo1·e? 
'Ihe , ork was fi ished h~f ,I eo:rnpleting the hol se, 
sure; finishe pr tty nch · a cou ,i '.l of , eek., b for·e 
that. 

Q. A couple of weeks .}efo1·e? .A. Yes, sir. 
Q . .£ nd yet ·ou ( id not finh;h you1· work until 

the eal'ly part of Tove1nber? A. Ye., sir. 
Q. ,vho ,va.· the architec·t on the job? \. 1Ir. 

Yigilanti. 
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Q. Do you know 1vhen those people n1oved into 
the building? A. I couldn't tell you. 

(~. "\Vha t? A. I don't know. 
Q. Ko1v, after you received the notice from Dani-

el ,v askevitz to put your claim in judgment, what 
did you do with the notice? A. "\Vell, I went to 
r-;ee 1Ir. ·vigilanti, and speak to hiln. I said, "1Ir. 
\rigilanti, remember," I said, "you made me lose 
•. 725 when it is not n1y money," the architect. Then 
1Ir. Vigilanti aid to me, '·Li ten, Roscoe, through 
n1e you are losing n1oney. I am sorry." Because 
he recon1mended me with Mr. Figaro. He said, "I 
am going to 0 ·i ve you a bl'icklayer ; you have not got 
nobody in to-wn like hiln. He will give you a won-
derful job, because he built n1y own home," the ar-
chitect thart was on the job, Vigilanti. "I put up 
the first building on Passaic Avenue. Look at my 
job here. And I a1n going to give you the same man 
to do the work." o Mr. Vigilanti said, "You bet-
ter go to see 1Ir. Perretti, the lawyer of the Build-
ing and Loan, and he might giYe you a hand on it. 
I-le i. · a pretty nice n1an, and he considers that you 
done the ·work there." And I went to him. 

Q. You went to Ir. Perretti? A. I did, yes, sir . 
Q. With the notice that you had received from 

Waskevitz? A. Yes, sir. 
Q. Now, did you tell Mr. Perretti at that time 

that you had an agreement with Figaro by which 
1?igaro ·was to pay you for the completion of the 
building? . Ye , sir. 

Q. You did? A. I did. 
Q. Didn't you tell Mr. Perretti that Waskevitz 

01ved you money on another job? A. No, sir. 
Q. You did not? A. o, sir. 
Q. Didn't you say to Mr. Perretti that "'Ve are 
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both Italian. , and "\Ve better . tir k togeiher''? \... 
I neYer said that "\vord. 

Q. Didn't you tell Ir. Perretti that "At 1 a.·t 
get rne fifty pe1· cent, and )'On can keep the other 
fifty per rent''? A. X o, .·fr. I said, "::\Ir. Pertetti, 
if yon can help me on thi. ca.·e, certainly I ·will 
pay yon for yon1· . ·e1·Yice." 

1 o Q. Didn't you r-,ay to 1Ir. Petretti, "If you get 
this money for it yon can keep fifty per cent''? A. 
I did not mention it. I did not 1nake no price with 
l\Ir. Pe1-ritti. 

Q. Di<l yon . ·ay that? A. .i: To, sir. I don't kno1\~ 
what a lawye1· chai·ges for any servi e . "\Vhat 
could I make any price with hiln? Ile neY r aid 
nothing to me about a dollar. Only he aid to 1ne, 
"Roscoe, I can't handle thi. case hecau e I ain the 
lawyer for the Building and Loan, and I can't 

20 stiek for yon or 8tick for hin1. I have-'' 
Q. Ii-.;n't it true that you told hin1 ,va:k vitz 

owed you money on another job? . ..1..To, .·ir. 
Q. You. ay you told hin1 you had a ontract with 

Fig-aro? A. Yes, sir. 

Redirect-exan1ination by 1Ir. Rinzler: 

Q. Yon went to 1Ir. Perretti. Did you reque t 
his sei·vic:e a· a lawyer for you? A. "\Yell, I "\Vent 30 the1·e and I explained the n1a bter to him. 

Q. You knew he "\va. a la"\vyer? A. I aid, "'\ ill 
you give 1ne a hand?" ure, he i a lawyer. 

Q. You l new he wa a lawyer? A. "\Vhy, certain-
ly. 

Q. You "\Vanted him a a lawyer to collect thi 
n1oney for you? A. I did so. 

Q. Then he told you he could not handle it? A. 
Ile could not handle it. 
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Salvatore Rosco-Redirect-for Plaintiff. 

Q. Did he tell you ,vhy? A. He said, "Rosco, I 
can't handle this case because I am the la-wyer for 
the Building and Loan. 

Q. The Building and Loan that had a n1ortgage 
on this property? A. Yes, sir. 

Q. Tow you stated something about fire and 
about records. What fire are you speaking about? 
A.. o; I lost the records of all my books because 
n1y house happen to be on fire last year. 

Q. You n1ean your house "\Vas destroyed by fire? 
A . Yes, sir . It happen another building and my 
O"\vn to be on fire, and it happen the first thing my 
records were burned. 

Q. The records went "\vith them? A. I have not 
got nothing to sho"\Y. 

Q. When you first came to the office of Feder & 
Rinzler,- A . Yes, sir. 

Q. -the la"\v office of which I am a member, did 
you speak to me or Mr. Feder, or either of u , or 
whon1? A . No. 

Q. Whom did you talk to? A. One of the fel-
low that works for you. I am not sure if he is in 
the office. I-le must be one of your representatives 
or something in there. 

Q. You gave him whatever particulars you had? 
A . Yes, sir . 

Q. You did not talk to me? A. ( Witness shakes 
head in the negative.) 

Q. And you did not talk to 1tiir. F der? A. No, 
SH' . 

Recross-exainination by Mr . Cowley: 

Q. Did you tell that young man that you made a 
contract with Figaro on June 10th? 
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1alratore Rosco -R,ecro,•s-f or Plaintiff. 

Ir. Rinzler: I obje t. It ha alr ady be n 
0 ·one into on dire -t e~r~unination, 11·. 

A. .1. To, Rfr. 

The ~ourt: I will ]et hL an:wer , tand. 
Is there anything 1nore? 

Q. vVhen you had thi conver:ation ·with .rir. Fi-
10 ga1·0 wa: there any other n1 mher of hi home 

20 

preHent, hiR hou:ehold? To, :ir. 
Q. "\Va •n 't hiR wif th re? A. .,.. o, 8ir. 
Q. And thi8 wa, in l\Ir. Figaro'. hou: ? A. In 

my hout;e. 
Q. Oh, in your horn,;e? A. In 1ny house. He 

come oYer to , ·ee n1e per. ·onally, all alon . There 
wa8 no one with hiln. 

,JOH r IATTER , cal1ed} Ra ·witne ·: on behalf 
of the Plaintiff, being duly .. , 'Orn, te ·tifie.· } : fol-
lo,v,•: 

Direct-e .-amination by !1·. Rinzl r: 

Q. "\Vh re do you Jiye, Ir. l\Iattera? A. 349 
PaH8ak Street. 

'l'he Court: You will ha 1'e to talk loud r 
30 than that. 

A. ( ~ontinuing) 349 J>pi-;~aic treet. 
Q. Lodi? A. Lodi. 
Q. You a1·e a hrother-in-l~nv of r. Rosco a · you 

not? A. Yes, sir. 
Q. Did you a,•sist your hrother-in-hrw Rosco in 

the con ·truction of the brick work on thi: particu-
1 . 1 ? • • a r Jo > • • Ye, , . 1r. 

Q. "\Vere you pre. nt at the home of your brother-
40 in-]aw ,vhen l\Ir. Fio-a1·0, a defendan in thi ca: , 
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John JI attera-Direct-for Plaintiff. 

spoke to him about the completion of the brick 
,vork on thi p1·operty? A. vVhen I see him in-

Q. Just an ·wer the question. 

The Cou1·t : Yes or no. 

Q. vVere you present or not? A. Was I present? 
Yes 11·. ' Q. Did you hear the conversation that was held 
at that tin1e between Figaro and Rosco? A. \Vhat 
I hear-

Q. Did you hear it? A. Yes, sir. 
Q. Tow tell us ·what you heard both Mr. Rosco 

say and l\Ir. Fi()'aro. A. vVhat I heard is-I just 
,valked iI to the house, and I heard him saying, 
"You con1plete the job." 

Q. You heard ·who ay? A. Mr. Figaro, that is. 
"You con1plete the job, and I will pay you." And 
that is what I heard. 

Q. What did l\Ir. Rosco say? A. Well, he says, 
"A ll right." 

Q. And did you as ist Mr. Ro co in completing 
the job after that? A. Yes, sir. 

Q. And ,va. the brick work :finished on that job? 
After that conYersation that you heard was the 
bl'ick work on this job :finished? A. Yes, sir. 

Crm;s-examination by Mr. Cowley: 

Q. "\Vhen ,va that, do you kno,v? A. When I 
heard the conver ation? 

Q. Yes. A. 01ne tin1e in, I think it was, the 
1nonth of October. I am not positiYe about it. Part 
of October so1ne time, when I heard that. 

Q. Who ,vas pre ent while this conversation was 
held? A .. \Vhy, I was there, ~Ir. Rosco and l\fr. 
Figaro, and l\Ir. Rosco's wife ,vas around the house, 
child1·en; that i. about all. 
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John Afattera-Cross-for Plaintiff . 

Q. You ,vorked on the job, did you, afte1· that? 
.A. Yes, sir. 

Q. \Vhere do you live? A. 349 Passaic ~treet, 
Lodi. 

Q. \Yhere rloes l\Ir. Ro. co liYe? . G Charle• 
Rtreet, Lodi. 

Q. "\Vhere did he liYe at that tilne? A. G Charle 
10 Rtreet, Lodi, he lived at that tin1e. 
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Q. "\Vhat tin1e of the day was the conver,•ation 
held? A. \Vhy, in the 1norning. 

Q. In the rnornin()'? 

'l'he Court: The an ·,ver i "Ye . ' Do not 
shake your hec d. peak up. 

'l'he "\Vitness: In the n101·ning, ye . 

Q. What time in the morning? A. I wouldn't-
I couldn't tell the tin1e. 

Q. What day of the ,veek? A. Well, I don't re-
1ne1nber. 

Q. Don't ren1e1nber that? A. ... o, ,'ir. 
Q. You did ren1e1nber particularly tho e \\'"Ord 

that you h~ard? A. Tho ·e ,vo1·ds that I heard? 
Q. Yes. A. "\Vhy, just I heard hiln ·ay, " , long 

as you finish the job," that "I ,vill pay you." Ro,_ 
co says, "All right, then, I ,vill complete it. 
By the Court : 

Q. How much ,vas he going to pay him? A. I 
don't lu10,v. I didn't-

Q. "\Ve1·e not there any an1ount mentioned? 
"\Vhy, the only a1nount I heard once on the job--

Q. To; I mean at thi conver ation. A. Well, 
that I didn't hear. 

Q. You did not hear that? A. · o, 1r. 
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J ohn Mattera-Cross-for Plaintiff. 

By Mr. Cowley : 

Q. You say that was in the morning? A. Yes, 
sir . 

Q. Was it a week-day? A . Yes, sir. 
Q. You were not working that day? A. No, sir. 

vVe were supposed to go to another job that morn-
ing because he had quit that job down there. 

Q. You do not kno,v what time? A. No. 
Q. Was it before working hours? A. No; it was 

in the morning, that is all . It ,vas-I couldn't tell 
you what time before noon; before noon. 

Q. Any time between nine and twelve o'clock? 
A. Oh, between nine and twelve, yes . It was be-
tween there sometime . 

Q. What did you go there for that morning? A . 
We were supposed to go to work on another job: 
He told me to be at his house. 

Q. You got there some time between nine and 
twelve? A. Between that, yes, sir . 

Q. To go to work on another house? A. Yes, 
sir . 

Q. You do not know where that other house · s? 
A . o, sir . 

Q. Do you usually report for work between nine 
and twelve? A. What is that? 

Q. Do you usually report for work between nine 
and twelve? A. o, no; just that morning I was 
there . 

Q. Just that morning? A. Yes. 
Q. You just happened to be in that t ime? A. 

Yes, sir . We start to work at eight other morn-
ing s. 

Q. Did you have an appointment with Mr . Ros-
co t o go to work that morn ing? A. That mor n-
ing, yes, sir. 
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John Alattera-f'ros8-f01' Plaintiff. 

Q . .... To speeial time? .~ ........ o. He ju:t tdd 1ne to 
he the1·e in the 1norning. 

Q. Any time between nine and hYel ·e? .1: • He 
told me to be there in the morning, and I got there 
hefo1·r nine-I mean before twelYe. 

Q. It was all l'i 0 ·ht? A .. '\Yas all ri<rht. 
Q. Did you go to ·w01·k on the other job that 

lO n101·ning? A. rrhat morning? 
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Q. '\Yhat did you do? A. vVe . tayed off that 
day: .1ta1·ted the ne.·t morning, the foll<nYing nlorn-
ing after that eonYer,•ation hetwe n the1n hYo, 1Ir. 
'·Pen·aro'' and Ro.1<·0. 

Q. '\Vhat name do you call him? A. 1fr. ~"'er-
ral'o''. 

Q. --irr. Fe1Taro"? A. '\Vell, I don't kno"· hi8 
name. 

Q. Yon do not know his na1ne? . It . ound,' 
something lil·e it, Ferra1'0 o · I~igaro. 

Q. You ~my you ·wol'lrnd on the joh afterwc rd.·? 
A. Yes, sir. 

Q. '\Vhere i8 this bui ding? A. 1Ialcorn ... ·enu~, 
Garfield. 

Q. What number? A. Ve11 I c on't re1ne1nber 
the nun1hel'. I don't kno,v ;vhat t... e r un1.>e1· is. 

Q. ...ear what sti·eet? . \ hy, it i ·ight near 
Chal'leH Street. 

Q. Right near Chal'les Street? A. re'; about 
four hou:-;e. · away f1·on1 Charles, on Ia lcom. 

Q. '\Vhat . ide of 1Ialcmn .A ·enu ? A. o the 
right. t is on th lert hand . ide of thP str·eet, go-
ing up towards the ;vood.1. 

By the Court : 

Q. To the riO'ht, on the left hand side of th 
street? A. Well, ·was O'OinO' down Charle"; down 
Chal'l , Street you turn to the ri 0 ·ht on iralcohn. 

.. 
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John Mattera-Cross-for Plaint,iff . 

It ,vould be on the left hand side, that is all. 
Q. All right. 

By Mr. owley: 

Q. About how many houses from Charles? A. 
Four or five hou es a,vay from Charles Street. 

By the Court : 

Q. A brick house? A. Yes, sir. 

By Mr. Cowley: 

Q. You do not know the number of it? 

The Court: No? 

A. o, sir. 

Redirect-examination by Mr. Rinzler: 

Q. You say that on the job you heard them talk 
about the amount? A. Yes. 

Q. vVnat was the conversation you heard? A. 
Why, I heard there almost the same as I heard 
home. He aid, "You go ahead and finish the job, 
and I ,vill pay you, ·because the architect has got 
the money." That is what I heard him. 

Q. You did ,vork with your brother-in-law Ros-
co on other jobs? A. Yes, sir. 

Q. ow do you know the n1an Figaro, ,vhether 
hi8 nan1e is as you pronounce it or not? Do you 
know the defendant in this case, the mere defend-
ant? A. Do I know them? 

Q. Yes. A. Yes, I lmo,v them. 
Q. Is he in court? A. Yes, sir. 
Q. Will you point him out? A. Mr. and Mrs. 

Figaro (pointing). 
Q. ire you referring to the lady and gentleman 

sitting in the front? A. Yes, sir. 
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Joh 11 },fattera-CJ'o. s-/ or Plaintiff. 

l\Ir. Rinzler: Are these the defendant , 
l\Ir. Cowley? 

irr. Co,vley: Ye,'-
1\11·. Rinzler: Identifying the defendant . 

That is all. 

By the Coul't: 

Q. Jlow lonO' did you N"Ol'k on the job after this 
ronYenmtion hefo1·e it ~•a, finished? .A .. "'\Vhy, a 
"Teek or a ro 1ple of week.·. 

Q .. A .. week or two; i.' that riO'ht? A. ("\Vitne., 
nods head.) 

Q. Ho,v n1uch of the job ,va,' nnfini. hed when 
yon qnit it before his conver ation? \. "\ hy, they 
had the top of the front to put on and fini h up a 
little of the sides on th top. 

Q. It ,va.· mostly all done; is th<tt riO'ht? A. 
20 Yes, ·ir. 

30 

A '1 HO Y COLLE1"'TI, called a,' a witne on 
heha lf of the Plaintiff, being duly ,vorn, testifies 
as follows: 

Dfrect exan1ination b · Mr. Rinzler: 

Q. Are ou a n1e1nber of Ro. co's family? ..t\.. TO 
' 811'. 

Q. 1·e you related to hi1n in any way? A. o, 
Hlr. 

Q. "\i\That i · your work? A. Painting and decor-
ating. 

Q. Did you have any painting ·work on this par-
ticular job? A. Yes, sir. 

Q. Did you do any ,vhere 1\-Ir. Ro co ,va work-
ing? A . .rot ,vhile the frame of the building wa 
going up, because they ,vere not ready y t to do it. 

4 o Q. Did you hear Mr. Rosco and Mr. FiO'~u·o talk 

.... ,... 
• > ' 

A_nthony Colletti-Direct-for Plaintiff. 
Anthony Colletti-Cross-for Plaintiff. 

to each other on the job? A. Well, I happened to 
go through there for a pay1nent one day, and look-
ed-

Q. Pa;v1nent that ,va. due you? A. For a pay-
1nent fo1· another job. Excu . e me. 

Q. Oh, anothe1· job? A. Ye . \nd I happened 
to be thel'c one n10l'nin0' looking for Daniel "\Vaske- 10 
vitz for a pay1nent, and I heard a little conversa-
tion betwe n Rosco and the owner, that he would 
pa~T, will pay irr. Rosco. That is the only thing I 
heard of. Of course I ras th re for my payment, 
an I cm ldn't find the n1an. 

f1l'oss-exarnination by l'. Cowley: 

Q. This wa a conve1·sation on the job? A. "\Vell, 
they were disc11.·sing. I don't lmo,v what they 20 
were arguing about. 

Q. Thii-; wa.· a convermttion on the job? 
we1·e ar 0 ·uing about the 111oney. 

Q. It was a conversation on the job? 

They 

l\Ir. Rinzler: On this pa1·ticular job, on 
this prope1·ty? 

A. Yes, 1·ight there; right out to the front of the 
buildinO'. 

l\Ir. Cowley: That i all. 
irr. Rinzlcr: That is all. We rest. 

Mr. Co,vley: If your Honor plea e, I do 
not ·ee ho,v coun el can prevail. I would 
like to 1nake a n1otion of disn1issal on the 
ground that the testilnony is at variance ,vith 
the pleadinO's. 

The pleading. allege an agreement 1nade 
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Motion to Dismiss. 

on June 10th, and it i for the entire job, 
and they allege payments of 450 by the de-
fendants, leaving a balance of 7~5. 

The Court: On or about. 
Mr. Cowley: June 10th. 
The Cou1-t : Ye . You figure October 1 

too far remote from that? 
Mr. Cowley: E pecially in o much a it 

ha no relation to it; a the contract te ti:fi.ed 
to is not the one alleged in there. 

The Court: Oh, ye , it has. 
Mr. Rinzler: I-Ie did not demand a bill of 

particulars. 
The Court: It say to perform. It 1 

clear from this complaint that thi wa not 
a ne,v job, hut ,vas the con1pletion of other 
work, becau e the ,vord i u ed there, to 
"con1plete" the ,vork. .1. ow I do not feel 
that it is very material a to ,vhat the date 
wa . You see in paragraph 3, "On or about 
the aforesaid date the aid plaintiff proceed-
ed t"o co1nplete said brick -work." 

Mr. Co,vley: Yes, but that i only what 
the plaintiff did; but the a(Yreement i al-
leged in Paragraph 2. 

The Court: Ye , the agreement i that on 
or about the aforesaid date he agreed to do 
certain ·work. 

~Ir. Cowley: To do and perform the 
bricklaying work. 

Mr. Rinzler: o. 
Mr. Cowley: That is ,vhat it say . 
The Court : There is no variance 1n the 

testimony with that. There i no variance 
in the testimony in reference to the third 
paragraph. The only variance in the te ti-

Al otio11 to Dismiss. 

n1ony is with 1·e ·pect to the date and ,Yith 
r espe ct to the a1nount paid. He testifies 
tha t the contract was for $1150 and that he 
haH been paid $150. Hi s sunnnons-

~Ir. Cowley: By the defendants. 
'fhe f'mu·t: He says that he n~s been 

paid '4:25. 
lir. Cowley: He said he ,vas paid $4:25 by 

the defendant. 
The Cmut : By the defendant. 
~Ir. Co" Tley: Yes. 
The Court: He only contends for r-725. It 

i.1 true that his testin1ony is not that he was 
paid the . 4:~5 by the defendant s. He was 
pajd it. .1.To,v there is a va1·iance th ere with 
res pect to who paid him that. There are 
b\ To variances in the p1·oof; first, tha t he was 
not paid by the defendants in this case at 
all , anything, but by son1ebody else, namely, 
this contrartor; and that he was paid $450 
nstead of $4:25. But the real variance that 

you first spoke of is in the date. I think 
that is im1naterial. 

Mr. f'owley: If your Honor please, I also 
·would like at this time to 1nake the objec-

tion that the testimony except as to the sun1 
of $4:50, the ha1anre due, is not leg-al evi-
dence, on the ground that it is an obligation 
to pay the debt of another. 

He ha s testified that at the tilne that this 
agreen1ent ,vas n1ade with Figaro about $700 
,vorth of wor k had already been done, and 
that Figaro agreed to pay him for $725, the 
ha lance dt e. Insofar as it ,vas beyond the 
sum of $450, it would be an agree nent to 
pay the debt of another, ,v-hich n1nst be in 
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writing. And we ·ay that it i invalid a 
to that port· on. 

The Court: Becau e the Statute of Frc1ud' 
was not con1plied with? 

~fr. o-wley: e, . 
The Cou1·t : Did you plead that? 
M1·. Cowley: o, it a not b en pleaded 

because it ha not been a ·erted, do . ou not 
see, in that part of it, becau e, you :ee, there 
i, one of the fa ult, of the pleading, . h · 
allege a traight contract for , 1150, whi h 
we have an.1,vered, denyinO'. o-w if they 
had all g d that we undertook to pay the 
d bt of another, of rour e, then, I could have 
pleaded it. It i · at variance in that re pect. 

(Argument) 
The Cou1·t: I feel that it i not within the 

Statute of Fraud . I feel that is ,va not a 
contract for the debt of another. One of the 
contracting pa1·ties ,va the 01 ner of thi 
building. 

Mr. Co,vley: e , I uppo e he ould pay 
a thou and dolh r to fini h it i he ,vanted 
to. 

The Court: 1-Ie 1night have. He could 
have. Motion denied. 

Mr. Co,vley: Your Honor will allow me an 
e .. ~ception to your ruling on the pleadings, 
that there is a variance between them and 
the testimony? 

The Court: You may have an exception to 
both rulings. 

Mr. Cowley: I do not want the other. 
The Court : Very well. 

-1-1 

Pra11k Piga1·0-Direct-for Defendants. 

DEFE TDA TT'S CASE. 

FRA ........ K FIG .A.RO, one of the defendants here-
in, called as a ,vitness on behalf of the defendants, 
being duly swo1·11, te ·tified as follow : ( Through 
the Interp1·eter) 

( . Your nmne is Ji n1nk Figaro? .A ... ( Speaking 
in Engli, h) Ye,•. 

'rhe C1ou1·t : Tell hi111 not to ans,ver in 
Eng1i, h. If we are going to have a conver-
sation with this 1nan in both lai: .. guages we 
will never get through. Tell hiin to wait 
until you haYe interpreted, and then to an-
8W~r you onl~y in Italian. 

A. ( ThronO'h the Interpreter) Ye , Frank Figaro . 
Q. You and )·01u wife own the property at 141 

l\Ialcoln1 Avenue, Ga1·field? A. Yes. 
Q. In .June, 1925, you made a contract with ~ani-

el ,vaskeYitz to build a hou, e? A. Yes, the con-
tractor. 

Q. "\Vas Daniel "\Vaskevitz to do all the ,vork? A. 
Ye,, a 11 the ,vo1·k, and ,vhen he was-

Q. And tl.1.e sun1 wa, ,1 8,000 the contra~t price? 

l\ir. Rinzler: I do not think that is rele-
vant, your ·Honor. 

A. Yes, the contract price ,vas for $8,000, and I 
said to hin1, " fter you finish the hou e-" 

Mr. Rinzler: I object to that. 
The Court: Objection su tained. 

Q. \Vhen ,vas the ,vork started on your building? 
A. I think it was the 1nonth of June. 

The Cou1-t : 1925? 
The Witne s: Last year. 
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Prank Figaro-Direct-for Defendant .. 

Q. "\Vhen ,,,a. the work :fini hed? A. The la t 
of this here 111onth ( The Interp1·eter : Meaning O -
tober). 

Q. The last of what month? 

The Court: October. 
October n10nth. 
The Interp1 ·eter: October n1onth. 

Q. vVhen did you move into the building? A. 
In the 1nonth of ... ove1nber I rented the hou e. 

Q. "\Vhat date in the month of To--;e1nbe1· lid you 
rent the house? .A. 1noved in about the first of 
.i:Tove1nher, and the rooni. I think r nt d on the 
-1th or 5th of To ren1ber. 

Q. Ho,v nrnn.r familie, in that hou e? A. Two 
fmnilies. 

Q. T,y·o fmnilies. , Tho did the 1nason ,vo1·k on 
2 0 the house? A. I don't 1010-w w·ho did it. 

Q. Do you kno,v alva ore Ro, co? \... Don't 
know hin1 « t 11. 

Q. Did you do any work your. elf on the build-
ing while it was being erect d? .A .. .1. ... o, I did not 
do any work, and I do not lmow ,vho did any ,vork, 
because I went to work at 5 :30 in the 1norninrr and 
got home about sLr in the ev ning. 

Q. Where do you ·work? A. Forstmann & Hoff-
3 

0 
man Mill in Pa ~aic, in the boiler house. 

Q. Did you , '"Ork there , hil your building was 
beino- erected? A. Yes. 

Mr. Co,vley: IIe says . 'es? 
The Interpreter: Yes. 

Q. Did you ,vor·k every day in the ·week? A. 
Every day. 

Q. Sundays too? A. Up to today-
Q. Sundays too? A. ( peaking in Engli h) 

4 o Sometimes. 
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'rhe Court: Keep to Italian. 

A. S01ne Sundays I worked and some Sundays I 
don't work. 

Q. :N" ow, did you ever visit Salvatore Rosco's 
hom;;e? A. I ,vent to his house one tilne because 
there ,vas a ,vheelbarro,v 1nissing. I saw him at 
hi.· house, and I asked hi1n to return the wheel-
b~uTo,v he had taken. Instead of him returning 
the wheelba1To,v he had taken he returned n1e a 
broken wheelb~u-row in its place. 

Q. Is that the only tiine you were ever in his 
house? A. That is all, the only time. 

Q. Did you ever visit his house one n1orning in 
the latter part of October, 1925? A. No, sir. 

Q. Did you ever niake a conti·act with him in 
,vhich you agreed to pay hiln $725 if he would fin-
ish the 1nason ,vo1·k on your house? A. o. Upon 
1ny conscience, I never said a ,vord of this kind to 
him. 

Q. Do you lu1ow this 1nan sitting here, Mr. Mat-
tera? A. Don't know hi1n. 

Q. Did you ever 1neet hiln in Salvatore Rosco~s 
house? A. o, never met him. 

Q. Did you ever say in his presence that if Ros-
co ,vould finish the n1ason work you wo Id pay? A. 
No, no ; never said nothing to hiin ; only spoke to 
t'he contractor. 

Q. I sho,v you a paper mark .__d P. 1 and ask you 
if you ever sa,v that paper before? A. No, sir, I 
never s~nv this card signed. 

Q. You never saw it signed. vVas this served at 
your hom-;e? v\T as this left at your house? A. 

eve1· sa,v a paper at n1y house. 
Q. Didn't you give this paper to Mr. Perretti? 

A. Only that stop notice came there, and I sent it 
to Mr. V igilan ti. 
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Q. And is this the stop notice? A. I don't kno-w 
if thi, is the pa per. 

Q. You don't read English? A. I can't read. 
Q. "\Vho gave you the paper ·which you gaye o 

:\Ir. Yigilanti? A. It came in an envelope. 
Q. By n1ail? A. By n1ail. And then I took it 

to 1\Ir. Yi<rilanti, nd Ir. Vi 0 ·ilanti 1nu t have giv n 
lO it to fr. Perretti. 

Q . .i:T ow, at the i1ne you receiYed thi. notice by 
mt il ,vhat was the condition of your hou e? Wes 
the wol'k fini. hed? 

20 

3o 

4u 

l\,fr. Rinzler: That i a Ii tle lead i g. 
The Court: It ·s a little leading, but I will 

allow it. 

A. The ho ,'e ;\'HS finished. 
Q. And where ~\v r you livinO' at the time 'OU re-

ceived this notice? . l\,falco1n Avenue, 139. 
Q. 139. What is tne nu1nb r of your house? A. 

139. 
Q. Not 141; 139? A. (Sp al ·ng in English) 

139. 
Q. That is the only house you own, 139? A. 

( Speaking in English) Ye,, yes, 13 . 
Q. I. that the house l\,fr. Wa kevitz built for ·ou? 

A. The house that he built, I rent that out. I li re 
in the rear of that hou, e. That is a separate ho se. 

Q. Do you live in the rear of the hou. e no -;v? A. 
I still liYe in the hou e, in the rear. 

Q. o-w you have two families in the ne--w house? 
A. Two families. 

Q. At the time that you receive thi notice was 
the t ne,v house occupied? A. Ye , there ,va fami-
lies in there. 

Q. Families in there. You said, as I b lieve, you 
went in your house on No ember 1st, and that the 
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other fa nily went in abo t ove1nber 4th or 5th. 
"\Vhat house did you 1nean when you said you went 
in o .l. T ove1nber 1st? A. I said that they moved 
in 1naybe the 1st of T oven1ber, the 4th or 5th of 
November. I don't lmo,v exactly ,vhen the fa1nilies 
moved in there, because I went to w01·k early. 

Q. You do not live in the new house? A. No. 
Q. T o,-v, after you received this notice which you 

turned over to 1\Ir. Vigilanti was there any more 
1nason work done on your house? A. There was no 
other work to he done on the house. 

Q. The building was completed? A. Completed. 
Q . .l.To-,r, have you paid all of the contract price 

to Daniel WaskeYitz? 

Mr. Rinzler: I object. That is not rele-
vant. 

The f1onrt: Objection sustained. 

Q. After you received this notice did you go to 
Sal-vatore Rosco's house and ask hin1 to finish the 
n1ason work? A. No, sir. 

Q. Do you kno,v 1\1r. Colletti? . Don't lmow 
hiln. 

Q. Did you ever have a conversation with Ros-
" co on your job in , Thich you told Rosco that you 

,vould pay? A. Don 't know anything about this 
affair. 

("11·oss-exmnination by l\,fr. Rinzler: 

Q. How long are you in this country? A. 
( Speaking in English) Twenty-one years. 

Q. Twenty-one years? A. ( Speaking in English) 
T,venty-one years. 

The Court: Speak to the Interpreter. 
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Q. Did you ever have a hou e built before? 
The one ·where I live in. 

Q. o this is the second hou, e you had built? 
Yes. 

Q. And you had an architect for this particular 
job? A. Ye,, ir. fr. Vigilanti 1nade the plan. 

Q. Do you know ·who did the paintinO' ·work on 
10 your property? \... :ro, I don't know ·who painted 

the house, because I got ho1ne at half past five, and 
the only per, on I sa ·w ·wa. the contractor. 

Q. Then the only per ·on you sa ·w ,va. · the contrac-
to1· on the job? A. That is all. 

Q. Do you know who did the plun1bing work 
thei-e? .A .. Don't know who did it. The contractor 
did eve1·ything. 

Q. Do you know who did the plastering there? 

20 
Hin1self? A. Yes. The contractor, plumbing ,vork. 

Q. Didn't have any 1nen ·working on that job? 
A. I don't know. 

Q. How lo g did it take him to do the job? 
'l"'hey began to dig the cella1· in the month of May, 
and finished the hou e in the latter part of October. 

Q ... A.nd it is a t"wo-fa1nily brick house? A. Ye . 
Q. Tow you say, then, that you don't kno,v who 

did the painting ,vo1·k, the pla tering, the plumbinrr, 
the brick work, or any other ,vork on that job, do 

30 you? A. o, I do not kno,v, becau e I went to 
,vo1·k at 5 :30 in the n1orning; would get home at 
5 :30 or sL· o'clock at night; and the only per on 
I saw was the contractor, ,vhen he ,vanted hi pay-
1nents. 

Q. Did you lmo,v that Mr. Ro co did the brick 
,vork on your job, yes or no? A. How could I ee 
him? I went to ,vork at 5 :30 in the morning and 
got home at six at ni 0 ·ht. Don't ln1ow. 

Q. I want an ans,ver. Then you do not lmo,v 
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that ~fr. Ro ·co did the brick work on that job? 
Oh, yes o · no, now. You didn't know, did you? 
A . .i:To, I didn't know. The contractor would say , 
'•This is , ·hat ,ve done today, and that is ;vhat we 
done yesterday,'' and that is all I lmo,v. 

Q. ""\Vhen did you go to his house, Rosc0's house, 
for the w-Jieelbarro,v? A. In the night tin1e, bout 
si. · o'clock. 

Q. ""\Vhat 1nonth? A .. I didn't go o is house. 
I eYen went into a saloon to inquire for hhn . 

Q. ""\Vhere did yon talk to hhn? A. In the bee 
saloon . 

Q. .,. ou went to a beer . aloo and you talked to 
hiln ahm t the wheell arrow there? 

The Court: j ... o, he did .1. ot say that. He 
went into the beer Sc loon to :find out where 
he was. 

Q. "\Vhere , ·as it that you s c rn to ir. Rosco 
a bout he wheelba1Tow? That is ... -vhat I want to 
kn ow. A. In the beer-in the s, oon. 

Q. In the beer saloon. 

The Court: You 1 ·e ·e l'ight. 

Q. And you asked hi111 about the wheelb}l ·row? 
A . And I said to hiin, ""\Vhy don't yo:! bring me 
back the ,vheelba1-row·?" He did not retur me 
that one, but he returned 1ne another. 

Q. 'J'ha t is the first tilne you ver saw o spoke 
to 1\fi•. Rosco, is it? A. That is all. 

Q. Wel], how did you know that Mr. Rosco had 
you1· wheelba1To,v ·when you didn't know that he 
did any w01·k on your property? A. 1Iy ch"l ren. 
liy little chil ren told me. 

Q. Well, do they kno N" Rosco? A. Sure, the 
children kuo,v hin1. 
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Q. Did they tell you that Ro co did th brick 
·work on the property? A. They said to ine, "The 
bricklayer came here, took the ,vheelbai·row and 
,vent away.'' 

Q. Did they tell you ·who the bricklayer i , ? 
They just aid the bricklayer took it, but they did 
not kno""\v his nmne, heca use they were children. 

Q. What is that? 

(An. ,ver read) 

Q. Well, if they did not know hi' naine, and they 
only told you that the bricklayei· took it, and you 
didn't lu1ow who the bricklayer wa,·, or that l\Ir. 
Rosco did the brick work, or any woi·k on your job, 
how· did you know he wa. the inan to find, to go 
seek hiln as the n1an who took your wheelbarrow? 
A. I want to say that I saw hin1 in the beei· aloon. 

Q. vVhen you a ""\V hin1 in the beer aloon how did 
you know that he \'.vas the bricklayer, ,vhen you did 
not kno,v that he did the brick ""\vork on youi· job? 
A. The contractor told me. The contractor told 
me his name. 

Q. Well, who told you, then, the children or the 
conti·actor? A. The contractor told n1e. He said, 
"That is his naine. Go there and you will find hiln.' 

Q. Well, then, the children did not tell you that 

30 
the bricklayei· took the ,vheelbarro,v, did they? 
Oh, ye , or no. I an1 entitled to a yes or no answer. 
A. They told n1e that the bricklayer took it, but did 
not tell ine his naine. 

Q. And that ,vas ,vhile the job ,vas going on, 
was it? A. To, there was no one there. They had 
gone to another job. 

Q. \Vhy did you say before, ~Ir. Figaro, that you 
did not lmow ,vho did the brick work on your prop-
erty? A. I didn't lmow at that tilne when they 

4 0 were putting up the building, but after the ""\vork 

Frank P(qaro-Oross-for Defendants. 

""\vas con1pleted I said to the contractor, '·How comes 
that, that rny ""\Vheelbarrow is missing?" And he 
told n1e ""\Vho the bricklayer was. 

Q. To""\v, I want to get this clear. Was it at Mr. 
Rosco's house that you spoke to him about this 
wheellmiTow or ""\Vas it at the saloon? A. In the 
beer saloon. 

Q. Then you never were to his house, were you? 
£\. No. 

Q. And you never spoke to hiln at his house about 
the wheelbarrow, did you? A. Ko, not in his hon1e. 

Mr. Rinzlcr: If your Honor please, n1ay 
I have i·efe1·ence to the direct e~rainination on 
that subject? 

The Coui·t: ~That about? 
~Ir. Rinzler: Iy recollection is as I noted 

it on this paper, that he ""\vent 'to his hon1e be-
cause there was a wheelbarrffw missing. 

'l"'he Coni·t : He did. 
l\Ir. Rinzler: He said he ""\vent to his hon1e. 
The Court : That is my recollection. 
Mi·. Rinzler: On direct examination. 
~fr. Cow·ley: 'rhat is what he said. 
~Ir. Rinzler: That is what he said, isn't 

it, Mi·. Cowley? 
l\Ir. Cowley: Yes. 

Q. "\Vhy is it that on direct exan1ination, when 
your lawyer, l\fr. Cowley, asked you questions, that 
you said that you went to l\Ir. Rosco's hoine ""\Vhen 
you asked hhn about the n1issing wheelbarrow, 
when no""\v you say you never ·were to his home? 
.A. I did not go to his hon1e. 

'l'he Court: .No, that is not the question. 
Ask the question, ·why he said in answer tq 
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his coun el'· question that he did o to ifr. 
Rosco's ho1ne. 

The '\Vitne : They aid that the beer 
saloon wa his. 

Q. Did you ·peak to hi1n in hi hmne or in a bee1· 
Raloon; which -wa it? . In the beei- aloo . 

Q. Then you w re not to hi ho1ne, were you? 
1 O A. To I ·wa" not to hi home. 

20 

30 

Q. Did you get the wheelbarrow back or ge an-
other one back? . Ile did brinO' n1e another 
wheelharro-w, hut it ·wa, not 1nine. The one he took 
me to 1ny ho1ne wa. broken. It i.· in th yard, and 
I cannot use it. 

Q. Tow you got thi. notice fron1 Mr. Rosco that 
he wanted :von to pay hiln the 725, didn' y ? 

Ml'. Rinzler: our Honor please, I thiI k 
I ought to have a an ,v r o that, , hether 
he got it or not. 

The Court : sk hiln again . Tell hin1 ,ve 
want a direct an" w 1·, not a peech. Did he 
ge it or didn't he get it. 

The '\,Vitne. To, ir. 

Q. Then you didn get one. All riO'ht; that i 
all. 

Re irect-examination by Mr. Cowley: 

Q. \Vhere i Mr. Ro co' aloon? . '\,Vhere I 
n1et hiln ,vas at the corner of Charle Street. 

Q. The corner of Charles treet and what ther 
street? A. On a corner there, in front f the 
cemetary. 

Q. Did they tell you that Mr. o co o,vned that 
aloon? 
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:i\Ir. Rinzlel': I object. That is hearsay, 
your Honor. 

The Court : '\,Vell, he ha already testified 
that he ,va8 told that that wa8 hi hon1e and 
hi:-1 Raloon. 

n-fl'. Cowley: Yes. 

Q. Do you know whether l\I1·. Rosco lived in the 
same building whe1·e the saloon is? A. o. They 
Haid the ,·aloon was his but he did not live there. 

Re(TOHH-examination hy l\Ir. Rinzler: 

Q. 1-Ie didn't live in that building, did he? A. 
I don't know. I saw hhn there in the beer saloon. 

Q. '\Vell, you jnRt 8aid that he did not live there 
in that houHe? 

The Con1-t : ..LT o ; he said he was told he 
didn't Ii ve the1·e. 

1\11'. Rinzler: Told he didn't? Oh. 
The Court: He does not kno,v where he 

lives, as I understand his testhnony. 

Q. By the way, you never had a fight ,vith this 
nuln Colletti did vou? You never had any trouble 

' 
with him? A. o, 811'. 

Q. Never knew the man? A. I saw hi111 once 
painting a hon. e, hut I don't lmow who told hin1 to 
do it. 

Q. Oh, then you did see hiln paint the house, did-
n't you? . I 8aw hi1n there one night about half 
p:u,t five with a pail. I don't know whether he ,v:u, 
painting a door or ,vhat. 

Q. \Vhy, didn't you talk to M1·. Colletti about the 
painting work that ,vas due hhn, $17, for that work 
thel'e? A. YeH. I-Ie n1et me one tin1e on Monroe 
Street. 1-Ie had been to buy s01ne paint. 
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Q. And he eYen . •iO'n d a rel a e for you, for hi. 
clain1 on that pa1-ticular job, didn't he? A. He 
didn't sign anything for 1ne. The only thina he 
told me, that thi: conti·a tor o-wed hin1 17. 

PETER _.l .... PERRETTI, called a, a witne. on 
behalf of the Defendant , being dul:v, N"O ·n, te. t·fie 
as follo-ws: 

Direct-e.·a1nination by fl'. Co,vley: 

Q. irr. Perretti, Tou are a coun 'ellor a la ;v of 
this ~'1tate? · . Yes, sir. 

Q. ... nd you lmo,v both the plain iff a d he de-
fendant.", do you not? 1 . Ye., I do. 

Q. You repre8ent a Building and Loan that 
placed a mo1·tgage loan on the: pre1ni e ? .A .. I 
do. 

Q. Of Figaros'? . Ye:. 
Q. I ,'how you an xh.bi.t 1narked P. 1. Did you 

see that paper? Have you een that paper before 
(handing paper to witne,',')? A. Y , I hav . 

Q. 1-Iow did that c01ne to your notice? 
Either dfrectly through ~fr. FiO'a1·0 or f1·on1 the ar-
chit rt, fr . Vigilanti. 

Q. ow, I how ou another paper 1narked P. 2, 
addre:sed to 8alvatore Ro 'CO . Did you ver ee 
that before? . Y , , I did. 

Q. Ho ~T , Tc s t at bro 1ght to your attention? A. 

By ~fr. Waskevitz . 

Q. By 1fr. vVa kevitz? A. Ye , ir . 
Q. Have you ever seen thi notice before (hand-

ing pa per to ,vitnes ) , notice igned by Dani 1 
"\Vaskevitz? A. Ye , ir, I have. 

Q. W ho brought that to your attention? A. 

Peter }/ . Per1'etti-Direct-for Def end ants. 

Thh;; notice ·was attached to another notice that ·was 
served on Rosco, of the saine date. 

Q. This ,vas not the one that ca1ne to you? A. 
...._T{). 

Q. _.l.,. ow, did 111·. Rosco come to your office and 
ln·ing yon a copy of that notice? A. Yes. He 
came into my office with his copy. 

Q. Is this the copy, so fa1· a: you are a,vare? 
"\Yell, it was identically the san1e, because I told him 
that I hc1J one, that Mr. "\V"mdrnvitz had given me 
one. 

Q. Yes . 1:.,.ow, did you ha Te an~v conversation 
with l\Ir . Rosco in 1·egard to that clain1? A. Mr. 
"\YaskevHz? 

Q. ~Ii·. Roi.;ro? A. Oh, lr. Yes. 
Q. "\Vhat waH the conYersa ::on? A. He told me 

that Mr. v"igilanti had sent him over to n1e, v· gi-
lanti, the architect on the building, and asked 1ne 
if I on1dn't do Romething for hiln to get hi.in some 
mon y. Well, I told him that 1ny position was 
Ruch that I represented the Building and Loan; 
and I had to loo}~ out for the interests of the Build-
ing and Loan ; that inasn1 nch aR he had been served 
with nofice to reduce his elain1 to a judgn1ent, he 
,vould have to do that; I couldn't pay out an;Y 
n1011ey until the law was followed . 

I-Te then told me tl at he woul like to give ne 
the ca~e, and he w~ H willing to gi Te it to n1e on a 
fifty-fifty basis . I told hin1 hat I couldn't, under 
the" circ~nm-;tanres, do it, because of th positio I 
was in. l Ie begged 111e. He thought that, being I 
"Tas an Italian, and he was, that I ought to do some-
thing for hiln. 

Q. Now, wh0111 did he tell you owed him the 
money? A. "\YaHkevitz. 

Q. vVaskevitz? A. Yes. 
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Q. Did he ·ay anythino- to you a bout any on tract 
,-vith FiO'aro? A. Jever n1ention d anything about 
it. Tever mentioned anything about FiO'aro hav-
ing ~mid anythin°·. In fact, he told 1ne that Wa ke-
vitz owed hin1 01ne 1noney for another job which 
he had wo1·ked on. 

By the Court : 

Q. Did you rep re, ent Figaro? . I repre ent 
the Buildino- and Loan A ociation. 

Q. Did you 1·epresent l\fr. FiO'aro? v a' Fi aro 
t cli nt of your ? A. o. 

Q. You only represented him incidentally a' you 
repre. ented the Building and Loan? . That i 
all. 

Q. All right. 

By Mr. Co,vley: 
20 

Q. He told you that \Va kevitz o,ved him money 
on another job? A. Ye . 

Q. And he didn't :ay anything to you about any 
agreement with ] i()'aro? A. Tot a thing. 

Q. At the tiln did you kno,v ,vhether or not the 
building ,va fini hed? A. Y , the buildinO'-I had 
the 1noney all ready for the full payment:. Th ar-
chitect had given n1e t'he certificate for the di bur e-
n1ent:, but I had to hold the money out until uch 

ao time as the la,v had h en complied ,vith. 

4 U 

Q. vVhen ·was the first tin1 that you ever heard 
about any contract b bveen Ro co and Figaro? 

}Ir. Rinzler: I obje t. That i not rele-
vant. A hundred million people in the Unit-
ed States may not have heard it. 

The ourt: Objection u tained. 

Peter 1-l. Perretti-Cross-for Defendants. 

Q. Did you haYe any n101·e conversation with Mr. 
RoHc·o concerning it? A. Tever sa,v hin1 any 
more afte1· that. 

Q. That is all ~·on know about it? A. That is 
all. 

Cro. ·s-examination by l\Ir. Rinzler: 

Q. ~I1·. Pe1Tetti, when l\ir. Cowley in his 8tate -
rnent 01· opening address to the Court and jury re-
fen·ed to the fact or to the contention that Mr. 
Ros(·o ,, ent to you, the law·:rer for the ovner, ,vas 
he l'igh or ,vrong? 

l\fr. Cowley: I don't re111en1ber 11a1dng 
that sta t enient. ~Iayhe I did sa.; it . 

1\11·. Rinz1ei-: I recall your n1aking it, }Ir. 
Cowle~r. 

Q. \Vas he 1•i()'ht in 1naking that reference? A. 
"\Yell I don't-if he n1ade that reference I on't 

' think he was ri 0 ·ht. 
Q. So that you ;ve1·e not the attorney for the 

o"\vner, even incidentally? A. I was not. 
Q. You are now? A. To, I an1 not. 
Q. "\Vhy, ,vasn't it you that referred this case to 

l\Ir. Cow1ey. A. To. 
Q. Weren't you retained in this nu tter by the 

owners? .A. I waH not. 
Q. Didn't you refer this case to Mr. Cowley to 

file an an ·we1·? A. I did not. 
Q. Didn't you expect that you ,vere going o be 

a witneR, in this ca He? 1-\. Expect to be a ,vitn ss? 
Q. Yes. A. I didn't expect to be, no. 
Q. Although you knew that }Ir. Rosco was mak-

ing a clailn which was contrary and directly oppo-
site to his conYersation ,vith you, you didn't have 
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any .rpectation of bein°· a ,vitne .. in hi. a. e? A. 
I never· expect d the ca:e to cmne up until I aw 
th . unuuon. 

Q. But when you , aw the u1nn1011.· didn t you 
expert to be a ,vitn . · · in the ca e, kno,vinO' that 
you had po itive kno,vledge in your own mind about 
the fact8 ,vith ,vhic h ir. Ro. co had a dir ctly op-
po8ite view a. he told them to you? . "\ ell, I 
pr· , urned that I might have to b all d a a ,vit-

Q. "\Veren 't you soli ited by Figaro to 1· pl'e, nt 
then1? .A... .r To, I wa, not. 

Q. "\Ve1·e you subpoenaed to he her today? A. I 
,va,' not. 

Q. "\Vho asked y u to be here? . l\fr . Co,vley. 
Q. Did not l\fr. l?igar·o ever a:k you to repre. ent 

hirn? A. To, he did not. 
Q. vVhen wa. the hu;;t time you poke to Mr. Cow-

ley about the rnattel'? . This morning, come over 
from Pas. aic. 

Q. Previou. to thi: 1nor-nin0'. 
or three week aO'o. 

Q. He did olicit your inforn1ation, all ou knew 
about the mattel'? . ConcerninO' the, e paper 
,vhirh had been erved upon me. 

Q. Ye.·. o,v you knew that Mr. Ro ·co, from 
the notice that ,va,' 1-;erved upon Figaro, claimed 
that he wa.· not paid, L that correct? . Ye , 1r. 

Q. Are you rather Hy,,tematic in your office? A. 
"\Vell,-

Q. In your own judgn1ent? . Fairly o. 
Q. Did you n1ake a record of ,vhat information 

,vas imparted to you by Mr. Ro. co? o record 
of it, no. 

Q. o,v, l\-fr. Perretti, when Ro co came to you, 
he carne to hire you a hi la,vyer, didn't he? A. 
ro. 
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P ete r T . Perrett i-Cross-! or Defendrrnts. 

Q. \Vhy , he , ·anted you to represent him in the 
C'olleC'tion of the clalin, whether· it was frmn Figaro 
or fl'orn "\Yaskevitz, didn't he? A. He didn 't corne 
ol'iginally for· that intention. 

l• "\Vhether he ran1e ol'iginally or at a subse-
quPut inte1·val or finally, he did request you to 1·ep-
1·esent him aN his counsel, to 1·ep1·ef-:lent the cl, irn, 
di(ln 't he? A. After I refused to pay hin1. 

Q. Didn't he, ·whether ym refrn.:;ed or not? A. 
\Yhen he fil', ·t mne in he did not con1e in to r tain 
111 m; connHe1. 

~It. C1owle~·: Let hiI 1 aEsrcr the q 1estion. 

Q. One n101nent, ~ir. You are a hnvyer and you 
kno-, r better. \Yill ~·on arn~we1· the que. t · on, please? 
RPg-ard1es.· of when it ras, paying hin1 or upon 
wh, t o ca ;ion, lir. Rmwo 8olicite :vo r serYices 
aR couI~Rel to ollect thiR claim for hin1 didn 't he; 
yeR or no'! A. Ai' 1· I refused.. to pay. 

Q. Regard lei.:;:· of when, l\Ir. Per·retti, d '. .1. e or 
not? A. He did. 

Q. And although he talk d to you in t ~at on-
fid nth l manner, ;vo:1, a.1 pi-opc,sed counse l, con1e 
h 1·e to t r-;tif~· againRt him, don't you'? 

Mr. Cowley: If your Honor please, I oo-
jeet. Thi8 ir-; a niatter of argu1nent. 

rrhe Coutt: Objection s1 stained. 
irr. Cowley: You can attack the testilnony 

when you want to. 
l\I ·. Rinzler: \Vell, I haYe a right to ob-

ject to it. I prefer not to. 
The Court : Proceed. 

Q. The Rosco against whmn you are testifying 
this n101·ning i.· the san1e Ro co that solicited your 
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alratore Rosco-R buttal} Direct-for Plaintiff. 

service as conn. el for th oll tion of thi. claim 
i. n't he? A. Ye:. 

Ir. Rinzler: That i all. 
l\,fr. Cowley: That i all. 
That i our ca e. 

PLAI TTIFF' REB TTT L. 

ALV TORE RO 0, the plaintiff r alled a. 
a witnes,' in hi.· ff\Vn b half, in r huttal t :tifi a 
follo,vH: 

Direct-exainination by l\,fr. Rinzl r: 

Q. }Ir. Ro . co, did 1:r. Figaro ever con1e to you 
to have a convenm ion about a wheelbarro,v? 

20 .i: ... o, sit-. 
Mr. Rinzler: That i all. 

30 

M1·. Cow·Iey: \Vhat ,va the qu ,'tion? 
The Court : The q ue. tion ·wa denying 

that l\,fr. Figaro ever can1 to hiln and had a 
conversation about fl whe lba1-ro,v. Th an-
inver 1s no. 

Cross-e, ramina tion by l\,f r. ow ley : 

Q. \Vhere did you live in relation to the • a loon? 
A. \Vhat? 

Q. Where did you liv in relation to th . a]oon? 
A. There ,vas never a , a loon there. It ,va ... a , a loon 
year ago, but then it turn .. out to be a tore. 

Q. Didn't you have a aloon in 192 ? Ther 
,vas no aloon there. 

Q. Didn't you have a a loon ther ? tore. 
I rented a tore. 
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Sali :atore Rosco-Rebuttal} Redirert-f or Plaintiff 
J.:. alratore Ro.·co-RelJuttal} Recross-for Plaintiff. 

Q. Didn't you have a saloon? A. .r o saloon 
there. 

Q. Didn't you live on the corner of Passaic and 
Charles ~ti·eets? A. Right near, ~·e:. 

Q. You lived on the cornet of Charles? A. Yes. 
Q. Hasn't it been a saloon fo1· ;veai-s? A. It was 

a saloon. hut not then. 10 
Q . ..l .,.ot 1 hen? A. ... .,. ot when I bought the build-

ing. \Yhen l bought the building I turned the 
lmilding into a different line, whatever they wanted 
foi- it. They had it for candy and other line of 
1 · 1 don't 1{11()\V what they ever done in nunnesH. . 
there. I waH only col1ecting i-ent. 

Redfrect-examination by ~Ir. Rinzler: 

Q. Yon rented it out to s0111ehody el. .. e? A. That 
is a 11. I went in thei-e when I 1·eceived the rent. I 
don't go in at an. 

Q. Did you live in the building where the store 
was or the next building? A. The next building. 

Reci-oss-examination h~· Mr. Cowley: 

Q. Do von tel1 the f1ou1·t vou neYer ran the 
saloon? A. I did not 1·un the·, aloon. I own the 
building and rent it. Some people fro1n Asbury 
Pal'l·. 

Q. \Vho ran the saloon? A. I never ran the 
~mloon. 

Q. Wasn't the license in your nan1e? A. Never 
a Jiceni-;e in my nan1e. I , m a builder; never a 
saloon keeper. 

Te ti1nony closed. 
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JJ,J otion to Di ·mi s. 
Charge to the Jury. 

fi·. Co,vley: Tow I renew n1y motion for· 
the di mi sal of the 01nplaint on the ground 
that there i' a Yariance. 

The Court : l\,fotion J.enied. You n1a y ha Ye 
an exception. · 

lf ·. Cowley ·un1med up the ca,"e to the Jurv. 
l\-Ir·. Rinzler sunnned up the ca ~e to the Jury . ., 

The Co 11· charg ~d the Jury a follows: 

f1HARGE TO THE JURY. 

The Co rt: Memb r of the Jury: This en, ·e that 
you ha Ye been ti· ring i one b ·ought by alvatore 
Rosco against 11 r, nk FiO'R.ro and Annie Figaro. 
The legaJ oint in, roh·ed are not very e t n ive 
and can be coYered Ye1·y briefly and ·hortly. It i 
a fc ct c:ase, pur ly and f-;i1nply, and } 11 fact 11u t be 
detei·n1ined by the ju1·y. That i the function of 
the jury. It is the dut T of th Coui·t to xplain 
the law governinO' the ca e, but you mu t find the 
facts. 

It seerns fro111 th te. tilnony that the defendant. 
were the o, rners of a pie e of property on whi h 
they built a t~ ro-fam ·1y brick d,vellinO'. It al o 
eenrn that they entered into a conti·act with a O'en-

eral contr·actor to build it. He i. not h re· he i 
no_t a party to this ,·uit; and ,ve do not kno,v any-
thing about hin1. He does not entei· into thi •itu-
ation. It se 111 that the O'eneral contractor ,vho 
~as ~o build thi. · building alle l on the plaintiff 
in this cas , Mr. Rosco, and a ·k d hiln to do certain 
of the work, the bricklaying, not all of the n1a. on 
work even, hecau ·e, I think th te tirnony wa. that 
he ,vas not to do the pla te ·inO'. 
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Ohal'ge to the Jury. 

The plaintiff Nays that along in October of 1925, 
thi :~ woi-k haYing been begun in August of 1925, he 
wa, · unable to get any n1oney fi-0111 the n1an that 
hired hi111 to ,vork, so he quit, took his 1nen off; 
that he had been paid up to that tin1e $450, and 
th ere was due hiin the difference between that and 
, '1150, the amount of his contract, which had not 
been paid to hiin; that at that tiine the work ,vas 
partly done, ahout $700 ,vorth ,vas done and com-
pleted, but the1·e was several hundred dollars worth 
of ,vork still to be done, the difference between sev-
en hundred odd dollar that had been completed 
and the contract price. I-Ie says that he ,vas wait-
ed upon at his home one evening by the defendant, 
1Ir. :F'igaro, and he sa;vs that hjs brother-in-la,v was 
pre~ent. I haYe forgotten his nan1e. 

l\Ir. Rinzler: l\iattera. 
The f1ourt : l\Ia ttera. 

I1 e Ray:-;, in effect, the owner of this property 
said, "You have tied up the job; you have gone 
away, there is nothing being done, and I want you 
to co1ne back," and the plaintiff said, "I have not 
been paid," and the defendant said, "Well, come on 
hack, and I ,vill pay yon; and if you do the ,vork 
to 1ny satisfaction I ,vill give you, in addition to 
that, a present.'' That is the testimony of the 
plaintiff in the caRe. There was ro , rriting 
a bout it, but he did p1·omise to pa~- him, 
not only for the work that was yet to be done, but 
the entire ainount that ,vas due for ,vork that he 
had done, plus the work that he ·was to do. That 
is his testimony, that he ·would pay him. He is 
corroborated in that to the extent, at any rate, that 
there was a verbal contract, by his brother-in-law. 
The brother-in-la,v does not give as 1nany details 
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a· doe· the plaint·ff, but he ay that he ~.vc 
and he heard the defendant promi, to pay 
woul finish th ·work. 

rnd r th 0 le ·w a contra t i th 111 tin()' of he 
mind.· of indiYidual on a o-iven ro o,·ition, c. n of-
fer and an a ceptance. Iler·e wa: 01 e n1an ha 
w·i. heel hi. hou "e built, here ;va. another 1u n t at 

1 O wa. · a builder·; and the o"~ r of the house aid, 
"Plea: e con1e and do 1ny work, ' and the bui der 
:aid, '"But I n1u t b paid. If you ·will pay me for 
fini:hino- the job that I have tarte l p u the 
amount of 1noney hat i due me. I 1ill con1e and 
fini ·h the job," wh 1·eupon the o-,vner of the uild-
in0· :aid, ".r\..11 l'i 0·ht · do that, and I will pay you." 

20 

.,.ow that is the po .·ition of the plaintiff. 11 of 
thing,' ,v re not aid. I an1 not trying to 

quot th langua 0 · e,·a ·tly of what , a "ai . B 
that, in effect, a, I under..tand it, i" what cca · ed; 
wh reupon a cont1·act, if that i true, aro e; here 
,vaH a 1neeting of th nlind of these t T p 0 ople. 
On man wanted hiH hou. ·c Luilt and the ot 1ei-n an 
a 0 Teed to build it uncl r certain condition'- · her 
was othino- ·aid a bout it ,vhen i ,va to b paid, 
a I recall it, although there 1nay haYe be n. You 
wil recall that. But th 1nain thino- ,va. tha there 
waH pron1i.·e on the part of the plaintiff '-nd a 

30 pror1h;e on the part of th defendant. The prom-
i."e on the part of the plaintiff Tc. that if he did 
th ·wor·k he ,Tot1ld pa;v for it. He . a)T, he did do 
the work, an h fini.·hed it, and he a T he h, 
never· b n pa· d. 

EYery . nit is started by a . unnno1 and O1n-
plaint. The cmnplaint et forth the cause of ac-
tion o-iv -=· the fact.. The complai t in this ca e, 
which :vas erYed on th def ndant and "\Yhich he 
anH,vered by denyin°· it, ay • that on 01· about June 
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10th, 19~5, ~Ir. Rm;co, the plaintiff, was a builder 
and contractor, and that on or about that tune he 
agreed to do certain ,vork for the defendant and 
that the dPfend.ant agreed to pay hin1 certain mon-
ey to do <'ertain ,vork. And he ays that in ac-
c01·dance ,vith the a1-rangement then 1nade he did 
cmup]ete Haid work for /1150, on ,vhich sun1 the 
Haid defend.anh; paid said plaintiff the sum of 425, 1 o 
leaving a balance due and owing of $725. He says 
that he ha ,' demanded payinent of this su1n, and it 
has not been paid. . 

'l"'he proofs in this cai;;e are not in accordance 
with that in these respects. First, there has been 
no proof in this car.;e that the $425 n1entioned in 
the papers, of the $450 referred to by the plaintiff 
as haYing been 1·eceiYed by hiln, were paid by the 
defendant. On the contrary, the proof is that they 

t were paid h,v the conti·actor. The second variance 
is in the dn:te. The papers say on or about June, 
whe1·eas the proofs in the c:-u.;e are on or about the 
latter part of October of 1925 this verbal contract 
was entered into. row we do not know ho,v it 
caine that the.1e paper,· ,vere drawn in this way. I 
am 1·eferring to it specially because counsel n1ade 
a point of it, counsel for the defense. It n1ay be 
that the atto1·ne~' who drew this, or the attorney 
who took the insti·uctions, was either misinf01·n1ed 
or misunderstood the facts as related by Mr. Rosco. 
~fr. Rosco ma~T ha, Te said that he entered into a 
contract in lune with the general contractor, and 
he 1nay 01· ma~T not have said when he entered into 
the contract with the defendants in this case. I 
do not lmo,v. There is nothing here to show it. It 
is true that the paperR were not drawn in accord-
ance ,vith the fact, as developed here, and ·we do 
not kno"\\T why. 
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Charge to the Jury. 

But the fact in the matte· i that my ruling i 
that it is not material ·when the contract ·wa 1 de. 
The real fact to be deci ed i , ·wa there a contra t 
n1ad ? L it true, as alleged by the plaintiff in 
this ·a 'e, tha a contract existed, not bet,veen him 
and thL general contractor, becarn:,e ,ve are not 
cone rned with that, but ,va there a contract ex-
h,tin()' betw en hiln and the defendant? That i 
the issue. 

There ,vas a cont ·a t exi ·ting between hin1 and 
this general contractor who ·e naine I ha Te forO'ot-o 
ter1, and he proceeded and did a lot of work n it. 
That iH hi, story. And then he topped becau se he 
,va , not being paid, and he only went on to fini h 
the ,,Tork, he ay , becau e he entered ·nto a ne,v 
contract, whi h he had a ri<Fht to do, w·th the own-
er, and it ,va , in pur:uance of that ne,v contract 
that he fini. hed the job, he , ay , and expected to 
be paid, and ha , not be n paid. nother co1T b-
oration of the plaintiff', te. tin1onv i that thi ., 
painter says that he wa on the job one day paint-
ina ,vhen the owner came to the pla e, and he over-
heard a conve1·sation between them, to the effect 
that h would pay the rn::L on. _rJ o,v that i a I 
recal it, all th te:tiinony that there i . . 

The def ndant come here and he say , ' Thi i 
all ,vrong; that i not tr·ue at all. I hired a con-
tractor to build my hou, and a {)'reed to pa, him 
$ 000 for oing it, and I wa engaged in y work 
from 5 :30 in t e m01·ning,' or "I was a,vav frorn 
my home from 5 :30 in th morninO' until ., upper 
time," I h ve forgotten ,vhat tilne,-half p st five. 
I don't know ,vho ,va doing- th work on the hou e. 
I w, not there when they ,v re vorlyin o-. wa, 
daily employed at the For tman Mill, and , ,va 
from the place, and I don 't know an thinrr about 

• 
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this man Ro co. I never hired him, and I never 
rnade any contract ,vith him at all. My contract 
,vas with the general contractor." And for all we 
know he rnay have paid the general contractor . 
That iN not important. He rnay have paid 
half a dozen men for· doing the saine work, 
for· a 11 we know. Of cour·He he did not do 
that . But he rnay have paid this general contract-
or. The general contractor may have skipped 
with the n10ney. "\Ve do not kno,v. It may be; 
hut we do not know why he is not here . I do not 
kno"\v that it is necessary to bring him here, but he 
is not here . The issue is not whether this defend-
ant has paid twice for doing this work or whether 
he is going to be obliged to pay twice if you hold 
agairrnt hjm. The iHsne is ,vhether· he made this ,. 
contract. That is all. If he did, the judgrnent 
should be against hin1 and in favor of the plaintiff. 
If he did not, .this action cannot lie because, even 
though the work might have been done by the 
plaintiff on his house and he rnay have gotten the 
benefit of it, if he did not ask hirn to do it and did 
not hire hirn to do it, and rnade no contract for him 
to do it, he cannot look to hin1 for payn1ent; he 
n1ust look to the rnan who hired hin1. So that the 
only theory on which this action can be n1aintained 
h; that there was a contract between the parties, 
not, as I have said, 8irnply because this defendant 
got the benefit of his work, or not because the de-
fendant has already paid somebody else for doing 
it. The "Thole ca8e must be decided by you on the 
question of fact that you will find from the evi-
dence, as to whether or not there was a contract 
between theRe parties, nR i8 maintained bv the 

' 
plaintiff. 

The defendant takes the stand and denies that he 
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had any dealin{)' with th· nuln .~cept on , ;vith 
relation to a rheelbarro,v, and then he a ·s that 
he spoke to his general contraC'tor about it, a 1ni -
f-1ing wheelha1To-w, and wa told that :Oir. Rosco 
w: ,· thP 11c .'.o 1 wl o did the ,v-ork the1·e, and thc1t he 
took the ·wheelhan·ow, :o he ·went and hunted h·n1 
up; and he al:o said hi· children told hin1 the t t e 

10 mu :·01 tool· the ·wh elbarro-w. Ile hunted hin1 up 
to get back a ,vheelbi:uTO\V. Ile aid that i the 
011 . · time that he wa: evei· at hi.- hon.- . h( then 
he i,ay, it was ,vhat he uppo. d wa. hi,• h use, 
wh~re a 8al n wa .. ·. He under, tood th 1nan lived 
there. 

20 

In addition to that t ere ,va an a torne in thi 
C'ase who re~) ·e. e 1ted the Buildin°· and Loan 
80 ·iation . Ap m1·ently there wa.· a Buil ing 2nd 
Loan n101· 0 ·age 1 t 1i. · prop rty. The attorney 
1·epi-ese1 ted t , B uildin O' and Loan ocia tion 
when it ra' mying out the n1oney · to th people 
to ,, hon it , ·a"' due, ,v01·king ,vith the ar ·hitect 
and ;\: ith the eont1·actor . II , ay. tha thi. plain-
tiff ca led on hiin one day and told hiln he ,vanted 
hh; n1oney, and h said that he ha not been ai , 
an he wished this attorney to take thi. ca e and 
collect thi n1oney. Th attorn y aid h could 
not do H, an< h<: <·mild not do it heC'au:e he ·as t-

') 0 torne:v for the Building and Loan, and it w·oul 
not h proper for hiln to tak the ca · . .i: o-w the 
atto ·ney says at the t tin1e thi plaintiff, !Ir. Rosco, 
did not , e~Y l: nythi g about having had a contract 
with the o n · r of the buildin°·, but as see dng to 
<:11:'·agc~ 1it 1 o eolleet th mo wy from th , trac-
tor. 

In addition to that there a1· , 01ne notic, s that 
-wer filed in this case, and each coun ·el hes 1nade 
some con1n1 nt on the lanO'UaO' of tho notic , a 40 
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evidential of their re. pective vie--wpoints. Counsel 
for the defendant says that the testilnony is that 
at the tin1e that thi notice ,vas er·ved the ,vork 
,vas not completed, and yet the notice demands full 
pay1nent as though the work had been c01npleted. 
The language of the notice. is that there is due and 
owin°· ·o n1uch 1noney. 'l'he attorney for the plain-
tiff reads )'OU another part of the notice which is 
usceptible of an entirely different interpretation, 

wherein the ,vo1·ds used convey the thought that the 
building i: in pi-ocess of const1·uction and that the 
contract price is so n1uch, and says nothing about 
the work all having been con1pleted. You will ex-
an1ine that notice, if you care to, and it speaks for 
itself. I did not exan1ine it, and perhaps I am not 
quite correct in my taten1ent a to just what the 
testimony is on that point. 

You mu:t take into consideration, however, that 
the1·e ai-e smne other facts with respect to when 
this work ,vas beO'un and when it was finished. 
"'\Yhen the ,vork was started, I think it was testified 
it was in June of 1925; and when this contract was 
made between the parties to this suit, according to 
the plaintiff, it ,vas in the latter part of October of 
1925. o,v thi. work wa, the nwson ,vork, the 
brieklayinO'. The defendant says,"That cannot be 
so because the job wa entirely finished and the 
building ·was occupied the fir, t part of Tovember, 
and it could not hav been finished, as the plaintiff 
say , dul'ing the ho1·t . pace of tilne that elapsed 
from the time that he 1nade the contract with me, 
at ,vhich tilne he says the work was not done, and 
the time ,vhen I was in po, session of the property 
and had tenant. in it ." That is another matter for 
you to take into con ideration in deciding where 
the truth lie , because it 1nay be that they are 1nis-
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tak 1 in the date . T · s , ·as not reduce to writ-
ing; thi "·a a year ao-o that thi happened. It 
has b~en further te tHied that tbe bocks of the 
plaintiff haYe been de troyed. I have forffotten 
ju,t what he said. I think he aid h. house urnt 
up, in which his ook, ·were, 01· hi offic . At · ny 
ra ie, h sayi:; he ha not any book . 

The p a:ntiff nd the defendant are i eres ed 
in thi« 'Uit . They are intere "ted partie . .: ou 
111·1"· taJ~e into con ·id rati01, in ·weiO'hina-their te -
tirnony, the fact that th y are inte1·e ·ted partie . 
Yo 1 may tak into conside1·ation t1 nt n1-
tc"·", ·t, if an.)·, other witne, ·ses may ha\. ;h o 
tfs+itied. on n1n:t take into cc n side!:a ion 
not 0 111)· th0 :poken worrl hut thefr nrnn1 r of 
te s ifyJ.no-, and th . e other bit. of evidence that 
ha ·e be n introcluc d, in the ,vay of these notice , 
anc ·when they wei·e ·erYed, ,vh nth w re 1 ated, 
in order to ascertain ,vha t the fart, a1·e. 

If the Court ha er1·ed in referrino- to an ., te ti-
n1ony, dis ·egard it. You 111u 't d cide thi ca e 
fron1 you ' own recolle tion, not fron1 wha the 
Court sa ·s ab out the te tilnony. I have ot t 1 en 
any notes, and I 1nay be ,vrono-. I n1a. · le v out 
s0 .. e thin 0 s that you may think very in1portant. 
Do not disregarrl tho.~e thino-, that I 1 ave out just 
becaus~ I hrrYe left then1 out. Do not lace too 
n1uch relfr!.nc in what I 1nay hav einpha ·ized. In 
other word 8, dee.id the case fro1n your own recol-
1 etio of the t 'tilnony, and O'ive the t tunony he 
weig .. t th~ t you thi nk it , hould be o·iven. 

"\Vhen yo ha \'e decided the facts yo r uty ith 
resp ect to the verdi ··t will be per·fectly lear be-
cause, if ou find t.h.e facts to be the t there ,va a 
contract, a 1 the pla ·ntiff has te,'tifi. d, and a, hi 
brother-in-la,v te ·tifie ', and you b li y that there 
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has been nothing paid on that contract, then your 
duty is clear, and you must bring in a verdtct for 
the an1ount still owing on that contract. If, on the 
other hand, you do not find that to be so, but find 
that there waH no such contract, then, irrespective 
of whether the plaintiff ever got paid for his work 
or ,vhether he did not, you mu t find for the de-
fendc nts. Of course, if you find for the plaintiff, 
you 1nust find fo1· hiln a judg1nent, even though 
you 1na:v alHo figure or think that he has already 
paid s01neone else for thh; work. There i8 no testi-
mony that he has. It would not be material. It 
was sought to be introduced, and it "-as n1led out. 
It does not make any difference. 

Keep this in n1ind al o, that the burden of proof 
is on the plaintiff. He a serts that there was a 
contract. I-Ie con1e8 in here and alleges that there 
was a contract, that there was a violation of the 
contract, and that there is so much due him under 
that contract. Now the burden of proof, under the 
law, is on hin1. He must sho,v you by the clear 
weight of the te. tilnony; he n1ust satisfy you by 
the preponderance of the testin1ony, not the num-
ber of ,v1tne ses, necessarily, but the quality of the 
testin1ony, that ,vhat he contend for is correct. If 
he hm~ so satisfied you the ve1·dict nn1st be in his 
favor. If he has not, as I lrnve indicated, the ver-
dict must he against hiin. You ma)· take the case. 

While I have said that the te timony was that 
he had received $450 on account, and his stop no-
tice says $425, and his complaint says $425, there 
,vas no discrepancy in his te thnony that the 
amount due and owing at this time is $725. 

( The Jury retired) . 
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~'Chibit P-1. 
To :B.,rank Figa1To nnie Figarro, O·wner 

You are he ·e notified that Daniel "\Va ·ke Titz, 
C'ontr·a<'to · fol' your· 1mil<ling u.nde1· 
<'our "e of conHt ·uction at #14-1 Ialcohn :enue, 
Gal'iield, .i:T . J:, i indebted to 1ne in the sum 
of /e Ten Huntl1·ed and T, enty-five (, 725.00) Dol-
lar', balance due 1ne a per 1tate1nen below for 

10 Ia r •upplied b 1ne in the ereetion of the brick 
·work, etc. of your huiltlin rr, and tha I have de-
1nanded of said Daniel "\Ya, kevitz pay1n nt of the 
:aid Slnn of 111011 y ow d to 111 , and h r fu d to 
pay it . 

.,,. ou are, the1·ef 01·e notified to retain he aid 
Run of i-:'even llund1·ed T,venty-five (. 725.00) Dol-
larN out of a1 y rnon v due or to becon1e due said . . 
\Yaskevitz on your building, an l upon being sati -

2 o fled of the corrertne:. of my de1nand to pay aid 
1nonev d·1· rtl · to 1ne. .., . 

30 

Dat d O toher 1925 
SAL ; TORE O .. CO 

Ag ·ee1nent to con1plete bri k ·work and building 
at #·1.J-11Ialcolm Axenue, Ga1·fi kl, ..... J. , 11:-' .00 

Account,• r ceived: 
Check . . . . . . . . . . . . . . . . . . . . 150.00 
Cash . . . . . . . . . . . . . . . . . . . . . 200.00 
Ca h ...... . ............. . 50.00 

25.00 ah 

Total . . . . . . . . . . 425. 00 
B lance due 725.00. 
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Exhibit P-2. 
To ~1 alYato1·e Rosco (Clain1ant) 

r ou a1·e he1·eh)r notified that I dispute yo 1r clain1 
of , '725. ·whereof you have served the following no-
tice upon I1.,1·ank :B.,iga1To and Annie Figal'ro ( Own-
e1·N). 
To Frank l~iga1To & Annie J?igan·o, OwnerH 

You are her·ehy notified that Daniel ,vm;;kevitz, 
contrartor for voul" two storv huildino- under • • h 

course of C'On~truction at #14-1 ~lakohn Avenue, 
Ga1·field, X .. J. is justly indebted to n1e in the sun1 
of Reven IInn(h·ed and Twent~•-five (. '725.) Dol-
lars, balance due me as per statement below for 
labor supplied h~· 1ne in the e1·ection of the brick 
·work, etc. of your building, and that I have de1nan-
ded of Daniel ,vaRkeYitz payment of the said sun1 
of 1none:v o-wed to me, and he refused to pa;v it. 

You a1·e, the1·efore, notified to retain the said 
·11111 of ~.eYen Hundred and Twent~·-fiye ($725.) 

DollarR out of any 11onev due 01· . to hecorne due . . 
said ,vaskeYitz on y01u building, and upon being 
sath;fied of the co1TectnesR of my demand to pay 
Naid mone;v rlirertl~· to me. 
Dated (ktohc>1· 1 H:?~ 

~'I' .. \. TE:\IE ... TT 
Ag1·eement to c·omplete brick work and building 

at #1 -H 1L1 ko1m .. \. Yenne, Garfiehl, X .. J . . , 1150.00 
Ac·conn tR 1·erei Yed : 

Check . . . . . . . . . . . . . . . . . . . . 150.00 
Ca::,;h 
f\rnh 
f1aRh 

Ba lance due $7:25.00 

200.00 
50.00 
25.00 

Total ............ $425.00 

Yon a1·e the1·efo1·e, reqneRted to establish your 
N,ticl rlairn h~· jn(lgment. 

DA .... :IEL ,vARKEYITZ. 
Dated Dec. :2, 1 !):2f5 
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Rule for Judgment . 

Judgment entered ovember 5, 1926. 

BERGE T COU TY CIR IT COURT. 

SALVATORE Ro O, 
Plaintiff, 

v. 

E.,R K Ji IGARO and A T IE 

] IGARO, 
Defendant. 

\ction at La, 
Rul for 
Judrrment. 

Thi ca e wa tried before Honorable Tewton H. 
Porter, Judge, with a jury, in thi Court, on Octo-

2 o ber .. 6th, 1926. 

30 

4 0 

The jury returned a verdic in favor of the plain-
tiff and again t the Defendant in the u1n of e en 
Hundred Sixty-one Dollar and Tw nt -five ( 761.-
25) Cent . 

OY. 1, 1926. 
NEWTO H. PORTER, 

Judg. 

New Jersey Court of Errors and Appeals 

RALYATORE ROf;CO, 

Pla intiff-Appellee, 

FHA .. TK FIGARO A .. TD AN TIE FIG.AIW , 

De fen chl 11 tR-A ppe I la 11 ti-;. 

Action-a t-Inw. 
On appeal 
fl·on1 Bergen 
(~ounty Cir-
cuit Cou1·t. 

POINTS FOR DEFENDANTS-APPELLANTS. 

Facts. 

In -Tune, 1925, defendantH were the o,Yners of a 
tract of 1anrl on l\Ia kolm Avenue, Garfield, :N. J. 
They contracted with one Daniel \Yaskevitz, a 
building co11tracto1·, for the erection of a bl'ick 
building the1·eon. The contract was filed. The 
1a;ving of the hl'icl T w,18 Hub-contnlcted by \Vaske-
vitz to the plaintiff for Eleven Hund1·erl and Fifty 
(, 1 H50.00) Do11:-u·H. Dn1·ing the hu~t ,veek in Oc-

, _j___ to her, 1925, Rm-wo Nen·erl a Ntop-notire on ~-
a~ &A.W/A.':-1./7>4ii u :.1H-t, claiming a balance rlue of Reven Hunrlred 

and 'l,,vent)·-tive (, '72G.) Do11arN ~1·orn said \YaNke-
vitz, and acknowledging receipJ of ]?our Hund1·ed 
and Twent)·-five (. '-!2:5.) DolhrN on his conti·act. 

,Ym;kevitz sei·ve<l a notice on RoNco disputing 
his claim and 1·equestin:; that it he established h;· 
judgment. ...... To nctioP was taken h)· Rosro on thiN 
notice. 

In Feln·ua1·y, 192G, plaintiff Nued rlefendantH al-
1eging a rontract with them on 01· a hont .June 10. 
1925, whe1·ein he ag1·eerl to do the hrick wo1·k on 
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·aid joh and they a 0Te d to pay hiln El ven Ilun-
th·ecl and } ift~- (-~1 H50.) Dollan; and ackno,Yl dff-
ing receipt fi·om them of Foui- Hundred and Twen-
t~·-fiye ( ,>-1-2:5.) Dolla1·N. The d f ndant. · made a 
ge1w1·a 1 den ia 1. 

In (ktohe1·, lf>2G, the caNe went to tl'ial hefor 
ITon ...... rewton II. Pm·t 1·, .Jud 0 ·e ancl a .Ju1·y. 

In opening, plaintiff',• counNel ::\I1·. Rinzl r, , tat-
e(l that Nuit ,,·aN hi-ought on a contract mad b -
tween plaintiff and defe1Hlnnt.· in the lattei- par of 
Oc-tohe1· 01· eal'ly pa1·t of ToYrmher 1923: that 
plaintiff oi-iguall;v contracted with '\ ra:keYitz for 
the ln·ic-k woi-k at the p1·ice of EleYen IIuncli-ecl and 
F1Hty (~1130.) Dollai-N: that "\Ya:keYitz did not 
meei hiN payment:; that plaintiff ther·eupon :erv d 
the Ntop-notke on defendantN: that the hl'ick ,vork 
"·aH not then completed; that the :aid 8un1 of Y n 
JTundred mHl 'rwent;v-five (. 723.) Dollar.· d 1nand-
ed in ihe Ntop-notice waH not h1 fact du : that 
about 'l1h1·ee 01· Pour IIundrecl Dol1a1·,• 111ore "·ork 
needed to he done hefo1·e . aid :11111 of ven IIun-
d1·ed ancl 'l1went;v-fiye (, 725.) DollarH would be 
due on Haid conti·a<'t: that he Htopped ,voi-k; that 
the ownei- Fi-ank Pigaro Yi.·ited hiln and urrred hi1n 
to finiHh the joh and p1·omi. · d to pay hin1 ven 
IIund1·ed and Twent~·-five (, 725.) Doll~u·, if he 
"·onld 1·eHnme wor] r and :finiHh th job; that he did 
:finii-;h it in the eal'l:v part of TOY n1ber, 192'"', and 
the Hu1n of ~even Ilunch· d and Twenty-fiv ( 725.) 
Dollar~ was due and unpaid. 
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POINT I. 

The Court erred in refusing the mo tion for 
dismi ssal at close of plaintiff's case. 

The n1otion was on the ground of a Yariance be-
tween the pleadingH and the proofa . 

It will be obse1·yed that plaintiff took three dif-
ferent poHitions. Fil-st, he clai1ned under a stop-
notice. 'l"hen unde1· a conti·act for the entire ;\'Ork. 
Then unde1· a contract for a pai-t of the work. The 
different positions a1·e irreconcilable. In the first 
two, time is not ilnportant. In the last it is Yital 
in relation to the p1·oofs. 

Were it known that plaintiff v;-ould allege a con-
tract for brick "Tork only n1ade in the latter part 
of Octobe1·, and completecl in the first ,Yeek in :No-
ven1ber, defendants would have prepared their de-
fense 8ho,ving the building was c01npleted and oc-
cupied :N0Ye1nhei-1, 19~5. The architect who sup-
ervised the building, the plum be1· and plasterer and 
other ,vorkrnen " ·hose work on a building follows 
the bric]~ wo1·k, the tenant8 who took possession 
N 0Ye1nber 1, could ha Ye been produced. As it was 
only the tei-;tilnony of the owner haltingly given be-
cause of nnfamiliai-it;v with language and sur-
roundings ,Yas aYailahle. The variance was there-
fore of Yital in1portance. 

"It i,' sound law and sound reason that 
the1·e n1ust he no variance to the prejudice 
of the adYerse pai-ty between the case de-
clared upon and the case proved and that 
1·ecovery 1nust be secundum allegata et pro-
bata .)) 
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POINT I I. 

The Court erred in holding ( see State of Case, 
lines 10 to 20, page 38) that it is clear from the 
complaint that this was not a new job, but was 
the completion of other work, because the word 
is used there to complete the work. 

In pa1·agi-aph 'rwo of the (\nnplaint ( PaO' 3 
, "tate of Ca:r) plaintiff al1ege: the ag1·eement: it 
waH to (lo the hi-i<'k laying wol'l-: onl~·. 

In pn1·agraph 'rlu·re of the ( 1 omp1aint, th al1e-
gation i: that hr p1·oc·eedrcl to rompletr :aid brick 
w01·k and dicl <'omp]ei r Haicl ·work. 

'11hiH is no rno1·e t hau an aYennent of pe1·fon11anc 
on which p1aini iff haHeH a demand fen· EleYen Ilun-
d1·e<l and l1 ifty (.":·11:-iO.) Dolla1·H. 

POINT I I I. 

The pleadings should not be considered as 
amended to conform to the proofs. 

To application to am0nd ,va.· nrnd by plaintiff. 
To amend now to C'onfonn to the pi-oof: \Yould h 
nnjuHt to d0f'rndaniH: 

Jon/an Y. RC' .<f . upra. 

In l\l:u·ch of thi: year applic-ation wa: Ille d to 
this roui-i hy defen<lant',• coun:el fol' a w1·it dil' t-
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ed to ~Judge roi-tel' req_uil'ing hiln to certify a n1O-
tion directed to the opening of plaintiff"' attorney 
and hi8 ruling the1·eon. The application was de-
nied. '-Ye think the refn8al waH because no excep-
tion waR tak n to .Judge Po1·tei-'8 ruling on the 111O-
tion on the 1hem·v that if no e.-ception be taken to ' . 
the Conrt·H ruling aequief-lenre will he presun1ed. 
The acquieNence iH not an a8ce1·tained fact but is 
af.lsurned aR a legal c·01rnequence of faihu·e to ex-
cept. A reading of this caHe indicates clearly 
there wa8 no intended su1-render of defendant' 
1·ighht Yet the faihu·e to except having a certain 
legn 1 c:01rnequence, defendnnt8 1nuRt a hide by it. 
But the same 1·u1e· of logic in this caHe Hhould ap-

1 ply to p]aintiff'R failui-e to amend. 
J;,,.d v~ he moYed to amend the trial rourt would 

r ·-½iave p1·ohably 0'1•anted the n1otion upon terms. De-
fendant8' ronnHel wa8 under no obligation to ask 
for a continuance or allege sui-priHe ,vhile the 
pleadingR were unchanged, nor wa8 he obliged to 
object to the evfrlence. Stein v. Coleman, 73 Conn. 
529. In fart, the inHi8tence was that the proofs 
,,-ere fairl~· within the written pleading. 

If the~- wei·e, thiR appeal muHt fail. 
If they we1·e not, thir,; appeal Hhon1d 8ncceed. 
But it ,nn1lct he unjust to mnenct the pleading. 

110\Y. 

LOUL~ .t-l.. co,vLEY, 
Attorne:v and of f1oun el of 

Defendant."- ... '1. ppellan t8. 



Jltb.1 J trstp <ltourt of ~rrors anb ~pptals 

SALVATORE Rosco, 
Plaintiff-Appellee, 

vs. 

FRANK FIGARO and ANNIE FIGARO, 
Defendants-Appellants. 

ACTION 
AT LAW. 

On Appeal from 
Bergen County 
Circuit Court. 

BRIEF FOR PLAINTIFF-APPELLEE. 

Statement of Facts. 

Defendants appeal from a judgment entered 
against them inf avor of the plaintiff in the Bergen 
County Circuit Court on October 26th, 1926, on 
the verdict of the Jury for Seven Hundred Sixty-
one Dollars and Twenty-five ( $761.25) Cents. 

The verdict rested upon evidence which estab-
lished the following facts. Defendants owned some 
land upon ·which they desired to erect a building 
and engaged one "'\Vaskevitz, as general contractor, 
to do the job, but the latter sub-contracted certain 
mason ,vork to the plaintiff under an agreement 
to pay Eleven Hundred and Fifty ($1,150.00) Dol-
lars, in certain installments as the work pro-
gressed. After plaintiff had done a considerable 
part of the work, and having received only Four 
Hundred and Twenty-five ($425.00) Dollars, he 
refused to go on with the work because the gen-
eral contractor failed to meet the payments under 
his agreement with the plaintiff. After a lapse 
of some ·weeks the defendants ( the owners), being 
desirous of having the work carried to a speedy 

I' 
I 
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completion, agre 1 ·with th plaintiff, that if the 
latter ,,Toulcl complet th job they (defendant.) 
,Youlcl pay him the amount clue for the work al -
ready lone (for ,Yhich he lH1c1 not been yet paid) 
a well a for the work he agreed to fini h; in all 

ev n IIun<lred and Twenty-five ($725.00) Dol-
lar . nder that agreement the plaintiff com-
pl ted the job, but defendant refu eel to pay him 
the Seven ~1l{1~~d and Twenty-five (. ·72-.00) 
Dollar that .. due. 

Thereupo1r\hi uii ,va hrouO'ht to rccov r that 
amount ,vith accrued intere t. The defen e wa 
a general denial. 

Defendant applied for and were allowed a rule 
requiring the plaintiff to ho,v cau e why a verdict 
hould not be et a ide. The rule contained a 

re erva tion of exceptions. 
The grounds urged upon the application for a 

new trial were : 

(1) That the verdict wa a 0 ·ain t the wei 0 ·ht of 
the evidence. 

(2) e,:vly discovered evidence. 

The Rule was discharged. 
Appellants assi 0 ·ned nine upplemental ground 

of appeal. In their brief they urge the following 
points only: 

( 1) The ourt erred in refu ing the motion 
for di mi al at clo e of plaintiff' ca . ; 

(2) The Court erred in holdin°· that it i cl ar 
from the complaint that thi wa not a n w job, 
but wa the completion of other work . h cau e th 
word i used there to complete the work; 

( 3) The pleadings should not be con id red a 
amended to conform to the proofs. 
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The other ground · of appeal mu t be considered 
abandon cl. 

"Grounds of appeal not briefed will be con-
sidered a abandoned.'' 

W ie en v. Autornobile Ins. Co. of If art-
f ord, Conn., 126 Atl. 652, judgment 
affirmed 130 A tl. 921. 

POINT I . 
The Court did not err in refusing the motion 

for dismissal at close of plaintiff's case. 

The ground for the motion is embraced in the 
following: 

'' Ir. owley: Your Honor will allow me 
an exception to your ruling on the pleadings, 
that there is a variance between them and the 
testimony?'' ( Case, p. 40, ls. 30-34). 

There i no reversible error because: 

(a) There ,vas no material variance. 

(b) ThPre u 1as no claim mcide AT ANY STAGE OJ<' 

THE TRIAL that defendants 1,oere surprised, injurP,d 
or misled; 

(c) No request 'Was made AT ANY STAGE OF THE 

TRIAL f 01· an adjounzment. 
( cl) Waiver and implied con ent to trial of case 

on the theory upon ,vhich it was tried. 

( a) It i apparent. No discussion seems neces-
sary. 

(b) and ( c) Variance alone is no ground for 
dismis al. To require di mi sal, a variance must 
result in misleading defendants or producing sur-
prise and injury. 
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The record show : 

( 1) In hi opening to the jury, plaintiff's coun-
ol tai.ed tho nature of tho contract relied upon- · 

the gi t of the action. Defendant ·' coun ol ,va 
tlz<>n (at tho uegi1rning of the trial) appri. od of 
the alle 0 ·od variance. Why did he not at oucP 
claim urpri o or injury-or ay that he wa mi -
led-or request an adjournment. He merely as-
serted that tho openino- "i not ,vithin tho province 
of the pleading ". 'Ihe Court ruled that tho com-
plaint wa broad enough to permit the can e of 
action ombracocl in the openino-. No exc<>ption 
was taken. No 1notion for nonsuit was 1narle. 
Instead: "(lllr. Cowley thereupon opened the ca e 
to the jury) '' ( Ca, o, p. 8, 1 . 18-40, and a e, p. 9, 
ls. 1-25). 

(2) Plaintiff testified to the contract stated in 
his counsel's opening-the contract which de-
fendants' conn ol kn e1c wa · a variance from th 
one pleaded, if he considered it uch, and he says 
he did. Yet, the i.o timony wa admitted with out 
objection ( Case, p. 11, bottom, and pp. 12, 13, and 
p. 14, ls. 1-20; p. 15, 1 ·. 28-40, p. 16, 1 . 1-10). 

No motion was made to trike out any of th 
foregoing testimony. Coun el for clef ndant 
cro -e:xamineJ. plaintiff on that pha e of the case 
( Ca e, pp. 21-26, ls. 1-20) as ,vell as generally in 
respect to his testimony on direct. 

Plaintiff's witness John J\Iattora testified to the 
contract substantially as plaintiff did ( a e, p. 31, 
ls. 1-30). Still a variance? Yet no objection wa 
made to the aclmi ibility of the te timony; no 
motion wa made to strike out tho testimony . .!. o 
request for an adjournment. To claim of urpri e 
or injury-or that defendant were rrii led. 'ioun-
sel for defendants him olf again elicited the sub-
stance and nature of the ne,v (?) contract on 
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cross-examination of J\fattera, ( Case, p. 22, ls. 
1-30). See also redirect examination ( Case, p. 35, 
ls. 20-28). Defendants' continue to participate in 
the trial. 

The same situation occurred when Colletti testi-
fied ( Case, pp. 36 and 37). No objection to the 
testimony; no motion to strike it out. No surprise 
or injury claimed or adjournment sought to 
properly prepare a defense to the contract em-
braced in the opening and established by three 
witnesses, (if counsel was not prepared). 

AT THE CLOSE OF THE CASE, FOR THE FIRST TIME, 

COUNSEL FOR DEFENDANTS MOVED FOR A DISMISSAL 

BECAUSE '' THERE IS A VARIANCE BETWEEN THEM ( THE 

PLEADINGS) A :TD THE TESTIMONY.'' 

BuT STILL NO SURPRISE OR IN JURY IS CLAIMED-NO 

REQUEST MADE FOR A CONTINUANCE-NO CLAIM THAT 

DEFENDANTS WERE MISLED. 

The motion for dismissal was refused. De-
fendants presented their defense. 

Our view of the case is sustained by the authori-
ties. 

''Variance between the pleadings and proof 
is immaterial, unless the party is misled and 
prejudiced by it.'' Hallock v. Insurance Co., 
26 N. J. L., p. 268. 

And in Eannetta v. Delaware, L. & T1V. R. Co.: 
129 Atl. 232, we find the following: 

'' In action for death by reason of toppling 
over of crane used to lift steam shovel onto a 
work train, where evidence of defendant's 
negligent operation of crane, though not al-
leged, came in without objection by defend-
ant, and insufficiency of complaint in such 
regard was not questioned, there was no er-
ror in submitting question of defendant's 
negligence in that respect to jury. 
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"Where ori 0·inal complaint re ted on the-
ory that defendant had furni hed an un afe 
and improper crane, and case proceeded to 
trial on double theory, failure of duty to up-
ply proper crane, and negli 0·ence of railroad 
in handling it, and evidence of negligent op-
eration came in without objection of defend-
ant, it was case in iuhich pleadings, if nece -
sary should be moulded to conform , to issue 
actually tried. 

"Counsel cannot per1nit is ue to be raised, 
presented to jury in evidence, subniitted to 
jury by ,judge, without objection, and then on 
rule for new trial co1nplain that pleading 
were in ufficient to sustain verdict" ( iting 
Cases.) (Italics ours.) 

In Bunting v. Allen, 1 
preme Court held : 

. J. L. 299, th0 u-

'' If the variance between a particular and 
the evidence offered under it, is uch as would 
naturally mislead the party, the evidence 
ought to be rejected: otherwise the party ob-
jecting ought to ati fy the court by affidavit, 
that he had been mi led by the particular.'' 

In Chess v. Vockroth, 70 Atl. 73, decid d by thi , 
Court, the first syllabus read : 

'' There is a di tinction between an action 
for the recovery of damage for the vendor' 
breach of an exi ting contract of ale, and an 
action for the recovery of a depo it paid upon 
a contract of sale, terminated by abandon-
ment, repudiation or resci ion. N everthele s, 
when evidence in support of a right to recover 
a deposit is offered, withoid a distinct and 
plain objection by the def end ant, in an action 
which seeks damages for the br ach of an 
existing contract, the objertion 'U ill not avail, 
on rrror brou9ht, that tl1r> f1 idfnce wa out-
side of the issue made by the pleadings. In 
s1tch ca. r, the rfal qur>stion in dispute having 
been fairly tried, the declaration will be 
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amended so as to support the judgment.'' 
(Italics ours.) 

( d) Waiver, and implied consent to trial of the 
case on the theory upon which it was tried is 
manifest from a reading of the record and au-
thorities, supra . 

Also: 

When evidence is admitted without objection, 
a defect in the pleading will be overlooked. 

"Jl,f orris v. Kettle, 57 N. J. Law 218; 
Baker v. Fogg & Hires Co., 112 A.tl. 406. 

POINT II. 
The Court did not err in holding that it is clear 

from the complaint that this was not a new job, 
because the word is used there to complete the 
work. 

The complaint did allege "complete the work". 
No injury or harm is shown to result from the 

Court's ruling. 
No exception was taken to that ruling ( Case, 

p. 38, ls. 15-25). Defendants are not, the ref ore, 
entitled to have the alleged error considered by 
this Court. 

Stickle, et al. v. Vreeland, 123 Atl. 753 
(N. J. Err. & App.). 
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POINT III. 
The pleadings should be considered as amended 

to conform to the proofs, or leave should now 
be given to amend . 

In Chess v. V ockroth, 70 Atl ., p. 73, the yllabus 
reads: 

'' There i a distinction between an action 
for the recovery of damages for the vendor's 
breach of an existing contract of ale, and an 
action for the recovery of a deposit paid 
upon a contract of sale, terminated by aban-
donment, repudiation, or rescission. ever-
theless when evidence in support of a right 
to reco~er a deposit is offered, without a dis-
tinct and plain objection by the def end ant, in 
an action which seeks damages for the breach 
of an existing contract, the objection will not 
avail on error brought, that the evidence wa 
outside of the issue made by the pleadings. 
In such case, the real question in dispute hav-
ing been fairly tried, the declaration will be 
amended so as to su,pport the judgment.'' 
(Italics ours.) 

In Kapherr v. Schmidtt, 121 tl., p. 617, thi 
Court held that: 

'' To sustain a verdict otherwi e legal, an 
amendment will be ordered on appeal, if nec-
essary to conform the allegations to the 
proof.'' ( Citing Levensen Co. v. Gatti-
McQuade, N. J. L. 185, 107 Atl. 277; Giardini 
v. Director General, 93 . J. L. 138, 107 Atl. 
437.) 
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Conclusion. 

To sustain the verdict in the case at bar an 
amendment should be ordered by this Court on 
the appeal, if necessary to conform the allega-
tions to the proof. 

Respectfully submitted, 

FEDER & RINZLER, 

Attorneys of P laintiff-Appellee. 

FEDER & RINZLER , 

of Counsel. 

(815) 






