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New Jersey 
Court of Errors and Appeals 

M:oNMOUTI-I CoUNTY 

Plaintiff, 

VS . Action at Law 

WALTER READE, 

Defendant. 

NOTICE AND GROUNDS OF APPEAL. 

To Perkins & Drewen, Esqiiires, .Attoirney-s of 
Plaintiff: 

Sirs: 

10 

20 

Please take notice that the defendant in the 
above entitled cause appeals to the Court of Er- 30 
rors and Appeals, in the last resort in all causes 
in New Jersey, fron1 the w.hole of the judgment 
on the follovving grounds, to wit: ' 

(1) Because the Court denied d~fendant's mo-
tion to trike out the testimony concerning a writ-
ten lease from the plaintiff to one, v\Tillian1 E. 
l(etchell, it appearing thereafter that aid lease 
wa . in writino-. 

40 
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No,tice and Grounds of Appeal 

(2) Because the Court overruled defendant's 
objection to the , following question asked of 
Thomas Gill: 

''What is the · rate of rent paid for the 
space used for such displays~'' 

( 3) Because the Court, at the close of Thomas 
Gill's direct-examination, denied defeudiant's mo-
tion to strike out said witness's testimony relat-
ing to signboards. 

( 4) Because the Court denied defendant's mo-
tion to strike out the entire testimony of Thomas 
Gill. 

20 ( 5) Because the Court overruled defendant's 
objection to the following question asked of Wil-
liam A. I-Iulit, Jr.: 

,c\Vhat ·would be the rental value of 
parking space in Broadway in the location 
to which we have been referring~" 

( 6) Because the Court denied defendant's n10-
tion for a nonsuit. 

(7) Because the Court, after plaintiff had 
3 O rested, denied defendant's motion to strike out 

all testimony relating to the removal of the top-
soil. 

(8) Because the Court, after plaintiff had 
rested, denied defendant's motion to strike out all 
testimony relating to billboards. 

(9) Because the Court, after plaintiff had 
rested, denied defendant's n1otion to strike out 

4 0 all testimony relating to the use of phintiff 's 
premises by the owners of land lying immediately 
to the west and east thereof. 
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(10) Bec.ause the Court overruled defendant's 
ohje-ctions to the adn1ission of testin1ony having 
to do with the removal of topsoil; the presence of 
billboards and the use· of plaintiff''s premises by 
the mvners of lands lying imn1ediately to the west 
and east thereof. 10 

(11) Because the Court erred in pern1itting 
plaintiff to an1end his . complaint by adding there-
to a count identical ·with the fourth count of the 
original c01nplaint, which count had heen stricken 
out and had been abandoned by the plaintiff. 

(12) Because the Court denied defendant's mo-
tion to strike out the fourth, fifth and sixth counts 
of plaintiff's An1ended Complaint. 20 

(13) Because the Court denied defendant's mo-
tion for a nonsuit on the causes of action respec-
tively set forth in the fourih, fifth and sixth 
counts of plaintiff's Amended Complaint. 

(14) Because the Court denied defendant's mo-
tion for a nonsuit addressed after the amendment 
to plaintiff's Compl2int. 

(15) Because the Court denied defendant's m.o-
30 tion to compel plaintiff to elect among the fourth, 

fifth and sixth counts ren1aining in said Am.ended 
Complaint, prior to the introd11ction of proof by 
the defendant. 

( 16) Because the Court erred in 1naking the 
following comn1ent in the presence of the jury: 

'' If you propose to show that the saine 
dirt is there now that was there before 
Reg,de ,,Tent into possession I will adn1it ,1 o 
't " 1 . 
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(17) Because the Court sustained plaintiff's 
objection to the admission in evidenc~ of a por-
tion of the record of a suit in the Court of Chan-
cery, wherein vValter Reade was complainant, 
and Thomas P. :M:cKenna was defendant, marked 

10 "U" for identification. 

(18) Because the Court denied defendant's 
motion for a direction of a verdict. 

(19) Because at the close of all testimony, the 
Court refused to strike out the f o,urth count of 
plaintiff's Amended Con1plaint. 

(20) Because the Court, at the close of all te•s-
timony, denied defendant's n1otion to strike out 

20 plaintiff's evidence relating to the following: (a) 
re·moval of topsoil; (b) billboards and sign-
boards; ( c) the depositing of building n1aterials 
fro1n adjacent property, on the premises of plain-
tiff; ( d) the use of plaintiff's property by ·wagons 
carrying scenery to and from the theatre owned 
by the Broad ·way Theatre Con1pany. 

(21) Because the Court erred at the clo e of 
all t estimony in allowing- the plaintiff to an1end 

30 the sixth count of the Am ended Complaint. 

40 

(22) Because the Court denied defendant's mo-
tion for a direction when only the fourth and 
sixth count of plaintiff's Amended Complaint re-
mained. 

(23) Because the Court charged ati follows: 

'' Therefore you 'Nill understancr, gentle-
men, that in conside-ring this case theTe 
are two angles, as I , hall call them, which 
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are now involved and with reference to 
which you must ascertain whether the 
plaintiff has satisfied you hy credible legal 
evidence-he carrying the burden of proof 
-t:hat the counts now rem ·aining in the 
con1plaint are supported thereby." 10 

(24) Because the Court charged ar:, follovvs: 

"Now fron1 that date, namely, June 22, 
1925, as found by the Court of Chancery 
in the litigation indicated, I hold that 
Reade no longer had any right to occupy 
or possess the tract of land in question. 
The relation then had been suspended by 
a finding of the Court that the contract 20 
was breached by Reade's refusal to accept 
the deed. N mv necessarily from that time 
on, holding as I do as a matter of law, :Mr. 
Reade had no right to occupy the premises 
and should have surrendered them to N[c-
l{enna." 

(25) Because the Court charged as follm;vs: 

'' Does it clearly appear by the evidence 
just ,vhy Reade was buying this lot of land 1 3 o 
,Vas it for parking purposes 1 v,r as it for 
the purpose of putting a building on it 1 
,Vhatever the purpose may have heen, you 
will have to discover from an examination 
of the evidenc.e yourselves.'' 

(26) Because the Court charged as follows: 

'' And therefore if you find in this case 
as a fact that some corporation or son1e 
other person, not Reade, was responsible 40 
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for the· excavation on the lot in question, 
or indeed, 'that there was no such excava-
tion on the premises, then I charge you 
there can be no verdict against l\1r. Reade.'' 

10 (27) Because the Court charged as follows: 

'' And again it is said that the · land was . 
used for parking purposes, apparently in 
connection, I may say, with patrons of the 
theatre. But was Reade responsible for 
that or was the Broadway Theatre Com-
pany responsible~ Then again it is said 
that certain radiators were parked, as it 
were, or placed upon the land. It further 

20 appears in that connection that at that 
time t!iere was a building operation going 
on on the land belonging to :Mrs. Reade, 
not to Reade. Unless you found soill1e evi-
dence in the case that warranted the infer-
ence that Reade was responsible for hav-
ing those radiators placed there, of course, 
you could not hold him.'' 

30 

40 

(28) Because the Court charged as follovYS: 

"Now I have held as a matter of law 
that from the date oif entry by Reade into 
possession, if he did, with the consent of 
l\1cI{enna, to June 22, 1925, if Reade com-
mitted any damage or waste either him-
self or through his employees or agents, 
then the right of :Mcl{enna to recover 
would be in the nature of a breach of 
Reade's contract to take title to the land. 
Just when that excavating occurred I do 
not know. I have been unable to <liscover 
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from the testimony. The complaint alleges 
that Reade occupied this land from the 
10th of June, 1925, to sometime in June 
or July, 19'27. In order to hold Reade, 
you must ascertain first that between the 
date of the contract, or rathe-r, the time 10 
when he went into possession with consent 
of l\tfcI{enna, to June 22, 1925, when the 
Court of Chancery found Reade had 
breached the contract by declining to take 
the deed, your right to award any damages 
in favor of l\1cI{enna agajnst Reade 1nus,t 
be for something that Reade did." 

(29) Because the Court charged as follows: 

"Now, if he occupied the land then I 
charge you that the normal and natural 
damages to McK 'enna following from his 
refusal to take the deed would be in the 
nature of a breach of his contract and 
would involve depriving l\1cI{enna of the 
use of the land, to be translated into dol-
lars and cents if you find it warranted un-
der the evidence.'' 

20 

(30) Because the Court charged as follows: 30 

''rrhen if you find in addition to that, 
that during that period Reade directly or 
indirectly took any topsoil from the land 
the measure of damages . would be the dif-
ference in value of the land before Reade 
took possession and after the breach of the 
contract on tT une 22, 1925.'' 

40 
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(31) Because the Court charged as follows: 

'' But the significance of the taking of 
the topsoil has relation to the depre-cia tion 
in value of the tract of land imn1ediately 
before the contract and up to the tim-e that 
it is alleged that Reade breached it on June 
22, 1925.'' 

(32) Because the Court charged as follows: 

"Now there is so1ne evidence here that 
is offered by the plaintiff to the effect that 
the use of the- land for advertising pur-
poses was worth so-mething. You have a 
right to take that into consideration s·o far 
as TufcI(enna 's deprivation of use is con-
cerned. There was no relation of landlord 
and tenant behveen 1\1cI(enna and Reade, 
because Reade went in as a buyer pro,spec-
tive. And therefore you will understand, I 
think what 1\IcKenna ·would be entitle-di to ' recover if you find that he ·was wrongfully 
deprived of the use of the property in the 
circumstances by reason of Reade's breach 
of the contract.'' 

(33) Because the Court charged as follmvs 1 : 

''Now fr01n June .22, 1925, up to son1e 
period of tin1e, vi1 hen Reade surrendered 
possession-and I ain not at all clear that 
Reade was in possession after June 22, 
1925, or what he did; actually there- '\;\las 
pending litigation in the Court of Chan-
cery covering the period-it is for you to 
say whether Reade is shown by the evi-
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dence to have remained in pos·session _ from 
that date, the breach of the contract, June 
22, 1925; I hold that if you find Reade in 
possession he was there without right and 
therefore a trespasser, and McI(e inna would 
then be entitled . to recover what under the -llo 
evidence you m~y find he suffered by rea-
son of being deprived of the us,e of the 
property, or as we say,. mesne _ profits, up to 
the time that eithe-r Reade gave up pos-
session, if you find '. that circumstance in 
the e-vidence, or such tin1e as you ·do find 
the occupation cconJin11ed. '' 

(34) Because the Court charged a~ follows: 

''Now as . I see . it, there . are - those two 
phases of the case; the right of_ McI(enna 
to recover against Reade from the time 
that he went into _,possession. :urider . the con-
tract _up to the tin1e tl1at Reade, in accord-
ance with the view of lhe Court of Chan-
cery, breached the contract, on June ' 22, 

· 20 

_ 1925 ;- mid the-re the damages recoverable 
.would . be for a breach of contract: Fron1 
that. date on to the tjme that yon find that: 30 

· Reade gave up po·ssession, if you find he 
·was_ in posse sion at all, he would be in the 

: nature ~of a trespa. ser, and -the ·da.n1ages 
there- would - be , for -mesne profits, ,,1hat 
1\fcl(-enna · lost -by · being ·deprived of the 
use. ·And therefore a fair rental value, ·in 
the · latter aspect, would -be the- measure; 

- using that term re-nta1, however, not in "the 
~-sense . ordinarily understood,: involving the -AO 
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relation o,f landlord and tenant, but for 
mesne profits.'' 

( 35) Because the Court charged as follows: 

''Now take the cas,e, and if you find that 
10 Mcl(enna has proven his case and is en-

titled to recover damages for the period 
covered by the complaint as am.ended, 
either in the · aspect of a. breach of con-
tract up to June 22, 192!5, and after that 
if you find Reade under the greater weight 
of the evidence to have been in possession 
as a trespasser, then of course you will 
award such dan1ages as, the facts w'arrant 

20 under the rules of law given you.'' 

(36) Because the Court refused to charge the 
following request of the defendant: 

"If you find for the plaintiff you can 
find no more than nominal damages.'' 

STEIN, ilfcGLYNN & HANNOCH, 
Attorneys of Defendant. 

11 

SUMr.1:0NS. 

( ]?iled July 15, 1927) 

THE STATE OF NEw JERSEY To vVALTER READE: 

You are summoned to answer the an-
nexed com,plaint of THOMAS P. Mc- 10 

L. S. KENNA, in an action at law in the 
Supreme Court; and take notice that 

unless you file your answer to said complaint 
,vith the Clerk of the Supreme Court a.t Tren-
ton within twenty days after service upon you 
of this writ and the annexed c01nplaint, the plain-
tiff may proceed in the suit and judgment may 
be entered against you. 

20 
vVitness, WILLIAM S. GuMMERE, Chief Justice 

of the Supreme Court, at Trenton, this 30th day 
of June, A. D. 1927. 

EDivV ARD J. I(ELLEI-IER, 
Clerk. 

PERKINS & DREWEN' 
Attorneys. 
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COMPLAINT. 

( Fi1ed July 15, 1927) 

NEvV JERSEY SUPREME COUR!T 

~IoNMOUTH CouNTY 

Transcript of Pleadings for Trial 

rl1HOMAS P. Mcl(ENNA, 

. Plaintiff, 

vs. Action at Law 

WALTER READE, 

. Defendant. 

Plaintiff, Thomas P. ~!cKenna, residing at 
Long Branch, ~1onmouth County, N evv Jersey, 
says that: 

FIRST . COUN'l'. 
1. On the 10th day of June, 1925, a1-id. fron1 

thence hitherto, plaintiff was and is the I owner 
3 o of the fallowing described tract of land and 

premises: 

40 

Beginning at a point' on the : sou.th side ::.;of 
-Broadway at the northeast corner ot prop-

erti belonging to ·the · party of the, second 
part adjoining the pro 'perty herein de-
sciibcd, thence ( 1) southwardly along lands 
of the party of the ·second part abouf 230 
feet to the northwest · corner of lands of 
one no-\Y or form(frly V a:nnote, the.nee (i) 

13 
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eastwardly along said Vannote land about 
60 feet to a corner, thence (3) southwardly 
along said Vannote land about 88 feet to 
the north side of Belmont Avenue, thence 
( 4) eastwardly along said north side o.f 
Belmont Avenue about 60 feet to an alley, 10 
thence ( 5) northwardly along the west side 
of said alley about 197 feet to the south 
side of another alley, thence ( 6) west-
wardly along the south side of said last 
mentioned alley about 70 feet, thence (7) 
northwardly about 118 feet to the said 
south side of Broadway, thence (8) we-st-
wardly along the said south side of Broad-
way, 50 feet to the point of beginning. 20 
Together with the rights accruing to the 
said premises in said alleys. 

2. On said day the defendant by permission 
of plaintiff entered upon and into the possession 
of the above described lands and premises and 
from thence to the 10th day of June, 1927, used, 
occupie-d, possessed and enjoyed the same. 

3. Defendant was and is liable to pay to plain-
tiff the reasonable value of the use and posses- 30 
sion of said pre1nises fron1 the said 10th day of 
June, 1925, to the 10th day of June, 1927. 

4. The reasonable value of the said use and 
possession of said premises during said period 
was the sum of $3,500. Defendant has not paid 
the same. 

5. Plaintiff sues for the value of said use and 
po ssession and den1ands on this count fron1 the 
defendant the sum of $3,500. 4o 
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SECOND COUNT. 

1. Plaintiff sues for the reasonable use and 
occupation of the premises described in para .-
graph one of the First Count, from the 10th day 

1 o of June, 1925, to the l0ith day of June, 19127. 

2. Defendant heretofore, to wit, on June 10th, 
1925 entered into the use and occupancy of said 

' premises and continued therein from the lasit-
mentioned day to and including the 10th day of 
June, 19127. 

3. By reason of such use and occupancy by the 
defendant the said defendant became liable to 

20 
pay to the plaintiff the reasonable value thereof. 

4. The reasonable value of such us~· and occu-
pancy of said premises was $3,500 and de~en_d-
ant became liable to pay said sun1 to plaintiff 
therefor. Defendant has not paid the s,ame. 

5. Plaintiff demands of the defendant on this 
count $3,500. 

THIRD COUNT. 

3o 1. Defendant owes to plaintiff the sum of $3,-
500 for rent of pren1ises described in the firs ,t 
paragraph of the First Count, from June 10, 
1925, to June 10, 1927, ·which he, the defendant, 

40 

agreed to pay. 
2. No part thereof has been paid. 
3. Plaintiff demands on this c,ount the sun1 of 

$3,500._ 

15 

Compilmint 

FOUR 'TI-I COUNT. 

1. On May 9, 1925, defendant agreed to pur-
chase from plaintiff the premises described 1n 
First Count. 

2. Defendant thereupon entered into poss ,es- 1 O 
sion of the premis 1es. 

3. Defendant afterwards abandoned his said 
contract of purchase and thencefOl th without 
right, continued his said posses ,sion until the pres-
ent time. 

4. Defendant is liable to plaintiff for the mesne 
profits of said premises during his possession 
from June 22, 1925, to the present time, no part 20 
of which has been paid. 

5. Plaintiff sues for said mesne profits and de-
mands $3,500 damages. 

FIFTH COUNT. 

1. 1The defendant, by permission of the plain-
tiff, held and enjoyed the lands and premises de-
sicribed in the First Count from the 10th day of 
June, 1925, to the 10th day of June, 1927. 

2. Defendant whilst so in possession of said 
premises and on divers days between said dates, 
committed waste upon said lands andl premises, 
took away, removed and converted to his , o-wn use 
2750 yards of topsoil and gravel of the value of 
$5,500, and injured and dan1aged the said prop-
erty of the plaintiff to the am,ount of $5,500: 

30 

3. Plaintiff was and is thereby injured in his 
estate and interest in said lands, with the appur- 40 
tenances, to the amount of $5,500. 
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C ompl,a,int 

In case the within Summons, and Com·plaint be 
se-rved upon you personally then take notice that 
if you intend to make a defense to this actioJ1, 

10 you must file an affidavit of merits within ten 
days · from the date of service hereof upon you, 
and must fHe your answer within twenty days 
from the date of said service, and in default of 
the filing of such affid!avit of merits or answer, 
judgment will be entered against you. 

20 

PERKINS & DREWEN, 
Attorneys 1 for Plaintiff. 

Received in Monmouth County Sheriff's Office 
July 1, 1927, at 8 :15 o'clock A. lVL 1927. 

HARRY N. JOHNSON, 
.Sheriff. 

Sheriff's Fees $6.97 /100 

19 

AFFIDAVIT OF MERITS. 

(Filed July 12, 1927) 

NEvV JER :SEY SUPREME COURT 

l\foNMOUTH CouNTY 

THOMAS P. 1\1:cKENN A, 

vs. 

\V ALTER READE' 

Plaintiff, 

Defendant. 

State of New York } 
County of New Yo~k. ss: 

Action at Law 

vValter Reade, being duly sworn according to 
law upon his oath deposes and says that he is 
the_ defendant in the above stated cause; that he 
believes that he has a just and legal defense to 
the said action on the merits of the .:;ase. 

vY ALTER READE. 

10 

20 

Sworn to and subscribed before me 3 0 . . . ' this 8th day of July, 1927. 
Rose Berne. 

(Seal) 
Rose Berne Notary Public Bronx County Cterk's 

Ro. 155 
New York County Clerk's ....... . 
Term expires Mar. 30, 1929. 

No. 45963-Series B. 
40 
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Affi,davi.t of ll1.erits 

State of New .York, lss: 
County of New York. J 

I, vVilliam T. Collins, Clerk of the County of 
New York, and also , Clerk of the Supren1e Court 

10 in and for said county, 
( Seal) 

Do Hereby Certify that said Court is a Court 
of Record, having by law a seal; that Rose Berne 
whose name is subscribed to the- annexed certifi-
cate of acknowledgment of the annexed instru-
ment was at the time of taking the same a Notary 
Public acting in and for said county, duly con1-
mis ,sioned and sworn and qualified to a,ct as such; 

20 that he has filed in the Clerk's Office o_f the• 
County of New York a certified copy of his ap-
pointment and qualification as Notary Public for 
the County of Bronx with his autograph signa-
hue: that as such Notary Public he was duly au-
thorized by the la-,vs of the State- of New York 
to protest notes ; to take and certify deppsi tions ; 
to amninister oath and affirmations; to take af-
fidavits and certify the acknowlecLgn1ent and proof 
of deeds and other written instruments for lands, 

30 tenements and hereditaments to be read in evi-
dence or recorded in this state; and further, that 
I a1n well acquainted with the handwriting of 
such Notary Public and verily believe that his 
signature to such proof or acknovvledgment is . genuine. 

In Testimonv "\Vhereof, I have hereunto se,t my 
hand and affi;ed the seal of said Court at the 
City of New York, in the County of New York 

4 o this 9 day of July, 1927. 
vVILLIAM: T. COLLINS, 

Clerk. 
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ANSWER. 

(Filed July 13, 1927) 

NEW JERSEY SUPREME COUHT 

MONMOUTH COUNTY 

'11HOMAS P. Mcl(ENNA, 

vs. 

w ALTER READE' 

Plaintiff, 

Defendant. 

ADtion at Law 

Defendant, answering the co,mpraint filed by the 
plaintiff herein, respectfully shows and alleges: 

ANff\VER TO FIRST COUNT. 

1. He denies the allegations of paragraph 1. 

2. He denies the allegations of paragraph 2'. 
3. He denies the allegations of paragraph 3. 
4. He denies the allegations of paragraph 4. 
5. l-Ie denies the allegations of paragraph 5. 

ANS1VER TO SECOND COUNT. 

6. He denies the allegations of paragraph 1. 

7. He denies the aUega.tions of paragraph 2. 

8. He denies the allegations of paragraph 3. 
9. He denies the allegations of paragraph 4. 
10. I-le denies the allegations of paragraph 5. 

10 

20 

30 

40 
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.Answer 

ANSvVER TO THIRD COUNT. 

11. Jie denie·s the allegations , of paragraph 1. 

12. He admits that no payments have been 
made as alleged in paragraph 2, and alleges that 

10 no paym ,ents are due. 

13. He denies the allegations of paragraph 3. 

ANSvVER TO FOURTH COUNT. 

14. He admits . the allegations of paragraph 1. 

15. He denies the allegations of paragraph 2. 

16. I-Ie denies the allegations of paragraph 3. 

20 17. He denies the allegations of paragraph 4. 

18. I-Ie denies the allegations of paragraph 5. 

ANS-\VER ·TO FIFTH COUNT. 

19. He denies the allegations of paragraph 1. 

20. He denies the allegations of paragraph 2. 

21. He denies the allegations of paragraph 3. 

2·2. He denies the allegations of paragraph 4. 
30 

ANSvVER TO SIXTH COUNT. 

23. I-Ie adinits the allegations of paragraph 1. 

24. He denies the allegations of paragraph 2. 

25. He denies the allegations of paragraph 3. 

26. He denies the allegations of paragraph 4. 

27. I-Ie de-nirs the allegations of paragraph 5. 

40 2'8. He deni es th e allegation s of paragraph 6. 

29. I-Ie denies the allegations of paragraph 7. 

STEIN, l\1cGL Y~N & HA~NOCH, 
Attorneys for Defendant. 

23 

ANSWER . 

(Filed August 12, 1927) 

NE"\i\T JERSEY SUPREME COURT 

MoN1vrnuTH CouNTY 

TnoMAs P. l\1cKENNA, 

VS. 

"\V ALTER READE, 

Plaintiff, 

Defendant. 

Action at La ·w 

The defendant, Walter Reade, residing in Mon-
mo~th . County, New Jersey, answering the com-
plaint 111 the above entitled case says that: 

1. Ile admits that the plaintiff is the record 
owner of and has an interest in property de-
scribed in paragraph 1 of the First Count, but 
denies that plaintiff has an exclusive interest 
therein. 

10 

20 

2. He denies paragraph 2, 3, 4 and 5 of the :10 
First Count. 

3. He denies paragraph 1, 2, 3, 4 and 5 of the 
Second Count. 

4. H e dPnies paragraph l, 2 and 3 of the Third 
Count. 

5. He admits para graph 1 of the Fourth Count. 

6. I-Ie denies paragraph 2, 3, 4 and 5 of the 
Fourth Count. .io 

"' 



24 

Amen ,de1d C01npla.int 

7. He denies paragraph 1, 2, 3 and 4 of the 
Fifth Count. 

8. He admits paragraph 1 of the Sixth Count. 

9. He denies paragraph 2, 3-, 4, 5, and •6, of the 
10 Sixth Count. 

20 

30 

40 

10. As to paragraph 7 of the Sixth Count, de-
fendant denies plaintiff's right to dan1ages. 

STEIN, McGL YNN & HANNOCH, 
Attorneys of Defendant. 

AMENDED COMPLAINT. 

(Filed :March 22, 1928) 

NEW JERSEY SUPREitlE COURT 

itloNMOUTH CouNTY 

'l'HOMAS P. McK.ENN A, 
Plaintiff, 

vs. Action at Law. 

V•.,T ALTER READE, 
Defendant. 

Plaintiff, Thomas P. itlcl(enna, residing at 
Long Branch, :.Monmouth County, New J e-rs,ey, 
says that: 

25 

Amended Compla.int 

FIRST COUNT. 

1. On the 10th day of June, 192.5, and from 
thence hitherto, plaintiff was and is the owner of 
the following des,cribed tract of land and pren1-
1ses: 

Beginning at a point on the south side of 
Broadway at the northeast corner of prop-
erty .belonging to the party of the second 
part adjoining the pro ·perty herein de-
scribed thence (1) southwardly along lands 

10 

of the party of the second part about 230 
feet to the northwest corner of la.nds of 
one now or formerly Vannote, thence ( 2:) 
eastwardly along s·aid Vannote land about 2o 
60 feet to a corner, thence (3) southwardly 
along said Vannote land about 80 feet to 
the north side of Belmont Avenue, the .nee 
( 4) eastwardly along said north side of Bel-
mont Avenue about 60 feet to an alley, 
thence ( 5) northwardly along the , west side 
of said alley a,bout 1917 feet to the south 
side of another alley, the·nce ( 61) west-
wardly along the south side c.,f said las ,t 
mentioned alley about 70 feet, thence (7) 30 
northwardly about 118 feet to the, said 
south side of Broadway, thence (8) west-
wardly along the said south side, of Broad-
way, 50 feet to the point of beginning. 
Together with the rights accruing to the 
said premises in said alleys . 

2. On said day the defendant by permiss ,ion 
of plaintiff entered upon and into the posse !s-
sion of the above described lands and premises . 40 



Amende 1d Complaint 

and from thence to the 10th day of June, 19·27, 
used, occupied, possessed and enjoyed the same. 

3. Defendant was and is liable to pay to plain-
tiff the reasonable value of the use and posses-
sion of said premises fron1 the said 10th day of 

10 June, 1925, to· the 101:h day of June, 1927. 

20 

4. The reasonable value of the said use and 
possession of said premises during ~aid period 
was the sum of $3,500. Defendant has not paid 
the same. 

5. Plaintiff sues for the value of g,aid use and 
possession and demands on this count fron1 the 
defendant the sum of $3,500. 

SECOND COUNT. 

1. Plaintiff sues for the reasonable use and oc-
cupation of the premises described in paragraph 
one of the First Count, from the 10th day of 
June, 1925, to the 10th day of June, 1927. 

2. Defep.dant heretofore, to wit, on June 10th, 
19'25, entered into the use and occupancy of s,aid 
premises and continued therein from the last men-

3 0 tioned day to and including the 10th day of June, 
1927. 

3. By reason of such use and occupancy by the 
defendant the said defendant be,came liable to 
pay to the plaintiff, the reasonable- value thereof. 

4. The reasonable value of such use a.nd occu-
panc .y of said pren1ises was $3,500 and defendant 
becam,e liable to pay s1aid sum to plaintiff there-

40 for. Defendant has not paid the same. 

27 

Anien,de,d Complaint 

5. Plaintiff demands of the defendant on this 
count $3,500. 

THIRD COUNT. 

1. Defendant owes to plaintiff the sum of $3,- 10 
500 for rent. of premises described in the first 
paragraph of the First Count from June · 10, 1925, 
to June 10, 1927, which he the defendant agreed 
to pay. 

2. No part thereof has been paid. 

3. Plaintiff demands on this count the sum of 
$3,500. 

FOURTI-I COUNIT. 

1. On :May 9, 1925, defendant agreed to pur-
chase fron1 plaintiff the premises described 1n 
First Count. 

2. Defendant thereupon entered into posses-
sion of the premises. 

20 

3. Defendant afterwards abandoned his said 
contract of purchase and thenceforth without 
right, continued his said po·sses•sion until the pres- 3 O 
ent time. 

4. Defendant is liable to plaintiff for the mesne 
profits of said premises during his possession 
from June 22, 192;5, to the present ti1ne, no part 
of which has been paid. 

5. Plaintiff sues for said mesne profits and de-
mands $3,500 da.n1age-s. 

40 
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A11iende1d Complaint 

FIF 1TH COUNT. 

1. The defendant, by permission of the plain-
tiff, held and enjoyed the lands and premises · de-
scribed in the First Count from the 10th day of 

10 June, 1925, to the 10th day of June, 1927. 

2. Defendant whilst s10- in poss .ession of said 
premises, and on divers days between siaid da.tes, 
committed waste upon said lands and premises, 
took away, removed and converted to his own use. 
2750 yards of topsoil and gravel of the value of 
$5,500, and injured and da.ma.ged the s.aid prop-
erty of the plaintiff to the a.n1ount of $5,500. 

3. Plaintiff was and is thereby injured in his 
20 estate and interest in said lands, with the ap-

purtenances to the amount of $5,500. 

30 

4. Plaintiff sues for said injury and demands 
$5,500 damages. 

SIXTI-I COUNT. 
1. On the 9th day of May, 19215, defendant 

agreed to purchase from plaintiff the premises 
described in the First Count. 

2. Defendant entered into possession of said 
premises on the 10th day of June, 19·25, and con-
tinued in pos•session thereof until the 10th day 
of June ·, 1927. 

3. After making said contract for purchase, the 
defendant abandoned the same. 

4. Defendant while in possession of said prem-
ises com1nitted waste thereon and wrongfully took 

40 away, removed and converted to his own use 2750 
yards of topsoil and gravel. 

29 

Arnended Ans ,wer 

5. By means ·whereof defendant injured and 
dan1aged said pren1ises to the amount of $5,500. 

6. Plaintiff sues for said injury and demands 
$5,500 damages. 

7. Plaintiff credits the defendant ,,1ith the· sum 1 O 
of $5,000 paid by him on said contract and de-
mands the sum of $500 damages on this count. 

PERKINS & DRE 1VTEN, 
Attorneys for Plaintiff. 

AMENDED ANSWER. 

(Filed Mar. 22, 19,28) 

NEvV ,JERSE ,Y SUPRE :ME COURT 

:WioNMOUTH CouNTY 

THOMAS P. Nicl(ENNA, 

vs. 

\V ALTER READE, 

Plaintiff, 

Defendant. 

Action at Law 

The defendant, answering such Counts as1 re-
main in plaintiff's amended complaint, says that: 

20 

30 

1. I-Ie adm,its paragraph 1 of the Fourth Count 
but denies each and every allegation contained i~ 40 
all other paragraphs appearing in said count. 
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A1nended Ansirer 

2, He denies each and every allegation con-
tained in the Fifth Count. 

3. He admits the allegations in paragraph 1 of 
the Sixth Count, but denies each and every alle-

l O gation contained in all other paragraphs appear-
ing in said count. 

FIRST DEFENSE. 

On neither June 10th, 1925·, nor June 22:nd, 
1925, did plaintiff have the right to possession 
of the premises described in the First Count of 
p}aintiff 's amended complaint, said right to pos-
session being at such tin1es vested in divers per-

20 sons who had purchased the sa.n1e at certain t,ax 
sales. 

STEIN, McGLYNN & HANNOCH, 
Attorneys of Defendant. 

ql 
,) . 

POSTEA. 

(Filed April 9, 1928) 

MONMOUTH COUNTY 

THOMAS P. :McK .ENNA ' 
Plaintiff, 

vs. Action at Law 

vv ALTER READE 
' 

Defendant. 

. This case was, tried at the 1\1:onmouth Circuit 
111 Freehold before Rulif V. Lawrence Judge, 
and a jury. ' 

On the 21st day of 1\1:arch, 1928, the jury re-
turned general verdict in favor of the plaintiff 
·and against the defendant for Thirty-seven Hun-
dred and Twe~ty-five Dollars ($3725,). 

RULIF V. LA 1VRENCE 

10 

20 

' Judge. ~o 

40 
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ORDER ENTERING JUDGMENT. 

NE,V JERSEY SUPRENIE COURT 

THOMAS P. :.McluNNA, Action at Law 
Plaintiff, On Postea 

10 
vs. $3'72'5.00 

68.97 
VVALTER READE, 

Defendant. $3793.97 

It is ordered that judgment be and hereby is 
entered in favor of plaintiff and against the de-
fendant for the sum of Three Thousand Seven 

20 Hundred and T·wenty-five Dollars ., besides ,costs 
to be tax ,ed nisi. 

Entered April 9, 1928. 

On motion of 

PERKINS & DREWEN, 
Attorneys. 

33 

JUDGMENT. 

NE ,vV JER'SE-Y SUPRENIE C01JRJT 

THOMAS P. 1-IcKENN A, 

vs. 

,v ALTER READE, 

Action at Law 
Plaintiff, On Postea 

$372'5.00 
68.917 

Defendant. $3793.97 

Perkins & Drewen, Attorneys. 

10 

Judgment entered this ninth day of April, A. D. 
nineteen hundred and twenty-eight in favor of 
plaintiff and against the defendant for the sum 20 

of three thousand seven hundred and twe,nty-five 
dollars dama 6es and sixty-eight doHars and nine-
ty-seven cents costs. 

vVM. S. GU~!LMERE, 
C. J. 

CLERK'S CERTIFICATE. 

I, Fred L. Bloodgood, Clerk of the -Supreme 
Court of the State of New Jersey, do certify that 
the foregoing is a true transcript. of the plead-
ings in the above-stated cause as the same remain 
on file in my office. 

In Testimony Where .of, I have set 1ny 
hand and the seal of said Court at 

(Seal) Trenton, this sixteenth day of April 

30 

A. D. nineteen hm1dred and twenty- 40 
eight. 

·-

FRED L. BLOODGOOD, 
Clerk. 
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TESTIMONY. 

NEvV JERSEY SUPREME couwr 

:MoNMOUTH CouNTY 

THOMAS P. McKENNA, 10 

20 

Plaintiff, 

vs. Action at Law 

WALTER READE, 
Defendant. 

Freehold, N. J., :March 6, 1928. 

Before Hon. R. V. LA WREN CE, Judge, and a 
Jury. 

Appearances: 

For Plaintiff: Messrs. Perkins & Dre,ven and 
A. J. C. Stokes, Esq. 

For Defendant: Stein, 1\IcGlynn & Hannoch 
and Lester C. Leonard. 

30 
Mr. Leonard: If the Court please, ,before Mr. 

Drewen opens I would like to move that the Court 
instruct the plaintiff to elect the count or counts 
in his complaint upon which he propos ,es to pro-
ceed, for this reason, that there are six counts, in 
some of ·which it is alleged that the defendant 
went upon the land of the- plaintiff Virith the plain-
tiff's permission. In other counts it is alleged 
that he went upon the lands of the plaintiff with-

4 0 out the plaintiff's permission; some counts s•ound 

35 

Testimony 

in tort, while other counts sound in contract; 
some express, some in1plied. '\Ve ask that the,y 
make an election. 

The Court: '\Vhat is the attitude , of counseH 
~Ir. Drewen: If your Honor please, our theory 

will be, our claim is that this defendant went on lO 
our lands , with our permission, and so far as the 
counts that sound in tort are concerned, there I 
submit is no call for election, because they are 
in addition to the counts for use and occupation. 
For example, we allege waste in certain counts. 
They are cumulative. They are in addition to 
the other counts for use and occupation by the 
defendant. 

The Court: It will be understood as· to those 20 
counts involving use and occupation that it was 
done with permission? 

:Mr. Drewen: Yes. 
The Court: And therefore such counts, for ex-

ample, as charge that it was done without per-
mission, they will be abandoned? 

1\fr. Drewen: Yes. 
The• Court: The other counts that are recorded 

there in consequence, as a result of occupation, 
as to the allegation of dan1ages, will probably re- 3 0 
majn. I ·will control the situation at the close 
of the plaintiff's case as far as that is concerned; 
in the light of the admission that they are going 
to rely upon the allegation that the defendant 
v~ent upon the plaintiff's lands with his permis-
sion. 

:Mr. Leonard: I move to strike out the fourth 
count, which alleges that they went on Virithout 
perm1ss10n. 

40 
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Cha.rles Sweenevy-Direct 

Mr. Drewen : Our allegation would result in 
that. 

The Court: Yes, that would follow. I take it 
the gravamen of the a.cti9p is the occupation, and 
therefore the intent to atten1pt to recover for 

10 use and occupation and for waste he committed 
under that count such evidence a.s is appropriate . 
It is rather a simpl 1e situation, I t!ake. it. 

l\tir. D·rewen: I think so. 
The. Court: -V,,T e11, the fourth count is aban-

doned in any event, if that be the one charging 
possession without consent. 

l\fr. DTewen: That is the O'ne, apparently. 
The Court: All right. Proceed. 

20 (Mr. Drewen opens for the plaintiff and Mr. 
Leonard opens for the defendant.) 

CHARLES SvVEENEY, sworn for plaintiff. 

Direct-examination by l\1:r. Drewen: 
Q. :Mr. S·weeney, where do you live 1 A. Tren-

ton. 
Q. You are a clerk in the office of the clerk of 

the Court of Chancery of this state 1 A. I am. 
3 O Q. Have you produced in court this morning 

the ori O'inal files in the case of "\Valter Reade ,, 
0 • 

plaintiff, and Thomas P. l\iicKenna, defendant, 1n 
the Court of Chancery, docket 58,7181 A. Yes, 
sir; of the original up-to-date files. 

By the Court: 
Q. In other word 1s, the last paper filed is in-

cluded in it, starting with the complaint and sumi-
mons and vvindin()' up with the decree, I suppose 1 

40 . 0 

A. Yes, su. 
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Alfre,d J. 111[ eyer-Direct 

Q. Plus the appeal to the Court of Errors ,, no-
tice of appeal. 

Mr. Drewen: I offer it in evidence, 
taken from what this wi tnes ·s has produced. 

The Court: The file will be received. 
Mr. Leonard: I object. I have no ob-

jection to the final decree going in, but 
should the whole reco•rd of the Court of 
Chancery case 1 

The Court: I want to know what the 
facts are. 

Mr. Leonard: That is dis·closed in the 
record. 

The Court: That is the reason I want 

10 

it. The file will be received. 20 
( Objection noted for defendant as 

ground of appeal.) 
(File marked E,xhibit P-1.) 
l\fr. Drewen: Now, I don't know what 

arrangement we will make. Your Honor 
·will take judicial custody of these papers ,1 
-V..7 e need them here. 

The Court: Yes, I will take charge of 
them. 

ALFRED J. 1\1:EYER, sworn for plaintiff. 

Direct-examination by Mr. D1rewen: 
Q. "\Vb ere do you reside, Mr. Meyer 1 A. Long 

Branch. 
·Q. New Jersey 1 A. Yes, sir. 

30 

Q. And what is your business or profession, 40 
1\1:r. l\feyer A. Photographer. 
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Alfred J. M evyer-Direct 

Q. How long have you . been a photographer1 
A. Nearly forty years. 

Q. And are you familiar with the property that 
is situated adjoining the , theatre on-'what street 
does that theatre face 1 A. Broad ·w.ay. 

10 Q. On Broadway in Long Branch and Belm,o,nt 
Avenue1 A. Yes, sir. 

Q. Did you make a series of photographs of 
the preinises that I have just referred to 1 A. I 
did. 

The Court: When 1 

A. On several dates; some in 1926 and som.e-
Q. Have you made a record or a memorandum 

yourself of the dates on ,vhich those pictures-
20 A. No, I put the dates on the back. 

Q. On the back of the picture -s 1 A. Yes. 
Q. I show you four photographs and ask you 

if those photographs were taken hy you as you 
have just stated 1 A. Ye·s, sir; they are. 

Q. I show you other photographs and ask you 
if they likewise are photographs taken and made 
by you of the premises · in question 1 A. Yes, sir; 
they are the same. 

Q. Thirteen photographs in all, are there not 1 
30 A. Yes, sir. 

40 

Q. Now, can you tell us when those photo-
graphs were taken by you? A. Yes, the dates are 
on all of them. 

Q. You say the dates are on all of them 1 A. 
Yes, sir. 

The Court: Let him tell what they are. 

Q. Tell what the dates are. 
The Court: So- as to get then1 into the 

record. 

• 39 

Alf red J. Meyer-Direct 

Q. First, tell us how many different dates were 
these taken; about two or three? A. I think they 
were taken four times. 

Q. Give us the dates. A. Here is one taken 
on :Niay 15, 1925. 

Q. ,¥hat is the other date1 A. September 6, 10 
1926. 

Q. Now, ano ther date upon which pictures were 
taken. A. September 12 1925. This is A rr t 
28, 1926, ' Ub US 

Q. Now, you have given us four dates. Is there 
any other date? A. September 4, 192-6; Septem-
ber 6, 1926. Here is another one September 6 
1926. :Here is one May 15, 1927; September 12: 
1925, and August 2'8, 19,2·6. 

Q. Now, on the back of each of thes 'e photo-
20 

graphs have you marked the date upon which the 
photo~ra~h was taken 1 /4... That is the date up-
on which 1t was taken; yes, sir. 

Q. And that appears on the back of each photo-
graph ? A. Yes, sir. 

Q. In your handwriting? A. Yes, sir. 
By the Court : 
Q. Do they correctly represent what they pur-

port to? A. They do. 30 

1fr. Drewen: I offer the pictures in 
evidence. 

The Court: Show them to your ad1ver-
sary. 

(Photographs submitted to :Mr. Leon-
ard.) 

1[r. Leonard: vYell, I presmne he will 
have the111 marked for identification and 

40 
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Alfred J. kl ever-Direct 

later tie them up with the premises in ques-
tion. · 

The Court: Yes, they will only be re-
ceived and marked with that understand-
ing, that they he. connected up with the 

10 premises in the case. 
1'1:r. Leonard: I am sure they are going 

to have difficulty in showing most of that 
property as belonging to 1'1:r. M-cl{1enna. 

The Court : I will allow them to be 
marked with the unders ,tanding that if they 
are not properly connected with the is,sues 
in the case they will be thrown out. 

( Objection noted for defendant as 
2 O ground of appeal.) 

The Court : I suppose really, techni-
cally, the proper way would be to have 
them marked for identification. 

Mr. Drewen: Well, the witness has al-
ready testified that he knows the prorperty 
in question. 

The "'\Vitness: Vil ell, I don't know the 
lines of that property. 

:Mr. Drewen: It doesn't make any differ-
3 0 ence; it is easy to prove them. 

The Court: Just hold then1 for the time. 
Mark them for identification for the time 
being. 

(Photographs marked Exhibits A to 1'1, 
inclusive, for identification.) 

,Q. Can you tell us aborut what time of day 
these pictures were taken? A. They were mostly 
taken in the afternoon. 

40 Q. About what time? A. Oh, I should say be-

41 

Alfred J. Meyer-Cross 
vVaUer J. Schiverea-Direct 

tween one and three or four o'clock in the after-
noon. 

Q. Not later than four o'clock at any time? A. 
N . o, sir. 

CROSS-EXA11IN.AlTION by Mr. Leonard: 
Q. I assume you took the pictures , yourself? 

A. Yes, sir. 
Q. You took then1 at :Mr. McICenna's direction? 

A. He ordered n1e to take them; yes, sir. 
Q. Was he there when you took them? A. No, 

sir. 
Q. Did he instruct you what to take? A. He 

10 

told me what to do. 20 
Q. And after he told you what to do, you at-

tempted to do it; is that it~ A. Yes, sir. 

"\V ALTER J. SOHIVEREA, sworn for plain-
tiff. 

Direct-examination by :Mr. Drewen: 
Q. Vlhat is your profession, Mr. 8chiverea 

A 
30 

. Civil engineer. 
Q, And how long have you practiced your pro-

fession 1 A. Possibly twenty years. 
Q. Have you made a survey of the premises 

in ques,tion here in this suit? A. I didn't make 
the survey. I took levels to estimate the cross : 
section area or cubic contents that hadi been re-
moved. 

Q. Did you reduce the result of your findings 
to drmvings or writing ? A. I did. 4 o 



Walter J. Schivere~Direct 

•Q. Now, I show you what purports to be such 
a drawing and ask you if that is what you re-
f erred to 1 A. I did. 

Q. Is that all one paper1 A. There are !wo 
drawings here, one showing the general plan h_ke, 

10 of the building, but this shows the cross sect10n 
areas. 

20 

30 

40 

Mr. Drewen: \Vell, we will withdraw 
this f o·r the moment. 

Q. This, do you say, that I show you now, is 
the general plan of the property1 A. The gen-
eral plan; yes, sir. 

Q. "\Vhen was that made by you 1 A. l\1iade on 
the 27th of February. 

Q. \Vas it made by ·you 1 A. :Made by me, yes. 
Q. Of 19281 A. 1928. This is just drawn from 

a description, not from a survey. 
Q. V{ ell did you make a survey of these 

pre~ises 1' A. I didn't make a survey. T?is_ is 
an approximate plan drawn from a descnpt10n 
giv~n to me by l\1r. McKenna. 

Q. And ·what does it show1 A. It shows ap-
proximately-

:Mr. Leonard: I object. It will speak 
for itself. l\ioreover, it has not been iden-
tified with the property in question and it 
has not been proved as a survey. 

The Court: It is not a survey, nrnrely 
a plan drawn from a description, he says. 

l\fr. Drewen: But I will prove the cor-
rect din1ensions on the description. The 
point I wish to make is the, general shape, 
not so much as dimensions of this prop-
erty. 

43 

Walter J. Schiverea~Direct 

The Court: For that purp -os•e it may be 
offered, to show the contour of the land. 

l\fr. Dre·wen: That is what I intend to 
show. 

The Court: ,The boundary lines, as it 
were, and shape. It is not made as a re- 10 
sult of the survey of the land. 

Q. vVhat does it show 1 A. It shows approxi-
mately the shape and dimensions of the lot 1n 
question. 

By the Court: 
Q. As indicated to you by the description sub-

mitted to you by l\fr. :Mc.Kenna~ A. Yes. 

The Court: That is all it shows. 20 
Tuir. Drewen: For the purpose indicated, 

I offer this paper in evidence. 
The Court: You may offe.r it for the 

purpose indicated, showing the contour of 
the land. 

l\fr. Dre--iven: Yes, that is ·,,;vhat I offer 
it for. 

The Court: It may be received and 
marked. 

:Mr. Leonard: I object, not that I wish 30 
to prolong the examination; but what 
description l\1:r. l\fcKenna gave this en-
gineer we are not told. He simply gave 
him son1e des,cription and fro1n that de-
scription he made a. map, which may be a 
map of a property a mile a-way. 

The \Yitness: Thjs description is right 
with the dra-wing. 

:Mr. Leonard: So I insist that that 4 o 
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should be marked for identification at this 
time rather than in evidence. 

The Court: It may be marked for iden-
tification. Counsel is correct about that. 
Of course, we are interes ,ted in the actual 

1 0 loici1,s in qu,o. 
:M:r. Drew en: I understand, but I can't 

prove it by one witness. 
The Court: Of course you can't, but you 

are going a roundabout way. 
Mr. Drewen: I am doing it to help some 

witnesses get away. That is the usual 
result. 

The Court: I understand. It ma.y be 
20 marked for identification, both the decrip-

tion and the plotting. 
(Map marked Exhibit N fo.r identifica-

tion, description marked Exhibit O for 
identification.) 

CROSS-EXAlvIIN.A rrION by 1fr. Leonard: 
·Q. In this survey marked N for idi8ntification, 

you have indicated that a place somewhat to the 
rear of the square marked "Lunch wagon" an 

3 o alley. A. "\Vell, that is just ·what is on the ground 
there now. There is a passageway in there. It 
is not on this property. 

Q. Did that description also marked for iden-
tification say anything about an alley~ A. No, 
I just show that there as what is on the ground. 

,Q. ,vhat~ A. No, it doesn't 1nention that here, 
but there is a passageway there. 

Q. Then what you drew was a little bit n1ore 

40 
than ,,,hat l\Ir. 1\1c1{enna told you to do1 A. Not 
exactly. \Ve tried to show here for the benefit of 
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everybody interested the ac.tual conditions on the 
ground adjoining the buildings on that land, just 
to show up tire physical facts surrounding the 
property. 

By the Court: 
Q. As a matter of fact, that alley was not there IO 

in the description 1 A. It is. not, no, but there is 
a passageway there and I just marked it there 
for the purpose of information. 

By Mr. Leonard: 
Q. Did you mark other alleys for everyone's 

information? A. Yes, I have mentioned all those 
which are mentioned in this here. I have named 
the alley here, also the alley along here. 2 0 Q. Now, show me where that alley, indicating 
the alley running from Belmont Avenue. \¥here 
is the alley mentioned in the description~ A. 
Well, it is just n1entioned in this de~cription as 
an allev there. 

" Q. Show n1e vvhere it is. A. It runs along the 
property from Belmont Avenue back to another 
alley shmn1 right here, which is mentioned in 
this description. 

Q. "\Vell, show me just where it is 1nentioned. 3 0 
A. "Running along Belmont Avenue •a,pproxi-
mately 60 feet to an alley; thence north along the 
west side of said alley about 197 feet to the south 
side of another alley.'' 

Q. That merely uses · an alley to identify the 
easterly extre .mity of son1e land ·which you say 
l\fr. l\fcJ( enna owned~ A. Yes. 

Q. \¥ ell, you have to identify the alley there, 
don't you~ A. No, I don't. 

Q. You don't? A. No, that is just drawn 111 40 

there to show that it was an alley the ,re. 
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Q. Ls the width of that alley drawn to scale? 
A. Approximately, as far as I could. I didn't 
determine the lines of the alley on the cross-s ,ec-
tion; that is, it was c.ross,-sec.tioned approximately 
in twenty-five · foot squares, and when I came over 

10 here I show here, not the width of the alley but 
the approximate li11e of buildings on the other 
side of what we think is. the alley there, which 
is n1arked ''Alley.'' 

,Q. Did the description upon which you rely 
show the approxin1ate line of the buildings? A. 
It does not, no. 

Q. Then you went outside of that description, 
didn't you? A. Yes, I had to show the physical 

20 conditions , as they are approximately. 
,Q. vVhat I am getting at is did you endeavor to 

show anything beyond ·what is contained in that 
description? A. Yes, I did. 

1Q. N o-w, two things we have then that you en-
deavored to sho·w, one was the alley, indicating 
an alley in the rear of the lunch wagon; and an-
other is an alley running from Belmont Avenue. 
A. You misunderstand n1e. This drawing · I 
do-n 't claim to be just the plot of this descriptio .n; 

30 it is a dra :wing showing the physical condition 
adjoining this alley, this theatre here. 

By the Court: 
Q. But ad111ittedly not a survey? A. Admit-

tedly not a survey. 
Q. Is that a plotting of this description? A. 

It is just a drawing showing the phy3ic:al condi-
tions including this plot of land. It shO'ws more 
than what this description calls fo,r. Here is the 

40 lunch wagon in here and things of that kind, just 
to show what is there. 
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By l\1r. Leonard: 
Q. ·who to,ld you to put the lunch wagon in? 

A. vV ell, in making a drawing of thi~ kind-
Q. vVho told you to put the lunch wagon in, did 

any one? A. I don't remember ·whe,ther Mr. Mc-
Kenna told me or not. I think he said it would 
be well to show it. 

Q. And you showed it? A. And I sho-\ved it. 
Q. That is not mentioned in this description? 

A. No. 
Q. Who told you to add the alley? A. No one. 
Q. Did that of your own accord? A. Yes. 
,Q. vVho told you to mark ''Theatre'' back of 

the red line, indicating to the left of the survey? 

10 · 

A. No one; ·except that the idea of this drawing- 20 
Q. I said, who reques .ted you to do it? A. "\Vell, 

I was given the order to n1ake the drawing show-
ing conditions as they are there. 

Q. And showing such conditions 1 as were 
brought to your attention by J\IIr. Mc.Kenna? A. 
Not necessarily. I saw that they were there and 
marked it. 

Q·. But you do admit that he· brought speci-
fically to your attention the lunch wagon? A. 
Yes, he did. He mentioned that. 

·Q. And that you put in? A. I put that in. 
Q. And you put this alley over to the left? A. 

Yes, it is mentioned here in the description as a 
boundary on the easterly side. 

Q. And what made you put in the width? A. 
"\Vell, I measured across there. I wanted to show 
the approximate location of this line of buildings 
here. · 

Q. Who requested you to do that? A. ,Vell, 
no one. If I understood, my order was to make 

40 
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a drawing shmving as, plainly as I possibly could 
the conditions as they are there now, and adjoin-
ing buildingS' and so forth, just to make it clear 
to every one interested just what is there. 

Q. You are interested in it? A. No, no more 
10 than making this drawing. 

Q. Is , everything drawn to scale? A. Yes, it 
is drawn to scale here except that these dimen-
sions are more or less-they are all approximate. 
It is not an accurate survey, it is a general plan 
as marked, an approximate map. 

Q. I direct your attention to the word "alley" 
here on the extreme right of this paper marked 
for identification. D·o you see it? A. You can 

20 see the alley-
Q. I say, do you see that ,vord "alley" there? 

A. I see ''alley,'' yes. 
Q. Why did you put the word ''alley'' ther~? 

A. It is, mentioned in the desc.ription and it 1s 
also a passageway through there now. 

Q. ,Vhy didn't you draw the othe,r side of i~? 
A. Because I was , not particularly interested 1n 
that, it is too far to the right of the property in 
question. That didn't enter into - it. 

30 Q. You didn't think it did? A. No, never un-
derstood anybody. 

Q. So in that regard you did,n 't di~,play_ t_he 
physical proportion? A. vVell, only this ad~o1n-
ing property. That was all that was to the nght, 
or to the east, I thought, just my pe,rsonal 
op1n10n. . 

Q. And you didn't take the trouble to ascertain 
how far west it extended, did you? A. No, I 

40 didn't think it was important. 
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Q. You did11 't think it ·was important? A. No. 
Q. I-Iad you been told by l\1r. Mcl(enna the 

nature of its travel? A. No, sir; not a thing 
about it. 

Q. "\Vhat did you have to guide you, then, in 
determining whether or not this - were important 1 O 
or unimportant? A. Well, only my observation. 

Q. How could you tell- A. I knew that this 
piece of land here "ras in controversy; I knew 
the controversy was over this piece of land. 

Q. \Vho told you that? A. Mr. McKenna. 
Q. And as a result of what he to,ld you, you 

deen1ed it unimportant to prolongate the north-
erly line of that alley, didn't you? A. I didn't 
give it any thought at all. 20 

R FJ-D IR E C T E X A l\1 I N A T I O N by Mr. 
Drewen: 

Q. Mr. \Yitness, when you went to this prop-
erty, did you undertake to show such things as 
were obvious and the, thing 1s, that you s,aw there? 
A. That is what I attempted to do, ye·s. 

Q. And that is what you attempted to put upon 
this paper which you now have before yo,u? A. 
Yes. 30 

:Mr. Leonard: Don't lead. 

40 
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THO:MAS P. McKENNA, svvorn for plaintiff. 

Direct-examination by Mr. Drewen: 
Q. Mr. McKenna, you are the plaintiff in this , 

action~ A. Yes, sir. 
10 Q. How long have- you known the· defendant, 

1N alter Reade~ A. About ten yea.rs. 
Q. · Did you make a contra.et with Mr. Reade 

for the purchase by him of you of a property at 
Long Branch~ A. Yes, sir. 

Q. Do you ren1ember when that was, Mr. Mc-
I(enna.~ A. In :May, 1925 .• 

Q. That contract was reduced to writing, waSi 
it not~ A. Yes,, sir. 

20 Q. I show you a paper writing and ask you. if 
that is the· contract you entered into with the de-
fendant. A. Yes, sir. 

Mr. Drewen: I offer it in evidence. 
:Mr. Leonard: I presume it is the same 

as the~ 
(Paper subn1itted to Mr. Leonard.) 
The Court: It may be marked. 
(Paper marked Exhibit P-2.) 

3 o Q. How long have you owned this property, 
J\1r. McKenna~ A. About thirty years. 

Q. And all that time was it vacant property~ 
A. yes, sir ; except-oh, the first ten or fifteen 
vears an old house stood on the property known 
~s the Her-be rt property. 

Q. At the time of the n1aking of this · con~ract, 
P-21 in evidence, ,vas it vacant~ · A. Yes', sir. 

Q. Entirely, or was there some s.mall struc-
hue on the front of it~ A. There was a lunch 

4 O wagon on the front of it and some trees. 
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Q. Since the ma.king of this 1 contract, E ,xhibif 
P-2 in evidence, has it continued to be: vacant f 
A. Except as to the lunch wagon, yes. 

Mr. Leonard: lVIay I interrupt~ I pre-
sume that you are going to suppleme -nt 10 that testimony by showing that the record 
title was vested in Mr. JVIcI{enna. I don't 
object. I assume that you are going to 
show that. Then you are re.ferring to that 
as Exhibit P-2. I didn't know anything 
else was marked in evidence. 

Q. Does the contract, Exhibit P-2 in evide :nce, 
correctly set forth the n1etes and hounds 1 of the 
property owned by you and which is the subject 20 
of the contract you made with the defendant, 
Reade ~ 

:Mr. Leonard: I object. There is no 
,basis for a comparison on the record. 

The Court : 1N ell, I t,hink that is, prob-
ably true . In the first place, it speaks. for 
itself. Then you would produce your deed 
or the record of the deed. Do you want 
to send for that ~ I ,vill allow you. 

J\1.r. Drew en: If your Honor please, o.f 0 0 
course, we will send for .it if it is neces~ 
sary, but I don't think that our deed, our 
title~they ad·mit it in their answer. 

The Court : Do they ~ 
J\1r. Drewen: Yes. 
The Court : The answer to ttha t would 

be that you state the description in t:he 
complaint. If the answer admits that de-
scription that is the end of it. 40 
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' By the Court : 
Q. Now, Mr. :Mcl(enna, is the desc.ription set 

up in the complaint that referred to in the con-
tract ~ A. Yes, sir. 

The Court: I assume that is pro hably 
so. 

Mr. Leonard: I do not find here in the 
answer prepared by l\1r. IIannoch, in an-
swering the paragraph in which-

The Court: The paragraph which is ad-
mitted~ 

Mr. Leonard: He admits that the plain-
tiff has the record title for all of said in-
terest in the property described in para-
graph 1, but denies that the plaintiff has 
an exclusive interest therein. It is, a little 
nebulous what it does mean. 

The Court: '\Vell, that is ·o,ne of those 
admissions without admitting. 

l\1r. Leonard: But I think it will dis-
close subject to the rights of the public, 
that was my point, over the alley. Now, I 
think that these should be offered to dis-
close the exact situation. 

q. After the n1aking of this contract, P-2, was 
there any change in the possession and the use 
of that property ~ A. Yes, sir. 

Q. In what way ~ A. l\1r. Reade entered into 
possession of the property. 

l\lr. Leonard: That is objected to as a 
conclusion of law. 

The Court : I don't know whether it is 
or not. I can't tell. 

53 

Thomas P. Mel( enna,-Direct 

By the Court : 
Q. What dlo you mean by that, that Reade en-

tered into possession, :Mr. Mc.Kenna~ How do 
you know he entered into posg,ession A. Well, 
first he spoke to me about it, and secondly he 
put up a sign o:n the- property with his· ,o,wn nam .e 10 
on it, and thirdly-

Mr. Leonard: Is this man testifying 
from his own knowledge~ 

Q. Did you see the sign~ A. Yes, and his em-
ployees told me that-

:Mr. Leonard: Objected to. 
The Court: Yes, I sustain the objec-

tion. 

By l\fr. Drewen: 
Q. Never mind what they told you. No,v, when 

y,ou say that Mr. Reade spoke to you about go-
ing into possession, what did he say~ A. Well, 
when the contract was made he asked m•e whether 
there was any objection to going right .ahead and 
making his preparations for the building and 
taking possession of the property, and I told him 
there was not. 

l\1r. Leonard: I object. It was all 
merged into the written contract. 

The Court: No, he is1 now telling about 
a conversation after the contract was 
signed. 

:Mr. Leonard: Nevertheless., he didn't 
say that. I except as the record stands. · 

By the Court: 

20 

30 

Q. "\Vhen was that conversation, after the con- 40 
tra ct was sign ed and executed 1 A. Yes, sir. 
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By Mr. Leonard: 
Q. You change it then 1 

The Court: Never mind. vVe can't 
start a row here,. Go, on. There is, nothing 
in it. 

By Mr. Drewen: 
Q. Have you told us· all that he said to you 

about this posses ·sion? A. Yes, sir. 
Q. You have? Now, were you in a position to 

see this property fron1 day to day or from we.ek 
to ·week after this contract was n1ade? A. Yes, 
SU. 

Q. Did you notice any change from what you 
20 could observe in the_ us,e and occupation of the 

property? A. Yes, su. . . 
Q. What change did you notice? A. The dirt 

was taken off the surface of the property for a 
depth of about two ·or three feet, the theatre 
trucks were stored on the property and they are 
s1till stored there today in the same manner. T·rees . 
were removed from the property, electric lights 
were put up over the property and the p~operty 
used for parking for the people attending the 

3 0 theatre, and signboards were put up on the prop-
erty. . 

Q. What kind of sign boards 1 A. Advertise-
ment signboards. . . 

Q. And were these electric hg~ts used in any 
wav in connection with the display of those 
sig;1s 1 A. There were electric lig~ts used in con-
nection with the display of the signs . and there 
were electric lights put up to Light the property 
at nio-ht for the pRrking. 40 b 
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Q. I show you what purports to be a map of 
property at Long Branch made for the Monn1outh 
Title Company and ask you if that map is a map 
of the property which is described in the contrac.t, 
P-2 ? A. Yes, this is a map of the property made 
by Throckmorton & Morris at Long Branch for 10 
Mr. Barron, J\tir. Reade's lawyer, and he gave it 
to me. 

Q. , iVho gave it to you? A. Mr. Barron or 
Mr. Engleman, of the :.Monmouth Title Co,mpany, 
in connection with their title. They gave me a 
copy of it. 

Q. Have you examined this map you have just 
ref erred to ? A. Yes. 

Q. Does it correctly set forth the dimensions 20 
of the property as you have known them 1 A. 
Yes, except that those dotted lines here show an 
extension of an alley across n1y property which 
does not exist. 

Q. The dotted lines show the- A. The dotted 
lines are not found in the title. 

:.Mr. Drewen: Is there any objection to 
this. 

Mr. Leonard: :Mr. Reads says he never 
heard it. ~o 

l\fr. Drewen: I offer it in evidence. 
Mr. Leonard: I object to it as not be-

ing proved. 
The Court: Unless it is admitted you 

·will have to have your surveyor here. 
l\fr. Leonard: There is testimony also 

that part of it is wrong, ]jke the other 
map. 

l\1r. Drewen: I ask that it be marked at 40 
this tin1e for identification. 
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The Court: It ,may be so marked. 
(l\fap marked Exhibit P for iclentifica-

tion.) 
Q. Now, I show you a series of photographs 

10 
that have be-en :11arked for identification and ask 
you to state which of those photographs show ex-
clusively what you say is your property and 
which show other property; and be£ ore you an-
swer that question please examine the. photo-
graphs. Separate them into two, groups, 1f there 
are two. A. Each of these photographs shows my 
property and other property as well. 

Q. Each of them 1 A. Each of then1., yes ,. 
Q. Now, directing your attention to the- plroto-

20 graph marked F, will you describe where your 
property is shown in that photograph, and where 
other property is shown 1 A. Well, the property 
on this photograph showing the surface of the 
ground is my property. The signboard shown 
to the right-first is the lunch wagon to the ex-
tren1e riO'ht of the photograph; that is on my 
property 7 and the signboard behind it is on my 
property; then after that, going tovvards the left, 
is, :Mr. Reade's theatre-, with his sign and all ~n 

3 O it "Reade's Theatre," then follows the cars 111 
' there parked and-
,Q. On whose grounds do those cars stand~ A. 

On my property. Then shows the entrance- door 
to the rear of the theatre which opens on my 
property. 

Q. Go ahead. A. 1Then the photograph shows 
a truck or platforn1 standing on m,y property 
which belongs to J\fr. Reade's theatre, for unload-

40 ino· scenerY, I think. b ., 
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Q. Now, do I understand you to say with 
reference to photograph F, that the vacant 
ground there- shown in the photograph, 1s your • 
property~ A. Yes, sir. 

Q. All of it~ A. Yes, sir. 
Q. I will lay that aside for a moment. Now, I 10 

direct your attention to photograph marked B, 
and ask you to state to what exte·nt your prop-
erty is shown on that photograph. 

:Mr. Leonard: If it is, shown at all. 

A. Yes, sir. l\1y property is shown on here; 
shows the- surface where the dirt has been taken 
off in light color, and the signhoard-

Q. Do those signboards stand on your property 20 
in that photograph~ A. They did stand on n1y 
property in this one at the tinie the photograph 
was taken. 

Q. '.Vhat has becon1e of that property since 1 
A. The signboards have since been taken off and 
they are put up on top of a building that Mr. 
Reade built else·where. 

Q. Now, do I understand you to say with re-
gard to this photograph B, that the vacant land 
shown in the photograph, including that upon 30 
which the signboards in the photograph stand, is 
your property? A. Yes, sir. 

Q. I direct your attention to the photograph 
marked M, and ask you the same question _ with 
regard to that pho,tograph. A. Yes, sir; the 
vacant ground shown here in light is my property, 
from which the topsoil has be-en taken. This 
shows the theatre trucks standing on my prop-
erty and the signboard on my property. 

40 
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Q. Now, in regard to photo.graph M, do I un-
derstand you to say with regard to that photo-

.. graph that the vac:ant ground shown in the , pic-
ture, including that upon which the signboard in 
the picture stands, is your property 1 A. Yes, 

10 sir. 
Q. Now, I show you together, photographs 

marked I{ and C and ask you if those photo .-
graphs show in part tihe land owned by you as 
described in the contract here in evidence. A. 
Yes, sir. This photograph marked C shows •more 
particularly the Broadway frontage o.f my prop-
erty and here are the lunch wagon and the sign 
with Mr. Reade's name , on it for parking, solicit-

20 ing a parking business, and the cars also. parked 
there, and also shows the signs on my property 
behind the lunch wago.n; and then it shows th~ 
property of l\1r. Reade . and which he now says is 
his wife's. 

30 

By l\1r. Leonard: 
,Q. You are prepared , so to prove, I take it 1 A. 

No. 
Q·. You are not? A. I will take his word for 

it, whatever they say. 

By l\:fr. Drewen: 
Q. Now, with regard to photographs I( and C, 

I understand you to say that the vacant property 
shown in those photographs, including that upon 
which the signboard stands, including, of course, 
of the street and the sidewalk, is your property~ 
A. Yes, sir; with the exeeption of the part called 
Reade's , store. 

Q. That is not vacant. I said vacant. A. Yes, 40 this is some vacant here ·, l\1r. Drew en, o,n which 
their stores stand. 
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Q. But does the sign which reads, '' Parking, 
25c, park with us, "\Valter Reade,'' does that stand 
on your property? A. Yes, sir. 

Q. Entirely? A. It did at the time. They 
have taken it do,vn entirely. 

Q. These photographs I( and C are the sa:ine, 10 
aren't they, virtually~ They are the saine pic-
tures, they are duplica.tes? A. Yes, sir; they are 
duplicates. 

Q. And I show yoiU photographs H and E and 
ask you if the vacant land in those photographs 
is your property? A. Yes, sir; the vacant land 
shown on both of those photographs is on my 
property. 

Q. I call your attention to a quantity of radia- 20 
tors and building material and the like shown in 
the photographs last referred · to and ask you if 
those things belonged to you~ A. No, s.ir; they 
didn't belong to me. They were used-

l\1r. Leonard: N o,v, one moment. Do 
you know what they were used for~ Do 
you know who put them there~ 

A. I don't know who put them there, but I 
know where they were used. 

:.Mr. Leonard: One moment. 

Q. Don't let Mr. Leonard frighten you. Do 
you know where they were used? A. Yes, su. 

By the Court: 
Q. ,Vhere were they used? A. IThey are the 

heating radiators from :.Mr. Reade's stores. 
·Q. Do you know they were us.ed there? A. 

Yes, they are used there today. 

30 

40 
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Q. Now, the inquiry is, how do you know? A. 
VY ell, I visited the property when his stores were 
being built and while this building material ·was 
being used and mortar boards were being used 
and the lumber came into and out of his stores. 

Q. That is the reason you say it? A. Yes, I 
saw it. 

J\1r. Leonard: I presume that they are 
able to show that these things are Mr. 
Reade's, otherwise the subject will be 
stricken out, I take it. 

The Court : Yes. 
Q. I show you photographs marked Exhibits 

D and J and ask you if the vacant land shown in 
20 tho-se photographs, including that upon which the 

signboards stand, is your property? A. Yes, sir ; 
that is my property. Possibly here to the left 
there may be son1e-

Q. To the left, or right, do you mean? A. To 
the right, may be the property upon which :Mr. 
Reade's stores-upon which the stores have been 
built, but I think that is all my property, the 
vacant property there. 

Q. Now, that is the property on both photo-
3 o graphs? A. Yes. 

Q. Is the property shown in this photograph 
upon ,vhich the signboards are erected your prop-
erty? A. Yes. 

Q. Exclusively? A. Yes. 
,Q. Both photographs? A. Yes. 
Q. I show you photographs G and I and ask 

you if the vacant property shown in those photo-
graphs is your property? A. Yes, sir. 

4 0 Q. Do the signboards shown in the two photo-
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graphs just mentioned stand exclusively on your 
property? A. They do. 

Q. I call your attention to the fact that the land 
upon which the lunch wagon s1tandls as shown in 
the photographs , G and I is sharply higher than 
the other land shown in the photographs, and ask 10 
you if that was the condition that prevailed at 
the time this contract was made between you and 
:Mr. Reade? A. Ko, sir. 

Q. "\Vhat caused that condition as shown in the 
photographs last n1entioned? A. It was exca-
vated as shown by the photographs. 

Q. ,Vhat ,,·as excavated? .A. The topsoil and 
elay was taken out to a depth of two or three 
feet. 

Q. And was the topsoil and clay n,11noved for 
a depth of h\,.O or three feet over the whole area 
of your property except that portion that is 
shown in the photographs last mentioned? A. 
No, not over the whole of it. I think over the 
whole of it was for a greater depth than that, 
but down at Beln1ont Avenue, that is, to the south 
end of my property, was probably not so n1uch, 

20 

but the top of it was taken .off here to a greater 
depth than two or three feet &nd about two or 3 o 
three feet at the point shown in the photographs. 

Q. Now, referring again to the photographs G 
and I, I ask you if the elevation as shown, of the 
lan_d, the soil, as shown in the photograph, upon 
which the lunch wagon stands, rerpresents what 
the elevation was over the whole area . before Mr. 
Reade went into possession? A. Yes, sir. · 

Q. I show you photograph marked Exhibit L 
and ask you if the vacant land. shown in that 
photograph is your property? A. Yes, sir. 

40 
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Q. Do the signboards as shown in the photo-
graph L stand exclusively on your property1 A. 
Yes, sir; excepting possibly the signboard with 
the word ''Chrysler'' on it. I am not sure a,bout 
that. 

10 Q. I call your attention to what appears to be 
two uprooted tree trunks in photograph L and 
ask you if you know how they came there1 A. 
Yes, those are the roots of trees that stood on 
this property, and they were uprooted in the ex-
cavating. 

Q. Did they stand exclusively on your prop-
erty1 A. Yes, sir. 

1Q. Now, will you look at the photograph once 
more for J·ust a mon1ent and tell us· whether or 20 h not the topsoil and clay was removed from t e 
vacant land shown in each of thos ,e photographs f 
A. Yes, sir. 

Q. Novv, I show you photograph marked E~-
hibit A and ask you if the vacant land shown 111 
that photograph is your propertyf A. Yes, sir. 

Q. I call your attention to the drop, sharp drop 
of two feet or so in the surf ace elevation there 
and ask you if you know how that came to. be 

3 o there. A. ,Nell, th~t shows where the topsoil 
and the clay was excavated from n1y property. 

40 

Q. In the manner that you have already die-
scribed 1 A. Yes, sir. 

11:r. Drewen: I offer thes0 pictures 111 
evidence. 

The Court: Is there any objection 1 
They may be marked. 

(Photographs marked Exhibits P-3 to 
P-15, inclusive.) 
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Q. Now, I shmv you, ]\fr. Nicl(enna, the blue-
print sketch marked for identification, Exhibit P, 
and ask you to state and show the jury the lines 
on that property which 111ark the outlines- of your 
property which is the subject of your contract 
with the defendant, Reade. 10 

11:r. Leonard: That is objected to un-
less it is identified. 11ay I see the map 1 
Perhaps we can identify the map in s;on1e 
way so we can offer it in evidence. 

(Mr. Leonard examines map.) 
Mr. Leonard: I have no objection to 

this going in with this exception: there are 
various designations of o,wnership of ad-
jacent land. "\Ve, of course, do not pro- , 20 
pose to be bound by that designation. 

The Court: It is not adn1itted. 
1Ir. Drewen: "\Ye don't propose to bind 

them by that. 
The Court : Of course, they could not 

do it anyway. That would have to ,be 
proved. ,Vith that qualification, it may 
be received and marked. The names of 
the ovn1ers may be eliminated for that pur-
pose. 

Mr. Drewen: Therefore, I offer Exhibit 
P for identification in evidence. 

:Mr. Leonard: Is the date 0in it when it 
was made1 

l\fr. Drewen: June 3, 1925. 
(]Hap marked Exhibit P-16.) 

O 

Q. Now, I repeat my question to you, 11:r. Mc-
kenna: ,Vill you indicate to the jury on the blue-

. print sketch now in evidence as P-16 the lines of 40 
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your property which is the subject of your con-
tract with the defendant, :Mr. Reade~ A. Broad-
way is shown here at the top of the map and my 
line starts here at the , point of divisci.on between 
the theatre pro ,perty and my property, runs down 

1 O along the theatre property and beyond it to the 
Van Note property here a distance of about two 
hundred and thirty feet; the 111 runs at right angles 
to the east about sixty feet; then it runs at right 
angles to the south eighty feet to Belmont Ave-
nue; the :n it runs along Belmont Avenue-the 1 

map s•hows 59.67 feet, practically 60 feet, to this 1 
alley which is on the east side of my property. 
Then the line runs 1 along the west line of the 

20 alley, 194.18 to the south side of a.nothe,r alley. 
!Then it runs at right angles approximately to the 
west to a corner; then it runs at aplJroximately 
right angles to Broadway a distance oif 116.36, 
feet as shown on this map; then along Broadway 
wes1terly fifty feet to the point that I indicated 
as the· beginning point. 

Q. Now, is the property that you have just de-
scribed ,by refe~ence to the exhibit, the property 
which is described in your contract of sale with 

30 l\1r. Reade1 A. Yes, sir. There might be some 
variations in distances, but that is the property. 

Q. So just si1nply for the purpose of shovYing 
the jury the ol1tline, you say it starts here, goes 
to this point, then he-re, then here to Belmont 
Avenue, and along Belmont Avenue to an alley, 
on back to the other alley and over here in back 
to Broadway and over to the point of beginning 1 
A. Yes, sir. 

4 0 Q. So that it runs through from Broa.dway-
A. To Beln1ont. 
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Q. -at one end and to Belmont at the other 
end~ A. Yes, sir. 

Q. "½There is this lunch wagon shown on this 
sketch that appears in the photographs~ A. It 
is, shown a little to the south of the southerly 
line of Broadway. 1 O 

Q. It is marked theTe, isn't it~ A. Marked on 
this diagram. 

Q. It is marked "Lunch Room," isn't it1 A. 
"Lunch Roo,m,,'' ye , sir. 

Q. It is up on Broadway1 A. Yes, sir. 
·Q. Now, where on this sketch that you have be-

fore you is the point where there is shown in 
the photograph the entrance sign with Mr. 
Reade's name on it referring to parking fo,r 20 
hventy-five cents 1 A. I will indicate it in lead 
pencil and then show it. It is right over on 
Broadway to the east of the lunch wagon. 

Q. On Broadway~ A. On the south side of 
Broadway. The driveway is still there. The 
parking sign has been taken down. 

Q. ""\Vhere, with reference to your property line 
as shown on the sketch now be£ ore you, is the 
theatre located 1 "\Ve have referred to it as Mr. 
Reade's theatre. A. The theatre is at the left o 
side, westerly side of my property, and is marked 
on this map ,vith the words "Broadway Theatre." 
But the word '·Theatre'' is really over one of the 
tores which are-

Mr. Leonard: "\Ve are not going to hav~ 
any controver y o-ver that. 

l\Ir. Drewen: I consent that that be 
stricken out. 

40 
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Q·. Again ref erring to the area of property 
shown on the sketch before you, will you kindly 
indicate to the jury the cours1e along which the· 
signbo 1ards, as you s.ay, were erecfad by Mr. 
Reade · on the property1 

:Mr. Leonard: I object. The·re is no 
such testimony, that they were erected by 
him. 1The testimony stands mere'1y-

l\1r. Drew en: I will ref rame the ques-
tion. 

·Q. Along which the signboards were erected. 

The Court: Signboards · containing the 
name of vV alter Re·ade. 

Mr. Leonard: I object to the Court's 
comment, if the Court please. 

The Court: I thought they were · in the 
photograph. 

The "\Vitness: They are. 
:Mr. Leonard: I except to the Court's 

comment. 
The Court: Oh, let me see the photo-

graphs. Strike it out anyway. Strike it 
out. I will satisfy myself. 

:Mr. Leonard: I take exception to the 
Court's comment for the purpo •se o.f hav-
ing his mind satisfied. It is a matter for 
the jury. 

By the Court : 
Q. Now, let me call your attention to this ex-

hibit-,vhat is it, P-31 Do you sa,y that there is 
a sign there with the nan1e "\Valter Reade 1 A. 
Yes, sir. 

40 Q. vVhere is it1 A. Right here (indicating). 
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Q. In other words, you are referring now to 
the twenty-five cent parking sign 1 A. Ye.s., sir. 

Q. And you say the name Walter Reade is 
there 1 A. Yes, sir. 

Q. Well, you have got to, get me a magnifying 
glas.s to show that is so. A. It is. there all right. 10 

1Q. You say that sign is on your land, do you 1 
A. Yes, sir; it was on my land. They have re-
moved it. 

Mr. Drewen: vVith your Honor's per-
mission, what I was speaking of at the time 
the· last question was asked Mr. McKenna 
was not the sign which is referred to by the 
Court, it was the other sign, the advertis-
ing sign. 20 

:Mr. Leonard: That was the reason I ob-
jected to it. 

By :Mr. Dre,ven: 
Q. Shown in the photographs in evidence, and 

ask you to kindly indicate to the jury by refer-
ence to the sketch, the blueprint sketch in evi-
dence, where those signs are erected! on the prop-
erty, which you say-

The Court: Now, that is independe .nt oif 30 
that parking sign that the Court and the 
·witness had that colloquy about 1 

l\fr. Drewen: Yes, independent. 

A. Signs were erected along the westerly line 
of my property here, and along the southerly line 
of my property, which is the north line of the 
property marked on this , blueprint as form ,erly 
Van Note's, and, then along the easterly line of 
the property marked Van Note. 4 0 
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Q. Is that all? A. Yes, sir. 
Q. Along 'here and along here and along here; 

in other words, these signs ,vere erected along 
the westerly side, of your propertyf A. Yes; sir. 

By the Court: 
Q. You have no personal knowledge as to who 

put them the·re, Mr. McKenna f A. Yes, sir. 
Q. What is your knowledge as to who put them 

there f A. "\V ell, I know that the American-

1\,f r. Leonard: I o,bject. It might call 
for a hearsay remark. 

The Court: I don't know. I can't tell. 
He may answer and then I ,vill analyze it. 
Go on. 

A. They are · signs of the American Bill Po ,st-
ing Company. 

Q. So far as you know, they were put there 
by employees of the An1erican Bill Posting Com-
pany, is that right f A. Yes, they told me that 
they did it. 

Q. Never mind. 

By 1\1:r. Drewen: 
30 Q. Do you know 0£ your own knowledg~, 1\tfr. 

:McKenna, what, if anything, 1\1:r. Reade had to 
do with it~ A. No, sir; except what direct knowl-
edge that they told me-

1The Court: That is not evidence. 
Mr. Leonard: I object. 
1\1:r. Drewen: I consent that it be 

stricken out. 
The Court: Strike · it out. The hearsay 

4 o rule has not been eliminated yet. It may 
be some day. 

• 
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Q. Were tho,se signboards erected at a uniform 
height along the westerly end of the pro ,pertyf 

Mr. Leonard: I object to all evidence at 
this stage of the proof having to do with 
the signboards. 

The Court: This is all on the asisump-
tion that it is going to he connected with 
the defendant. If it is not it will be 
stricken. That is understood. All this tes-
timony is so understood. 

By the Court: 
Q. ,iV ere all of those signboards erected at the 

same height f 

10 

By l\,fr. Drewen: 20 
·Q. Uniform heighU A. Yes, sir. 
Q. About how high are they f A. They are 

a,bout twelve feet high, what is known as. a single 
deck sign. 

Q. A single deck sign is twelve feet high f A. 
vVell, approximately that. The photographs show 
it. 

Q. These signs are all what you call single 
deck signs, are they1 A. Yes, sir. 

Q. This single deck sign, is that such as is 3 0 
shown in Exhibit P-4, and showing a very healthy 
looking man smoking a pipe, with an inscription 
"Granger Rough Cut" 1 

Mr. Leonard: Did you assure his 
Honor that you will connect these signs 
with Mr. Reade f 

Mr. Drewen: I would appreciate it if 
:.Mr. Leonard would let me make my own 
exan1ination without interruption. 4:0 
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The Court: Counsel is objecting to the 
admission of this testimony on the ground 
that it has not been shown to be connected 
in any way with Mr. Reade. · What is coun-
sel's ' reply to that 1 

:Mr. Drewen: My reply to that is this: 
that Mr. Reade has been shown by this wit-
ness to have asked for ·use and posses-sion 
of that prop ·erty. 
· The Court: Y o,u are going to claim that 
he leased the sign privilege to those 
people1 

Mr. Dre\<ven: ;No; I don it ~are · who he 
leased it to. We are going to s,how tha.t he 
w~s responsible for the pres ience of the 

- . sign. _ 
The Court: . That he was. :responsible1 
Mr. Drewen: I n1ean legally, ·yes. · I 

don't want to mislead ,the Co.urt as to what 
- I mean by legally. 

Mr. Leonard: Not factually1 
l\1r. Dr~we1: : f o. . H 'ere lS . a man takes 

possession of the· property . . After he takes 
poss .ession' certain changes take place . on 
the property. On.e of the changes is -the 
erection of ·a sign with his name on, offer-
ing the .property for a certain purp 'ose. 
That is fo,~. him to show; if he diid:n 't do it, 
that is for him to show. . 

The Court: I -~·ill pa .ss on this ques-tion 
when it comes to me. 

. Q. Have you _ever -b~en ·.p~i~ any rent whatso-
; i ever for the use and occupation of the premises 
. 4-9 ~~hich you ~ay :Vere, -occi:lpied and used by -·11r. 

- Reade 1 A. No, sir. 
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By the Court : 
Q. Have you been paid for any topsoil taken 

off, as you claim 1 A. No, sir. 
By Mr. Drewen: 
Q. Did you receive any money ·whatever from 

:Mr. Reade in connection with this property or for '1 O 
its use or foF its occupation except the $5,000 
which he paid on a~count of its purchase 1 A. No, 
SU. 

Q. You did receive that $5;0001 . A. Yes, sir. 
Q. This contract resulted in a suit against you 

by l\lir. Reade in the Court of Chancery, did it 
not 1 A. Yes-, sir. 

Q. And that s.uit has heen tried and .concluded 1 
A. Yes, sir. • ' i20 

Q. '\Vas it app-ealed to ·the Court of Err ;ors 
and Appeals 1 A. Yes; sir. 

Q. And was it affirmed there 1 A. Yes~, sir. 

:Mr. Leonard: The record will dis,close 
all of it. It speaks for itself. 

Q. I call your attention to a provision in Ex-
hibit D-4, whi c.h is th e agreem .ent of purchase be-
tween you and :Mr. Reade, relative to a lease to 
one vVilliam E. Getchell, dated J anua.ry 29, 1925,·) 3 O 
expirin g on January 23, 1926. Is '\Villia.m E. Get-
chell th e man who occupied · that :. lunch · ·wagon 1 
A. Yes, at that time. 

Q. How much spac e did he have there, do you 
know, under his lease 1 A. He had ~ thirty feet by 
fift y, I think. 

Q. "\Yhat was the rent he :paid 1' A. Fifty . dol-
lar s a running foot, $1;500. 

Q. A year 1 A. Yes, sir. . :; 4o 
Q. He owned the · lunch wagon himself, didm 't 

he? A. Yes, sir. 
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Q. That was ground rent that he paid? A. 
Yes, sir. , 

Q. Now, has the use and occupation 0if this 
property been restored to you? A. No, sir. Mr. 
Reade still has possession of it, except as the 

1 O Court of Chancery reco1rd would rest9re it to me 
by the decision. 

·Q. No, we are discussing the use and occupa-
tion, which you say you permiitted him. to have 
there at the time of the contract between you. 
Now, has that use and occupation which you have 
decided in this case, the use and occupation of 
that property by :Mr. Reade, been disco,ntinued? 
A. No, sir. 

20 Q. It has not? A. No, sir. 
By the Court : 
Q. How does he still occupy it? A. ,Still oc-

cupies it with the theatre trucks today; they were 
there yesterday; and his building material, con-
siderable of the refuse from his buildings are still 
there. 

By l\ir. Drewen: 
Q. Are the signs still standing on the prop-

30 erty? A. No, sir. 
Q . .Since when have they disappeared? A. 

During the past year. 
Q. Do you remember the month? A. No, I 

don't rememher the month. 
Q. vVhere have they been placed? A. I think 

most of them are placed on top of the stores 
which have been built there on the , Reade prop-
erty adjoining n1y property on the east, but I 
don't know about that. All I know is they have 

4 O been removed from my property. 
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Q. Can't you give• us the month when they 
were removed? A. No, sir; the gentlen1.an is here 
to testify to it. 

Q. All right. Do you know whether or not this 
property was used as parking space during the 
time that :Mr. Reade · had possession of it 1 A. 10 
Yes. 

Mr. Leonard: It doesn't appear, if the 
Court please, that he has so testified. 

The Court : I am not so sure. Of 
course, l\1:r. l\fcKenna has testified that J\!Ir. 
Reade was in possession under the terms 
of the contract. The objection is overruled. 
He may answer. 

l\,fr. Leonard: If he has testified to that, 20 
of course-

The Court: He said Reade came to him 
and asked him if there was any objection 
to his going in there. 

1'1r. Leonard: Under the terms 0£ the 
contract. 

The Court : Under the terms 0£ the 
contract, yes. 

By the Court : 3 0 
Q. Do you know whether any part of your 

land was us~d £or parking purposes 1 A. Yes. 
Q. Th e question included Mr. :Read€. How do 

yon know 11:r. Reade used that £or parking pur-
poses ~ A. Because lvir. Reade' sig11 with his 
name on it i there, was there on the premises. 

By :Mr. Drewen: 
Q. How much of this property was tlSed £or 

parking purposes 1 A. All of it excepting-while 40 
it is used for parking pi.upose~, of course) ther 
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had to be an entrance into the plac.e where the 
cars were ·actually standing, used as a driveway 
for pa.rking. 

Q. I am talking about the parking space. 
Didn't I understand you to say that -all of this 

10 was used either for parking or as a m.eans for 
approaching to the parking space~ A. Yes, sir. 

·Q. For those two purpois1es it was all used~ A. 
Yes. 

Q. I-low long after Mr. Reade took possession, 
as you say, was it that the use of this property 
for parking space began~ A. During the summer 
of 1925. 

Q. vVhen did the use of the property for park-
20 ing space end, if it has ended~ A. It began ahout 

June, 1925, and it has not ended yet: They a.re 
s,till par king there. 

Q. How long is it since :Mr. Reade's sign has 
disappeared 1 A. During the past year. 

Q. Do you know the month~ A. No, I think it 
was last fall. 

,Q. Do you remember the time when this ease 
was decided by the Court of Chancery~ Was the 
sign on there at any time after the decision in 

3 o this case· in the Court of Chancery~ A. Yes,. 
Q. It continued to be there afterwards~ A. 

Yes, until, I think, last September, 1927. 
,Q. And can you say whether or not the rem·ovaJ 

of the signs upon your property occurred at the 
same time as the discontinuance of the use , of 
the property for parking space~ "'\Vhich occurred 
first, if there j s any difference~ A. Well, the re-
moval of the signs occurred and the parking con-

40 tinned to the present time. 

Recess to l :15 P. lVI. 
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Trial of the ca use resumed at 1 :15' P -. 
M. 

Mr. Leonard: If the Court please, dur-
ing the noon recess :Mr. Drewen and I, 
with the aid of a magnifying glass, deter- 1 O 
mined what was on that sign appearing in 
photograph, P-13. 

The Court: vVhat was it~ 
Mr. Leonard: "Parking twenty-five 

cents." You read it all. 
:Mr. Drewen: '' Twenty-five cents, park-

ing, twenty-five cents. This parking space 
donated by Walter Reade · to the stage em-
ployees." Then two or three words are , a 20 
little uncertain. 

The Court : They are there 1 
~fr. Drewen : They are there. The rest 

is quite clear. "Broadway Theatre. Park 
with us. Twenty-five cents.'' 

~Ir. Leonard: '' The stage e1nployees of 
the Broadway Theatre. Park with us.'' 

The ·Court: Then it is understood what 
is on that sign. The jury will have the 
right to see it anyway. Walter Reade's 3 o 
name appears as donator and the bottom 
line is "Broadway Theatre;;; is that right~ 

M:r. Drewen: Yes. 
The Court: No company attached to it~ 
Mr. Drew en: No, nb company, just 

"Broadway Theatre." 

40 
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THO:MAS P. McKENN.A, resumed. 

By l\fr. Drewen: 
Q. Did you make any arrangements with any-

one whatever, Mr. McKenna, with regard to the 
10 use of this property for parking space 1 .A. No, 

SU. 
Q. Did you make any arrangements ·with any-

one whatever with regard to the use of this prop-
erty for the display of advertising signs 1 .A. No, 
sir. 

Q. Did you receive a.ny pay, money or con-
sideration whateve •r from anyone directly or in-
directly £or the use of thi property for parking 

20 space1 .A. No, sir. 

30 

Q. Nor for the purpose of the use of the dis-
play of advertising- signs, .A. No, sir. 

CROSS-EX.A1\1INATION by Mr. L0onard: 
:Mr; Leonard: (To the stenographer) ,v ould you mind turning back to the ques-

tion asked by :Mr; Drewen of '.Mr. McI(enna 
along this line, whether or not the premises 
in question during the period in que tio11 
had ever bee11 rented by '.Mr. l\1c.I(e1111a 1 

(Testimony read by E:\tenographer as £ol~ 
lmvs: '' :Have yon ever been pa.id any rent 
what oever for the nse a.nd occupation 0£ 
the premises ·which you say were occupied 
and used by 1vtr. Reade? A. No, sir.") 

Q. No question about that1 A. About the 
premises u ed by :Mr. Reade. 

Q. I show you Exhibit P-2, the last par ,agraph 
but one of the first page, and ask yon to uS:\e it. 

40 Read it. A. I have. 
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Q. Read it aloud. .A. "Subject, however, to a 
lease to one ,Villiam E. Getchell, dated January 
29, 192'5, and expiring January 23, 19216. '' 

Q. So you meant to except that, didn't you 1 
A. No, that is not covered by the question. The 
question was whether the space used by Mr. 10 
Reade. :Mr. Reade didn't use that space. 

Q. I didn't ask you that. I say that was your 
answer to my question 1 .A. Yes, sir. 

-Q. vVas this lease in writing1 .A. Yes, exhi-
bited to 11:r. Reade's lawyers. 

Q. Did I ask you anything about to whom it 
was exhibited 1 

11r. Leonard: I move to strike- it out, 
if the Court please. 2 0 

The Court: Strike out the latter part. 
:.Mr. Leonard: .And I also move to, strike 

out that testimony upon the record pur-
porting to cover the terms of the le,ase, 
which we now learn is in writing, and con-
sequently that testimony is not the best 
evidence. 

The Court: Oh, well, I think it is a col-
lateral matter, unimportant, as far as that 
. 30 1s concerned. I see no reason for striking 
that testimony in the circumstances. Of 
course, that lease ·will speak for itself. 
He may state what rent he was getting. 

1fr. Drewen: That is what I asked him 
' ·what he actually received. 

The Court : That ma.y stand. 

Q. You know the Merritt brothers, of Long 
Branch, do you not 1 A. Yes. 

40 
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Q. 'They occupied the premises in question be-
tween 192'5 and 19.<27, didn't they1 A. I didn't 
think so when I answered the question. I think 
they oecupied the same- ~pace covered by the lunch 
wagon. 

Q. The same space? A. I think so, t9 the best 
of my recollection. Anyhow it was not the s1pace 
used _for the . parking. 

Q. No, I didm 't ask you that. A. Well, the 
question asked of me or that my attention was di-
rected to1 was the pre ,mises oecupied by . Mr. Mer-
_ritt. 

:Mr. Leonard: ·will Mr. l(elly repeat the 
_question 1 

( Question repeated as follows: "Q. They 
oc.cupied the premises in question between 
1925 and 1927, didn't they1 A. ·No, ·sir. 

'.Q. Did they occupy ·any part of if1 A. I 
( aon 't think they occupied any pa.rt cff the 
~premises used, by l\1r. -Reade.") 

-:Mr. Leonard: I move to strike it · out, 
· if the Court please, as not responsive. 

The Court: Strike out that part ·of · it 
· in reference to l\1r. ·Rea.de. 

By the .Court: 
· Q. Did they occupy any of the premises in 

. question ? That is all the question. A. No, sir; '1 
:don't think so. 

By 1\1:r. Leonard: 
-Q. Aren't you sure ·1 A. No, sir. They ·oe-

·cupied a small space on -Broad ·way and I thought 
,..outside of the space covored ·by the ·1unch wagon 

. IJ 
O 

'Or alongside of it; but it is not the · space in ques-
_tion _in this litigation, it _is the space which .has 
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been used for three purpos 1es, or four, that we 
have testified to. 

Mr. Leonard: I move that the argument 
be stricken out. 

The Court: No, I think that should 
stand. 10 

Q. I show you Exhibit P-2 and ask you to look 
at the description in there and ask you if you re-
cal~ the physical land that that description de--
scribes. A. Yes, sir. 

Q. Now, will you say whether or not the l\1er-
ritt brothers occupied any portion oif the land 
describ ed in that exhibit? A. Yes, sir; they oc-
cupied a portion of the land described in this. 

Q. An~ h~w long did they occupy it? A. My 
20 

recollection is that it was prior to ;the lease to 
the lunch wagon. 

Q. And how long did they occupy it ? A. For 
several years prior to that, but I am not exactly 
s:1re as to the date, but it is my general reQollec-
hon. 

Q. You r ecently sued them, didn't y01.1? A. 
Yes. 

Q. For rent ? A. For rent, and they paid it. 
Q. Of these premises or part of them? A. For 

30 

the premises occupied by th e lunch wagon . 
Q. ~nd yet you think that Merritt Brothers 

occupi ed the pr emis es next to the lunch wagon? 
A. No, I djdn't rsay it was next to the ·1unch wa-
gon. 

Q. '.V e-11, where is it, or was it? A. '.Vhere the 
lun_ch wa?on is locatea., and it may have extended 
a httl e bit to the east of the ·1unch wagon . 

.110 
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Q. Now, you charged rent for that occupancy? 
A. I did. · 

Q. And after you sued then1 they afterwards 
paid the rent, you say? A. Yes, s1ir. 

,Q. YV ere they on any part of those premises 
1 o after June 10, 1925? A. I don't recall that they 

were, Mr. Leonard. 
'Q. Don't you know when they were there? A. 

I don't exa.ctly; no, sir. They just had a little 
vegetable stand-

Q. I am not asking you what they had. Don't 
you recall whether they were there two years ago 
or three years ago? A. My recollection is that 
thev were there three years ago ; yes, sir. 

20 Q. And that they were not there a.fter June, 
1925? A. I wouldn't like to say that they were 
or not, but my recollection is that they were not. 

Q. "\Vhen did you sue them, do you know? A. 
I think in 1925. 

Q. "\Vould you by reference to any papers you 
may have in your possession be able to tell the 
jury exactly when these people did occupy a part 
of the premises in question? A. N 01, sir. 

Q. You would not? A. No, sir. 
3 0 Q. 'vVhy not? A. "\Veil, because I didn't con-

side,r it in this case, and it is simply a very trifling 
matter, a vegetable stand , fronting on Broadway; 
nothing to do with the space occupied here ,by 
parking. 

Q. No, I don't think you understood my ques-
tion. I asked you if you were afforded the op-
portunity to consult what rec.ords you have you 
would be able· to tell this jury ·when the :Merritt 
Brothers had occupie-d the premises, A .. I 

4 O haven't the record ,vi th me. 
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Q. I didn't ask you if you had the record with 
you. I asked you whether or not you would be 
able if you had access. A. I beg your pardon. 
You said in my posse,s,sion, and I leave it to the 
court room, and I say I don't know. 

Q. I am not going to argue with you. A. I will 10 
have to answer your questions as you ask them 
of me. 

Q. Have you any record anywhere that might 
refresh your recollection as to when the Merritt 
Brothers occupied the premises , covered in this 
suit? A. No, sir. 

·Q. Don't you keep any record of your tenants? 
A. Oh, yes; but we don't keep records for years 
aftenvards. After matters are cleared I don't 20 
keep records. 

Q. Are you certain that you have no record of 
the ~1erritt Brothers being there? A. No,, sir; I 
wouldn't say. I am not certain, but I say I have 
no recollection of any place to put my hand on 
it. 

Q. But you wouldn't mind looking tonight so 
you can tell us to1norrow 1non1ing, will you 1 A. 
No. 

Q. You will look, "\;\{on 't you? A. I don't know 3 o 
of any place to look. 

Q. HaYe you that Getchell lease with you? A. 
No, sir; ~1r. Reade's attorney, I think, has that, 
N[r. Barron. 

:Mr. Leonard: I move to strike it out. 
:Mr. Drewen: I think it is responsive. 

!Ie says he hasn't got it but says where it 
lS. 

The Court: He says he hasn't it. 40 
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Q. The trees that you say were ren1oved, some 
trunks of which you pointed out to us, in one of 
those photographs, they can1e from your prop-
erty, didn't they1 A. -yv ell, I had trees on the 
property and this excavation has taken place and 

10 it has taken place around the trees. I take it 
that they are the trees from my property. No-
body would bring sturnps in and leave them on 
my property. But as to having stood there and 
watched them, I wouldn't say that they are the 
particular stumps that came from my property. 

Q. 1That isi all I wanted to know, ·whether you 
saw them ren1oved. I direct your attention to Ex-
hibit P-16·, and particularly to the northerly part , 

20 on which is indicated the lunch -wagon on your 
property. Directing your attention to that line , 
the line to the east of your property, in 1925 and 
192'6 that was a vacant land, ··wasn't it 1 A. Yes, 

30 

40 

SU. 
Q. And yo11 didn't own it 1 A. No, sir; I had 

a claim to it, but it is not in this litigation. 
Q. And there ,Yere cars at times parked upon 

all that vacant area ., weren't there 1 A. Yes , 
SU. 

Q. You saw the cars , there 1 A. Yes, sir. 
Q. And one of the signs to which you refer was 

on that property, ·wasn't it 1 A. No, sir. 
Q. rrhere ·were two signs 1 A. Four signs. 
,Q. ,vhat 1 A. Four or five signs. 
Q. None on that property 1 A. Yes, there were 

signs on that pro ·perty. That is the one where 
the Chrysler nan1e is on the signboard there, to 
my recollection. 

Q. And were you able to distinguish when you 
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examined those photographs that imaginary line 
sepa .ra ting the two pieces of property, your prop-
erty from the property of the. person who ow11s 
that area, indicating the area to the east 1 A. 
Yes, sir. 

Q. You were 1 A. Yes, sir. 10 
·Q. And were you also able to distino-uish the 
t 

. b 
e_x ens10n of that line (indicating the w·esterly 
line of the property lying to the east of the Mc-
l( enna property), a prolongation of that line in-
dicated on the 1nap by do1tted lines 1 A. I was not 
asked to and I didn't testify in connection with 
the photograph as to that line. 

Q. You know that an alley was there and still 
is there, do you not 1 A. In the rear of those 
t 

20 
s ores, yes, in the rear of that property. 

Q. Have you the deed of this property with 
you today 1 A. No, sir; j t is recorded in the 
County Clerk's office. 

Q. vVhat is that f A. It is recorded 1n the 
County Clerk's office. 

Q. You didn't bring the deed with you 7 A. No, 
sir. 

The Court : He said he did~1 't. 
Q. Do you know anything about the character 3 0 

of this property before you purchased it 7 A. 
Yes. 

Q. Do you know the property that you claim 
you novY own 1 A. Yes, sir. 

-Q. It was us ed for carnivals and circuses years 
ago, wa s~'t it 7 A. No, sir. Occasionally after 
I. Ov:·ned 1t we gave permission for charitable 
p1cn1cs and things of that kind to be held 

Q. And there was a church on or ne;rby the 40 
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property some years , ago 7 A. Y e·s, a church 
nearby. 

Q; And there were sheds to the rear o,r to the 
side of the church under w hi,eh the various wa-
gons of the congregation would go 7 A. Yes, sir. 

1 O That is not on this property. 

20 

,Q. Then, after that the property in question 
was used for a time as a general vegeitable mar-
ket, wasn't it 7 A. No, sir. 

Q. Didn't you say f arn1ers congregated there 
and S'old their produce in that rear area 7 A. I 
gave permissio 1n there for a little while. 

Q,. Then you did see them ·, didn't you 7 A. 
Oh, yes; but not used generally. 

Q. And those farmers would get in there either 
by that alley or towards Broadway, would they 
not 7 A. Yes, drove in from Belmont Avenue, 
regardless of the alley, and drove in from Broad-
way regardless of the alley, just drove in, that 
was all. 

Q. Do you know :Mr. Rubin 7 A. l\![ r. Ruhin; 
yes, sir. 

Q. One evening in August, 19'26, you and Mr. 
Rubin went to the rear of your lot and proceeded 

30 to count some cars that were parked or scattered 
about, did you not 7 A. I pro 1ceeded to count 
them ·with Mr. George Miller, the officer of the 
court here. 

40 

Q. I say, in August, I think 1926, did you go 
to the rear of your property or anywheres on 
your property with Mr. Rubin and count some 
cars that were there 7 A. I ·may have. I was 
there frequently. I don't recall no;w going with 
1\1:r. Rubin to count the cars. 

Q. But you did count them at various tin1es 7 
A. Yes, sir. 
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RE-D IRE ·C T E X AM I N A T I O N by Mr. 
Drevven: 

Q. :Mr. McI{enna, in the side of the theatre 
that abuts upon your property is there any en-
trance to the theatre7 

10 
1\1:r. Leonard: That is objected to, if the 

Court please. vVhat is its materiality to 
this case7 

The Court: 1\1:r. Drewen may state how 
he thinks it is material, what is his pur-
pose in asking this question. 

Mr. Drewen: Simply this: to, show that 
there is no access to this theatre for bring-
ing scenery to that theatre except over this 
property of ours. 2 0 

The Court: I will let him prove it 
properly and connect it up with l\fr. Reade. 
I assume that all this testimony must con-
verge eYentually upon the vital question 
,;i.-hether Reade was liable for everything 
that was done there. I ·will allow it. 

A. Yes. 
Q. I-Iow n1any entranceways are there to, the 

theatre in the side that abuts on your property, 3 o 
one or more than one 7 A. There is one on the 
side directly next to n1y property and one on the 
side of the theatre. There are hvo entrances. 

Q. In reference to the blueprint sketch, P-16, 
where are those two entrances that you now re-
f er to 7 A. There is one entrance right there and 
here is an entrance right where my pencil is. 

Q. "\Vell, that second entrance is not on your 
property, is it 7 A. No, sir; but it is from n1y 

40 property into that. You see you can go in this 
way. 
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Q. vVhich of those entrances, if either of them , 
is the o.ne· tbrough which scenery would have to 
he brought into the theatre? A. The one that I 
marked A. 

Q. Now, is there any other means of acce-ss to 
10 that doorway except over your property1 A. No, 

Slf. 
The Court: Ingress and egress, isn' t 

that the stereotyped question 1 
Mr. Drewen: Yes, sir. 
The vVitness.: Yes, sir. 

Q. You have said, :.Mr. 1\1:cl(enna, I think, in an -
swer to one of :Mr. Leonard's questions, that you 
went there a number of times to count cars on 

20 this property1 A. Yes. 
Q. Subsequent to the making of your contrac t 

with Mr. Reade? A. Yes, sir. 
Q. How often did you do that? A. vVell, four 

or five times a.t least. 
Q. Can you tell us approximately when that 

was ? A. ,v ell, I went there 0ine evening in the 
srunmer of 1926, I think it was. I can tell by that 
slip. 

Q. \Vno made this slip 1 A. 1\1:r. George Miller 
3 0 and myself made it. 

1Q. Well, either one of you made it. In whos e 
handwriting is it ? A. The body in my handwrit-
ing and his signature at the bottom. 

Q. ,vhen did you n1ake that with reference to 
the things that it states ? A. Se·pte1nher 4, 1926. 

•Q. vVhat did you make it for? A. 1\1:ade it for 
the purpose of counting the number of cars - that 
my space was holding, and the number of cars 

40 that was held by the space which ha~ been re-

87 

Thomas P. JI!! cl( e,ma-R e-cross 

£erred to this morning as the space upon whi0h 
Mrs. Reade·'s stores were built. 

Q. And how many cars were there at that time 
parked upon your property? A. One hundred 
and seventeen on my property. 

Q. ;That ·,,;vas on this one occasion ? A. Yes, 10 
that was about the same nearly every night. 

RE-CROSS ]1:JXAMINATION by Mr. Leonard: 
Q. Did you go there every nj§ht? A. No, sir; 

every night I was there. 

Mr. Leonard: I move to strike out what 
he said. 

By the Court: 2 o 
Q. How many times was that? A. About six 

tim es. 
The Court: The testimony can relate 

only to the six times, of course. 
By l\1r. Leonard: 
Q. \Vhat did you do, Mr. McI(enna, when you 

saw the cars parked on your property 1 A. Just 
took account of them. 

Q. Took account of them 1 A. Yes. 
Q. And did you do that each time you went 30 

there ~ A. I didn't take account of them every 
tim e. I took accoU11t of then1 in writing at that 
tim e. 

(~. But you did take account of them some-
tim es, made a mental note of it or a written note 
of it1 A. Yes. 

Q. Just made it and put it among your rec-
ord s 1 A. Yes. 

40 
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RE-D I'R EC T EXAM IN A 1T ION by :Mr. 
Drewen: 

Q. I think I asked you a question with regard · 
to the lease which you got fron1 the man Get -

IO chell, who leased this lunch wagon place. Entirel y 
aside from the tern1s 01f the lease, about which I 
am not asking you at all, will you tell us, how 
n1uch rent you actually received fron1 him, hovY 
much was actually paid you for that property ? 

20 

A. $1,500. 
·Q. A front foot 1 A. Yes, $50 a front foot. 

The Court: $50 a front foot, $1,500 a 
year. 

THOMAS GILL, sworn for plaintift. 

Direct-examination by :Mr. Drev,7en: 
Q. Mr. Gill, where do you reside, pleas 1e1 A. 

Long Branch. 
Q. New Jersey 1 A. Yes. 
Q. How long have you lived in Long Branch , 

30 New Jersey~ A. About seven years. 
Q. And what is your business, please 1 A. Out -

door advertising. 
Q,. And that includes, does it not, the advertis-

ing by means of ·what are comm.only called sign-
hoardsi1 A. Yes, sir. 

Q. Are you connected with any corporation or 
any company engaged in that business 1 A. Yes, 
sir; I am president of the G & G Advertising 

40 Company. 
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Q. Are you familiar with the property that 
has been described in the testin1ony in this case 1 
A. Yes, sir. 

Q. Shown on this sketch here -, P-16, running 
from Broadway through to Belmont Avenue to 
the opposite end ? A. Yes, sir. ' 1 o 

Q. Did you ever visit that property for the 
purpose of determining the extent to which it was 
used for display signboards ? A. No 1 sir. 

Q. Y?u never did that~ A. No, sir. 
. ·Q. D~d you ever n1ake any measurements of the 

d1mens10ns or the length of signboards displayed 
on that property? A. No, sir. 

Q. Are ?ou familiar with the rate , paid for 
spac; tha~ 1s used for the display of signboa .rds 1 20 
A. -Y e-s, sir. 

Q. Of the kind that is sho,wn in the photo-
graphic Exhibits P-2 to P-15 1 A. Yes sir 

Q. "\Vhat is the rate of rent paid for the ~pace 
used for such displays? 

11r. Leonard: Objected to. 
. The Court: I think that is quite objec-

tionable.. After all, it does not get dovi"n 
to ,:vhat 1s actually paid in this specific in-
~tance. You can't prove that by prevail- ~O 
ing rates. I presume there mast be con-
tracts in existence somewhere. 

:Mr. Drewen : ,Yell, I have no- right to 
any such proof. 

The Court: Oh, ye-s, you have. You 
co_uld have examined the defendant before 
trial; you could have filed interrogatories. 
. Mr. Drewen: _That is not the point here, 
if your Hon()r will hear me just a mm.nent. 40 
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All that the law allows us as a measure of 
damages in a suit for use and occupation 
is, reasonable rental value. 

The Court: I agree. 
Mr. Drewen: Now, then, all I am trying 

to show by this . witness is what the rental 
value was at the time in question, as re-
flected in the rate paid. 

The Court: For signboard space? 
:Mr. Drewen: Yes; one of the features 

for which this property-
The Court: And in that neighborhood ~ 
Mr. Drew en: Yes. 
The Court: You must confine it to that 

neighborhood. 
Mr. Drewen: I shall do that and I in-

tended to do it. 
The Court: vVell, of course, that may 

be admissible. Now, of course, as far as 
the rental go,es, you might not have to 
shovv, that might be a prevailing rate; but 
it may be shown that that was actually 
not the contract price at all. 

:Mr. Drewen: They are at liberty to do 
that, certainly. 

The Court : Of course they are. 
I\Ir. Leonard: I object, in the first place 

in that no connection has been shown at 
all and it sh6uld come in som6where, and 

' for that reason, upon the present state of 
the proof we object to its admission. ' . The Court: You mean as to connecting 
11:r. Reade vvith it? 

11:r. Leonard: Yes, and upon the second 
o-round that it is not the legal measure of b 

damages. 
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The Court: Oh, I think the reasonable 
rental value n1ay be restricted to, the ad-
vertising sign as a source of incon1e. Ob-
jection overruled. You may have an ex-
ception. Go on. 

The Witness: May I have that last re- 10 
peated? 

By the Court : 
Q. "\Yhat were the accepted rates for signs of 

the character indicates in Exhibits P-2 to P-15, 
prevailing in the immediate neighborhood, 
namely, Long Branch, between June, 192;5, and 
June, 1927? A. Those rates would vary con-
siderably at different parts of that property. 
Parts of that property would be worth up to $4 20 
a foot and parts of it I would consider expensive 
at 50 cents a foot. 

Q. \Vell, now, for example, can you tell off the 
photogra ,phs, take the exhibits and indicate ,vhich 
are ·which? A. Yes, sir. 

By I\1r. Drewen: 
Q. K ow, when you say a foot, do you mean a 

running foot 1 A. Running foot; yes, sir. 
By the Court : :10 
Q. Can you tell us the size of those signs by 

looking at the photograph? A. Yes, approxi-
mately. The sign in Exhibit P-4, the sign shown 
there, is a sign of about 11 feet high and approxi-
mately 22 or 23 feet long per banner. 

By the Court : 
Q. And the prevailing price of that, the reason-

able cost of that, would be what~ A. 'The sign 
shown in this- · 4 0 
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Q. Not the cost, hut the price to the landlord. 
A. I would estin1ate this at about 50 cents . per 
foot in this photograph, P-4, the reasonable rates. 

,Q. And based upon the location which you find 
it 1 A. Yes, upon that location. 

10 Q. All right. Go on. 50 cents a foot, you said 1 
A. Yes, in that one location. 

By Mr. Drewen: 
,Q. Is , that per year, Mr. Gill? A. That is per 

year; yes, sir. 
Q. All right. Go on. A. In P-8 there are 

shown two signs, I would consider worth a dol-
lar or two dollars per foot. In other words, we 
would say a dollar a foot if we were allowed to 

20 place a single sign there. If we were allowed to 
place a double deck sign there, that is, one sign 
on top of the other, we would pay $2 a foot for 
that location. 

Q. Those are single deckers? A. Those are 
single deckers shmvn in the photograph. 

Q. W.hat is the length of that one you have last 
referred to, the one you say you would pay $2 
a running foot for? A. That runs parallel with 
the theatre and is approxin1ately, fro1n the photo-

3o graph, I judge to be about 40 feet from the street. 
Q. Is the sign its elf 40 feet in length? A. 

The sign is 44 feet in length, parallel with the 
theatre, and about 22 feet in length at right 
angles with the theatre, parallel with Broad-
way. 

Q. That is 66 fe·et all together? A. Yes, that 
is 66 feet all together. It would be worth pre-
surnably something about that price. 

4 0 Q. $2 per year a foot 1 A. Yes, a fair priee. 
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And, of course, the nearer a sign is to Broadway, 
the more valuable it is. In other words, we 
rented a space immediately adjacent to this 
theatre, that is, that showed down Broadway, we 
paid $5 a running foot for. 

By the Court: 
Q. When was that? A. At the same period. 

,Ve had just got a. five-years' leas ie vn it. 
Q. A $5 sign, the lease ended in 19271 A. 

Yes. 
Q. Are there any $5 signs indicated on these 

photographs 1 A. No, sir; because the lunch wa-
gon is in such position that the sign could not be 
near enough to Broadway. 

10 

Q. The best price there is $2 a foot and the 2 0 
lowest about 50 cents 1 A. Yes. 

By 1Ir. DrmYen: 
Q. Can you tell how many running feet there 

were during the period comn1encing with the $4 
a foot signs~ A. If I could exan1ine that blue-
print-

Q. You mean P-16,? A. Yes, sir. This prop-
erty is 11r. Reade's property, isn't it (indicat-
ing)? 30 

Q. The only property here, JVIr. Gill, with which 
we are concerned, is the property that Mr. Mc-
Kenna o,Yned, is that ,Yithin those lines there1 Is 
that in your handwriting, the sketch I show you 1 
A. Ko, sir. 

Q. Are the figures in your computation? A. 
Yes, sir. 

Q. N o,;i.r, tell us, will you please, the footage 
throughout the course of this property that is 
available for use in the display of signs and ·what ·l O 
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the respective rates are for the various portions 
of that f'ootage. 

Mr. Leonard: This entire line is ob-
jected to generally. 

The Court: It is objected to generally 
and it is understood that it must be c.on-
nected with the- defendant. 

A. There is about 22 feet of this property, one 
sign, in other words, one banner, at the maxin1um, 
that would be worth about $4 a foot for a double-
deck sign. There would be about-there · is about 
200 feet that would be worth about $2 a foot. 

-Q. 1That is single-deck or double 1 A. D·ouhle-
20 deck. 

Q. That is just half, the single1 A. I am re-
ferring to double-deck in every case. And about 
88 feet that would be worth 50 cents a foot. This 
would be the price that I would offer for basing-

By the Court: 
Q. Not what you ·would offer, but are they the 

prevailing rates~ A. They are the prevailing 
rates. 

Q. Or were they the prevailing rates 1 A. They 
3 0 were the prevailing rates, yes. 

40 

Q. During the period we are talking a.bout 1 A. 
Yes. 

Q. 192'5 to 19271 A. Yes. 
The Court : As a matter of fact, there 

appears to have been four signs .there, ~1r. 
Drewen, that is right, during the period 1 

~1r. Drewen: Frankly, I don't know. 
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By ~1r. Drewen: 
Q. vVhat is the total footage available for use 

in display of signs on the property as shown by 
P-16, can you tell us again 1 A. That footage 
would be determined -by vi-hether or not a part 
of this property which is owned by Mr. McI(e ,nna 10 
was built on. 

The Court: You are not able to answer 
that question 1 

Q. Assuming-I will prove this later if I have 
to-that this property here on sketch P-16 ·was 
opened, not built upon at all, assuming that to 
be true, what then is the, footage available for use 
in the display of signs on this property, total of 2 0 
footage 1 A. The total footage would be approxi-
mately 300 feet. · 

Q. 300 feet 1 A. Yes, sir. 

~Ir. Leonard: I move- at this tin1e to 
strike out all that testimony relating to the 
photographs offered in evidence and to 
which this ,Yitness referred, upon the 
ground that there has been no distinction 
made between the signs appearing in this 
photograph and which rest upon lands :J 0 
owned other than by the plain tiff and 
the signs that the plaintiff claims were up-
on his land. 

The Court: '\Vell, I think, of course, this 
witness has not done that, although he has 
distinguished in the prices in accordance 
with the size of the sign; and it is under-
stood that this testimony can relate only to 
signs upon the lot in question, that is un- 40 
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derstood. For that reason the objection 
is overruled. You may have an exception . 

( Objection noted for defendant as 
ground of appeal.) 

10 CROSS-EXA1\1INATION by l\fr. Leonard: 
Q. Do you paint signs or are you in the poster 

business 1 A. I paint signs. 
Q. You are not in the poster business 1 A. No. 
Q. These are poster signs, are they not 1 A. 

Yes, sir. 
Mr. Leonard: I move to strike , it out 

upon the ground that he has not qualified , 
if the Court please. It does noit appear 

20 that he is a poster expert. 

By the Court : 
Q. You have been testifying, are you qualified ~ 

A. Yes. 
Q. How, for the poster sign rather than the 

painting sign 1 A. Our space is limited, not com-
petitive, not poster space. 

Q. You vYere· familiar, then, '\'irith both type s 
of advertising, is that right~ A. Yes, sir. 

3 0 The Court : All. right. This motion is 
denied. 

By l\r1r. Leonard: 
Q. Now, if you put a poster or a billboard 

ac.ross this 50-foot frontage on 1\1:r. Mcl{enna, you 
c.ouldn 't get very 1nuch clear space either side of 
his property, could you~ A. No, sir. 

Q. And in one of your e•stimates, one of your 
choice estimates, you had a large sign going im-

4 O mediately across his property, didn't you. facing 
Broad'\-vay~ A. No, sir. 
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Q. That would be about a choice site for a sign 1 
A. It would be a choice site, sir, but in estimating 
the-

,Q. Would it be a choice site~ A. Yeis, sir. 

:Mr. Stokes: Let hin1 answer. 

Q. Is it a choice site~ A. Yes, sir. 
:Mr. Drewen: l\fr. Leonard asks a ques-

tion and then he won't let him ans\Yer. 

,V ALTER J. SCHIVEREA, re-called for 
plaintiff. 

10 

20 
Direct-examination by 1\1:r. Drewen: 
Q. Calling your attention to the sketch of 

plaintiff's property as shown in Exhibit P-16, 
have you taken any levels, made any examination 
of the surface of the land shown within the con-
fines I indicate on this sketch for the purpose of 
detern1ining the extent to which topsoil and clay 
has been remo,ved from that surface~ A. I have. 

Q. ,Vhat means or method did you pursue for 
the purpose of determining that 1 A. I have a O 
drawing. I can explain that drawing. 

Q. All right. Explain it, please. Is this the 
drawing you refer to (indicating)~ A. Yes. 

Mr. Leonard: I object and require that 
all this be connected with the defendant. 

The Court : You know you can take care 
of all this at the close of the case. 

( The sketch was placed on the easel.) 
40 
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Q. Now, indicate by this map o,r sketch what 
method or means you pursued for the purpos .e of 
determining how much topsoil or clay had been 
re•moved from the prope,rty ref erred to. A. The 
area in the boundaries was cross-sectioned by 2·5_ 

1 o foot squares, the readings taken a.t the intersec-
tion of the 2'5-foot line. I-Iere whe-re the excava-
tion is irregular more se.ctions were taken to 
make my estin1ate as accurate as pos8ible. As I 
was not familiar with the original surface: of the 
ground it is necessary to make some assump-
tions. Now, the assumptions made were that the 
orio-inal surface was . indicated by vegetation or 

0 . 
the age of the area in question, grass growing , 
ve,getables and things 01£ that kind. And Mr. :Mc-

20 . d 'd I{enna was with me· an sa1 -

30 

40 

Mr. teona .rd: I object to what he said. 
The Court: No, not what he said. 
lVIr. Leonard: And moreover, should not 

that assumption, if it is an as,sumption, be 
established as a fact before he goes into 
i t°l 1 . 

The Cturt: No, 1 doh 't think we need 
do H hoMT. He can tell how he arriv~ct at 
it hut It is not purely an assumption, he 
is~ talking about a fact as to the foliage a~d 
herbage and so on a.round it. Now, that 1s 
understood. 

A. I mentioned that ~s the_ only visible thing 
that I could base any calculations on. 

The• Court: The weight a .. nd credence 
seems to be a matter :f: or th~ jury, as far 
as that is concerrt~d. 
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A. Now, I think it is very natural and possible 
to assun1e that the surface was at leas,t a straight 
line from one side of the property to the other. 
It may have been very irregular; it m·ay have 
been higher, but that is my assun1,ption, that it 
was -a straight line from one side across to the 10 
other. 

By 1Yir. Drev1-en: 
Q. Now, when you say a straight line from one 

side across to the other side, hnw did you deter-
mine the height or elevation on the side from 
which to which you figured~ A. Well, with an 
instrument, of course, with a surveyor's instru-
ment. 

Q. Let us assume that this is one side line of 20 
the piece o.f property as it is and this is· another. 
Do I understand you to say that yoiu assume that 
the elevation is the same from , this . point to this 
point 1 At le,ast you have determined the eleva-
tion- A. I determined the eleva.tio.n at this side. 
I determined the elevation at this side and draw 
a straight line from this elevation to that and 
assume that that is the leivation. 

Q. How did you determine the elevation on 
those two sides, on this side~ A. T.his is done 3 0 
by surveyor's instruments and then running a 
level, too. And to determine where thes ·e· points 
--were taken, ·we start here at Broadway, as n1y 
zero. These first stations were taken, the first 
station at 20 feet, 5 feet more, 40 feet, then 2t5, 
then I came up here, but the surface is more or 
1€ss irregular, and I took that over the-re 25 feet 
long and touched here, and then over 25 feet at 
right angles to this ,building h€re, or at right 40 
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angles, as I assume, to this boundary on this 
side. 

By the Court : 
·Q. "\Vell, your assumption really means this: 

10 that you were not familiar with the surface in 
the center, for example? A. Absolutely. 

20 

Q. You didn't kno:\V that? A. I didn't know 
that. 

,Q. But you assumed from the physical condi-
tion at the side that it was level square across 
to the other side? A. Straight line, yes. 

Q. Now, that may or may not have been so ? 
A. It n1ay or may not have been so. 

The Court : Go on. 

By :.M.:r. Drewen: 
Q. vVhen you say you took these .:;urfaee.s. at 

the sides, from which to which you figured the 
elevation between you, you siay yo,u used a survey-
ing instrument? A. A level, yes. 

1Q. Did I also understand you to say that you 
took the elevation of vegetation at this point 1 
A. Absolutely, just toiok it right at the apparent 
vegetation there, the apparent original surface 

3 O of the ground, to the edge. 
Q. Does the instrument that you speak of de-

tern1ine the elevation on the -side here or does the 
vegetation determine it 1 A. vVell, the instru-
ment determines relative- elevations. '-lVe start 
from ·what we know as a bench mark, and no 
elevation is taken here ·. 

Q. As a n1atter of fact, your bench n1ark was 
placed at vegetation 1 A. No, it is not. Th e 

40 bench 111ark is the- starting point fron1 which we 
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base all our levels. '\Ve base a certain datun1 and 
then we hold the rod, a surveyor's rod is held on 
the surface, and by calculation the elevation at 
·which one of those , points of vegetation or original 
surf ace as assumed here is determined. 

Q. What is the nan1e of this instrume ,nt you 1 o 
use? A. vVhy, it is a surveyor's level and level-
ing rod. 

Q. You have he-en using it. for that purpose for 
how n1any years? A. Oh, twenty years. 
. Q. have you testified on quesitions exactly 

like this 1n proceedings at law? A. Yes, sir. 
Q. Now, as a result of your investio-ation did 

. b ' 
you determine how much topsoil and clay was 
remov:7d from the area 1 A. Based on my as-
sumption therefrom, approximately 500 cubic 20 

yards removed. 
_Q: Now, is this assum ,ption, as you call it, a 

nun1mum, an average or a maximum"? A. vVell, 
I should say an average. 

Q. An average assun1ption 1 A. It is possible 
that there ·were some places a little lower and 
other places a little higher, and I think possibly 
that would equalize. 

By the Court : 3 o 
·Q. How many cubic yards? A. 500. 
9· 5001 A. Approximately, yes, sir; a calcu-

lation of this kind is an approximation. 
Q. That is understood. That is cubic yards 1 

A. Cubic yards. 

The Court : Proceed. 

By Mr. Drewen: 
Q. "\Vha t do you call this, a chart 1 A._ No, 4 0 these are cross-sections. 
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Q. These are cross-sections 1 A. Cross- ·sec-
tions of the property. And that is the assump-
tion I just spoke of. That is what we assume 
the original surface. It is n1ade- of sections. 

. By the Court : 
1 O Q. Does the chart sho1w the cross-sections 1 A. 

20 

The chart does show the cross-sections. 
Mr. Drewen: I offer . it in evidence. 
The Court: There is, no objection, I 

understand. 
Mr. Leonard: There is a.n objection 

upon the ground offe-red before. 
The Court: I understand 1t must be 

connected in some way with the defendant , 
of course. 

(Chart marked Exhibit P-17.) 

CROSS-1I~XANIINATION by :Mr. Leonard: 
Q. You say when you prepared that vegetatio n 

appeared on either side 1 A. Yes, there wa s 
some grass growing around the edge there. 

Q. Indicating that the dirt had been moved off, 
if it were removed, before you made that 1 A. 
"\Vell I have no way of tellinQ' that or knowin g 

3 0 ' LJ 

that at all. 

40 

,Q. You couldn't tell whether the- dirt which 
you determined was removed five years before or 
one year before or six months before1 A. No, 
sir ; I couldn't tell. 

Q. Or ,vheth er it was moved ten years befor e, 
no way of telling 1 A. No, no way of telling that. 
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THOMkS P. McI(ENNA, re-called fo,r plain-
tiff. 

Direct-examination by Mr. Drewen: 
Q. Mr. 1\1:cKenna, the testimony of the last ·wit-

ness, t.h~t is, the calculations as to the quantity 1 o 
of topsoil and clay removed, is bas ,e.d upon the 
assurnption that the surface was level. Will you 
state to the Court what, in fact, the state of the 
surface was as between the edges and the center 

. ' prior to the excavations 1 A. The cente :r was 
very 1nuch higher than the edges, approximately 
six feet higher tha.n the edges. 

1Q. 1There was an elevation running toward the 
edges from the center of the property1 A. To- 20 
wards the center of the property and towards 
Broadway. 

Q. On P-16 there, about at what point in the 
prope:iy_ was the highest elevation, where . you 
have 1nd1cated an X 1 A. Yes, sir. 

CROSS-EXAMINATION by Mr. Leonard: 
,Q. Mr. l\1cI{enna, the same kind of soil was all 

over your property, th.e same kind, before , this 
alleged removal took place 1 A. Yes, sir. :J 0 Q. Any rich, dark loam, topsoil 1 A. 'There 
was. 

Q. Tops.oil? A. Topsoil. 
Q. All topsoil 1 A. All topsoil on the top of 

the property and clay below. 
Q. The top of the property 1 A. Yes, sir. 

40 
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VERNON S:MITH, sworn for plaintiff. 

Direct-examination by :Mr. Drewen: 
Q. Mr. Smith, what is your business? A. I am 

connected with the American Poster Advertising 
l0 Service. 

Q. And what is the particular business? A. 
Poster advertising, outdloor advertising. 

Q. That is commonly known as signboard dis-
play, advertising display? A. Yes, sir. 

Q. How long have you been connected with that 
company 1 A. Eight years. 

·Q. And how long all together have you been in 
that line of business 1 A. Ab0ut thirty-seven 

20 years. 
Q. From the middle of 192'5 on did you have 

any signs displayed by your company under your 
supervision in the 11cl{enna property in ques-
tion in this suit? A. Yes, I think we had; yes, 
SU. 

11r. Leonard: Does he know1 

By the Court : 
Q. Well, do you know? A. V\T ell, sir ; they are 

30 
on property, I heard 11cKenna. owned it. 

40 

By l\,fr. Drewen: 
Q. Did you have anything to do with the dis-

play of signs on this property yourself? A. I 
erected the signs there. 

Q. vVell, you erected them. A. What they 
called; I don't know that 11r. 11cl(Emna owned 
that. 

Q. You don't know the property 1 

The Court: ,Vell, you see 1t is in his 
n11nd that he doesn't know who mvned the 
property. 
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By the Court : 
Q. But did you put up any signs adjoining the 

Broadway Theatre? A. I did. 
By Mr. Drewen: 
Q. In Long Branc.h 1 A. In Long Branch. 
Q. And when was · that done1 lO 

11:r. Leonard: I object unless he identi-
fies it with the property in question. There 
are signs all over creation there, it seems. 

'The Court: Yes, show him the photo-
. graphic exhibits and ask him whether he 
can identify it, whether he had anything 
to do with them. That is the way to do 
it. 

Mr. Drewen: I withdraw the last ques-
tion. I think it is unansw ·ered. 

Q. I show you, J\fr. Smith, photographs in evi-
dence in this case and marked Exhibits P-2 to 
P-15, and ask you if you can tell us from those 
photographs whether or not the signs shovvn in 
the photograph are the signs you erected on the 
property in question. 

20 

:Mr. Leonard: I object. It dloes not ap-
pear that they were upon the property in 30 

question. 
The Court: Strike out the latter part, 

'' On the property in question.'' 
Mr. Drewen: I consent that it be· 

stricken out. 
The Court: So that it merely stands, 

'' The signs shown on the picture.'' 
C'Vitness indicates.) 

· 40 
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'Q. Are those two shown here in P-1'01 A. Yes. 
~ ·. Your answer is . '"yes, sir n "/ A. Yes, su. 

r11here is three there. 
__ :Q. Jijxhibit .t'-5, are the two signs which are 
shown on 1-'-5, ot.her than the one painting and 

, 1 o the word .. Cnrysler"; were they signs that were 
erected by you '1 A. Yes, sir. 
_ Q_. Now, 10oking at P-12 and P-13, are the signs 
shown in those ph9tographs . signs . that wer e 
erected -by you 'i A. 'l'hose three. 

Q. Are tney 1 A. They are. 
Q. Calling your attention to photograph _.P-14, 

are those signs shown in that photograph sign s 
that were erectecl by .you~ . A. Only those three . 

. , 2 0 Q. Only the three that stand together ou th e 
rignt ot the photograph1 A .. That is right. 
_ Q. Calling your attention to Ji)xhibit 1?-4, th e 
sign marked •·Granger Rough Out," the one im-
mediately ·adjoi~ing it, were those signs erected 
l:)y you '/ A . .No. 

Q .. rrhey were .not 1 . A. No, they were erected 
betore my tin1e. 
_ Q. And the three shown o_n photographs .P-9 
and P-8, you _ sa.y w·e-re erected by you, is- that 

:: i 30 rig·ht A. That is right. 
Q. When were those exhibits shmvn in -th e 

photograph erected by you, appr.oxin1ately ~- - A. 
"\Vell, I don't recall the ·_date. 
_ -Q. Do you remember whethe..r it wa-s in ::th e 
summer of 192-51 ' A. · NO·, I don't re-call wha t 
sun1mer it was. It was . the sun11ner that _·:Mr. 

__ Reade donated a space to the · sta .ge hands ~unit. 

:Mr. Leonard: I object and · move:'_ to 
strike it out. It is quite · obvious they --ar e 
we-11 _acquaintecl 
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The Court : Yes, you had better strike 
it out, because that is an assumption . The ,y 
say figures don '-t lie, but -somebody figures . 
This is a sign, l\i[r. DTewen. 

Mr. Dre, ;ven: vVill your Honor . permit 
us to find ,out how much of what he _said is 1 10 
true 6l . I don 7t know. 
-_ The Court: I will aUo-w ·you, to' s,how 

this, if you can: that it was the · year that 
there · was a signboard in that section there 
.somBwhere carrying the language indicated 
in the photograph, whatever it may bB, -up-

-on,.which you used a magnifying glass this 
morning, appar :ently shcnving a: parking 
sign -there . : ' ) 20 

Mr. Dre,\ 'en: , I did . 

Q. Did it have ""\Va.Her Reade's -name on it? 

:Mr. Leonard: That is objected . to.: . It 
·\vilJ .speak for itself . . It is arid has , ~names 
on it. 

The Court: · Sho,v hini the.· photograph 
and · ask him if he ever ,remembers seeing 
that si.gn. 

Q. I :~how you · a photograph, M'i·. Smith, P-12',' 1 3 O 
showing a sign on this property which reads un-
doubtedly, "2 :5 cents, park,ing . 2·5 cents . This 
space ·donated by °"Talter Reade to the stage 
hands of the Broadway The-atre . Park with .u's-." 
Do you . ren1en1beK seeing that sign there? , A. 
Yes. 

Q. D<1 you remen1ber - when that sign was 'put 
up there? . A. Before I erected m,y work. 

Q. \N a~s that sign there when -you put up thos~ u 4 o 
billboardsf A: Yes. 
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Q. And I understand you can't tell us whether 
this ,vork of erecting the billboards was done by 
you in the summer of 1926 or 19251 A. Why, I 
don't just recall it. We change so many of them 
every year. 

10 Q. Did you at any time take these signs down 
that you erected 1 A. Yes, they were taken dmvn. 

Mr. Leonard: Objected to. 

Q. Did you say yes or no 1 A. Yes. 
Q. When 1 A. '\Vhen Mr. Reads started to 

build-
Mr. Leonard: One moment, please. 

Q. In point of the calendar, with reference to 
20 the calendar. A. I think in 1927. 

,Q. Sometime in 19271 A. Sometime in 19,27. 

By the Court: 
Q. About the time siome store buildings wer e 

put up there 1 A. The store buildings were 
erected there; yes, sir. 

Bv Mr. Drewen: 
Q~ vVhat store buildings do you refer to 1 A. 

Store buildings erected by :Mr. Reade. 
30 

40 

By J\1:r. Leonard: 
Q. Mr. Mcl(enna told you just a moment ago, 

didn't he 1 You don't deny you spoke to your 
witness, do you 1 

The Court: Never n1ind. Let it stand 
as it was, of the period of the erection of 
the store. 
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By Mr. Drewen: 
Q. The stores that you refer to-forgetting for 

th~ moment by whom they were built-were they 
built on Belmont Avenue or on Broadway? 

Mr. Leonard: I object. It doe.srn't ap-
pear that this man is acquainted with the IO 
situation at all. 

Q. You say that you do rec.an that the year 
was 1927 when you took those signs down. Do 
you remem,ber whether it was the , surmner of 
1927? A. I beg pardon. · 

Q. Do you know whethe-r it was the , summer 
of 1927 whe-n you took them down? A. During 
the summer of 1927. 

Q. After you took tho-se signs do,wn, what did 20 

you do with them? 

l\1:r. Leonard: Objected to as imma-
terial. 

The Court: He may state how he thinks 
it is ma teria.l. 

A. They were carried away. 

Mr. Leonard: One moment. There is 
an objection. 30 

The, Court: vVhat do you want to show? 
l\1:r. Drewen: I wa.nt to sho,w where he 

took those signs. 

By the Court : 
Q. All right. When you took them down, what 

did you do ·with them? A. Took then1 'away, to0k 
them off the property entirely. 

By Mr. Drewen: 
Q. What ·was done with them? 40 
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M L ard · Obiected to as imma-r. eon . .., 
terial. 

The Court: Yes, it is immaterial. 

Q. How did you come to put the signs on this 
Propertv? 

10 " 

20 

1\1r. Leonard: Objected to, if the· Court 
please. 

Q. On the McKenna property ·which you identi-
fied in the photograph. 

Mr. Leona.rd: May I at this time he 
permitted to examine to siee whether this 
witness is fam,iliar with what brought 
about their being placed there and also 
that he is not-. 

The Court: Yes, I will allow you. 

By 1\1r. Leonard: 
Q. Are you still employed by the- company 

which you say erected those si~1s? . A. I am. 
Q. And what was your capamty with that com-

pany when these signs , were erected? 

By the Court : 
1 t . OJ A. Foreman oif Q. What was your re a 1011. 

30 the bill-posters. 

By l\tlr. Leonard: 
Q. ,¥here is your company's office.? A. Now, 

or then? 
Q. Then 1 A. It was on Second Avenue. 

By the Court: 
Q. Long Branch? A. Long Branch, opposite 

Belmont. 
40 
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By Mr. Leonard: 
Q. Were you one of the officers of the company? 

A. Now? 
Q. Then? A. No. 
'Q. And you did ,vhat you were- instructed to 

do by the officers or by those in charge of the com- 10 
pany? A. Yes. 

By :Mr. Drewen: 
·Q. Regardless of the fa ,ct that you did what 

you wer ,e, told to do by the office-rs, of' the com-
pany, do you know of your own knowledge by 
whom the office-rs of the company were requested 
to have thos ,e signs put on the property? 

Mr. Leonard: Objected to, if the Court 20 
please, first-

The Court: It is based on personal 
knowledge. If he has none he will have to 
say so. 

By the- Court : 
Q·. Have you any pe-rsonal knowledge on that 

subject? A. No. 

By 1\1r. Drewen: 
Q. Were you pre ·sent when the orders were 30 

given to the representatives . of your com,pa.ny to 
put the signs? 

Mr. Leonard: I object. If it ·we,r.e, he 
has no knowledge of it, and he has just te-s· 
tified. 

The Court: I will allow that. f.rhe 
English language has a peculiar facility. 
He ansrwe1r1ed no and it is me,aningle ,ss. 

A. No. 40 
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Q. Was this def.endant, Walter Reade, present 
on the premises at any time while you were erect-
ing those signs 1 

Mr. Leonard: That is objected to, if 
your Honor please, as immaterial if he 
were. 

The Court: I don't think that would 
have very much bearing. He might have 
been looking on the side entrance . of his 
theatre. 

Mr. Drewen: If your Honor please, 
without any word of 11r. Reade's--and we 
haven't come to the time yet when we can 
o-et it-is there any question now we have 
in evidence that Mr. Reade was the direct 
vendee for this property, that he had a con-
tract then· for the use and possession of th e 
property, that there was . evidence ,by a sign 
there on this property that he had do-
nated, that Reade had do1nated it for use 
to certain individuals 1 

The Court: Now, what is your argu-. ment addressed to, this la.st qubshon. 
Mr. Drewen: Yes, I simply want to say 

this: aft ,er ,all the deviation in the index, I 
want to say simply this: that is Mr. Rea.de, 
after all I have just stated, was present 
and saw those signs go up we have th e 
rio-ht to the usie of that for ·what it is worth. 

The Court: I am not so sure of that. 
Suppose I had sto,pped there and saw a 
si O'n going up. 

lVIr. Dre·wen: Your Honor would hav e 
had no connection with it any more than I 
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stood there. It would be absolutely color-
less when you and I stopped there, but not 
Mr. Rea.de. Too, m,uch had gone before 
in connection with Mr. Reade. 

The Court: Oh, I will allow it. 

( Objection noted for defendant as 
ground of appeal) 

Mr. Leonard: There is testin1ony that 
,part of this property was a public. alley. 

Q. Did you see Mr. Reade there while your 
signs were going up 1 A. I never met 11:r. Reade. 

The Court: It is stipulated that instead 
of keeping the original file,s o,f the Court 

10 

of Chancery in the case of Reade v. Mc- 2 O 
I(enna here that copies may be used. 

vVILLIAl\tI A. HULIT, JR., SVi70rn for plain-
tiff. 

Direct-examination by 11r. Drewen: 
Q. Mr. Hulit, where do you live~ 

Branch. 
A. Long 

Q. And what is your business 1 A. Real est:a.te. 
Q. How long have you been in the real e-state 

business~ A. About twelve years ·. 
Q. And where is your office 1 A. On Third 

Avenue, right opposite the depot. 
'Q. In Long Branch~ A. Yes, sir. 

30 

Q. And during that twelve years have you al-
ways been in the real estate business in Long 
Branch 1 A. Yes. 40 
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Q. During that twelve yea.rs have you dealt as 
a real estate ·agent in Long Branch properties 1 
A. Yes, sir. 

Q. Are you familiar with the property of 
Thomas P. McI(enna adjoining the Broad ·way 

10 Theatre 1 A. Yes. 
Q. How far from this property do you live·, :Mr. 

Hulit 1 A . .&bout three-quarters of a mile. 
Q. How far fro1n the property is your office 

located 1 A. About the same distance. 
Q. Are you familiar with the rental value of 

properties in Long Branch 1 A. Yes, sir. 
Q. Can you tell this court and jury, having in 

mind the use of the property in question as park-
20 ing space, can you tell the court and jury what 

would be a fair rental value of that property pe r 

30 

year~ 
:Mr. Leonard: Objected to, if the Cour t 

please. It is introduced for a specific pur -
pose. 

The Court: ,Vell, he· has not yet sai d 
whether he ,vas qualified to testify as to 
the reasonable rental value of parkin g 
space 1s, in Long Branch. • 

By the Court : 
Q. Are you qualified to speak on the subjed , 

Mr. Hulit, as to the . r·easonable rental value of 
parking spaces in Long Branch 1 A. · Vv ell, only 
so much as-in so far as that particuLa.r section is 
concerned. 

l\ir. Drewen: Well, that is what we ar e 
int erested in. 

l!O Q. '\Vell, you are then fainiliar with the rent al 
values of parking spaces in that particular sec-
tion 1 A. I would say so, yes. 
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Q. And what is your experience 1 A. Well, it 
was th: fact that the property in :question is right 
alongside the theatre, and in the _ City of Long 
Branch we have a police order or reguiation that 
for about five months in the year we are res ,tricted 
to a forty ~inute parking period on Broadway. 10 
Therefore, 1t would ,be necessary for any one 
who wants to shop or e·ven go to the theatre to 
put their car either in a parking place or on some 
side street away from the main thorough£ are. 

Mr. Leona.rd: That doesn't show his 
experience. 

Q. Now, are you qualified to give 
able rental value for such purposes 1 
don't quite get the question. 

the reason-
A. Why, I 

Q. vyhat would be the rental value of p-arking 
space 1n Broadway in the location tu which ,ve 
have been referring 1 A. For · the -particular 
prop erty I would say-

l\,f r. ·Leonard: That is objected. to, if the 
Court please, on the grounds I just s,tated. 

The Court: I don't know what he is go-

20 

ing to say. I will allow hin1 to answer . 
(Objection noted . for defendant as 30 

ground of appeal.) 

A. For that -particular property I would say 
between $2,000 and $2,500. 

Q. What dio you base that on 1 A. I bas .e that 
on th e fact that it is adjoining the treatre. Of 
course, people generally com,ing to the theatre 
nowadays cOilne in autoIDDbiles and there is, a con-
gestion-

40 
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Q. Have you ever acted as agent f0ir parking 
places? A. No, sir. 

Q. For parking purposes? A. No, sir. 
Q. Never have? A. No, sir. 
,Q. Do you know what similar properties have 

10 been rented for for that purpos ,e·? A. There, isn't 
any se,ction nor anywhere around there. 

Q. Or anywhere around there? A. There is 
no parking place there. 

Q. That is, the only one, as a matter of fact ? 
A. Except down on the beach. 

Q. You never rented any of them ·? A. No, sir. 

By Mr. Drewen: 
Q. Is there any piece of propert'! fo~ park -

20 ing space available anywhere in this neighbor-
hood except the one we are talking about? A. No, 
SU. 

Q. There is. not? A. No, sir. 
Q. vVell, as one who, has twelve years' _experi-

ence in dealing ·with real estate in that neighbor -
hood, can't you tell us what the reason~hle _ren-
tal value per year for this property, taking it as 
it stands there, is ? A. For the parking part, you 
mean, or for the whole of it? 

30 Q. Well, if you rent it you can park- A. 
Well, you see it has two value~; the front has a. 
value and the back has a practrnal value . 

Q. What are the two values? A. The Broad-
way ffont has a different value from the park-
ing. . 

Q. What is it, the· whole piece as a ':hol e, 
running from Broad·way to Belmont,. use it for 
any purpose for which Reade had a nght to us•e 

4 o it, for any purpose, what would be the reaso ,n-
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able value of it? A. /Take the whole thing as, a 
whole, I would say it would he worth between 
$3,500 and $4,000. 

·Q. A ye·ar 1 A. Yes, sir. 
Q. And in giving that value, do you have in 

mind the availibility of that property for use as 10 
a parking property? A. Yes, sir. 

_Q. Hav€ you any idea how many cars , this place 
will park 1 A. I should imagine in the neighbor-
hood-

Mr. Leonard: One moment, please. 
The Court: No. 

Q. Your estimate. A. Well, I have never 
counted them; I have - never measured it up. I 
can't give it accurate. 20 

Q. 1Vell, give us your estimation, considering 
your cars, and what every won1an knows about 
the fair size of an automobile, how many cars do 
you suppose could ,be parked in that property? 

ifr. Leonard: I object. In the firs :t 
place, the property has not been spe·cifi-
cally identified. 

The Court: That is true. It is objec-
tionable for that reason. 

Q. All right. l\ilr. Hulit, I show you a blue-
print. I call your attention to the blueprint 
sketch, P-16, in evidence; and dire ·ct your mind 

30 

to the fact that the property in ques.tion begins 
her e _on _Broad·way, as I an1 indicating, and runs 
to this hne here, goes over to this point, down to 
Belmont A venue -, where it has a width of 5•3.6,7 
feet, and the dimensions go hack to, this point, 
over here to this point and then back all the way 40 

,, 
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to Broadway, where it has an entrance of a width 
of 50 feet. Is the property that I have just di-
rected your attention to on P -16 the property 
concerning which you have been testifying? A. 
Yes, sir. 

10 Q. You say it is7 A. Yes, sir. 

CROSS-EXAMINATION by :Mr. Leonard: 
Q. Did you know the dimensions of the prop-

erty when you purported to testify to its reason-
able rental value 7 A. Yes., sir. 

Q. What frontage is there on Broadway7 A. 
A,bout 50 feet. 

Q. What frontage is there o:n Belmont Ave-
20 nue A. About 60 feet. 

Q. And what is the length of this easterly line? 
A. vVell, it is irregular. It goes back 118 feet 
from Broadway and then it goes easterly, I think 
about 65 or 70 feet and then it goes in a south-
erly direction, I should say about 189 feet, s·ome·-
wheres around there. 

Q. There is an alley running across, is,n 't 
there~ A. There is an aJ'ley goes in there, yes. 
I dO'n 't know ·whether it runs across or not. 

3 O Q. }Iow long ago did you examine the prop-
erty? A. I examined it yesterday. 

Q. You ,vent down there ·with i1r. McKenna ? 
A. Yes, sir. 

Q. Did you ever examine it before? A. Yes. 
Q. vVith :Mr. McI(enna? A. No, sir. 
Q. At his request~ A. "\V ell, I have examined 

it at different times. 
Q. At his request 7 A. No; years ago I looked 

40 
at it vvhen TuJ r. :McK,enna offered it fo,r sale a 
couple times,. He came into my offi,ce a11d 
asked n1e-
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Q. But you went all around it yesterday with 
him? A. Yes, sir. 

EDWARD HUGHES, sworn for plaintiff. 

Direct-exan1ination by Mr. Drewen: 
Q. Mr. Hughes, where do you live? A. Long 

Branch. 
Q. You are employed by the defendant, Wal-

ter Reade, are you not? A. I am. 
Q. In what capacity? A. As a carpenter, 

Broadway Theatre. 

10 

Q. And how long hav ,e you bee~ ,employ ,ed by 
:Mr. Reade? A. About sixteen years. 20 

Q. In Long Branch? A. Yes, sir. 
Q. How long have you worked in this particu-

lar theatre? A. I think about twelve years at the 
theatre. 

Q. That is, as long as the theatre has been 
there, isn't it? A. I think so. Ever since it has 
been built. 

Q. Mr. Re:ade, you say, is your employer now is 
he? A. Yes, sir. ' 

Q 30 
• He employs you as a stage carpenter in the 

theatre 1 A. · Yes. 
Q. :Mr. Hughes, this photograph, P-3, which I 

show you, does that represent the side of the 
Broadway Theatre building where you are em-
ployed? A. The back of it, sir. 

Q. The back of it? A. The back of the stage. 
~- What is the street that runs to the right of 

~his theatre building as you look at it? A. vVhere 
1s the street? 4 o 
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Q. Right to the side. A. No street there any-
where. 

Q. Isn't there 1 A. No,, sir; it is the back of 
the theatre. 

Q. What street does. this signboard face on 1 
1 O A. Broadway. That is Broadway . 

·Q. vV ell, that street runs along there, do·esn 't 
it 1 A. No, you are looking at the back of the 
theatre, in that. Broadway is away over here 
where the signs are. 

Q. And this theatre where you are e-rnployed is 
. 't 't knmvn as Reade's Broadway Theatre 1sn 1 . 

A. As far as I know. 
Q. That is the sign that is painted on the rear 

20 wall of it in P-3, isn't it 1 A. Yes, I guess so. 
Q. And said "Reade's Broadway Theatre" 1 

A. Yes. 
Q. I\1:r. Hughes, I show you photographs i~ evi-

dence P-12 and P-13, and direct your attention to 
' the parking sign. A. Yes, sir. 

Q. H ;ving the naine '' 1l{ alter Re•ade'' there 
and the statement of its donation of parking 
space, and ask you if you c,an recall, if yon kno,v 
when that sign was put up. A. I think it was put 

3 o up first the year 1925 ; I am not sure. 
Q. In 19251 A. Yes. 
Q. Do you remem.ber the season of the year 1 

Was it the sumn1er1 Do you remember the 
month 1 A. I think it was summer. 

Q. Sum1ner of 19251 A. Yes. 
,Q. Is it still there 1 A. No, sir. 
Q. ,Vhcn was it taken down 1 A. It blew down. 
Q. Blew down 1 A. Yes, sir. 
Q. Did you have anything to do with the erect-

40 ing of the sign 1 A. Ye·s, sir. 
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. Q. -:What did you have to do with it 0l A. ,Vell, 
Just like the other boys; I helped paint the sign. 

Q. You helped paint the sign f A. Yes. 
Q. When you say the other boys, to whom do 

you refer 1 A. The ho,ys on the stage. 
Q. The• hoyis-on t:he, ,stage 1 A. Yes, sir. 10 
Q. And they are also employed by Mr . . Reade 1 

A. Yes, sir. 
Q. How 1nany of the other boys are ther2 all 

together, Mr. Hughes 1 A. There is four in there, 
the crew. There is a crew in there of four men 
three besides myself. ' 

Q. And are those the boys to whom the sjg:n 
refers when it says that the parking space '~is 
donated by Mr. Reade 1 A. The boys of the stage. 

20 Q. The boys of the stage f A. Yes. 
Q. And that refers to these four in number1 

A. Yes. 
·Q. Three and vourself to "'"horn you have re-

f erred? A. Yes, o/ sir. 

By the Court: 
Q. Now, I assume your crew go.t the revenue 

from the parking1 A. Yes, sir; the benefits. 
Q. The benefits 1 A. Y.es, sir. 
By l\fr. Drewen : 
Q. ,Vas there a strike of the stage hands there 

at that time 1 A. No, sir. 
Q. Prior to that time 1 A. No, sir. 
Q. Never at any time 1 A. I don't rem,en1ber 

any strike at the Broadway Theatre. 
Q. Well, now, l\1:r. Hughes, you -are a member 

of the stage hands' local, aren't you 1 A. Yes, 
SU. 

30 

40 
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Q. You would remember a strike there, would 
you? 

Mr. Leonard: Are you cross.-examining 
your ovvn wi tnes •s? 

Mr. Drew en: No, I am not. I am ask-
10 ing him the question. 

20 

30 

L_l: 0 

Mr. Leonard: \ i\That has that got to do 
with this? 

The Court: He says there was no strike 
there. Why waste time? H·e says ther e 
was none. 

Q. 1\fr. Hughes, isn't it a fact that there wa s 
a strike of the stage hands at the theatre some-
time before this sign was ere .cted? A. No, sir. 

Q. vVhich you attended? A. Before then? 
Q. Yes. A. Before we ever had a parkin g 

space ? 
Q. Yes. A. Not as I know of. 
Q. ,v as there any since then? A. No, sir. 
Q. \Vhen was, this parking space donated to you 

boys by Mr. Reade? A. I think during the yea r 
1925. 

Q. And during the early summer of 19215? A. 
Yes. 

Q. v\That? A. Yes, around there, I am prett y 
sure. 

Q. And were all o.f the proceeds to go to you 
boys, or a portion of it? A. All the proceeds ? 

Q. Yes. A. Just to us boys; yes, sir. 
Q. vVell, part of it was to go to 1'1r. Read e, 

wasn't it? A. I-Iow, from parking? 
Q. Any part of it? A. vVe never made any 

agreement. 

Mr. Leonard: What a~e you referrin g 
to? There are two parking spaces. 
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Mr. Drewen: Let us alone, Mr. Leon-
ard. We wi]l get along, Mr. Hughes and , 
1. 

1'1r. Leonard: I ask counsel to s.pecify. 
The Court: He may make his general 

answer iand then he may he specific. 1 O 
11r. Leonard: I submit I am entitled to 

know what part he is referring to whether ' 
he is ref erring to the part owned by Mrs. 
Reade or the part owned by Mr. McI{enna. 
The witness has not said a word about 
that. 

By the Court : 
Q. Did Mr. Reade receive any of the proceeds 

of the parking space donated to you boys? 20 

Mr. Leonard: That is objected to un-
less. it specifies what parking space they 
refer to. 

Q. Did Mr. Reade receive ·any of the benefits 
from any parking space donated to you boys? 
A. Not that I know of. 

By 1Ir. Drewen: 
Q. V{ho made this arrangement with Mr. 

Reade with regard to the donation of the park - 3 O 
ing space? A. I did. 

,Q. You did? A. Yes. 
Q. Now, when you answered this Court and 

said, ''Not that I kno,w of,'' you would know, 
vvouldn 't you, ,Yhether or not there: was any ar-
rang~ment with Mr. Reade for payn1ent of part 
of this money to him? A. I would know? 

Q·. Ye,s,, you made the arrangement with him 
didn't you? A. I made an arrang ,e-ment with 4 0 
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Mr. Reade. I ·will tell you just how it 
started, if that is what you want in the· ease. 

Q. Go -ahead. A. I went to Mr. Reade to ask 
him what he was going to do with that space 
where he built the stores, an open lot there. I 

10 told him the boys would like to have it for a park-
ing space there ; and he says, '' Go ahead and use 
it,'' and we did. vVe never n1ade any arrange-
ment to give :Mr. Reade any of our m,oney or 
anything from it. 

Q. What about the :.McKenna property, upon 
which this par king space was- A. We had no 
permit of any kind to go on the McKenna prop-
erty. I got the property frm.n Mr. Reade, his 

20 place, and we took it in our own hands. 
Q. ,Vhen did you put the sign on this McI{·enna 

30 

property? 
:Mr. Leonard: It does not appear that 

it is on there. 
Mr. Drewen: 
The Court: 

him. 

Oh, yes; it does. 
One mom,ent. Let's ask 

By the Court : 
Q. Wlrnre did you put the sign, Mr. Hughes ? 

A. ,Ve put it one side, I guess it was over on 
Mr. McKenna's property. 

Q. How did you con1e to put the sign on Mc-
I(enna 's pro ,perty? A. I-Iow did we come to put 
. t 1 . 

Q. Yes. A. ,Ye just sin1ply put it up there. 
Q. Just put it up? A. Yes. 
Q. Did you have pennission from any one ? 

A. I didn't have pern1issjon from any one. I 
40 just turned it ov,er to the rest of the boys for 

then1. 
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By l\1:r. Drewen: 
·Q. How Iong before this sign was ac.tually put 

up was it that you had your talk with Mr. Reade 
about it? A. Ho-w long afteT? 
. Q. I-low long before you put up the sign was 
it that you had talked with Mr. Reade about it? 10 
A. Just repeat that. 

('Question repeated.) 

A. Oh, I talked to Mr. Reade first before I •ever 
put the sign up. 

Q. Yes, how long before you put the sign up? 
A. I-Iow long befo.re I put the sign up? Diuring 
the same year. 

Q. How ma.ny weeks before ,1 A. I couldn't tell 20 
you that. 

Q. How n1any 1nonths before 1 A. It was in 
-I think n1aybe it ·was in June. 

By the Court : 
Q. Did you tell Mr. Reade you ,V'ere going to 

p~t the sign up 1 A. No, I didn't tell hin1 any-
thing about it. ,Ve just put that up for our own 
selves. ,Ve told l\1r. Reade nothing. He never 
asked us anything. 

By Mr. Drewen : 
Q. He never asked you anything1 A. No. 
Q. And Mr. Reade parked his car there, didn't 

he 1 A. 1Y es,, sir. 
Q. And he was there practically every day hin1-

self? A. Not every night. 
Q. Every day, I said. A. No, sir. 
Q. Every other day1 A. I couldn't tell you 

that. 

30 

40 
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Q. Two or three times a week ? A. No, I don't 
know that. 

Q. How often was he there? A. I haven't any 
idea. 

Q. Have no idea whatever? A. No, I know he 
1 n ·vtas there. 

-Q. How often do you know he was there? A. I 
can't answer that. 

Q. Can't you give us any help whatever_? A. 
I will give you all the help I can a.bout 1t. I 
don't remem ·ber just how many times :N[r. Reade 
was there. 

Q. Did you ever ask Mrs. R,eade after that 
about parking on this property ? A. Mrs ,. Reade ? 

20 Q. Yes. A. No. 
Q. "\Vhere the stores are built now? A. No. 
Q. You never spoke to her about it at any 

time ? A. No, sir. 
Q,. After the stores ·were built in 1926, you con-

tinued to use the 1\1cI{enna property for the park -
ing, didn't you ? A. We still park in there - till 
this day. 

Q'. In there, you chaps, you boys, you are still 
parking there ? A. Yes. 

30 Q. And you are still using it to this day ? A. 
Yes, sir. 

CROSS-EXA1\1INATION by Mr. Leonard: 
Q. Mr. Hughes, there ,vere hvo signs, weren' t 

there ? A. Y e·s. 
Q. One sign indicated on the photograph? A. 

Yes, sir. 
Q. A,nd another sign upon 1\1:rs. R-e.ade 's prop -

4 0 erty ? A. Yes. 
Q. I ask you if you can find on any of the se 
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photographs the other sign. You didn't include 
th e other sign upon Mrs. Reade's proiperty? A. 
No. 

Mr. Stokes : '-There is none there. 

Q. At the tim-e this sign which the plaintiff 10 claims was entirely upon his property, where was 
th e other sign? A. Down on Mr. Reade's prop-
erty. 

Q. The property upon which the stores were 
built ? A. Yes, one way was in and the other way 
was out. T}:ie sign ,vas marked. 

Q. You painted the sign, you say? A. I just 
filled them in, that was all. 

Q. "\Vho worked on those signs? Who pre-
pare d the.m? A. I think Niles, a sign painter by 20 
the name of Niles, did the lettering on them. 

Q. And who was responsible for the lettering; 
that is, to say, who gave him the lettering? A. 
The boys on the stage. 

Q. You made it up yourselves? A. Yes, sir. 
Q. Did Reade have anything to do with the ex-

pres sion ''Donated by Vv alter Reade'' 1 A. No, 
sir. 

Q. That was all done -by you? A. Yes, sir. 

RE-D IRE C T E X A 1\1 IN AT IO N by 1\!Ir. 
Dre-wen: 

Q. "\Vhich passag-e,;vay was in, the Reade part 
or the Mcl{enna part, or any on each? "\Vhich 
was it ? A. Well, they could either go in both 
ways. We had no objection, but tih,ey had that 
marked that way and -the· police · of Long Branch, 
they gave us prot-e·ction. 

30 

Q. \Yell, which, as a matter of fact, was used 4 o 
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for entrance 1 A. vVell, it didn't make any dif-
ference. 

Q. ·vlhat did you mean before? A. Well, up 
this way to the lunch wagon, down Broadway 
from th e theatre. 

10 Q. What did you mean before when you said 
that one side was for entranoe and the other was· 
for exit 1 A. I did. 

Q. "\Vhat d_id you n1ean by that? A. vVell, up 
towards Broadway, the other side, if cars would 
come in that way they would come that way, we 
always tried to make it that way. · After the y 
passed that ordinance they went in this way and 
came out the other. 

20 Q. \Vhat did the other side read? A. Just th e 
same, said donated by Reade. 

Q. Just the same as this sign? A. Yes. 
Q. This doesn't say in or out, does it, on thi s 

side 1 A. You can't see it on there. 
Q. Can't you ~ A. I couldn't tell you now. I 

am telling you just what was on them, is all. 
Q. vVell, that is what I am asking. 

("\Vitness examines photograph.) 

3 o A. No, it doesn't show on there, but there reall y 
was. 

1Q. Where ~ A. Right dovvn to the botton1 her e, 
right along dmvn here son1ewhere. 

Q. Right along down here somewhere wher e 0? 
A. Right at the bottom, just a little sign, it said 
''In. ' ' If you have got a glass you could see it. 

Q. I ,;vill let you see· if you can find it with a 
glass. I ·will give you now the official magnify-

4 
0 

ing glass. A. I a111 telling you i't was there. 
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By the Court : 
Q. vVhat was the word? A. "In." Jus.t that 

one little space. 

By Mr. Drewen: 
• 

1Q. Do you find it there~ A. No, I can't see 
it, but I know it was on there. lO 

·Q. And the other one said ''Out,'' no question 
about that there~ No question ahout what the 
other said at that time~ A. One was ''In'' and 
the other was ''Out.'' 

Q. What street did the other sign face the 
"0 t" · ' u sign, as you say~ A. Broadway. Tbey 
were both on the Broadway side. 

The Court: They just went in and cir-
cled around and came out. 

20 

Q. How far from this one? Can you indicate 
to us by photograph? A. Suppose I just tell you 
roughly, will that do? 

Q. If you don't make it too rough. A. I don't 
even know how deep }.1:r. Reade's lot is across 
th ere. I in1a.gine about 75 feet. I can't give you 
any definite answer, any measurement on that. 

Q. 75 feet fron1 this sign~ A. Yes. 
9· ~hown in P-12? A. Yes, down this way. 30 

This 1s the Broadway side here. This way you 
come down from the Broadway Theatre. ,The 
lunch wagon -and alley goes through there about 
75 yards, I guess. ' 

,Q. 75 yt1.rds , you say now. "\',\7hich do you mean 
yards or feet ? A. "\¥ ell, yards. ' 

Q. 75 yards 1 That is 225 fe,et? A. Well, I 
don't know. 

Q. You don't me-an tiha:t, do you 1 A. 7,5 fe,e,t. 4 o 
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Q. 7'5 feet then 1 No,v which is it 1 A. 75 feet, 
I guess. I don ~t know how ·wide :Mr. Reade ·'s lot 

The · Court: ,Ven, that is ihis ansvver. He 
is giving us the · besit he can. 

Q. ,Vhen the Readeis put the store ·s on t1heir 
vacant lot how did they g·et out then with the 
cars 1 A. Why, there is three differ -ent vvays ,of 
getting out ther 1e. 

By the Court: 
Q. What .are the three different ·\"vays 1 A. Une 

is an alley go·es down by the Phil Daly fire engine 
house on Broad ·way near Sec,ond Avenue; then 

20 one leads out Broadway. That lot is s1till open 

30 

yet. rr1hey used it every day, eve•ryhody. And 
one at Belmont Avenue. That is- three ways. 

By Mr. Leonard: 
Q. \Vhen was the sign taken do:wn, do you 

know ? A. I don't know. 

"\VILLIA :M COLONIE, sworn for plaintiff. 

Dir ect-ex,amination by Mr. Drewen: 
Q1• Wher -e do you live ? A. Long Branch. 
Q1. And how long have you lived in Lon g 

Branch '? A. About twe,nty years. 
Q. And what is your busin ess 1 A. Landscap e. 
Q. Are you a landscape gardener 1 A. Yes. 
Q. Did you at any tim e go with :Mr. 1YicKenna 

to look at th e top soil on this property in Lon g 
40 Branch ? A. Yes. 

Q. Yes, you did ? A. Yes. 
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Q. vVhen ·was that ? A. Well, it was a. Friday 
I think. ' 

Q1
• Last Friday? A. Y,e1s1. 

Q. And while · yiou were the ,re did you look at 
~he tops ,oil that there is left there on these pr ,em-
ise s? A. Y,es. Io 

Qi. Do you in your work as- a landscape · gard-
ener- A. Y.es, :sir. 

Q1. Buy topsoil? A. Yes., sir. 
Q. Ar ,~, you familiar with t:he value of tiopsoil 

,of the lnnd that you s,aw on this property? A. 
Yes . 

~- How much is. it? vVili.at is the · value of top-
sioil ? What d? y;ou pay for it? A. W1eU, topsoil 
you get tops ,oil for $1.-50 a. load, then $1.25. th~ 20 
lowest price is a dollar a 10:ad; you can't g:et it 
less than that. 

Q. How many cubic yards to a load? A. It is 
a yard to a load. 

Q. One yard in a lo.ad? A. Y-es. 
Q. From 192-5 to 1927 v,rhat was the eost of 

t ops?il f A. Well, now, that is very hard. Be-
fore it was so cheap. 

Q·. "\Vhat did it cost in 1925 and 1927 a dollar 
50_ cen ts_or $2 ? A. I don't know. I kn~w I be i~ 30 
t hi s busines ,s about sieven y;ears, to work for my-
self . I have been s·even years in busines,g, :for my-
self . 

Q. When did you say that this 1 stuff cost $1.50 
to $2 a load ? A. Right now. 

Qi. Now ? A. Y.es. 
Q. H•O-\Y long ·ha1s it been $1.50 to $2 a load"' 

I don't know. · _\, 

w Q. For two years has it he•en that way? A. It 40 
as ~hat four or five ye1ars 1 ago, but the la•st price 

I paid a dollar a load. 
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CROSS-E -XAMINATION by Mr. Le·onard: 
Q. Do y,ou grow flowers -~ A. Y~s. . 
Q Is the kind of dirt you saw in this lo•t the · 

kind of dirt you would: use for flowers~ A. N °, 
1 O the dirt f,or tihe flo:vv•e-rs you would us-e about $3, 

a load. d' Ill A 
Q. You ··woukLn 't use· this kind of_ irt · · 

Well use it for filling, use it for grading. 
Q. 'Do you us•e topS'oil f,or gra.ding A. Ce·r-

tainly. 

JOHN CLAYTON, sworn for plaintiff. 
20 

Direct-examination by l\1r. Dr ,ewen: 
Q. "\}\There · do you live, Mr. Clayton~ A. _I am 

living in Shadow Lawn Manor now; that 1s on 
the Oakhurst side. 

Q. And what is your business, l\1r. Clayton~ A. 
Landscape gardener. 

Q1. And how long hav •e you been a landscape 
gardener~ A. About t·wenty-six y,ears. 

Q. And have you worked as a landscape gard -
3 O ener in and around Monmouth Oounty A. Mo-st 

of the time, yes, sir. . 
Q. Did you go at any time to look at :~e _q11ahty 

of topsoil on a piece of property adJ01n111.g the 
Broadw.a.y Theatre in Long Branch ~ A. No, I 
never went ·with l\1r. l\1cKenna. I never vYent 
the•re for t·hat purpose. 

Q. Did you go? A. I ·went there. I hav ·e be·en 
over the property. I am acquainted ,\7ith the top_-

40 soil and the lay of the ]and. Two years ago I 
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was ili..ere and drov ,e my hors•e1 on there and tied. 
I was on the land but I didn't know anything 
about :Mr. McKenna. 

Q. Are you :a,cquaint ,ed with the quality .of the· 
topsoil tha:t there is on that land or was on that 
land f A. Well, it s-eemed to be good tops 1oil. I 1 O 
didn't dig into it. It lookied all right to me at 
tha ;t time,. 

Q. Are you familiar with the -co.st and value of 
t,opsoil that is us,ed in your gardening~ A. Well, 
we give about a doUar :a 1o:ad for it. 

Q. How much is a, load f A. Including a 0e·r-
tain amount of subsoil with it, a load is a yard. 

Q. A cubic yard~ A. Yes, we US'e jiffy carts. 
They are dump carts. That is· a dollar. 20 

J. ED,V ARD HO,VLAND, sworn for plaintiff. 

Direct-examination ·by Mr. Drewen: 
Q. Mr. Howland, where do you live1 A. Sea 

Bright. 
Q. What is your busine ,s1s 1 A. Contracting-, 

superintending, eontraicting. 3 0 
Q. You are as 1sociated in busine ,s,s with your fa-

ther, are , you no~ 1 A. Y e·s, sir. 
Q. What is the nan1e under which y,ou and your 

father do business 1 A. It is. his name, Jesse A. 
Howland. 

Q. How long have you he,e:n asisociated with 
your father in that busines ,s A. Well, all my 
life; work.ed at it at least fifte ·en y,e:ars. 

Q1
• Did y,our fat.her or your conce-rn do any ex- tJ O 

cavating or any removal •of topsoil from the prop-
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erty adjoining the Broad'vvay Theatre in Long 
Branch, next to it and running from Belmont Ave ... 
nue to Broadvvay1 A. No. 

Q. You didn't 1 A. Jo. 
Q. Did you do any contracting work ther ·e on 

l 0 that pr ,operty .at all 1 A. Not that particular 
prope,rty. 

Q. vVhich property did you? A. vVhere the 
stores are. 

Q. W11ere the st·ores are? A. Yes, sir. 
Q. Now, :Mr. Howland, showing you Exhibit P-

16 and calling your attention t,o this end he,re 
as the Broadway end of the , property and this , 
down her,e, as to the Belmont Avenue · end of the 

2 o property, and tillis here as Broadway Theatre, on 
Broad ·way- A. I know the property. 

Q. You know the , lay;out, don't you 1 A. Yes. 
Q. vVhere was your excavating ·work done 1 A. 

v\7hy, done down in here. 
Q. \Yill you indicate with R penciH 

C\Yitness marks.) 

A. That is Second Avenue, there is the build-
ing here on the south, the east line of the Read 'e 

30 building. I ·would say it ·was somewheres in her e. 

40 

Qi. Did it come ,out to the Broadway line, you r 
excavating? A. I think ,,~hen we s1tart ,ed it was in 
some feet , say twenty-five or thirty feet. 

Q. But it had already been excavated from th e 
Broadway line, had it? A. Y,es. 

Q. In from the Broad·way line at the point tha t 
you have made and I have put a ring around it ? 
A. Yes. 

Q. Now I'.ff\Y close to that line, to the left of the 
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space you 'hav,e, indicated, did the excavation 
come? A. That I don't know exactly. 

Mr. Leonard: Did y,ou say to the left or 
to the right? 

Mr. Drevi1en : To, the left, he, said. 

Q. What is the work done down here ,? I say to 
tho line to the left of that space, how near to that 
line did the excavation com,e•1 A. As I recollect 
mo,st of all work was ove•r near the , building on 
the east. ~Te· didn't take , much material -out be-
cause we, didn't get good results, and it was bette,r 

10 

to go buy it tihan get it for nothing. 
Q. What do you meian, couldn't get go,od re- . 

sults,f A. Couldn't get enough. All we hauled 20 
at that tim,e, was two trucks there,. 

Q. Two trucks then~ doing what f A. Carting 
ma:terial. 

Q. What kind of materiaH A. vVell, s·oil and 
sand, clay. 

Q. And when was that that those things - oc-
curred t,hat you are now t,e,stifying to, Mr. How-
land? A. Well, whatever tin1e that that excava-
tion was going on. Fr ,om the te,stirnony it was in 
1925, the summer. 3 O 

Q. The sum.me•r of 1925,f A. I would say ea,rly 
summer. 

Q. Row long were you there on this property in 
connection with your work or your fathe •r's work 
in taking material away? A. Probaibly not ov,e,r 
thre •e or four times, jus 1t f,or a few minutes at a 
time. 

Q. On separate days or always on one dav on 
the s.ame day? · A. W,ell, different days. V' 4 o 

Q. Wjll you describe t,o the Court and jury what 



136 

J. Edwa ,rd How.Zand-Direct 

you mean .. when you .say you couldn't get enough 
at that time f A. There we1re too many others 
·taking the ,same mate ·rial awa.y. 

Q. What do you mean by that .f A. Well, the ,re 
was pr ,obably eight or ten trucks would pull in 

1 O there and we would go, up with our trucks and 
the,r,e would be some truck in the w.a.y, pr ,obably 
stuck. And the · trucking was a big item. 

Q1• Do you know the owners of any trucks t:ha:t 
y,ou saw theTe beside ,s, your Oi\Vn f A. W,eU, Mr. 
Gaskin 's boy;s, were , there. 

Q. Any ,others f A. I just don't know which 
ones, but thete were s,eiveral of them. Lore-no, 
Robert Loreno. Any ,other trucks I didn't take 

20 particular not .ice. 
Q. Is it Loreno or :M:,ore·no f A. Lor ,eno. 
Q. I ,show you photographs, Mr. Howland, in 

evidence, P-12 and P-13, and ask you if you can 
recogniz ,e the bui1dings and the · sign there, th e 
parking · sign there, as m:a.rking the point at which 
you entered this property at the time the· excava-
tion was going on. A. I remember s1e·eing a sign 
there. I have parked in the property. That is 
either the R.e,ad,e property or ·whatever-I dlon 't 

30 know what line there is there. 
Q1• vVell, overlooking that for the moment-

By the Court: 
Q. When you parked how did you come, out f 

A. I al-ways went in near the lunch wagon .and 
went. out t,he, other way. 

Q. vV}at do you mean the other way1 A. The 
other side of Broadway, to the, east. 

Q. Tm,Yard the ocean, nearer the , ocean f A. 
ti {) 

Yes. 
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Q. Went in one way and came out the otheT f 
A. I did. 

B_y Mr. Dre ,we,n: 
Q. Now eonfining y,our attention to this time · 

when the -exea.vation was going on was that sign 10 
there then when you drov ,e, your tru0k in there to 
make the ex-cavation f A. No. 

Q. It was not there then 1 A. No, couldn't 
park there. 

Q: No, I am not talking about parking. I am 
tallnng about the· time , that you went. on the prop-
erty t,o, try to take · material away wihich vou did 
talr,e1 away. A. There we·re no• signs. This was , 
preliminary to that. Y•ou couldn't park there. 

Q. Preliminary to what 1 A. Well, it had to be, 20 

graded. You couldn't get in there with a car. 
Q. Why could.n 't y;ou park the·r1e• at that time 1 

A. Well, ,vhen they took tihe debris material you 
would ·have · to run in on the , sand. There was 
nothing ther ,e· but sand, probably a little clay 
there. 

Q. Before what you call the preliminary work 
:;\.ras done what was the · c,ondition of this , property 
1n t,he-re where the 1 parking subsequently took 
plac,e,f Why couldn't you park there he.fore the 

30 

preliminary work was done~ A. I think-I can't 
say for sure-I think there · was some cinders that 
had to, he, put in there, or gravel. 

Q. Well, w.a,s it. nece,ssary to take , anythincr out 
to grade t,his property~ A. N,e,cessary~ 

0 

1\1:r. Le,onard: What property~ 
Mr. DrevYen : On this property alongside 

the treatre, from Belmont A venue to 4 o 
Broadway. 
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Mr. Leonard: You mean just Mr. Mc-
Kenna's • :or the ; portion owned by Mr. 
Reade1 

Mr. Drew ,en: I n1e1an Mr. ~1:cl{enna '.s 50 
feet, it was. 

A. ,1/ ell, I am talking about parking spa ,ce in 
general, not just that. ~O feet. 

Q. Well, if that is all •one· parking space tell us 
about it, if it is all one thing. A. Well, after I 
w,o,rk,ed in there, afte ir the thing ·was completed 
ready to take · cars, it was 1 about level. 

Q. It vYas· about level 1 A. Y,e,s. 
Q. All right. H·ow wa,s it be·f,o.r,e1 A. "\\Thy be-

fore • at the street it probably started a;t nothing 
20 and went up pro •ba.bly a couple feet high. 

Q. On wihich st:rie,eit do ~ou mean, Broadway 1 
A. Broadway. 

Q. And aside fron1 its elevation that you speak 
of w,a.s there anything ,e,ls,e in the condition of the 
soil t,here that had to be changed before · parkin g 
could be done th ere 1 Do I n1ake· myself clear to 
you 1 A. N·ot quite. 

Q. Mr. Howland, you said before that this work 
3 0 of e:x,cavating and taking out this material wa s-

preEminary to the parking; is, that right 1 A. 
Well, I don't know whether they would consider 
it prelimin,a,ry, by taking it out, I would say, in 
order to make it fit to park, would have to put 
something back on it in the line o.f cinders or 
grav ,e1. 

By the Court: 
Q. Prepare it for a parking spa0e A. The 

40 cars ·would sink in. 
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Q. You couldn't use it in the rough 1 A. No. 

The Court: All right. Go on. 
By Mr. Drewen: 
Q. Now, this preliminary work that you have 

mentioned, ref.erring to Exhibit P-16 and calling 10 
your attention to this tract from Brioadway to 
Belm:ont Avenue, this . tra ,ct hetwe -en these lines · 

' ar ,e you familiar with tihat 1 A. More so with the · 
Broadway part, but I have noiticed it. 

Q1
• Here is the , lunch wagon at the · Broadw:ay 

end. Directing your a Uention to that spac,e 
there, ove-r how much of that are •a will you indi-
cate that you :Saw this , preliminary worik of ex-
cavating and preparing this place for parking, 20 
you s:ay, going on 1 A. vVell, ~nhen we were work-
ing there , the work had started a:t thiis-point next 
to the furniture house east _ of the storie building. 
That would be the ea.st line ,of the Reade prop-
erty. It was in her ,e, and that is where , we 
stopped carting, hefor ,e it got ov,er to this point 
which I have ,any knowledge. That is when we 
were ·working there, and I don't know even now 
just how far that line go,es the 1re ·. 

Q. Had you subs ,equently acquired any knowl- 3 o 
edg,e, ·as to the excavating ,of this other property 1 
A. No, I didn't even know _that it was excavated. 

Q. Your fat 1her is not hom,e, I understand. He 
is in Florida? A. Florida. 

By 11r. Leonard: 
Q. That furniture hous-e you refer to is to the 

extre ,me e.a.st of Mr. R,eade' ,s property, isn't it 1 
A. East. 

Ad . d . 40 , ·Journe fall March 7, 1928, at 10 A. M. 
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Freehold, N. J ., March 7, 192'8. 

Trial of the cause resumed at 10 A. M. 

JEiS:SE GREEN, sworn for plaintiff. 
10 

Direct-e:x:amination by Mr. Stokes: 
Q. Mr. Green, where do you live·? A. Long 

Branch, N,erw J ,ers 1ey. 
Q. And ho,w long have you lived at Long 

Branch, N,e,w J ers ,ey? A. Thirty-two • years ·. , 
,Qi. Do you know Walter Reade, the defendant 

in this action? A. I do. 
Q. And were you ev•e•r 1n his employ? A. I 

20 was. 
Q. And for how many years? A. About 

twelve years. 
Q. kbout June, 192•5,, did you know the lot of 

M,cKenna 's next to the theatr 1e·? A. Ye·s-, sir. 
Q. And how l,ong had you known that lot? A. 

Well, as long as the thea ,tre has been built. 
Q. And on or about June, 1925, did you have 

a conversation with Mr. Reade 1 A. In r•egards 
to what1 

3 0 Q. In regards to that lot or the soil thereon. A. 
Yes, sir. 

Q. And how did you com,e, to have that conv,er-
s,ation with 1\1:r. Reade? A. I saw an ad in the 
Long Branch Re,cord' where the ad re-ad that dirt 
would :be· giv,ein away. 

Objeiet,ed to. 

By t,he Court: 
40 Q. As a r,esult of s·eeing it what did you do? 

A. Called on Mr. Reade. 
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By 1\1:r. Stok ,es: 
1Q. ,Vhy did you call on Mr. Reade1 A. vVhy, 

to g•et pe-rmis,sion to take that dirt away. 
·Q1

• What led you to call Reade? A. I was to 
call-

Mr. Leonard: I mo,v,e, to, s,trike it out. 10 

Q. I don't mean that. Was the-re anything in 
connection with the ad that mention€d Reade's · 
name? A. Yes. 

Object ,ed to. 
The Court: Strike it out. 
Mr. Le·onard: May I at this time ask him 

one, question? 

By Mr. Leonard: 
Q. Did you rem,ove• that dirt? A. Not myse'1f, 

my men did. 

By the Court: 
Q. U nd·er your direction? A. Y e,s,, sir. 
Q. As a result of it what did you do 1 A. 

Called up l\1r. Reade. 
Q. And had a c,onversation with him? A. Had 

a conversation with him. 

By 1\1:r. Stokes: 
Q. Had a -conversation with him 1 A. Yes. 

1Q. As a re·sult of that conv,ersa ition what did 
you do? A. Had that man eome there with his 
trucks to remove , the dirt. 

Q. vVhy did you have a man co1ne there to re-
move the dirt? A. On account of Mr. R,eade's 
orde·rs. 

20 

30 

Q1

• That is what I want; what is Mr. Reade's 
oride-rs to you? A. H,e told me not to take all the 4 0 
dirt, level it up vYi th the sidewalk. 

.. 



.. 
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Q. And how much did you take after tihat 1 A. 
,.v e carted for two days. 

Q. With what1 A. Trucks. 
Q. At the end of two days what happened, do 

you know 1 A. vVeU, the man that I had the deal-
1 O ings with to remove tihis dirt he said there was 

othe •r trucks the ,re•. 
· Mr. Leonard: I ,obje,ct, if your Honor 

please. _ 
The Court: Y,es, don't tell what he told 

you. It is. hear ,say. 

Q. Did you have a letter from Mr. Reade1 A. 
Y.es, sir. 

2 o Q. In reference to, this dirt 1 A. Y e-s, sir. 

1Ir. Leonard: Well, produce • it. Don't 
go into the · contents of it. If they don't 
produce it I move to s1trike , it out. 

1fr. Stok ,es: I am not asking the conte·nt s 
of it. 

Mr. Leonard: Oh, ye·s, you did. 
The Court: Never mind. The letter is 

the best evidence. 

30 Q. '\Yhat did ~1r. Reade say to you, not in a let -
ter but in a conv•ersation that you had with him , 
about this dirt 1 Give us the whole conv,ersatio n 
as you recall it, will you 1 A. He told me to tak e 
the dirt. 

Q. ,Vihat did y,ou say to, hin1 :firs.t and what did 
he say to you 1 A. I asked him if we leveled it 
off even with the· sidewalk if I could have the dirt , 
and he told me yes. And I w,ent to this nian and 

40 tolcl him about this dirt. 

Objected to. 
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Q. Not what you said t.o• him, what you siaid to 
Reade. A,s, a re•sult of that you did hire some-
body to take • that dirt away1 A. Y.e,s. 

Q. Y,ou were familiar with that lot, you say, for 
many years 1 A. Y.es. 

Q. Can you tell the Court and jury what the 1 O 
height of tihe, lot was abov,e, the sidewalk, the · gen-
era l contour of that land 1 A. Wen, I •should 
imagine you could take it all the way from about 
four feet above the level of the sidewalk. 

Q. Do you know where the lunch wagon was 
locatied on that lo,t 1 A. I do. 

By the Court: 
Q. Wiher:e, did you t:ake, the · dirt, or your em-

ployees 1 A. Whe·re did we· take the dirt 1 2 0 
Q. Y,es, from what part of the tract there ,1 A. 

Well, we commenced to 'tak,e it from all ov,e·r the 
tract , the· sidewalk le,vel, and we com·m·enced with 
tho~e· trucks there and to,ok it all over there. 

By :Mr. Stokes: 
Q. vVhere did you tak ,e it wi1tJh re·fe·rence to the 

lunch ·wagon ·whic.h is1 lo,cated hehv ,een the • theatre 
and Broadway1 

B ('', () y the Court: 
Q. vVith reference · to the theatre where did you 

take it~ A. \Ve commenced :a.t the we·st end, I 
think, and work ,eid! west. 

Q. East end or- A. East ·end, Judge. 
Q. That would be the ocean side 1 A. Yes, 

sure ·; the· ,ocean side. 
Q. And wo-rked we•s:t1 A. Yes. 
Q. How far did you go west 1 A. vV ell, we· 

didn't e·xactly work-until -we got down to the 4 0 
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siderwalk lev,el we kept working west, got the to;p-
soil off first. 

Q Ho,w far ,ve.s:t did you go? A. I think vve 
had. worked up to the lunch wagon when w,e, quit. 

Q. D1id you go beyond the lunch wagon? A. 
10 Not my men. 

By 1\1:r. Stok ,es: 
Q. vVas it about in the re,ar of the lunch wagon ? 

A. My men didn't touch it the ,re. 
Q. Didn't touch it there? A. No, the other 

truck was taking it there,. 
Q. Were you doivvn there · while thes 1e, other 

trucks wer ,e, working there? A. Yes. 
Q. And did you se,e, other trucks removing the 

20 dirt ? A. I did. 

30 

Q. Both alongside of and back ~f the lunch 
wagon along the , theatre? A. Yeis, sir. . . 

Q. I see fron1 this photograph marked Exhibi t 
P-7 th ere s,e,ems to be a walk along t:he ea.st wall of 
th e theatre building. Is that so or not? A. A 
walk ? 

Q. yes. A. You n1ean the east side of th e 
stor es on the east side of the theatre ? 

Q. ,v ell, east side, yes, facing on Bro ,adway. 

The Court: He says not on the east side 
of the theatre. 

Q. I mean on the edge of .. he stores. A. Yes, 

sir. . 
Q. "\Vith that th eatre sign on top of it ? A. Yes, 

sir. · 
Q. I-Tow high is that passageway up ~her~ 

where it has been extended at the present time· 
,1 O A. I judge about four feet. 
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Q. I see on this san1e photograph a lot of radi-
ators in back of the lunch Vi7-agon and next to the 
east wall of those stores. Do you know whose 
they were? A. No, sir. 

,Q. Do you know whether there were any large 
trees upon this property at any time? A. There lO 
was. 

Q. I show you photograph P-5 and ask you if 
you see those two large stumps upon this photo-
graph and ask you where the trees ·were with ref-
erence to about where those stumps are lying at 
the present time ? A. Well, one of them was right 
on the southeast eorner of the theatre and the 
other one was back right near the lunch wagon. 

Q. The high building sho .. wn in this photograph 20 
is the theatre? A. Yes .. 

Q. And the building in front, facing on Broad-
way, is what you call the stores? A Yes, sir. 

Q. Are these signs shown on this photograph on 
th e property of :Mr. McI{enna? 

Mr. Leonard: I object unless he is able 
to identify Mr. Mcl(enna 's property. 

·The Court: Yes, that presupposes knowl-
edge. 

Q. Do you know where Mr. McKeuna 's prop-
ert y was ? A. Yes. 

Q. Where was it ? Just describe what frontage 
he had on Broadway. A. I should judge~ 

Mr. Leonard: I object. vVe want facts. 
The Court: Unless you know. 

A. I will say fifty feet east of the stores. 

30 

Mr. Leonard: I would like to ask Mr. 40 
Green ·whether he knows . :Mr. 1\,Icl{enna 's 
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property before he goes on and tells : what 
is on it. . 

l\fr. Stokes: Go ahead and examine him. 

By Mr. Leonard: 

10 'Q. You say it has fifty feet frontage~ A. Yes , 
about fifty feet. I wouldn't say the exact. 

Q. Facing on Broadway~ A. Facing on Broad-
way. 

'Q. You say you won't be exact~ A. No, sir. 
How could I be~ 

1Q. I don't know. A. Well, that is: what I want 
to know. 

Q. And how far to the rear did it go~ A. I 
think the property runs hack there to Beln1ont 

20 Avenue. 
Q. In a straight line ~ A. No. 
Q. vVell, the first course running from Broad-

way, hovv far does it go back~ A. Around 100 
feet, maybe 150 feet. 

Q. Either 100 or 150 feet; and then where does 
the cour se go ~ A. ,i\7bere does what go~ 

Q. The course. A. The course, it goes to th e 
eastward and then goes out-

Q. I-low . far to the eastward~ A. Oh, I don't 
30 know. I never n1easured it. 

40 

Mr. Leonard: I submit he is not quali-
fied. 

The Court: I disagree. I think he iden-
tifies the property. 

( Objection noted for defendant as 
ground of appeal.) 

The Court: I will allow the answer. Go 
on. 
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By ]\,fr. Stokes: 
Q. Do you know where the signs shown on P-5 · 

is on l\fcKenna's property, with the exception of 
the Chrysler sign~ 

The Court: If you don't kn0w, say so. 10 
A. Yes, that was on the property. 

By the Court : 
Q. vVell, you are not testifying that you say 

your men took that topsoil off from the Mcl{enna 
lot, are you~ A. No, sir. 

By Mr. Stokes :: 
·Q. Don't you say, Mr. Green-I understood you 

to say that you took it out near the lunch wagon f 
20 A. I said it was certainly back of the lunch wagon. 

Q. How close to the lunch "'ragon did you work¥ 
A. I think we worked right up to the lunch wagon. 

Q. If the lunch wagon only had 30 feet frontage 
as has been testified in this case, and Mr. Mc-
K enna's lot had only 50 feet, then you must have 
taken some of it. 

:Mr. Leonard: I object and ask to strike 
it out as argumentative. 
· The Court: Yes. 3 0 

Q. Are you s.ure you didn't take any off of Mc-
I{enna A. No, I can't say. 

Q. Do you know how much you tookf A. I 
don't know. vVe took some topsoil off. 

Q. I-low much did you take f A. I couldn't tell 
you how many yards. 

Q. How many loads 1 A. I couldn't tell you . 
We carted two days, I know, fro1n the property. 

Q. You first said you didn't take any from the 4 0 
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Mcl(enna property. vVhat is the fact 1 A. In 
back of the lunch ·wagon, I said. 

Q. Are you sure it was on McKenna's lot? A. 
Yes. 

Q. How much did you take off from , there? A. 
10 I didn't take any. 

20 

Q. T:hen you · didn't take any from the Mc-
l{enna lot? A. Yes. 

Q. Hmv much did you take? A. We took some 
from the east side, but I don't know how much. 

Q. But you don't know where, except from . t;he 
east side? A. East side of the lunch wagon. 

Q. Were you directed by Reade to- take any 
from the McKenna lot? A. No, sir; I wasn't. 

Q. Did he direct you not to take any from 
there? 

Mr. Leonard: That is objected to. 

A. He didn't tell me where to take it. 

The Court : I shouldn't think you would 
object to it. He says, "H_e didn't tell me 

l 't " where to tarn 1 . 

By the Court: 
Q. At any rate, he didn't tell you to take it 

3 0 from the 11:cJ(enna lot, did he? A. No, sir. 

40 

By Mr. Stokes: 
1Q. "\Vhat dirt did he say? 

Objected to. 

Q. What dirt did you talk to him about when 
you had the conversation with Reade after read-
ing the advertisement in the ne--wspaper? 

:Mr. Leonard: I object. It becon1es im-
material in that it didn't have to do with 
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the dirt on the McKenna lot, -as he has just 
testified. 

The Court: ,Vell, he told the story. As 
a matter of fact, he says he was not told 
where to get it. 

By Mr. Stokes: 
Q. Did you talk to him anything about the Mc-

l{enna lot when you talked to Mr. Reade? 

Objected to. 

A. The :Mcl{enna lot wasn't mentioned between 
Mr. Reade and I. 

10 

CROSS-EXAMINA ·TION by Mr. Leonard: 
Q. Most of the dirt you ~ook was from the prop- 2 0 

erty on which later the stores were built? A. 
Well, I won't say it was, because the s,tores don't 
run all the way back. _ 

Q. "\,Vhere the stores do stand, you took s.ome 
dirt 1 A. I did. 

Q. Considerable dirt? A. I didn't, my men. 
Q. And you knew that your men took consid-

erable dirt from the property on ·which now stand 
the new stores f A. Yes, sir. 

Q. And you kne-w that your men took consider- 3 0 
able dirt from the land lying in1n1ediately to the 
rear of the stores f 

By the Court : 
Q. Is that right? A. No, sir; it is not. 
By 11r. Leonard: 
Q. Your men confined their two day activity 

particularly to the area on which the stores no\v 
stand f A. Well, and west of the stores. 

40 
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Q. Where the stores novv stand and ,vest of 
them 1 A. "\Vest ,of them. 

Q. How far west 1 A. vV ell, up to the lunch 
wagon, I said. 

,Q. Did you pay anybody for removing the dirt 1 
1 n A. No, sir. 

Q. Did you sell the dirt 1 A. I did. 
Q. For some years you were employed by the 

Broadway Theatre Company, weren't you 1 A. 
By Mr. Reade. 

-Q. You were employed by the Broadw~y 
Theatre Company1 A. Not ,as I know of. 

Q. You were e1nployed at the Broadway 
Theatre, though 1 A. 'That is it, yes. 

2 o Q. And you were employed there how long 1 
A. About twelve years. 

Q. You were finally discharged 1 A. No, sir; 
never was. 

1Q. You just severed connections 1 A. I was not 
discharged. "\Vhat do you mean by discharged 1 

Q. I say you just severed connections 1 A. 
vVhat do you mean by discharged 1 

1Q. You don't know what discharged means 1 
A. I certainly do. 

3 o Q. All right. Then don't argue. A. I would 
like to know-

By the Court: 
Q. Were you discharged 1 A. No, sn; I wa s 

not. 

By Mr. Leonard: 
Q. You just parted company with the concern 1 

A. :No, sir. 
Q. Are you still with them 1 A. No, sir. I 

4 O was not discharged, no. 
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RE-DIRECT EXAlVIIN~T:LON by Mr. Stokes: 
Q. What position do you hold in the City of 

Long Branch 1 A. City fire line superintendent. 
Q. And have had that for how long 1 A. Nine 

years. 
1Q. Where is the entrance to the theatre of Mr. 10 

Reade, the rear entrance to the theatre of Mr. 
Reade1 

Mr. Leonard: That is objected to. 
The Court: It has al'ready been testi- -

fied to. There are two entrances on the 
side. 

Mr. Stokes: I don't think there are two 
entrances on the side at all. 

The Court : Go ahead and ask him. I 2 o 
will allow it. 

By the Court: 
Q. vVhere are the entrances to the theatre 1 A. 

It is on the east side of the theatre. 

By ~fr. Stokes: 
Q. And on whose property does the entrance 

lead from to the theatre 1 

Mr. Leonard: Objected to, unless he 
knows and is able to identify. 30 

The Court : Yes. 

Q. Have you been there this morning1 A. I 
have. 

1Q. Whose property does, the entrance lead 
through into the theatre at the present time 1 A. 
M:cKenna property. 

Q. Is there any way of getting into that side 
entrance except going over the ~1:cl{;enna prop-
erty 1 40 
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:Mr. Leonard: This testimony is1 ob-
jected to . on the ground that he has not 
identified the :McKenna property. 

;The Court: Objection overruled. He 
may answer. 

lO A. The only entrance you have that you can 
get in the side entrance is corning up the alley 
from Second Avenue into the theatre. I under-
stand there is a strip of land for a driveway 
from . Second Avenue, but I don't know how wide 
that is. 

·Q. What about the rear entrance then 1 A. 
The rear entrance you can't. 

Q. How can you get into the rear entrance 1 A. 
20 You can't do it without crossing Mcl{enna 's prop-

erty. 
Q. That is what I mean; you must cross Mc-

Kenna's property f A. Ye,s., sir. 

CONOVER GA1SKIN, Jr., sworn for plain • 
tiff. 

30 Direct-exan1ination by 1\1:r. Stokes: 
Q. :Mr. Gaskin, where do you live 1 A. 207 

New Ocean Avenue, Long Branch. 
Q. Did you remove any dirt off of the lot east 

of the stores in front of R,eade 's Theatre on 
Broadway 1 

:Mr. Leonard: Objected to for thre e 
reasons; first, that it presupposes th e 
theatre is :Mr. Reade's. Secondly, it pr e-

,1 O supposes a knowledge on the part of . thi s 
witness of the property in question. 
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The Court: And third 1 
Mr. Leonard: The third, I withdraw my 

third. 
The Court: As a matter of fact, your 

two are good. Objection sustained. 

·Q. Do you know the stores in front of the 
Broadway The,atre 1 A. Do I know them 1 Yes, 
SU. 

,Q. Did you remove any dirt from the lot im-
mediately east of the stores in front of the Broad-
way Theatre 1 

Mr. Leonard: Objected to, if your 
Honor please-east of the stores. 

10 

,Q. East of the stores in front of the Broadway 20 
Theatre. 

The Court: Oh, he n1ay answer that. 

A. Why, I moved dirt on the east side of that 
lot. 

By the Court : 
Q. You mean on the ocean side 1 A. That is on 

the ocean side, and I should judge maybe 75 or 
85 feet this wav fro1n the east side. . 

By Mr. Stokes: 
Q. Do you know where the lunch wagon 1s 

there 1 A. Yes, sir. 
Q. Did you r,emove any dirt near the lunch wa-

gon 1 A. Not thait I recall at any time. 

By the Court: 
Q. Do you know the space heitween the : stores-

I understand there is a space , there betwe-en the 
stores and the the1a:tre. A. Y es1• 

30 

40 
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you see tihem removing dirt 1 A. Wen, the,re wa.s-
carting, I should judg .e•, around 3,5 f e,et. 

Q. 35 feet from Beh11ont Avenue 1 A. I n1ean 
back from Broadway. 

Q. Back from Broadway 3i5 f.eet 1 A. Back 
10 from Bro ,adway 3fi f.e-e1t. 

Q. H·ow far in the rear of the· lunch wagon did 
you see them re,moving dirt 1 A. How f,ar back 
from the lunch wagon 1 

Q. Y e.s, from the lunch wagon. A. Fro ,m the 
lunch wagon 1 

Q·. Y e,s1• A. I should judge • 3'5· f,e.et. They 
carted most on land ther ,e,. 

By the Court: 
20 Q·. East or vv.e,st.1 A. WeU, that i•s hack of the 

lunch wagon. 

By Mr. Drew ,en: 
Q. South of the lunch wagon 1 A. South of 

th e lunch ,vagon. 

E,V AG ELOS TSALA VOUTES, sworn for 
3 0 plaintiff. 

40 

Direct-examination by 11:r. Drewen: 
Q. You speak English, I trust 1 A. A little bit . 
Q. Are you the proprietor of the lunch wagon 

that stands next to, the Broadway Theatre A. 
Yes, we h:ad it. 

Q. You had iU When did you hav,e it 1 A. 
1924 and 1925. 

Q. 1924 and 192511 A. Yes. 
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Q. When did you le,ave there 1 A. 1925, Au-
gust 151th. 

Q,. August 15, 1925,1 A. Y1e,s, sir. 
Q. I sihow you a photograph in ~vidence, E ,x- · 

hibit P-7, and ask you if that is: a photograph of 
th e r€1ar o.f the lunch wagon that you refer to. A. 10 
Yes. 

Q. Is this wall that is shown here in the photo-
graph the wall of the theatre 1 A. Yes, sir. 

Q. That is the Broadvvay Theatre~ A. Broad-
way T:lrna tre. 

Q,. Now, when you were tihe·re in charge of this 
lunch wagion did you .see men removing the dirt 
and soil-

Mr. Leonard: Don't lead. 2 0 

Q. From the p,rope·rty there~ 

Mr. Leonard: Objected to as, leading. 
The Court: I don't know wheither that is 

leading ,or not. Th:a.t doesn't suggest the 
answer. It may be yes or no. 

Mr. Drevven: I withdraw it. 

By the Court: 
Q. Did you see m-en removing t,opsoil A. Yes, 3 o 

I see it. 

By Mr. Drewen: 
Q. Point out on the picture the place -s ther ·e 

where y,o,u saw the· men removing the · topsoil. 

Mr. Leonard: I o,bj,ect to showing him the 
photograph dated May, 1927. It appears 
that this man le.ft the pre-mise.s, on August 
15, 19'2fi. U nles ,s, he -can show acquaint-
anceship with the ,conditions at the time 40 
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the photograph w.a.s made he cannot :rie.fer 
to it. 

Mr. Drewen: I withdraw the pres ,ent 
ques ition. 

Q. Does this photograph show ,the condition of 
the e,a.rth tihere as it wa,s1 when you le.ft the · lunch 
wagon in August, 19251 

Mr. Le,onard: If the Court pLeiase, that is 
objected ·to. It can't possibly-if their tes-
timony is true, that the , photograph truly 
portrays conditions as , they e·xisted in 19·27, 
.and it appearing that this man w:as there 
in August, 1925·, about tw ,o• ye,ars before-

Tihe Court: Oh, well, let him identify 
where he ,saw the ·m taking the dirt. 

Q . .Since you have been out of this . lunch wagon 
whe-re have you been, acros ,si the stre ·et1 A. 
Across ·the street. 

Q1• Be·en there ever since 1 A. Yes. 
Q. Are · you ther ,e, now1 A. Y,es. 
Q. Now, you said somet 1hin,g- a moment ago 

about the earth being two fe·et 1ower. ,Vhat do 
.
30 

you mean by that1 A. Took the dirt two feet far 
from the lunch wagon. . 

40 

Qi. Whid1 way from the lunch wag ,o·n 1 A. The 
front and the se,cond! side. 

:Mr. Le,onard: T,he sam,e, ,objection. I 
pre ,sume that they will connec.t it with the 
defendant. 

The Court: Yes, all this testimony is sub-
j,ect to that. 

Evapelos Tsailavmt,tes-Dire ,ct 
1l1 otion for N onsitii.t 

Q. When you s,aw them taking dirt from the 
front and s1eieond side show us on this photograph 
where you ffi€,an tl1ey took it. A. I meian this is 
the front on Broadway over here. 

I ; 

Q. Are y:ou pointing now to the wall of the , 10 
building? A. W,ell, it was coming across to the 
,vagon. 

Q1
• H,ow far over toward the · theater wall as 

shown in the Photograph P-7 did -you se•e the ,m 
removing dirt in the rear of the lunch wagon? A. 
Y e,s, I s·een. 

Q. How far to the wall 1 A. I d!on 't know ex-
actly the wall, but four or five f e•et acro,ss· the, wall 
in the ba,ck. 20 

. Q. How clos,e· to the back of the, lunch wagon 
did they re·move it? A. They come two f.eet c1o,se 
on one ·s,ide• and the other side from fiv,e to six 
feet from the back. Once ,they con1e hv10 fe,et and 
the other side four or five feet. 

No cros •s1-·e·xamination. 

Plaintiff r1ests .. 

:H) 
(The , Court and counsel retire to cham-

bers .. ) 

MOTION FOR NONSUIT 

Mr. Leonard: I mo,v,e, for a nonsuit in be-
half of the defendant upon the ground that 
as to the use and oecupation eharged in the 
complaint there is. no evid!en,ee of the de·-
f endant '.s having gone into po-sse,ssion. An 40 
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e:x:traor,dinary struggLe has heen exerted to 
show that NI:r. Reade, the defe,1dant, acted 
upon what Mr. McKenna claims was, per-
mission giv,en to Mr. Reade to, go· upon -the 
premises which were the subject of the con-
tract of sale. The record do,es not show 
much about that other than this: McKen-
na 's te ,stimony, page 6 of 1:Ji.e record-

The Court: After the making of this con-
tract was there any change in the posse 1s-
sio.n and the us :e, of that pro,perty1 

Mr. Mcl{-enna: Yes 1
, sir. 

The Go·urt: In what way1 
Mr. McKe ·nna: lVIr. Reade entered into 

posses ,sion of the prope-rty. 
Mr. Leonard: That is obj -ected ·to as· a 

conclusion o.f law. 
The Court: Well, I don't know whether it 

is or not. I can't tell. What ,o,ccurred 1 
vVha.t do you n1ean by that, that Reade en-
tered into- pos ,se·ssion, Mr. M,cKenna 1 How 
do you know .he· ,entered into posses:sion 1 

Mr. McKenna: Well, first he ,spoke, to 
me about it, a.nd s,e,condly, he put a srign-

Mr. Leonard: Is this , man testifying from 
his own know l,ed,ge 1 Did you see the · sign 1 

1\1: r. 1\1:cKenna: Y,es, his employees told 
m,e. 

Mr. Le·ona.rd: I o bje ,ct. 
The Court: Yes, I -sustain the · objection. 
1\1r. Dr -ewen: N•eve,r mind what they to1d. 

N o,w when you s,ay that Mr. Readie spok,e 
to you ahout going into possession what did 
·he s1ay1 
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Mr. 1\1cI(enna: Well, when the contract 
was made , he· asked m,e ,v hether there- ·was 
any objection to going right ahead and! 
making his . preparations for the building 
and taking poss -ession of the property and 
I to-Id him there was - not. ' 

l\Ir. Leonard: I object. It ·was all merged 
into tihe new contract. 

The Courit: N·o, he is now telling a bout a 
conversation after the -contract was : signed. 

l\1r. Leonard!: N,ev-ertheies,s he clidn ',t say 
that. 

10 

The Court: vVhen was that convers iation 
after the contract was signed and executed 1 · 

Mr. Mcl{enna: Yes, after the contract 20 
was signed and exeeuted. 

Mr. Le·onard: As-sunling t:ha1t the • de.fend-
an_t had the right to ,g~o into posses ,sion of 
tlus Property the record does not disclose 
that he did in fact go into possession of it. 
:1he,y endea-:ored to show that he did go 
1nto p,o,s,s-ess10n by sihowing that he w:as in-
strumental in ,o·r e:x,e-rcis,ed control of or re ·-
ceived money from the · erection of certain 
larg ,e billboa~ds there; but I H.1.ink the rec- 3 o 
ord will clearly dis-c1os,e, no connection with 
the defendant. 

A similar ,effort vvas made to• show that 
J\1r. Reade ace,epted 1the opportunity that 
wa.s offered him ,by showing that siome soil 
,vas remove?. . Expressed in another way, 
that the p1a1nhff has - failed to, connect the 
defendant with anything that may have 
been do-iie on the McKenna prope-rty. 
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Tihe Court: I incline to the view that 
while the testin1ony n1ay be tenuous to a 
degree, nevertheless . there is a prim.a, f,aicie 
situation which has been established her e 
which would militate · against a gr:anting of 
a mo,tion for nonsuit, in as much as it ap~ 
pe.ar,s tihait a reque ·st was m.ade by the · de.-
f endant Rea-de for permission to go upon 
the locus irn qu,o after the agreement for 
the purcha.s ,e of the prope-rty had he-e·n en-
tered into by him and Mr. McKenna. That 
pern11ss1,o,n was given and there 1s testi-
mony to the effect that certain things wer e 
done· upon the prope-rty, such as re-movin g 
tops 1oil and an occupation witn r,egard to 
.signS' and ac0es.s to 1the· rear of the theatre 
property in which apparently Mr. Reade 
wa.s interested, having in mind the contra ct 
of s1ale and its terms. For the,s,e reasons it 
would appear that a ,prima . fa,cie case, at 
least, is made out by the plaintiff justif y-
ing the denial of the motion for no,nsuit. 
You may have · an e~ce-ption. 

( Objection noted for defendant as 
ground of ·appe ,al.) 

Mr. Le,o,nard: N o-w, may I move f·or a 
nonsuit upon the further ground that th e 
r,elation of landlord and tenant has not 
been established, and under the circum-
stance:s c,o·uld not be e·stablished by reason 
of the , rela,ti,on of v,endor and vendiee ex-
isting. 

The Court: Well, it i,s my theory of t ,he 
law that where the relation of vendor and 
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vendee is shmvn and a failure to consun1-
mate or carry out the terms of the contract 
in which such relation aris•e:s, that if ther ,e 
ha,~ he,en ,an occupation of the , property 
which was• not ,c,ontemplated by the agree-
ment £or sale that the owner has a right to 10 
,sue to recover a reasornaible rental value for 
such use and ·o•ccupation. Isn ',t that the 
principle of lawf 

Mr. Leonard: If you will pe!rmit me just 
one moment, under .such circumstances , the 
per •s1on who occupied tihe· pre·mises would he 
a trespasser and would be-

T,he Court: No, not where • permis:sion 
was granted. 

The Leonard: The , eases hold that in or-
der to recover for use and oc,cupa:tion it is 
ne,ce,s,sa.ry that the , re,La:tion of landlord and 
tenant exist, and that there can never be a 
recov.e•ry for use and occupation unl,e,s,s that 
r-elatio,n ·exists. Qrue.ry in this , ca•se: can the 
relation of landlord: and ,t,e·na.nt ,e.xis:t when 
between the · parties alleg ,ed to he,ar t.h:a;t rie-
la tion to each ,other there was made a con-
tract for sale of land f 

The Court: I am g~o,ing to agree with yiou 
that the rehdion of landlord and tenant did 
not ,exist in this cas•e. 

Mr. Leona rid: If the re-la.tion of landlord 
and te·nant did not exist in this case· the'.11 
there can be no reeo,very for use and occu-
pation. 

T,he Court: Now l,eit,',s see if you are right 
about that. 

(Mr. Le·onard cite•s authorities.) 
(Mr. Drewen re:plie•s.) 

20 
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Mr. Leonard: My la•s,t motion f,o,r a non-
•siuit w:as ha.sed upon the · ground that the 
relationship of landlord :and tenant has not 
been shown and ther ,efore there , can be no 
fiecovery for us,e and occupa 1tion nor for 
wa.sit,e. 

Tihe, Court: I think I will continue this 
case· until Friday morning and examine this 
legal si tua.ti,on. Di,sposi tion of the motio n:s 
made for a nonsuit will be reserved until 
Mia.rc:h 15, 19'28. 

( Counsel and Court return to the court-
room.) . 

The Cour 1t: This will be continued until 
ne,xt we,ek. A legal ·situation ha.s, a.risen 
he-re inv,olving the examination ,of authoTi-
ties by the Court, and I am frank to say 
tha 1t I am not at the moment ready to d-ei-
cide on the legal points ·. The ruling on 
the motions · made, ther ,efor ,e, will be r,e-
served until Thursday, March 151th, and the 
cas,e continued until th:at time. The pres-
ent jury will be1 directed to return Thur~-
day morning, March 15th, and the case will 
1he·n be· dispos ,ed of or continued, as th.e 
Co11rt may decide. 

Adjourned till March 15•, 1928, at 10 
A.M. 
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F_re·ehold, N. J., March 16, 1928. 

Trial ,o.f_ the cau.s.e, .r,e,sum~d pursuant to· 
the several adjournments. 

The Court: I desire · to announce in thi ,s 10 
case that I have arriv ,ed a.t a conclusion .as 
a mat1e·r of la:w; I am of the opinion thait 

1the· defendant, Reade, is shown unde,r_ the , 
undisputed testimony t,o, :have heen a vende ,e 
in possession of the locu,s in q-no fron1 the 
date of the contract, which I re,call~ was in 
May, 192'5•, to June · 22, 19125•, on which date 
th.e evidenc ,e· indicates he dedined ·to. :accept 
a deed f·or tl11e premis ,es., __ tha ·t facL .q,eing 2 o 
res ad)..iudica.ta .in tihis litigation by reason 
of the findings _of tlie~:Court of Chancery in 
the suit for -speccific performa.nee; that 
the ·re·£ore, for ·that period '.of tinie · the r,ela-
tion of landlord .. and tenant, expr ,ess. or im-
plied, did not •exist; with the result that the 
plaintiff would 1iot be entitled to reoover 
fo,r use and occupation fur such period. 

However, in a case w:hich I will give to 
the stenographer later, one o.f those · early 30 
cas,e•s there was criticis ,ed by Chief Justice 
BeasI ,e,y~later in the Hadden case:. There, 
however, wherie the ,re ·was a :situation in-
volving the moving of s1ome· ·buildings by a 

- vendee • in pos ,s,ession; the Court of Appeals 
·,~ sustairred a right of reicove·ry for the value 

of <tho,se buildings. Now; while JVIcK,enrna 
w,oukL not he entitled to recover for us,e and 

, - o~ecupation during _ t'hff period indicated, ,
1 0 
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neverthe1e-ss if there was any damage com-
mitted, such as , taking ~.ops,o,il, during tha t 
pe,riod, the defendant Reade ·would be liabl e 
in what might he1 termed the old common 
law rernedyt of action on the cas,e· f.or the 
value 1of the · to,psoil taken, if any. I am not 
clear under the proofs. whether there wa s 
any alleged taking during that period. So 
much f.or that phais,e of the, matter. 

Then I hold tiha t f r,nm June 22, 1925, if I 
have the correct date-. and of ,co,urse tha t 
must be verified -Mr. Reade, 'having r•e-
fused to accept :a, de,ed when tendered, then 
becan1e· a tre ·s·pa ,sser on the premises, with 
the result that ifcKenna would have · the or-
dinary remedy to r 1e1cover anyi damage s 
committed ·by him as a trespas ,ser, such as 
mesne · pr.o.fits·, for •example, ,o,r the takin g 
of topsoil if the , proof ,s, justify such a re-
cov,ery. W 1hether he n1ight be· re,garded as 
a. t,enant at sufferance · or at will for the 
period subsequent to , June 22, 1925, I am 
not deciding. For tihe purposes of the cas.e 
I incline to the view that he can be regarde d 
as a trespass .er. Of course that is, an issu e 
of fact. He may say that he was not in 
poss ,e·ssio,n after that date and he did no.th-
ing in the wa.y of ,a. tte ,spass. That is a 
matter of defense, of ,cour,se. 

No-,,·, in view of the · ruling of the Cour t 
I am not cl,ear wihether i·t become,s ne,ces-
sa ry to an1end your complaint, because you 
have rested your case in the count for 
u~,e and occupation. No,v, •Of course tha t 
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would not a proper ple·ading in view of my 
ruling. Therefore you may have to ame\nd, 
Mr. Drew ,en, in ordeT to meet the Court's 
ruling. 

Mr. Drewen: '\Vill yiour Honor hear me 
now1 10 

The Court : Y1es. 
Mr. Dr.ewen : If your Honor please, what 

I ha.ve been prepared to, argue , this, mo,rn-
ing, after an exhaustiv ,e1 study of the case)s, 
as exhaustive a,s I could possibly make, wa,s, 
1.hat after June 22d, under our decision, the 
defendant ·was not a trespasser but a ten-
ant at will ; that he would not become, a 
tre .spass ,er until he had been gi¥en a de- 20 
mand for pos ,s,e,s,sion hy the owner of the 
title. Now, I understand fr,om what your 
Honor ha,s. just S'tated that it is ·the holding 
of tihis Court that he• was a trespas,s ,e'r. 
Now, if your Honor holds that he is, a tre is-
passer I shall have to a,sk the Court for 
]eave to tam,end- my ,complaint-. 

T'he Oaurt: Your fourth c.ount 1 
Mr. Drewen: T,o the •exterrt of asking the 

Co·urt'-s permis ,sion to, revis •e the . fourth ao 
count, wherein we alleged tihat he was · not 
rightfrulJi upon the , premises. 

The Court: That is, right. 
Mr. D1:vewen: Now, if, on the) other hand, 

your Honor will go so far as to say that he 
was a tenant at will after June , 22d, then 
I do not have to a,sk that, ,but in .any event 
Ia.skit. 

The Court: Well,. I think he· was not a 40 
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tenant at will, Mr. Drewen, bee-a.use there 
the permission to occupy the premis .es as 
v,end,ee· had really expired; that is to say, 
the purp0tse of admitting Mr. Reade into 

. the pvemis .e·s- no, longer e•xisted. The ide·a 
wa,s thart w1hen he went in he was allowed 
t.o {fo so hecaus ,e he coll'templa 1ted and was 
under con tract to pur,cha ,se the proper ty 
and take the , deed on or be.fore S•ome date 

_ either expr_e,s,sed in the · contract o,r mutu-
ally agre •e~d upon. And the Court of Chan-

-'- cery finally found as a fa ,0t rt:J-uat McKenna 
fixed that period by stating that unle.siS Mr. 
Reade accepted his deed on o,r he.fore a 
0ertain d:atei-

Mr. Drewe11: J une .22d. 
Tihe Court : June 22d, that the c-ontract 

was ,off, as it were. Now, I incline 1to the 
, view that canc,el,ed the · relation between thie 

partie ,s, 1and that after -that the · evidence 
would not justify a liolding that M,cK•enna 
·v;as consenting to his po,s1ses.sion at all. 
Therefor ,e· I think he wa,s a tr ,espass ,e·r after 
that, subject to -the· lattE?r's right to recover 
for damages as in an ordinary ac1tion of 
tre ,spass, plus me·sne 'pr:ofits. The ref ore I 

- think th:a.t you will have to· -revive that 
fourth count. 

Nir. Drew en : I am as,king~ the Court to 
permiit me to do it, and by way of support-
ing- this plea o,f mine I ·would like· to quote 
the opinion of Chief Justice Beas ,ley, one 

" - of the . old . cases. 
The Court: The I-Ieddon case 1 
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1vfr. Dr ,erwen: I tihink it is• the Hedden, 
whe•r,e· he say;s no harm is done if there , is 
a misapprehension of pleading. 

The, Court: Oh, well, in the · modern day,s, 
of p1eading that is, different. The Courts • 
will not only permit an is,sue but pe·rmit 10 
proper pl,e•ading. 

:Mr. Drewen: vVeH, if it were so in his 
day it would he much more · so in ours. 

The Court: Much more so, in our day. 
:Mr. Leonard, I am going to permit cou11sel 
to amend his . complaint in order to meet 
the issue. What have you to s.ay1 

Mr. Leonard: \Veil, that comes some-
what of a surprise, if the Court please. 20 
Does your Honor recall that at the out-
set of the case there was such a count in 
tort as Mr. Drewen now requests should 
be added to this complaint, and that I 
moved that he be forced to elect whether 
to proceed in contract or proceed in tort¥ 
And we have a stenographic transcript of 
that motion. I think the Court has it in 
its papers, wherein Mr. Drewen said that 
he elected to proce~d upon the count for 30 
use and occupation and for waste, and that 
he in ope.n court abandoned his count of 
trespass. He tried his case accordingly, 
and I cross-examined accordingly. Now, 
at this time, after the abandonment of that 
count, if the Court permits him to reinstate, 
I assure the Court we• become very much 
surprised. 

The Court : How long ,vill it take you 
4 0 to get over your surprise 1 
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:Mr. Leonard: It would take this: it 
would take us· to overcon1e that surprise-

:The Court: I will allow you till the 
28th of March to get over your surprise . 

Mr. Leonard: 'That is not the point. 
The point is this: that we conducted our en-
tire cross -exan1ination in acciordance with 
their allegation in open court that th ey 
abandoned their case in tort. I think it 
would be unfair for the Court now to say 
that notwithstanding you granted that with 
apprehension, and having cross -examin ed 
accordingly, you are now, notwithstandin g, 
bound to defend an action which was not 
then before you, an action in tort. That 
is not a fictitious surprise, it is a real 
surprise~ It irks somewhat, it seems . un-
fair to the defendant. 

The Court: vVhat is your idea, to force 
them to discontinue and sue over again 1 

Mr. Leonard: To be sure. 
The Court: What is my business, to 

supress litigation or to encourage it 1 
Mr. Leonard: I think your Honor 

should do neither. 
The Court : Why don't you say encou r-

age it 1 
Mr. Leonard: I don't think it is the 

prerogative of the Court to encourage liti-
gation or to supress it, nor is it mine, but 
my point is this: that that entire argument 
on the motion suhmitted with respect to 
their action might be in trespass -but it is 
certai nly not in use and occupation. 
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The Court: I thought that was your 
idea at first. 

Mr. Leonard: It is sir, but now having 
defended an action for use and occupation 
and now to be confronted with an action in 
tort for trespas ,s-

The Court: You say you originally filed 
your answer with that very idea. :That 
count was in the complaint . when it was 
served on you 1 

Mr. Leonard: It was, sir. 
The Court: Now it appears that coun-

sel was mistaken in allowing it to be with-
drawn from the complaint. 

10 

Mr. Leonard: E ,xactly. Now, we have 20 
~ade no mistake. It is he that has m,ade 
it. Why should we be penalized 1 

The Court: You are not being penalized. 
You have got to meet the issue some time. 

:Mr. _Leonard: Are we to have the op-
portunity to meet the cross -examination of 
their witnesses 1 

The Court: Certainly. 
Mr. Leonard: ,Ve have not. 
The Court : Yes, you will. 3 o 
Mr. Leonard: ,Vill they all go back on 

the stand again 1 
The Court: Yes. 
Mr. Leonard: That means trying the 

case anew1 
The Court: Yes. 
Mr. Leonard: That is satisfactory. 
The Court: It goes off to the 28th and 

' counsel may amend his complaint and if 
necessary counsel may amend his answer 4 O 
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to meet the complaint ,as amended and I 
will continue the case to the 28th, unless 
you want it to go off for the term. 

Mr. Leonard: No, I don't. I want to 
have the case tried and disposed of. 

( After further discussion.) 
The Court: Well, do you want to go on 

today1 
Mr. Leonard: Provided I can preserve 

my right on the record. 
,The Court: Well, then, the ease will be 

continued today after the conclusion of the 
case that is now on. Note your exception. 

( Objection noted for defendant as 
ground of appeal.) 

The Court: Note an exc.eption to the 
Court's ruling as to the nature of the ac-
tion as indicated by the evidence so far 
taken, and that exception is allowed to the 
defendant. Then a further exception to 
the Court's ruling that the plaintiff n1ay 
an1end his complaint in order to conforn1 
to the Court's ruling. 

Mr. Leonard: )\,1,ay I also exeept to your 
Honor's denial of the motion for nonsuit, 
which motion was addressed not only to 
the count for use and occupation, but to the 
count for waste as well. 

The •Court: Yes. All right. 
:Mr. Leonard: I believe that already it 

appears upon the record that we pleaded 
surprise to this amendment 1 

The Court: Oh, in that regard the Court 
has already stated that if counsel desires 
a continuance it would be allowed to the 
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28th of March. He now states, however, 
that his client is here with his witnesses ·, 
and he desires to conclude the case. 

Mr. Leonard: Do I understand with the 
case going on today the plaintiff will try 
his case anew 1 1 o 

The Court: No, sir. I am go1~1g to 
allow the evidence as already taken to be 
considered. 

Mr. Leonard: In the event the case were 
-continued to the 28th day of March would 
the plaintiff be required to put in his case 
anew1 

The Court: No, sir. 
:Mr. Leonard: We having a choice then 20 

of merely putting in our defense, to do so 
on March 28th, we choose today rather 
than the other date. 

The Court: That is it. 
:Mr. Leonard: "\Vhat we insist, hovvever, 

is that it is a surprise to us to go on by 
reason of our cross-exan1ining upon that 
other theory. 

:The Court: That is up to you, whether 
you go on today or not. 3 0 

:Mr. Leonard: Well, the same status 
exists, whether vve go on today or whether 
we go on on the 28th of March. 

The Court: I have allowed this amend-
ment the same as I ·would 111 any other 
case. Now, I say to you if that 1amend-
n1ent is a surprise and you want a con-
tinuance, take it. If, on the· other hand, 
you are waiving that question and want to 
conclude the case, you n1ay do so. 4 0 
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Mr. Leonard: Your Honor has sug-
gested no alternative, whereby we are per-
mitted to waive. 

The Court : You are surprised by the 
amendment1 

Mr. Leonard: Surprised in the sense 
that our cross-examination was directed to 
issues then before the ·Court, namely, on 
the grounds for use and occupation. 

The Court: Are you surprised by the 
amendment1 

Mr. Leonard: I am surprised. 
The Court: Do you want the 28th, want 

it continued to the 28th of March 1 
Mr. Leonard: vVill the case be tri ed 

anew on the 28th 1 
The Court: No, sir. 
Mr. Leonard: Then we are in no diff er-

ent position then than we are now. 
The Court: D·o you want a continuan ce 

to the 28th of March 1 
Mr. Leonard: If that be the only situ a-

tion that we will be concerned in we would 
rather go on today. 

:May I now move to strike out all the tes-
timony upon the record having to do with 
the •alleged r emoval of tops.oil, upon the 
ground that during the trial counsel for 
the - plaintiff ~~sured the Court that th at 
removal would be connected with the de-
fendant. vVe insist that the removal has 
not been connected with the de·fendant, di-
rectly or indirectly. 

Th e Court: I\l[r. Drewen, I intended to 
suggest to you when allowing the amen d-
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ment that there should be necessary par-
ties brought in. Thus far there has been 
no direct evidence on the subject, there has 
been merely a suggestion that possibly the 
corporation known as the Broadway 
Theatre Company might be liable for any 10 
trespasses that were made and not Reade 
individually. Now, whether you have the 
proper parties in •Court or not I am unable 
to s·ay. 

:Mr. Drewen: :The evidence shows that 
the man in possession, the man who exer-
cised-

The Court: Well, however, if that 1s 
your attitude we won't discuss . it further. 2 o 
:-ou, in other words, will go to the jury, 
if the case gets to the jury at all, on the 
theory that Reade was responsible for 
anything that was done there · 1 

l\1r. Drewen: Yes. 
Thi:;,, Court: It may become a question 

of fact or it may become a question of law 
at the conclusion of the case 1 

Mr. Drewen: Yes. 
The Court: Now, the motion to strike :JO 

out the testimony will be denied. 
l\Ir. Leonard : May I address a similar 

motion to all that testimony having to do 
with the alleged erection of billboards up -
on the premises in question, upon the 
ground that counsel for the plaintiff like-
·wise assured the Court that the billboards 
would be con11ected in some way with the 
defendant and I assert that they have not 
connected those billboards with the defend- 4 0 
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ant, directly or indirectly. We therefo re 
ask that that testimony be stricken out. 

The Court: l\fotion denied. It is an 
issue of fact to he tried in the ordina ry 
way. 

( Objection noted for defendant as 
ground of appe •aI.) 

Mr. Leonard: That is one sentence, I 
believe, upon the record reading somethin g 
like this "That that 1s satisfactory to ' . me.'' vYhen I made that remark I had m 
mind that if the , case were postponed to 
March 28th the case would be tried anew. 
That, of course, would be satisfactor y. 
But when I learned, as I do now, that the 
ease would not he tried anew on that day, 
hut merely that we would put in our de-
fense, of course, it is not satisfactory. 

The Court: I may say to you, l\1r. Leon-
ard, if you desire to re-cross examine any 
of the witnesses for the plaintiff, includin g 
the plain ti ff, I will allow you to do it, und er 
the amendment of the complaint. 

l\1r. Leonard: \Ve submit that that in-
dir ect way of putting the case-

The Court: If there is anything that 
you have omitted to ask that you would 
have asked if the complaint had been 
an1e,_nded originally, I will ·allow you to ~o 
it, eith er the plail1tiff or any of the wit-
nesses for the plaintiff. 

:Mr. Leonard: \Ve submit that that in-
direct wav of cross-examining in this ease 
is so uns;tisfactory that it denies us a day 
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in court, in a sense. For that reason, if it 
be an advantage, we do not take advantage 
of it for that particular reason. 

The Court : No~, is there anything 
more~ 

Mr. Leonard: Just one little exception 10 
to the record. 1\1:ay I e:xceept to your 
Honor's ruling that after the 2'2nd of June, 
192'5, the defendant becan1e, as your Honor 
has said, a trespasser; we respectfully con-
tending that he was a tenant at will. I 
think your Honor made the remark that 
this defendant was a trespasser subsequent 
to a certain date. We submit that there is 
no evidence upon the record to justify such 20 
an assertion by the Court, it having been 
made in the presence of the jury. vY e ask 
for a mistrial. 

The Court : The jury does not happen to 
be in the box. It is not your jury. 

1\1:r. Leonard: V\T ell, I presume the jury 
is in the court room. 

The Court: Just put this on the record. 
The Court's remark that after June 2·2, 
1925, defendant was a trespasse-r, of 3o 
cours~ was n1erely tending to indicate the 
legal situation as indic:ated by the evidence 
offered in the case. It is not a statement 
of facts at all. It is open to the jury to 
ascertain whether he was or not, whether 
he did anything. The Court had no intent 
whatever in foreclosing· the jury in ascer-
taining what the fact was. They n1ay find 
that it was not so at all, that he did not 
tr espass, never was on the larld, neither 40 
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in an express or an implied way. It w1as 
merely for the · purpose of disposing of the 
motion, that is all, that that expression was 
used. The Court stands corrected. 

( The case was resumed in the presen ce 
of the- Court and counsel in chambers.) 

Mr. Leonard: If the Court please, I 
have here a copy of the amended complai nt 
of the plaintiff. Is plaintiff permitted to 
file that complaint as amended 1 

The Court: Well, yes; I assume that is 
the effect of it. I allowed him to amend his 
com.plaint by striking our certain counts 
and adding another, didn't 11 

Mr. Leonard: He does not say that, sir . 
The Court: I think really, Mr. Drewe n, 

what you should do is really to make this 
an amended complaint instead of a new 
one. 

Mr. Drewen: That is an an1ende-d com-
plaint. 

T·he Court: No; well, you call it an 
amended ,complaint; I am aware of tha t. 
Of cours e, the original complaint stands in 
the record as it was. I think you ought to 
hav e an introductory paragraph statin g 
that plaintiff by leave of the Court amen ds 
this complaint as follows. 

Mr. Leonard: 1\1:ay I assume that such 
language is in it 1 

:Mr. Drewen : Yes. 
Mr. Leonard: Now, ,assuming that that 

introductory paragraph be made a part of 
this alnended complaint, is it my under-
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standing that the Court permits the com-
plaint to be filed as an amended complaint 1 

The Court : Yes. 
Mr. Leonard: :May I except to that rul-

ing given 1 
The Court: Yes, you may have ,an ex- 10 

ception to the ruling given on the amended 
complaint. 

Mr. Leonard: Now, I move for a non-
suit to the first count, which is the same as 
the original count, upon the - ground that 
t~e count is for use- and occupation, and 
that under the facts of this case, in light 
of the law, clearly established by the cases, 
that ,action for the use and occupation will 20 
not and cannot lie. 

The Court : Prior to June 22, 19251 
Mr. Leonard: At any time at all. 
The Court: Oh, yes. All right. I get 

you. 
Mr. Leonard: So, for the purpose of 

convenience and clarity, my motion for 
nonsuit is directed to the first count which . ' 1s for use and occupation. 

The Court : Yes. 
Mr. Leonard : Will your Honor rule 

separately on these motions 1 
(After argument.) 
The Court: I will rule- out the first count. 

( Obje.ction noted for plaintiff as 
ground of appeal.) 

30 

Mr. Leonard: I address a similar mo-
tion for a nonsuit, or in the alternative a 
n1otion to strike out the second count 'on 4 O 

' 
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the ground that it likewis •e sounds in con-
tract for use and oceupation, and there is 
neither fact nor law to support it. 

'The Court: There will he the same rul-
ing on that, then. 

( Objection noted for plaintiff as 
ground of a ppe-al.) 

.Mr. Lennnrrl: The ruling is, I suppose, 
a nomniit RR to th::1t <'nn1d 1 

'The Court: The second count, those two 
counts. 

Mr. Leonard: I move for a nonsuit, or 
in the alternative, I move to strike out the 
third count, upon the ground that it is pre-
dicated upon an express contract. 

The Court: For rent 1 
Mr. Leonard: For rent, and there is no 

evidence to support it. 
The Court : Well, I am inclined to think 

you are right. 
Mr. Leonard: I suppose your Honor 

rules the same 1 
The Court: Yes. You may have an ex-

ception. 

(Objection noted for plaintiff as 
ground of appe ,al.) 

The ,Court: The fourth count I hold is 
good. 

l\1r. Leonard: The fourth count is in-
troduced as a result of the -Court per-
mitting an an1endment to be made1 

The Court : Yes. 
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l\1r. Leonar"d: I move to strike out the 
fifth count upon the ground that under the 
case or in the cause therein encompassed 
it is necessary to show the relation of land-
lord and tenant, and that relationship has 
not been established, directly or indirectly, 10 
in the record in this case. 

The Court: On the ground that he al-
leges waste1 

l\1r. Leonard: On the ground that it is 
a count for waste. 

(Mr. Drewen replies.) 
The Court : I am going to deny the n10-

tion, on that, because ther0 is some 
semblance of authority in the earlier ciases. 20 
I ,am going to allow that to stand. 

l\1r. Leonard: I address a similar mo-
tion on the same grounds to the sixth 
count, which purports to interpose the ac-
tion for waste. 

The Court : I make the s,ame ruling as 
to that. These motions for nonsuit under 
these counts will be denied, the fourth, fifth 
and sixth, and I will not allow the jury to 
consider the case under counts one, two 3 o 
and three. 

( Objection noted for defendant as 
ground of appeal.) 

l\1r. Leonard: Now, I have made no mo-
tion as to the fourth count as ·amended, and 
with the Court's permission, I do so now. 
1 move for a nonsuit upon the ground that 
the record discloses no evidence whatso-
ever of a trespass. The evidence discloses 4 0 
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that the defendant, ii he went on the 
premises at all, ·went on the premises with 
the permission of the plaintiff, and the re c-
ord is barren of the remotest suggestion 
that there was ever thereafte1 a. demand 
for the premises, and in the absence of that 
demand no tort can ever be spelled. 

The Court: Oh, I do not follow you on 
that. I think that he went into possessio n 
as vendee and after he failed to take his 
deed then the relationship ceased and any 
damage that he c01nmitted, such as takin g 
topsoil, if he did-of course, that is a mat-
ter for the jury to determine-would be a 
damage for which an . action might be sus-
tained by the plaintiff. 

Mr. Leonard: My motion is denied~ 
The Court: Yes. In other words, th e 

motion for the reasons stated is therefor e 
denied. 

M~. Leonard: Yes, as to that colmt. I 
move also with re1ation to the fourth count 
for a nonsuit, or 111 the alternative, to 
strike out, upon the ground that as th e 
evidence now stands upon the record it 
doe·s not appear that the defendant ever 
vvent into possession or that he ever took 
anything fron1 the premises. The reason 
why your Honor was prompted to mak e 
such an inference when the motion was ad-
dressed before the c:omplaint ·w1as amended 
was because if the relationship of landlord 
and tenant were deemed to have existed 
then there might be some presumption, a 
perm1ss10n once having been given, that 
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the defendant thereafter continued in pos-
session. But this count now soundino- in , b 

tort, . there is no pe~ission of any sort; 
and as they have not connected the proofs, 
as they assured this Court would be done 
this count in tort will not lie. ' J 0 

The Court: I am inclined to think that 
the pI,aintiff makes a prima fa ,cie case on 
the subject now indicated in the motion for 
nonsnit, and that it is for the jury to de-
termine whether or not he has been shown 
to have been connected with any taking of 
topsoil or use of the premises contrary to 
his rights as vendee under the original con-
tract. 20 

Mr. Leonard: I ask an exception to all 
of these various rulings. 

( Objection noted for defendant 
ground of appeal.) 

as 

:Mr. Leonard: I move for a nonsuit or . ' 1n the alternative I move to strike out the 
fourth count on the ground that it does not 
sound in trespass, but it is sui generis in 
that claim is made for mesne profits, which 30 
are peculiarly and historically associated 
with an action of ejectment. 

The C'ourt: T'here is some authority for 
the statement in an action for trespass the 
measure of damages might include mesne 
profits; therefore the motion is denied for 
that reason. 

( Objection noted for 
ground of appeal.) 

defendant as 
40 
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:Mr. Leonard: I now ask that the plain-
tiff be compelled to 1nake an election be-
tween or among the fourth, fifth and sixth 
counts, because they are inconsistent with 
each other; the fourth count disaffirming 
any alleged relationship of landlord and 
tenant, whereas the fifth and sixth are pre-
dicated upon waste~ are predicated upon 
contract and are diametrically opposed to 
any theory of a wrongful entry or a wrong-
ful possession; therefore that one cannot 
in one breath say that the defendant is my 
tenant and in the i:iext say he is a tres-
passer. 

The Court: The motion is denied, with 
the statement of the Court that the issues 
will be controlled by the Court and sub-
mitted to the jury under the charge. 

( Objection noted for defendant as 
ground of appeal.) 

Mr. Leonard: And for a further ground 
why an election at this time should be com-
pelled, may I not suggest that if the fourth 
count be interpreted to be a count for tres-
pass generally, then it might perhaps in-
clude dainages sustained, if any, by the re-
movaJi, if such removal were in fact made, 
of topsoil and gravel. If that be true, for 
the identical removial we have the plead-
ings alleging that such removal was la ·w-
ful and ·was done by reason of the rela-
tion of landlord and tenant---was ,te-and 
in the next unlmvful because that relation-
ship did not exist. For us to be compelled 
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to defend a case where the issue 1s thus 
made nebulous works a hardship. 

The Court: I do not see that at all. · 
Your defense is single, there is no doubt 
about that. In other words, you are going 
to deny you took any topsoil and you are 10 
going to deny you used and occupied the 
prell]-ises through your servants or em-
ployees, and also deny that any damage 
was committed at all upon the premises by 
your client by the use and occupation, by 
signs or any other forn1 of actio:iJ.a,ble 
wrong. 

( Objection noted for defendant as 
ground of appeal.) 20 

Adjourned til] M a:::·ch 21, 1928. 

Freehold, N. J. l\1arch 21, 1928. 

Trial of the cause resumed at 101 A. M. 
Mr. Leonard: I offer for filing answer 

to amended complaint. 3 o 
The Court : I will consider the amended 

answer to the amended complaint filed. 

THOMA ·S P. McI(ENNA, re-called. 

Further cross-examination by Mr. Leonard: 
Q. :Mr. McI(enna, the statements contained in 

your complaint are true statements, aren't 1they 1 

Mr. Drewen: W ~11, now, that is o.b- 4o 
jected to on the ground that it calls for a 
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conclusion. I don't know that Mr. Mc-
K.enna knows what the s,taten1ents are. The 
complaint is a pleading drawn by a lawy er , 
not a £,actual thing that a c1ient know s 
much about. 

By the Court: 
Q. Have you read the amended complaint, Mr . 

Mcl{enna 1 A. Yes, I have read the amende d 
complaint. 

'Q. Now, the question is whether the statement s 
therein are true. 

Mr. Drewen: May I address my que s-
tion, to make the question perfectly clea r, 
let Mr.-

1\1:r. Leonard: Let me do it in my own 
way. 

Mr. Drewen: No, let Mr. McKenna rea d 
the complaint. 

Mr. Leonard: IIe- says he knows what 
is ·in it. 

By Mr. Leonard : 
iQ. Do you know wha _t is in it, or not 1 A. No, 

sir; I don't know now what is in the complaint. 
1Q. Before answering that question, is it neces-

sary for you to read the amended complaint, 1\1:r . 
11cKenna 1 A. Yes, to know what is in it. 

The Court: If you want an ,answer to 
the question I will permit hin1 to read t11e 
con1plaint. 

l\fr. Leonard: :May I ask him a que s-
tion to assist this 1 
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By Mr. Leonard: 
iQ,. Without referring to the amended com-

plaint, Mr. Mcl{enna, don't you know whether 
there wa~ introduced in that pleading and untrue 
sta tement 1 A. No, sir. 

Q. So you now, without refreshing your recol- 10 
lection by looking at it, don't know whether it 
contains false statements or true statements 1 A. 
1lv ell, I should say that it contained true state-
ments. 

Q. Now, in paragraph three of the fifth count 
there appears this statement: '' The plaintiff was 
and is thereby injured in his estate and interest 
in said land, with the appurtenances, in the 
amount of $550." You claim that statement is 20 
true 1 A. Yes, sir; more than that. 

Q. Now, I will go back to the second paragraph 
of the same fifth count, and it reads: "Defendant 
still was in possession of said premises and on 
diver s days bet-ween said dates committed waste 
on said land and premises and took away, re-
moved and converted to his own use 2,750 yards 
of topsoil and gravel, of the value of $5-,500, and 
inju red and damaged the said property of the 
plain tiff to the amount of $5,500." You claim 3 o 

· that that statement is true 1 A. To the best we 
could estimate; yes, sir. 

Q. Now, we will go back to the first paragraph, 
the only remaining paragraph in the fifth count: 
'' The defendant by permission of the plaintiff 
held and enjoyed the land and premises described 
in the first count from the 10th day of June, 1925, 
to the 10th day of June, 19·2'7." Is that state-
ment true 1 A. Yes, sir. AO 
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BENJAMIN J. PARKER, sworn for defend-
ant. • 

Direct-examination by Mr. Leonard: 
Q. Mr. Parker, you live where? A. Shrews-

10 bury. 
Q. You have lived there fo-r how long? A. 

Sixty years. 

By the Court : 
·Q. You ·admit that age, do you 1 A. Yes, sir. 

By Mr. Leonard. 
Q. vVhat is your ,business, Mr. Parker? A. 

Well, I have been a farn1er all my life; fo,r thirt y 
20 years I was a contractor, excavating and gradin g, 

and now I ·am connected with the Second Nation al 
Bank. 

·Q. In what capacity are you connected with 
the Second National Bank1 A. Vice President. 

Q. Of Red Bank ? A. Yes, sir. 
Q. In your capacity as a farmer and gener al 

contractor, did you acquaint yourself ·with the 
diff erent values or with the values of different 
topsoil and dirt and gravel? A. Yes, sir. 

3 o Q. "\Vere you acquainted with the m.arket val ue 
of topsoil and gravel in 1925? A. Yes, sir. 

Q. And in 1926 A. Yes. 
Q. And in 19271 A. Yes. 
Q. You •accompanied me early in the mornin g 

of th e first day of this trial, did you not, and 
wher e did we go 1 A. y\ T ent to Long Branch. 

Q. "\\There in Long Branch ? A. To the plot of 
ground next to the Broadway Theatre. 

40 'Q. Do you recognize that plot of ground 1 A. 
Do I recognize it ~ 
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Q. Yes, had you ever seen it before~ A. Yes. 
1Q. How long had you been acquainted with 

that plot of ground~ A. Well, as long as I re-
member anything. 

·Q. Describe the general character of that plot 
of ground. A. "\Vell, that day or years ago? 10 

1Q. From thence- on. 

:Mr. Drewen: From whence on 1 

Q. From thence on what was it? 

Mr. Drewen : vVhen? 
The Court: When 1 "\Vhen he first was 

011 it f 
Mr. Leonard: Fron1 the day he first be-

came acquainted with it. 20 

By the- Court : 
Q. vVell, when did you first see it as far as you 

now recall, how many years ago 1 A. Well, prob-
ably forty or forty-five years ago. 

Q. Now, he has asked you to describe it. A. 
At that time the Herberts had the property. 

By Mr. Leonard: 
Q. That is kno,v11 as the old Herbert property1 

A. I. don't know at this day what it is known 30 
as, but at that time it was known as the Herbert 
property. 

Q. v\That was it used ·as that day1 

Mr. Drewen: Objected to as incompe-
tent, irrelevant and immaterial. 

'The Court: A little remote. You had 
better bring it down. 

:Mr. Leonard: I a1n going to trace the 
character of the land from the present 4 0 
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time. My purpose is to show that it was 
an open market place from that time to the 
present time. 

The Court: Ask that question. 

By the Court: 
1Q. What was it used for, if you know, :Mr. 

Parker? A. \Vell, in later years there was a 
market place there, when it was known as the 
market place. The last few years I don't know 
what it has been used as. 

,Q. For how long was it used as a mark et 
place, if you know? 

:Mr. Drewen: You see this witness has 
said that for the last few years he didn 't 
know what it has been. 

The Court: It is admitted in the case 
that it was used for a market place, the 
whole tract. 

By :Mr. Leonard: 
Q. ~Then we examined the premises ·a week or 

so ago did you examine the soil? A. Yes, sir . 
' ·1 •Q. How c.arefully did you examine the soi . 

A. \Vell, we dug into it, and, in fact, took some 
~O of it away with us. 

40 

1Q. And when you say "we," you mean who,m1 
A. I mean Mr. Byran1 and myself. 

Q. On what part of the premises did you ex-
amine the soil? 

:Mr,. Drewen: Object to unless-all the 
testimony that we ha.ve in it refers to top-
soil. This ·witness is not being asked with 
reference to topsoil. 

1\1r. Leonard: It is not the1e. 
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Mr. Drewen: Then I rather assume that 
is the reason for my objection. 

The Court: Ref rame the questio -n. 
(,Question repeated.) 
The Court : I will allow it. 
Mr. Drewen: Unless it has reference to 10 

topsoil I think it has no bearing on this 
question. 

Mr. Leonard: Suppose tops .oil is not 
there; how can he possibly refer to it? 

By the Court: 
Q. VVhat part of the premises did you examine 1 

A. Back where there is a lunch wagon. 

By Mr. Leonard : 2 o 
Q. And what was the character of the ground 

or dirt, whatever 1\1:r. D·rewen might choose to 
call it, back of the lunch wagon? 

:Mr. D:rewen: Earth. 

A. Well, where we examined there was very 
lit tle topsoil, it was mostly sand and ashes. 

·Q. What would you say, Mr. Palmer, would be 
the fair, reasonable value of such earth as you 
examined? 

:Mr. Drewen: Of course, that is, objected 
to. 

The Court: Oh, yes. You will have to 
show the character of the soil before any 
removal. Now, the evidence of the wit-
ness at the present moment would tend to 
indicate a condition after removal. In 
other words, you would have to connect 
it. 40 
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Discussion 

Mr. Leonard: Is not the character of the 
dirt already there some evidence of what 
might have been there before its alleg ed 
removal 7 

The Court : If you propose to show 
that the sam.e dirt is there now that was 
there before R,eade went into possession, 
I will admit it. 

Mr. Leonard: vVhy does your Honor 
say that Reade went into possession 7 

The Court: All I know is that l\i[cKenna 
said here that he consented and Rea de 
went into possession. Don't let's discu ss 
it. Go on. Note your exeeption, the 
easiest way to do it, and then take it to the 
Court of Errors. 

( Question repeated as follow·s: "Wh at 
would you say, 1\1:r. Parker, would be the 
fair, reasonable value of such earth as 

. you examined 7 '') 
Mr. Drewen: I objected to that. I think 

your Honor ruled against the question. 
:The Court: Only on the assurance that 

you are going to show that the soil which 
Mr. Parker saw was the same soil that is 
in issue here, I will permit the questioni 
otherwise not ; unless you show that the 
soil vYas the san1e character as the soil 
that they carted away I will allow hin1 to 
answer. 

Mr. Leonard: R,epeat my last questi on 
and answer. 

:Mr. Stokes: You haven't given the 
Court an assurance. 
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Mr. Leonard: I will take care of it. 
( Previous question and answer re-

peated.) 
The Court: I will allow him to answer. 

Go on. 

( Objection noted for plaintiff 
ground of appeal.) 

10 as 

A. It would depend entirely ho,w near to that 
point somebody had a place to fill in. 

By the Court: 
1Q. That contemplates that if it was a long haul 

it would not be worth- A. Very little. 
Q!. It would be worth very little 1· A. Yes. 
'Q. Can you give any estimate, regardless of 20 

where it might ultimately be used 1 A. Well, it 
could be used anywhere if a person had a fill to 
make. 

Q. And what would be the reasonable value 1 · 
A. It would depend entirely on how far it had . 
to be hauled. 

Q. "\Vell, regardless of how far it might be 
hauled, in the event that a buyer desired to pur-
chase fron1 the owner of that ground such soil 
as you observed to be upon that land in the rear :rn 
of the lunch wagon, what would you say would 
be a fair and reasonable value of that soil 1 

Mr. Drewen: Of course, I must object to 
that. 

The Court: Oh, yes ; it has got to be in 
1925. Fix the time, the time that this issue 
arose. 

Mr. Drewen: I also object to it because 
it is digging into the earth now, not that 4 o 
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topsoil which is gone, and there is nothing 
around that conc.erns us. vVe don't put 
any value on that. 

The Court: It doesn't hurt you. How 
are you hurt 1 Go on. 

Q. Describe the general ·appearance o.f the sur-
face of this property which you examined a week 
or so ago. A. Well, back of the lunch wagon 
there had been stuff carted out to the extent, I 
should say-

By the Court : 
Q. It was directly evident, was it, Mr. Parker, 

that that soil had been carted out back of the 
20 lunch wagon and all you saw was the condition 

in which it then was 1 A. Yes. 

:rn 

Q. You didn't know what kind of soil had been 
carted out 1 A. No, sir. 

,Q. Didn't see it 1 A. No, sir. 
Q. Hadn't seen it1 A. No, sir. 
Q. And you are unable to fix a valuation on 

what was taken out 1 A. No, sir. 

By Mr. Leonard: 
Q. Were you able to examine the cro~s-section 

Mr. Drewen: Cross-section of what 1 
1\1r. Leonard: Of the earth, condition of 

the portion that had been removed. 

A. vVell, back of this lunch wagon. 
1\fr. Drewen: I don't understand that 

question, the earth part and portion that 
had been removed. He doesn't mean that. 

! 
,1 r) Q. Did you examine the cross-section to the jex-

tremity of the area 1 1 

195 

Benjam.in J. Park,er-Direct 

By the Court: 
Q. What he means to say is this: were you ahle 

to- tell from the condition there the kind of top-
soil that had been there? 

Mr. Leonard: vVell, that calls for a con-
clusion of law. 10 

The Court: No, that is a question of 
fact. 

'Q. Were you able to tell the kind of topsoil 
that had been there before 1 A. Certainly not. 

The Court: He says he is not able to 
tell. 

Mr. Leonard: vVhat I am about to have 
the man do, the same ·as their expert did, 20 
with the Court's permission I shall pur-
sue that line-

By :Mr. Leonard : 
Q. Did you examine the cross-section or the 

strata 1 A. Yes. 
Q. At a point where some dirt had apparently 

been removed 1 A. Yes. 
Q. And were you able to tell the type of dirt 

or soil or earth that was layered in that cross-
section? A. It was very light, yes. 3 O 

,Q. Now, assuming that such soil as was indi-
cated in the cToss-section that you observed was 
over the entire area of the property, what would 
you say was the f.air market value in 1925 or 1926 
of such earth as you for this purpose assumed to 
be over the entire premises 1 

Mr: Drewen: I must object to that ques-
tion for the reason that it might just as 

4 0 
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well be assumed that there was . gold all 
over the top of the premises, or pay dirt. 

The Court : I will allow you to ask him 
what, in his opinion, was the value of the 
topsoil of the character indicated by the 

1 O strata that he saw. 
Mr. Leonard: Exactly. 
The Court: I will allow that. It is for 

the jury to say whether that character of 
soil prevails throughout the laicru,s in quo, 
and there is evidence on that subject. 

By the Court : 
'Q. How much would that topsoil be worth of 

the character that you saw near the portion that 
20 had been dug out? Are you able to s.ay? A. 

vVhy, if it was a near haul it woulJ. be worth 
about fifty cents a yard. 

30 

40 

Q. But the longer the haul the less the value~ 
A. The less the v•alue, yes. 

By Mr. Leonard: 
Q. In the cross-section or the strata that you 

have been talking about, how did the earth go that 
you call topsoil? 

Mr. Drewen: Well, now, it is not shown 
that this man can tell how deep the topsoil 
-went when he was there. 

The Court: I don't know ·whether he 
can't or can. He may ansvver. If he can't 
tell, he will say so. 

A. The space there that there seemed to be 
topsoil on ·was fron1 hvo and a half to three inches 
deep. 

Q. And had the premises been excavated at a 
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point belovv the depth of the topsoii? A. Oh, 
yes. 

Q. How far below the depth of the topsoil had 
that been excav·ated? A. Well, from eighteen to 
probably twenty-two inches. 

:Q. And what was the substratun1 below the 10 
stratum of the earth you call topsoil? A. Very 
light sand. 

Q. And what was the fair and reasonable value 
of that light· sand in 192'5 or 1926. 

Mr. Drewen: Well, we didn't ask any-
thing about light sand. 

The Court: I will allow him to answer. 

A. If the haul was of any distance, very little 20 
value. If it was somewheres near it where there 
was •a fill to -be made, it was worth from ten to 
fifteen cents a yard. 

·Q. Now, did the topsoil or stratum of topsoil 
that you observed extend entirely around the por-
tion of the pren1ises that had been excav,ated, or 
did the layer of the topsoil vary as it extended 
around the portion that had been excavated? A. 
'\Vell, it ,vas a bout the same, what I saw. 

By the Court : 3 O 
Q. In other words, there is practically a uni-

forn1 excavation to ·a depth of twenty-two inches 
all over the lot? 

1\fr. Leonard: There has been no such 
testimony, sir. 

Q. I am asking you, is that so? A. No, there 
are places that is probably twenty-two inches and 
places where it is not over twelve inches and 40 some places where apparently none at all. 
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By Mr. Leonard: 
Q. And those places · where there was appar-

ently no excavation at all are located where with 
reference to Beln1ont Avenue, for instance l' A. 
Well I don't know ho,v far it was to Beln1.ont 

' 1 O Avenue. It wasn't far back of the lunch wagon. 

20 

1Q. And from your observation could you ap-
proximate _ the surface area that had been exca-
vated l A. No. 

Q. Well, ·with reference, for instance, to th e 
size of this room. A. It was not as large as thi s 
room. 

Q. The area that had been excavated l A. No. 
Q. Not as large as this room? A. No. 
Q. vVas it half as largel A. No, I should say 

not; not over a third as large. 

CROSS-EXAMINA 'TION by Mr. D-rewen: 
Q. 1'1r. Parker, you don't know anything, or 

rather, you didn't know at the time you went to 
this place with Mr. Leonard, you didn't know any-
thing about the condition of the topsoil that was 
there before it had been removed, did you l A. 
All I knew was what was there at 1he presen t 

:~() time. 
1Q. And when you told the Court here that you 

couldn't tell ,vhat that topsoil was worth that had 
been removed, that was the truth, wasn't it~ A. 
vVhy, I hadn't even seen it. 

Q. And when you talk about something bein g 
worth fifty cents a yard you mean . the soil or 
whatever it ·was that was . there when you savv 
those premises ~ A. That is it, what topsoil I 
saw there at that time, not the subsoil. 

4 O q. N 0,, , , th en, you s-ay, do you not, that fro m 
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pr actically all over this whole premises the top-
soil had been removed, don't you~ 

1'1r. Leonard: No such testimony. 
:Mr. Drewen: Let me ask the witness. 
:Mr. Leonard: You can't surmis 1e a sub-

ject matter that the record does not show. 1 O 
I o,bject to it. 

By the Court: 
Q. With reference to the entire tract, how n1.uch 

topsoil had been removed, if you know~ A. I 
don't know how much topsoil had been removed, 
J udge. The only part I know is where the exca-
vation was. 

By Mr. Drewen: 20 
Q. Can you describe the size of this lot l Have 

you any impression -at all as to that~ A. No, I 
have not. 

·Q. Over how much of this whole tract between 
Br oadway and Beln1ont Avenue did you go with 
Mr. Leonard~ A. I walked over pr 1a.cticaUy all 
of it. 

·Q. And how much of it do you say thaf the to-p-
soil was there in its natural st-ate 1 A. I don't 
know. I say the excavation that I saw was a.bout :w 
one-third as large as this room. 

Q. I am not speaking now of the excavation, I 
am referring to the removal of topsoil. You 
don't refer to the removal of the topsoil, as the 
exeavation , do you~ A. No. 

Q. No, neither do I. Omitting from your mind 
for the moment the excavation, tell us, won't you, 
over how much of this entire tract the topsoil 
had been ren1oved 1 A. Well, I don't know that 4 0 
at all. I know it had been removed over most of 
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this excavation, except where there were sand 
piles where it looked as if it hadn't been remove d. 

Q. Of course, we will assume, Mr. Parker, that 
where there was an excavation the topsoil was 
ren1oved. ,Ve will certainly assume that. But 

10 forgetting for a moment the excavation, over how 
much of the rest of this tract had the topsoil been 
removed ? A. I don't know. 

Q. That is the point. You didn't make any 
observation of that at all? A. Yes, I walked over 
the land, but I didn't know how much topsoil had 
been removed. 

1Q. Vl ell, over how much of the a.rea of thi s 
tract of land did it appear to you topsoil ha d 

2o been removed? A. ,iVhere that excavation was. 
-Q. Nothing else? A. Not that I know of. 

30 

40 

Q. ,iVhat do you mean by that, not that you 
know of ? Did you examine the surface of th e 
earth there for the purpose of deterinining it , 
whether the topsoil was there in its natural stat e 
or had been removed? A. Yes, where we dug 
down, you will find n1y testimony is from two and 
,a half to· three inches deep. 

Q. Topsoil? A. Yes. 
Q. In how many places did you do that? A. 

Oh, I don't know. I suppose a half a dozen. 
Q. \¥hereabouts on this tract with reference 

to Broad,vay and Beln1ont Avenue? A. Oh, in 
various places back of the lunch wagori, toward--

By the Court: 
Q. All your examination was back of the lunch 

wagon ? A. No, it took in land further hack. 

By :Mr. Drewen: 
iQ. How far back of the lunch wag·on did you 
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go? A. Well, I don't really know in feet how 
far it was. 

·Q. Did you go back as far as the theatre? A. 
Yes. 

Q. Did you go back of the alley? A. No. 
Q. You didn't? A. No. 10 

By Mr. Leonard: 
Q. Mr. Parker, where is the dirt that you dug? 

A. vVell, I don't know whether Mr. Byran1 has 
it here in the car or not. 

.. 

Mr. Leonard : I will put him on the 
stand. I ,vill ask him. 

20 

F1RANK C. BYRAM, sworn for defendant. 

Direct-examination by :Mr. Leonard: 
Q. lVlr. Byram, you live where? A. ,Shrews-

bury Borough. 
,Q. You have lived there how long? A. Four-

teen years. 
Q. You are Borough Clerk, are you not? A. 

Yes, sir. 
Q. And what is your business? A. ,Contractor, 3 O 

general contractor. 
Q. How long have you been a contractor? A. 

·Twenty years, about. 
Q. And in that line did you become acquainted 

with the value of different types of earth and 
sand? A. Yes, sir; I think so. 

·Q. And do you recall the visit that Mr. Par-
ker and I made in Long Branch in the early morn-
ing of the first day on ,,rhich this trial occurred? 4 0 
A. Yes, sir. 
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Q. Tell the jury, please, Mr. Byram, what ar ea 
you would say had been excavated in referenc e, 
for instance, to the size of this room 1 A. vVell, 
I would think that, while I didn't put ,a tape on 
it, that excavation had been made probably fifty 

10 feet back from Broadway and about-well, I 
would say forty feet wide. 

'Q:. Did you examine the substrata surroun d-
ing that excavation 1 A. I examined the top 
strata surrounding the excavation, but not th e 
sub. I didn't examine the bank as it was stan d-
ing up.-

Q. ijow, will you describe the character of th e 
bank 1 A. Well, there was an excavation, ha d 

20 been an excavation made there., as I said befor e, 
about forty by fifty, while I didn't tape it, and 
on the top of the ground surrounding the exca-
vation I found from two and a half to three to 
four inches of what I would consider topsoil, ver y 
ordinary topsoil. 

Q. And what was below that1 A. Well, it was 
simply fill earth, sand, ,or whatever you may use 
it for. 

-Q. In 1925 or 1926 what would you say th at 
30 topsoil of the character you observed was worth ~ 

A. Well, now, I will tell you. I consider the top-
soil that was there fit to use for lawn purpose s. 
I wouldn't consider it worth over forty or fift y 
cents a cubic yard. I can buy excellent topsoil 
today and am handling it, at fifty cents a cubi c 
yard on the ground, without considering any de-
liverv. ., 

Q. Better or ,A.rorse topsoil than what you saw 
on those premises 1 A. Oh, most certainly bet-40 
ter. 
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1Q. Now, going below that stratum of topsoil, 
what kind of earth did you find 1 A. Sand. 

By the Court : 
Q. Did it have any market value 1 A. Yes, I 

would think that it would be worth ten or fifteen 
cents a cubic yard. In fact, lots of times I get 1 O 
it for nothing, but I never pay more than ten or 
fifteen cents a yard for fill earth on the ground. 

By Mr. Leonard: 
·Q. Did you take any san1ples of earth 1 A. 

Yes, sir. 
·Q. Have you those sam.ples here 1 A. They 

are in my car down in the park there. If you 
want to send somebody to get it, they can tote it 20 ar ound. 

The Court: Let Mr. Leonard do that at 
recess. 

Q. How heavy is that bag, :Mr. Byran11 A. 
Oh, I should say it would weigh forty pounds, 
possibly. 

l\1:r. Leona.rd: I will do it before lunch. 

CROSS- -EXA1\1:INATION by n1r. D1rewen: 
Q. Mr. Byram, I show you Exhibit C-2 and call 30 

your attention to the sketch of the premises in 
question, this being Broadway here, here is the 
lunch wagon shown and designated on the sketch, 
here is 1he entrance to the property, the prop--
erty goes back here-

The Court: I think you had better put 
that on the easel, so the jury can see what 
you are talking about. 

( T'he n1ap was placed on the easel.) 4 O 
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Q. On Exhibit P -2 this is Broadway, J\fr. By-
ram, there is the entrance to the premises, th at 
is the ·width, there is the lunch ,vagon include d, 
and the word ''Lunches;'' then the premises ex-
tend here and run through to Belmont Avenu e. 

10 Now, having in mind this lunch wagon as shown 
on the blueprint, will you indicate to the jury by 
refer ence to the blueprint and also with refe r-
ence to the lunch wagon, where it was that you 
examined this topsoil ? A. The topsoil right in 
th e r ear here; evidently the original grade of th e 
property where the lunch wagon stands. And 
then th ere was an excavation back- well, it might 
have been forty feet or fifty feet -. forty feet, we 

20 will say-from the lunch wagon, there had been 
an excavation made and refilled with cinders. 

Q. Directly in the rear of the lunch wagon? A. 
Directly in the rear of the lunch wagon, besid e 
the th e·atre. Then this went hack, I would say 
proportionat ely-oh, something like that. I sai d 
about fifty feet. vVell, I didn't put a tape on it. 
But her e is the all ey, isn't there, going alongsid e 
of thi s? 

Q. Th ere is. A. That is alongside the stor e 
30 building that was put up ? 

Q. -Y\T ell, I don't know about that J\!Ir. Byran 1. 
I don't recall. A. I think there is. 

Q ... vVell, did you e:x:amine any of the premi ses 
back here ? A. Yes, I went over that. 

,Q. Did you find topsoil ther e 1 A. Very littl e. 
Q. Very littl e 1 A. Yes. 
Q. It had -all been removed, hadn't it? A. I 

don't kn0"\;\,7 anything about what had been re-
40 n10Yed, th ere wa sn't any soil there that I woul d 

consid er having use for-

205 

Fra.nk C. Byra ,m-Cross 

Q. vVhether there had been any soil there and 
had been removed prior to your visit to the 
pre mises, you can't tell, can you? A. No, I can't 
tell. 

Q. Now, I show you a photograph in evidence, 
being marked Exhibit P -6, and I call your atten- 1 O 
tion to the high terrace of earth upon which the 
lunch wagon stands as shown in the photograph, 
and ask you if that is what you refer to as the 
original grade ? A. That is what I referred to, 
where the lunch wagon stands. This does.n 't seem 
to be a very good picture to me, •as I ren1ember 
it, as I saw it. 

Q. And the excavation that you speak of, is 
that a depth that is created below that natural 20 
gra de upon which the lunch wagon stands, the 
depth of the dirt shown in the excavation? A. 
Yes, that is the excav•ation. 

Q. That is what you refer to as the excava -
tion? A. Yes. 

Q. Now, about hovv deep - thinking of the grade 
upon which the lunch wagon stands as the natural 
grade -about how deep is this exc:avation as 
shown in Jhe photograph ? A. Of the terrace in 
the r ear of your excavation 1 30 

Q. Yes. A. Well, I would say the average 
would be about eighteen inches. 

·Q. T'hat is the depth of excavation? A. Yes, 
that excavation would average about eighteen 
inches . In places it is n1ore and in places less. 

Q. Now, will you please tell us what po-rtion of 
this tract from Broadway back to Belmont Ave-
nue this excavation of approximately eighteen 
inches was · made 1 A. About fifty feet from 
Br oadway and forty f eet wide. 4 O 
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1Q. It didn't go beyond that? A. No, the exca-
vation. 

Q. Now, in addition to this excavation did you 
examine the rest of the premises for the purpo se 
of aseertaining the presence or absence of top-

1 o soil? A. I did. 
,Q. And as to that additional portion of the 

premises that you say you could not tell whether 
the topsoil had been removed or not, but there 
was very little there when you were there? A. 
There was . about from three to five inches, I 
would say, on that, and shovving as it showed 
along the edge of the bank at the exc:avation, ,and 
of an inferior quality at that. 

20 Q. I show you, Mr. Byram, Exhibit P-15, a 
photograph, and ask you if that photograph to 
the right of it shows the natural grade, as you 
call it, upon which the lunch wagon stands? A. 
This here, you mean? 

Q. Yes, I mean where your thumb is. A. Yes, 
I would say it evidently represents it. 

Mr. Leonard: If the Court please, :Mr. 
Byram has just asked me if he could go 
home. 

The Court: Yes, he may go, and :Mr. 
Parker, too. Now, about identifying that 
bag, of course, they strictly should be her e, 
I take it, to identify it. But can't it be by 
agreement of counsel? Do you want it 
brought in? 

1\1r. Leonard: It should. Why can't it 
be brought in now? 

I ask that this be marked for identifica-
4 0 tion, a certified copy of a deed from Henry 
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Rosenberg to the Broadway Theatre Com-
pany o.f Long Branch, Ineorpor :ated, re-
corded in the Monmouth County Clerk's 
office in Book 1037 of D,eeds, page 33-2 and 
so forth. 

(Paper marked Exhibit Q for identifica- 10 
tion.) 

Mr. Leonard: May I have marked -also 
for identification deed from Charles Bryan 
and Sally G. Bryan, his wife, to Gertrude 
Reade, dated September 15, 1925. 

(Paper marked Exhibit R for identifica-
tion.) 

J. '\VE'SLEY SEAMAN, sworn for defendant. 

Direct-examination by Mr. Leonard: 
Q. l\!Ir. Seaman, where do you live? A. Long 

Branch, New Jersey. 
Q·. And what is your business? A. Civil en-

gineer. 
·Q. You have been ,a, civil engineer how long? 

A. Thirty ,years and more. 
Q. And where have you practiced your profes-

sion? A. Long Branch. 
,Q. Are you acquainted generally with property 

on Broadway in the City ·of Long Branch? A. 
Yes, sir. 

Q. Are y9u acquainted with the premises in 
question, owned by Mr. l\!IcI{enna? A. Yes, sir. 

,Q. I show you Exhibit Q for identification and 
ask you if you recognize the premises described 

20 

30 

in that deed·? A. Yes, sir. 4 O 
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Q. With reference to Mr. l\fcI(enna 's pro-perty, 
,vhere do the premises described in that deed lie~ 
A. Immedi ·ately west. 

Mr. Leonard: I offer the deed in evi-
dence. 

Mr. Drewen: I object to it on the 
ground that-first I want to cross-examine 
Mr. Seaman. 

CROS.S-EXA:MINATION by :Mr. Drewen: 
'Q. These are not the premises that are in liti-

gation in this suit, are they~ A. I understand ; 
not; no, sir. 

By the Court: 
Q. 1Vhat pren1ises are they, so we can identify 

.them~ A. On which the Broad,vay Theatre is 
built and the row of sto-res. 

By l\1r. Drewen: 
Q. And all this property described in the deed 

marked for identification is to the west of the 
property in suit here, as you understand it~ A. 
~T • 
i es, su. 

Mr. Drewen: I object to it on the 
ground that it is inco1npetent, irrelevant 
and in1n1aterial to this issue. 

The Court: I ·will allow it to be marked. 

( Objection noted for plaintiff as 
ground of appeal.) 

(Paper n1arked Exhibit D-1.) 

By the Court : 

4 0 
Q. Does that describe the lands on both sides 

of the l\1cI(enna tract~ A. No, sir. 
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l\1r. Leonard: Just the Broad,vay 
Theatre property. 

The Court: All right. It may go in. 
Mr. Drewen: l\1-ay I state a further ob-

jection, please, that this is sin1ply a deed 
to the Broadway Theatre Company of 10 
Long Branch, Inc. Now, what possible 
bearing on this issue can the fact that this 
property was conveyed by Henry Ro-sen-
berg to the Broadway Theatre Corporation 
on the day of the date of this deed have~ 
It doesn't sho,:v title, it doesn't show that 
title was in the Broadway Corporation or 
anything of the sort. There is no search 
of the property. 

The Court: What is the date~ 
Nir. Drewen: The date of this deed 1s 

December 15, 1916. 
~he Court: Oh, well, that n\ay indicate 

-I assume they are going to show he rele-
:ran c? of it by following that the property 
1s still owned by the Broadway 'Theatre 
Company. . 

Mr. Drewen: I ask an exception. 

20 

( Objection noted for plaintiff as 3 0 
ground of appeal.) 

The Court: You can't tell whether it is 
going to ren1ain pertinent or not until the 
case is over. 

By Mr. Leonard: 
:Q. I show you Exhibit R for identitication and 

~sk you if you recognize the premises described 
111 that deed~ A. Yes sir ' . 40 
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Q. And in reference to Mr. l\1cKenna 's pr em-
ises, where do those premises lie ? A. Imme di-
ately east. 

By the Court: 

10 
Q. vVho is the grantee in that deed, Mr. Sea-

man ? A. Gertrude Reade. 
Q. Now, that covers the entire eastern line, 

does it ? A. Yes, sir. 
:Mr. Leonard: Not the entire easte rn 

line. 
Q. How far back does it run from the corne d 

A. It is in the entire lot. 
:Q. It is in the entire lot? A. Yes. 

20 'Q. The eastern boundary line? A. Yes, sir. 

40 

:Mr. Leonard: vVell, he is referring, I 
tak e it, up to an alley. 

The 1Vitness: Yes, sir; on Broadwa y. 
\ 

11r. Leonard: Does your Honor have 
in mind the premises to the rear here ~ 

The Court : Yes, I was thinking ·wheth er 
he carried the eastern line .back ·as far as 
Belmont Avenue. 

The vVitness: Oh, no; only to the all ey. 
l\1r. Leonard: If your Honor is int er-

ested, we can show the various owners of 
this property. 

The Court: I see that. It is of no con-
sequence no·w. 

:Mr. Leonard: As to the signatu re s of 
th e witnesses, you, I take it, won't requi re 
formal proof. I offer it in evidence. 
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CR0SS-EXAMINA .T'ION by Mr. Drewen: 
Q. Mr. Seaman, you have stated the location of 

the property described in this , deed now offered 
as in the other one ,vith relation to the l\1cKenna 
prope r ty. H;ow do you kmow where the Mcl{enna. 
prope rty is ? A. I have known the McKenna 1 o 
pro per ty for a long, long time. 

Q. I didn't ask you that, l\1r. Seaman. I asked 
you how you know it. 

By the. Court: 
Q. Did you ever actually survey these prem-

ises? A. Yes, sir. 

By Mr. Drewen: 
1

~ - _Y_ou surveyed the McKenna property? A. 
AdJ01n1ng both sides. 20 

Q. Adjoining both sides? A. Yes. · 
Q. That, I take it, did not involve the survey 

of the Mcl{enna. property, did it? A. As a check-
up; yes , sir. 

'Q. vVell, if you surveyed the lines to, the west 
of the Mcl{enna property and the lines to the 
east of the Mcl{enna property, that would involve 
a recognition of the westerly and easterly lines 
o_f the Mcl{enna property, wouldn't it? A. Yes, 
filr. 30 

'Q. vVhen was that survey made? A. Well, east 
of the McKenna property was made in the last 
two years, and west of the property several years 
ago, I couldn't tell you the exact time. 

lVIr. Drewen: Now, what is it you want 
to know, Mr. Leonard? 

Mr. Leonard: I offer it in evidence. Of 
course, I didn't formally prove the signa-

Ll 0 
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ture. I take it you do not insist upon that 
strict proof. , 

l\1r. Drewen: No, I don't. That is all 
right. 

Mr. Leonard: I offer it in evidence. 
(Paper marked Exhibit D-2.) 
Mr. Leonard: May I have a deed from 

Florence E. Pelletreau to Charles Bryan, 
dated August 1, 1922, n1arked for identifi-
cation! 

The Court: It 1nay be so marked. 
(Deed marked Exhibit S for identifica-

tion.) 

FURTHER DIRECT-EXAMIN_AiTION by l\1r. 
Leonard: 

iQ. I show you Exhibit 8 for identification and 
ask you if you recognize the premises described 
in that deed! A. Yes, sir. 

iQ And -with reference to the premises de-
scribed in the deed marked Exhibit D-21, ·where do 
those premises lie! A. 'The same property. 

Mr. Leonard: I offer Exhibit S for 
identification, in evidence. I take it you 
will waive proof of the signatures! 

1\1:r. Drevven: Subject to the same objec-
tion I made with regard to the first deed. 

:Mr. Leonard: And what is that objec-
tion! 

l\1r. Dre ·wen: That is does not establish 
title t~ the property, it n1erely shows ·a con-
veyance by that deed. 

The Court: Objection overruled. It 
may be marked. I assun1e there will be 
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supplemental testimony to show that the 
title has not been changed and was not at 
the time of the issues ·which arose in this 
litigation in 1925. 

(Paper marked Exhibit D-3.) 
l\!Ir. Leonard: May I ask at this tin1e, 10 

does Mr. Drewen insist upon ,a. search and 
the actual searcher in court! Because I 
contend that I can assure hi1n that the rec -
ord 1titles as to that premises immediately 
lying on the west of the Broadway Theatre 
property and immediately lying to the east 
of Gertrude Reade's property are respec -
tively vested in thos ,e parties at the pres-
ent time and have been since the exeeution 20 
of those deeds. 

'The Court: Gentlen1en, I suppose there 
is no question about it. 

Mr. Leonard: I do admit it, if Mr. Leon-
·ard will say it is true, I will admit it. 

The Court: It is merely a question of 
formal proof. There is no question of the 
title. In other words, Mrs. Reade owns the 
lot to the east on which the stores were 
put up and the Broadway Theatre Com- 3 o 
pany o-wns the lot to the west. 

Mr. Drm;ven: Yes. 

By l\1r. Leonard: 
Q. l\1r. Seaman, when did you make a survey of 

the premises adjacent to the premises 1n ques-
tion 1 A. On the east side within the last two 
years, on the west side several years ago, ten 
years ago, probably. 

Q. For ,vhat purpose were those surveys n1ade ! 4 o 
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A. The erection of. the stores and the Broadw ay 
Theatre property. 

Q. And had you ever had occasion prior to that 
to make a survey of this locality? A. I mad e a 
1nap of ,an Long Branch, a tax map of Long 

1 n Branch. 
Q. And in what capacity did you make a tax 

map of Long Branch? A. City engineer of Long 
Branch. 

iQ. For how long were you Gity Engineer? A. 
vVell, twenty years or more. 

Q. And does any portion of that tax map or 
map include the premises now known as Mr. Mc-
I{enna 's premises? A. Yes, sir. 

20 Q. Have you such a map in your possessio n~ 
A. Yes, sir. 

Q. Produce it, please. 

(Witness produces map.) 

Q. V-l ould you turn to the page covering and 
including the premises in question? 

:Mr. Leonard: May I have this n1arked 
for identification? 

(:.Map marked Exhibit T for identifi ca-
30 tion.) 

Q. I show you Exhi ,bit T for identification, the 
map, and ask you by whom it was prepared. A. 
By me. 

Q. vVho made the original survey? A. I did. 
,Q. ,Vas the original snrvey a true and accura te 

survey? A. Yes, sir. 
Q. And that map was made from the not es 

gleaned from that actual survey? A. And oth er 
40 maps of property and deeds. 
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Q. A.nd who prepared that map? A. I did, sir. 
Q. Does it truly represent the conditions that 

it purports to include? A. Yes, sir; as far as I 
know. 

Q. Point out, Mr. Sean1an, the premises in ques-
tion owned by-

J\1r. Drew en: Before there is, any re-
ference to the map, 1nay I ask that I have 
somr- part in finding out what the authen-
ticity of this map is? · 

Mr. Leonard: Surely. 

By the Court: 
Q. It is a copy of the tax map of the City . of 

Long Branch? A. Yes, sir. 

Mr. Leonard: I don't think I fonna.lly 
offered it in evidence. 

Q. As I understand it, it is a copy officially 
made for the Tax Assessment Commission of 
Long Branch? A. Yes, sir. 

By 1fr. Drewen: 
Q. vVhere are the premises shown here? 

10 

20 

Mr. Leonard: May I at this tin1e offer 
it in evidence? 3 0 

'The Court : Yes. 
Mr. Leonard: You don'tohject to it, do 

you, or do you want to examine on it? 
Mr. Drewen: Just for a question or 

two. 
J\1r. Leonard: The o.ffer is withheld. 

40 
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CROSS-EXAMINET'ION by Mr. D·rewe~1: 
Q. Mr. Seaman, this is what you ca.11 a tax 

map? A. Yes, sir. 
-Q. And what is required of a tax map? Wh at 

is the office and purpose that the tax map really 
1 O serves ? A. Shows the metes and bounds of the 

property. 

By the Court : 
Q. Accurately, •as the result of surveys? A. 

Yes. Perhaps there may be some dispute some-
tin1es. I am not supposed to_ settle those thin gs 
on a tax map. 

By Mr. Drewen: 
1Q. Now, you as an engineer, in the question of 20 

owning title, would not stand alone upon what 

30 

40 

a tax map showed, would you? A. No, sir. 
Q. So that this, even according to your wor d, 

this map here is not intended to show with what 
1night be called accuracy the metes and boun ds 
and the property lines of the property involv ed 
in this suit ? 

Mr. Leonard: I n1ight say it is not 
offered for that purpose. 

A. Yes , where maps of,/ the property were ob-
tained and maps filed; yes, sir 

}i1:r. Drewen: Mr. Leonard says it is not 
offered for that purpose. 

i1:r. Leonard: I might .say that it is not 
offered to establish the size o.f the Mc-
Kenna lot. The figures are already in evi-
dence. 
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Q. I show you, Mr. Seaman, this Exhibit D-2, 
which is, in evidence, a survey of this property, 
and ask you whether or not your tax map with 
regard to these premises differs from the prem-
ises as shown on the survey in evidence? 

10 Mr. Leonard: I submit that does not 
go to the admissibility of the map, but 
rather, to its weight. 

l\.fr. Dre wen: If it does not di ff er, I 
will not object to it. If it does, in view of 
what the witness has ,already s1aid, I have 
a right to object to it. 

By the Court: 
Q. Does it differ? A. The only difference I 20 can see is the-y show a dotted line across . be-

tween the property fronting on Broadway and 
the property fronting on Belmont Avenue. It 
is an alley which should extend to the east line 
of what is known as the theatre property. That 
is the only difference I observe. 

By !1:r. Drewen: 
Q. Well, there is only that alley there, is there, 

on the premises? A. Yes, sir. 
Q. No, I mean across the area as shown by 3 0 

the dotted line . A. On the premises? 
:Q .. Yes. A. Yes. 
Q. What do you mean by the alley? What do 

you understand an alley to be? A. Well, it has 
no fence. I don't mean it is a fence showing an 
alley. An alley is shown leading out to Broad-
way there and was always considered an alley 
to the west line of the Herbert property, which 
is the east line of the Broadway Theatre prop- 40 
erty . 
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iQ. "\Vho considered it? Always consider ed~ 
You don't know anything about the title to that 
alley, do you ? A. No, sir. 

Q. And you don't know anything about the 
ownership o.f the tract of land extending acr oss 

10 the McI{enna plot that you say is an alley, do 
you? 

Mr. Leonard: If the Court please, isn' t 
this going rather far afield on the ri ght 
to cross-examine as to the admissibility of 
this map? It is-a proper subject for cro ss-
examination, perhaps. 

By the Court: 
Q. You say that n1ap has been used for taxi ng 

20 purposes in Long Branch? A. Yes, bir. 

The Court: "\Vhy do you offer it? v\That 
do you want to show, Mr. Leonard? 

:Mr. Leonard: T'o see if the little alley 
is there. 

,Q. Mr. Seaman, is there an alley there? A. 
I have always considered there is an alley the re. 
It is shown on the official map of that proper ty. 

Q. It is shown on the official map i A. Yes, 
30 SU. 

40 

Q. Who put it there, you? A. No, su. 
Q. Do you know who put it there? A. Yes, 

SU. 

,Q. v\7ho? A. v\Tilliam H, Denyse. 
Q. How 1011g ago~ A. 1898. 
Q. And you have actual knowledge of the 

presence of that alley, have you, seen it? A. I 
have; yes , sir. It extends out to Second Avenu e. 

Mr. Leonard: Now, can I offer it in evi-
dence~ 
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The Court: It may be marked. 
Mr. Drewen: I object to it on the 

ground that the very reference that the 
witness makes is to a map that is not here, 
I have not seen, the jury has . not seen, the 
Court has not seen. It is hearsay. He 10 
talks about something that appears on the 
official map. 

lVIr. Leonard: Do you s.ay it does not 
appear here? 

Mr. Drewen: This is only a tax map. 
l\1r. Leonard: Well, let's use it. I 

don't see any other map we can use. 
Don't you want to use it? 

Mr. Drewen: I object to it on the 20 
ground that the only question involved 
here is not as to whether there is an alley 
there or not but as to who o,wns the alley. 
Now, certainly this witness can give no such 
testimony and has said that he can't. 

Nir. Leonard: I am not going to ask him, 
either. 

Mr. Drewen: And the Denyse official 
n1ap is not here, either. 

By the Court : 3 0 
Q. vVell, really, that is merely •a copy, is it, of 

the tax map? A. 1That part of it; yes, sir. 
iQ. rrhat part of it? A. Yes, sir; I mean in-

cludes other properties. 
·Q. Is the official map in existence 1 There is 

an official map? A. Yes, sir. 
1Q. "\Vhere is it ? A. I have a copy right here. 

I haven't got the original. 
Q. Where is the original? A. In l\1r. Denyse's 4 o 

office, I presun1e. He is dead no-w. 



220 

Q. Do you know that to be a correct copy of 
the map? A. Yes, sir. 

Q1
• I-Iave you seen it? A. Yes, sir; the ori~ 

ginal? 
Q. Yes, have you seen the original? A. I 

10 wouldn't be sure whether I have seen the original 
or not. 

20 

The Court: The objection to the offer 
of the map is. sustained. 

Mr. Leonard: I except to the Court's 
ruling. 

The Court: You may have an exception. 

( Objection noted for defendant as 
ground of appeal.) 

FURTHER DIRECT-EXAMINATION ,by Mr. 
Leonard: 

·Q. Do you know whether an alley runs from 
Second A venue across the so-called l\!IcI{enna 
premises? A. As shown on this map; yes, sir. 

By the Court: 
Q!. Well, have you seen it physically on the 

property, 1\1:r. Sean1an, been there? A. Yes, sir. 
30 'Q. Well, there is such an alley? A. Yes, sir. 

'Q. Well, it is used as an ,alley would naturally 
and normally be used? A. Yes. 

By 1\1:r. Leonard: 
Q. And how long has it been used as an alley 

naturally and normally would be used? 

The Court: To your knowledge. 

A. Are you speaking of the part that is be-
40 tween :McKenna 's two tracts? The whole alley 

221 

J. T,Vesley Seama11,-Re-dire ,ct 

goes in fro ,m Second Avenue, the alley between 
the two tracts, that is the dead end of it. 

By the Court : 
·Q. All right. You describe it. I don't care 

whether it is between the dead end or from the 
stre .et or where. Describe the direction of the 
alley, where it begins and where it ends. A. It 
begins at the east line of Broadway :Theatre prop-
erty and extends eastwardly to Second Avenue. 

Q. Does not go across the Mcl{,enna lot? A. 
Yes, sir. 

By :Mr. Leonard: 
Q. And how· long has it been used? A. Ever 

since I can remember. 
·Q. And how long is that? A. T'wenty or 

twenty-five years. 
Q. Do you recognize the alley on Exhibit P-16? 

A. Yes, sir. 
Q. Now, would you point out to the Court and 

jury by running your pencil over the same alley 
that you described a r1oment ago as having been 
used for a period of twenty or twenty-five years. 
A. Starts at Second Avenue and runs westerly 

10 

20 

to the Broadway T·heatre. 30 'Q. All the way across to the Broadway Theatre 
property? A. Yes. 

Q. Now, would you des,cribe the other boundary 
line, the northerly boundary line of the alley? A. 
This is the north boundary line of the alley. 

Q. Does that run all the way to the Broadway 
Theatre? A. Yes, from Second Avenue to the 
Bro,adway Theatre property. I have a copy of 
the original map. 

40 
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RE-CROSS-EXA1\1INATION by Mr. Drew en : 
Q. Mr. Seaman, when you speak of this ·as an 

alley, you mean to say that you continue, once 
you get on the 1\1:cKenna property, you continue 
to original alley lines, don't you 1 Because you 

1 0 said before this al1ey is not fenced in, fo-r when 
you get through between t~10se two buildings yon 
are out on the open plot of ground, aren't you 1 
A. The same as the property to the east of it. 

Q. This . is not built up at all, is it1 A. No, 
sir; that is vacant. 

Q. Is this vacant up here 1 A. It is built up 
now. 

'Q. It is built up now1 A. Yes, sir. 
20 Q. rrhat is ·where the stores baek of this line, is 

it 1 A. Yes, sir. 
Q. McKenna owned a11 this tract at one tim e, 

didn't he 1 A. Yes, sir; 1 believe he did. 
,Q. McI(enna laid this a11ey out, didn't he, up 

to this point here, which I have marked with my 
pencil and with an X1 A. I don't know, sir. 

Q. You don't know that1 A. No, sir. 

RE-DIRECT EXAMINATION by Mr. Leon-
:{O ard: 

iQ. The map in question, is it an official map 
now used by the City of Long Branch 1 A. Yes, 
sir. 

Q. Is this book marked Exhibit :T for identi-
fication a true copy of that map 1 A. Yes, sir. 

Q. And you have already testified that the sur-
vey was n1ade by you 1 A. Yes, sir. 

Q. And that this. copy is a true and accurat e 

4 0 
copy1 A. Yes, sir. 
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Q. And that the survey was a true and accu-
rate survey1 A. Yes, sir. 

Mr. Leonard: I offer it in evidence. 
Mr. Drewen: I object for the same-
The Court: One more question. 

By the Court : 
1Q. Does the may show your survey1 That 

n_iap there, does it show your survey1 A. Yes, 
SH. 

iQ. Is it accurate 1 A. Yes, sir. 
Q. '\Vell, then, you would ,adopt it as the result 

of your survey, would you 1 A:- Yes. 
Q. ,Vithout hesitation? A. Yes. 
•Q. Because it is accurate 1 A. Accurate. 

The Court: It may be marked. 

( Objection noted for plaintiff as 
ground of appeal.) 

(Book marked Exhibit D-4.) 

By ~1r. Leonard: 

10 

20 

Q. I show you Exhibit D-4 and as,k you to 
open to the page including, or which includes the 
Mcl(enna premises. A. Yes, sir (indicating). 

·Q. Does the little alley that you referred to a a O 
n10ment •ago as running all the way from Second 
Avenue clean through to Broadway Theatre ap-
pear on that map1 A. Yes, sir. 

Q. Does it appear on that map as running .en-
tirely from Second Avenue to the Broadwav 
Theatre1 A. Yes, sir. " 

·Q. Vl ould you point out to us where that 
running appears 1 Point out to the jury. vVhere 
is Broad,,{ay1 A. This is Second Avenue. T·he 4 o 
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alley begins at S.econd Avenue and extends west-
erly to this point, which is the east line of the 
Broadway Theatre property and the west line 
of what was known as the l\1cl(enna property. 

Q. And where is the Broadway line of the I\fc-
1 0 Kenna property now 1 A. l\1cl-(enna owns those 

two lots there. 
Q. And his easterly line extends where 1 A. 

From Broadway southerly to the alley. I und er-
stand that l\{cKenna owns the tract south of the 
alley fronting on Beln1ont Avenue-. 

Q. And draw a line along th_at. 

C'Yi tness complies.) 

20 RE-CROSS-EXAMINArrION by Mr. Drew en: 
Q. You don't know whether that is shown on 

the Denyse official map or not, do you 1 A. Yes. 
Q. Didn't you tell the Court a 1no,ment ago 

that you had never seen the Denyse offici·al map ! 
A. I have a copy of it, obtained ,by my office. 

Q. I am not talking about copies, Mr. Seaman, 
I am talking about the Denyse official map. You 
can't say now, can you, ,,Thether or not it is shown 
on the Denyse official map. You can't say now, 

3 O can you, whether or not it is sho,vn on the Denyse 
official map? If the answer is no, please let us 
have it. A. vVell, I don't know. 

Q. You don't know1 A. To, sir. 
Q. ,Yhy don't you know? A. ,Vell, I hesitated 

first because I an1 not sure. I think I had the 
original n1ap when this tax map was made •and 
I put it in my field book, a copy of it. 

Q. The original map you put in the field book1 
40 A. A copy of it, yes. 

Q. Let's get away from copies and talk about 
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the original official Denyse- map. ,Can you tell us 
whether or not this •alley is shown in that official 
Denyse map 1 A. It was obtained by my office. 
I didn't see the original the other day. 

Q. So you don't know; you have never seen 
the original, the-n 1 A. I wouldn't be sure, but I 1 o 
think I have. I will change my tes .tin1ony. 

Q. You will change your testi1nony 1 A. Yes. 
Q. What makes you think so 1 ,Vha t makes 

your change your testimony? A. Because I have 
them on my field book and on my tax 1nap. 

Q. You knew that before? A. Yes, I knew. 
Q. That didn't cause you to change your tes-

timony, did it 1 A. Well, in studying the thing 
over . It is s-everal years ago. 20 

Q. When did you think it over? A. I have been 
thinking it over since I gave 1ny tes itimony here 
two or three months ago. 

By the Court: 
Q. Under the probing -of counseH A. No, I 

have been thinking the thing over. 
By Mr. Dre,ven: 
·Q. But maps or no maps, Mr. Seaman, you 

don't know anything about the title of that alley, 
do you? A. No, sir. 3o 

Q. You can't tell who owns it, whether Mc-
I(ienna owns it or whether son1ebody else owns 
it? A. No. 

By the Court : 
Q. But you do know for twenty-five years it 

has been used as an alley? A. Yes, drive in fro1n 
Second Avenue. 

Q. And us,e-d by whom? A. vV ell, the people 4 0 
who owned property on that alley. 



226 

J. TiV esley S eama.n-Re-c.ros.s 

Q. You have seen them going in and out f A. 
Oh, yes. 

The Court: Anything more now, gentle-
men 1 

10 By Mr. Drewen: 
Q. You have already testified, as I understand 

it, that the Mcl(enna property lies to the nor th 
of this alley, as you call it, and also to the south. 
A. Yes, sir. 

1Q. I thought I heard you, but my as~ociat es 
evidently didn't. Mr. Sean1an, I call your atten-
tion to the description by metes and bounds that 
is set forth in paragraph 1 of the first count of 

20 the amended com.plaint filed in this present suit, 
and ask you if you will kindly read that descri p-
tion. 

Mr. Leonard: If I may anticipate Mr. 
Drewen 's question, if the Court please, I 
object to any reference being made to a 
count that your Honor has stricken out on 
my motion. 

The Court: The first count was strick en. 
l\1r. Drewen: But it. is· referred to in 

30 each count throughout the complaint, the 
description. 

40 

The Court: It is ref erred to 1 
l\1r. Drewen: Surely. 
The Court : It is ref erred to 1n each 

count 1 
1\1:r. Dr ewen: Certainly. 
l\,fr. Leonard: Let's see if it is. 
The Court: V\Tell, gentlemen, why r e-

fer to the complaint at all 1 Eliminate that 
con1plaint fron1 the question and say, ''I 
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show you a description and ask you if you 
recognize it." 

Mr. Drewen : That is a good sugges-
tion. 

Q. I show you a description of property by 
metes and bounds and ·ask you if yo a recognize 1 O 
it. A. Yes, sir. 

Q. That is the description of the l\,fcKenna 
property, is it not, Mr. Sean1an 1 A. I under-
stand that is what he owns, yes. 

Q. And that description includes a pnrtion that 
you have testified to as the alley that goes over 
his land f A. Yes. 

20 

LEON C. CUBBERLY, s-worn for defendant. 

Direct-examination by l\,fr. Leonard: 
Q. :Mr. Cubberly, you live where f A. Long 

Bra nch. 
Q. Lived there for how long1 A. All my life. 
Q. And what is your business 1 A. Architect. 
Q. How long have you been an architeet 1 A. 

Thirty years. 
Q. Do you know the McKenna premises 1 A. 3 O 

Yes, sir. 
. 'Q. In your activity as an architect, Mr. Cub-

berly, are you able to ascertain by the observa-
tion of an excavation how much earth has been 
removed from that excavation in tern1s of yards 1 
A. Yes, sir. 

iQ·. Did you ever make such an observation with 
rega rd to the NicJ(enna property1 A. Yes, sir. 

Q. And did you find there any excavation 1 A. cl 0 
Yes, sir. 
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Q. And did you ascertain or did you endeavor 
to ascertain how much earth had been removed 
from such excavation? A. Yes, sir. 

iQ. And did you succeed in detern1ining how 
n1uch earth was removed? A. I figured it out. 

10 ·Q. And give us your figures. A. I have them 
there on rnr plan. 

20 

30 

40 

(Plan produced and handed to witness.) 

,Q. v\7ben were the notations made? A. About 
the tin1e they took up the question of this . trial. 

·Q. When was the observation made with refer-
ence to the time you put down your figur .es? A. 
Recent to that date. 

Q. Are you able to give the fig1ues without 
referring to any men1oranda? A. I don't recol-
lect them at the present time. 

Q. Using any n1emoranda that you desire to 
refresh your memory, will you tell us how many 
cubic yards-

Mr. Dre-wen: Before you do that will 
you let 111e ask him some questions 1 

The Witness: This is· not the map, Mr. 
Leonard. 

(Another map produced by _ Mr. Leon-
ard.) 

The vVitness: This is not the one. 
(A-nother map produced.) 

Q. Is this it? A. Yes. 

1fr. Drewen: May I cross-examine this 
·witness as to his qualifications to give us 
these figures 1 

The Court: Yes, I will let you qualify 
him. 
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CROSS-EXAMINATION by Mr. D-rewen: 
Q. Mr. Cuhberly, did you make this n1ap? A. 

The one I have? 
Q. Yes. A. Yes, sir. 
Q,. You personally? A. Personally. 
Q. When you say you made- it recent to the 10 

taking of the obs.ervation, what do you mean by 
that? A. The calculations. 

Q. You made the calculations recent to n1.aking 
the observations; is that it 1 A. The calculations 
·were made at the time this trial came up. 

1Q. And how long after you went there ,and saw 
the premises did you make the calrulntions 1 A. 
At the time. 

Q. And how long after you made the calcula- 20 
tions did you make this map? A. Made the map 
before. 

Mr. Leonard : I thought this cross-ex-
an1ina tion had to do with the n1an's quaL-
fications. I offered no map in evidence. 

lVIr. Drewen: No, but you ·are having 
him read from the map. 

l\1r. Leonard: Using his memoranda to 
refresh his m.en1ory. 

~3 0 The Court: Merely to refre~ih his mem-
ory, that is all. He has testified he couldn't 
gjvr, the figures out of his head. 

Q. Now, ~r. Cuhberly, hmv did you determine 
the natural grade of this property-

The Court: That is cros ,s-examination. 
He may answer this question, Mr. Leon-
ard. 

40 
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By the Court : 
1Q. Give the figures: A. 650 yards. 
Q. Cubic yards or yards? A. Cubic yards. 
Q. Cubic yards? A. Yes, sir. 
1Q. To what depth does that involve? A. An 

1 o average of three feet. 

By lVIr. Drewen: 
Q. How many cubic yards, 650, you say? A. 

Yes. 
,Q. :How did you determine, Mr. Cubberly, the 

natural grade of this property before the sur-
veys were made? A. By elevations which I had. 

Q. v\There did you get those from? A. At the 
tin1e, they built the Broadway Theatre buildin g. 

2 O Q. ,Vell, you didn't take elevations coveri ng 
the area in which the present excavation was 
n1ade, did you 1 A. Yes. 

Q. ,Vhy would you do that in connection with 
the Broadway Theatre? A. We had to determi ne 
the curb and the grade to establish the new floor 
line of the stage, ·which " 71as our starting point. 

Q. ,Vell, this excavation that you now spe ak 
of and which you 111ake the subject of this map 
here, that fronts, so to speak, on Broadwa y, 

30 doesn't iU A. Yes. 
Q. It is in the rear of the lunch wagon and to 

the east of that? A. Yes. 
,Q. How far south did you go, did the excav a-

tion go after you made the excavation? A. The 
excavation went about to the alley in some por-
tions. 

Q. ,That is this dotted line alley that is shown 
on this sketch in evidence? A. Yes. 

,1 o Q. Did the excavation go over to the easterl~' 
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line of the McICenna property, east of the lunch 
wagon? A. Yes. 

Q. Now, as to what was done either in the re-
moval of topsoil or in the making of excava-
tions to the south of this so-called alley, you don't 
know, do you? A. I don't think there were any. 10 

Q. You don't know, do you? A. No. 
Q. Well, when you say you don't think there 

were any, you don't think there were any exca-
vations? A. Well, I was more or less on the 
proper ty from the time we built the Broadway 
Theatre until the present time and to m,y knowl-
edge there had been nothing taken off the rest of 
the lot. 

Q. vVhen was the Broadway Theatre built? · A. 20 
191_2. That is, I started the plans , in 1912. I 
think it was finished during the year 19112. 

Q. Well, when you say that you have been on 
there 111ore or less, I tliink you said, what would 
keep you on there up to the present time? 

11:r. Leonard: Objected to as not the 
proper subject of cross-examination, not 
touched upon in direct. 

The Court: It goes to the credibility of 
the witnes -s. 

( Objection noted for defendant as 
ground of appeal.) 

Q. I will repeat it. "½That was there to keep 
you on these premises, Mr. Cubberly, from 1912 
to the present time) that is, sixteen years-? A. 
Making plans for Mr. Reade for various build-
ings and various properties. 

30 

40 
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1Q. ,Vell, n_ow, that ·would not require you to be 
there constantly, so as to· see what was ,being 
done in the way of removal of topsoil, for ex-
ample? A. Not constantly, no; on and off. 

By the Court: 
Q. But you knew the property, lived in Long 

Branch all your life? A. Passed it by most every 
day. 

Q. Familiar with it? A. Yes, sir. 
1Q. Anything that happened to it, you .would 

observe it? A. Yes. 
Q. Do you know that alley they talk abouO 

A. Yes, sir. 
Q. How long have you known it? A. Since 

20 the time when we started the Broadway Theatre. 

30 

Q. Who used that alley, do you know~ A. 
Oh, adjacent property owners. 

1Q. You saw them using it? A. Yes, sir. 

The Court: Proceed. 

By l\1r. Drewen: 
Q. Mr. Cubberly, did you dravv plans for a 

building to cover this tract that is now in suiU 

Mr. Leonard: That is objected to as not 
touched upon in direct-examination and not 
a proper subject for cross-examination; 
and n1oreover, for the reason that it is irn-
ma terial to this case. 

The Court: Yes, either one of them is 
good. 

:Mr. Drew en : I will ref rame the ques-
tion. 

40 Q. :Mr. Cubberly, the plans that you made, you 
say you made then1 for Mr. Reade or the Reade 
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corporation, I don't know which, for buildings 
on those premises, is that right? 

Mr. Leonard: Objected to for the same 
reason. 

The Court: 
amination. 

It is not proper cross-ex- 10 

:Mr. Drewen: I can make Mr. Cubberly 
my witness, can't I? 

The Court : Sure .. 
Mr. Leonard: I submit that he may do 

so only in rebuttal, or at least he should. 
It is in the Court's discretion. 

The Court: You had better leave that 
subject alone for the time being. Go on. 

l\1r. Leonard : I guess this is the sand. 2 O 
The _Court : You off er the sand, do you? 
Mr. Leonard: Yes. I haven't seen it. 

Do you object to its going in 1 
:Mr. Drewen: No. 
The Court: It may be n1arked as an ex-

hibit. 
( Sand n1arked Exhibit D-5.) 
l\fr. DrmYen: I think M:r. Leonard ought 

to indicate what part of this land it was 
taken from, then I won't have any objec- 3o 
tion. 

The Court: Well, Mr. Parker testified 
it was taken fro1n behind the lunch wagon, 
and also l\1r. Byram, but it was taken out 
of the excavation. 

:Mr. Drewen: That answers the ques-
tion. 

Recess till 12· :50 P. M. ,J 0 
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Trial of the can e resumed at 12 :50 P. l\L 

Mr. Leonard: May I have marked for 
identification what purports to be the state 
of the case in the Court of Errors and Ap-
peals behYeen "\Valter Reade, cumplain_ant, 
and Thomas B. l\icl(enna, defendant, 
printed by the Court Press f 

The Court: I suppose there is no objec-
tion, really, to the record. It is in con-
venient form, is all. "\Ve had the original 
record here from the Court of Chancery. 

1 l\1r. Leonard: I ain not going to offer 
f the whole record, I don't propose to do 
J that. I mean a part of the te timony, ju t 

one portion of it. 
l\1r. Drewen: ·,vhat do you mean you 

are going to off er one portion of the tes-
timony f 

l\tir. Leonard: Or all of it if you de ire. 
I ·am not intere ted in-

The Court: You may ta te the purpo e 
of your offer. vVhy do you offer it 1 

(Paper n1arl ... ed E.:·hibit C for identifica-
tion.) 

:Mr. Leonard: I ,:vish to offer a portion 
of page 83 of thi record marked U for 
identification, in that it contain w·hat 
seems to be an admission on the part of 
the plaintiff. The portion to ,vhich I r -
fer begin at line 10. 

The Court: That i upon the theory 
that the plain ti ff ,va not entitl d to pos-
es. ion of the propert. at the time of the 
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institution of this suit, the theory being at 
that time that the property had been old 
for taxes and certain certificates of tax 
sale had been issued 1 

!1r. Leonard: No, sir. 
The Court: YVhat is the po~nt 1 10 
l\lr. Leonard: Line 10, page 82. 
The Court : vVell, I assume there is no 

o bjec.tion as to that. 
l\ir. Drewen: Well, of course, there 

probably is not, but I do not like the idea. 
of l\fr. Leonard picking out one portion of 
the testimony and offering it in evidence. 

The Court : No question the proper way 
to go about it, Mr. Mcl{enna should have 20 
been called and · his attention should theu 
have been directed to any testimony o-iven 
t1he Chancery suit, for the purpose of con-
tradiction, and usin O' it merely as affirma-
·tivr vidence of an admis ion ·without la r_ 

ing a proper foundation , em to be an ir-
regular way of getting at it. 

l\1r. Leonard: Does not the rule a to 
laying a proper foundation apply only 
,vhere the per on i a witness and not a 3 o 
partyt l\fy und rstanding of t e rule is 
that where a party makes a rec.ord that 
that is an admiS'sion and that no foundation 
need be laid, and that a foundation need 
be laid only when the person who is about 
to be contradicted i a witness in the case. 
That wa~ my reason for stating this as an 
admi~:sion. 

The Court: No, I think thr proper ,, .. -a-r 
. 40 
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to g~t at that ·would be to caU Mr. McKenna 
and direct his attention to page 82 of the 
record of the Chancery Court and read it 
to him and say, '' Did you say this ~'' Then 
I think you could use it as an admission. 

Mr_. Leonard: There is no suggestion 
that the record is not a true record of the 
proceedings below, is there, Mr. Drewen1 

Mr. Drewen: None whatever. 
Mr. Leonard: I offer page 82 of the rec-

ord, lines 10 to 29. 
The Court : Is there objection~ 
1v1r. Drewen: Yes, there 1s, for the 

reasons stated. 
The Court: I think in the circum-

stances it is an irregular way to get in an 
admission. The objection is sustained, and 
I will allow you, Mr. Leonard, in order that 
you may take no prejudice at all by reason 
of the Court's ruling, to call :Mr. McKenna 
and call his attention to it. 

( Objection noted for defendant as 
ground of appeal.) 

Mr. Leonard: There has already been 
off.sred in evidence a comp1ete record of 
the Court of Chancery, has there not 1 

The Court: The file~ 
1\fr. Leonard: And in lieu of the 

original file we are to substitute the opinion 
of the court and the final decree as ap-
pears where~ 

:Ur. DrevYen: In this record ( referring 
to Exhibit U for identifi •cation). 

1Ir. Leonard: The opinion of Vice-
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Chancellor Berry having t:hen ·been already 
offered in evidence by the plaintiff and the 
final decree 1having already been offered, 
may I be permitted to SJ)read. upon the re-c-
ord the last paragraph of the -opinion at 
this time, so as to make the chronology of 1 o 
the presentation of the ca.se 

Mr. Drewen: It is all in the record now. 
:Mr. Leonard: I ask leave of the Court 

to read it. (Reads. "I shall therefore ad-
vise a decree dismissing the bill of com-
plaint; but as defendant-") ; it is ad-
mitted that Mr. 1\1:cKenna was the defend-
ant in this suit, is it not~ 

The Court : Yes, that is true. 
l\fr. Leonard: "But as defendant has 

20 

offered to return to complainant the $5,-
000 deposited on the execution of the con-
tract, the decree ,vill so provide.'' 

And I ·an1 referring to that portio ,n of 
the decree having to do with the $5 000 · 
"I . ' ' t 1s further ordered, adjudged and de-
creed that the defendant Thomas B. 1\1:c-
Kenna, do pay to the complainant ( the 
complainant being vValter Reade, it is ad-
mitted) or his solicitors, within sixty days 
from the date hereof, the su1n of $5,000 rep-
resenting a return of the deposit referred 
to in the contract hereinabove n1ore par-
ticularly set forth, and that said sum and 

:~ 0 

the same is hereby declared to he, a lien 
upon the following lands and premises 
mentioned and described in said contract, 
that is to say:'' and the description of the 
land follo,ws. 4 O 
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vV ALTER READE, sworn for defend ant. 

Direct-examination by Mr. Leonard: 
Q. :Mr. Reade, you are the defendant in this ac-

tion 1 A. ·Yes, sir. 
1 n Q. And you live ,vhere1 A. New York City. 

20 

30 

Q. Has Mr. JYicI{enna ever returned to you t11e 
$5,000 which he was directed so to do by the re-
cree of the Court of -Chancery which I have just 
read 1 A. No, sir. 

Q. I show you a deed marked Exhibit D-1 and 
ask you if you recognize the premises described 
in it as premises belonging to the Broadway 
Theatre, Inc. 1 A. Yes, sir. 

By the Court : 
Q. And to your knowledge, is the Broad-way 

Theatre, Incorporated, still the owner of that 
property 1 A. Yes, sir. -

iQ. vVh,;t is your relation to the Broadw·ay 
Theatre1 A. I am president of that corp oration. 

Q. Therefore your knowledge is. base d upon 
your official association ·with the compan y~ A. 
Yes, sir. I have the stock in my safe, some of it. 

By JYir. L eonard: 
•Q. And hy what company or by what ind ividual 

was the Broadvvay Theatre operated 1 A. Oper-
ated by the Broadway Theatre Co,mpany. 

Q. And was it operated by the Bro adway 
Theatre Company in 1916, the time when thi~ 
deed was given to the Broadway Theatre Com-
pany? A. -Right after. 

Q. And has it been operated by the Bro adway 
Theatre Con1pany ever since 1 A. Ever since; ti () 
yes, sir. 
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Q. Do you know where JYir. Mcl(enna 's: prop-
erty lies 1 A. -Yes, sir. 

Q. Did you ever remove any earth or tops ,oil 
from those premises 1 A. No, sir. 

Q. Did any one in your employ or ·at your re -
quest or express direction ever remove any earth 10 
or topsoil from l\1:r. Mc.I{enna's premises 1' A. 
N . o, sir. 

CROSS-EXAJYIINA1TION by Mr. D-rewen: 
Q. Mr. Reade, the contract that was made with 

Mr. McKenna for the purchase of this Mcl(enna 
property was made by your personally, wasn't it? 
A. No. It was• executed by n1e personally; it was 
made by -1!_ lawyer by the name of Saul J. Barron 20 
between J\ilcl(enna and myself. 

Q. But the parties 1~0 it were vY.alter Reade · and 
Thomas P . JYieI{enna 1 A. Yes, sir. 

Q. And so f a.r as that contract is concerned, -
the only parties to it were yourself and Mr. Mc-
Kenna A. Yes, sir. 

Q. The Broadway Theatre- Corporation oper-
ates the theatre that is adjoining the property 
that is the subject of this suit, doesn't it 1 A. 
Yes, sir. 

Q. And Mr. Reade, you own the corpor 1ation, 
do you not 1 A. No, sir. 

:Mr. Leonard: That is objected to, if the 
Court please-. 

l\lr. Drewen: It was answered long ago. 
The Court : He said no. 
Mr. Leonard: There can't be a corpora-

tion sole in New Jersey except the Chaneel-
lor . 

30 

40 
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Q. You have control of the Broad,vay Theatre 
Corporation, do you not, Mr. Reade1 A. I hare. 

Mr. Leonard: Objected to as imma-
terial, if the Court please. 

The Court : I am going to let him an-
swer. 

( Objection noted for defendant as 
ground of appeal.) 

A. I have never had a share of the stock of the 
Broadway Theatre Con1pany until about four 
months ago. That stock in its entirety has bee11 
in the estate of Henry Rosenberg. I bought it 
fron1 them in its entirety •about four months ago. 

20 :Q. vVell, prior to four months ago you per-

30 

40 

sonally never o,vned a share of stock in the cor-
. A N . porahon ". . _ o, su. 

'Q. I simply wish to get it clear. How long is 
it since the the ·atre itself has been known 
as Reade's Broadway Theatre1 

lvir. Leonard: Objected to as imma-
terial. 

The Court: It is cross-exan1ination. He 
may answer. 

A. Oh, I don't remember. Maybe two or three 
years ago. 

Q. vVasn 't it ah,ra.ys known as Reade's Broad-
way ·rheatre 1 A. Oh, no. 

Q. You say 1101 A. No. 
Q. How did it con1e to he known three years 

ago as Heade's Broadway Theatre1 

l\Jr. Le,onard: Objected to on the same 
d groun . , 

The Court: I-Ie n1ay m1swer. 
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1\ilT. Leonard: Immaterial, no way to 
prove ownership. 

A. The industry that I was connected with in 
the operation of theatres grew to such a large 
extent that I adopted the trade-mark of Reade 10 and put it on every premises that I was connected 
with in any capacity whatsoever, n1ana.ge-r, direc-
tor, owner and so fo,rth. 

Q. vVel'l, were you connected with this theatre 
at that time1 A. Oh, yes. 

Q. How long had you been prior to the adop-
tion of this trade nam .e 1 A. Since the day it 
was built. 

Q. And that was back in 1912 or thereabouts 1 
A. Yes, sir. 

Q. vVhat was the nature of yo-ur connection 
with the the·atre from its ,beginning in 19121 A. 
I worked there for my father, Henry Rosenberg, 
as manager. 

Q. And that was your connection with it1 A. 
V • .1es, sir. 

·Q. And you continued to be· manager until 
when~ A. Until today. 

20 

By the Court : 3 o 
Q. Still are? A. Still am. 

By :Mr. Drewen: 
Q. But you have become other things in addi-

tion to manager, Mr. Reade1 A. I have since 
acquired the stock from the estate, about four 
months ago. 

Q. And you now own the majority of the stock, 
at least you have for the past four months 1 A. 
Yes, sir. 40 
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Q. And at the same tim .e that you embrace this 
theatre enterprise in your name, do yo,u say that 
you did it with all the other theatre enterprises 
that your were connected with~ A. Yes. 

Q. As manager~ A. Yes, sir. 
Q. You were connected with quite -a number as 

manage-r at the same time and they all took upon 
them the name Reade's Theatre at the s:an1e timel 
A. Yes, sir. 

Q. And that, you say, was about how many 
years , ago~ .,A .. About three years ago. 

Q. Oan you tell us whether or not it was beforP 
or after this contract vvas made between you and 

2 O McKenna A. Long before. 

Both sides rest. 

:.MOTION FOR DIRECTION. 

1t[r. Leonard: I n1ove for the directio n of a 
verdict in favor .of the defendant for, ·an1ong other 
things, the grounds submitted on n1y mot ion for 
a nonsuit. It seems, I suppose, unnece ssary to 

30 repeat those motions. I have other grou nds in 
addition to the grounds offered at the time on 
the motion for nonsuit, which grounds I should 
like to adopt at this time. 

The Court : They will be considered as re-
peated. 

~Ir. Leonard: And ·will your Hono r rule 
separately~ 

The Court: ·\Vell, I will deny your moti on fol' 
4 o a direction of a verdict on the grounds advanced 
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for the nonsuit, if that is what you me·a.n, and 
you may have an exceptio ·n. 

(Objection noted for defendant as ground of 
appeal.) 

l\Ir. Leonard : Now, I m.ove for a direction up- 10 
on the groun d that there is no evidence upon the 
record showing a trespass on the part of this de-
fendant. In other words, there are no facts . to 
support the allegations cont ,ained in the fo,urth 
count of the complaint as amended. Indeed, there 
is testimony from. the plaintiff himS'elf that would 
absolutely preclude an action for trespass lying 
for this reas on: that this question was asked the 
plaintiff: "Is it true, as you allege in your fifth 20 
count, that the defendant, by permis.sion of the 
plaintiff, held -and enjoyed the lands and prem-
ises described in the first count from the 10th day 
of J nne, 192'5, to the lOt\11 day of June, 1927 '' 
And he said, "Yes ." Now, if the defendant held 
the land for that period of time with the permis-
sion of the plaintiff there certainly can .be no-
thing to support the fourth count, which is in 
trespass. 

The Cour t: I ,;rill hear what you have to say. 30 
(Mr. Drewe n replies.) 

(After argument.) 

The Cour t: I shaU deny Mr. Leonard's motion 
for a direct ion for the ground last stated, in 
view of the evidence in the ease as .a whole, not 
merely the isorat ed question that i~. the basis 
for this motion, coupled with the answer. 

( 0bjedion noted for defendant as ground of ·1 O 
appeal.) 
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Mr. Leonard: And for the same reas .on I move 
to strike out the fo-urth count. 

The Court: That relates to the tresp ass 1 
1!1:r. Leona.rd: That relates to the tre spass. 
The Court: The motion is denied. You may 

10 have an exeeption. 

( Objection noted for def end ant as ground of 
appeal.) 

Mr. Leonard: I move to strike out all testi-
mony relating to the alleged removal of topsoil 
or earth by the defendant upon the ground that 
they have not connected such removal directly or 
indirectly with the defendant, and theref ore have 

20 not connected in accordance with the assurance 
that they gave in open court that the name of the 
defendant woulid be co,nnected with s.uch removal. 
On the contrary, it appears that when we learn 
the only ones ,vho did remove it were men ·who re-
moved topsoil from other property entirely. 

T11e Court : Not under the direction of Reader 
11r. Leonard: And not under the dire ction of 

Reade. 
The Court: I think in that regard that the 

3 0 c-ase has a cil'cun1stantial aspect. It may be that 
it has not been shmvn that Reade had any direct 
connection with the ren1oval of topsoil at all, the 
testimony being that the lot upon ·whieh the stores 
were erected belonged to Mrs. Reade and that 
on the west belong ed to the Broadway Theatre 
Company, in which Reade was a mere stockholder 
at that tin1e, or officially connected ·with the com-
pany as n1anager, not a stockholder. Now, th~t 

,1 o is coming to an interesting point to me in this 
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case. Mr. Leonard has not yet made his n1otio11 
but I think it is pertinent to be nTade. The• n10-
tion to strike the testimony will be de-nied. 

(Objection noted for defendant as ground of 
appeal.) 

Mr. Leona rd: May I n1ove to strike any and 
an testimony relating to the sjgnboards or bill-
boards, upon the grounds that despite the assur -
ance of counsel in open court that such placing 
on the premises in question would be attributed 
directly or indirectly to 11r. Reade, and we sub-
mit that ha.s, not been done. 

The Court : The motion is denied. 

10 

(Objection noted for defendant as ground of 20 
appeal.) 

Mr. Leonard: I 111ove to strike out all testi-
mony relating to the alleged use of the property 
by certain ·wagons carrying scenery to and from 
the theatre O'vYned by the Broadvvay Theatre Com-
pany. 

The Court : The motion to strike is denied. 

( Objection noted for defendant as ground of 
appeal.) 30 

Mr. Leonar d: I rnoye also to strike out all 
the testimony relating to the placing of radiators 
and the like upon the premises in question by 
some one, the inference being that they came 
from buildings under construction on property 
lying di rectliy to the west of the premises, in 
that the record now discloses that those prem-
ises were then owned and are still owned by Ger-
trude Reade. 4 O 
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The Co,urt : I decline to strike th e tes timony, 

( Objection noted for defendant as gro und of 
appeal.) 

Mr. Leonard: I now move for a dir ection upon 
1 n the ground that the re}ation of vendor and vendee 

:vill no~ pern1it an action for waste, wh ich action 
is specifically set forth in the fifth and sixth 
counts, and my motion being specificall y directed 
to the causes of action therein contai ned. 

The Court: vV ell, technically speakin g, I think 
you ·would ,be entitled to that n1otion but for the 
fact that an effort was n1ad e to ame;1d this com-
p1aint to meet the issues and the fac t that the 

2 o complaint has retained the use of the word 
" ·waste" in those counts, which reall y sound in 
a h1:each of contract, as I recall, it bei ng the in-
t ention of the court to permit the pl ain tiff to 
amend so as to charge a breach of contr act up to 
Jun e 22, 1925, and a trespa ss th erea fter, until 
such d:ate as the · evidence show ed pos sessio n had 
~een surrendered, if indeed there is an y evidence 
1n the cas e showing that R ead e retain ed posses-
sion till after Jun e 22, 1925. Th e onl y thing in 

30 th e ca se that mi ght indicate that wa s the fact 
that he hims elf filed a bill for specifi c perfo rm-
ance. 

Th e motion for a dir ection, for th e reasons 
stat ed, will be denied. 

( Obj ecti on not ed for def endant as O'round of . b 

app eal.) 

1fr. L eonard: I move to strike out both the 
1J :J fifth and six th counts, upon the ground tha t the 

rel'ation of vendor and vend ee ·will not support 
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such actions as ar e set forth under those res'f)ec-
tive counts. 

The Court: I think I shalil strike the fifth 
count, which charges praetic:ally "'aste. The 
fourth count charges trespass. (Reads.) I will 
allow that fourt h count to stand. ·The fifth count, 10 
evidently that count is' in waste, which in turn is 
predicated up on a relation of landlord and ten-
ant, and I decline to hold that relation, therefo ,re 
under the evidence in the case I shall strike the 
fifth count. 

(Objection noted for plaintiff as ground of 
appeal.) 

The Court : The sixth count charges an agree- 2 0 
ment to purch ase, entry thereunder, e.ontinuance 
in possession after making the contritct, the de-
fendant aban doned the same, the defendant while 
in possession of said premises co,mmitted waste 
thereon and wrongful'ly took away. Now, I will 
allo,Y you to strike out of this count "waste 
thereon" so that it shall read "Defendant while 
in possession of s.aid premises ·wrongfully took 
away and re moved and converted to his own us e 
2,750 yards of topsoil and gravel,'' and strike 3 o 
from that count the words "committed waste 
thereon.'' 

l\Ir. Leonar d: I except to your Hono ,r 's strik-
ing out fro m the sixth count the words "com-
mitted \Yaste th ereon.'' 

(Objection noted for defendant as ground of 
appeal.) 

Mr. Leon ard: Now, I mov e gen erally for a 
direction of a verdict upon the ground that there 4 0 



248 

"JJ1 otion for the Direction of a: Verdict 

is no evidence in the case supporting the plain-
tiff's claims as s·et f o-rth in the thre e counts 
originally remaining in the amended complaint 
or under the conn ts ren1aining after th e striking 
out of any counts on this 1notion. 

1 O The Court : You mean connecting th e defend-
ant 1 

Mr. Leonard: No, general1y, as a matter of 
law, that there are no facts to s•upport a cause 
of actio ,n or causes of action as set for th in tl1e 
re1naining counts of the amended complaint. 

The Court: The motion ·will be deni ed for the 
reasons stated. You may have an exception. 

2 0 ( Objection noted for defendant as ground of 
appeal.) 

:Mr. Leonard: · I move for the direction of a 
verdict upon the further ground that th ere is no 
evidence to sho"\V that the defendant ever went 
in to physical possession of the premises in ques-
tion. 

The Court : The n1otion is denied. You may 
have an exception. The court conceives that 
there is circumstantial evidence her e which 

3 0 would warrant that conclusion. 

( Objection not ed for defendant as gr ound of 
appeal.) 

l\1r. Leonard: I n1ove for a direc.tio11 upon the 
further ground that ther e is no evidenc e of the 
1ne•as1ue of da.n1ages, upon the ground that as-
sun1ing the case proceed upon the theory of tres-
pa ss, th e r eason able value of the premi seS' for 

4 o th e p eriod · "\,rrongfully occupi ed would perhaps 
be the measur e of damag es. Th ere is no such 
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evidence upon the record; the only evidence be-
' ing this: that it' is not charged that the defendant 

ever-it is not charged or is it proven that the 
defendant ever occupied the entire premises 
owned by the plaintiff; but on the contrary the 
uncontradicted proof shows that there was a lease 10 
of a portio n of the premises. Now, as I conceive 
the law of this state, it is necessa .ry to show the 
reasonable r ental value of the pre .mises exc.lusive 
of the port ion so demised and that the difference 
between the alleged reasonable value and the 
amount of r ents . charged is not evidence of 
the reason able value of the residue of the pren1-
1ses. 

The Cour t: The n1otion will be denied. 20 

( Objection noted for defendant as ground of 
appeal.) 

The Court : If the counts in question of the 
matter incorporat ed in the present motion is sup-
ported by the slight est evidence, at least nominal 
damages ·would be warranted and prevent the mo-
tion in question being granted. 

I\lr. Leonard: Now, n1ay I again press a mo-
tion to the fourth count and n1ove to strike it 3 0 
out, or in the alternative, move for a direction 
as to the case th ereon set forth, that that count, 
if anything, sou·nds not in trespass but in tres-
pass on the case; and that trespass on the case 
will lie only where there has been a physical in-
jury to the freehold. 

The Court : That is clain1ed here. 
Mr. Leonard: But not in the fourth count. 
The Court: vVhat is in the fourth count 1 (Ex- 40 
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amines co_mplaint.) The n1otion is denied. You 
may have an exception. 

(Objection noted for defendant as ground of 
appeal.) 

10 l\iir. Leonard: That if the fourth count-an d 
I might say that the fifth count as well~be 
deemed counts for trespass qua.re cia.u,s'um fregit, 
that that action n1ust be supported eith er by the 
facts or the record or hy the allegati 9ns con-
tained in the respective counts, for th e reason 
that the action of trespass will never lie when 
the possession was not wrongful, upon the ac-
cepted theory underlying trespass tha t for an 

20 action to lie it must always be attended with a 
breach o~ the peace. 

The Court : The motion 1s denied for the 
reasons stated. 

( Objection noted for defendant as gr ound of 
appeal.) 

Mr. Leonard: I move for a direction of a yer-
dict in favor of the def end ant upon the ground 
that the plaintiff has failed to connect the de-

3 O fendant in any way with the alleged wrongful 
possession of the premises in question and h~s, 
moreover failed to connect him in any ·way with ' the alleged wrongful removal of ·the tops oil. 

The Court: Tow, :Mr. Dre,ven, I "ill hear you. 
(:Mr. Drew en replies.) 
The Court: I will deny the motion and send 

it to the jury. 

( Objection noted for defendant as ground of 
4 O appeal.) 

( The Court and counsel return to the court 
room.) 

2-51 

CHARGE OF THE COURT. 

Gentlemen of the Jury: The plaintiff in this 
case seeks to recover of the defendant dan1ages 
for a11 alleged invasion, unlawfully, of a tract 
of land owned by hin1 at Long Branch, in this 
county, plus the deprivation of the us-e of the 
property while it is alleged by hiln that it was oc- 10 
cu pied by the defendant. 

Now, origina lly when this suit ·was brought, for 
the purpose of ple,ading, apparently, in a com-
prehensive way a numher of what might be 
termed groun ds of action were stated. Some five 
or six counts were in the original complaint. 
"\Veil, obviously the issues in the case eventually 
had to be defined by the court in order that the 

20 jury might understand just what the controversy 
was all about; because you heard during the pro-
irress of the trial in part ,at least, a number of 
u ' ' ' motions were 111ade to strike various counts of 
the complaint, and I n1ay say that they all re-
lated to prec.isely the san1e controversy between 
the parties; but for the purpose of m€7eting the 
technical situa tio-n as to pleading, the matters in-
volved there in were stated in five or six counts. 
Now that the trial is over it is my duty to state 

30 to you that the case is submitted to you to de-
termine as a question of fact on only two eounts. 
and they appe ar in what is knmvn as the amended 
complaint which ,vas pern1itted to be filed by the 
court. There fore, you will understand, gentle-
men, that in considering this case there are tw·o 
angles, as I shall call them, which are now in-
volved and with reference to which you must 
ascertain whether the plaintiff has satisfied you 
by credible legal evidence -he carrying the bur- -l O 
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den of proof-that the counts now r enrnining in 
the con1plaint are supported thereby. 

It appears that in M;ay, 192,5, these gentlemen 
entered into a contract in writing whereby the 

10 defendant Read:e agreed to purchas .e of the ow~er 
M·cKenna the tract of land in question for a. pnce 
agreed therein, v-rhich, as you have heard , ·was 
$50,000. As is usual in sueh contracts there was 
a ,stipulation that a certain amount on -account of 
the pur ·chase price should be paid. In this case 
it turned out to be $'5,000, and it wa s, paid by 
Reade to M·cKenna; then likewise t·hat at some 
tin1e further agreed upon in the contra ct Reade 
should take t ·he deed to the property and pay the 

20 f h . balance o the pure ase price. 

Now it appears that instead of that _being done 
a controversy arose, with whieh vve are r eally not 
concern ed except as it has some bearin g upon the 
present i,sisues in this case. In ;any event, on June 
22, 1925, l\!IeKenna, it appears 1, tendered to Reade 
or some p er son r epr esentin g him a deed for the 
property, which R,eade, through his r epresenta-
tive, dedined to accept. It later app ears that 

30 Read e filed a bill in t·he Court of Chancer y in this 
state for what is kno,,11 as a s•pecific perfo rmance 
of the c.ontract, and requiring J\1:cKenna to give 
·him a deed. Certain reductions in the pu rc]rnse 
price wer e in si,st ed: upon or urged ,a,s of right on 
the part of Read e ; but it app ear s that th e Court 
of Chancery dee.reed that Reade' s failur e on the 
22d of Jun e, 1925, to take the de ed fron1 l\,f cKenna 
wa s. equivalent to a r efu sal on hi s part, 1Yhich re-

,J:O pudiated t1e contract ) wip ed it out, as it were; 
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and the ref ore th e Court of Chancery declined to 
give Reade a decree requiring McKenna. to specifi-
cally perfor m the contract in t•he manner which 
he urged and to give him a deed. 

Now, from that date, namely, June 22, 192,5, as 10 
found by the Court of Ohancery in the litigation 
indicated, I hold that Reade no longer had any 
right to occupy or poss ·ess the tr.act of land in 
question. The relation then had been suspended 
by a finding of the Court that the contract was 
breached by Reade's refusal to accept the deed. 
Now necessa rily from that time on, ho1ding as I 
do as a mat t er of law, Mr. Reade 1had no right to 
occupy the premises and should have surrendered 
them to l\fcKenna. It appears that after the eon- 20 

tract w,as signed Reade asked J\1eKenna if he 
might immediately take • posses ,sion of the prem-
ises and McK enna conse11ted. Just why Reade 
wanted to take possession at that time is not 
clearly indicated in the testimony, or just why he 
was buying this land is not dearly indicated in 
the testimony. The only evidence in the case at 
all is the suggesition of Cubiberly, the architect, 
th~t some building · operation wa1s eventually con- 30 ternpla ted by Reade upon the tract of land in 
question. N O\Y whet-her Reade, therefore, in ask-
ing· McKenna if he might take possession and get 
started, meant that he wanted to start a building 
operation which would ne,cessitate an excavation 
on the pre mises, I an1 not at all clear and I am 
leaving that to you to dis 1cover under the evidence. 
Does it clearly appear by the evidence just why 
Reade wa•s buyin g this lot of land 1, Was it for 
parking purposes 1 Was it for the purpose of -IO 
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putting a building , on it~ vVhatever the purpose 
may have been you will have to discover from an 
examirua tion of the evidence yourselves. I say 
that becaus ,e it is a circumstance that the jury may 
·cons1ider, that if you believe the testimon y on the 

10 part of the plaintiff that someone went on the 
property after the contract ·was signed and per-
mi,ssion for possession was given Mr. Reade and 
began excav;a ting. Now, whether Reade was re-
sponsible for that excavating or not I am unable 
to ,say. He says he ·was not. You heard' him 
deny under oath here today that he had anything 
to do with it whatever. And therefore if you find 
in this 1 case as a f.act that some corporation or 

2 0 some ot·her person, not Reade, was responsible 
for the excavation on the lot in question, or in-
deed, that there wa1s no such excavation on the 
premises •, the ·n I charge you there can be no ver-
dict against ]Ur. Reade. In other word s, that 
would leave the ·case in .a •situation where perhaps 
they had not sued the right party. And neces-
s1arily you must find in this case evidence that 
would warrant, either directly or of a circumstan-
tial character, the conclusion and the infer ence of 

:~ O fact that if there ,vas any excavating on that land, 
if there v-ras any occupation for parking purposes 
or for signs, that it was done under the direction 
of Reade. Now, if the evidence fails to satisfy 
you in that regard there can be 110 verdict against 
Reade. I say tlv1t ,because of the rather nebulous 
situation in whieh the cas•e, as I see it-i n com· 
ment-has been left in that regard'. It was 
·brought out, for example, on the part of wit-

·l '.l ne·sses prcduced by the plaintiff here t.hat a sign 
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was put up; and yet it appears that that ,sign w:as 
put up by employees •Of the Broad ,way Theatre 
Company. It is true it is said to have carried 
the legend that it was donated by Walter Reade; 
and you may consid 1er that bit of t.esitin1ony v,rith 
regard to its circumstantial hearing upon the is- lO 
sue her e. And again it is said that the land was 
used for park ing purpo ,s·es, apparently in connec-
tion, I may say, with patrons of the theatre. But 
was Re,?.de responsible for that or was the Broad-
way Theatre Company resrponsible Then again 
it is said that certain radiators were parked, as 
it were, or placed upon the land. It further ap-
pears in that ·connection that at that time · there 
was a building operation going on on land belong- 20 
ing to :M:rs. Reade, not to Reade. Unles,s you 
found some evidence in the case that warranted 
the inference that Reade was res .ponsible for ·hav-
ing those radiators p,l,a-ced there of course you 
could not hold him. 

Xo"·, 1 have held as, a matter of law that from 
t~e date of entry by Reade into po,sses,sion, if he 
did, with the consent of McKenna, to June 22, 
1~25, if Reade committed any damage or waste a 0 
either him,self or through his en1ployees or agents, 
then the right of 1Ic.Kenna to recover would be 
in the nature of a breach of Reade's contract to 
take title to the land. Just w·hen that excavat-
ing occurred I do not know. I have been una.hle 
to di~cover from the testimony. The complaint 
alleges that Reade occupied this land from the 
10th of June, 1925, to some tune in June or July, 
l927. In order to ·hold Reade yoll 1nusit ascertain 
fi rst that between the date of the contract, or 
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r;ather, the 'time when he went into pos isession ·with 
•consent of McK.enna, to June 22, 19'25, ·when the 
Court of Chancery found Reade had brea ched the 
contract by declining to take the deed, your right 
to 1a:ward any damages in favor of Md{enna 

10 against Reade must ·be for something tha t Reade 
did. 

20 

Now, if ·he occupied the land then I charge you 
that the normal and natural damages to M,cKenna 
following from his refus 1al to take the deed would 
be in the nature of a breach of his contract and 
would involve depriving McKenna of the use of 
the land, to be translated into doUars and cents· 
if you find it warranted under the evidence. Then 
if you find in addition to that that during that per-
iod Reade directly or indirectly took any topsoil 
from the land the measure •Of damages would be 
the difference in value of the land before Reade 
took po,s.session and after the bre iach of the con-
tract on June 22, 1925. 

Now, to ascertain the depreciation in value by 
the taking of the topsoil you '\Yould have th e right 
to consider the value of it; and there ha s been 

3 0 s.ome evidence pro and con on that subject; some 
offered in behalf of the plaintiff here at the rate 
of a dollar ,a load; then son1e 111ore to the contrary 
on the basis of fifty cents a load; and you heard 
1\1:r. Byram say today, as I recall, as ·well as }!Ir. 
Parker, that some ·would ,be as low a•s fifteen cents 
a load. But the ,signific.ance of the taking of the 
topsoil has relation to the depreciation in value of 
the tract of land immediately before the contract 

,1 o and up to the time that it is alleged that Reade 
breached it on June 22, 192'5. 
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Xow, there is s.on1e evidenee here that is offered 
by the plaintiff to the effec,t that the use of the 
Land for advertising purpos 1es was wo-rth some-
thing. You have a right to take that into con-
sideration so far a,s. M,cKenna 's deprivation of use 
is concerned. T'here was no relation of landlor,d 10 
and tenant ,between 1\1:cI(enna and Reade, because 
Reade "·ent in as a buyer prospective. And there-
fore you will und:ers:tand, I think, what 1\1:cKenna 
would be entitled to recover if you find that he 
was wrongfully deprived or the use of the prop-
erty in the circumstances by reason of Reade's , 
breach of the contract. 

X ow, from June 22, 192,5, up to some period 
20 of time when Reade surrendered pos ,session-and 

I am not at all clear that Reade wias in possession 
after June 22, 1925, or ·what he did; actually there 
was pending litigation in the Court of Chancery 
coverin~ the period-it is for you to say whether 
Reade is1 shown by the evidence to have remained 
in possession from that date, the bre ,~ch of the · 
contract, June 22', 192'5•; I hold that if you find 
Reade in possession he was there without right 
and therefore a trespas ,ser, and McKenna would 3 0 
then be entjtled to re·cover what under the evi-
dence you n1ay find he suffered by reaso11 of being 
deprived of the use of the propertr, or, as we say, 
mesne profits, up to the time that either Reade 
g,ave up possession, if you find that circumstance 
in the evidence, or such time a•s. you do find: the 
occupation continued. 

X ow, as I see it there are those two phases of 
the case: the right of 1\1:cI(enna to rec.over against ,Io 
Reade from the time that he went into po·sses ,sion 
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under the · contract up to the time that Reade, in 
accordance ,,ri th the vievi1 of the Court of Chan-
cery, breached the contract, on June 22, 1925; and 
there the dam ,ages • re,coverable would be for a 
breach of contract; from that date on to the time 

1 0 that you find that R,eade gave up pos session, if 
you find he wa,s. in poss ,ession at all, h e would be 
in the nature of a tre ,spasser, and the damages 
tihere would !be for mesine profits, "~hat Mc.Kenna 
lost by being deprived of the use. And therefore 
a fair rental value, i{1 the latter aspect, would be 
the measure ; using that term rental, hovvever, not 
in the sense ordinarily understood, invo lving the 
relation of landlord and tenant, but for mesne 

o profits. 

Now, the case is, left ·with you for your consid-
eration. It doe ·s appear in the ·c,ase that Mr. 
Reade paid $5,000 under hi,s contra ·ct and it has 
never been returned. And I notice tha t counsel 
for him in the opening, suggested: that the only 
basis of this suit at all was the fact that 1Id {enna 
had been directed to return the $51,000 by the 
Court of Chan~ery, had not done so, and there-

3 0 fore to obviate the necessity of returnin g it this 
,suit vY'as brought to recover such damag es as he 
n1i2ht in reduction of the amount t·hat had been 
paid. In fact, in hi,s complaint as, originally 
drawn McKenna suggests that he be permitted to 
·credit any dam ,ages he seeks to recover against 
Reade on the $5,000. Now, of ·eourse if that has 
any tendency to make you gentlemen conclude 
that ther e was no basis in f,act for this suit, or 
tends to affe ct the credibility of ~1:cI(enna, it is 

'10 open to you to consider. Ho-wever, I have en-
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deavored to give you the ,situation of the ease with 
regard: to the law as I see it; and of course what-
ever I say, being the presiding judge here, be-
comes the law in the case ~th regard thereto. 

Now, take the case, and if you find that M1c- l 0 
Kenna has proven his cas•e and is entitled to re-
cover damag es for the period -covered by the com-
plaint a•s. amended, either in the aspect of a ·bre iach 
of contract up to June 2·2, 192·5, and after that if 
you find Rea de under the greater weight of the 
evidence to have been in posisession ,as• a trespas-
ser, then of eourse you will awiard such damages 
as the facts , warrant under the rules of law ·given 
you. But you will understand that I express no 

2 0 opinion one way or the other as to what the ver-
dict should be. You endeavor to do justice be-
tween these parties. 

PLAINTIFF' ,S EXCEPTIONS. 

Mr. Stoke·s: The plaintiff excepts to that part of 
the ch'.uge in \vhich the Court s1aid '' Why was 
Reade purc hasing t 1his tract of land 1 That is not 
clear to me and you will have to find that from 
the evidence." We claim that it was immaterial :10 
"~hy and for what purpos ·e Re,ade was purchasing 
the same and it ·was not a proper subject for the · 
jury' s consideration. 

2. The plaintiff also excepts to the statement 
of the Court that there must be something Reade 
did; thus 1 t,aking from the jury the right to find 
that the same was not done by Re,ade personally 
but might have been done by his authority and 
consent. 40 
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3. T:he plaintiff als-o ex·cepts to the ,s.tatement 
of the Court that the value of the topsoil had been 
tes 1tified to by some of the · ·witnesses for the p1ain-
tiff as high ~s one dollar a load. We cliaim that 
there w,8:S proof of a higher value than one dollar 

1 n a load that 1had been testified: to by witnesses for 
the plaintiff. 

DE,FE:NDANT'S EXCEPTIONS. 

l\1r. Leonard: I except in behalf of the defend-
ant to the Court's refus ,al to charge the ,single 
request pres •ented. That the only damages that 
could he recovered were nominal. 

20 2. I except als,o to t at portion of the charge 
which reads in substance as follows: '' Re.a de had 
no right to occupy the premises . and should have 
surrendered them to the plaintiff.'' 

3. The defendant also excepts1 to tho,se por-
tions • of the charge reading in subs1tance as fol-
lo,;rs: '' ""\Vhether building operations required ex-
cavation; for what purpose was the excavation 
n1ade; ·whether Reade is responsible for the excs-
vation is a question for you; you must a1so con-

:1 O srider whether Reade ,,-as r·esponsible for the leav-
ing of the radiators on the premises • in question.'' 

4. The defendant also excepts to that portion 
of the charge reading in substance as follo,rs: 
'' If Read ,e occupied the land it would be in the 
n~ture of a brea.ch of his . contract." 

5. The defendant furither excepts to that por-
tion of the eharge in ·which the alleged earth and 

,1 r ) topsoil wa,s submitted to the jury upon the theory 
of a breach of contract. 
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6. The defendant also excepts to tha.t portion 
of t.he charge reading in s:ubstance as follows ·: 
"You must c-onsider also the advertising pur-
poses.'' 

7. The· defendant als ,o excepts to that portion 1 o 
of the charge reading in srubstance a,s, follows ,: 
"You musit determine if the plaintiff was wrong-
fully deprived of his premise·s on the theory of a 
breach of contract .'' 

8. The defendant alsio excepts to that portion 
of the charge reading in substance as. follo,vs: '' If 
you find R-ead,e was in po,s.sre·s1sion after J u11e 22, 
1925, he 1,,y·,as there ·without right and a trespas-
ser." 

9. The defendarnt also ex,cepts to that portion 
of the ·c,harge reading in .substance as, follows: 
"Reade would be a trespass ,er if he remained after 
June 22, 1925. '' 

10. The def end ant also excepts to those portions 
of the charge which re•cited that there are · two 
angles to the case ; damages arising hef ore June 
22, 1925, upon the theory of breach of contract; 

20 

and secondly, damages arising thereafter to ac- 3 0 
crue to the plaintiff if it be found that R.eade re-
mained in poss iession of the property. 

11. The defendant excepts gene~ally to the 
charge because therein 1there was not submitted 
to the jury the isrsue,s ,as embraced by those por-
tions of the con1plaint that remain. 

DEFENDANT'S R,E'Q,UE.ST TO CHARGE. 
40 

If you find for the plaintiff you can find no 
more than nominal damages. 
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BILL OF COMPLAINT. 

(Filed Aug. 2,1, 1925) 

IN CHANCERY OF NEw JERSEY) To the Honorable 
10 Ed .1.C'in Robert W a.Uce,r, Chancellor of the 

State of Ne 1w Jersey: 

The complainant, Walter Reade, of the Borough 
of Deal, in the County of Monmouth, Stat e of New 
Jersey, respectful 1ly shows : 

1. That on May 9th, 1925, Thomas , P. McKenna 
of the City of Long Branch, ,County of Mon-
mouth, State · of New Jersey, entered into a cer-

20 tain contract in writing, a copy of which is here-
unto annexed and n1ade a part hereof, whe reby he 
agreed to coJJvey to complainant, for the sum of 
~

7 ifty Thousand ($50,000.00) Dollars hy deed 
which shall contain the usual full covenan ts and 
warranty, on May 2:5, 1925, all that certai n lancl 
and prrmise ·s described in said annexed contract 
The said contract, after having been duly ac-
knowledged, was recorded in the - Register 's Of-
fice of said County of Monmouth. 

;3 0 - f' 2. That ]?ive Thousand ($:::l,O0O.0O) DoHars o 
tlie consideration for said lands as 1nrentio ned in 
paragraph one hereof, was duly paid by complain-
ant: to the raid Thomas P. J\1cK.enna upo n the 
execution and delivery of said contract. 

3. Since the ex,ecution of the s·aid contract , 
complainant has had an examination of th e title 
nia<le, and has discovered that at the tin1e of t1w 

,1 :J sjgning of the said contract, and ever since there-
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after, that the said Thoma.s. P. McI{e .nna ,vas not 
seized of the whole tract, and that the ·re were 
numerous outs tanding liens and encun1brances 
against the same . 

#4. That the time for closing had been ex-
tended from, time to time to enable Thomas P. 
McKenna to clear up the questions in said title. 

5. That the said Thomas P. McKenna is of full 
age. 

6. Compliainant is desirous of obtaining a con-
veyance of the }ands and premises co·ntracted to 
be conveyed to him as af ores-aid. 

7. That the said Thomas P. Mc:Kenna has re-
fused and sti ll refuses . to eonvey to complainant 
the said lands and premises contracted to he con-
veyed to him as aforesaid. 

8. That the complainant h'as be.en -and is ready, 
able and willing to perform sai.d agreement on 
his part. 

Complainant is without adequate remedy in the 
Courts of Law and therefore prays: 

a. That Thomas P. J\!Ic-l{enna who is the de-
fendant to this suit, may answer this bill of com-
p1aint and each statement therein made. 

b. That the said T'homas P. J\.1cl{enna may be 
decreed specifically· to perform the said agree-
ment, entere d into by the said Thomas P. J\1c-
!{enna with complainant, the complainant tender-
mg himself rea dy and willing ·and hereby offering 
specifically to perform _ the . said agree-m,ent on his 
part. 

# 2 10 

2 () 

30 

40 
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c. .That' a writ of subpoena may issue, com-
manding · S'aid defendant to answer this bill of 
complaint and to abide by such decre,e as the 
Court may make in the premis ,es. 

d. That complainant n1ay have such other and 
further relief in the premises as th e nature of 
the case may requu ,e. 

STEIN, STEIN & HA NNOCH, 
Solicitors of Complainant. 

# THIS AG R,EE1\1EN 'T made the 9th day of 
May, 192'5, between THOMAS P. 1\1:cl{JENNA, of the 
City of Lo,ng Branch, County of 1\1onn1outh, State 
of New Jersey, her inafter described as the seller, 
and \VALTER READE, of Asbury Park , N,ew Jersey, 
hereinafter described as the purcha ser, 

, VITNE'SSETH 

The seller agre es to sell and convey, and tl.1e 
purchaser ·agr ees to purchase, all that certarn 
prot, piece or parc el of land hereinaft er particu-
larly described, situate, lying and being in the 
City of Long Branch, County of Monmouth, State 
of New J ersey, and more particularl y bounded 
and describ ed as follows: 

BEGINNING at a point on the south side 
of Broadway at the northeast corner of 
prop erty belonging to the party of the sec-
ond part adjoining the property herein de-
scrib ed, th ence -1- southwardly along lands 
of the party of th e second part about 230 
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feet to the northwest co,rner of lands now 
or former ly Vannote, thence -2- eastwardly 
along said Vannote land about GO feet to a 
corner, thence -3- southwardly along · said 
Vannote land about 80 feet to the north 
side of Belmont Avenue, thence -4- east-
waruly along said north side of Belmont 
Avenue about 60 feet to an alley, thence 
-5- nor thwardly along the west side of said 
alleJ about 197 feet to the south side of 
another alley, thence -6'- westwardly along 
the south side of said la.st n1entioned alley 
about 70 fe,et, thence -7- northwa.rdly about 
118 feet to the said south side of Broad-
way, thence -8- westwardly along the said 
south side of Broadway, 50 feet to the point 
of Beginning. 

Togeth er with the rights accruing to the 
s·aid pre mises in said alleys. 

SUBJECT, ho,vever, to a lease to one Wil-
liam E. Kitchell , dated January 29th, 1925, 
and expiring on January 23rd, 1926. 

The price is Fifty thousand ($50,000) Dollars 
payable as follows : Five thous:and ($5,,000.) Dol-
lars on the signing of this contract, the receipt 
whereof is her eby #acknowledged. 'Twenty 
thousand ($20,000.) DoUars in cash or certified 
check on the delivery of the deed, as hereinafter 
provided. Twenty-five thousand ($2'5,000.) Dol-
lars by the purchaser or his assigns executing a 
bond in tha t an1ount, secured by a purchase 
money mortgage- on the above described pr emis es, 

10 

20 

30 
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58/718 

10 IN CHANCER ,Y OF NEW JERSEj 

20 

Between 

Walter Reade 
Complainant 

and 
Thomas P. M-cKenna 

Defendant. 

On Bill Etc. 
Bill of Complaint 

St ein, Stein & Hannoch, Solicitors 
of Complainant, 

#31 Clinton St., 
Newark, N. J. 

30 I do hereby depute and appoint John R. Gra-

40 

vatt my Special Deputy to serve and execute the 
within writ. 

Witness my hand this 29th day of Augu st A. D. 
1925. 

JOHN II. VA ,N MATER 
Sheriff. 
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RE:TUR-N 
Duly and personally s,erved a true copy of the 

within Chancery Subpoena upon Thoinas P. Mc-
Kenna August 29, 1925, at his home No. 145 .M::or-
ris Avenue, City of Long Branch, County of Mon- 10 mouth, New Je rs ey. 

JOHN H. VAN MATER 
Sheriff. 

Per John R. Gravatt 
SpeciaI Deputy. 

A true Copy 
Thomas Barber 

Clerk. 

NEw JERSEY to ·wit THE STATE OF NEw JERSEY, to 20 
' ' T'HOMAS P. Mcl(ENNA 

GREETING: "\Vhereas a bill of co,mplaint 
ha s lat ely been exhibit ed against 
you in our Court of Chancer y by 

(Seal) vV ALTER READE 
to -be relieved tou ching the m.a tters 
th erein contained. 

The r ef ore , we con1mand you, if 3 0 
you intend to m:ake a defense, that you file an 
answer to said hill in the office of the Clerk of 
our said cour t at Tr enton, on or befor e the ex-
piration of tw enty days from and aft er the eight 
day of September, 19·25, and in default ther eof 
such order or decr ee will he made against you as 
the Court shall think equitabl e and just. 

4 0 
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W ITNESS his I-Ionor EDWIN ROBERT 1VAL-' ' KER, Chancellor of our said State, at T'renton, 
the twenty-first day of August, in the year of om 
Lord one thousand nine hundred and twent y-five. 

THOMAS BARB ER 
Clerk. 

Stein, Stein & Hannoch 
Sol'rs. 

Endorsed: 
M. 

58/718 

In Chancery of New Jersey 20 

ao 

40 

Between 
Walter Reade 

Compl't, 

and 
Sub. ad Resp. 

THOMAS P. Mcl{ENNA 

Def't. 

Ret 'ble September 8th A. D. 1925. 
Stein, Stein & Hannoch, Sol 'r. 
Fi1ed Sep 8 19125 
Received in :Monmouth County Sheriff's Office 
Aug. 21 1925 at 150 o 'dock P. :NL 1925. 
J ,ohn H. V·an Mater, Sheriff 
Sheriff's Fees $602c/100 
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ANSWER. 

( Filed Sep 29 19125) 

IN CHANCERY OF NEW JERSEY 

Between 
"\VALTER REA DE, 

Complainant, 

and 
THOMAS P. ~1cl(;ENNA, 

Defendant. 

On Bill, etc. 

10 

20 
Answer of Thomas P. McI(enna to the bill of 

comp1aint of VValter Reade, complainant. 

(1) Defenda nt admits that on the 9th day of 
May, 1925, he entered into a contract in writing, 
copy of which is annexed to the bill of complaint, 
whereby he agre .ed to convey to complainant, for 
the sum of $50,000.00, the premises • described in 
the bill of complaint; that by said agreement title 
was to close on the 25th day of May, 1925. He 

0 0 has no knowledge or information sufficient to form 
a belief as to whether said contract has been re-
corded in the office of the Clerk of MonmoutJ, 
County. 

(2) He admits the allegations of paragraph 
two. 

(3) He denies the allegations of paragraph 
three. 

40 
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( 4) He denies the allegations of par agrapn 
four that the. time for closing was extended from 
time to time to enable this, defendant to clear up 
the questions of said title, but that un the con-
trary this defendant does allege that on each oc-
casion when an extension was grant ed it was al 
the especial request of the plaintiff. 

( 5) This def endant admits the allegations of 
paragraph five. 

(6) This defendant ,admits the all egations of 
paragraph six. 

(7) This defendant denies the all egations of 
paragraphs seven and eight of the bill of com· 
plaint. 

# Further answering the complainant 's bill of 
con1pfaint, this defendant says: 

( 1) That on the 22nd day of May, 192'5, three 
day s befor e th e da y nanied in said contract for 

;-r~-- the pa ssing of titl e, this defendant did, at the re· 
quest of th e complainant and the r epr esentatiws 
of complainant , sign a stipulation that the time 
fixed for th e pa ssing of title under said contract 
be ext encled from :May 25, _ 1925, to Jun e 1, 1923. 
Thi s defendant does further allege that on the 
25th day of l\1ay, 1925, he was ready and willing 
to p erform his part of th e said contra ct. 

(2) On the fir st day of June, 1925, this de· 
fendant was r eady at th e tin1e and · pla ce agreed 
upon , as afor esaid, betw een the parties , to per-
f orn1 th e said con tract on th e part of th e defend-
ant, but complainant did not attend and <lid not 
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offer to perfo rn1 the said contract on his part, 
but by his repr esentatives did especially request 
the defendant to exte.nd the time for the passing 
of title under said contract from June 1st, 1925, 
to June 11th, 1925. In accordance with co,mplain -
ant's said request this defendant did so agree. 

(3,) On the 11th day of June, 19125, this de-
fendant was ready at the time and place a.greed 
upon between the parties to perfonn the said con-
tract on his part, but the complainant did not 
attend and did not offer to perform the said con-
tract on his part, but did, on the contrary, by his 
representatives, especially requ est the defendant 
further to ext end the time fo,r the passing of 
title from Jun e 11th , 1925, to June 22nd , 1925. 
In accordance with compl'aina .nt 's said request, 
this defendan t did so agree. · 

( 4) On the 22nd day of June , 1925, this defend-
ant was prese nt at the tin1e and place a.greed 
upon for the performance of the said contract, 
and W'as then and th ere ready and willing to per --
form the san1e on hi s part. But the complainar: L 
did not atte nd and did not offer to perform said 
contract on hi s part. The complainant did, on 

# 
the contrary , send to this defendant a messenger 
with the request that this defendant agree to the 
further extension of time for the passing of title 
under said cont ract. This the defendant declined 
to do, but did tend er to th e n1esse nger of com-
plainant, at th e time and place agreed upon for 
the perform ance of said contract, the performance 
of said contr f,lct on the part of defendhnt, and did 
also then and th er e t ender delivery of deed, fully 

10 

20 

30 
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executed, and complying in all respect s with the 
terrns of said contract. 

( 5) At the tin1e of the making and execution 
of the original contract, as vvell as on the occasion 

1 0 of each of the requests made by the complainant, 
as above set forth, this defendant did expressly 
state to complainant, and to complainan t's repre-
sentatives, that this. defendant did in sist upon 
the prompt performance of said contrac t bv com-
plainant, and that it was essential to def~ndant 
by reason of defendant's business and financial 
obligations, that the said contract he promptly 
performed. And on the occasion of each request 
for further extension of time, as afor esaid, the 

20 complainant and his representatives did expressly 
promise and agree- with this defendant that such 
extension was the last that w·ould he requested. 
Each of said extensions was granted at the espe-
cial request of con1plainant, and for reaso ns which 
the complainant did not disclose to thi s defend-
ant. 

( 6) This defendant further shows th at at all 
times from the date agreed upon in said contract 

30 for the pas -,ing of title thereunder, viz: May 25th, 
1925, and until the 22nd day of June, 1925, this 
defendant was ready, willing and •able to perform 
said cont!act and convey said title, as the com-
plainant well knew; but the co,mplainant , on tlrn 
contrary, at no time con1plied with, or offered 
to comply with, the terms of the said contract on 
his part. 

(7) On th~ 18th day of August, 1925, the at-
,t o torney of complainant did again request s,aid de-

fendant to furthe.r extend the time for the clos-
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ing of title, that is to say, until the 1st #day of 
September, 1925, which request this defendant de~ 
clined. 

(8) This defendant doth verily believe, and 
therefore alleges the fact to be, that during the 
period betwee n the 25th day of May, 1925, and 
the 18th day of August, 1925,, s.aid complainant 
had foregone any intention to fulfill the said con-
tract on his part, and had fully conceived the 
purp_ose of ahandoning the performance thereof, 
on his part, and did abandon it, and did become 
in default in his , performance thereof. Defend-
ant doth further show that some tim ·e early in 
the month of August, 192'5, the realty market in 
the City of Long Branch did exhibit ·a sudden 
activity, wit h a consequent general enhancement 
of realty values; that the lands and premises 
\rbich are the subject of the contract between com-
~lainant an d defendant hecan1e of a value greatly 
111 excess of the price named in said contract. 
This defenda nt doth further allege that but for 
facts occurr i.ng subsequent to the complainant's 
abandonment of his- said· contract, and his default 
thereunder, as aforesaid, which facts gave to the 
land which he had contracted to purchase ,a value 
greatly in excess of what he had contracted to 
pay for it, the complainant would not have sought 
by this suit to revive his right in said contract. 

(9) \Vh erefore this def€mdant alleges and 
charges the fact to be that the complainant de-
faulted on his said contract and is not entitl'ed to 
the specific. perfonnance thereof. 

10 

40 
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,Vheref ore this defendant prays tha t complain-
ant's bill be disn1issed and that said complainant 
.be decreed to pay the costs of the defendant in 
this behalr . most wrongfully sustained ; and also, 
that it be decreed by this honorable Court that 

1 O the said contract, as set forth in th e complain-
ant's bill of complaint he cancelled of record in 
the Clerk's Office of the County of :Monmouth, 
or viTheresoever the same may have been recorded 

20 

by complainant. 
PERKINS & DREWEN, 

Solicitors for Defendant. 
A True Copy 

Thomas Barber 
Clerk 

Endorsed: 
M. 

58/718 
IN CHANCERY OF NEW JERSEY 

Between 
V\T alter Reade, 

0 0 Complainant 
On Bill, etc. 

40 

and 

Thon1as P. :McICenna, 
Defendant. 

ANS,VER. 

Perkins & Drewen, Solicitors 
for Defendant, 

921 Bergen Avenue, 
Jersey City, . J. 
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REPLICAT'.ION. 

( Filed Oct ·7 1925) 

IN CHANCERY DF .NEW JERSEY 

Between 
,v ALTER R EADE ., 

:Comp]aina:nt, O B'Il "Qt . n l , ....c.. C. 

:and 

THOMAS P . Mcl{ENN A 
' DB.fendant. , 

The eomplainant joins issue on the :.ans:wer filed 2,0) 

by .the defen dant herein. 
STEIN, S'TEIN & HANN:OCJ:[, 

Solicitors .of .complainan:t. 
A ·True Co_py 

Thon~ s Barber 
Clerk 

Endorsed:: 
11. 

58/ 718 
I~ CHANCERY :OF NEW JERSEY 

Retween 
,y alter R-e_aa-e-, 

roomp1ai:nant, 
·and 

Thomas P Mcl(' enna . ' 
D·efendant. 

'On Bill Etc. 
Replication. 

Stein, Stei n & Rannocb 
' So1icitors 

.of ·comp} 't. 

4C) 
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·ORDER OF REFERENCE. 

( Filed Oct. 2·4 19'25) 

IN CHANCERY OF NE 1vV JEiR SEY 

Between 
w ALTER READE, 

Complainant, On Bill Etc. 
and 58-718. · 

THOMAS P. Mcl{ENNA, 
D1efendant. 

It is on this 24th day of October, 192'5, on mo-
tion of Stein, Stein & Hannoch, solicito rs o-f the 
con1plainant Ordered that the above sta ted cause 
be referred to Hon Alonzo Church one of the 
Vice Chancellors to hear the same for the Chan-
cellor and report thereon to him, and advise what 
order or de-cree should he made herein . 

E. R. WAL KER 
c. 

The above order is consented to: 

A True Copy 

PERKINS & DREvVEN, 
Solicitors for defendant. 

Thon1as Barber 
Clerk 
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ORDER OF RE-REFERENCE. 

( Filed Nov 12 19125,) 

IN CHANCERY OF NE1V JE 1RSE ,Y 

Between 
VVALTER R EADE, 

Complainant, On Bill, &e. 
and 58"718 

THOMAS P. M cl{;ENNA, 

Defendant. 

It appeari ng to the C'ourt that the property in-
volved in the above, entitled cause is located 1n 
Long Branc h, New Jersey, 

10 

It is, on, this 12th day of N overnbur, 19·25, on 
motion of Stein, Stein & Hannoch, Esqs., solici-
tors of complainant, Ordered that the Order of 
Reference heretofore entered herein to the Hon-
orable Alonzo Church, be, and the same is hereby 
:7acated, and set aside, and the •above stated cause 
1s hereby referr ed to Ho-nor able M. L. Berry one 3 O 
of the Vice Chanc ellors, to hear the same for the 
Chancellor, and report thereon to him and advise 
what order or decree should be made herein. 

E. R. ,¥ ALI{ER 
C. 

"\Ye consent to the entry of the foregoing 
PERKINS & DREWEN 
Solicitors of the Defendant 

A True Copy 
Thomas Barb er 

Clerk 

40 
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58/718 

IN CI-IANCERY OF NE,V JERSE Y 

Between 
vV alter Reade, 

Con1plainant 
and 

Thon1as P. :M:cT{enna, 
Defendant. 

On Bill, &c. 
Order of Re-Reference 

Stein, Stein & Hannoch, Solicitors 
of Complainant, 

765 Broad St., 
Newark, N. J. 
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DESIGNATION. 

( Filed Dec 1 192'5) 

IN' CHANCERY OF NEvV JEiRSEiY 

Between 
"\VALTER READE, 

Con1plainant, On Bill, &c. 
and 58-718 

T HOMAS P . :M:cI(ENNA 
' Defendant. 

I hereby designate ,Vednesday the, 17th day of 
F:hruary 1926, at the Chancery Chambers in the 
City of Newark, at ten o'clock in the forenoon 
as th t· ' . e ime and ~lace for the hearing in the above 
entitled ca use. 

MAtTA LEON BERR ,Y 
V. C. 

. "\Ve_ consent to the making of the foregoing des-
1g11ahon 

STEIN, STEIN & HANNOCH 
Solicitors of Complainant 

PE RKINS & D·RE,VEN 

A True Copy 
Thomas Barber 

Clerk 

Solicitors of D1efendant 

10 

20 

30 

40 



10 

20 

282 

Exhibit P-1 

Endorsed: 
M. 

58/7.18 

IN CHANCERY OF NE,i\T JERSEY 
' 

Between 
,Va.Her Reade, 

·Con1p1ainaht 
and 

Thomas P. :NicI(e·nna, 

·. Defendan 'a t. 

On BiU Etc. 
Designation 

Stein, Stein & l-Iannoch, - Solicitors 
of_ Co:rµpl:t. 
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DESIGNATION. 

(Fil ed Jan 23 1926) 

I~ CHAN CERY OF· NE ,vV JERSilii'Y 

Between \ \ 
! 

1r .ALT.ER READE 
J 

i 
I 

C<Dmplai:rmnt, 
: and 

~l1HOMAS. )p M c l{ ENN A · ) 

-i1efenrlan tf 

On .. Bill: ate. 

It is on this 23rd .dayr Df Fehnr.qry,:· 1'926,r on 
motion of Ste in, Stein~--& .Hannoch,:3 s~ohcitors of 
complainant, Order ed that the ~a.bo:vEr c-atrse be set 
down for hear ing :.01i. bill, a:nswer, orepii-cation and 
Proofs, at the :Chancery;Chatn.bers, -Prudential 
Building, Newark, N. J .. Qn-~pril 19th 1926, · at .10 
0 'cloc]~ ·in the ·for enoon. or '.tls'.:Soon ]thereafter as 
counsel cari be heard . 

. · MLJA " LEON BERRY 

:10 

·• •. , 0 · v.· c.·" 

.' A~Trne Copy 
-~ Tiro:rnas__Barb er 

:)PERKINS .& DREvVEN 
Soiictitor . of Defeiulant. 

( Clerk 
40 
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En 1dorsed: 
M. 

58/718 

IN CHANCERY OF NE,i\ T JER ,SEY 

Between 
"\V alter Reade, 

Complainant 

and 
Thon1as P. 11:c.J(enna, 

D·ef endan t. 

On Bill, Etc. 
Designation 

Stein, Stein & I-Iannoch, Solicitors 
of Complainant, 

31 Clinton Street, 
N e,vark, N. J. 
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NOTICE OF HEARING. 

( ]Tiled :Mar 3 1926) 

IN CHANCERY OF NEW JERSEY 

Beh,reen 

,v ALTER READE, 

Complainant, 
and 

THOMAS P. 11cl(ENN A 
' 

Defendant. 

Please Take Notice of the final hearing in the 
above entitled cause before Honora,b.Ie 11. L. 
Berry, Vice-Chancellor at the Chancery Cham-
bers, N" ewark, N. J. April 19, 192·6, at ten o'clock 
in the fore noon, or as soon thereafter ,as couns .e1 
can be heard. 

A True Copy 

ST'EIN, STEIN & HANNOCH 
Solicitor of Complainant. 

Thomas Barber 
Clerk 

10 
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58/718 

IN CHANCERY OF NEW JERSEY 

Between 
vV alter Reade, 

Complainant 

and 

T'homas P. Mc I{enna, 

Defendant. 

On Bill Etc. 
Notice 

Stein, Stein & Hannoch, Solicitors 
of Com•plainant, 

31 Clinton St., 
Newark, N. J. 

Due servic:e of a true copy of the within notice 
3o is hereby -acknowledged, this 26, day of Feb 1926 

40 

PERI{INS & DREW EN 
Solrs of Deft. 
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AMENDED BILL. 

(Filed May 5 1926) 

IN CHANCERY OF NEW JEHSEY. 

To the Hovn.orable Edwrin Robert Wa,lker, Chan-
cellor of the State of New1 Jerseiy: 

The complainant, vValter Reade, of t.he Borough 
of Deal, in the County of Monmouth, State of New 
Jersey, respectf ulliy shows : 

10 

.1. That on May 9th, 19215, Thomas P. McKenna, 
of the City of Long Branch, County of Monmouth, 
State of New Jersey, entered into a eertain con- 20 
tract in writing, a copy of ·which is hereunto an-
nexed and made a part hereof, whereby he agreed 
to convey to complainant, for the sum of Fifty 
Thousand ($50,000.00) Do1lars, by deed which 
shall contain the usual full covenants and war-
ranty, on 1\,fay 25th, 1925·, all that certain land and 
premises described in said annexed contract. The 
said contract, after having been duly acknowl-
edged, was recorde d in the Register's Office of 
said County of n1onmouth. 3 O 

2. That Five Thousand ($5,000.00) Dollars of 
the consideration for said lands , as mentioned in 
paragraph 1 here of, was duly paid hy complain-
ant to the said Thon1as P. M:cKenna, upon the ex-
ecution and del~very of said contract. 

3. Since the execution of the said contract, 
complainant has had an examination of the title 
made, and has discovered that at the time of tl1e 

4 0 signing of the said contract, and ever since there-
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after that the said Thomas P. 1\1cI{enna was not 
seized of the whole tract, and that th ere were and 
still are nun1erous outstanding lien s and encum-
brances against the same. 

4. That the ti1ne for passing title has been ex-
tended f ron1 time to time to enable said Thomas 
P. McI(enna to clear up the qu estion s in said title. 

# 5. Said Thomas P. Mcl(enna has failed and 
refused and still fails and r efuses to convey to ' . . complainant the said lands and p rem 1s_es con-
tracted to be conveyed to him, as afor esaid. 

6. Complainant has been at all tim es, and is 
still ready, able and ·willing to perform said agree-
n1ent on his part to be perf orn1ed. 

7. Con1plainant is desirous of obtai ning a con-
veyance of the said lands and premi ses agreed to 
be conveyed to hin1, a s aforesaid, or so much of 
said land

0

s as th e defendant, Thomas P. McKenna. 
shall be able to convey, with an abat ement of the 
purcha se price in such sum as shall rep resent the 
fair value of such part, interest in or en~rnn-
bra nce upon the title to said mention ed premises, 
,x.-hich th e defendant cannot convey. 

8. Said Thomas P. 1\1:c.I(enna wa s, at the tin~lel 
. f . d t ct and sh he enter ed into th e a or esai con ra , 

is to th e knowledge and h elief of th e said co!11· 
plainant, the hu sband of Sadie 0. R. :N[cl~em;, 
·who clai1ns an inchoat e right of dm,ver 1•11 \ e 
Pr emi se s agr eed to be conveyed hy th e said c e-

h fore-fendant to the said c.on1p1ainant, by t e a 
mention ed agr eement. 
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9. Complainant further says that the said de-
fendant fra udulently induced ·and still co,ntinues 
to fraudule ntl y induce his said wife to refuse to 
release her alleged inchoate right of dower in said 
premises to said complainant. 

10. Complainant further shows that the heirs-
at-la\v on one Deborah He.rbert, ,vho was seized 
of an interes t in s:aid mentioned premises, claims 
to have some right or interest in the premises 
mentioned in said agreement. 

11. Complainant further shows that there are 
a larg e nun1ber of outstanding and unpaid tax 
liens upon and against said premises, together 
with other encumbrances and rights of way over 
said mentio ned premises. 

# J 2. Complainant further shows that said de-
fendant, Thoma s P. 1\!IcI{enna, is o,f fuhl age. 

Complaina nt is without adequate ren1edy in the 
courts of law·, and th erefore prays: 

1. That sa id Tho1nas P. l\1cKenna ) who is the 
defendant in this suit, may answer this bill of 
complaint an d each stat ement therein made, with-
out oath, the same being hereby expressly vvaived. 

2. That the said Thoma s P. Mc.I(enna, n1ay be 
decreed speci fically to perfo.rm the said agree-
ment entered into by him with complainant, "\Val-
ter Reade, sa id complainant tendering himself 
rGady and willing, and h ereby offering specific --
ally to per form the agreement on his pa.rt. 

3. Tl1at the said defendant, Thomas P. Mc-
Kenna, may be furth er decreed to execute and 

10 
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deliver to the complainant, a bond with good and 
sufficient sureties, as indemnity agains t the in-
choate right of dower of his said wife , the said 
Sadie 0. R. McKenna, in the lands agr eed to be 
conveyed to your complainant, or in lieu there-
of, to be ordered and decreed to accept a deduc-
tio .n in the agreed purchase price to be paid by 
the complainant for said mentioned land s, as com-
pensation for the outstanding inchoate right of 
dower of the defendant's said ·,,;vife. 

4. That, in the event that the said defendant, 
Thomas P. :McKenna shal1 not be able to convey 
the premises contracted for, an account shall be 
taken of the amount and value of any and all 
outstanding interests, mortgages, lie.ns and en-
cun1brances, and that he may be decree d to con-
vey to con1plainant, such part and inter est in the 
said mentioned lands, as he shall own and pos-
sess, and shall be ordered and decreed to accept 
therefor, a deduction in the purchase pric e agreed 
to he paid by the complainant, for such interests, 
1nortgages, liens or encumbrances, as he shall not 
be able to convey or discharge. 

#5. That a ·writ of subpoena n1ay issu e out of 
this I-Ionorable Court, con1n1anding said defend-
ant to answer this bill of complaint and to abide 
by such order and decree as the Court may make 
in the pre1nise-s. 

6. That complainant have such other and fur-
th er relief in the premises as the natur e of the 
case n1ay require. 

STEIN, STEIN & HANN OOH 
Solicitor for Complainant. 
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#THIS AGREE1\1ENT n1ade the 9th day of 
May, 1925, betwee•n THOMAS P. Mc ICE NH A, of the 
City of Long Branch, County of Monniouth, State 
of Kew Jersey , hereinafter described as the seller, 
and , YALTER READE, of Asbury Park, New Jersey, 
hereinafter de•scribed &.s the purchaser, 

-vVIT 'NESSE :T·H-

The seller agrees to sell and convey, and the 
purchaser agrees to purchase, all that certain 
plot, piece or parcel of laud here-in.after partieu-
larly described, situate, lying and heing in the 
City of Long Branch , {jounty of Monmouth, State 
of ~ew Jersey , and mo-re particularly bounded 
and described as follows: 

BEGINNING at a point on the south side 
of Broa dway at the northeast corner of 
property belonging to the party of the sec-
ond part adjoinin g the property herein de-
scribed, th ence -1- southwardly along lands 
of the pa rty of the second part about 230 
feet to the northwest con1er of lands of one 
no,v or formerly Vannote, thence -2- east-
wardly alon g said Vannote land about 60 
feet to a corn er, thence -3- southwardly 
8.long said Vannote land about 80 feet to 
the nor th side of Belmont Avenue, thence 
-4- eastw ard.ly along said north siJe of Bel-
mont Avenue about 60 feet to an alley, 
thence -5- northwardly along the west side 
of said all ey about 197 feet tu the south 
side of anoth er- alley, thence -6- westwardly 
al011g the south side of said last n1entioned 
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alley a.pout 70 feet, thence -7- northvvardly 
about 118 feet to the said south side of 
Broadway, thence -8- westwardly along the 
said south side of Broadway, 50 feet to the 
point of Beginning. 

Together with the rights accrui ng to the 
said pre1nises in said alleys. 

SuBJECT however to a lease to one Wil-
' ' lirun E. I(itchell, dated January 29th, 1925, 

and expiring on J a11uary 23rd, 1926. · 

The price is Fifth thousand ($50,000.) Dollars 
payable as follows: Five thous ,and ($5,000.) Dol-
lars on the signing of this contract, the receipt 
whereof is hereby #acknowledged. Twenty thou-
sand ($20,000.) Dollars in cash or certifi ed check 
on the delivery of the deed, as lrnreinaft er pro-
vided. Twenty -five thousand ($2:5,,000.) Dollars 
by the purchaser or his assigns executin g a bond 
in that amount secured by a purchase money 
mortgage on the above described pren1ises, con-
ditioned for the pay111ent of the said Tvlenty-fivc 
thousand ($25,000.) Dollars, together with inter-
est at the rate of six per cent ( 6%) per annum, 
payable semi-annually, on or before two years 
after the date of the making of the said bond 
and 1nortgage. The s,aid principal of Twenty-~Ye 
thousand ($25,000.) Dollars shall he payabl e Fire 
thousand ($5,000.) Dollars and accrued inter~st' 
twelve (12) months after the date of the malung 
of the said bond and n1ortgage, and the balance 
of Twenty tho.t1sand ($20,000.) Dollars on or ,be-
fore hvo years. 

Exhibit P-1 

It is unders tood and agreed that the mortgago ,r 
shall have the option to pay off the whole of the 
said mortgage at any time before its expiratio ,n. 

Said bond and mortgage sh.all contain the usual 
provisinns found in a purchase money bond and 
mortgage. The deed shall be delivered upon re -
ceipt of the said payn1ents at the office of 'Thomas 
P. McKenna, 42 Broadway (.Suite 1744), Borough 
of Manhattan , City of Nevv York, at 11 o'dock 
in the foreno on on the 25,th day of May, 1925. 

All sums paid on account of this contract and 
the reasonable expense of the title to said prem-
ises are hereby made liens thereon, and said liens 
shall not continue after default hy the purchaser 
under this contract. 

The deed shall be in proper statutory form for 
record, as provided for • under the laws of the 
State of N" ew Jersey, a.nd shall contain the usual 
full covenants and· warranty and shall be duly exe-
cuted and acknowledged by the seller, at #the 
seller's expense, so as to convey to the purchaser 
the fee simple of the said premi ses, free from all 
incumbrances, except as herein stated. 

The de-ed shall also convey all right, title and 
interest of the seller in and to the land lying 
withjn the bounds of any public or private street 
or lane adjo ining the property, to the center line 
thereof. 

The stipu lations aforesaid are to be applied to 
and bind the heirs, executors, administrators, suc-
cessors and assigns of the respective parties. 
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IN W ITNEss , WHEREOF the parties ha:ve here-
unto interchangea ,bTy set their hands and seal's the 
day and year · first above written. 

;TH iOS. P. M,cKEN NA L.S. 
\V-AL1T'ER REA!DE L. s. 

In the prese .nee of 
Acknowledgment by Rose. -Berne. 

A True Copy 
Thomas Barber 

~lerk 

Endorsed: 
M. 

58/718 
20 y 

IN CHAN ·CERY OF NEW JER !SE 

30 

_____ _::_:__ __ --, 

Between 
vV alter Re-ade, 

Complainant 
and 

Thomas P. McKenna, 

Defendant. 

. .... ~-
On Bill Etc. 

. ' 

Amended Bill 

Stein, Stein & Hannoch, Solicitors 
of complainant. . 

Service of a true copy of the within amended 
con1plaint is hereby acknowledged, this 27 day of 

40 April 1926 
PERKINS & DRE, iVEN, 

Solrs of Deft. 
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ANSWER TO AMENDED BILL. 

IN CHAN CERY OF NEW JERSE ,Y 

Between 

,v ALTER REA DE' 

Complain.ant, 
and On Bill, etc. 

T HOM:AS P. Mc KENNA, 

D~ehdant. 

io 

The answer of Thomas P. 1\1:cKenna to the 
20 amended bill of complaint of Walter Reade, ·com-

plainant, says : 

(1) Defenda nt admits that on the 9th day of 
May, 192'5, he entered into a contract in writing, 
copy of which is annexed to the bill of complaint, 
whereby he agr eed to convey to complainant, for 
the sum of $50,000.00, the premises described in 
the bill of complaint; that by said agreement title-
was to close on the 25th day of May, 1925. He 
has no knowledge or information sufficient to 3 o 
form a belief as to whether said contract has been 
recorded in the office of the- ,Clerk of Monmouth 
County. 

(2) He admits th e allegations of paragraph 
two. 

(3) He denies the allegations of paragraph 
three. 

( 4) He denies the allegations of paragraph 40 
four that the tim e for clos1ng was extended from 
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enable this defendan t to clear 
up the questions . to said title, and says, on the 
contrary, that in each instance when an extension 
was granted it was at the special reque st of the 
complainant. 

(5) He denies the allegations of paragraph 
five. 

(6) He denies the -allegations of paragraph 
SlX. 

(7) He denies the allegations of paragraph 
seven. 

(8) He admits the allegations of paragraph 
eight. 

(9) I-Ie denies the allegations of paragraph 
nine. 

(10) He denies the allegations of paragraph 
ten. 

(11) I-Ie denies the allegations of paragraph 
eleven. 

(12) He admits the allegations of paragraph 
twelve. 

# 
]?urther answering the complainant's amended 

bill of complaint, this defendant says: 

(1) That on the 22nd day of 11:ay, 1925, three 
days before the day named in said contract for 
the passing of title, this defendant did, at the re-
quest of the complainant and the repres.entatives 
of complainant, sign a stipu~ation that the time 
fixed for the passing of title under suid contract 

E xh.ibit P-1 

be extended fr om May 25, 1925, to Jtme 1, 192:5. 
This defendan t does further allege that o-n the 
2'5th day of May, 1925, he was ready and willing 
to perform his part of the said contract. 

(2) On the first day of June, 1925·, this defend- 10 
ant ·w-as ready at the time and place- agreed upon, 
as.aforesaid, between the parties, to perform the 
said contrac t on the part of the defendant, but 
the complainant did not attend and did not offer 
t~ perform the s.aid contract on his 1,art, hut by 
his re-pr~ent atives did especially request the de-
fendant to extend the time for the passing of title 
under said contract from June 1st, 19·2~5,, to June 
l l~h, 1925. In accordanc e with complainant '8 
said request this defendant did so agree. 2 O 

(3) On the 11th day of June, 1925, this de-
fendant ·\vas ready at the time and place agreed 

upon between the parties to perform the said 
contract on 11is part, but the con1plainant did not 
attend and did not offer to perform the said con-
tract on his part, but did, on the contrary, by his 
representat ives, especially request the defendant 
further to exte nd the ti1ne for the passing of title 
from June 11th, 1925, to June 22nd, 1925. In ac- 3 o 
cordance with complainant's said request this de-
fendant did so agree. ' 

( 4) On the 22nd day of June 1925 this de-
f 1 ' ' enc ant was present at the time and place agreed 
upon for the performance of the said -contract 
and ,,-as then and there ready and wililing to per~ 
f~im the same on his part. But the complainant 
did not atten d and did not offer to perform said 
contract on his part. The complainant did, on 40 
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# 
the contrary, send to this defendant a messenger 
with the request that this defendant agree to the 
further extension of time for the passin g of title 
under said contract. This the defendant declined 
to do, but did tender to the messenger of com-
plainant, at the time and place agreed upon for-
the performance of said contract, the perform-
ance of s.aid contract ori the part of defendant, 
and did also then and there tender delivery of 
deed, fully executed, and complying in all respects 
with the terms of s-aid contract. 

( 5) At the time of the n1aking and execution of 
~he original contract, as well as on the occasion 
of each of the requests made by the con1plainant, 
as above set forth, this defendant did expressly 
state to con1piainant, and to comp]ainant's rep-
resentatives, that this defendant did in sist upon 
the prompt p·erformance of said contract by com-
plainant, and that it was essential to defendant 
by reason of defendant's business a11d financial 
obligations, that the said contract be promptly 
performed. And on the occasion of each request 
for further extension of time, as afore said, the 
complainant and his representatives did expressly 
promise ·and agree with th1s defendant that such 
extension was the last that would be requested. 
Each of said extensions vvas granted at the espe-
cial request of complainant, and for reasons which 
the con1plainant did not disclos e to thi s defend-
ant. 

(6) This defendant further show-s that at all 
tin1es fron1 the date agre,2d upon in said contract 
for the pa ss ing of title thereli'nder, viz: J\fay 25th, 

299 

Exhibit P-1 

1925, and unti l the 2211d day of June, 1925, this 
defendant was ready, wiUing and ahle to- perforn1 
said contract and convey said title, as the con1-
plainant well knew; hut the eomplainant, on the 
contrary, at no time complied with, or offered to 
comply with, the terms of the said contract on 
h.is part. 

(7) On the 18th day of August, 1~25, the at-
torney of complainant did again request said de-
fendant to furt her extend the time• fo,r the c.los-

# 
ing of title, that is tn say, until the 1st day of 
September, 1925, which request this defendant de-
clined. 

(8) This defendant doth verily believe, and 
therefore alleges the fact to be, that during the 
period between the 25th day of l\1ay, 19'25, and 
the 18th day of August, 1925, said c:omplainant 
had foregone any intention to fulfill the said con-
tract on his part, and had fully conceived the pur-
pose of abandon1ng the perforn1ance thereof, 011 

his part, and did abandon it, and did become in 
default in his perforn1ance thereof. Defendant 
doth furthe-r show that some time early in the 
month of Aug ust, 1925, the realty market in the 
City of Long Branch did exhibit a. sudden ac-
tivity, with a consequent general enhancement of 
realty Yalues; that the lands and premises which 
are the subje-ct 0£ the contract between con1plain-
nnt and defendn nt became of a value greatly in 
excess of the price named in said eo·n tract. This 
defendant doth further allege that but for fact .s 
occurring sub.sequent to the complainant's aban-
donment of his said contract, and his default 
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thereunder, as aforesaid, which facts gave to the 
land which he had contracted to purch ase ·a value 
greatly in excess of what he had contrac ted to 
pay for it, the comptainant would not have sought 
by this suit to revive his right in said contract. 

(9) vVherefore this . defendant alleges and 
charges the fact to be the con1plainant de-
faulted on his said contract and is not entitled to 
the specific performance thereof. 

vVherefore this defendant prays that complain-
ant's , bill be dismissed and that said complain-
ant be decreed to pay the costs of the defendant 
in this behalf most wrongfully sustain ed. 

COUNTERCLAIM. 

By ,vay of counterclaim against th e complain-
ant, this defendant says: 

( 1) I-Ie repe.ats each and every of the allega-
tions hereinabove set forth in the furt her ans,Yer 
to cmnplainant 's an1ended bill, and makes thP 

# 
same a part of this counterclaim as fully as if 
the said allegations were here r epeated . 

( 2) ,Vherefore this def endant pray s that it be 
decreed by this honorable Court that the said con-
tract set forth in th e complainant's amended bill 
be c.anc.elled of record in the Clerk's office in the 
County of Monmouth, or wheresoever the same 
may have be·en r ec.orded by the complai nant. 

A True Copy 
Thon1as Barber 

Clerk 

PERKINS & DRE,VEX 
Solicitors for Defendant. 
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Endorsed: 
H.H. 

58/ 718 

IN CHANCERY OF NEW JERSEY · 

Between 
Walter Reade, 

Complainant 
and 

Thomas P . Mcl(enna, 
Defendant. 

On Bill, etc. 
Answer to-Amended Bill. 

Perkins & Drewen Solicitors 
for defendant, 

921 Bergen Avenue, 
Jer sey City, N. J. 

Filed June 11, 1926 
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REPLICATION TO ANSWER TO AMENDED BILL 
OF COMPLAINT. 

IN CHANCERY OF NE"\V JER SEY 

----- ------------
10 Between 

vVALTER READE, 

Complainant, 
and i J,l Bill Etc. 

THOMAS P. :Nicl{ENNA, 

Defendant. 

2 0 The complainant joins issue on the answer to 
the amended Bill of Complaint. 

STEIN STEIN & HAN N0CH 
Solicitors . of Complainant. 

A True Copy 
Thomas Barber 

Clerk 
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Endorsed: 
M. 

58/718 

IX CHA:N'CERY OF NE\V JERSEY 

Between 
"\Yalter Reade 

Complainant 

and 

Thomas P. Mc I(enna, 
, Defendant. 

On Bill Etc. 
Replication to Answer to Amended Bill of 

Complaint. 

Stein, Stein & Hannoch, Solicitors 
of Complain ant, Essex Bldg., 

Newark, N. J. 

Filed June 14, 1926 
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ORDER PERMITTING FILING OF AMENDED 
BILL, &C. 

IN CHANCERY O:B-, NEW JERSE,Y 

JO Behveen 

,VALTER READE, 

Complainant, 
vs. 

THOMAS P. 1\1:cl(ENNA, , 

Defendant. 

-

\ 

On Bill &c. 

20 The Complainant having applied for leave to 
file an an1ended bill and the Court being satisfied 
to grant his application, upon the terms herein-
after set forth; 

It is on this 17th day of April, 1926, on motion 
of Stein, Stein & Hannoch, Solicitors of the Com-
plainant, 

ORDERED that 

30 1. The complainant be and he is hereby per-
n1ittcd to file an amended bi11 herein. 

2. That a copy of said amended bill be served 
upon the defendant, or his solicitors ·within fiyc 
days fron1 the date of filing thereof. 

3. That the defendant be permitted to ans,rer 
or otherwise ple ·ad to sai.d amended bill ,Yithin 
twenty days fron1 the date of service thereof upon 
him, or his solicitors, and in default thereof that 

'10 such c'.ecree may be entered against him, as the 
Oourt shall think proper. 
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4. That final hearing in the cause he set down 
fo.r June 17, 1926, at the Chancery Chambers, 

# 
City Hall, Long Branch, New Jersey, at ten 
o'clock in the forenoon, or as soo•n thereafter as 
counsel can he heard. 

Respectfully advised: 
Maja Leon Berry 

V. C. 
A True Copy 

Thomas Barber 
Clerk 

Endorsed: 
M. 

58/718 

E. R. vV ALKER 
C. 

IN" CHANCERY OF NEW JERSEY 

Between 

\V alter Reade, 
Complainant 

and 
rrhomas P. Mc I(enna, 

Defendant. 

On Bill Etc. 
Order Permitting Filing of Amended Bill. 

Stein, Stein & Hannoch, Solicitors 
of Complainant, 

Essex Bldg., Newark, N. J. 
] iled Jul 26 1926 
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CONCLUSIONS. 

IN CHANCERY OF NE,W JEH!8E,Y 

Between 
WALTER READE, 

Complainant, 

and 
THOMAS P. 1\1:c:K:ENNA, 

Defendant. 
______________ ! 

On Bill for 
Specific P er-
formanc e. 
On Final 
Hearing. 
58/718 

Stein, Stein & I-Iannoch, for Complainant 

Perkins & Drewin, for Defendant. 

BERRY, V. C. 
This is a bill for specific performance of a con-

tract for the sale of land. The complain ant is 
the vendee and the defendant the vendor . The 
contract is dated May 9, 1925, and provid es for 
the sale by the defendant to the complain ant of 
certain lands in the City of Long Branch for the 
consideration of $50,000., $5,000 of which was paid 

# 
on the execution of the ,contract and th e balance 
was to be paid $20,00,Q, in cash at the settl ement 
and $25,000 by the execi1tion and deliver y of a 
purchase money mo,rtgage in that amount. Under 
the terms of the contract settlement was fixed for 
1\1:ay 25, 1925. Time was not, in so many words, 
made of the ess ence of the contract, but it is ap-
parent from the de3lin gs between the '.part ies 

3b1 
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, ' 
that prompt action was intended. The complain-
ant was repre sented by a :Mr. Baron, a New York 
attorney, who prepared the form of contract, and 
defendant is himself a lawyer, so that the parties 
dealt "at arn1's length." The day of .settlement 
:fixed by the- contract wa§ post:p•oned by written 
stipulation to June 1, to June 15th anJ finally to 
June 22d, 1925. The last stipulation is dated June 
11th. 

On June 20th, Baron, Reade's attorn ey, applied 
to McKenna for a further extension which was re-
fused. Baron's version of what occurred at that 
time is as follows : 

"He said that in view of the fact that 
these objections were outstanding that he 
#wo uldn't enter into a formal stipulation 
fixing a date, but he would co-operate with 
the- titl e company and then he ,, ... ould fix a 
date and I let it go at that until June 22d, 
when I nn de another attempt through a 
repres entativ e of my office to get a formal 
stipu lation.'' 

The defendant's version of what took place be-
tween him and Baron is as follows: 

"11r . Baron asked me if I would give 
another extension, that he had to go avvay, 
and I told him no•, I would not. I said 
that 'At the la.st extension you said yon 
wouldn't ask for ·any more and we at that 
time both agreed . that that should be the 
last extension.' He said, 'Y: es, I know it, 
but I have got to go to Cleveland '-or Cin-
cinnati or some place-an<l he said, 'I 
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would like to have anoth er ext ension as a 
personal favor.' I said, 'I can 't grant it 
as a personal favor. This cont ract was 
closed with me at this reduced price upon 
11r. Reade's statement that I would be 
paid in cash the full amount, and that later 
the cash was cut 111 half to $2.5,000.' and I 
s.a.id 'I have explained to you several times 
that I am losing valuable oppor tunities for 
investment of this money and th at I_ ·will 
not grant any further adjournm ent s.' Mr. 
Baron said, '"'lv ell,' he saicl, 'l\lI:cKenna, I 
don't think it makes any differ ence.' He 
says, 'l\1r.-I am sure l\,fr. Read e can buy 
the property from you later at a redl:ced 
price. You have held it for over ~h~rty 
years and you ·weren't able to sell it. I 
said, 'Be that as it may, I won't gr ant any 
further # extensions. You can send some-
body else dovvn to close the title; you don't 
have to be her e.' " 

Baron was in Court when this testim ony of 
the def en_dant was given and did not t ake the 
stand in r ebuttal and made no de-nial of this tes-
timony except as made in his direct t estimony 
abov e quoted. 

I am inclined to believe Mr. l\1cKenna 's version 
of ·what took place at the meeting on Ju ne 20th, 
as it seems to be corroborated by the later acts 
of the parti es and th eir representativ es. On 
Jun e 22d, a l\1r. Jo seph, of Mr. Baron' s o_ffice, 
·went to Mr. Mcl(enna with a proposed written 
stipulatio _n extending the time for settlem e-n\ :0 

a definite dat e, but l\1r. l\fcl(enna refused to S1::i
11 
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it. Joseph says that nothing else occurred on 
that occasion e-xcept that he requested Mc.Kenna 
to sign the st ipulation, and 1\1:cl{enna refused; 
but :McKenna says he first inquired of Joseph if 
he represented l\tir. Baron, and on rt\Ce1v1ng an 
affirmative re-ply, tendered to Mr. J o-seph a deed 
for the property ,vhich was the subject of the sal e, 
which 1\1.r. Jose ph ref used, and that he, McKenna, 
then made a note of thi s tender on th e papers. 

# 
The note refer red to appears on one of the ex-
hibits. Joseph denies that any tender was made, 
but I am unab le to accept that denial, as it is 
undisputed th1t on July 10th Baron saw l\1cl{enna 
and asked to be shown the pap ers tendered to 
,Joseph. If J ose-ph spoke the truth , why did 
Baron ask to inspect the papers 1 Baron did not 
deny that such a request had been n1ade by hin1, 
and if Mcl{enna had sa id, as Baron clain1s, that 
they would hold th e matter of settleme nt in abey-
ance without day until the title- obje ctions had 
been cleared up, why was there any ne ces-sity fo,r 
sending Josep h to l\1cl{enna on June 22d 1 Baron 
left for Europe on July 25th and did not return 
until late in Augu st. During his absence tl~e con1-
plainant was r epr esented by his solicitors of rec-
onl, but it is admitt ed that neither the com,plain-
ant nor any of his attorneys communjcated with 
defendant in any way between June 22d and Au-
gust 18th, except for th e c:all of Baron on Mc-
Kemrn on J uly 10th, when he asked to be shown 
the pap ers which had been tendered to Joseph. 
In the meant i1ne, the defendant, assuming that 
the complaina nt had abandoned the contract, 
li~ted his pro per ty for sale with various re al 
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# 
estate agenci es. About August 10, 1925, a real 
estate boom struck Long Branch and vicinity and 
the value of the property in question went up 
from $50,000. to $100,000. or $12·5,000. Complain-
ant alleges this as the reason for McKenna 's re-
fusal to perform while McI(enna counters ·with 
the charg e that this is the def endan t's excuse 
for attempting to revive the abandon ed contract. 
Complainant all eges numerous defects in defend-
ant's title as the ca.use of the delay. It appears 
that the parties had been negoti '.ltin g viii.th ref-
erence to this property for son1e , rneks before tl1e 
contract was eventually signed and tha t Baron 
had had an examination of the titl e made prior 
to the pr eparation of the contract in ord er to de-
t ermine whether or not Mcl( ,enna wa~ th e record 
owner. The abstract subn1itted by the Ti tle Com-
pany on this application was offered in evidence 
and it app ears to be practically complet e. Later, 
however , ,a mor e complete sear ch and abstract 
was mad e, the final repo-rt in which r eached Baron 
early in June. If time was not, in so many words, 
made of th e essence of this con tract , as originally 
#prepared, the circumstances are stro ng th~t 
tin1e was int end ed to be of th e e-ssence and this 
is evidenced bv the short settlen1 ent date fixed 
in the contract "and th e thr ee short adjou rnments. 

In Orange S ocic t,y v. J( onski, 94 N. J. Eq. 632, 
at page 633, Vic e Chanc ellor Ba.ekes. ,mid : 

"Th e law is that a day fixed in a con-
tract for closing title, without more, is 
mer ely for mal; bnt if it is stipulat ed thnt 
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time is of the essence, or the circumstanc es 
are pers uasive that that is the case, prompt 
performa nce is essential, and it is .also the 
law tha t where the tin1e fixed is regarded 
as a for mality only, and the period has 
gone by, or where time is of the essence and 
there is a waiver, that tin1e ina.y neverthe..: 
less be made of the essenc e by formal de-
mand that the title be clc·sed by a given 
day; but the time given 1rrust be reason-
able." 

But it is unnecessary for me to d2cide here 
whether or not time was originally of the essence 
(and as I have already said, the circumstances 
indicating this are strong), ,because I think that 
both parties inte nded to make time of the essence 
when the las t ext ension to June 2:2: was given. 

# 
If I accept :Mcl{e nna 's statement as, to what oc-
curred on June 11th when this extension was ar-
ranged (and I have aln :ady indicated that I do 
accept that state ment), it was then understood 
by both 11cl(enn a and Reade that no further ex-
tension was to be granted and it was not as a 
matter of rig ht, but as a personal fatvor, that 
Baron later asked for a further extension which 
was refused . In my judgment time was then 
made of the- essence if it had not been so before 
and the only question now is wheth er or not the 
time then fixed as the final date for closing was, 
under the circu1nstances, reasonable. The only 
~atter suggeste d hy complainant requiring addi-
tional time ,vas th e clearihg up c,.f title objections 
and def~ds. Obviousl y ho time was requir ed by 
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the complainant for this purpose becau se it "Tas 
not complainant's business to clear up these olJ-
jections or to remedy the defects. That was the 
defendant's job. It is, the ref ore, perti nent to in-
quire what were the title objections require d to 
be ren1oved. First, outstanding cer tificates of 
tax sale, most, if not all of which Mcl(enna had 
in his possession ready for cancellation at settle-

# 
ment; (2) the $12,GOO mortgage, unack nosrlecl,ged 
and unrecorded satisfaction piec e for which Mc-
I(enna had and exhibit ed to Baron; (3) outstand-
ing I-Ierbert interest, if any. As to th is it may 
be said that McKenna. had a policy of title in-
surance from the Fidelity Trust Company of 
Newark guaranteeing pe rf ect title in him and on 
which he had a right to rely. Furth er than this, 
he had been in peac eable possession of the prop-
erty for over thirty years; ( 4) discr epancies in 
property line-s which complainant him self says 
were of no considerable importance. But :Mc-
Kenna's , testimony ·vtas that he told Baron that 
if any o.f the titl e objection s were not satisfac-
torily clea re d up at the settl ement, sufficient of 
the purcha se price might be withheld at settle-
ment to cover all the uncancelled iten1s, if neces-
sary. This was -a practical solution of the diffi-
culties, if any existed. But I an1 not ·convinced, 
nor am I call ed upon her e to decide, th at there 

. t t'' is any outst anding so-call ed '' He-rbert 111 eres . 
in this prop er ty. The evidence on this point 1s 
merely that one title examiner, r epresenti ng a re-
sponsible title cornpany , out of an abund ance of 
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# 
caution, set up this que-stion of outstanding inter-
est as one of the things to be disposed of on s,et-
tlement; but as -against this we have the fact that 
another equally responsible title company has al-
ready guara nteed the defendant's title. Under 
these circumstances and coupled with the fact 
that an examination of this title had been made 
at Baron's request prior to the execution of the 
contract, rep ort of which he had in his , possession 
at the time, the time fixed for final closing was 
reasonable. The instant case is sin1ilar to that 
of Barry v. R uskin, 4 N. J. Adv. R.epts. p. 1042, 
recently decid ed by me, where I held that tin1e 
not origina lly of the essence of the contract had 
been subsequently rnade of the essence by · .agree-
ment of the par ti es. In the instant ease it is ap-
parent that there was a complete agreement be-
tween Baron and the defendant on June 11th that 
June 22d was to be the final date. 

The complainant himself had very little to do 
with the negotiations with respect to, this con-
tract. Corresp ondence and other exhibits to-

# 
gether with the te stimony of the architect are per -
f:Uasive that complainant did not understand that 
the contract had been abandoned; but Baron ad -
mittedly acted for the complainant and with his 
full authority. It may be that Baron thought he 
\\"as taking no chances and that R ead e could buy 
the property lat er at a le,ss price, as 1fcKenna 
said Baron declar ed. If Baron was gambling he 
vvas playing with Reade's chips and Reade must 
stand Baron's los ses . Both sid es lay consider-
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able stre ss in the argm.1:.ent on the lett er of .Au-
gust 18th, 1925, add1 essed by complain ant's so-
licitor to the defendant; but this letter , as I vie\\' 
it, is an atten1pt to resto-re a lost cau se. Consid-
erable space is also taken up in complainant's 

JO brief by the a·rgun1e11t respecting defendant's 
credibility as a ·witness. It is unnec:essary for 
111e to n1ake any crnnn1ent on this poin t e-xcept to 
say that there is an1ple corroboration of defend-
ant's testimony with respect to the vital points 
jn this case to warrant its belief. I shall, there-
fore, advise a decree disn1issing the bill of com-
plaint, but as defendant has offe -:.·ed to return to 
complainant the $5000. deposited on the execu-

'.20 tion of the contract, the decree ·will so provide. 

Heard June 17, 1926 

Submitted August 13, 1926-

Decided .August 17, 1926. 

A True Copy 
'Thon1as Barber 

Clerk 

Endorsed: 
)1. 
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58/718 

IX CHAXCERY OF NEvV JERSEY . 

Between 
\'{ alter Reade 

Complainant 

and 

Thomas P. McIC.enna 
Defendant. 

On Bill for Specific. Performance. On Final . 
Hearing. 

Conclusions. 58 /718 

Berry, V. C. 

Filed Aug 20 1926 

10 

20 



316 

Exhibit P-1 

NOTICE OF APPEAL. 

IN CHANCERY OF NEW JERSEY 

10 Between 
w ALTER READE, 

Com plain ant-Appellant, 

and 
THOMAS P. l\!IcI{ENNA, 

Defendant-Respondent. 

On Bill &c. 

The Con1plainant, Walter Reade, hereby ap-
2 0 peals fro.m the final decree made in the above en-

titled cause on October 26th, 1926, and from the 
whole and every part thereof, to the Court of 
Errors and Appeals, in the last re·sort in all 
causes. 

Dated November 3, 1926. 

STEI r STEI~ & HANNOCH 
Solicitor for and of Counsel 

3 0 with complainant. 

I conceive there is good cause for appeal in t11e 
above entitled cause. 

A True Copy 

HERBERT J HAKKOCH 
Of Counsel with Complainant 
,v alter Reade 

Thomas Barber 
40 Clerk 
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Endorsed: 
M. 

58/ 718 

LT CHAKCERY OF NEvV JERSEY 

Between 
\Valter Reade 

and 

Complainant 
Appellant 

Thomas P. ~1cl(enna, 

Defendant. 
Respondent 

On Bill Etc. 
Notice of Appeal. 

Stein, Ste in & Hannoch, Solicitors 
of Complainant-Appellant 

31 Clinton St., 
X ewark, N. J. 

Due ser vice- of a true copy of the within Notice 
of Appea l is hereby acknowledged, this 8th day of 
... overnber 1926 

PERKI S & DRE,VEK 
Solicitors of Deft. Respondent. 

X ov 10 1926 
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AMENDED NOTICE OF APPEAL ON APPEAL 
FROM THE COURT OF CHANCERY. 

IN CHANCERY OF NEW JE-RSE Y 

E·nclorsed: 
.A. 
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58-718 4032 

IX CHAKCERY OF EW JERSEY · 
10 10 Between ,v ALTER READE, 

Complainant-Appellant, 
and 

THOMAS P. l\1cl(ENNA 
' Defendant-Respondent. 

On Bill, &c 

20 The complainant, ,¥alter Reade, hereby appeals 
from the final decre-e made in the above entitled 
cause on October 26th, 1926, by the Chancellor 
upon the advice of Hon. l\,f. L. Berry, Vice-Chan-
cellor, and from the whole and every part thereof, 
to the Court of Errors and Appeals, in the last 
resort in all causes. 

Dated November 15, 1926. 

STEIN, ST 'EIN & HANNOC H 
30 Solicitors for and of Counsel 

,j () 

with Complainant. 

I conceive there is good cause for app eal in 
the above entitled cause. 

HERBERTJ.HANKOCH 
Of Counsel with Complajn ant, ,v alter Reade. 

A True Copy 
Thomas Barber 

Clerk 

Between 

'\Valter Reade Complainant-
Appellant 

and 

Thomas F. l\,Icl(enna 

Defendant-
Respondent 

On Bill etc. 
Amended Jotice of Appeal on Appeal from 
rrl1e-Court of Chancery (V. C. Berry) 

Stein, Stein & Hannoch, Solicitors 
of complt.-Appellant 

31 Clinton St., 
Xewark, T. J. 

Due ervice of a true copy of the within amended 
appeal i here-by acknowledged, this 17th day of 
~ ... ovember, 1926. 

Filed "'"ov. 19, 1926 

PERKINS & DRE\VEN, 
Atty. of Deft. Resp. 
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FINAL DECREE .. 

IN CHANCERY OF NEvV JERSEY 

10 Between 

V\TALTER READE, 
Complainant, 

and 
THOMAS P. :McKENN A, 

Defendant. 

On Bill, etc. 

This ca use coming on to be heard in the pres-
20 ence of Messrs. Stein, Stein and Hannoch, solici-

tors for the complainant, and :Messrs. Perkins & 
Drewen, solicitors for the defendant: and the 
pleadings having been read and proofs t-aken, and 
the argu1nents of the respective counsel ha-ring 
been heard and considered, and it appearing to 
the court that the complainant is not entitled to 
specific perforn1ance of the contract set out in 
the bill of complaint, for the sale of lands anrl 
premises situated in the City of Long Branch, 

30 County of l\1onmouth, and State of Nevv Jersey, 
which contract bears date the 9th day of )lay, 
1925, and was made beb\Teen Thomas P. ~Ic-
IZ:enna of the City of Long Branch, :Monmouth 
County, e,\T Jersey, and the complainant, ,Yalter 
Reade. 

40 

And it further appearing that the complainant 
is not entitled to the relief prayed for in his bill 
of complaint; 
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It is, on this 26th day of October, 1926, by Ed-
"\Yin Robert ,Yalker, Chancellor of the State of 
X ew Jersey, Ordered, Adjudged and Decreed, that 
the complainant's bill be and the san1e is hereby 
dismissed ,-rith costs, and that there be allowed 
to ~f essrs . Perkins & Drewen of counsel with the 

# 
def ern.lant a counsel fee of $500.00, same to he 
taxed as part of the costs of said defendant and 
colleded accordingly. 

It is further Ordered, Adjudged and Decreed 
that the defendant, Tho1nas P. l\1cKeiina, do pay 
to the complainant, or his solicitors, within sixty 
days from the <late hereof, the sum of $5000.00 
repi-esenting a return of the deposit referred to 
in the contract hereinabove 111ore particul-arly set 
forth, and that said sum, and the san1e is hereby 
declared to be a lien upon the following lands and 
premises mentio ned and described in said con-
tract, that is to say: 

All that ce-rtain plot, piece or parcel of 
land here inafter particularly described, 
situate, lying and being in the City of Long 
Branch, County of l\1onmouth, State of 
~.,. ew Jersey, and more particularly bound-
ed and described as follmYs: 

Beginning at a point on the south side 
of Broadway at the northeast corner of 
property belonging to the party of the sec-
ond part adjoining the property herein de-
scribed , thence (1) southwardly along lands 
of the party of the second part about 2·30 
fe<1t to the northwe-st corner of lands of 
one now or formerly Vannote, thence (2) 

10 

20 

30 

40 
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20 

:rn 

40 

and 
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eastwardly along said Vannot e land about 
60 feet to a corner, thence ( 3) southwar dly 
along said Vannote land about 80 feet to 
the north side of Belmont Av enue, thence 
( 4) eastwardly along said nor th side of 
Belmont Avenue about 60 feet to an alley, 
thence ( 5) northwardly along th e west side 
of said alley about 197 feet to the south 
side of another alley, thence ( 6) west-
wardly 8.long the south side of said last 
mentioned alley about 70 f eet, thence (7) 
northwardly about 118 fr et to the said 
south side of Broadway, thenc e (8) west-
wardly along the said south sid e of Broad-
way, 50 feet to the point of Begin ning . 

Together ·with the rights, accrui ng to the 
said premises in said alleys, and all right, 
title, .and interest of the seller of in and to 
arty property adjoining or adjac ent to the 
above described premises. 

It is further Ordered, Adjudged and Decreed 
#that unless said moneys are so pai-d to the com-
plainant, or his solicitors, ·within the tim e above 
mentioned, that execution do issue there for with-
out further order of this Court, in accordance 
with the practice and rules of this Court in such 
case made : and provided. 

Respectfully Advised 
Maja Leon Berry 

A True Copy 
Thomas Barber 

·v. C. 

Clerk 

E. R. ,'Tv ALICER 
c. 

Endorsed: 
~I. 
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58/ 718 

IX CHAXCERY OF NE,'!v JERSEY 

Between 
,Y alter Reade , 

Complainant 
and 

Thomas P. l\fcJ( enna, 
Defendant. 

On Bill, etc. 
Final Decree 

Perkins & Dr ewen, Solicitors 
of Defe ndant, 921 Bergen .Ave-

J ersey City, N'. J. 

Filed 10 /2 6 / 26 

20 
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RULE ON AFFIRMANCE OF DECREE AND RE-
MITTIT'UR. 

NE,V JERSEY COURT OF ERR ORS & 
APPEALS 

February Term, A. D. 1927 

BehYeen 

vv ALTER READE 
J On Appeal 

ComplainantAppellant, from the Court 
and of Chance~y. 

20 
THOMAS P. lVIcKENNAJ ) 

Defendant-Respondent. 

This cause coming on to ,be heard at the Feb-
ruary Term, 1927, and being argued by Herbert 
J. Hannoch of Stein, Stein and Hann och, coun-
sel for the complainant-appellant, and John 
D'rewen of P erkin s & Dr ewen, coun sel for the de-
fendant-r espondent, and the Court ha ving con-

3 O sidered the same, and being of the- opinion that 
the decree of the Chancellor should be affirmed 
in all things ; 

40 

It is now on thj s 16th day of 1:fay, A. D. 1927, 
Ord ered, Adjudged and Decreed that th e decree 
of th e Chancellor he in all things affirmed with 
costs; and that the reeord and proce edings be 
r emitted to the Court of Chance ry, to be therein 
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proceeded on according to law and the IJractice 
of the said Court. 

On motion of 
PERKINS & DREWEN, 

Solicitors of Defendant-Respondent. 
10 A ':L1rue Copy 

Joseph F . S. Fitzpatrick 
Clerk 

A True Copy 
Thomas Barber 

Clerk 
Endorsed : 
A. 

58-718 4032 

XE,Y JE RSEY COURT O~-, ERRORS AND 
APPEALS. 

Between : 
·\'r alter Read e 

Complainant-Appellant, 
and 

Thomas P. Mcl(enna, 

Def end ant-Respondent. 
--- ----------

Perkins & Drewen 

On Appe al from the Court of Chancery 
Rule on Affirmance of Decree and Remittitur" 

$55.20 
5.50 

$60.70 

20 
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''Filed.May 18, 1927, 
Joseph ]fl. S. F1itzpatrick, 

Clerk.'' 

10 Filed June 2, 1927 

ORDER. 

IN CHANCERY OF NE"\V JERSEY 

Between 

,v ALTER READE' 

and 

\ 

Complainant,) 
' On Bill, etc. 

THOMAS P. McKENN A, 

Defendant. 

This n1a tter being opened to the Court by Her-
bert J. Hannoch, Esq., of Stein, l\1cGlynn & Ha11-

;3 O noch, solicitors for and of counsel with the com-
plainant, on motion of the con1plainant for an or-
der that execution issue in favor of thJ complain-
ant and against the defendant for the sum of $5,-
000.00, less counsel fees and costs, as provided in 
the final decree in this cause; 

40 

And the Court having heard the argument of 
the said Her ,bert J. Hannoch, solicitor for the 
complainant, and of John D1re,ven, of Perkins & 
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Drewen, solicitors for and of counsel with the 
defendant, and having considered the same; 

And it appearing to the Court that the said de-
fendant Thomas P. Mel(enna has instituted a suit 
against the said complainant Walter Re.a.de, in 10 the X ew Jersey Supreme Court, Monmouth 
County, for damages for the use and occupation 
by the said "'\Valter Reade, of the lands and 
premises which are the subject of this suit, and 
for mesne profits derived therefrom, and for 
waste committed thereon; and it also appearing 
to the Court that the said action at law is now 
pending and undetermined, 

It is, on this 19th day of July, A. D. 1927, Or- ~O 
dered and Adjudged that the complainant's ·said 
motion herein be, and the sam,e hereby is denied 
pending the final determination of the defend-
ant's said action at law and until the further or-
der of this Court. 

Respectfully advised, 
1Iaja Leon Berry V. C. 

.Approved as to form. 

E. R. v\T ALKER 
C. 

Stein, 2\IcGlynn & Hannoch 
Solrs. of complt. 

A Tr ue Copy 
Thomas Barber 

Clerk. 

30 

40 
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Endorsed: 
A. 

58-718 4032 

10 IN CHANCERY OF NEW JER 1SEY 

Between 

vV alter Reade, 
Complainant 

and 
Thon1as P. l\1cl{enna 

Defendant. 
20 -

On Bill, Etc. 
Order Denying Motion 

Perkins & Drewen, Solicitors 
of defendant, 

921 Bergen Ave., 
J e-rsey City, N. J. 

Filed July 22, 1927 
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HENRY RosENBERG et u,x I 
Tn1s INDENTURE., Made 

t the Fifteenth day of 
0 Derember, in the year 

BROADW AY THEATRE Co.J sand Nine Hundred 10 

\

of our Lord One 'Thou-

of Long Branch Inc. a n<l Sixteen, BETWEEN 

Henry Rosenberg and Anna Rosenberg, his wife, 
of the City of New York, in the County of New 
York and State of New York, parties of the first 
part; 

And Broadway Theatre Co. of Long Branch, 
Inc. (A Co-rporation organized under the laws of 20 
the State of New Jersey) party of the second 
part; 

Witnesseth, that the said parties of the first 
pa rt, for and in consideration of One hundred 
dollars ( $100.DO) and other valuable considera-
tions,, lawful n1oney of the United States of Amer-
ica, to then1 in hand well and truly paid by the 
said party o·f the second part, at or before the 
sealing and delivery of these presents, the receipt 
whereof is hereby acln1owledged, and the said 3 IJ 
pa rt of the first part, therewith fully satisfied, 
contented and paid, have given, granted, bar-
gained, sold, aliened, released, enfeoffed, con-
veyed and confirmed, and by these pre .sents do 
give, grant, barg ain, sell, alien, release, enfeoff, 
convey and. confirn1 unto the said party of the sec-
ond part, and to its successors and assigns for-
ever, 

40 
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All those certain lots, tracts or pa.reels o.f land 
and premises, hereinafter particularly described, 
situate, lying and being in the City of Long 
Branch, in the County of Monmouth and State of 
New Jersey. 

1 O Beginn _iug at a point on the southerly side of 
Broadvvay distant therein five hundred and twen-
ty-nine feet and six inches easterly from its in-
tersection with the easterly side of Academy 
Street said beginning point being ·also the most 
northeasterly corner of premises ·conv~yed by 
Hirsh Hommel a.nd 1\1:argaret Homn1el, his wife, 
Siegfried Hon1mel and Kate I--Iommel his wife to 
one Harry l\L Clayton, hy deed dated March 14th, 

~o 19'12 and the most northeasterly corner of the 
premises herein described and from thence run-
ning ( 1) south three degrees and forty-five min- -
utes east along the easterly side of IIarry 1L Lay-
ton's property one hundred and ninety-eight feet 
-and two and one-half inches to a point in the line 
of lands now or formerly of Schneider a.nd Hil-
1{in · thenc.e (2) north eighty-six degrees and nine 
mi~utes east along the northerly line of said lands 
and lands now or f orinerly of Erie N o-rdell, one 

:rn hundred and twenty-one feet and six inc.hes to 
the line now or formerly of Thomas McI{!enna; 
tlience (3) north four degrees and seven minutes 
,vest one hundred and ninety-eight feet along the 
vYesterly line of said lands to the southerly s~de 
of Broadway; thence ( 4) along the southerly side 
of Broadway, south eighty-six degrees and fif_-
tee-n minutes west one hundred and twenty feet 
and two a11d one-half inches to the point or place 

40 of beginning. Together with all the right, titl e 
and interest of the partie ·s of the first part hereto 
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to the land in Broadway in front of the premises 
hereinabove described to the center line thereof, 
subject to the rights of the public therein as a 
public street. 

Being the same premises conveyed to Henry 
Rosenberg, one of the parties , of the first part, 1 O 
by Hirsh Hommel and Margaret Romm .el, his 
wife Siegfried Homme,l and I{ate Hommel, his 
wife, by deed of conveyance bearing date M,arch 
2·5th, 1912, and recorded in the Monmouth County 
Clerk's Office in Book 924 of Deeds for s,aid 
County, page 338, &c. 

SuBJECT, to any and all 111ortgages, liens or en-
cumbrances whatsoever now on and against the 

20 said pren1ise •s. 

T'oGETHE,R with all and singular the houses, 
building·s, trees, ways, waters, profits, privileges 
and advantages, with the appurtenances to the 
same belonging or in anywise appertaining. 

ALSO all the estate, right, title, interest, prop-
erty, claim and demand whatsoever of the said 
parties of the first part, of, in and to the same, 
and of, in and to every part and pa.reel thereof. 

30 
To HAVE AND To HOLD all and singular the above 

described land and premises, with the appurten-
ances unto the said party of the second part, its 

• I successors and assigns, to the only proper use, 
benefit and behoof of the . said party of the second 
part, its successors and assigns forever; 

AND the said parties of the first do for 
then1selves, their heirs, executors and administra-
tors covenant and grant to and with the said party 40 
of the second part, its successors and as ,signs, that 
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the said parties of the first part a.re the true, 
lawful and right owners of all and singular the 
above described land and premises and of every 
part and pa.reel thereof, with the ap~urtenan ces 
thereunto belonging, and that the said land and 

1 o premises, or any part thereof, at the time of the 
sealing and delivery of these presents are n?t .en-
cumbered by any mortgage, judgment or hm1~a-
tion or by any encunibranc.e ·whatsoever, by which 
the title of the said party of the second part, 
hereby made or intended to-be made, for the above 
described land and premises, -can or may be 
changed, charged, altered or defeated in any way 
whatsoever; 

20 AND ALso that the said parties of the first part 
now have good right, full power ,and lawful a~-
thority to grant, bargain, sell and con~ey th e said 
land and premises in 111anner aforesaid; 

AND ALso that the said paries of the first pa :t 
will Warrant, secure and forever defend the said 
land -and premises unto the said party of th e sec-
ond part, its successors and assigns fore ver , 
against the lawful claims and demands of all and 
every person or persons freely and clearly freed 

:rn f and dis-charged of and fron1 all manner _ o encum-

40 

bran ces ·whatsoever. 
IN ,v ITNESS ,¥ HEREOF the said parties of the 

first part have hereunto set --- hand s and 
se,als the day and year first above written. 

HENRY ROSENBERG (L. S.) 
ANNA ROSENBERG (L. S.) 

Signed, sealed and delivered 
in the presen ce of 

G. J. Baumann 
as to both. 
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State of New Y o-rk, ( 
City & County of New York \ ss: 

BE IT REMEMBERED that on thie eighth day of 
J,anuary in the year of our Lord One Thousand 
Nine Hundred and Seventeen before me, George 
J. Baumann, a. Notary Public for New York JO 
County, personally appeared Henry Ros ,enberg 
Anna Ros-enberg, his wife, who I am satisfied are 
the gra.ntors 1nentioned in the within Indenture, 
and to whom I first made , known the co.ntents 
thereof, and thereupon duly acknowledged that 
they sig11ed, sea.led and delivered the san1e as 
their voluntary act and deed, for the uses and 
purposes therein expressed; 

AND the said Anna Rosenberg being by me pri-
vately exanuned, separate and apart from her 
husband, acknovvledged that she signed, sealed 
and delivered the same as · her voluntary act and 
deed, Freely , ·without any fear, threats or com-
pulsion of her said hus ,band. 

(L. S.) GEORGE J. BAU11ANN, 
Notaty Public, New York County No. 309' 

Registers No. 7030 

State of New York } 
County o-f Nmv York ss : No. 34354 Series B. 

I, ,¥illia1n F. Schneider, Clerk of the County 
of New York and also Clerk of the Supreme Court 

\ I 

for the said County, the s,ani'e ·being a Court of 
Record, Do Hereby Certif~ .That George J. Bau -
mann whose name is sub scribed to the deposition 
or certificate of th e prb6f or acknowledgment of 

20 

30 

the annexed in§truh'i ent, and thereon written was, 40 
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at the time of taking .s.uch deposition or proof 
and acknowledgment, a Notary Public~ in and for 
such County duly co111n1issioned and sworn, and 
authoriz ,i by the laws of said State, to take depo-
sitions and to administer oaths to be used in any 

10 Court of said State and for general purposes; 
and also to take acknowledgments and proofs of 
deeds of conveyances for land, tenements ·or here-
ditaments in said State of New York. And fur-
ther, that I ·am well acquainted with the hand-
writing of such Notary Public, and verily believe 
that the signature to said deposition or certificate 
of proof or acknowledgn1ent is genuine. 

In Testimony "\Vhereof I have hereunto set my 
2 0 hand and affixed the seal of the said Court and 

County, the 30 day of January, 19'17. 
(L. S.) Wl\L F. SCHNEIDER Clerk. 

Received and recorded Feby. 5th, A. D. 1917 at 
8 A. M. 

J osEPH McDERMOTT Clerk. 

State of New Jersey, l 
88

: 
Monmouth County, f 

:3 o I, Joseph 1\1:cDermott, Clerk of said County, do 
hereby certify, that the foregoing copy of Deed. 
HENRY RosENBERG et ux To BROADWAY THEATRE 
Co. of Long Branch Inc. 
is true and correct as the same remains of rec-
ord in my office in Book 1037 of Deeds, on pages 
332 &c. 

,lO (Seal) 

In Witness Whereof, I have hereunto set 
1ny hand and affixed the official seal 
of said County, this 5th day of 
1\1:arch A. D. 1928. 

JOSEPH McDERl\lIOT 'T 
Clerk. 

Endorsed: 
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COUNTY ·CLERI('S OFFICE, 
Monmouth County, 

New Jers,ey. 

Certified Copy of 
Deed. 

HENRY RosENBERG et 1ux 

To 

BRoAD\V A Y THEATRE Co. of 
Long Branch Inc. 

10 

Recorded in Mon. Co. Fre ,ehold N. J., in Book 20 
1037 of Deeds on pages 332 &c. 

JOSEPH McDERMOTT 
County Clerk. 

Exhibit D-2. 

THIS DEED, 
30 

made the 15th day of Septen1ber, in the year of 
our Lord One Thousand Nine Hundred and Twen-
ty-five, 

Between CHARLES BRYAN and SALLY G. BRYAN, 
his wife, hoth of the 0ity of New York, in the 
County of New York and State of New York of 
the first part; 

And GERTRUDE READE, of the City of New York 
in the County of New York and State of New 40 
Y o.rk of the second part : 
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That the said parties of the first part, in con-
sideration of the sum of One Hundred and 00/100 
($100.00) Dollars, lawful money of the United 
States of Am@rica, -and other valuable consid era-
tions to us in hand paid, by the said party of the 

1 o s•econd part, at or before the sealing and deliv-
ery of these pres ,ents, the receipt whereof is here-
by acknowledged, have granted, bargained and 
sold, and by these pre 'sents do grant, bargain, sell, 
and convey, 'unto the said party of the second 
part, and to her heirs and assigns forever, 

ALL that certain tract or parcel of land and 
premises, hereinafter particularly des~ribed, situ -
ate, lying and being in the City of Long Branch 

~O in the County of l\![onmouth and State of New 
Jersey. 

Lots No. 3 and 4 on Map of the Herbert Es-
t-ate, and kno-wn as City Lots Nos. 8 and 9, bound-
ed and de-s,crihed as follows: 

BEGINNING at a point in the south~rly line of 
Broad,, ~ay, at the nGrlheasterly corner of Lot s 
No. 2 on said m,ap; thence southerly, along the 
easterly line of said Lot No. 2, one hundred feet 

:3 O four inches, to an alley; thence easterly, along 
. said alley, fifty feet; thence northerly , along lan d 
now or form .erly of Cowpland, one hu·ndred and 
four feet eleven inches, to the said southerl y line 
of Broad ·way; th ence along sa1d southerly lin e of 
Broadway, about fifty fe·et, to the place of begin-
ning. 

Also, Lots No. 5 and 6 on Map of the Herb ert 
Estate and known as Citv Lots N-o'S. 6 and 7, ' ., 

40 bounded and described. as fofJows ,: 
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BEGINNING at the northwest cqrn~r of lands 
formerly belonging to J osephin~ D. Corlies; 
thence southerly, along the we$t line of said 
Corlies ~ot, one hundred eighteen feet .. -and nine 
inches, to the north side of an alley; thenc.e-west-
erly along the north side of said alley, fifty feet, 1 o 
to lands formerly belonging to Herbert Estate; 
thence northerly, parallel with the first course, 
along the line of said He-rbert Estate, one hundred 
and four feet eleven inc.hes, to the southerly side 
of Broadway; thence easterly, along the southerly 
side of Broadway, to the place of beginning. 

Also, Lot No. 7 on :Map of the Herbert Estate, 
known as City Lot No. 5, bounded and described, 
as follows: ~o 

BEGINNING) at a point on the southerly side of 
Broadway, at the northeast corner of land now 
or formerfy of Cow-pland; thence southerly, one 
hundred and eighteen feet nine inches, to an al-
ley; thenee easterly, along the northerly side of 
said alley, twenty-five feet; thenc.e northerly, 
along and forme1~Iy of s-aid Corlies, to the south-
erly side of Broadvvay; thence westerly along the 
southerly side of Broadway to the place of begin -- 30 
n1ng . 

TOGETHER with all and singular, the tenements, 
heredita :ments and appurtenances thBreunto be-
longing, or in any wis.e appert-aining: 

AND ALso) all th e estatB, rigbt, title, interest, 
property, claim -and demiand whatsoever, as well 
in la·w as in equity, ,of true sa'id part of the 
first part, of, iR, G>r to tht above described pr -em-
ises, and every 1art -and parcel thereof, with the 4 0 
appurtenance~. 
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.To HA VE AND To HoLD J an and singular the 
above mentioned and described premis,es, to-
gether with the appurtenances, unto the said 
part of the second part, heirs 
and assigns, to the only proper use, benefit and 

1 O behoof of the said party of the -second part, 
heirs and assigns forever. 

IN WITNESS WHEREOF) the said parties of the 
first part, have hereunto set their hands and seals 
the day and year first above written. 

CHARLES BRYAN 
SARAH G. BRYAN 

2 o Signed, sealed and deliv ,ered 
in the presence of 

State of New York, } ss. 
County of New York · 

BE IT REMEMBERED, that on this 15tp day of 
September, in the year of our Lord Nineteen 
Hundr ,ed and twenty-five before me, the sub-
scriber, a notary public personally appeared 
CHARLES BRYAN and SALLY G. BRYAN) his wife, 

30 · d who, I am satisfied, are the grantors ment10ne 
in the within Deed; and I having first made known 
to them the contents thereof, thereupon 
acknowledged that they signed, sealed and deliv-
ered the same as their voluntary act and deed, 
for the uses and purposes therein expressed; and 
the said SALLY G. BRYAN) being ,by nie privately 
exa1nined, separate and apart fron1 said 
husband , acknowledged that she· sig11ed, sealed 

4 o and delivered the same as her voluntary act and 
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deed, FREELY) without any fear, threats or com-
pulsion of said husband 

ROSE BERNE (Seal) 
Bronx Co. Clerk's No. 31 

New York Co. Clerk's No. 25,7, 
New York Co. Reg. No. 73:12: 

Tern1 Expires J\farch 30, 1'927 
No. 1316'6 Series B 

Stat ,e of New York, 
County of New York, 

! 
t ss.: 
\ 

I, ,VILLIAM T. CoLLINSJ Clerk of the County of 
New York, and also Clerk of the Supreme Court 
in and for said county, 

Do Hereby Certify, That said Court is a Court 

JO 

20 

of Record, having by law a seal; that Rose Berne 
whose name is subscribed to the annexed certifi-
cate or proof of acknowledg111ent of the annexed 
instrument was at the time of taking the same a 
Notary Public acting in and for said county, duly 
con1111issioned and sworn, and qualified to act as 
such; that he has filed in the Clerk's Office of the 
County of New York a certified copy of his ap-
pointment and qualification as Notary Public for 30 
the County of Bronx with his autograph signa-
ture· that as such N otarv Public, he was duly au-' 
thorized by the laws of the State of New York 
to protest notes; to take and certify depositions; 
to administer oaths and affirmations; to take af-
fidavits and ce:dify the acknowledgment and proof 
of deeds and other written instruments for lands, 
tenen1ents and her ,editaments, to be read in evi-
dence or recorded in this state; and further, that 40 I am well acquainted with the handwriting of such 
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N ota.ry Public and verily .believe that his signa -
ture to such proof o-r acknowledgm ,ent is genuin e. 

In Testimony Whereof, I have hereunto set my 
hand and affixed the seal of said Court -at the City 
of New York, in the County of New York, this 7 

J o day of June 1926 
,iVILLIA:t\1 T. COLLINS 

Clerk. 

20 

DEED 

BARGAIN AND SALE 

Charles Bryan, and Sally G. 
Bryan, his wife, 

to 

Gertrude Reade 

Dated, September 15, 1925 

Received in the Clerk's Office of the County of 
Monn1outh on the 9th day of June A. D. 1926, at 
8 o'clock in the forenoon, and Recorded in Book 

:io 1351 of Deeds, pages 426 

40 

JOSEPH :t\1cDERMOTT 
Clerk 

COMPARED 
Return W C Burroughs 

Mattison Ave 
Asbury Park 

Chg 2.50 
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THIS INDEN'r1 TRE, made the eleventh day of 
August, in the year of Our Lord One Thousand 
Nine Hundred and Tvi7enty-two, Between 

FLORENCE E. PELLETREAU, widow, individually 
and as Administratrix with the Will annexed of 
Vennette }7

, Pelletreau and as Trustee under the JO 
Will of Vennette F. P ,elletreau, of the City of New 
York, in the County of New York and State of 
New York, of the First Part; 

And CHARLES BRYAN, of the City of New York, 
in the County of New York and State of New 
,York, of the Second Part: 

""\i\TITNESSETH, That the said party of the first 
part, in consideration of the sum of 2 o 
to her duly paid before the delivery hereof, has 
remised, released and forever quit-clain1ed, and 
by these presents does remiseJ release and for-
ever quit -claim to the said party of the second 
part and to his Heirs and assigns, ALL that cer -
tain tract or parcel of land and premises, herein-
after particularly described, situate, lying and be-
ing in the City of Long Branch in the County of 
Monmouth and State of New Jersey, as follows: 

Lots No. 3 and 4 on Map of the :Herbert Es- 3 o 
tate, and known as City Lots Nos. 8 and 9, 
bounded and described as follows: 

BEGINNING at a point in the southerly line of 
Broadway, at the northeasterly corner of Lot No. 
2 on said map; thence southerly, along the east-
erly line of said Lot No. 2, one hundred feet 
four inches, to an alley; thence easterly, along 
said alley, fifty feet; thence northerly, along land 
now or formerly of Cowpland, one hundred and 40 
four feet eleven inches, to the said southerly line 
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of Broadway ; thence along said southerly line 
of Broadway, about fifty feet, to the place of BE-
GINNING. 

Also Lots No. 5· and 6 on 1Yiap of the Herbert 
Estate, and known as City Lots Nos. 6 and 7, 

1 O hounded and described as follows: 
BEGINNING at the northwest corner of lands . 

formerly belonging to Josephine n. Corlies; 
thence southerly, along the west line of said Cor-
lies Lot, one hundred eighteen feet and nine 
inches, to the north side of an alley; thence west-
erly along the north side of said alley, fifty feet, 
to lands formerly belonging to Herbert Estate; 
thence northerly, parallel with the first course, 

2 O along the line of said Herbert estate, one hun-
dred and four f.eet eleven inches, to the southerly 
side of Broadway; thence easterly, along the 
southerly side of Broadway, to the place of BE-
GINNING. 

Also Lot No. 7 on Map of the Herbert E-state, 
known as City Lot No. 5, bounded and described 
as follows: 

BEGINNING at a point on the southerly side of 
IJ Broadway, at the northeast corner of land now 

or formerly of Cowpland; thence southerly, one 
hundred a11d eighteen feet nine inches, to an al-
ley; thence easterly, along the northerly side of 
said alley, twenty-five feet; thence northerly, 
along land formerly of said Corlies, to the south-
erly side of Broadway; thence westerly along the 
southerly side of Broadway to the place of BE-
GINNING. 

'10 with the appurtenances 
title and interest, 

a:ad all the estate, right, 
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of the said party of th~ first part, therein, To 
HAVE AND To HoLD, the above mentioned and de-
scribed premis ,es, with the appurtenaneies, unto 
the said party of the second part, his heirs and 
assigns forever. 

IN WITNESS VVHEREOF, the said party of the. first 1 O 
part has hereunto set her hand and seal the 

J 

day and year first abov ,e written. 

FLORENCE E. PELLETREAU 
Individually and as Administratrix 
with the will annexed of V ennette F. 
Pelletreau and as Trustee under the 
vVill of Vennette F. Pelletreau. 

Signed, Sealed and D·eli vered 
in the presence of 

Edward Claxton 

State of New Jersey, lss· 
County of Hudson ( · 

20 

BE IT REMEMBERED, That on this llt~ day of 
August, in the year of our Lord One Thousand 
Nine :Hundred and Twenty-two, before me, the 
subscriber, an Attorney at Law of New Jersey, 
personally appeared Florence E. Pelletreau, 3 0 
(Widow) who, I am satisfied is the grantor 
mentioned in the within Indenture, and to whm:n 
I first made known the contents thereof, and • 
thereupon she acknowledged that she signed, 
s•ealed and delivered the same as her voluntary 
act and deed, for the uses and purposes therein 
expressed: 

EDWARD CLAXTON 
Attorney at Law 

of New Jersey 
40 
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Endorsed: 

DEED. 

Florence E. Pelletreau, widow, individually and 
10 as Admin~stratrix with the Will annexed of Ven-

nette F. Pelletreau and as 'Trustee under the Will 
of Vennette F. Pelletreau, 

Tb 

Charles Bryan. 

Dated, August 11th, 1922 

20 Received in the Clerks Office of the County of 
Monmouth on the 24th day of Aug A. D., 1922. at 
8 o'clock, in the forenoon and Recorded in Book 
1189 of DEEDS for said County, on pages 445, &c. 

JOSEPH McDERMOT ,T 
Clerk 

COMPARED 

Ret Heine, Bostwick & Bradner 
3 o Kinney Bldg. 

Newark 
Pd 2.00 

---
... 
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New Jersey Court of Errors 
and Appeals. 

THOMAS P. lHCKENNA, 
Plaintiff-Respondent, 

vs. 
WALTER READE, 

Defendant-Appellant. 

Action 
at Law. 

PRELIMINARY STATEMENT. 

This appeal brings up for review a judgment for 
$3,793.97 entered in favor of the plaintiff on a jury's 
verdict in the Supreme Court, Monmouth County. 

THE FACTS. 

Plaintiff claimed damages and mesne profits oc-
casioned by an alleged occupancy of his land by the 
defendant. 

Thomas P. ~IcKenna owned a sizable vacant lot 
( Exhibit P 16, p. 342) in Long Branch, N. J., ad-
jacent to the Broadway 'l'heatre, owned by the 
Broadway Theatre Company, a corporation in 
which the defendant, vValter Reade, held stock. On 
the opposite side of the McKenna lot was land of 
Gertrude Reade, wife of the defendant. The de-
fendant owned no land in the immediate vicinity. 

By a written contract dated ~fay 9, 1925, Mc-
I(enna agreed to sell the premises in question to 
Reade, title to be passed on l\i1ay 25, 1925. The 
terms of transfer were extended by agreement to 
June 22, 1925, which closing date passed without a 
tender by Reade, who claimed certain defects in the 
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title; whereupon McKenna refused to convey and 
Reade filed a bill for specific performance. ( See 
record of Chancery suit, Exhibit P 1.) The bill 
was dismissed upon the ground that the contract 
had been abandoned by mutual assent. Reported in 
99 N. J. Eq. 764, affirmed 137 Atl. 918. 

The learned Vice Chancellor found ( Exhibit P 1, 
p. 309, line 38) that after June 22, 1925, ~IcKenna, 
'assuming that the complainant had abandoned the 
contract, listed his property for sale with various 
real estate agencies'. 

At the hearing in chancery :McKenna offered to 
return Reade's deposit of $5,000 ( p. 314) and the 
final decree, entered on October 26, 1926, specifi-
cally directed the return of the deposit. On June 
30, 1927, the present action was commenced - an 
admixture of actions ex contractu and actioris ex 
delicto. 

THE PLEADINGS AND ISSUES. 

The complaint as originally drawn consisted of 
six counts. The first, for use and occupation, al-
leged that defendant, 'by permission of plaintiff 
entered upon and into the possession, the land in 
question and from thence to the 10th day of June, 
1927, used, occupied, possessed and enjoyed the 
same'. (P. 13.) 

The second count was also for use and occupa-
tion. 

The third alleged an express agreement to pay 
rent. 

The fourth sounded in trespass, it being there al· 
leged that the defendant, 'without right,' continued 
his said possession from June 22, 1925, to the pres-
ent tin1e. Here mesne profits were claimed. 

The fifth was for ,vaste. In this conn t en try and 
possession by permission were alleged, also the re-
moval of certain topsoil and gravel. 

The last count set forth that defendant commit-
ted waste and wrongfully took away, removed 
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and con'Verted to his own use 2,750 yards of 
topsoil and gravel. In this count plaintiff attempt-
ed to credit defendant with the $5,000 which the 
chancery decree directed plaintiff to pay within six-
ty days, but which he had not paid at the time this 
action was started. 

vVhen the case was called plaintiff's counsel was 
directed to make an election between the counts al-
leging possession with permission and those counts 
alleging possession without permission. (pp. 34, 
36.) These latter counts were expressly abandoned 
( p, 35), the court saying: 'The other counts that 
are recorded there in consequence, as a result of 
occupation, as to the allegation of damages, will 
probably remain. I will conrol the situation at 
the close of the plaintiff's case as far as that is con-
cerned; in the light of the admission that they are 
going to rely upon the allegation that the defendant 
went upon the plaintiff's lands with his permission). 

At the close of the plaintiff's case a nonsuit was 
urged upon the ground that an action for use and 
occupation would not lie by a vendor against his 
vendee, nor would waste, as the relation of landlord 
and tenant was essential to both actions. This mo-
tion was made on March 6, 1928. The court, as it 
said, in order to exa1nine the legal situation, ad-
journed the case until ~1arch 15, 1928. On March 
16th the trial was resumed and defendant's motion 
denied; the plaintiff being permitted, over objec-
tion, to retract his admissions in electing to prove 
occnpancy with permission and to substitute the 
very count he had elected to abandon, i. e., that in 
which he had alleged occupation without permis-
sion. 

The first two counts, for use and occupation, and 
the thi.rd, alleging an express agreement for rent, 
were thereupon stricken out over plaintiff's objec-
tion. ( pp. 179, 180.) The case was then adjourned 
to ~larch 21, 1928, and completed on that day. 

After both sides had rested the fifth count, charg-
ing waste, was stricken out on motion of defend-
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ant's counsel, and plaintiff again was allowed to 
amend his complaint by eliminating the words 
'waste therefrom,' which appeared in the sixth 
count. (p. 247.) Thus finally remained only the re-
instated fourth count in trespass and the sixth 
count as modified, which sounded also in trespass. 

AS TO THE MOTIONS AT CLOSE OF PLAINTIFF'S 

CASE. 

The grounds of appeal may be conveniently 
grouped under this and three following captions: 
Under the present head would fall grounds 
Nos. 6, 7, 8, 9, 10, 11, 12, 13, 14 and 15; under the 
second, 18, 19, 20, 21 and 22; under the third, 23, 
24, 25, 26, 27, 28, 29, 30, 31, 32, 33, 34 and 35; and 
under the last, Nos. 1, 2, 3, 4, 5, 17 and 36. 

On none of the five counts remaining at the close 
of the plaintiff's case could recovery be based in 
the absence of establishing the relation of landlord 
and tenant. This relationship was not shown. 

The action for use and occupation is founded 
upon an implied contract to pay rent. It was un-
known to the common law which allowed recovery 
for rent ( assumpsi t) only upon an express con tract 
made at the time of the demise. 

Johnson v. 1llay) 3 Lev. 150; Bull. N. P. 138, cited 
with approval in Smith v. Stewart) 6 John. 46; 5 
Am. Dec. 186. 

To imply a promise, was made possible by a sta-
tute, which created the action for use and occupa-
tion. 11 Geo. II, c. 19, Sec. 14. This act, passed 
in the reign of George II, afforded the pattern for 
the act now existing in New Jersey and which sjm-
Harly created the statutory action. 'fhe New Jer-
sey act is found in 3 C. S. 3066, Sec. 3, and reads as 
follows: 

Action for D se ancl Occupation-That 
it shall and may be lawful to and for the 
landlord or landlords, his, her or their 

5 

heirs or assigns, where the agreement is 
not by deed, to recover a reasonable satis-
faction for the lands, tenements or here-
di tamen ts held or occupied by the de-
fendant o~ defendants, in an action on the 
case for the use and occupation of what 
was 'so held or enjoyed; and if in evidence 
on the trial of such action, any parol de-
mise or any agreement ( not being by 
deed\ whereon a certain rent was re-
served shall appear, the plaintiff in such· 
action' shall not therefor be nonsui ted, but 
may make use thereof as an evidence of 
the quantum of the damages to be re-
covered.' ( Rev. 1877, p. 570.) 

It will be seen that the statute has no application 
except in cases where exists the relation of landlord 
and tenant. No such relation was established be-
tween the parties at bar and indeed, no such rela-
tion could be shown, as it would be repugnant to 
their respective positions of vendor and vendee. 
That wher~ the latter relation obtains the former 
cannot has been repeatedly established by an un-' . broken line of authorities in the state. The leading 
case is Brewer v. Aclnirs. of Oonover) 18 N. J. L, 
214, from which the following quotation is taken: 

'No action can be maintained for use 
and occupation where the relation of 
landlord and t~nant does not exist. 13 
John. R. 489. And that relation does not 
exist where the defendant enters upon 
land under a contract of purchase and 
sale and for a deed. 6 J. R. 46. This 
claim, then, for use and occupation, is 
not sustained by the evidence.' 

A typical example of the weight accorded the 
Brewer case is to be found in Donovan v. Brenning) 
79 N. J. L. 202. 

A diligent SP-arch has not revealed a single New 
Jersey decision where a vendor has ever recovered 
in an action for use and occupation. 

If a technical abandonment, followed by contin-
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ed posses·sion, creates a- tenancy, then a fortiori 
would the relation of landlord and tenant be es-
tablished by a vendee's arbitrarily refusing to ac-
cept a deed and paying the balance of the purchase 
price. It was just such an arbitrary refusal that 
was before Chancellor I{ent in Smith v. Stewart, 
6 Johns. 46; notwithstanding, no exception to the 
general rule was made and a judgment of nonsuit 
entered. 

It becomes both interesting and significant that 
this opinion of Chancellor Kent was one of the 
two authorities cited by Justice Nevius in Brewer 
v . .11dmrs. of Conover, su,pra, the first case to recog-
nize the doctrine in New Jersey . ,vhat was said in 
the Smith Case may be said here : 'He is liable in 
another way, to be turned out, as a trespasser, and 
is responsible, •in that character, for the mesne 
profits'. 

Wheaton v. Coll-ins, 91 N. J. L. 236, is a case in 
which the vendor recovered in tort, the vendee be-
ing charged with holding possession without right. 
A similar count was in plaintiff's complaint but he 
elected to abandon that one and rest not upon tort 
but upon contract. His case was conducted ac-
cordingly; so was defendant's counsel's cross-ex-
amination. 

If the two counts in the complaint, having to do 
·with the alleged removal of topsoil be deemed ac-
tions for waste-for in both appears the phrase, 
'committed waste'-there should be no recovery un-
der an act entitled, 'An Act for the prevention of 
waste'. 4 C. S., 5789. Not one of the relationships 
therein included was established. 

Only by this statute is a landlord given a remedy 
against tenants commiting or suffering waste. Such 
a remedy, like the action for use and occupation, 
did not exist under the common law. Smith v. Sctl-
vation Anny, ( 1928) 6 Ad v. Rep. 395 at 397. 

The plaintiff was not and could not be the de-
fendant's landlord. He was his vendor. 

There seems to be no case in this state where a 
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vendor has recovered in waste for the removal of 
realty by the vendee without the vendor's consent. 
The nearest approach to anything having the sem-
blance of support is Freeman v. Headley, 33 N . J. 
L. 523, which, if not overruled by the criticism of 
Chief Justice Beas ley in Beatt ,ie v. Connolly, 39 N. 
J. L. 159, is so confined that it has never been cite<l 
for the broad proposition that a vendor may recover 
for waste against his vendee . As politely said by 
the Chief Justice, Freeman v. Headley, 'must be 
confined to a combination of facts identical with 
those forming the ground of that judgment' . If the 
facts at bar are at all similar to that 'combination 
of facts', the similarity can not survive this striking 
difference : there the vendor gave the vendee · per -
mission to remove a building ( the alleged waste) ; 
whi le here there was no evidence that the plaintiff 
ever gave the defendant permission to remove top-
soi l. From that permission to remove, the required 
tenancy was somehow created and thus formed the 
ground of the Judgment. 

P laintiff, in failing to make out a case of use and 
occupation and waste, failed in his first, second, 
fifth and sixth counts; and failing to establish any 
express agreement to pay rent, he failed in his third 
count . Nothing was left. 

Plaintiff's counsel ( p . 167), although denying 
that defendant was ever a trespasser, but in order 
to escape a nonsuit, asked leave to amend by in-
troducing the very count in trespass that he bad 
at the outset of the trial elected to abandon . By 
his admission that defendant was not a trespasser, 
the plaintiff should have been bound. Defendanfs 
counsel's examination, as the record discloses, was 
conducted in accordance with the issues as raised 
by the allegations in the pleadings on which the 
plaintiff had elected to stand or fall. 

After the amendment the motion for nonsuit was 
renewed upon the ground that there was no evi-
dence to show that defendant was a trespasser. In-
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deed, the plaintiff's own counsel claimed he was 
not one, when he said (page 167) : 

'If your Honor please, what I have been 
prepared to argue this morning, after an 
exhaustive study of the cases, as exhaus-
tive as I could possibly make, was that af-
ter June 22nd, under our decision, the de-
fendant was not a trespasser but a tenant 
at will; that he would not become a tres-
passer until he had been given a demand 
for possession by the owner of the title. 
Now I understand from what your Honor 
has just stated that it is the holding of 
this court that he was a trespasser. Now 
if your Honor holds that he is a trespass-
er I shall have to ask the court for leave 
to amend my complaint'. 

Objection was made to any testimony having to 
do with the presence of radjators and other build-
ing materials upon the plaintiff's premises ( p. 60). 
The testimony was received upon the assurance that 
the 1natter would in some way be connected with the 
defendant. This connection was never made. 

Testimony relating to certain signboards ( pp. 
69, 70, 90, 94) was admitted over objection upon 
the same assurance th at a connection would later 
be shown. This connection was never made, yet 
the motion to strike out the testimony at the close 
of the case was denied. ( p. 17 4, 175.) . 

A similar motion was addressed to the reception 
of testimony having to do with the use of property 
by the Broad,vay Theatre Company ( p. 85) anJ 
again to testimony relating to topsoil (p. 96, 102, 
155). 

Finally, on his motion, for plaintiff to elect 
an1ong the three inconsistent counts which r e-
mained in the complaint, being denied, defendant 
proceeded to introduce proof on the issues as in-
augurated by the reinstated count in trespass and 
the two in waste. An election should have beeu 
compelled for as said in 111 arm v . H aurand) 79 N. J. 
L. 375 rtt 378, 'an owner cannot treat the possession 

9 ' 

of an occupant as that of a trespasser, and that of 
a lawful tenant during the same period'. (p. 184 
of record.) 

AS TO THE MOTIONS AT THE CLOSE OF THE 
ENTIRE CASE. 

In order affirmatively to establish that defendant 
was not a trespasser plaintiff was asked (p. 187) 
the following question: 

Q. Now we will go back to the first para-
graph, the only remaining paragraph in 
the fifth count: 'The defendant by per-
mission of the plaintiff held and enjoyed 
the land and premises .described in the 
first count from the 10th day of June, 
1925, to the 10th day of June, 1927'. Is 
that statement true? A. Yes, sir. 

The motion for a direction was nevertheless de-
nied-a denial which could be justified only by evi-
dence showing that defendant was a trespasser. 

li-,inally the fifth count, in waste, went out, and 
over objection the sixth count, originally in waste, 
was amended by eliminating the word 'waste'. 
There then remajned only two counts, both in tres-
pass. Upon these counts the case went to the jury. 

The motion for a direction was renewed after the 
amendment, upon the ground that there was no 
evidence of any wrongful entry or wrongful pos-
session. ( p. 250.) 

:Motions were again made to strike out the testi-
mony relating to the presence of building materials 
on the plaintiff 's premises, as it had been affirma-
tively shown that the building materials were used 
on premises belonging to another. ( See photograph 
of materials, Exhibit P 15) ; that the scenery which 
had been carted over plaintiff's premises was for use 
in the adjacent theatre; that it had not been shown 
that defendant had anything to do with the erec-
tion or maintenance of the many billboards, ( see 
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photographs) ; nor had there been shown any con-
nection of the defendant ,vith the removel of top-
soil. These motions were denied. ( pp. 244, 245.) 

THE CHARGE. 

Ground 24. 
Because the court charged as follows: 

Now from that date, namely, June 22, 
1925, as found by the Court of Chancery 
in the litigation indicated, I hold that 
Reade no longer had any right to occupy 
or possess the tract of land in question. 
The relation then had been suspended by 
a finding of the court that the contract 
was breached by Reade's refusal to ac-
cept the deed. Now necessarily from 
that time on, holding as I do as a matter 
of law, Mr. Reade had no right to occupy 
the premises and should have surrendered 
them to l\iicKenna. 

Holding as a matter of law that Reade had no 
right to occupy the property was contrary to the 
uncontradicted testimony of the plaintiff. (p. 187.) 
No effort was made to contradict such testimony 
because the counts for use and occupation had been 
stricken out. Reade's testimony was therefore di-
rected solely to the two counts relating to the al-
leged removal of topsoil. ( pp. 238, 242.) 
Ground 25. 

Because the court charged as follows: 

Does it clearly appear by the evidence 
just why Reade was buying this lot of 
land? vVas it for parking purposes? Was 
it for the purpose of putting a building 
on it? vVhatever the purpose may have 
been, you will have to discover from an 
examination of the evidence yourselves. 

Reade's object or purpose in contracting to buy 
McKenna's premises could hardly have been ma-
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terial to the issues as framed in the two counts in 
trespass, the only counts left in the complaint. 

Ground 26. 
Because the court charged as follows : 

And therefore if you find in this case as 
a fact that some corporation or some other 
person, not Reade, was responsible for the 
excavation on the lot in question, or in-
deed, that there was no such excavation 
on the pren1ises, then I charge you there 
can be no verdict against Mr. Reade. 

It ,vould see1n quite proper for a verdict of no 
cause of action to enter without the jury 's determ-
ining who took away the topsoil. The qu estion was, 
if any question remained, did Reade take it away? 

Ground 27. 

Becaus e the court charged as follows: 

And again it is said that the land was 
used for parking purposes, apparently in 
connection, I may say, with patrons of 
the theatre. But ,vas Reade responsible 
for that or was the Broadway Theatre 
Company responsible? Then again it is 
said that certain radiators were parked, 
as it were, or placed upon the land. It 
further appears in that connection that 
at that time there was a building opera-
tion going on on the land belonging to 
:Mrs. Reade, not to Reade. Unless you 
found some evidence in the case that 
warranted the inference that Reade was 
responsible for having those radiators 
plac ed t here, of course you could not hold 
him. 

There was no evidenc e in th e r ecord upon which 
the inferen ce mentioned .could be bas ed. 

Groiincl 28. 
Becaus e th e court char ged as follows : 

'Now I have held as a matter of law 
that from the date of entry by Reade in-
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to possession, if he did, with the consent 
of i\1cKenna, to June 22, 1925, if Reade 
committeed any damage or waste either 
himself or through his employees or 
agents, then the right of l\'1cKenna to re-
cover would be in the nature of a breach 
of Reade's contract to take title to the 
land. Just when that excavating oc-
curred I do not know. I have been unable 
to discover from the testimony. The com-
plaint alleges that Reade occupied this 
land fron1 the 10th of June, 1925, to 
sometime in June or July, 1927. In or-
der to hold Reade, you must ascertain 
first that between the date of the contract, 
or rather, the time when he went into 
possession with consent of McKenna, to 
June 22, 1925, when the Court of Chan-
cery found Reade had breached the con-
tract by declining to take the deed, your 
right to award any damages in favor of 
Mc Kenna against Reade must be for 
something that Reade did'. 

In the complaint there was no claim of damages 
for any breach of contract nor had there ever been. 
The counts upon which the jury's verdict had to 
rest were both in tort. 

Ground 29. 

Because the court charged as follows : · 
Now, if he occupied the land then I 

charge you that the normal and natural 
damages to McKenna following from his 
refusal to take the deed would be in the 
nature of a breach of his contract and 
would involve depriving McKenna of the 
use of the land, to be translated into 
dollars and cents if you find it warranted 
under the evidence. 

No action for breach of contract was ever before 
the court. 
Ground 30. 

Because the court charged as follows : 
Then if you find in addition to that, 
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that during that period Reade direct-
ly or indirectly took any topsoil from 
the land the measure of damages would 
be the difference in value of the land be-
fore Reade took possession and after the 
breach of the contract on June 22, 1925. 

There was no evidence to support any wrongful 
deprivation. 

Ground 33. 

Because the court charged as follows : 

Now from June 22, 1925, up to some 
period of time, when Reade surrendered 
possession-and I am not at all clear that 
Reade was in possession after June 22, 
1925, or what he did; actually there was 
pending litigation in the Court of Chan-
cery covering the period-it is for you t? 
say whether Reade is shown by the evi-
dence to have remained in possession from 
that date, the breach of the contract, June 
22 1925 · I hold that if you find Reade 
in' posse~sjon he was there without right 
and therefore a trespasser, and i\1cKenna 
would be entitled to recover what under 
the evidence you may find he suffered by 
reason of being deprived of the use of the 
property, or as we say, mesne profits, up 
to the time that either Reade gave up 
possession, if you find tha~ circumstance 
in the evjdence, or such tune as you do 
find the occupation continued. 

The court 's pronouncement that if Reade were 
in poss ession he was in possession without right 
and was therefore a trespasser, violated the only 
proof of any occupancy. McKenna had testified to 
quite the contrary. (p. 187.) 

Ground 34. 

Because the court charged as follows : 

Now as I see it, there are those two 
phases of the case: the right of ~IcKe~na 
to recover against Reade from the time 



14 

that , he went into possession under the 
contract up to the time that Reade in 
accordance with the view of the Court of 
Chancery, breached the contract on June 
22, 1925; and there the damage~ recover-
able would be for a breach of con tract. 
From that date on to the time that you 
find that Re~de gave up possession, if you 
find he was 1n possession at all, he would 
be in the nature of a trespasser, and the 
damages there would be for mesne profits, 
what l\IcKenna lost by being deprived of 
the use. And therefore a fair rental val-
ue, in the latter aspect, would be the 
measure; using that term rental however 

t . ' ' no 1n the sense ordinarily understood 
involving the relation of landlord and 
tenant, but for mesne profits. 

The language, 'and therefore the damages recov-
erable would be for a breach of contract' did not 

' embrace the issues as delineated by the pleadings. 
'l'he pleadings contain no action for breach of con-
tract. Reade, if there at all, was there with per-
mission of l\1cKenna. He was not a trespass er. ( p. 
187.) 

Ground 35. 

Because the court charged as follo,vs : 

Now take the case, and if you find that 
McKenna has proven his case and is en-
titled to recover damages for the period 
covered by the complaint as amended 
either in the aspect of a breach of contract 
up to June 22, 1925, and after that if you 
find R~ade under the greater weight of 
the evidence to have been in possession 
as a trespasser, then of course you will 
a ward such damages as the facts war-
rant under the rules of law given you. 

Here again the charge assumes the presence of 
an action for breach of contract when no action 
ex contractu appeared in the pleadings. It may 

15· 

again. be observed that McKenna said Reade en- -
joyed possession with permission. (p. 187.) · 

MISCELLANEOUS GROUNDS. 

Gro1,ind 17. 

The authenticity of the State of Case of the 
Chancery suit being admitted, a portion thereof 
was offered in evidence as an admission on the part 
of the plaintiff, Thomas l\[cI{enna, page 234-236. 
Objection to this offer was sustained upon the 
ground that no foundation had been laid, i. e., that 
McKenna had not been asked if he had said at a 
certain time and place what was in the Chancery 
Record. 

NicKenna was a party, and not a mere witness. 
VVhat was offered, was offered as his admission, an 
exception to the hearsay rule. In referring to the 
rule requiring a foundation to be laid in the case 
of witnesses other than parties, the Court of Er-
rors and Appeals in J.l!cBlain v. Edgar) 65 N. J. Law 
634 at 637, said: 

This is the rule applicable to a witness 
other than a party in a cause, but we are 
not aware of any authority sustaining 
the application of that rule to the state-
ments of a party plaintiff or defendant. 

Ground 1. 

A portion of McKenna's premises had been rent-
ed for a lunch-wagon stand ( see photographs pp. 
333, 335, 337 and 339) prior to his contract with 
Reade. The tenant continued to occupy his portion 
throughout the periods in issue. 

lVIcKenna gave testimony of his agreement with 
the tenant, p. 71. 

It thereafter appeared, on cross-examination, 
that this agreement had been embodied in a writ-
ing. A motion was thereupon made to strike out 
all testimony concerning the terms of the lease 
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in that such testimony was not the best evidence. 
The motion was denied, p. 77. 
Ground 36. 

Plaintiff's expert witnesses testified to the value 
of McKenna's entire pre111ises. They did not ex-
cept or make allowance for the portion demised. 
For illustration, see testimony of real estate expert, 
pp. 113-118, especially p. 118. 

It would seem grossly irregular to subtract the 
rent from the figures given by the experts. The 
rent McKenna received from the small portion may 
or may not have been its reasonable value. The 
deduction, if made, would be arbitrary and would 
const1tute no evidence of the ' value of the land re-
maining. Only the remaining land was the subjeet 
of the present action. To this remainder the ex-
perts on value did not direct their testimony. 

There being no basis for assessing damages, de-
fendant requested the Court to charge as follows: 
(p. 260 and p. 10) : 

If you find for the plaintiff, you can 
find no more than nominal damages. 

The request was denied. 

The remaining grounds have not been specifically 
discussed because they fall within the scope of the 
arguments appearing in Parts I. II and IV of this 
Brief. There is no intention to abandon these 
grounds. 

Respectfully submitted, 
STEIN) :McGLYNN & HANNOCH) 

Attorneys for Defendant-Appellant. 

LESTER C. LEONARD) 
Of Counsel. 
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BRIEF FOR PLAINTIFF-APPELLEE. 

This action for use and occupation and for 
waste was tried at the Monmouth Circuit. The 
jury returned a verdict in favor of the plaintiff. 
Defendant appealed. 

The case is simple enough, but the strategy of 
the defense seems to have been a maximum multi-
plicity of objections. Because of this, it is of the 
first importance that there be the clearest state-
ment of the facts constituting the causes of action 
as ·v;rell as those attending the conduct of the trial, 
in order the better to determine the question 
brought up as to the propriety of the allegation::;, 
the correctness of the Court's charge, as well as to 
the plaintiff's substantive right to hold the verdict 
o·iven him. -

The plaintiff, Thomas P. McKenna, was the 
owner of a vacant tract of land in the City of 
Long Branch. Various views of this tract are 
shown in the photographs, Exhibits P-3 to P-15 
inclusive. He entered into a written agreement to 
sell this land to Walter Reade, the defendant, for 
$50,000. The agreement appears in the printed 
case at page 264, line 18 et seq. It is dated May 9, 
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1925. The date set for the passing of title is May 
25, 1925. 

When the contract was made Reade went into 
possession with the permission of the plaintiff. 
The testimony as to this is as follows ( Case, page 
53, line 24) : 

''Well, when the contract was made he 
asked me whether there was an objection to 
going right ahead and making his prepara-
tions for the building and taking possession 
of the property, and I told him there was 
not." 

Reade, thereupon, went into possession. He 
caused the premises to be appropriated to use as 
parking ground for autos. He caused the re-
moval of top soil and of trees in preparation of 
the area for that use, if not for some other pur-
pose of his own. Defendant's possession and use 
continued long after his default as contract ven-
dee, hereinafter shown, and until the trial itself. 

The day fixed in the contract for the passing 
of title came and went. There was no performance 
on the part of the defendant as contract vendee. 
A number of adjournments were granted by the 
plaintiff as vendor. He finally made it essential 
that the contract be performed on June 22, 1925. 
On that day he offered a deed to the defendant. 
Defendant declined. Quite a time thereafter, when 
a boom struck Long Branch, defendant filed a bill 
in equity for specific performance. Plaintiff an-
swered, and in his answer denied defendant's 
right to compel performance and fr eely offered a 
return of the deposit mo ney of $5,000 ( Case, page 
314, line 19). Defendant's bill was dismissed. The 
opinion of the Court of Chancery is printed in 
the Case at page 306. The Court says ( Case, page 
310): 

( 
l 

J 
I 
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. ny words, made "If time was not, in so ma . . . lly 
h" t act as origina of the essence ~f t is tc::s . a;e strong that 

prepared, _the cucums ie of the essence and 
time. was_ intended tohe short settlement date 
this is evidenced by t d the three short ad-
fixed in the c~?n;r~c B:~ it is unnecessary for 
journment~. h ther or not time was 
me to decide here w e ( d as I have al-
origi.nallr of the. essenct~n::~ indicating this 
ready said, the cucuffh.nk that both parties 
are strong)' becauste· if the essence when 
intended to make ime o .· en '' 
the last extension to June 22 was giv . 

There is evid~nce in the P;:
1
:~::

1
t:~d t;h:h:: 

that the possession of the de ·tted it to 
to which he put the prope:ot;, ::nfi::~ not only 

t d ring that possessi , 
be pu u 's default under the contr~ct on 
up to 2iei~~~a~!t for the full period alleged in the 
June , . , . . deed right up to the complaint in this case, in ' 

trial itself. . that substantiates this Th proof in the case . d 
e t f defendant's possession and its ura-statemen o 

tion is: 
• f rmission by Mc-

After th~ , gran bn!reocte~e on the property 
Keni:a a sign was trance thereto, as s];iown 
form1n~ ~n arched !~ •e 338. The sign reads: 
in Exhibit _P-l~'5f_gThis Parking Space do-
'' 25¢ Parking ... . Reade to the Stage Em-
nated by Walter 75 line 18). 
ployees'' ( Case, pageted' on plaintiff's prop-

This sign w~! t{efine ll). It was intended 
erty ( Case, pag t ' lain tiff's property from 
as an entrance o p as used for park-
the time that th; pr~p;i;yc:i.s from the park-
ing, the place. o exi other oint and on con-
ing ground being~ ;n the wife of the defend-
tiguous land owne Y. 13) . 

(C page 127, hne · 
ant ase, d t . t permission to possess 

After defen an go • a rental value, 
the land sign botahrds,r~1!.T~~~ as shown in the were erected on e P 
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photographs (Testimony of McKenna; testi-
mony of Smith, page 104; testimony of Gill, 
page 88). 

During part of the period of his possession 
Reade was the manager of a theatre adjoin-
ing the McKenna property; and during the 
remainder of that period he was the owner of 
the theatre. The parking space was used for 
the patrons of the theatre. Access to the rear 
entrance of the theatre through which scen-
ery, stage properties, etc. were taken was im-
possi°?le without the use of the plaintiff's 
premises. 

The witness, Edward Hughes, was an em-
ployee of the defendant, an unwilling and 
evasive witness. He testified that Reade do-
nated the property for parking space; that 
the revenue was for the stage hands at the 
theatre; that the witness did not know of any 
arrangement with Reade as to a portion of 
the proceeds; that Reade parked his own car 
there; that the parking space was donated by 
Reade during the early sum .mer of 1925. The 
property · was still used for pa ,rking a,t the 
time of the trial ( See testimony of Hughes, 
Case, pages 119-130). 

During the possession of the defendant top 
soil was removed from the property, and trees 
were removed ( See testimony of McI{enna, 
p,assim). 

A count of the cars parked upon plaintiff's 
property on the evening of September 4, 1926, 
showed the number to be 117, which seemed to 
be the condition nearly every night ( Case, 
page 87, line 10). 

The witness Schiverea, an engineer, testi-
fied that the top soil and clay removed from 
the premises approximated 500 cubic yards 
( Case, page 101, line 20). 

The witness Howland took part in some of 
the digging and described what he saw of the 
preparation of the premises for parking use; 
that the whole parking space had to be made 
level ( Testimony of Howland, page 133, et 
seq.). 
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The witness, Jesse Green, states that the 
defendant and he had a conversation with re-
gard to Green's removing soil and earth from 
the premises. Reade instructed Green to dig 
level with the side walk. Green carted for 
two days with trucks. The witness states that 
he was familiar with the property and that be-
fore the leveling took place the premises went 
to a height of about four feet above the level 
of the walk; that at the same time other trucks 
were taking earth from McKenna 's property 
around the lunch wagon; that the trees, 
stumps of which are shown in the photograph, 
Exhibit P-5, were removed from McKenna 's 
property. The witness was sure that it was 
McKenna's lot as well as from defendant's 
lot that the soil was dug and carted ( Case, 
page 148, line 3). 

An idea of the change in the height of plain-
tiff's land is given by the height of the terrace 
upon which the lunch wagon stands, as shown 
in photographs, Exhibits P-6 to P-14. Note 
also the height of the terrace left contiguous 
to the wall of the theatre in the background of 
Exhibit P-6. 

The defendant himself testified that he is 
president of the corporation owning the 
theatre adjoining the property in question. 
He made no denial of any testimony as to the 
use of plaintiff's premises for parking, nor 
as to his donation of the premises to others 
for such use, nor did he offer any explanation 
of the use of the plaintiff's property for the 
display of advertising sign boards. And 
significant too, is the failure of the defendant 
to deny his asking possession of the land and 
the plaintiff's granting it. 

So, what the jury had before it in the way of 
fact from which to draw proper inferences was 
that the defendant was the owner or manager of a 
large theatre. Contiguous to the rear of it was 
the plaintiff's vacant land, a "sizable" plot (See 
defendant's brief). Defendant contracted to pur-
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chase this ''sizable'' plot, and asked at the time 
for possession. Possession is granted. There 
upon the land is possessed and put to use in ways 
in which it had never been used before. Defendant 
is published, by signs er~cted on the premises, as 
''donating'' the premises for parking space to the 
employees of his theatre. The premises are con-
tinuously used throughout for parking. Defend-
ant himself parked his car there. These things 
are not denied by him in his testimony as a wit-
ness. The place of defendant's business interests 
immediately adjoins the scene of these new activi-
ties on the land. He was ''there'' ( Case, page 126, 
line 10), and must have seen conditions. Large 
signs erected by outdoor advertising concerns are 
put upon plaintiff's premises. Their erection 
there is not denied by the defendant, nor any ex-
planation of their presence given by him. Whether 
or not this privilege, like the other of parking, 
was donated by him to others is not shown. De-
fendant gives instructions promiscuously for the 
removal of top soil and earth from the premises 
and for the leveling of the land with the side walk. 
And many trucks are engag ·ed for days in remov-
ing top soil and earth from the premises until the 
height of the area of the plaintiff's land is cut 
down by several feet. Defendant's own architect 
testifies to excavations on the McKenna property 
( Cubberly, page 227). These conditions continued 
for the full period alleged in the complaint, from 
June 1925 to June 1927, and there is some evi-
dence that they still existed at the time of the trial. 

Now, it is our contention that whatever error 
was committed at the trial was prejudicial, not to 
the defendant, but to the plaintiff. The chief re-
sult of the 9ourt 's rulings and conduct of the case 
was, we submit, the improper constricting of the 
scope and theory of the plaintiff's case. 
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The first count of the complaint was for use 
and occupation with the express permission of the 
plaintiff. This the Court struck out. 

The second count is for use and occupation with-
out express allegation of permission. This count 
the Court struck out. 

The third count is for an amount due for rent. 
This the Court struck out. 

The fourth count alleges the agreement to pur-
chase, defendant's entering into possession, his 
abandonment of his contract to purchase and his 
liability for mesne profits during the period of 
possession. This count the Court permitted to 
stand. 

The fifth count is based on defendant's posses-
sion with permission of the plaintiff. It alleges 
defendant's removal during possession, of top 
soil and gravel and its consequent injury to the 
estate and interest of the plaintiff in the land. 
This the Court struck out. 

The sixth count alleges the agreement to pur-
chase, entry into possession, continuance thereof 
from June 10, 1925, to June 10, 1927, abandon-
ment of the contract, commission of waste dur-
ing possession and the wrongful taking away and 
converting to his own use of a large amount of 
top soil and gravel, and the consequent injury to 
plaintiff's estate. From this count the Court 
struck out the allegation of '' commission of 
waste'', allowing to remain the charge of wrong-
£ ul taking of the top soil, etc. Otherwise the count 
was permitted to stand. 

Thus, there remained of the complaint the 
Fourth i Count, and the Sixth Count as amended. 
And under these two Counts the Court submitted 
the case to the jury. 

At the opening of the case plaintiff's counsel 
stated that the claim would be that the def end-
ant's possession was with plaintiff's permission. 
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After the argument on the motion for nonsuit 
the Court stated that he would rule as a ·matter of 
law that after June 22, 1925, the date of defend-
ant' s default as contract vendee, defenda~t be-
came a trespasser on the premises, '' with the re-
sult that McKenna would have the ordinary 
remedy to recover any damages committed by 
him as a trespasser, such as mesne profits, for ex-
ample, or the taking of top soil. * * * Whether 
he might be regarded as a tenant at sufferance 
or at will for the period subsequent' to June 22, 
1925, I am not deciding" ( Case, page 166, line 
20). 

This ruling was against our contention that sub-
sequent to defendant's default he was a tenant at 
will. In view of the Court's ruling, however, he 
instructed that the Fourth Count in ·the original 
complaint, wherein the wrongful possession of 
the defendant is alleged, be revived. That was 
done. For no greater reason than this we have in 
the record what is called an "amended com-
plaint" ( Case, page 24). ( See discussion, pages 
165-169.) 

POINT I. 

After the def end ant had abandoned his 
c~ntract on June 22, 1925, he was a tenant at 
will, and for his use and occupation of plain• 
tiff's land from that time on he was liable for 
the reasonal rental value of the land. This 
is a minimum statement of plaintiff's rights. 

And as a tenant at will the def end ant is also 
chargeable with the waste committed by him 
during his tenancy. 

It is res adjudicat .a in this case that on July 22, 
1925, after defendant's default, the contract for 
the purchase of plaintiff's land no longer existed. 
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So, that after that date there was nothing in the 
situation between the plaintiff as owner of the 
land and defendant as the person in possession 
which would prevent the relation of landlord and 
tenant by implication, if not by express agree-
ment. The termination of any possible relation 
of vendor and vendee was complete. Defendant 
was denied specific performance because the con-
tract had heen abandoned; and the plaintiff was 
decreed to return the deposit money, as he had 
offered to do. So it is that any authorities that 
are cited as holding to the principle that there can 
be no recovery for .use and occupation on the 
ground that the parties are vendor and vendee, 
and therefore cannot be landlord and tenant, have 
no bearing on this argument. But while it is such 
cases exclusively that are cited by the defendant, 
they either are not pertinent here or they really 
support our contention u.nider the facts in this case, 
as it is our piirpos ,e to show. 

The case of Brewer vs. Conov er in 18 N. J. L. 
at page 214 is not in conflict with our proposition. 
In the Brewer case the contract was terminated by 
reason of the de,ath of the vendee. There was no 
wilful abandonment of the contract bythe vendee. 
Nor does the case at aU consider the occupancy, if 
there was such, after the end of th.e contract to 
purchas e. The Brewer case seems never to have 
reached this Court. 

Van Valkenb .ergh vs. Den, 23 N. J. L. 583 ( Court 
of Errors and Appeals). In this case Van Valken-
bergh was in possession under a contract to pur-
chase from one Drake. The plaintiff (Rahway 
Bank) recovered judgments against Drake, and 
by virtue of execution and sale thereunder ob-
tained a sheriff's deed. The bank brought eject-
ment against . the vendee in possession. One of 
the defenses was that Van Valkenbergh and 
Osborne were tenants and as such entitled to 
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notice to quit. The case holds that they were not 
tenants, '' in such sense as to entitle them to three 
months notice to quit." And adds, "but the de-
fendants, being lawfully in possession under their 
contract for purchase, cannot be treated as tres-
passers and ejected from their possession without 
a demand for possession first being made.'' These 
statements are taken from the charge to the jury, 
which was approved in that case by this Court. 
The precise point was whether or not ~he party in 
possession was entitled as a tenant to notice to 
quit, or was entitled merely to demand for pos-
session before ejectment. The Court says in its 
opinion ( Case at page 587) : 

"If a party be let into possession under 
such contract, and the sale be not afterwards 
completed, he holds strictly at the will of the 
vendor, unless there be something in the con-
tract of sale to the contrary.'' 

Cited in Van Valkenbergh vs. Den is the English 
case of Winterbottom vs. Ingharn, 7 Q. B. 611, 
where, as stated in the opinion, the contract ''had 
afterwards been terminated for want of title". 
The opinion remarks that in the case referred to 
it was held that the vendor '' could not on these 
grounds only recover for use and occupation.'' 

The following from the Van Valkenbergh opin-
ion is significant: 

'' These cases seem to involve a principle 
not at all depending for its application on 
the fact that the contract went off without 
any default upon the vendee. It is that 
though there is ownership on the one side, 
and occupation by permission on the other, 
still use and occupation will not lie, if the 
occupation be given, taken and kept under 
such circ1{;mstances as show that no contract 
of tenancy was in contemplation between the 
parties.'' 
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It is this KEEPING after the contract was aban-
doned, and the circumstances thereof, which in 
the present case fairly imply a relationship of 
landlord and tenant and an obligation to pay for 
the use and occupation. Using the negative form 
as in the Van .. Valkenbergh opinion, there is cer-
tainly nothing in the present case having to do 
with the circumstances under which the property 
was kept which shows '' that no contract of! ten-
ancy was in contemplation between the parties.'' 

The next case cited in the Van Valkenbergh 
opinion is Doe vs. Chamberlaine, 5 NL & W. 14. 
rrhis case represents something of a parallel to 
the present case. Of it the opinion says that it 
was a case 

' 
"Where the stipulation was to pay at the 

rate of five per cent. per annum on the pur-
chase money until the completion of the pur-
chase, which was to be in three months. The 
purchase was not completed, and the vendee 
co1itiniied in possession. IT WAS HELD THAT 
HE WAS IN STRICTLY AT THE WILL OF THE VEN -
DOR * * *.'' 

While in the case last cited in the Van Valken-
bergh opinion there is no determination as to the 
liability for rent, why does it not follow, if the 
party continued in possession "at the will of the 
vendor'', that so long as possession endured there 
was the necessary relationship to imply the ob-. 
ligation to pay rent 1 And then follows this state-
mei~t in the Van Valkenbergh opinion: 

"If not subject to the liabilities of tenants, 
there would be little fairness that vendees 
should be permitted to hold against 1 vendors 
as tenants." 

The case of Freeman vs. II eadley, 33 N. J. L. 
523, is a case in which ]?reeman had an oral agree-
ment to sell a parcel of prO'perty to Headley, on 
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which stood an old building. Headley's purpose 
was to erect a new building for use as. a livery 
stable upon the premises, and pending the execu-
tion and delivery of the deed Headley asked per-
mission to go upon the land and destroy the old 
structures. The permission was granted. Pursu-
ant to this permission the buildings were de-
stroyed. Thereafter a misunderstanding arose 
between the parties as to thei extent of the land 
to be conveyed. The defendant, in the situation 
that developed, declined to accept the ·deed or to 
go through with the contract. Plaintiff sued the 
defendant for waste. The Court held that the 
defendant under the circumstances was a tenant at 
will for the purpose of such a' suit and reversed 
the decision of the Supreme Court which held to 
the contrary. 

This Court in Freeman vs. Headley said that 
the permission was conditional, the condition be-
ing the defendant's carrying out his agreement 
to purchase; and that the defendant's right un-
der the permission to destroy -the buildings was 
contingent upon his performance of the contract; 
that since he defaulted in performance of the con-
tract his destruction of the building was wrong-
£ ul and waste. · 

Similarly, in the present case, it can be fairly 
claimed that the permission given to Reade to go 
upon the premises and to get ready for his build-
ings was conditional obviously upon Read's per-
formance of his contract to purchase; and that 
any waste committed or injury done while in pos-
session under such permission is chargeable to 
him as in the Freeman case. 

This Court in the Freeman case cites: 

Suffern vs. Townsend, 9 Johns. R. 35; 
Jackson vs. Miller, 7 Cow. 747; 
JI owa,rd vs. Shaw, 8 M. & W. 118; 
Gould vs. Thompson, 6 Mete. 224. 
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And the Court says after a consideration of 
these decisions : 

"Upon these authorities and upon princi-
ples applicable to the case, I have no diffi-
culty in holding that a purchaser in posses-
sion of lands, under a contract to purchase, 
whether written or verbal, is a. tenant-at-will 
for the purpose of sustaining an action on the 
case in the nature of waste, for destruction 
committed while in such possession.'' 

And the Court says further (page 536) : 
'' That tenants-at-will were liable at com-

mon law, and independent of this statute, for 
voluntary waste like this, is conclusively 
shown by the cases cited in the opinion of the 
. Supreme Court, by Justice Depue, in the case 
of :Moore v. Townshend, decided in February 
Term, 1869, in which the history and progress 
of the common and statute law with regard 
to waste, and the rem ·edies for it are shown 
with great learning and research.'' 

Of the case of Haward vs. Shaw, supra, this 
Court in Freeman vs. Headley, at page 535, says: 

'' Barons Parke and Alderson both ex-
pressly declare that a purchaser in posses-
sion, under a contract to sell, was a tenant-
at-will, but was entitled to occupy the prem-
ises rent free, and, therefore, no action for 
use and occupation could be brought against 
him for that time, but only from the time 
when the contract wa,s at an end. C. B. Abin-
ger, differed, and held that, until the contract 
was at an end, he could not be considered a 
tenant.'' 

Beattie vs. Connolly, 39 N. J. L. 159. This case 
is relied upon by defendant's counsel as a criti-
cism of Freeman vs. Headley. But Chief Justice 
Beasley, at page 163, says that the rule in Free-
man vs. H ea.dley unquestionably did justice in that 
case. He does point out 
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"that it would often operate adversely to jus-
tice, is equally unquestionable. The latter 
would be the case whenever the licensee, by 
virtue of his license, had performed two dis-
tinct acts-the one beneficial and the other in-
jurious to the premises." 

And it is only concerning the supposed appli-
cation of Freeman vs. Headley to the situation he 
contemplates that Chief Justice Beasley is criti-
cal. But this is not such a situation. Reade's 
occupation of the premises in question was bene-
ficial in no way to the land, but only injurious 
thereto. The benefits of the occupancy inured le-
gally to Reade exclusively. 

But the most significant thing about Beattie vs. 
Connolly is the dictum of Chief Justice Beasley 
on page 164. He says: 

"It may well be, notwithsta .nding what was 
said in Brewer vs. Conover's Adm'rs 3 Harr. 
214, that on the circumstances, as they appear 
to exist in this case, that an action on a.n im-
plied contract for use a(}1,d occupation of the 
premises in question, will lie against these 
def endarnts.'' 

It is the ref ore important that we determine the 
extent of the parallel between the facts in the 
present case and in Beattie vs. Connolly. There 
the plaintiff bought a brick yard at sheriff's sale. 
He entered into an agreement to give defendants, 
the former owners of the property, a fixed time 
within which to repurchase. In th~ meantime the 
defendants were perm ,itted to go into possession, 
which they did. They defaulted in their agree-
ment to repurchase. There is no vital difference 
between that situation and the one we are now con-
cerned with. And if the defendants in the Con-
nolly case could be held, as the Chief Justice says, 
in an action on an implied contract for use and 
occupation 6£ the premises, there certainly ap-

" 
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pears to be no reason why an action for use and 
occupation does not lie against Reade, certainly 
at least for the period beginning with his default 
under the contract to purchase. 

The case of Donovan vs. Brenning, 79 N. J. L. 
202 . ( Supreme Court), is no authority whatever 
against the plaintiff's contention here. In that 
case there was an express provision in the contract 
of sale giving the vendee possession pending the 
conveyance of title, without reserving any rent. 
And it was the plaintiff, as contract vendor, who 
could not perform his contract. Certainly if the 
vendor permitted the vendee to go into possession 
without rent, .as part of the contra .ct of sale, and 
then could not perform that contract on his part, 
there should be no difficulty in reaching the con-
clusion that the plaintiff would have no· right to 
recover for use and occupation. 

Defendant's possession of the plaintiff's prop-
erty comes within the definition of a tenancy at 
will, as laid down in the case of Den vs. Drake, 14 
N. J. L. 523. That case holds: 

'' All general and undefined tenancies, 
· whether they originate simply by permission 

of the owner, or where the tenant has entered 
under a void lease, or been let in pending a 
trea.ty for a purchase, or wherever there has 
been no express agreement between the par-
ties as to the terms of the occupancy, pro-
vided the entry was a lawful one, or with the 
privity and consent of the owner, are now held 
to be tenancies at will.'' 

The latter case was decided in 1835. It was re-
C'ently cited with approval by Vice-Chancellor 
Berry in the case of Standard Realty Compan,y 
vs. Ga.tes, 99 N. J. Equity 271 at 275. 

If it be objected that there is no separate under-
standing or demise for the period beginning with 
the date of Reade's default under his contract, it 
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can be answered that the law clearly holds a de-
mise in any action for use and occupancy to be 
unnecessary. Chambers vs. Ross, 25 N. J. L. 293; 
Mason vs. Hourand, 79 N. J. L. 375. 

'' Where a party has occupied premises be-
longing to another it follows, as a matter of 
course, that he is bound to pay for the use and 
occupation, unless he can show an agreement 
to the contrary or a satisfactory reason why 

. he should not be charged.'' ( Conover case, 
1 N. J. Eq. 403.) 

It is not perceived "what satisfactory reason" 
the defendant could possibly show why he should 
not be charged for the period beginning with June 
22, 1925. 

It is established that the mere existence of a 
contract' between the parties under which they are 
vendor and vendee will not preclude a · collateral 
agreement which makes them at the same time 
landlord and tenant sufficient for the purpose of 
a suit for use and occupation. That was the hold-
ing in the case of N estal vs. $chmid, 39 N. J. L. 
686. What reason, therefore, can be urged for the 
principle in the present case that the prior exist-
ence of a contract to purchase is sufficient to pre-
clude the subsequent relationship between the par-
ties, of landlord and tenant 1 

In the case of Wheaton vs. Collins (90 N. J. L. 
29) Chief Justice Gummere says, at page 30: 

'' The first contention made before us is that 
the plaintiff was not entitled to recover under 
the pleadings in the present suit for the use 
and occupation of his property, unless the re-
lation of landlord and tenant existed between 
the parties, and that no such relationship was 
disclosed. We do not find it necessary to 
determine the soundness of the proposition 
thus advanced. The real merits of the case 
were tried out, and the plaintiff was mani-
festly entitled to compensation for the de-
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privation of the use of his property. It was 
to meet just such a case as this that the legis-
lature passed section 27 of the new Practice 
Act of 1912, which provides that 'no judg-
ment shall be reversed ,x, * * for error as 
to matter of pleading or procedure, unless 
after examination of 'fhe whole case it shall 
appear that the error injuriously affected the 
substantial rights of a party. Pamph. L. 
1912, P. 377.'' 

POINT II. 

There was proof of defendant's occupation 
ample beyond what the law requires. 

We refer the Court, under this point, to the 
detailed statement of the evidence set forth in the 
preliminary part of this brief. But it is apparent 
from a reference to authorities that far more 
evidence ,vas introduced than was necessary. 

'' Entry or occupation is required to sup-
port the action, and if such occupancy is com-
menced by the assent of the owner, the ten-
ant will be responsible for the rent until the 
tenancy is legally determined, and although 
the tenant voluntarily abstains from the oc-
cupation of the premises before the legal ter-
mination of the _ tenancy. It is not necessary, 
however, to prove that defendant has been 
in actual occupation of the premises during 
the whole time for which recovery is sought. 
Legal possession wnder the power given by 
the landlord to occu,py and enjoy is sufficient" 
(39 CYC 857). 

We take from the annotations of the foregoing 
text from CYC the following: · 

"Entry and occupation held sufficient see 
:&1cGunnagle v. Thornton, 10 Serg. & R. (Pa.) 
251; Sullivan v. Jones, 3 C. & P. 579, 14 E. C. 
L. 724 (holding that the putting up of a board 
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for the purpose of letting houses, by a per-
son ·who built them, and agreed to become 
tenant of them from a certain time, is suffi-
cient to enable the person for whom they were 
erected to recover rent on a count for use 
and occupation) ; Neal v. Swind, 2 Cromp. & 
J. 377, 1 L. J. Exch. 118, 2 Tyrw. 464 (where 
defendant, in expectation of a lease, by inden-
ture, which he had agreed to take from plain-
tiff, procured attornments from some of the 
tenants, and received rent from others, and 
,vas held liable for use and occupation) ; Glenn 
v. Dung·ey, 4 Exch. 61, 18 L. J. Exch. 359; 
Smith v. Twoart, 2 M. &. G. 841, 3 Scott N. R. 
172, 40 E. C. L. 883 ( where a party who had 
agreed to rent a house sent in a woman to 
clean the house, and a workman to paper one 
of the rooms, and it was held to be sufficient 
evidence of occupation)." 

POINT III. 

Nothing in the instructions to the jury was 
prejudicial to the def end ant upon the whole 
case. 

In some of the exceptions to the Court's charge 
reference is1 made to w·ha t counsel calls evidence 
of express permission to the defendant for the 
full period of the occupancy. This evidence is a 
single answer made by the plaintiff at the close 
of his examination. It is pointed out here so that 
the defendant may not succeed in making much 
of it in the consideration of the Court's charge. 
This so-called evidence of express permission for 
the full period is all that there is in the whole case 
which in any way refers to the license for the oc-
cupation during the period subsequent to June 
22nd, 1925. Plaintiff's election is not based upon 
it; evidence now in point might be looked upon 
merely as the plaintiff's statement of his election 
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to regard the defendant as a tenant at will. But 
what is this evidence 1 

After the plaintiff had closed his case, and upon 
the resumption of the trial five days later (page 
85 of Case, lines 2-33), the defendant called· 
Mcl{enna for further cross-examination. The 
plain effort of _this "further cross-examination" 
was, by indirection and device, to get on the rec-
ord statements which the defendant might con-
tend amounted to express permission for his re-
maining on the property for the full period. What 
bearing this had on the merits 1 of the issue, one 
way or the other, is not apparent. McKenna was 
asked nothing less than that he characterize as 
tri1;e or false various allegations in the complaint 
filed in this suit. Such was the method of elicit-
ing this "evidence". When objection was made 
to this course, the Court said to defendant's coun-
sel: '' If you want an answer to the question, I 
will permit him to read the complaint" ( Case, 
page 189, line 35). But defendant's attorney in-
sisted upon asking the questions without McKen-
na 's "referring to the amended complaint" ( Case, 
page 187, line 1). And all that this manoeuver-
ing leads to is this : 

'' Q. Now we will go back to the first para-
graph, the only remaining paragraph in the 
fifth count: 'The defendant, by permission 
of the plaintiff, held and enjoyed the lands 
and premises described in the first count from 
the 10th day of June, 1925, to the 10th day of 
June, 1927 '. Is that statement true 1 A. Yes, 
sir.'' · 

It is this "Yes, sir" that counsel refers to in his 
argument against some of the passages . in the 
Court's charge. 

Now, the Trial Judge in his charge submitted 
the question to the jury upon the two counts which 
he permitted to remain in the complaint: the 
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fourth, and the sixth as amended. The fourth count, 
it will be remembered, alleges the agreement 
to purchase, defendant's entering into posses-
sion defendant's abandonment of his contract to ' . 
purchase, and his continuing in possession there-
after 1,cithout right, and defendant's liability to 
plaintiff for mesne profits. The _sixth count al-
leges the agreement to purchase, the entering into 
possession, abandonment of the contract, and the 
wrongful taking by defendant, when in posses-
sion, of the top soil, etc. · 

"\Ve contend that the Court erred against the 
plaintiff in granting the defendant's motion to 
strike the several counts. We say that the Court 
might properly have submitted the case to the 
jury upon the basis of defendant's status as ten-
ant at will subsequent to June 22nd, 1925, pro-
vided, of course, that they found actual posses-
sion or occupation by him. As it turned out, the 
defendant suffered nu prejudice. The Court left 
the jury absolutely free to determine the fact of 
actual possession and use, going to the extremity 
in defendant's favor of ref erring to the evidence 
bearing upon this as "rather nebulous" ( Case, 
page 254, line 35). 

Having found actual possession and use sub-
sequent to the breach of the contract to purchase, 
and throughout the period covered by the evi-
dence, what difference was there that the jury 
should have found reasonable rent as mesne prof-
its, considering the defendant as trespasser; or. 
should have found reasonable rental for use and 
occupation, considering the defendant as a ten-
ant at will~ It is the law that damage for con-
tinuing trespass is the fair rental value (Wheaton 
v. Collins, Ct. E. & A., 91 N. J. L. 236). 

So it is our purpose to show that the Court's 
instructions in no way were harmful to the rights 
of the defendant under the whole case. 
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The first portion of the charge that is excepted 
to is as follows: 

"Now, from that date, namely, June 22, 
1925, as found by the Court of Chancery in 
the litigation indicated, I hold that Reade no 
longer had any right to occupy or possess 
the tract of land in question. The relation 
then had been suspended by a finding of the 
Court that the contract was breached by 
Reade's refusal to accept the deed. . Now , 
necessarily from that time on, holding as I 
do as a matter of law, Mr. Reade had no right 
to occupy the premises and should have sur-
rendered them to McKenna.'' · 

And concerning this, counsel says : 
"Holding as a matter of law that Reade 

had no right to occupy the property was con-
trary to the uncontradicted testimony of the 
plaintiff.'' 

This '' uncontradicted testimony of the plain-
tiff" was the "Yes, sir" above referred to. But 
counsel proceeds to explain that no effort was 
made to contradict such testimony because '' the 
counts for use and occupation had been stricken 
out." Why he should have made any contradic-
tion, we do not know. Perhaps he could have 
shown that defendant was in possession of the 
plaintiff's land without the plaintiff's permis-
sion. At any rate, he gives us, as a reason for the 
failure to contradict, the fact that the counts for 
use and occupation had been stricken out. What-
ever was done by the Trial Judge in the way of 
striking out was done on the motion of defend-
ant's counsel and to the prejudice of the plaintiff. 
And if defendant's counsel so far relied upon the 
validity of what the Trial Judge was induced by 
him to do as to withhold any evidence which was 
available to him in his defense, the resulting 
dilemma is of his own making. 
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But, as already pointed out, whether or not the 
Trial Judge was strictly accurate in holding as a 
matter of law that "Mr. Reade had no right to 
occupy the premises and should have surren-
dered them to Mr. McKenna," the defendant suf-
fered no legal harm. Let us suppose that the 
Court had said that the defendant did have a right 
to occupy the premises. Certainly he could not 
have told the jury that such right was free from 
an accompanying obligation to pay for its enjoy-
ment. The jury believed the ample evidence of 
defendant's possession and use. He took unto 
himself the legal avails of possession, and he was 
liable as a consequence for reasonable rent, upon 
the theory of use and occupany, or for mesne prof-
its in the form of reasonable rent, upon the theory 
of trespass. 

The twenty-fifth, twenty-sixth and twenty, 
seventh grounds of appeal are frivolous. 

The twenty-ninth ground of appeal takes excep-
tion to this passage : 

''Now if he occupied the land, then I charge 
you that the normal and natural damages to 
McI{enna following from his refusal to take 
the deed would be in the nature of a breach 
of his c;ntract, and would involve depriving 
McKenna of the use of the land, to be trans-
lated into dollars and cents if you find it 
warranted under the evidence.'' 

What difference did it make to either party that 
the trial judge said, if Reade" occupied the land", 
that the normal and natural damages would be "in 
the natu .re of a breach of his contract f'' Even if 
it is to be conceded that this language is not the 
happiest, nevertheless it was the measure of dam-
ages that was in point. And what the Court said 
on that subject was not erroneous and was not ex-
cepted to. The fact that the instructions contained 
the statement that the damages would be "in the 
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nature of'' something or other, prejudiced no one 
so long as the rule for determining the quantum 
was correctly given. The argument that counsel 
makes in his brief against this passage is simply 
the statement that '' no action for breach of con-
tract was ever before the Court''. The Court did 
not say that there was. 

The thirtieth ground of appeal takes exception 
to the following : 

"Then if you find in addition to that, that 
during that period, Reade directly or indi-
rectly took any top soil fro:m the land, the 
measure of damages would be the difference 
in value of the land before Reade : took pos-
session and after the breach of the contract 
on .June 22nd, 1925. '' 

All that counsel says about this is that "there 
was no evidence to support any wrongful depriva-
tion". "\Ve do not know what counsel means. This 
passage was entirely justified by the evidence in 
the case, especially the testimony of the witness, 
Jesse Green, and the engineer, Schiverea, to men-
tion no others. As a matter of fact, the period of 
time limited by this instruction for the change in 
the value of the premises to that between the time 
'' that Reade took possession and after the breach 
of the contract on June 22nd, 1925,'' if prejudicial 
at all, was prejudicial to the plaintiff. For the 
plaintiff had a right to have damages for the dif-
ference in his land which was the result of its use 
and appropriation, throughout the whole period, 
by the defendant. 

What we have already said concerning the 
Court's mention of Reade as a trespasser after 
June 22nd, 1925, applies also to the argument un-
der the thirty-third ground of appeal. The only 
point that counsel makes under this ground of 
appeal is a reference to the evidence embodied in 
the ''Yes, sir'' of the plaintiff, above mentioned. 
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The thirty-fourth ground of appeal is directed 
to this: 

''Now, as I see it, there are those two 
phases of the case: the right of McKenna to 
recover against Reade from the time that he 
went into possession under the contract up to 
the time that Reade, in accordance with the 
view of the Court of Chancery, breached the 
contract, on June 22, 1925; and there the dam-
ages recoverable would be for a breach of 
contract; from that date on to the time that 
you find that Reade gave up possession, if you 
find he was in possession at all, he would be 
in the nature of a trespasser, and the damages 
there would be for mesne profits, what Mc-
Kenna lost by being deprived of the use. And 
therefore a fair rental value, in the latter 
aspect, would be the measure; using that 
term rental, however, not in the sense ordi-
narily understood, involving the relation of 
landlord and tenant, but for mesne profits.'' 

Here again there is no prejudice to the real 
rights of either party to this suit, whether after 
June 22nd, 1925, the defendant be referred to as 
one "in the na,t(Ure of a trespasser" or not. In 
this passage it is made clear that any verdict 
against the defendant is contingent upon the 
jury's first finding that "he was in possession at 
all.'' What the Court says here, as to the meas-
ure of damages, gives soundness for every prac-
tical purpose to the entire reference to defendant's 
relation to the -land subsequent to the ending of 
the contract. 

The first part of the passage here considered-
that which refers to the damages during the period 
prior to the abandonment of the agreement to 
purchase as being for a breach of contract-must 
not be read alone, but together with what the 
Court had already said about this ( Charge, P. 255, 
L. 40; P. 256, L. 10; P. 256, L. 20-26). 
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The references to damage as "in the nature of" 
breach of contract are always in connection with 
any harm found to have been done by Reade to the 
premises between the time of his entry and the 
end of the contract to purchase. And as already 
pointed out, such limiting of the time within which 
the jury could find Reade to have done any de-
spoiling was favorable to the defense, not harmful. 

Having already instructed the jury on the na-
ture of the damages for any waste committed prior 
to the breach of the contract to purchase, and for 
any use and occupation after that time, the Court, 
in the passage under this thirty-fourth ground of 
appeal is simply making a final reference by way 
of summary to '' these two phases of the case.'' 

Whatever merit there is in the thirty-fifth 
ground of appeal has been considered in dealing 
with the other grounds of appeal directed to the 
Court's charge. 

In . every way the language of the charge as a 
whole safeguards the rights of the defendant. 
Again and again the jury is told that any finding 
whatever of damages can be predicated only upon 
proof that the '' defendant actually possessed the 
land''. And as to this, the Court repeatedly 
takes occasion to ref er to the plaintiff's proofs in 
a manner that certainly did not exaggerate their 
effect. The same is true concerning the Court's 
reference to waste. As an instance, the Court 
said: 

"Now, I have held as a matter of law that 
from the date of entry by Reade into posses-
sion, if he did, with the consent of McKenna 
to June 22, 1925, if Reade committed any dam~ 
age or waste either himself or thru his em-
ployees or agents, then the right of McKenna 
to recover would be in the nature of a breach 
of Reade's contract to take title to the land. 
Just when that excavating occurred I do not 
know. I have been unable to discover from 
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the testimony. The complaint alleges that 
Reade occupied this land from the 10th of 
June, 1925, to some time in June or July, 1927. 
In order to hold Reade you must ascertain 
first that between the date of the contract, or 
rather, the time when he went into possession 
with the consent of McKenna, to June 22, 
1925, when the Court of Chancery found 
Reade had breached the contract by declining 
to take the deed, your right to award any 
damages in favor of McKenna against Reade 
must be for something that Reade did.'' 

Taking the charge as a whole, and even dis-
counting whatever ineptitudes of language it may 
be said to contain, it performed the task of plac-
ing the case in such posture before the jury that 
no legal prejudice to the rights of either party 
could have followed. 

The judgment of the Supreme Court, entered 
upon the jury's verdict, should be affirmed. 

(6547) 

Respect£ ully, 
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Counsel for Thomas P. McKenna, 
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