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Defendant’s: B

Blitbit Dol ecd 3y Please take notice that the defendant in the
Kxhibit D-2—Deed dated Sept. 15,1925 above el}ﬁﬂ(’d cause appeals to the Court of Kr-
Charles Bryan & wife to Ger- rors and Appeals, in the last resort in all causes
L i New Jersey, from the whole of the judgment,
Fxhibit D-3—Deed dated Aug. 1, 1922, on the following grounds, to wit:

_ Char ¥ : strike out the testimony concerning a writ-

Exhibit D-4—Book 35 | ten lease from the plaintiff to one, William E.
Ketehell, it appearing thereafter that said lease
was in writing. 7




Notice and Grounds of Appeal

(2) Because the Court overruled aefendant’s
objection to the following question asked of
Thomas Gill:

““What is the rate of rent paid for the
space used for such displays?”’

(3) Because the Court, at the close of Thomas
Gill’s direct-examination, denied defendant’s mo-
tion to strike out said witness’s testimony relat-
ing to signboards.

(4) Because the Court denied defendant’s mo-
tion to strike out the entire testimony of Thomas
Gill.

(5) Because the Court overruled defendant’s
objection to the following question asked of Wil-
liam A. Hulit, Jr.:

““What would be the rental value of
parking space in Broadway in the location
to which we have been referring?’’

(6) Because the Court denied defendant’s mo-
tion for a nonsuit.

(7) Because the Court, after plaintiff had
rested, denied defendant’s motion to strike out
all testimony relating to the removal of the top-
soil.

(8) Because the Court, after plaintiff had
rested, denied defendant’s motion to strike out all
testimony relating to billboards.

(9) Because the Court, after plaintiff had
rested, denied defendant’s motion to strike out
all testimony relating to the use of plaintiff’s
premises by the owners of land lying immediately
to the west and east thereof.

Notice and Grounds of Appeal

(10) Because the Court overruled defendant’s
objections to the admission of testimony having
to do with the removal of topsoil; the presence of
billboards and the use of plaintiff’s premises by
the owners of lands lying immediately to the west
and east thereof.

(11) Because the Court erred in permitting
plaintiff to amend his complaint by adding there-
to a count identical with the fourth count of the
original complaint, which count had been stricken
out and had been abandoned by the plaintiff.

(12) Because the Court denied defendant’s mo-
tion to strike out the fourth, fifth and sixth counts
of plaintiff’s Amended Complaint.

(13) Because the Court denied defendant’s mo-
tion for a nonsuit on the causes of action respec-

tively set forth in the fourth, fifth and sixth
counts of plaintiff’s Amended Complaint.

(14) Because the Court denied defendant’s mo-
tion for a nonsuit addressed after the amendment
to plaintiff’s Complaint.

(15) Because the Court denied defendant’s mo-
tion to compel plaintiff to elect among the fourth,
fifth and sixth counts remaining in said Amended
Complaint, prior to the introduction of proof by
the defendant.

(16) Because the Court erred in making the
following comment in the presence of the jury:

““If you propose to show that the same
dirt is there now that was there before
Reade went into possession I will admit
R
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(17) Because the Court sustained plaintiff’s
objection to the admission in evidence of a por-
tion of the record of a suit in the Court of Chan-
cery, wherein Walter Reade was complainant,
and Thomas P. McKenna was defendant, marked
“U”” for identification.

(18) Because the Court denied defendant’s
motion for a direction of a verdict.

(19) Because at the close of all testimony, the
Court refused to strike out the fourth count of
plaintiff’s Amended Complaint.

(20) Because the Court, at the close of all tes-
timony, denied defendant’s motion to strike out
plaintiff’s evidence relating to the following: (a)
removal of topsoil; (b) billboards and sign-
boards; (¢) the depositing of building materials
from adjacent property, on the premises of plain-
tift; (d) the use of plaintiff’s property by wagons
carrying scenery to and from the theatre owned
by the Broadway Theatre Company.

(21) Because the Court erred at the close of
all testimony in allowing the plaintiff to amend
the sixth count of the Amended Complaint.

(22) Because the Court denied defendant’s mo-
tion for a direction when only the fourth and
sixth ecounts of plaintiff’s Amended Complaint re-
mained.

(23) Because the Court charged as follows:

““Therefore you will understand, gentle-
men, that in considering this case there
are two angles, as I shall call them, which

4]
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are now involved and with reference to
which you must ascertain whether the
plaintiff has satisfied you by eredible legal
evidence—he carrying the burden of proof
—that the counts now remaining in the
complaint are supported thereby.’’

4) Because the Court charged as follows:

““Now from that date, namely, June 22,
1925, as found by the Court of Chancery
in the litigation indicated, I hold that
Reade no longer had any right to occupy
or possess the tract of land in question.
The relation then had been suspended by
a finding of the Court that the contract
was breached by Reade’s refusal to accept
the deed. Now necessarily from that time
on, holding as I do as a matter of law, Mr.
Reade had no right to occupy the premises
and should have surrendered them to Me-
Kenna.”’

(25) Because the Court charged as follows:

““Does it clearly appear by the evidence
just why Reade was buying this lot of land?
Was it for parking purposes? Was it for
the purpose of putting a building on it?
Whatever the purpose may have been, you
will have to discover from an examination
of the evidence yourselves.”

(26) Because the Court charged as follows:

““And therefore if you find in this case
as a fact that some corporation or some
other person, not Reade, was responsible

40
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from the testimony. The complaint alleges
that Reade occupied this land from the
10th of June, 1925, to sometime in June

or July, 1927. In order to hold Reade,
you must ascertain first that between the
date of the contract, or rather, the time 10

for the excavation on the lot in question,
or indeed, that there was no such excava-
tion on the premises, then I charge you
there can be no verdict against Mr. Reade.”’

10 (27) Because the Court charged as follows:

““And again it is said that the land was
used for parking purposes, apparently in
connection, I may say, with patrons of the
theatre. But was Reade responsible for
that or was the Broadway Theatre Com-
pany responsible? Then again it is said
that certain radiators were parked, as it

when he went into possession with consent
of McKenna, to June 22, 1925, when the
Court of Chancery found Reade had
breached the contract by declining to take
the deed, your right to award any damages
in favor of McKenna against Reade must
be for something that Reade did.”’

were, or placed upon the land. It further (29) Because the Court charged as follows:
appears in that connection that at that 20

time there was a building operation going ““Now, if he occupied the land then T
on on the land belonging to Mrs. Reade, charge you that the normal and natural
not to Reade. Unless vou found some evi- damag‘es to McKenna following from his
dence in the case that warranted the infer- refusal to take the deed would be in the
ence that Reade was responsible for hav- nature of a breach of his contract and
ing those radiators placed there, of course, would involve depriving McKenna of the
yvou could not hold him.”’ use of the land, to be translated into dol-
| lars and cents if you find it warranted un-

(28) Because the Court charged as follows: o s,

““Now I have held as a matter of law (3

30) Because the Court charged as follows:

that from the date of entry by Reade into
possession, if he did, with the consent of
McKenna, to June 22, 1925, if Reade com-
mitted any damage or waste either him-
self or through his employees or agents,
then the right of MecKenna to recover
would be in the nature of a breach of
Reade’s contract to take title to the land.
Just when that excavating occurred I do
not know. I have been unable to discover

“‘“Then if you find in addition to that,
that during that pericd Reade directly or
indirectly took any topsoil from the land
the measure of damages would be the dif-
ference in value of the land before Reade
took possession and after the breach of the
contract on June 22, 1925.”’
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1) Because the Court charged as follows:

““But the significance of the taking of
the topsoil has relation to the depreciation
in value of the tract of land immediately
before the contract and up to the time that
1t is alleged that Reade breached it on June
2 ANy

(32) Because the Court charged as follows:

““Now there is some evidence here that
1s offered by the plaintiff to the effect that
the use of the land for advertising pur-
poses was worth something. You have a
right to take that into consideration so far
as McKenna’s deprivation of use is con-
cerned. There was no relation of landlord
and tenant between MeKenna and Reade,
because Reade went in as a buyer prospec-
tive. And therefore you will understand, I
think, what McKenna would be entitled to
recover if you find that he was wrongfully
deprived of the use of the property in the
circumstances by reason of Reade’s breach
of the contract.”’

(33) Because the Court charged as follows:

“Now from June 22, 1925, up to some
period of time, when Reade surrendered
possession—and 1 am not at all clear that
Reade was in possession after June 22,
1925, or what he did; actually there was
pending litigation in the Court of Chan-
cery covering the period—it is for you to
say whether Reade is shown by the evi-

9
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dence to have remained in possession from
that date, the breach of the contract, June
22, 1925; 1 hold that if you find Reade in
possession he was there without right and
therefore a trespasser, and McKenna would
then be entitled to recover what under the
evidence you may find he suffered by rea-
son of being deprived of the use of the
property, or as we say, mesne profits, up to
the time that either Reade gave up pos-
session, if you find:that circumstance in
the evidence, or such time as you do find
the occupationccontinued.’’

(34) Because the Court charged as follows:

““Now as.I see it, there. are those two
phases of the case; the right of. McKenna
to recover against Reade from the time
that he went into possession.under. the con-
tract up to the time that Reade, in accord-
ance with the view of the Court of Chan-
cery, breached the contract, on June 22,
1925;.and there the damages recoverable
would be for a breach of contract: From

that: date on to the time that you find that. g

Reade gave up possession, if you find he
was. in possession at all, he would be in the

“nature-of a trespasser, and the damages

there would be "for mesne profits, what
McKenna lost by being deprived of the
use. And therefore a fair rental value, in
the latter aspeect, would be the measure;
using that term rental, however, not in the

-sense. ordinarily understood, involving the
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relation of landlord and tenant, but for
mesne profits.”’

(35) Because the Court charged as follows:

““Now take the case, and if you find that
10 MeKenna has proven his case and is en-
titled to recover damages for the period
covered by the complaint as amended,
either in the aspect of a breach of con-
tract up to June 22, 1925, and after that
if you find Reade under the greater weight
of the evidence to have been in possession
as a trespasser, then of course you will
award such damages as the facts warrant
20 under the rules of law given you.”’

(36) Because the Court refused to charge the
following request of the defendant:
“If you find for the plaintiff you can

find no more than nominal damages.’’

STEIN, McGLYNN & HANNOCH,
Attorneys of Defendant.

i
SUMMONS.
(Filed July 15, 1927)
TaE STATE oF NEW JERSEY To WALTER READE:

You are summoned to answer the an-

nexed complaint of Tuomas P. Mc-

Lo Kexxa, in an action at law in the

Supreme Court; and take notice that

unless you file your answer to said complaint

with the Clerk of the Supreme Court at Tren-

ton within twenty days after service upon you

of this writ and the annexed complaint, the plain-

tiff may proceed in the suit and judgment may
be entered against you.

Witness, WiLrtam S. Gummere, Chief Justice
of the Supreme Court, at Trenton, this 30th day
of June, A. D. 1927,

EDWARD J. KELLEHER,
Clerk.
Perkins & DREWEN,
Attorneys.

10

20
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COMPLAINT.

(Fll@d Jlﬂy L"), 192~)

NEW JERSEY SUPREME COURT
MoxmouTH COUNTY

Transeript of Pleadings for Trial

THoMAs P. McKENNA,

Plaintiff,
o Action at Law

WarLteER READE,
Defendant.

Plaintiff, Thomas P. McKenna, residing at
Long Branch, Monmouth County, New Jersey,
says that:

FIRST .COUNT.,

1. On the 10th day of June, 1925, and.from
thence hitherto, plaintiff was and is the<owner
of the following described tract of land and
premises :

Beginning at a point-on the south sidecof
Broadway at the northeast corner of: prop-
erty belonging to the party of the second
part adjoining the property herein de-
seribed, thence (1) southwardly along lands
of the party of the second part about 230
feet to the northwest corner of lands of
one now or formerly Vannote, thence (2)

13
Complaint

eastwardly along said Vannote land about
60 feet to a corner, thence (3) southwardly
along said Vannote land about 88 feet to
the north side of Belmont Avenue, thence
(4) eastwardly along said north side of
Belmont Avenue about 60 feet to an alley,
thence (5) northwardly along the west side
of said alley about 197 feet to the south
side of another alley, thence (6) west-
wardly along the south side of said last
mentioned alley about 70 feet, thence (7)
northwardly about 118 feet to the said
south side of Broadway, thence (8) west-
wardly along the said south side of Broad-
way, o0 feet to the point of beginning.
Together with the rights accruing to the
sald premises in said alleys.

2. On said day the defendant by permission
of plaintiff entered upon and into the possession
of the above described lands and premises and
from thence to the 10th day of June, 1927, used,
occupied, possessed and enjoyed the same.

3. Defendant was and is liable to pay to plain-

tiff the reasonable value of the use and posses-
sion of said premises from the said 10th day of
June, 1925, to the 10th day of June, 1927.

4. The reasonable value of the said use and
possession of said premises during said period
was the sum of $3,500. Defendant has not paid
the same.

5. Plaintiff sues for the value of said use and
possession and demands on this count from the
defendant the sum of $£3,500.

1

(1]
(9]

0

0
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Complaint
SECOND COUNT.

1. Plaintiff sues for the reasonable use and
occupation of the premises described in para-
graph one of the First Count, from the 10th day
of June, 1925, to the 10th day of June, 1927.

9. Defendant heretofore, to wit, on June 10th,
1925, entered into the use and occupancy of said
premises and continued therein from the last-
mentioned day to and including the 10th day of
June, 1927,

3. By reason of such use and occupancy by the
defendant the said defendant became liable to
pay to the plaintiff the reasonable value thereof.

4. The reasonable value of such use and occu-
pancy of said premises was $3,500 and defend-
ant became liable to pay said sum to plaintiff
therefor. Defendant has not paid the same.

5. Plaintiff demands of the defendant on this
count $3,500.

THIRD COUNT.

1. Defendant owes to plaintiff the sum of $3,-
500 for rent of premises deseribed in the first
paragraph of the First Count, from June 10,
1925, to June 10, 1927, which he, the defendant,
agreed to pay.

9. No part thereof has been paid.

3. Plaintiff demands on this count the sum of

$3,500.

15

Complaint
FOURTH COUNT.

1. On May 9, 1925, defendant agreed to pur-
chase from plaintiff the premises described in
First Count.

2. Defendant thereupon entered into posses-
sion of the premises.

3. Defendant afterwards abandoned his said
contract of purchase and thencefoith without
right, continued his said possession until the pres-
ent time.

4. Defendant is liable to plaintiff for the mesne
profits of said premises during his possession
from June 22, 1925, to the present time, no part
of which has been paid.

Uleanr® N : .
9. Plaintiff sues for said mesne profits and de-
mands $3,500 damages.

FIFTH COUNT.

1. The defendant, by permission of the plain-
tiff, held and enjoyed the lands and premises de-
seribed in the First Count from the 10th day of
June, 1925, to the 10th day of June, 1927.

2. Defendant whilst so in possession of said

premises and on divers days between said dates,
committed waste upon said lands and premises,
took away, removed and converted to his own use
2750 yards of topsoil and gravel of the value of
$5,500, and injured and damaged the said prop-

erty of the plaintiff to the amount of $5,500.

)

3. Plaintiff was and is thereby injured in his

10

20

30

estate and interest in said lands, with the appur- 40

tenances, to the amount of $5,500.
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Complawnt
To the within-named Defendant:

In case the within Summons and Complaint be
served upon you personally then take notice that
if you intend to make a defense to this action,
you must file an affidavit of merits within ten
days from the date of service hereof upon you,
and must file your answer within twenty days
from the date of said service, and in default of
the filing of such affidavit of merits or answer,
judgment will be entered against you.

PERKINS & DREWEN,
Attorneys for Plaintiff.

Received in Monmouth County Sheriff’s Office
July 1, 1927, at 8:15 o’clock A. M. 1927.

HARRY N. JOHNSON,
Sheriff.

Sheriff’s Fees $6.97/100

8
AFFIDAVIT OF MERITS.
(Filed July 12, 1927)
NEW JERSEY SUPREME COURT

Moxmouvrr CoUNTy

10
TraoMas P. McKENNa,
Plaintiff,
VSs. Action at Law
WaLTER READE,
Defendant.
20

State of New York, \
County of New York. [SS:

; Walter R.eade, being duly sworn according to
aw upon his oath deposes and says that he 18
’;h? defendant in the above stated cause; that he
oelieves that he has a j
Just and leg
bl R just 'leoal defense to
said action on the merits of the case

WALTER READE.
Sworn to and subseribed before me, -
this 8th day of July, 1927.
Rose Berne.

(Seal)

Ro«s'e Berne Notary Public Bronx County Clerk’s
No. 155

New York County Clerk’s ........
Term expires Mar. 30, 1929.
No. 45963—Series B.
40
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Affidavit of Merits ANSWER.

State of New York, 1y (Filed July 13, 1927)
County of New York.

I, William T. Collins, Clerk of the County of
New York, and also Clerk of the Supreme Court
in and for said county,

(Seal)

Do Hereby Certify that said Court is a Court
of Record, having by law a seal; that Rose Berne ' Plaintiff,
whose name is subsecribed to the annexed certifi-
cate of acknowledgment of the annexed instru- V8. Action at Law
ment was at the time of taking the same a Notary
Public acting in and for said county, duly com-
missioned and sworn and qualified to act as such; Defendant.
that he has filed in the Clerk’s Office of the
County of New York a certified copy of his ap-
pointment and qualification as Notary Publie for
the County of Bronx with his autograph signa-
ture: that as such Notary Public he was duly au- ANSWER TO FIRST COUNT
thorized by the laws of the State of New York : VEreriiaey '
to protest notes; to take and certify depositions; . He denies the allegations of paragraph
to administer oaths and affirmations; to take af- . He denies the
fidavits and certify the acknowledgment and proof \
of deeds and other written instruments for lands, - He denies the allegations of paragraph
tenements and hereditaments to be read in evi- . He denies the allegations ‘
dence or recorded in this state; and further, that
[ am well acquainted with the handwriting of
such Notary Public and verily believe that his ANSWER TO SECOND COUNT
signature to such proof or acknowledgment is : : bt UNT.
S e, . He denies the allegations of paragraph

NEW JERSEY SUPREME COURT

MoxmourH CoUNTY

T'HOMAS P. McKENNA,

WarreEr READE,

20
Def.endant, .answering the complaint filed by the
plaintiff herein, respectfully shows and alleges :

allegations of paragraph

of paragraph

. He denies the allegations of paragraph 5.

In Testimony Whereof, I have hereunto set my . He denies the allegations of paragraph
hand and affixed the seal of said Court at the
City of New York, in the County of New York :

40 this 9 day of July, 1927. ). He denies the allegations of paragraph
WILLIAM T. COLLINS,
Clerk.

1
2
He denies the allegations of paragraph 3.
4

40
10. He denies the allegations of paragraph 5.
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Answer

TO THIRD COUN

11. He denies the allegations of paragraph {5

12. He admits that no payments have been
made as alleged in paragraph 2, and alleges that
10 no payments are due.

13. He denies the allegations of paragraph :

ANSWER TO FOURTH COUNT.

. He
5. He
. He
He
He

ANSWER

He
He
He
He

admits the allegations

denies the
denies the
denies the

denies the

denies the
denies the
denies the

denies the

allegations
allegations
allegations

allegations

TO FIFTH

allegations
allegations
allegations

allegations

ANSWER TO SIXTH

He admits the allegations

. He
He
He
He
He
He

denies the
denies the
denies the
denies the
denies the

denies the

allegations
allegations
allegations
allegation
allegations

allegations

STEIN, McGLYNN

Attorneys

of paragraph 1.

of paragraph
of paragraph

of paragraph

4.

of paragraph o.

COUNT.

of paragraph
of paragraph
of paragraph
of paragraph
COUNT.

of paragraph
of paragraph
of paragraph

of paragraph

of paragraph

of paragraph

s of paragraph o.

& HANNOCH,
for Defendant.

23
ANSWER.
(Filed August 12, 1927)
NEW JERSEY SUPREME COURT

MoxmourtrE CoUNTY

Tromas P. McKENNa,
Plaintiff,
Vs. Action at Law

VALTER READE,

Defendant.

The defendant, Walter Reade, residing in Mon-
mouth County, \m\ Jersey, answering the com-
plaint in the above entitled case says that:

1. He admits that the plaintiff is the record
owner of and has an interest in property de-
S(‘]'l.l)(‘(l in paragraph 1 of the First Count, but
denies that plaintiff has an exclusive int’erést
therein. =t

) N
2. He denies paragraph 2, 3. 4 and 5 of the

First Count.

9
3. He denies par agraph 1, 2, 3, 4 and 5 of the
Second Count.

: 4. He denies paragraph 1, 2 and 3 of the Third
sount,

0. He

admits paragraph 1 of the Fourth Count.

1(). He denies paragraph 2, 3, 4 and 5 of the
Fourth Count,
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Amended Complaint

7. He denies paragraph 1, 2, 3 and 4 of the
Fifth Count.
Q He admits paragraph 1 of the Sixth Count.

9. He denies paragraph 2, 3, 4, 5 and 6 of the
10 Sixth Count.

10. As to paragraph 7 of the Sixth Count, de-
fendant denies plaintiff’s right to damages.

STEIN, McGLYNN & HANNOCH,

Attorneys of Defendant.

AMENDED COMPLAINT.
(Filed March 22, 1928)
NEW JERSEY SUPREME COURT

MoxmouTH COUNTY

TuaoMas P. McKENNA,
Plaintiff,

ot Law.
Vs. Action at La

WaALTER READE,
Defendant.

‘),'T')
Amended Complaint
FIRST COUNT.

1. On the 10th day of June, 1925, and from
thence hitherto, plaintiff was and is the owner of
the following described tract of land and prem-
ises:

Beginning at a point on the south side of
Broadway at the northeast corner of prop-
erty belonging to the party of the second
part adjoining the property herein de-
seribed thence (1) southwardly along lands
of the party of the second part about 230
feet to the northwest corner of lands of
one now or formerly Vannote, thence (2)
eastwardly along said Vannote land about
60 feet to a corner, thence (3) southwardly
along said Vannote land about 80 feet to
the north side of Belmont Avenue, thence
(4) eastwardly along said north side of Bel-
mont Avenue about 60 feet to an alley,
thence (5) northwardly along the west side
of said alley about 197 feet to the south
side of another alley, thence (6) west-
wardly along the south side of said last
mentioned alley about 70 feet, thence (7)
northwardly about 118 feet to the said
south side of Broadway, thence (8) west-
wardly along the said south side of Broad-
way, 50 feet to the point of beginning.
Together with the rights aceruing to the
sald premises in said alleys.

2. On said day the defendant by permission

Plaintiff, Thomas P. McKenna, residing at
Long Branch, Monmouth County, New Jersey, of plaintiff entered upon and into the posses-

savs that: sion of the above deseribed lands and premises 40
gy e | :
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and from thence to the 10th day of June, 1927,
used, occupied, possessed and enjoyed the same.

3. Defendant was and is liable to pay to plain-
tiff the reasonable value of the use and posses-
sion of said premises from the said 10th day ot
June, 1925, to the 10th day of June, 1927.

4. The reasonable value of the said use and
possession of said premises during said period
was the sum of $3,500. Defendant has not paid
the same.

5. Plaintiff sues for the value of said use and
possession and demands on this count from the
defendant the sum of $3,500.

SECOND COUNT.

1. Plaintiff sues for the reasonable use and oc-

cupation of the premises described in paragraph
one of the First Count, from the 10th day of
June, 1925, to the 10th day of June, 1927.

9. Defendant heretofore, to wit, on June 10th,
1925, entered into the use and occupancy of said
premises and continued therein from the last men-
tioned day to and including the 10th day of June,
1927,

3. By reason of such use and occupancy by the
defendant the said defendant became liable to
pay to the plaintiff, the reasonable value thereof.

4. The reasonable value of such use and occu-
pancy of said premises was $3,500 and defendant
became liable to pay said sum to plaintiff there-

40 for. Defendant has not paid the same.

<) 7

Amended Complaint

0. Plaintiff demands of the defendant on this
count $3,500.

THIRD COUNT.

'1. Defendant owes to plaintiff the sum of $3,-
000 for rent of premises described in the first
paragraph of the First Count from June 10, 1925,
to June 10, 1927, which he the defendant agreed
to pay. i

2. No part thereof has been paid.

S 23 [ it B .
3. Plaintiff demands on this count the sum of
$3,500.

FOURTH COUNT.

/ Fati(e (9 =4 P
1. O}l May 9, 1925, defendant agreed to pur-
chase from plaintiff the premises deseribed in
First Count.

2. Defendant thereupon entered into posses-
sion of the premises.

05 7 &5 . » . .
3. Defendant afterwards abandoned his said

cpntract of purchase and thenceforth without
right, continued his said possession until the pres-
ent time,

4. Defendant is liable to plaintiff for the mesne
profits of said premises during his possession
11:0111 ,.Tune 22, 1925, to the present time, no part
of which has been paid. |

=4 > - B P = ;
0. Plaintiff sues for said mesne profits and de-
mands $3,500 damages.
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Amended Complaint

FIFTH COUNT.

1. The defendant, by permission of the plain-
tiff, held and enjoyed the lands and premises de-
seribed in the First Count from the 10th day of
June, 1925, to the 10th day of June, 1927.

9. Defendant whilst so in possession of said
premises, and on divers days between said dates,
committed waste upon said lands and premises,
took away, removed and converted to his own use
9750 yards of topsoil and gravel of the value of
$5,500, and injured and damaged the said prop-
erty of the plaintiff to the amount of $5,500.

3. Plaintiff was and is thereby injured in his
estate and interest in said lands, with the ap-
purtenances to the amount of $5,500.

4. Plaintiff sues for said injury and demands
$5,000 damages.

SIXTH COUNT.

1. On the 9th day of May, 1925, defendant
agreed to purchase from plaintiff the premises
described in the First Count.

9. Defendant entered into possession of said
premises on the 10th day of June, 1925, and con-
tinued in possession thereof until the 10th day
of June, 1927.

3. After making said contract for purchase, the
defendant abandoned the same.

4. Defendant while in possession of said prem-
ises committed waste thereon and wrongfully took
away, removed and converted to his own use 2750
yards of topsoil and gravel.

29
Amended Answer
0. By means whereof defendant injured and
damaged said premises to the amount of $5,500.

6. Plaintiff sues for said injury and demands
$5,500 damages.

7. Plaintiff credits the defendant with the sum
of $5,000 paid by him on said contract and de-
mands the sum of $500 damages on this count.

PERKINS & DREWEN,
Attorneys for Plaintiff.

AMENDED ANSWER.
(Filed Mar. 22, 1928)
NEW JERSEY SUPREME COURT

MoxmourH CoUNTY

TraoMAs P. McKENNA,

Plaintiff,
vs. Action at Law
WaLTER REaDE,
Defendant.

————

The 4 T, :
e indeil(,l'ldz.u.lt,, answering such Counts as re-
] plamntiff’s amended complaint, says that:

1. He admits paragraph 1 of the Fourth Count,

10

30

but denies : m
s each and every allegation contained in 40

all other paragraphs appearing in said count.
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Amended Answer

9. He denies each and every allegation con-
tained in the Fifth Count.

3. He admits the allegations in paragraph 1 of
the Sixth Count, but denies each and every alle-
gation contained in all other paragraphs appear-
ing in said count.

FIRST DEFENSEKE.

On neither June 10th, 1925, nor June 22nd,
1925, did plaintiff have the right to possession
of the premises deseribed in the First Count of
plaintiff’s amended complaint, said right to pos-
session being at such times vested in divers per-
sons who had purchased the same at certain tax
sales.

STEIN, McGLYNN & HANNOCH,
Attorneys of Defendant.

)
)

POSTEA.
(Filed April 9, 1928)
NEW JERSEY SUPREME COURT

Moxmourr CoUNTY
10

THOMAS P. McKENNA,
Plaintiff,
VS, Action at Law

WALTER READE,

Defendant.

. ; 20
: This case was tried at the Monmouth Circuit
in Freghold before Rulif V. Lawrence, Judge,
and a jury. :

On the 21st day of March, 1928, the jury re-
turned a general verdict in favor of the plaintiff

and against the defendant for Thirty-seven Hun-

dred and Twenty-five Dollars ($3725).

RULIF V. LAWRENCE,

)
Judge. o

40
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ORDER ENTERING JUDGMENT.

NEW JERSEY SUPREME COURT

= > / -
s P. McKExNNA .
Tromas P. McKr 5 e Lo

Blaintitt S 0r "Poaten
Vs.

WarLter READE,
Defendant.

It 1s ordered that judgment be and hereby is
entered in favor of plaintiff and against the de-
fendant for the sum of Three Thousand Seven

90 Hundred and Twenty-five Dollars, besides costs
to be taxed nist.

Entered April 9, 1928.
On motion of

PERKINS & DREWEN,
Attorneys.

33
JUDGMENT.

NEW JERSEY SUPREME COURT

TrOoMAS P. McKENNA 5
R Action at Law

Plaintiff, |On Postea
VS.

WaLTtEr READE,
Defendant.

Perkins & Drewen, Attorneys.

Judgment entered this ninth day of April, A. D.
nineteen hundred and twenty-eight in favor of
plaintiff and against the defendant for the sum 29
of three thousand seven hundred and twenty-five
dollars damages and sixty-eight dollars and nine-
ty-seven cents costs.

WM. S. GUMMERE,
@

CLERK’S CERTIFICATE.

I, Fred L. Bloodgood, Clerk of the Supreme
Court of the State of New Jersey, do certify that
the foregoing is a true transeript of the plead-
ings in the above-stated cause as the same remain
on file in my office.

In Testimony Whereof, I have set my
hand and the seal of said Court at
(Seal) Trenton, this sixteenth day of April
A. D. nineteen hundred and twenty- 40
eight.
FRED L. BLOODGOOD,
Clerk.
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TESTIMONY.
NEW JERSEY SUPREME COURT

MoxmouTH COUNTY

TaHOMAS P. MCKENNA,
Plaintiff,

Vs Action at Law

WaLTER READE,
Defendant.

Freehold, N. J., March 6, 1928.

Before Hon. R. V. Lawrence, Judge, and a
Jury.

Appearances:

For Plaintiff: Messrs. Perking & Drewen and
A. J. C. Stokes, Esq.

For Defendant: Stein, MeGlynn & Hannoch
and Lester C. Leonard.

Mr. Leonard: If the Court please, before Mr.
Drewen opens I would like to move that the Court
instruet the plaintiff to elect the count or counts
in his complaint upon which he proposes to pro-
ceed, for this reason, that there are six counts, 1n
some of which it is alleged that the defendant
went upon the land of the plaintiff with the plain-
tiff’s permission. In other counts it is alleged
that he went upon the lands of the plaintiff with-

40 out the plaintiff’s permission ; some counts sound

T estimony

in tort, while other counts sound in contract;
some express, some implied. We ask that they
make an election,

The Court: What is the attitude of counsel?

Mr. Drewen: If your Honor please, our theory
will be, our claim is that this defendant went on
our lands with our permission, and so far as the
counts that sound in tort are concerned, there I
submit is no call for election, because they are
in addition to the counts for use and occupation.
For example, we allege waste in certain counts.
They are cumulative. They are in addition to
the other counts for use and occupation by the
defendant.

The Court: It will be understood as to those
counts involving use and occupation that it was
done with permission?

Mr. Drewen: Yes.

The Court: And therefore such counts, for ex-
ample, as charge that it was done without per-
mission, they will be abandoned?

Mr. Drewen: Yes.

The Court: The other counts that are recorded
there in consequence, as a result of oceupation,
as to the allegation of damages, will probably re-
main. T will control the situation at the close
of the plaintiff’s case as far as that is concerned;
in the light of the admission that they are going
to rely upon the allegation that the defendant
went upon the plaintiff’s lands with his permis-
S10n,

Mr. Leonard: I move to strike out the fourth

count, which alleges that they went on without
permission,
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Charles Sweeney—Direct

Mr. Drewen: Our allegation would result in
that.

The Court: Yes, that would follow. I take it
the gravamen of the action is the occupation, and
therefore the intent to attempt to recover for
use and occupation and for waste he committed
under that count such evidence as is appropriate.
It is rather a simple situation, I take it.

Mr. Drewen: I think so.

The Court: Well, the fourth count is aban-
doned in any event, if that be the one charging
possession without consent.

Mr. Drewen: That is the one, apparently.

The Court: All right. Proceed.

(Mr. Drewen opens for the plaintiff and Mr.
Leonard opens for the defendant.)

CHARLES SWEENEY, sworn for plaintiff.

Direct-examination by Mr. Drewen:

Q. Mr. Sweeney, where do you live? A. Tren-
ton.

Q. You are a clerk in the office of the clerk of
the Court of Chancery of this state? A. I am.

Q. Have you produced in court this morning
the original files in the case of Walter Reade,
plaintiff, and Thomas P. McKenna, defendant, in
the Court of Chancery, docket 58,7187 A. Yes,
sir; of the original up-to-date files.

By the Court:

Q. In other words, the last paper filed is in-
cluded in it, starting with the complaint and sum-
mons and winding up with the decree, I suppose?
A =Yes BT,

37
Alfred J. Meyer—Direct

Q. Plus the appeal to the Court of Krrors, no-
tice of appeal.

Mr. Drewen: I offer it in evidence,
taken from what this witness has produced.
The Court: The file will be received.

Mr. Leonard: I object. I have no ob-
Jection to the final decree going in, but
should the whole record of the Court of
Chancery case?

The Court: I want to know what the
facts are.

Mr. Leonard: That is disclosed in the
record.

The Court: That is the reason I want
it. The file will be received.

(Objection noted for defendant as
ground of appeal.)

(File marked Exhibit P-1.)

Mr. Drewen: Now, I don’t know what
arrangement we will make. Your Honor
will take judicial custody of these papers?
We need them here.

The Court: Yes, I will take charge of
them.

ALFRED J. MEYER, sworn for plaintiff.

Direct-examination by Mr. Drewen:

Q. Where do you reside, Mr. Meyer? A. Long
Branch. :

Q. New Jersey? A. Yes, sir.

Q. And what is your business or profession, 4¢
Mr. Meyer? A. Photographer.
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Alfred J. Meyer—Durect

Q. How long have you. been a photographer?
A. Nearly forty years.

Q. And are you familiar with the property that
is sitnated adjoining the theatre on—what street
does that theatre face? A. Broadway.

Q. On Broadway in Long Branch and Belmont
Avenue? A. Yes, sir.

Q. Did you make a series of photographs of
the premises that I have just referred to? A. I
did.

The Court: When?

A. On several dates; some in 1926 and some—
Q. Have you made a record or a memorandum
yourself of the dates on which those pictures—

200 A, No, I put the dates on the back.

30

Q. On the back of the pictures? A. Yes.

Q. I show you four photographs and ask you
if those photographs were taken by you as you
have just stated? A. Yes, sir; they are.

Q. I show you other photographs and ask you
if they likewise are photographs taken and made
by you of the premises in question? A. Yes, sir;
they are the same,

Q). Thirteen photographs in all, are there not?
A. Yes, sir.

Q. Now, can you tell us when those photo-
graphs were taken by you? A. Yes, the dates are
on all of them.

Q. You say the dates are on all of them? A.
Yes, sir.

The Court: Let him tell what they are.

Q. Tell what the dates are.

2 The Court: So as to get them into the

record.

Alfred J. Meyer—Direct

e :
Q. First, tell us how many different dates were
these taken; about two or three? A. I think they
were taken four times.
3 ; .

Q. (nvey us the dates. A. Here is one taken
on May 15, 1925.

Q. What is the other et

: 1er date? :

: ate? A. September 6,
1926.

: ]Q. Now, another date upon which pictures were
aken. A. September 12, 1925 1S 1

3 mbe , 1920. This is August
28, 1926, A

Q. Now, you have given us four dates. Is there
any other date? A. September 4, 1926; Septem-
5)((;;66, 1926. Here is another one September 6,
1926. Here 1 May 15 7
= ere 1s one May 15, 1927; September 12,

20, and August 28, 1926.

Q. Now, on the back of each of these photo-
graphs have you marked the date upon which the
photog:rzmh was taken? A. That is the date up-
on which it was taken; yes, sir

Q. And that appears on the back of each photo-
graph? A. Yes, sir.

Q. In your handwriting? A. Yes, sir.

By the Court:

Q. Do they correctly represent what they pur-
port to? A. They do. ‘

Mr. Drewen: I offer the pictures in
evidence.

m !

I'he Court: Show them to your adver-

sary.

)] - . ~ ~ 5

(Photographs submitted to Mr. Leon-
ard.)

Mr. Leonard: Well, I presume he will
have them marked for identification and

10

30

40
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Alfred J. Meyer—Darect

later tie them up with the premises in ques-
tion,

The Court: Yes, they will only be re-
ceived and marked with that understand-
ing, that they be connected up with the
premises in the case,

Mr. Leonard: I am sure they are going
to have difficulty in showing most of that
property as belonging to Mr. McKenna.

The Court: I will allow them to be
marked with the understanding that if they
are not properly connected with the issues
in the case they will be thrown out.

(Objection mnoted for defendant as
ground of appeal.)

The Court: I suppose really, techni-
cally, the proper way would be to have
them marked for-identification.

Mr. Drewen: Well, the witness has al-
ready testified that he knows the property
in question.

The Witness: Well, I don’t know the
lines of that property.

Mr. Drewen: It doesn’t make any differ-
ence; it is easy to prove them.

The Court: Just hold them for the time.
Mark them for identification for the time
being.

(Photographs marked Exhibits A to M,
inclusive, for identification.)

Q. Can you tell us about what time of day
these pictures were taken? A. They were mostly
taken in the afternoon.

Q. About what time? A. Oh, I should say be-

41

Alfred J. Meyer—Cross
Walter J. Schiwverca—Direct

tween one and three or four o’clock in the after-
noon.

Q. Not later than four o’clock at any time? A.
No, sir.

CROSS-EXAMINATION by Mr. Leonard:

Q. I assume you took the pictures yourself?
A. Yes, sir.

Q. You took them at Mr. McKenna’s direction?
A. He ordered me to take them; yes, sir.

Q. Was he there when you took them? A. No,
S1T

Q. Did he instruet you what to take? A. He
told me what to do.

Q. And after he told you what to do, you at-
tempted to do it; is that it? A. Yes, sir.

WALTER J. SCHIVEREA, sworn for plain-
tiff,

Direct-examination by Mr. Drewen:

Q. What is your profession, Mr. Schiverea?
A. Civil engineer.

Q. And how long have you practiced your pro-
fession? A. Possibly twenty years.

Q. Have you made a survey of the premises
in question here in this suit? A. I didn’t make
the survey. I took levels to estimate the eross
section area or cubic contents that had been re-
moved.

Q. Did you reduce the result of your findings
to drawings or writings? A. I did.

4
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Walter J. Schiverea—Direct

Q. Now, I show you what purports to be such
a drawing and ask you if that is what you re-
ferred to? A. I did.

Q. Is that all one paper? A. There are two
drawings here, one showing the general plan like,
of the building, but this shows the cross section
areas.

Mr. Drewen: Well, we will withdraw
this for the moment.

Q. This, do you say, that I show you now, 1s
the general plan of the property? A. The gen-
eral plan; yes, sir.

Q. When was that made by you? A. Made on
the 27th of February.

Q. Was it made by you? A. Made by me, yes.

Q. Of 19287 A.1928. This is just drawn from
a description, not from a survey.

Q. Well, did you make a survey of these
premises? A. I didn’t make a survey. This 1s
an approximate plan drawn from a deseription
given to me by Mr. McKenna.

Q. And what does it show? A. It shows ap-
proximately—

Mr. Leonard: I objeet. It will speak
for itself. Moreover, it has not been iden-
tified with the property in question and it
has not been proved as a survey.

The Court: It is not a survey, merely
a plan drawn from a description, he says.

Mr. Drewen: But I will prove the cor-
rect dimensions on the description. The
point T wish to make is the general shape,
not so much as dimensions of this prop-
erty.

43
Walter J. Schiverea—Direct

The Court: For that purpose it may be
offered, to show the contour of the land.

Mr. Drewen: That is what I intend to
show.,

The Court: The boundary lines, as it
were, and shape. It is not made as a re-
sult of the survey of the land,

Q. What does it show? A. It shows approxi-
mately the shape and dimensions of the lot in
question.

By the Court:

Q. As indicated to you by the description sub-
mitted to you by Mr. MecKenna? A. Yes.

rThe Court: That is all it shows.
| Mr. Drewen: For the purpose indicated,
I offer this paper in evidence.

. \ I 7 g . "

The Court: You may offer it for the
purpose indicated, showing the contour of
the land.

; Mr. Drewen: Yes, that is what I offer
it for.

The Court: It may be received and
marked.

Mr. Leonard: I objeect, not that T wish
to prolong the examination; but what
description Mr. MeKenna gave this en-
g'.ineer we are not told. He simply gave
him some deseription and from that de-
seription he made a map, which may be a
map of a property a mile away.

The Witness: This deseription is 1'ig'ht
with the drawing. |

Mr. Leonard: So I insist that that

40
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Walter J. Schiverea—Cross

should be marked for identification at this
time rather than in evidence.

The Court: It may be marked for iden-
tification. Counsel is correct about that.
Of course, we are interested in the actual
locus wm quo.

Mr. Drewen: I understand, but I can’t
prove it by one witness.

The Court: Of course you can’t, but you
are going a roundabout way.

Mr. Drewen: I am doing it to help some
witnesses get away. That is the usual
result.

The Court: I understand. It may be
marked for identification, both the decrip-
tion and the plotting.

(Map marked Exhibit N for identifica-
tion, description marked Exhibit O for
identification.)

CROSS-EXAMINATION by Mr. Leonard:

Q. In this survey marked N for identification,
you have indicated that a place somewhat to the
rear of the square marked ‘‘Lunch wagon’ an
alley. A. Well, that is just what is on the ground
there now. There is a passageway in there. It
is not on this property.

Q. Did that deseription also marked for iden-
tification say anything about an alley? A. No,
I just show that there as what is on the ground.

Q. What? A. No, it doesn’t mention that here,
but there is a passageway there.

Q. Then what you drew was a little bit more
than what Mr. McKenna told you to do? A. Not
exactly. We tried to show here for the benefit of

45
Walter J. Schiverea—Cross

everybody interested the actual conditions on the
ground adjoining the buildings on that land, just
to show up the physical facts surrounding the
property.

By the Court:
. Q. As a matter of fact, that alley was not there
in the description? A. It is not, no, but there is
a passageway there and I just marked it there
for the purpose of information.

By Mr. Leonard:

Q. Did you mark other alleys for everyone’s
information? A. Yes, I have mentioned all those
which are mentioned in this here. I have named
the alley here, also the alley along here.

Q. Now, show me where that alley, indicating
the alley running from Belmont Avenue. Where
1s the alley mentioned in the deseription? A.
Well, it is just mentioned in this deseription as
an alley there.

Q. Show me where it is. A. It runs along the
property from Belmont Avenue back to another
alley shown right here, which is mentioned in
this desecription.

Q. Well, show me just where it is mentioned.
A. ““Running along Belmont Avenue approxi-
mately 60 feet to an alley; thence north along the
west side of said alley about 197 feet to the south
side of another alley.”’

Q. That merely uses an alley to identify the
easterly extremity of some land which you say
Mr. McKenna owned? A. Yes. :

Q. Well, you have to identify the alley there,
don’t you? A. No, I don’t.

Q. You don’t? A. No, that is just drawn in
there to show that it was an alley there.

40
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Walter J. Schiverea—Cross

Q. Is the width of that alley drawn to scale?
A. Approximately, as far as I could. I didn’t
determine the lines of the alley on the eross-sec-
tion; that is, it was cross-sectioned approximately
in twenty-five foot squares, and when 1 came over
here I show here, not the width of the alley but
the approximate line of buildings on the other
side of what we think is the alley there, which
is marked ‘‘Alley.”’

Q. Did the deseription upon which you rely
show the approximate line of the buildings? A.
It does not, no.

Q. Then you went outside of that description,
didn’t you? A. Yes, I had to show the physical
conditions as they are approximately.

Q. What I am getting at is did you endeavor to
show anything beyond what is contained in that
description? A. Yes, I did.

Q. Now, two things we have then that you en-
deavored to show, one was the alley, indicating
an alley in the rear of the lunch wagon; and an-
other is an alley running from Belmont Avenue.
A. You misunderstand me. This drawing I
don’t claim to be just the plot of this description;
it is a drawing showing the physical condition
adjoining this alley, this theatre here.

By the Court:

Q. But admittedly not a survey? A. Admit-
tedly not a survey.

Q. Is that a plotting of this deseription? A.
It is just a drawing showing the physical condi-
tions including this plot of land. It shows more
than what this description calls for. Here is the
lunch wagon in here and things of that kind, just
to show what is there.

47

Walter J. Schiverea—Cross

By Mr. Leonard:

Q. Who told you to put the lunch wagon in?
A. Well, in making a drawing of thiy kind—

Q. Who told you to put the lunch wagon in, did
any one? A. I don’t remember whether Mr. Mec-
Kenna told me or not. I think he said it would
be well to show it.

Q. And you showed it? A. And I showed it.

Q. That is not mentioned in this description?
A. No.

Q. Who told you to add the alley? A. No one.

Q. Did that of your own accord? A. Yes.

Q. Who told you to mark ‘‘Theatre’’ back of
the red line, indicating to the left of the survey?
A. No one;-except that the idea of this drawing—

Q. I said, who requested you to do it? A. Well,
I was given the order to make the drawing show-
ing conditions as they are there. :

Q. And showing such conditions as were
brought to your attention by Mr. McKenna? A.
Not necessarily. I saw that they were there and
marked it.

Q. But you do admit that he brought speci-
fically to your attention the lunch wagon? A.
Yes, he did. He mentioned that. ;

Q. And that you put in? A. I put that in.

Q. And you put this alley over to the left? A.
Yes, it is mentioned here in the deseription as a
boundary on the easterly side.

Q. And what made you put in the width? A.
Well, I measured across there. I wanted to show
the approximate location of this line of buildings
here. : 7

Q. Who requested you to do that?
no one.

, A. Well,
If T understood, my order was to make
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Walter J. Schiverea—Cross

a drawing showing as plainly as I possibly could
the conditions as they are there now, and adjoin-
ing buildings and so forth, just to make it clear
to every one interested just what is there.

Q. You are interested in it? A. No, no more
than making this drawing.

Q. Is everything drawn to scale? A. Yes, it
is drawn to scale here except that these dimen-
sions are more or less—they are all approximate.
It is not an accurate survey, it is a general plan
as marked, an approximate map.

Q. I direct your attention to the word ‘‘alley”’
here on the extreme right of this paper marked
for identification. Do you see it? A. You can
see the alley— ;

Q. I say, do you see that word ‘‘alley’’ there?
A. T see ‘‘alley,’’ yes.

Q. Why did you put the word ‘‘alley’’ there?
A. Tt is mentioned in the description and it is
also a passageway through there now.

Q. Why didn’t you draw the other side of it?
A. Because I was not particularly interested in
that, it is too far to the right of the property in
question. That didn’t enter into it.

Q. You didn’t think it did? A. No, never un-
derstood anybody.

Q. So in that regard you didn’t display the
physical proportion? A. Well, only this adjoin-
ing property. That was all that was to the right,
or to the east, I thought, just my personal
opinion.

Q. And you didn’t take the trouble to ascertain
how far west it extended, did you? A. No, I

40 didn’t think it was important.

49
Walter J. Schiverea—Re-direct

Q. You didn’t think it was important? A. No.

Q. Had you been told by Mr. McKenna the
nature of its travel? A. No, sir; not a thing
about it. 7

Q. What did you have to guide you, then, in
determining whether or not this were important
or unimportant? A. Well, only my observation.

Q. How could you tell— A. I knew that this
piece of land here was in controv rsy; I knew
the controversy was over this piece of land.

Q. Who told you that? A. Mr. McKenna.

Q. And as a resulf of what he told you, you
deemed it unimportant to prolongate the north-
or]y line of that alley, didn’t you? A. I didn’t
give it any thought at all.

REDIRECTEXAMINATION by Mr.

Drewen:

Q. Mr. Witness, when you went to this prop-
erty, did you undertake to show such things as
were obvious and the things that you saw there?
A. That is what T attempted to do, yes.

.Q. And that is what you attempted to put upon
g]}]s paper which you now have before you? A.
es.

Mr. Leonard: Don’t lead.
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THOMAS P. McKENNA, sworn for plaintiff.

Direct-examination by Mr. Drewen:

Q. Mr. McKenna, you are the plaintiff in this
action? A. Yes, sir.

Q. How long have you known the defendant,
Walter Reade? A. About ten years.

Q. Did you make a contract with Mr. Reade
for the purchase by him of you of a property at
Long Branch? A. Yes, sir.

Q. Do you remember when that was, Mr. Mec-
Kenna? A. In May, 1925.,

Q. That contract was reduced to writing, was
it not? A. Yes, sir.

Q. I show you a paper writing and ask you if
that is the contract you entered into with the de-
fendant. A. Yes, sir.

Mr. Drewen: 1 offer it in evidence.

Mr. Leonard: I presume it is the same
as the—

(Paper submitted to Mr. Leonard.)

The Court: It may be marked.

(Paper marked Exhibit | B

Q. How long have you owned this property,
Mr. McKenna? A. About thirty years.

Q. And all that time was it vacant property?
A. Yes, sir; except—oh, the first ten or fifteen
years an old house stood on the property known
as the Herbert property.

Q. At the time of the making of this contract,
P.9 in evidence, was it vacant? = A. Yes, sir.

Q. Entirely, or was there some small strue-
ture on the front of it? A. There was a lunch
wagon on the front of it and some trees.

Sl
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; Q. Since the making of this contract, Exhibit
e : .

P-2 in evidence, has it continued to be vacant?
A. Except as to the lunch wagon, yes.

Mr. Leonard: May I interrupt? 1 pre-
sume that you are going to supplement
that testimony by showing that the record
title was vested in Mr. McKenna. I don’t
object. I assume that you are going to
show that. Then you are referring to that
as Exhibit P-2. T didn’t know anything
else was marked in evidence.

Q. Does the contract, Exhibit P-2 in evidence,
correctly set forth the metes and bounds of the
property owned by you and which is the subject
of the contract you made with the defendant,
Reade?

Mr. Leonard: I object. There is no
basis for a comparison on the record.

The Court: Well, I think that is prob-
ably true. In the first place, it speaks for
itself. Then you would produce your deed
or the record of the deed. Do you want
to send for that? I will allow you.

Mr. Drewen: If your Honor please, of :
course, we will send for it if it is neces-
sary, but I don’t think that our deed, our
title—they admit it in their answer.

The Court: Do they?

Mr. Drewen: Yes.

The Court: The answer to that would
be that you state the deseription in the
complaint. If the answer admits that de-
scription that is the end of it.
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By the Court:

Q. Now, Mr. McKenna, is the deseription set
up in the complaint that referred to in the con-
tract? A. Yes, sir.

The Court: I assume that is probably
S0.
Mr. Leonard: I do not find here in the
answer prepared by Mr. Hannoch, in an-
swering the paragraph in which—

The Court: The paragraph which is ad-
mitted?

Mr. Leonard: He admits that the plain-
tiff has the record title for all of said in-
terest in the property described in para-
graph 1, but denies that the plaintiff has
an exclusive interest therein. It is a little
nebulous what it does mean.

The Court: Well, that is one of those
admissions without admitting.

Mr. Leonard: But I think it will dis-
close subject to the rights of the public,
that was my point, over the alley. Now, I
think that these should be offered to dis-
close the exact situation.

Q. After the making of this contract, P-2, was
there any change in the possession and the use

of that property? A. Yes, sir.
Q. In what way? A. Mr. Reade entered into

possession of the property.

Mr. Leonard: That is objected to as a

conclusion of law.
The Court: I don’t know whether 1t 1s

or not. I can’t tell.
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By the Court:

Q. What do you mean by that, that Reade en-
tered into possession, Mr. McKenna? How do
you know he entered into possession? A. Well,
first he spoke to me about it, and secondly he
put up a sign on the property with his own name
on it, and thirdly—

Mr. Leonard: Is this man testifying
from his own knowledge?

Q. Did you see the sign? A. Yes, and his em-
ployees told me that—

Mr. Leonard: Objected to.
The Court: Yes, I sustain the objec-
tion.

By Mr. Drewen:

Q. Never mind what they told you. Now, when
you say that Mr. Reade spoke to you about go-
ing into possession, what did he say? A. Well,
when the contract was made he asked me whether
there was any objection to going right ahead and
making his preparations for the building and
taking possession of the property, and I told him
there was not.

~ Mr. Leonard: I object. It was all
merged into the written contract.

The Court: No, he is now telling about
a conversation after the contract was
signed.

Mr. Leonard: Nevertheless, he didn’t
say that. I except as the record stands.

By the Court:

Q. When was that conversation, after the con- 40

tract was signed and executed? A. Yes, sir.
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By Mr. Leonard:
Q. You change it then?

The Court: Never mind. We can’t
start a row here. Go on. There is nothing
B0k 11

By Mr. Drewen:

Q. Have you told us all that he said to you
about this possession? A. Yes, sir.

Q. You have? Now, were you in a position to
see this property from day to day or from week
to week after this contract was made? A. Yes,
SIT.

Q. Did you notice any change from what you
could observe in the use and occupation of the
property? A. Yes, sir.

Q. What change did you notice? A. The dirt
was taken off the surface of the property for a
depth of about two or three feet, the theatre
trucks were stored on the property and they are
still stored there today in the same manner. Trees
were removed from the property, electric lights
were put up over the property and the property
used for parking for the people attending the
theatre, and signboards were put up on the prop-
erty.

Q. What kind of signboards? A. Advertise-
ment signboards.

Q. And were these electrie lights used in any
way in connection with the display of those
signs? A. There were electric lights used in con-
nection with the display of the signs and there
were electric lights put up to light the property
at night for the parking.

Thomas P. McK enna—Direct

Q. I show you what purports to be a map of
property at Long Branch made for the Monmouth
Title Company and ask you if that map is a map
of the property which is desecribed in the contract,
P-27 A. Yes, this is a map of the property made
by Throckmorton & Morris at Long Branch for
Mr. Barron, Mr. Reade’s lawyer, and he gave it
to me.

Q. Who gave it to you? A. Mr. Barron or
.Mr. Engleman, of the Monmouth Title Company,
In connection with their title. They gave me a
copy of it.

Q. Have you examined this map you have just
referred to? A. Yes.

Q. Does it correctly set forth the dimensions
of the property as you have known them? A.
Yes, except that those dotted lines here show an
extension of an alley across my property which
does not exist. |

Q. The dotted lines show the— A. The dotted
lines are not found in the title.

Mr. Drewen: Is there any objection to
this.

Mr. Leonard: Mr. Reads says he never
heard it.

Mr. Drewen: I offer it in evidence.

Mr. Leonard: I object to it as not be-
ing proved.

The Court: Unless it is admitted you
will have to have your surveyor here.

Mr. Leonard: There is testimony also
that part of it is wrong, like the other
map.

Mr. Drewen: T ask that it be marked at
this time for identification.
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The Court: It may be so marked.
(Map marked Exhibit P for identifica-
tion.)

Q. Now, I show you a series of photographs
that have been marked for identification and ask
you to state which of those photographs show ex-
clusively what you say is your property and
which show other property; and before you an-
swer that question please examine the photo-
graphs. Separate them into two groups, if there
are two. A. Kach of these photographs shows my
property and other property as well.

Q. Each of them? A. Each of thens, yes.

Q. Now, directing your attention to the photo-
graph marked I, will you deseribe where your
property is shown in that photograph, and where
other property is shown? A. Well, the property
on this photograph showing the surface of the
oround is my property. The signboard shown
to the right—first is the lunch wagon to the ex-
treme right of the photograph; that is on my
property; and the signboard behind it 1s on my
property; then after that, going towards the left,
is Mr. Reade’s theatre, with his sign and all on
it, ““Reade’s Theatre,”’ then follows the cars in
there parked and—

Q. On whose grounds do those cars stand? A.
On my property. Then shows the entrance door
to the rear of the theatre which opens on my
property.

Q. Go ahead. A. Then the photograph shows
a truck or platform standing on my property
which belongs to Mr. Reade’s theatre, for unload-

40 ing scenery, I think.
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Q. Now, do I understand you to say with
reference to photograph F, that the wvacant
ground there shown in the photograph, is your
property? A. Yes, sir. :

Q. All of it? A. Yes, sir.

‘Q. I will lay that aside for a moment. Now, I
direct your attention to photograph marked B,
and ask you to state to what extent your prop-
erty i1s shown on that photograph. |

Mr. Leonard: If it is shown at all.

A. Yes, sir. My property is shown on here;

shows the surface where the dirt has been taken
off in light color, and the signboard—
' Q. Do those signboards stand on your property
in that photograph? A. They did stand on my
property in this one at the time the photograph
was taken. :

Q. What has become of that property since?
A. The signboards have since been taken off and
they are put up on top of a building that Mr.
Reade built elsewhere.

Qf Now, do I understand you to say with re-
gard to this photograph B, that the vacant land
shown in the photograph, including that upon
which the signboards in the photogréph stand, 1s
your property? A. Yes, sir.

Q. I direct your attention to the photograph
marked M, and ask you the same question with
regard to that photograph. A. Yes, sir§ the
\“a(‘am ground shown here in light is my property,
from which the topsoil has been taken. This
shows the theatre trucks standing on my prop-

erty and the signboard on my property.
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Q. Now, in regard to photograph M, do I un-
derstand you to say with regard to that photo-
graph that the vacant ground shown in the pic-
ture, including that upon which the signboard in
the picture stands, is your property? A. Yes,
Sir.

Q. Now, I show you together, photographs
marked K and C and ask you if those photo-
graphs show in part the land owned by you as
described in the contract here in evidence. A.
Yes, sir. This photograph marked C shows more
particularly the Broadway frontage of my prop-
erty and here are the lunch wagon and the sign
with Mr. Reade’s name on it for parking, solicit-
ing a parking business, and the cars also parked
there, and also shows the signs on my property
behind the lunch wagon; and then it shows the

property of Mr. Reade and which he now says is
his wife’s.

By Mr. Leonard:

Q. You are prepared so to prove, I take it? A.
No.

Q. You are not? A. I will take his word for
1t, whatever they say.

By Mr. Drewen:

Q. Now, with regard to photographs K and C,
I understand you to say that the vacant property
shown in those photographs, including that upon
which the signboard stands, including, of course,
of the street and the sidewalk, is your property?
A. Yes, sir; with the exception of the part called
Reade’s store.

Q. That is not vacant. I said vacant. A. Yes,
this is some vacant here, Mr. Drewen, on which
their stores stand.
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Q. But does the sign which reads, ‘‘Parking,
25¢, park with us, Walter Reade,’’ does that stand
on your property? A. Yes, sir.

Q. Entirely? A. It did at the time. They
have taken it down entirely.

Q. These photographs K and C are the same,
aren’t they, virtually? They are the same pic-
tures, they are duplicates? A. Yes, sir; they are
duplicates.

Q. And I show you photographs H and E and
ask you if the vacant land in those photographs
1s your property? A. Yes, sir; the vacant land
shown on both of those photographs is on my
property.

Q. I call your attention to a quantity of radia-
tors and building material and the like shown in
the photographs last referred to and ask vou if
those things belonged to you? A. No, sir} they
didn’t belong to me. They were used—

Mr. Leonard: Now, one moment. Do
you know what they were used for? Do
vou know who put them there?

A. I don’t know who put them there, but I
know where they were used.

Mr. Leonard: One moment,

Q. Don’t let Mr. Leonard frighten vou. Do
you know where they were used? A. Yes, ‘gt

3y the Court:

Q. Where were they used? A. They are the
heating radiators from Mr. Reade’s stores.

Q. Do you know they were used there? A.
Yes, they are used there today.
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Q. Now, the inquiry is, how do you know? A.
Well, I visited the property when his stores were
being built and while this building material was
being used and mortar boards were being used
and the lumber came into and out of his stores.

Q. That is the reason you say it? A. Yes, I
saw it.

Mr. Leonard: I presume that they are
able to show that these things are Mr.
Reade’s, otherwise the subject will be
stricken out, I take it.

The Court: Yes.

Q. I show you photographs marked Ixhibits
D and J and ask you if the vacant land shown in
those photographs, including that upon which the
signboards stand, is your property? A. Yes, sir;
Possibly here to the left

that is my property.
there may be some—

Q. To the left, or right, do you mean? A. To
the right, may be the property upon which Mr.
Reade’s stores—upon which the stores have been
built, but I think that is all my property, the
vacant property there.

Q. Now, that is the property on both photo-
graphs? A. Yes.

Q. Is the property shown in this photograph
upon which the signboards are erected your prop-
erty? A. Yes.

Q. Exclusively? A. Yes.

Q. Both photographs? A. Yes.

Q. I show you photographs G and I and ask
you if the vacant property shown in those photo-
graphs is your property? A. Yes, sir.

Q. Do the signboards shown in the two photo-
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graphs just mentioned stand exclusively on your
property? A. They do.

Q. I call your attention to the fact that the land
upon which the lunch wagon stands as shown in
the photographs G and I is sharply higher than
the other land shown in the photographs, and ask
you if that was the condition that prevailed at
the time this contract was made between you and
Mr. Reade? A. No, sir.

Q. What caused that condition as shown in the
photographs last mentioned? A. It was exca-
vated as shown by the photographs.

Q. What was excavated? A. The topsoil and
clay was taken out to a depth of two or three
feet.

Q. And was the topsoil and clay removed for
a depth of two or three feet over the whole area
of your property except that portion that is
shown in the photographs last mentioned? A.
No, not over the whole of it. I think over the
whole of it was for a greater depth than that,
but down at Belmont Avenue, that is, to the south
end of my property, was probably not so much,
but the top of it was taken off here to a greater
depth than two or three feet and about two or
three feet at the point shown in the photographs.

Q. Now, referring again to the photographs G
and I, I ask you if the elevation as shown, of the
land, the soil, as shown in the photograph, upon
which the lunch wagon stands, represents what
the elevation was over the whole area before Mr.
Reade went into possession? A. Yes, sir.

Q. I show you photograph marked KExhibit L
and ask you if the vacant land shown in that
photograph is your property? A. Yes, sir.

40
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Q. Do the signboards as shown in the photo-
graph L stand exclusively on your property? A.
Yes, sir; excepting possibly the signboard with
the word ‘“Chrysler’’ on it. I am not sure about
that.

Q. I call your attention to what appears to be
two uprooted tree trunks in photograph L and
ask you if you know how they came there? A.
Yes, those are the roots of trees that stood on
this property, and they were uprooted in the ex-
cavating.

Q. Did they stand exclusively on your prop-
erty? A. Yes, sir,

Q. Now, will you look at the photograph once
more for just a moment and tell us whether or
not the topsoil and clay was removed from the
vacant land shown in each of those photographs?
A TN RIT:

Q. Now, I show you photograph marked Kx-
hibit A and ask you if the vacant land shown in
that photograph is your property? A. Yes, sir.

Q. I call your attention to the drop, sharp drop
of two feet or so in the surface elevation there
and ask you if you know how that came to be
there. A. Well, that shows where the topsoil
and the clay was excavated from my property.

Q. Tn the manner that you have already de-
seribed? A. Yes, sir.

Mr. Drewen: I offer these pictures in
evidence.
The Court: Is there any objection?

They may be marked.
(Photographs marked KExhibits P-3 to

P-15, inclusive.)
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Q. Now, I show you, Mr. McKenna, the blue-
print sketch marked for identification, Kxhibit P,
and ask you to state and show the jury the lines
on that property which mark the outlines of your
property which is the subject of your contract
with the defendant, Reade.

Mr. Leonard: That is objected to un-
less it is identified. May I see the map?
Perhaps we can identify the map in some
way so we can offer it in evidence.

(Mr. Leonard examines map.)

Mr. Leonard: I have no objection to
this going in with this exception: there are
various designations of ownership of ad-
jacent land. We, of course, do not pro-
pose to be bound by that designation.

The Court: It is not admitted.

Mr. Drewen: We don’t propose to bind
them by that. J

The Court: Of course, they could not
do it anyway. That would have to be
proved. With that qualification, it may
be received and marked. The names of
the owners may be eliminated for that pur-
pose.

Mr. Drewen: Therefore, T offer Exhibit
P for identification in evidence.

Mr. Leonard: Is the date on it when it
was made?

Mr. Drewen: June 3, 1925.

(Map marked Exhibit P-16.)

Q. Now, I repeat my question to you, Mr. Me
kenna: Will you indicate to the jury on the blue-
print sketch now in evidence as P-16 the lines of
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your property which is the subject of your con-
tract with the defendant, Mr. Reade? A. Broad-
way 1s shown here at the top of the map and my
line starts here at the point of division between
the theatre property and my property, runs down
along the theatre property and beyond it to the
Van Note property here a distance of about two
hundred and thirty feet; then runs at right angles
to the east about sixty feet; then it runs at right
angles to the south eighty feet to Belmont Ave-
nue; then it runs along Belmont Avenue—the
map shows 59.67 feet, practically 60 feet, to this
alley which is on the east side of my property.
Then the line runs along the west line of the
alley, 194.18 to the south side of amother alley.
Then it runs at right angles approximately to the
west to a corner; then it runs at approximately
right angles to Broadway a distance of 116.36
feet as shown on this map; then along Broadway
westerly fifty feet to the point that I indicated
as the beginning point.

Q. Now, is the property that you have just de-
scribed by reference to the exhibit, the property
which is deseribed in your contract of sale with
Mr. Reade? A. Yes, sir. There might be some
variations in distances, but that is the property.

Q. So just simply for the purpose of showing
the jury the outline, you say it starts here, goes
to this point, then here, then here to Belmont
Avenue, and along Belmont Avenue to an alley,
on back to the other alley and over here in back
to Broadway and over to the point of beginning?
A. Yes, sir.

Q. So that it runs through from Broadway—
A. To Belmont.
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Q. —at one end and to Belmont at the other
end? A. Yes, sir.

Q. Where is this lunch wagon shown on this
sketch that appears in the photographs? A. It
1s shown a little to the south of the southerly
line of Broadway.
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