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CORPORATION B~SINESS TAX ACT 

iv. ''Domestic subsidiary" means a business entity 
incorporated under the laws of . any state within the 
United States; 

v. "Intangible property" to which intangible ex-
penses and costs relate,· means I1nd includes, but is not 
limited to, paterits, patent applications, trade names, 
trademarks, service :marks, copyrights, mask works, 
trade secrets, film, information. technology, and simil.ar 
types of intangible assets; 

vi. "Intangible expenses and cos~" means and in-
cludes: .. . 

(1) Expenses, losses and costs for, related to, or in 
connection directly or indirectly with the direct or 
indirect acquisition; use, maintenaoce or manages 
ment, ownership, sale, exchange, or any other dispo~ 
sition of intangible· property to the extent such 
amounts are allowed as deductions or costs in deter• 
mining taxa!,le. income before operating loss. deduc-
tion· and special deductions for. the taxable year un~ 
der the Federal Jnteinal Revenue Code of 1986, 26 

· U.S;C. § 1 et seq.; 

(2) Losses related to, or incurred in connection 
directly or indirectly with, factoring transactions or 
discounting transactions; . 

(3) Royalty, patent, technical and copyright fees; 

( 4) Licensing fees; and 
. . . 

(5) Other similar expenses and costs; 

vii. "Interest expenses and costs'; means amounts 
directly or indirectly allowed as deductions under sec-
tion i63 of the Federal Internal Revenue Code of 1986; 
26 U.S.C. §. 163, for purposes of determining. taxable 
income under the code to the extent such expenses and 
costs are d1.rectly or indirectly for, related to, or in 
connection with the clirect or indirect acquisition, main-
tenance, management, ownership, ·. sale, exchange or 
disposition of intangible property; 

viii. "Related ·member" means a· person that; with 
respect to the taxpayer during all or any portion of the · 
privilege periC>d, is: · · 

(1) A related entity; 

(2) A component member as defined in sub~ction 
(b) of sectiori 1563 of the Federal Internal Reven·ue · 
Code of 1986, 26 U.S.C .. § 1563; 

.. (3) A person to or from whom there is attribution 
of stock ownership in accordance with subsecti.on (e) 
of section 1563 of the Federal Internal Revenue 
Code of 1986, 26 u:s,c. § 1563; or · · 

(4) A person that, notwithst~ndirig its form of.·. 
. organization, bears · the same relationship · to the tax-

payer as a person described in (b)5viij(1} through (3) 
above of this definition; . 
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ix. "Related entity" means a stockholder who is an 
individual, or a member of the stockholder's family 
enumerated in section 318 of the Federal Internal 
Revenue Code of 1986, 26 U.S.C. § 318, if the stock-
holder and the members of the ·. stockholder's family 
own, directly, indirectly, beneficially. or constructively, 
in the aggregate, at least 50 percent of the value of the 
ta:xpayer's outstanding stock; a stockholder, or a st~k-
holder's partnership, limited liability company, estate, 
trust or corporation, if the stockholder and the stock. 
holder's partnerships, limited liability. companies, es-
tates, trusts and corporations own. directly, indirectly,·. 
beneficially or. constructively, in the aggregate, at least 
SO percent of the value of the taxpayer's outstanding 
stock; or: a coiporation, or. a party related to. the 
corporation in ·a manner that.wouid require an attribu-
tion of stock from the corporation to the party or from. 

. the party to the corporation under the attribution rules 
of the Federal fntemal Revenue Code of 1986, 26 
U:S.C. § · 318, if. the taxpayer. owns, directly, indirectly, 
beneficially or constructively, at least 50 percent of the· . 
value of the corporation's outstanding stock. The attri- · · 
bution rules. of the Federal Internal Revenue. Code of 
1986, 26 U.s:c. § 318, shall apply for purposes of 
determining whether · the ownership requirements · of 
this definition have bee11 met;· 

' . 
x. · The. disclosure ·requirement· for interest paid to a 

related member shall be deemed to be satisfied if the 
taxpayer provides a schedule of: ·. . · . . · · 

(1) The name of the related member; 
(2) The country of domicile of the related . mem-: 

ber; · 

. (3) The amount paid to the related member; and 
. (4) Ttie nature of payment or, alternatively, by 

providing a copy.of Federal form 5472 or its.equiva-
lent as an attachment to form NJ CBT-100; 

6, • Exantple!i: 

Example 1: Large Co. AG., a foreign corporation, 
domiciled in a jurisdiction that. has entered into a 
comprehensive tax treaty with the United States of 
America; owns directly or indirectiy 100 percent of the 
outstanding shares of three U.S; domestic subsidiaries 

. (Red Corp., White Corp. and Blue Corp.) and 100 · 
percent of the outstanding shares of Funding, N.V., a · 

·· foreign subsidiary. Red· Corp .. and White Corp. utilize 
certain technology developed by Large Co .. AG; in• 
their daily operations of· manufacturing ·products for 
resale. Blue Corp. was formed to hold and does hold · 

· the U.S. rights to certain technologies developed by 
Large Co. AG., Red Corp .. and W.hite Corp. pay a 
royalty to Blue Corp. for the ability to use the technolQ-
gy cleveloped by Large. Co. AG. in its daily operations. 
Blue Corp. pays an anriual royalty to Large Co. AG'. 
based on the amount of royalties it receives from Red .... 
Corp. and White Cc:,rp. Amounts paid to Blue Corp; by 

Supp, 9-15-03 . · .. 
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Red Corp. and White Corp. would not be subject to 
disallowance. Also the amounts paid by Blue Corp. to 
Large Co. A.G. would not be subject to disallowance. 

Example 2: Same facts as Example 1 except that 
Large Co. A.G. has entered into an agreement to 
securitize certain financial assets. Red Corp .. sells its 
receivables to White. Corp., a bankruptcy remote, spe-
cial purpose company, at a discount. White Corp. 
pledges the receivables to a lending institution that 
issues commercial paper backed by those receivables. 
Large Co. A.G. and Red Corp. have guaranteed that 
100 percent· of any receivable pledged is collectible. The 
discount on the sale of the receivables by Red Corp. to 
White Corp. is not subject to disallowance. 

Example 3: A limited partner receives guaranteed 
payments for its investment in a limited partnership. 
The payment is similar to a payment on preferred 
stock. The related member rules · apply if the guaran-
teed payment is above market/arm's length values. 

Special New Rule, R.2003 d.135, effective (to expire August 26, 2003). 
See: 35 N.J.R. 1573(a). · 
Adopted concurrent new rule, R.2003 d.370, effective August 22, 2003, 

with changes effective September 15, 2003. 
See: 35 N.J.R. 1573(a), 35 NJ.R. 43IO(a). 

In (a), inserted "regardless of whether a tax was actually paid on the 
related member," following "foreign nation" in liii, inserted "except 
any traced to domestic sources or countries that do not have a 
comprehensive treaty with the United States,'' following "White Pine, 
Inc." in Example 3 of 5, rewrote Example 5, added Example 6 and 7 
and deleted Examples 4 and 5 in 6. 

SUBCHAPTER.6. (RESERVED) 

SUBCHAPTER 7. ALLOCATION 

18:7-7.1 General instructions regarding allocation of net 
income 

(a) No corporation, foreign or domestic (other than a 
corporation entitled and electing to report as· an investment 
company, regulated investment company or real estate in-
vestment trust) is entitled to allocate any part of its entire 
net income outside New Jersey unless during the period 
covered by the return it maintained a regular place of 
business outside the State. 

(b) In the absence of a regular place of business, 100 
percent of its entire net income must be allocated to New 
Jersey. 

(c) The mere ownership of assets outside New Jersey 
does not constitute a basis for allocating less than 100 
percent of the taxpayer's net income to New Jersey. 

I DEPT. OF TREASURYlTAXATION 

( d) Where the ,axpayer does not maintain a regular place 
of business outsid

1
e New Jers~y and its alloc tion factor is 

100 percent and the taxpayer m fact pays a tax based on or 
measured by incorpe to another state, see NJ.I .C. 18:7-8.3 
which provides foi, the eligibility and method i computing a 
reduction in the dx for such taxpayer. 

I 
Amended by R.1985 d.54, effective February 19, 1985. 
See: 16 N.J.R. 2999(li), 17 N.J.R. 476(b). 

"Corporation" subJtituted for "taxpayer" and added "or real estate 
investment trust." I 

Amended by R.1994 d.186, effective April 18, 1994. 
See: 26 N.J.R. 76I(a)r 26 N.J.R. 1696(b). 

i Statutory References 
See N.J.S.A. 54:tOA-6 as to how to determine all ation factor for 

taxpayer maintaining·.! regular place of business outsil1 e New Jersey. 

. ] Case Notes 
Failure to permit allocation .to New Jersey corporati n which owned 

rental property in Cohnecticut but had no regular employees working 
outside New Jersey h~ld neither contrary to the schemelof the Business 
Tax Act, a burden on interstate commerce nor double t:b<ation. S.M.Z. 
Corp. v. Director, Div. of Taxation, 5 NJ.Tax 232 (Tax Ct.1982); 
reversed and remandj:d 193 NJ.Super. 305, 473 A.2 982 (App.Div. 
1984): ' 

18:7-7.2 Regular I place of business; detinitio 
(a) A regular place of business is any bo a fide office 

(other than a statJtory office), factory, wareh~~se, or other 
space of the taxpJyer which is regularly maintained, occu-
pied and used by the taxpayer in carrying on its business and 
in which one or mbre regular employees are i attendance. 
The following will I assist in the determination of what is a 
regular place of business. 

1. Bona fidel office: An office in which an employee 
in attendance performs significant duties r lated to the 
business of the !taxpayer. A token office, pace of the 
taxpayer or any place where an employee do~s not actual-
ly perform significant duties constituting part_lof taxpayer's 
business does n~t constitute a regular plac~ of business. 

2. Space of ihe taxpayer: The taxpayer must be· di-
rectly responsibl~ for the expenses incurre.d in maintain-
ing the regular ~lace of business and must ither own or 
rent the facility ip its own name and not throlgh a related 
person or entity.[ The regular place of busin ss should be 
identifiab. le as be. longing to the taxpayer by, for example, 
reflecting the tJpayer's name on the exterio and interior 
of the building and being listed in the taxpa er's name in 
a telephone boolt. 

3. Regularly I maintained, occupied and used by the 
taxpayer in carrying on its business: The t ayer must 
regularly maintain, occupy and use the pre ises by em-
ploying one or niore regular employees who re in attend-
ance during no~mal working hours. Prem·ses are not 
regularly maintained, occupied and used i the event 
employees are ih attendance only on a pa t time basis 
and, in their absence, telephone messages ar received by 
an answering setice or recording device. 

Supp. 9-15-03 7-46.6 I Next Pa e is 7-46.6.1 
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4. Regui~r ~mployee: ·A· regular employee must be 
under the control and direction of .the taxpayer iri. trans• 
acting the taxpayer's business and/or performing work on 
behalf of the taxpayer. The officers, of the taxpayer are 
generally deemed to be regufar ~mployees of tbe taxpayer 
while independent contractors and members of the tax-
payer's ,board of directors. are not reguiar employees of 
the taxpayer. The method or j,rocedure by · which •·a·. 

. taxpayer reports the compensation paid to an indiyidu~l 

18:7-7.3 

See! 16 NJ.R 2999(b),l7 N.J.R, 476(b); 
· (a)l-:-2 deleted and new text(a)t-4 substituted; (c) added. 

Staiutocy References · 

See N.J.S.A. 54:10A-6 as to how to determine allocation· factor for 
taxpayer maint!)ining regular place of business outside New Jersey. 

Case Notes 

(such as a W-2. form) Shall not be conclusive as to Apportionment of franchise tax for. multi-state corporations which 
whether the individual•· is a regular · :employee· ,(See · . maintain a regular. place of b1L~iness outside New Jersey other than a 
N.J.A.C. 18:7"'"8.14.): · · stfafitut~ry officefis not ~pplicable to a _corpo;1tioJ1 whosh·. e. oilt0of-sdt?te 

. o ices consist o · space m corporate eJJgmeers personal omes u.,;e · for 
i. The :facilities of a public warihou~e located out- their oWJJ cop,venience 1n connection with their employment. . Hoega-

side Ne.w Jersey and utilized to store property· .of.the naes Corp. v. Director, Div. of Taxation, 145 N,J.Super. 352, 367 A.2d 
. 1182 (App'.Div.1976) and dis.,;enting opinion. · 

taxpayer prior to shipment to customers. shall not con- · ··· 
stitute a regular place of business of the taxpayer where Corporati~n which .did not pay relit. out of state did not. maintain. 
the warehouse is not the space of the trucpayer. regular place of business out of state. He!!,~ Realty Corp. v. Director, 

. · · · •. · , · · Diy .. of Taxation; New Jersey Dept. of Treasury, 10 N.J .. Tax 63 (.1988). 
ii. • The . facilities of an independent contractor locat- · · ·· · ·•. · · 

· ed outside of New Jersey .and used to store, convert, . Reduction.in corporation business.tax based on an alloc::ation of.tax 
· · basis due to maintenance of a regular pl11ce of business ot1tSide of the 

process, finish and/or.improve the goods of the taxpayer State ~en.ied because ·New York office was not a "regular place of 
prior to shipment to customers shall not constitute a business", since it was leased in the naine ofthe parent corporation, the 
regular place of business of the taxpayer; · · _ taxpayer paid no rent and did not maintain control over the premlSeS, 

· .· · . . and because the fuU time employees at the office were all employees of. 
iii.·. • A job site,. fi~ld office or other facility which· is the· parent corporation: . Shelter Development Corp. v; Taxation . Div. 

not regularly maintained, occupied and used in taxpay- Director, .6 N.J.'.fax 547 (Tax q.1984). · 
er's business or where administrat.ive duties, such· as · · · · ··. · · · · · · · · Failure to permit aliocatio.n to New Jersey corporation which owned 
performing payroll functions; telephoning, recordkeep• re11tal.property in Connecticut but had no regular employees working 
ing, banking,· accouQting, the hiring. and. firi.-ig of em- . outside New Jersey held neither contrary to the scheme ohhe Business· · . 
ployees and similar functions are n~i. performed, is not · Tax Ac~. a burden 011 interstate commerce nor double taxation. S.M.Z .. 
a regular place of business.. · · Cprp. v: Director, Div. of Taxation, 5 NJ.Tax 232 (Tax Ct.1982), 

reversed and remanded. 193 N.J.Super, 305, 473 A.2d 982 (App;Div. 
iv. The location of inventories ~utside of Ne:\V Jet- 1984). . . 

· sey in the possession of empl~yees i~ their homes; or in 
trucks,·. or· in coin~operated . machines· do not . represent 
space regularly maintaineq, occupied. and used. by. the 
taxpayer in carrying on its business. 

v .. In the event the twc:payer's business is cortducted 
by ail independent agent or i11deperide11t cCJntractqr,, the 
place of business of the.· independent . agent or. jndej:,en_. 
den.t contractor shall not be considered a regular place 
of business of the taxpayer. In addition, any einpioyee 
of such independent agent or independent contractor . 

. ·. shall · not . .be considered a .. regular•· employee. of the 
taxpayer. 

.. . . . -

(b) A taxpayer does not have a regular place of business 
outside New Jersey solely by ccmsigning good~ to an, inde-
pendent factor outside New Jersey for sale at .the direction 
of either the consign<>r or, consignee.· 

. . 

( c) The· mere fact that a taxpayer is subject .to an income 
ot franchise tax in other jurisdictions shaU not be detetmina-
tive as to whether the taxpayer maintains a regular place of 
business outside of New· Jersey ·where· taxable .status· in that 
jurisdiction is based on criteria other than a regular place of 
business. :, · · 

. . 

Amended by R.1985 d.54. effective February 19, 1985_- · 

' . 
Co~poration held not entitled,tci apportion pi!.i"t of its net income to. 

ot~er st11tes because it did. not maintain a regular place 9f business in 
othe.r states; "regular · place of bu.\;iness" test' held not· to violate 
commerce clause. Rocappi Inc. v. Taxation Div. Di~ctor, 3 N.J;Tax 
311, 182N.J.Super. 163,,440 A.2d 96 (T~Ct198J).. . . 

18:7-1.3 ''Allocating" and "non-allocating" companies; 
, : • definition · · 

.•. · • ( a) A t~p~yer which allocates. •a porti~n of its entire net 
. income outside this State is referred to as an "allocating'' 

taxpayer. 
. . •. . .· :. ·. . . . .· 

(b) A taxpayer which does not. allocate any part of its 
entire net income outside this State is ref~rred to ,as a "non~ 
allocating" taxpayer.' 

;.___ : .. · ' . : . ·, . · .. -. . . 

(c) . A taxpayer that maintafns a regula~ place of business 
outside New Jersey for less than 5,0 percent of the period Qf 

time coveted by a return is refel'red to as a: ''part year . 
·• allocating" taxpayer. ·. 

Amended by R.1994 d.186, effective April 18, 1994. 
See: .26 NJ.R. 761(a), 26 N.J.R>l696(b). 
Amended by R20()4 d.367, effective October 4, 2004. 
See: 36 N;J.R. 1680(a),.36 NJ.R. 4484(a). 

Aclded (c). . . 

7-46.6.1 Supp. 10-4-04 
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Statutory References 
See N.J.S.A. . .54:IOA""4(b) as to definition of "allocation factor," and 

54: IOA-6 as to how to determine allocation factor for a taxpayer who 
m11intains a regular place of business outside New Jersey. 

Case Notes 
Failure to. permit allocation .to New Jersey corporation which. owned 

rental property in Connecticut but had no regular employees working 
out~ide New Jersey held neither contrary to the scheme of the Business 
Tax Act, a burden on interstate commerce nor double taxation. S.M.Z. 
Corp. v. Director, Div. of Taxation, 5 NJ.Tax 232 {Tax Ct.1982), 
reversed and remanded 193 N.J.S\lper. 305, 473 A.2d 982 (App.Div. 
1984). 

18:7-7.4 Allocation factor; definition 

"Allocation factor" means the proportionate part of a 
taxpayer's entire net income used to determine a measure of 
its tax under the Act. 

Amendedby R.1994 d.186; effective April 18, 1994. 
See: 26 N.J,R. 76l(a), 26 N.J,R. 16%(b). 

Statutory References 
See·N.J.S.A. 54:10A""4(b) as to definition of «allocation factor." 

18:7-7.5 Allocation factor; application 

(a) If the taxpayer had a regular place of business outside 
New Jersey during the period covered by the return, its tax·. 
liability under the New Jersey Corporation Business Tax Act 
is measured by that part of its entire net income allocated to 
New Jersey according to a formula called the business 
allocation factor. 

(b) If the taxpayer is deemed to be a "part year allocat-
ing" taxpayer because it had a regular place of business 
outside New Jersey for less than 50 percent of the period of 
time covered by the return, it will determine its overall 
business allocation factor by prorating the overall business 
allocation factor computed by the number . of months, or· 
part thereof, that a regular place of business was maintained 

. and adding this to 100 percent prorated by the number of 
months or part thereof a regular place of business was not 
maintained. 

Example: ·Corporation X establishes its only. regular place 
of business outside New Jersey on .November 16 of its 12 
month calendar year. The overall business allocation factor 
computed on Schedule J for the entire period was 62.2424 
percent .. The prorated allocation factor would be 93.7071 
percent computed as follows: 

(62.2424 X 2) + (100 X 10) 

12 

Amended by R.1994 d.186, effective April 18, 1994. 
See: 26 N.J.R. 76l(a), 26 N.J.R. !696(b). 
Amended by R.2004 d.367, effective October 4. 2004. 
See: 36 N.J:R. 1680(a), 36 N.J.R. 4484(a). 

Designated paragraph as (a), added (b). 

Historical Note 
Laws of 1968, ChaptFr 250 eliminated the use of the set factor for 

the purpose of allocati;ng net worth, effective with resp ct to privilege . 
periods commencing aftl er D.· ecember 31, 1968. 

. Statutory References 
I 

See Laws 1968, Chapter 250 as to. elimination of set factor for 
purpose of allocating I net worth, effective with .respe t to privilege · 
periods commencing I after De.cember 31, 1968. See N.J.S.A. 
54:IOA""4(b) as to definition of "allocation factor." See N.J.S.A. 
54: IOA-6 as to how tq determine allocation factor for payer main-
taining regular place of1busine$ outside New Jersey. 

. I 
I 

18:7-7.6 Corporat~ partners and partnerships 
(a) A foreign cdrporation that is a general artner in a 

general or limitecf ~artnership or is deemed to 
partner in a limit~d partnership doing busi 
Jersey satisfies th~ subjectivity requirements et forth in 
N.J.S.A. 54:l0A-2. ;A foreign corporation that.is a general 
partner ofa general or limited partnership doin business in 
New Jersey is subjfct to filing a corporation usiness tax 
return in New Je9ey and paying the applicab e tax under 
the terms of the · cprporation business tax to ew Jersey. 
Such a corporatio* is also deemed to be e ploying or 
owning capital or PfOperty in New Jersey,or ni intaining an 
office in New Jersey, if the partnership does so. 

. . . j . 
(b) Subsection (a) above may apply to fore gn corpora-

tions, otherwise nof subject to the NewJersey corporation 
business tax, whose 

1
only connection to this State is restricted 

to owning one or more limited partnership int rests in one 
or more limited pattnersbips · doing business in· New Jersey, 
provided the taxpayer's connection with this S ate is suffi-
cient to give this Siate · jurisdiction to.· impose t e tax . under 
the Constitution ahd statutes of the United States. See 

. I 
N.J.A.C. 18:7-1.6. i 

(c) A foreign co~orate limited partner of a imited part-
nership doing busi11ess in New Jersey is consid red exercis-
ing its franchise to do business in this State, d ing business 
in this State or employing capital in this State, and, there-
fore, is subject to tr under N.J.S.A 54:lOA-2 and filing a 
corporation busines

1 
.tax return, if: · 

L The limite4 partner is also a general p tner of the 
limited partnersh;p; 

2. The foreig~ corporation limited partne in addition 
to the exercise bf its rights and powers · s a limited 
partner, takes an !active part in the control of the partner-
ship business; I 

3. The forei~ corporate limited partne meets the 
criteria setforth ib N.J.A.C. 18:7-1.9 or 1.6; o 

4. . . The busin~ss of the partnership is inte rally related 
to the business o~ the foreign corporation. 

i 
{d) Tax filing an~ payment responsibilities of artnerships 

are_~tforth in N.~.A,C. 1~:7-17, For the part ership pro-
cessing fee, see N.J.AC. 18.35-11. • 

I ' 
Supp. 10-4~04 7-46.6.2 Next Page is 7-46.6.2.1 
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(e) It shall be the burden of the taxpayer to prove to the 
Director by clear and cogent evidence that the facts and 
circumstances surrounding its involvement with the limited 
partnership or limited liability company do not subject itto 
tax under the Act; 

(f) For purposes of this section, the term "partnership" 
has the slime meaning as is set forth under I.RC. 
§ 7701(a)(2) and the regulations issued thereunder. Partner-
ships that are not treated. for Federal tax purposes as pass-
through entities are also not treated as pass-through entities 
under this section. The term "partnership" shall include 
limited liability companies treated as partnerships. 

(g) For purposes of apportionment ( aHocation) of corpo-
rate income, where the subject corporation and the partner-
ship are not part of a single unitary business, including a 
business carried on directly by the foreign corporate partner, 
separate accounting apportionment should be used to arrive 
at corporate income. If the New Jersey business of the 
partnership is part of a single unitary business • including a 
business carried on directly by the foreign corporate partner, 

18:7-7.6 

flow through accounting apportionment should be used with 
respect to the incomes of the two entities. 

1. Separate accounting apportionment, for purposes 
of this section only, means use of the following method: 
The corporation's distributive share of the partnership's 
business income would be apportioned to New Jersey by 
computing the applicable N.J.S.A 54:l0A-6 apportion-
ment factor for that business by only taking into account 
the corporate partner's share of the receipts, payroll and 
property of the business that the partnership carries on 
directly. Second, the corporation's entire net income, 
excluding its distributive share of the partnership's income 
is apportioned to New Jersey by computing the applicable 
N.J.S.A 54:lOA-6 apportionment factor for that business 
by only taking into account the receipts (excluding re-
ceipts from the piirtnership namely, receipts from inter-
company transactions), payroll and property of the busi-
ness that the corporation carries on.directly. Third, these 
two amounts would be added together to arrive at the 
corporation's entire net income apportioned to New Jer-
sey. 

Next Page· is 7-46.6.3 7-46.6.2.1 Supp .. 10+04 



CORPORATION BUSINESS TAX ACT 

Tax at State Z rate (10 1/2%) on Apportioned duplicated ENI 
Reduction-at 9% of Apportioned duplicated ENI ($59,118) 

New Jersey tax after credit 

New Jersey Tax 
Income Base 

$5,321 
$19,429 

18:7-8.3 

Duplicated in 
State Z 
~.20 

Corporation B computed the apportionment on its State Z return as follows: 

Property Fraction 
Owned (Valued under State Z law and regulation) 
Leased (at 8 times annual rentals) 

Total Property Fraction 
Receipts Fraction 
Double Weighting of Receipts Fraction 
Payroll Fraction 
Total of Fractions 

State Z 

$140,000 
$ 40,000 
$180,000 
$200,000 

$ 90,000 

Every-
where 

$ 500,000 
$ 100,000 
$ 600,000 
$1,000,000 

$ 300,000 

Portion in State 
z 

Allocation Factor using State Z Law and Regulation (Total divided by 
four) 

0.300000 
0.200000 
0.200000 
0.300000 
1.000000 
0.250000 

For accounting periods beginning before July 1, 1996, if the formula apportionment had been determined in State Z 
consistent with the N.J. Corporation Business Tax Act, it would have been: 

Property Fraction 
Owned (Valued under N.J.C.B.T. Act) 
Leased (at 8 times rentals) 

Total Property Fraction 
Receipts Fraction 
Payroll Fraction 
Total of Fractions 
Allocation Factor using NJ.C.B.T. Act(Total divided by three) 

$100,000 
$ 40,000 
$140,000 
$200,000 
$ 90,000 

$ 400,000 
$ 100,000 
$ 500,000 
$1,000,000 
$ 300,000 

0.280000 
0.200000 
0.300000 
0.780000 
0.260000 

For accounting periods beginning on or after July 1, 1996, if the formula apportionment has been determined in State z 
consistent with the N.J. Corporation Business Tax Act, it would have been: 

Property Fraction 
Owned (Valued under N.J.C.B.T. Act) 
Leased (at 8 times rentals) 

Total Property Fraction 
Receipts Fraction 
Double Weighting of Receipts Fraction 
Payroll Fraction 
Total of Fractions 
Allocation Factor using N.J.C.B.T. Act (Total divided by four) 

For the period beginning prior to July 1, 1996, since the 
apportionment fraction ( .250000) used in State Z does not 
exceed the Business Allocation Factor as it would have been 
determined under the Act and this subchapter, it is used for 
purposes of determining the reduction. 

For the period beginning on or after July 1, 1996, since 
the apportionment fraction ( .250000) used in state Z ex-
ceeds the Business Allocation Factor as it would have been 
determined under the Act and this subchapter, the New 
Jersey Factor (.245000) would be used for purposes of 
determining the reduction. 

Amended by R.1984 d.594, effective .January 7, 1985. 
See: 16 N.J.R. 300J(a), 17 NJ.R. 115(c). 

(b) added. 
Amended by R.1997 d.429, effective October 6, 1997. 
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$100,000 
$ 40,000 
$140,000 
$200,000 

$ 90,000 

$ 400,000 
$ 100,000 
$ 500,000 
$1,000,000 

$ 300,000 

See: 29 N.J.R. 3426(a), 29 N.J.R. 4324(a). 
Rewrote tables in (b)2i(3). 

Statutory References 

0.280000 
0.200000 
0.200000 
0.300000 
0.980000 
0.245000 

See N.J.S.A. 54:l0A-8 as to right of Director to independently adjust 
a taxpayer's allocation factor. 

Law Review and Journal Commentaries 
Tax Law. Robert J. Alter, Jay Soled, 135 N.J.LJ. S53 (1993). 

Case Notes 
Corporate taxpayer was entitled to credit for income tax paid in 

another state. Kettler Realty Corp. v. Director, Div. of Taxation, 12 
NJ.Tax 470 (1992), affirmed 14 NJ.Tax 165. 

Redetermination of net worth tax which was not unreasonable or 
unfair would not be disturbed. Kettler Realty Corp. v. Director, Div. 
of Taxation, 12 NJ.Tax 470 (1992), affirmed 14 N.J.Tax 165. 

Supp. 11-17-97 



18:7-8.3 

Statutory three-factor was appropriate for corporate taxpayer that 
had paid taxes in another state. Hess Realty Corp. v. Director, Div. of 
Taxation, New Jersey Dept. ofTreasury,10 NJ.Tax 63 (1988). 

18:7-8.4 Property fraction; "tangible personal property"; 
definition and scope; special situations 

(a) The term "tangible personal property" shall mean 
corporeal personal property, such as machinery, fixtures, 
tools, implements, goods, wares and merchandise,. and does 
not mean money, deposits in banks, shares of stock, bonds, 
notes, credits or evidence of . an interest in property and 
evidences 'of debt. 

(b) Tangible personal property within New Jersey. 

L Tangible personal property is within New Jersey if 
and so long as it is physically situated or located here, 
even though it may be stored in a bonded warehouse in 
this State. 

2. Property of the taxpayer held in New Jersey by an 
agent, consignee or factor is (and property held outside 
New Jersey by an agent, consignee or factor is not) 
situated or located within New Jersey. 

3. Mobile or movable property, such as construction 
equipment or trucks, is within New Jersey based on the 
ratio of time the property is used within the state to the 
time the property is used everywhere during the period 
covered by the return. 

4. Ships are within New Jersey based on the ratio of 
· time · the vessels are . in operation in New Jersey to the 
time the vessels are in operation everywhere, and includ-
ing all sailing days, days in port for loading, unloading, 
ordinary repairs, refueling · or provisioning as operation. 

5. Aircraft used by airlines are within New Jersey 
based on the ratio of takeoffs in regular scheduled or 
charter flights . that occur during revenue service from 
points in New Jersey to . the total of all such takeoffs. 
everywhere. Aircraft used other . than by airlines . in reve-
nue service are within New Jersey based on the ratio of 
takeoffs from points in New Jersey to the total of all 
takeoffs everywhere when the aircraft are . in use. 

6. Consistent with N .J .S.A 54: 10A-6(b ), satellites 
used . in the communications industry are included in the 
denominator of the property fraction but the numerator 
shall include a portion of·. such property based upon the 
ratio of ground stations serviced in New . Jersey to the 
number of all sucq ground stations. 

(c) Tangible personal property in transit. 

1. Property in transit from a point in New Jersey to 
another point in New Jersey is situated or located in New 
Jersey. 

DUf, OF TREASURJTAXATION 
I 

2. Property \m transitfrom a point outsi e New Jersey 
to another poiqt outside New Jersey is situ ted or located 
without New Je!rsey. 

3. Property) while in transit from a po· t outside New 
. Jersey to a po+ot in New Jersey or vice-v rsa does not 

have a fixed si~us either within or without e State and, 
therefore, will bot be deemed to be "situat d" or "locat-

1 

ed" either within or without New Jersey a d accordingly, 
such property while so· in transit should be omitted from 
both the numetator and the denominator o the property 
fraction. I . 

4. Property 1ceases to be in transit when it is delivered 
to or becomes sµbject to actual possession b the owner at 
the point of des[ination. . 

Amended by R.1987 d.137, effective March 16, 1987. 
See: 18 N.J.R. 627(a), 19 N.J.R. 464(a). 

(b)3.-6. added. I 

Amended by R.19971,429, effective October 6, .1997. 
See: 29 N.J.R. 3426(a), 29 NJ.R. 4324(a). 

Changed section n~rne. 
I . 

· 1 Statutory References 
I 

See: N.J.S.A. 54:10A-6(A) as to computation of the property frac-
tion. 

Case Notes 

Tax benefits obtairied through .safe. ha. rbor leases d~ not c.onstitute 
"real intangible persdnal property" for purposes of C rporation Busi-
ness Tax Act which permits corporation to include o ly its real and 
tangible personal property in the property fraction of t , e formula used 
for determining that portion of the corporation's net jncome and net 
worth attributable to i

1

ts activity within the state. Reu n H. Donnelley 
Corp. v. Director, Div1 of Taxation, 128 NJ. 218, 607 A 2d 1281 (1992). 

18:7-8.S Businesi allocation factor; property fraction 
derived from average values 

(a) The perceniage of the taxpayer's real and tangible 
personal property ~ithin New Jersey is determ ed by divid-
ing the average val

1
ue of such property within ew Jersey by 

the average value.I· .of real an. d tangible persdnal property 
within and without New Jersey. 

1. Average vhlues in both the numerator and denomi-
nator shall. be dbtermined without deductio of any. en-
cumbrance. I 

. (b) The.term "tkayer's real and tangible p1rsonal prop-
erty" shall include I property owned, leased, r~ted or used 
by the t~payer during the period covered by t e return and 
shall exclude propbrty not yet in service or r moved from 
service during tha~ period; Property or equi~ment under 
construction ( exclusive of inventory work in_ !Progress) is 
excluded from the I property fraction until it i completed. 

I 

Supp. 11-17-97 7-48 
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(b) Generally, the.relationship·of employer and employee 
exists when the taxpayer has the right to control. and direct 
the individual not only as to the result to be accomplished 
by him but also as to the means by which such result is to be 
accomplished. If the relationship of employer and employ-
ee.exists, the designation or description of the relationship, ,-
and the measure, method· or .designation of the .compensa-
tion; are immaterial. · 

(c) Compensation paid to officers, such as the Chairman, 
President, Vice--President; Secretary,· Assistant Secretary, 
Treasurer, Assistant Treasurer, Comptroller, and any othel'. 
officer charged with and performing general executive duties 
of the corporation must alSC> be included. · 

( d) A director of a corporation is not an employee; 
therefor compensation paid to directors for acting as such 
should not be included in either. the numerator. or denomi-
nator in computing the payroll fraction. . · 

Statutory References 
See N.J.S.A. 54:lOA-6(c;) as to includibility of wages, salaries, and 

· other personal service compensation of officers · of taxpayer, and 
54:l0A-7 as to definition and scope of ''compensation". of officers and 
employees. · · 

18:7--8.15 . Compensation of officers and employees within 
. New Jersey . . 

18:7-10.1 

.· 18:7-8.16 Allocation: Jnter.nati()nal Banking Facilities 
Any banking corporation, having an inte.mational banking 

facility, which maintains a regular place of business (other. 
than a statutory office) outside of New Jersey, which elects 
to take the .deduction from entire net income provided by . ·. 
N.J.A.C 18:7.,..5.2(a)2vii~ shall complete the allocation factor 
under this sµbchapter in the usual way. For the purpose of 
allocation, however; . all amounts·. attributable, directly or 
indirectly, to t.he production of the eligible net income of ari · 

. international ·. banking facility as · ddined in N .J .A.C 
iS:7~16.1, shall be .included in both the numerator and 
denominator ·of the·.fractions described in this suhchapter, 

· wheth.er or· .11ot such · internatiom1J . banking facility. income 
amounts are otherwise attributable to New Jersey. 

(See: N.J.A.C. 18:7-16 regarding iiltemational banking 
facilities.) · 

R.1984 d.453, effective October l5, 1984. 
See: 16 N.J.R. l327(a), 16 N.J;R. 2827(a), 

· . Amended by R. I 994 dJ 86, effective April 18, 1994. 
· See: .26 N.J.R. 761(a), 26 N.J.R. 1696(b). . . 

18:7~.l 7 Non-operational income 

(a) Compensation of officers and ernployees within this 
State shall include the entire amount of wages, i:;alaries and 
other personal setvice compensation for services performed 
within or both within and without this State if: 

. Nori-operational income of taxpayers is not subject to . 
allocation but shall be specifically assigned. One hundred 
percent of non-operational incoine from taxpayers having 
their principal place from which the trade or business .of the 
taxpayer is directed· or managed in · this State shall · be 
specifically a!!lsigned to this State, unless another state has 

· . nex1,1s to an of the incpme; · · 

1. The service is pelformed entirely within·this State; 
or 

2. The service is performed both within and without . 
this State, but the· service performed without the State. is 
incidental to the individual's service within. the State.·. For 
example, service which is temporary .. or transitory in na-
ture or which consists of isolated transactions; · · 

New Rule, R.1994 d. t86, effective April I 8, 1994. 
. · See: 26 N.J.R. 76l(a), 26 N.J.R. 1696(b). 

Special amendment, R.2003 d.135; effective February 27, 2003 (to . 
expire August 26, 2003). 

See: 35 N.J.R. 1573(a). 
· Rewrote the section. 
Adopte!i conC11rrent amendment, R.2003 d.370, effective· August 22, 

2003, . . 
See: 35 !'U.R. 1573(a), 35 NJ.R. 4310(a). 

Provisions of R.2003 d.135 adopted without cbange. 

. Law Reviews and J!lllrnal Commentaries 
3. The service is .not performed entirely in any state Unii:ary Taxation in New Jersey. John. Mackay Metzger, 28 Seton 

but some of the seivice is performed in this State; and . Hall L; Rev. 162 (1997). 

i. The.· base of operations, or; if there. is no bas~ of· · .· 18:7~.18 (Reserved) 
operations, then the place from . which·. the setvice is . 
directed or controlled, isin this State; or . · 

ii. The base of operations or plac·e from which the 
setvice is directed or controlled is .not in· any state in 
which some part of the service . is performed, .but the 
individual's residence is in this State; · 

SUBCHAPTER 9. (RESERVED) 

4. Contributions are n6t required or paid with respect 
to such setvice under an l.inernployment compensation law . 
of any other state. . · SUBCHAPTER 10: . SECTION 8 ADJUSTMENTS 

Statutory References · 
See N.J.S.A. 54:IOA-6(C) as to includibility of compensation of 

officers of taxpayer, and 54:toA..:7 as to definition and scope of 
"compensation" of officers. · _ .. · · 

. . . . . 
18:7-10.1 Discretionary adjustments of business allocation 

·. factorby Director 
(a) Gerierally, the allocation formula described in this 

chapter. will result in a fair apportion~ent of the taxpayer's·· · 

. 7-57 Supp; 10-4-04 



18:7-10.1 

net worth and net income within and without New Jersey. 
However, experience in this and other states which impose 
similar franchise taxes has shown that due to · the nature of 
certain · businesses the . formula may work hardships in· some · 
cases, and not do justice either to the taxpayer or the State. 
Accordingly, provision is made in such cases for the Di-
rector to use some other formula which will more accurately 
reflect the business activity within New Jersey. 

(b) Section 8 of the Act provides that where it shall 
appear to the Director that the business allocation factor, 
determined pursuant to Section 6 of the Act, does not 
properly reflect the activity, business, receipts, capital, entire 
net worth or entire net income of · a taxpayer reasonably 
attributable to New Jersey, he may in his discretion adjust 
the business allocation factor by: 

1. Excluding one or more of the fractions therein; 

2. Including one or more other elements, such as 
expenses, purchases, contract values (minus subcontract 
values); 

3. Excluding one or more assets in computing entire 
net worth; 

4. Excluding one or more assets in computing an 
allocation factor; or 

5. Applying any other similar or different method 
calculated to effect a fair and proper allocation of the 
entire net income and the entire net· worth reasonably 
attributable to the State. 

( c) Adjustment of the business allocation factor may be 
made by the Director upon his own initiative or upon 
request of a taxpayer. 

1. No taxpayer may vary the regular statutory formula 
without the prior consent of the Director. 

2. A taxpayer making application for an adjustment of 
its business allocation factor must file its return and 
compute and pay its tax in accordance with the regular 
statutory formula. 

3. The taxpayer must also attach a rider to the return 
with a Form A-3730 setting forth in full the data on 
which its application is based, together with a computa-
tion of the amount of tax which would be due under the 
proposed method. 

Amended by R.1989 d.508, effective October 2, 1989. 
See: 21 N.J.R. l503(b), 21 N.J.R. 3177(a). 

Addition of form number to requiremenL~ at (c)3. 

Statutory References 

See N.J.S.A. 54:IOA-8 as to right of Director to readjust taxpayer's 
business allocation factor when he believes it to,be inaccurate. 

DEPr. OF TREASURYlT-UADON 

Case Notes j · 
Three-factor formula would be used in detetmi ing fairness of 

Director's adjustment of allocation. of corporate incoj. · Hess Realty 
Corp. v. Director, Di\'. of Taxation, New Jersey Dept. of Treasury, 10 
NJ.Tax 63 (1988). I 

Statutory three. -fac~or formula was applicable when eJ aluating alloca-
tion where corporati0n received partial credit for tax1rs paid to other 
states. He. s.s Realty.[Corp .. v. Direc. tor, Div. of TaxatI'on, .. New Jersey 
Dept. of Treasury, IOIN.J.Tax 63 (1988). 

Failure to permit allocation to New Jersey corporati n which owned 
rental property in cdnnecticut but had· no regular embloyees working 
out~ide New Jersey hbld neither contrary to the schem~ of the Business 
Tax Act, a burden on !interstate commerce nor double taxation. S.M.Z. 
Corp. v .. Director, qiv. of Taxation, 5 NJ.Tax 232 I (Tax Ct.1982), 
reversed and remand1ed 193 N.J.Super. 305, 473 A.2d 982 (App.Div .. 
1984). i 
18:7-10.Hhrough 118:7-10.3 (Reserved) 

I 

SUBCHAl'fER L RETURNS 

18:7~11.1 Keto'+; _.dons required to lie 

(a) Returns are required to be filed ann ally by the 
following: \ 

1. Every cotj>Ora.tion subject to tax, reg rdless of the 
amount of its en.1

1
.tire net inco .. me. (See N.J . . 

1

.C. 18:7-1.6, 
Taxable status; how created.) 

. I 

2. Every rec~iver, referee, trustee, assig ee or other 
fiduciary, or an~[ offi.cer or agent appointed by any court 
to conduct the business or conserve the ssets of any 
corporation subJ~ct to tax under the Act. 

I 
I 

Amended by R.1994 dl 186, effective April I 8, l 994. 
See: 26 N.J.R. 761(a),l26 N.J.R. 1696(b). · 

i 
I .· 
[ Statutory References 

See N.J.S.A. 54:IOAL2 as to those corporations deem d liable to tax 
under the Act; . 54:tOA-4 as to definition of "corporation" and of 
"taxpayer", and 54:10.1\-11 as to receivers and others nducting the 
business of a. corpora~ taxpayer who are. subject to tax under the Act. 

I 
18:7-11.2 Returns where Federal net income i changed 

. I 
If the amount of the Federal net income of ny taxpayer 

is changed or corrected by a final determin tion of the 
Commissioner of Internal Revenue or other fficer of the 
United States or ot1her competent authority, or f a renegoti-
ation of a contract or · subcontract with the nited States 
results in a change] in said net income, or whe e a recovery 
of a war loss results in a computation or reco putation of 
any tax imposed 1by the United States, the taxpayer is 
required to report I its changed or corrected n t income or 
the results of renegotiation and to concede its accuracy or 
state where it is errpneous. 

Supp. 10,4-04 7-58 I 
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. Statut~ry References 
See N.J.S.A. 54:l0A-"l3 taxpayer report any change correction, or 

recomputation of its amount of Federally taxable income to New·Jersey. 
Corporation Tax Bureau. · 

18:7-U.3. Effect of deficiency notice. 
(a) Any deficiency notice (including a notic~ issued pur-

suant to a waiver filed by a taxpayer) pursuant to the 
provisions of the Internal Revenue Code fa a final determi-
nation unless a timely petition to redetermine the ciefkiency 
. is filed. in the Tax Court· of the United States, in which event 
the judgment of the court of last resort affirming · the 
deficiency, or the redetermination of the deficiency pursuant 
to the judgment of the court of lm,t resort, .is the final· · 
determination. · · 

(b) The aflowance by the Commissioner of Internal Reve-
nue of a refund of any part of the tax shown on the 
taxpayer's return or of any deficiency thereafter assessed, 
whethei: the refund is made· on the Commjssioner's own .. · 
motion or pursuant to judgment of a court; is also ll·final · · 
determination. · 

(c) A taxpayer who for any reason accepts a~y portion of .· 
a deficiency (including a notice issued pursuant to a waiv_er 
filed by a taxpayer) made pursuant to the provisions of the 
Internal Revenue Code is required to report that portion of 
the deficiency accepted within 90 days in accordance with .· 
NJ.AC. 18:7~11.8 and N.J.S.A. 54:l0A-'-13. · 

( d) Only the portion of any deficiency (including a n6tice 
issued pursuant' tp a waiver filed by a taxpayer) made 
pursuant· to the provisions of the . Internal Revenue Code 
that is the subject of a timely petition for· redetermination• in 
the Tax Court of the UJ1ited States may delay the reporting 
requirements set forth in N.J.A.C, 18:7-11.8 an_d then only 
to the extent permitted by (a) above. 

Example: The Internal Revenue Service· redetermined·· 
the net income of a· taxpayer's 1983 tax return based on 
three separate issues, A, B and C. These. three issues 
resulted in increases in net income for New Jersey purposes .. ·. 
of $5,000, $30,000 and $110,000 respectively .. The taxpayer 
accepted Issue A resulting in a $5,000 increase in income for 

Next Page is 7-61 

18:7-11.4 

New Jersey purposes and requested a hearing before the 
IRS on Issues B and C. The taxpayer has 90 days from the 
issua11ce of the deficiency to report Issue A to the Division 
of Taxation. 

Six months later, the IRS issues a determination that it 
intends to hold· to the entire amount represented by Issues 

· B and C. The taxpayer accepts the determination on Issue 
· B, bu.t appeals Issue C to the Tax Court of the United 
States. The taxpayer has 90 · days from . the issuance of the 
IRS determination to report the $30,000 increase in net 

. income represented by Issue B to the Division. 

One year later, the Tax Court issues an unfavorable 
·decision_ to the taxpayer-on .Issue C. The taxpayer -accepts 
the verdict and decides not to appeal the issue any further. · 

· The $110,000 represented by Issue C must be reported tc;> 
. the Division within 90 days pf the court decision. 

Amem:jed by R.:1979 d.45, effective February 6, 1979. 
See: 11 N,JR 40(d), 11 N.J.R. 'IS0(b). . 
Amended by R.1990 d. 102, effective February 5, 1'990. 
See: 21 N.1.R. 3079(a), 22 N.J.R. 363(b). 

Added subsections (c) and (d) and example. 

Statutory References 

See N.J.S.A. 54:l0A-13 as to requirement that taxpayer report any 
change of amendment in his federally taxed net income to Division -of 
Taxation. . 

18:7--11.4 Amended return 
· Any taxpayer filing an amended return with the United 

States·. Treasury pepartment. shall also file an amended 
return with the. Division of Taxation. See N.J.A.C .. 
18:7-11.8, 

Amended by RJ979 d.45, effective February 6, 1979. 
See: JI N.J.R. 40(d), 11 N.J.jt. l50(b). 
Amended by R.1994 d.186, effective April 18, 1994. 
See: 26 N.J.R. 761(a),. 26 .N.J.R. 1696(b). . . 

S~tutocy Refere'1ces 

See N.J.S.A. 54:lOA-13 to requirement that taxpayer report any 
. amended return for .his Federally taxable net• income .to New Jersey 

Divi~ion of Taxation. 

Supp. 10-4-04 


