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NOTICE OF PUBLIC HEARINGS 

The Assembly Energy and Natural Resources Committee will 
hold ·two additional hearings on pending legislation regulating 
the State's freshwater wetlands; 

Wednesday, July 30, 1986, 7:30-10:00 P.M. in the Municipal 
Building, Council Chambers, Lincoln Park, Morris County; and 

Ftiday, August 1, 1986, 10:00 A.M. in the Freeholder's 
Board Room, Burlington County Office Building, 49 Rancocas 
Road, Mount Holly; Burlington County. · , 

The purpose of these hearings is to take testimony 
pertaining to Assembly Bills No. 2342 and 2499. 

Anyone wishing to testify at either of these hearings 
should contact Norman Miller, Committee Aide, at (609) 292-7676 • 

. " .. ":··::. . .... 



I. 

\ 

. . i '! 
..... y. '-..' . ,. 



TABLE OF CONTENTS· 

Christopher J. Daggett 
Regional Administrator, Region 2 
U. s~ Environmental ~rotection Agency 

Charles Kulp 
. Supervisor 
Fish and Wildlife Ser~ice 

Steven R. Sekeia 
Delegate, Middlesex County Building Trades, and 
President, Local 358 -- IBW 

Susan Shaw 
Upper Rockaway River 
Watershed Association 

Jason M. Cortell, President 
Jason M. Cortell & Associates 
Waltham, Maine 

Yvonne Maitland 
Norwood East Hill Watch 

Robert Franklin, Chairman 
Economic Development Council 

Dr. Daniel Van Abs 
Technical Director 
Passaic River Coalition 

David Epstein, Coordinator 
Flood Plains Watch 
Passaic River Coalition 

Frank Visceglia 
Raritan Center 

David Peifer 
Upper Raritan Watershed Associatdon 

) 

3 

14 

24 

26 

32 

46 

49 

52 

61 

71 



APPENDIX - (Continued) 

Written Statement. submitted by 
Jason M. Cortell 
Jason M .. Cortell & Associ~tes 

Page. 

Waltham •. Maine .lx 

Written Testimony of the Passaic River Coalition. 
Submitted by Daniel J. Van Abs. Ph.D. Technical Director 
and David J. Epstein. Floor Plain Watch Coordinator ·6x 

National Wetlands As~essment Symposium Booklet 
Assoeiation of State Wetland Managers~ Inc. 
Portland. Maine 
Submitted by Frank Visceglia 
Resident of Raritan Center · 

Written Testimony of the Upper Raritan Watershed 
Associati6n. on Freshwater Wetlands Legislation 
Submitted by David Peifer, Executive Director 

Comments on Proposed Freshwater Wetlands Legislation 
Submitted by Herbert B. Bennett. Esq. 
Presented on Behalf of Garden State Buildings 

Letter. Submitted by George T. Tucker 
Executiv~ Vice President 
Tri County Asphalt Corporation 

Statem~nt of Great swamp Watershed Association 
Submitted by Paul Wehn, Treasurer 

Letter, Submitted by George T. Hanley, Chairman 
Community Resources Association. Inc. 

Stat~ment. Submitted by Lorie Mottese 
Resident Lincoln Park. New Jersey 

Statement. Submitted .by Alene sazynski 
Resid~nt. Little Falls. New Jersey 

23X 

40X 

SlX 

57X 

sax· 

62X 

64 

66x 



TABLE OF CONTENTS -- Continued 

Presentation to the State- of New Jersey 
Assembly Agriculture & Environment Committee 
Prepared by: u.s. Army Corps of Engineers 
Philadelphia District 

Letter. Submitted by George T. Hanley. Chairman 
Community Resources Association. Inc. 
East Hanover. New Jersey 07936 

Statement. Submitted by Diane Nelson 
Member of Governing Board of a Recreational 
Lake Club. Lincoln Park. New .Jersey 

1-Bl:TDM 

* * * * * * 

Page 

69X 

81X 

·-89x 





ASSE~IBLY, No. 2499 

STATE OF NEW JERSEY 

IXTRODrC'ED )fAY 8, 1986 

lly Assemblymen PEXX, K_\ YAXArGH, Rorco. Foy, Haytaian, 

~Iora1J, Sing(-'r, Hnff('rt~·. _\~~el••bl~·woman Smith, Assemblymen 

Scbu 1 •t·r~ I:lendri('k~on. _\rn !1.~·u. :.r uzia11i~ )lillt-r, Dario, Assen1hly­

womall C'oo1'er! A~~em1J1:·meit Brown, Ke1Jy. LoYeys, Zangari, 

AzzoliLa, Pnten!iti. D.-,y}C'. Dt:Ytrin, Xaples, Otlowski, Pelly, 

A~:;emblywomm1 C'recc·o . .:\ :'!~e:,.l,lymen DiGa~tano, Shu~ ted, l{line, 

Assemblywoman Ka1ik, .\sH·mbJymen Riley, Felice, .-\.ssembly­

woman D<.ilJOYau. .\~:;emLlywen. Gnrgiulo, ~Iarsella, Gol'Inan, 

Brynnt. !Tuclnk. Doria. l~nrcl1cr. ~c-llwartz, Zecker, Palaia, Assem- . 

blyw<;H~un Randall~ _\ssem1,}yme1l C'olbur11, Shinn, Thompson and 

Charles 

Ax AcT <'OnccrDiJJ~· tiP· rE-;.: u: .. t i:1:, of fn.'~h,\-<.1 trr wd1aLch and 

eiJactiHg Ch<1ll:t·l' ~~l~ n1' Tit k J :; (J:· t1.(: nt'i'i50d s~atutes. 

1 BE IT E~ACTE!• l1,iJ tlo S• i.'QJ• a,d ~-:r(;iCra' .J .. ~r-;117;!;! u·· flte State 

2 of 1\ .. eu,· Jefsey: 

1 1. This art shall Le kEc,wH :md may LP riterl as the "Frt-5hwater 

·> 'Yetland~ Prese:n·ation Ac~ ... 

1 2. a. The Lc~ .. ~:i .. ~1ature Hnr1~ i ~ ... ·~: l::r.:~\· t·n;J.:i~nou~ frr-=.!n':ater \Yet .. 

2 la11d5 play an intt>~ral ro],. i:. 1..:':. (~~i:.iL.:.: ~LI:' q~!alit:· of lt'e through 

3 material contril,utiol:5 to :b \' ;,u·r '·lna:it~· oi' the· Statf~ it~ econ-

4 omy, food supp1;.·, an•.: ii::i. <i!:.J ,,,.i!L:liil: i·e~ource~ by: 

5 (1) Protecting sul:~n:fa(·e and potable drinking water sup-

6 plies l,y EerYi11~!· tu p1Eify ~nr!'::H:e Water nil(! grUl!l!dwater 

, re~ources; 

8 (2) Pro\·ic1ing n natl;r~d lLL( ~m.~ of flood aud 5torm damage 

9 protection tLrou:·~l t ];r n1·~0rpt~Gn a!:r1 ~tornf:e of water dur-

10 ing high rm~c,fi' 1;01·ic"~:' n::ti tLroug;): tbe re11nction of flood 

11 c.rests, then-ly pro~..::cti~.~· [:~ai.~.st the lo:::s of life and property; 



1::! (3) SerYing a:; n buffer zone between dry land and "·ater 

13 cour~es~ therC'hy retarding soil erosion; and 

1-:1 ( 4) ProYicling ·essential breeding, spawning, nesting, and 

1:J ,·dntering hahitats for a major portion of the State's fish anrl 
.. 

16 ,,·ildlife, ineln<.lh!~ 1nigrating 1Jirds, endangered species, and 

li conunetcia 11y UJ~(1 rerrr·ntioually important ";ldlifP. 

1S b. The Legislature further fiwJs that: 

19 (1) 'Yhile the State ha~ acted for the public beJ)efit to 

20 protect coastal wetland area~, it has not, except indirectly, 

21 taken C011comitm1t action to protect the State•s inland water-

22 ways and wetlands: that in this the nlost densely populated 

-23 Stat~, loeatetl in the ~ottb(~ast c·orridor where pressures for 

:.!4 conuuerrial cwd resiL1entinl deYc•lopment define the. pace and 

23 pattern of la11d u~e~ it is consistent with the public interests 

26 to estalJlis-h a progTillH for the s~·stematie reYiew of actiYitie8 

~7 in freshwater y\·etlall(ls areas to proYicle predietahility in the 

2S protecti011 of the fiLite aih1 yaluahle resource. 

29 (2) In order to adnu>('e the puhlir interest in a just mall-

30 ner the right~ of lF·r~m:s "·ho owu or posse~~ real property 

31 affeett-d l·y tLi:-:- a('t Il!ll:""t iJt.• fairly reeug1!ized aml ha1anceJ 

3:.: · with pulJlie l'llYir~JJ!lllE'JJtul iuterests. 

33 (3) In aH effort to l•n·~l·rYe a1.(1 protect fr~~ll'';:lter we:-

3-! lunch areas it b iiHl•ortat!: that tl:<~ State sN•nres as f·Xpt·-

33 ditiously a.~ po~:-::ihlt: tlH.> ·h·lef!·atio!. of frt-~Lwatt-r ,,·etlaJll-1::: 

3G permit juri~·1icthn t'UlTl•iJt1:· E'Xfll'C'i~r·d 1,~,- the rniterl States 

37 · · Army Corp:- of Eu;~:it!PN'~ pur~nant to the "Federal ". ater 

38 Pollution Control .Aet~ .. (33 r. S. C'. ~ 1344, et seq.). 

1 3. As used i11 tl1i~ act: 

2 a. "ConU11issiouer" m~a~:~ thf' Comnii~siot:er or tlw Departm(·L~ 

3 of EnYiromllf'ntal Prot..-diOJ1: 

4 b. "Depnrtmeur· 1r:enu:-: thf· Df·pnrtlliellt of EnYiromne11tal Pro-

5 tection; 
6 c. "EnYirontnentnl eonnui~~ion" mea!:~ a munieipal ach·isory body 

7 creat<'d pursuant toP. L. ]~IIi~. <:. ::!-f) (C'. 41J:;jfi_-\·-l et ='-€'1·): 

8 d. ··Fre~hwatt·r wt-tl.r:•1" J:it:'i.l!::-> ~:·: ~lC'(l tLnt i' i::m:rlatf-•1 or 

9 saturntc·d l·y frt:.~h ~tnl",ttt· water or1 ~Tou:.th:nt·~r :-:.: a fn·qw·J:(·~· 

10 and duration 8Uftic-ir·ut tu ~uvport. awl tlwt m;dL-r LOl'mal c·i1 til!! I· 

11 stanee~ dot-s l'uppoi·t a lil;l'\·nl•·~J<·fo of.,·e~·•·tn•io:: t~·pic-a11;- a·lfljttPt; 

1~ for life in saturatf'd :'oil r·~t):i"1itioJI:->. eonm:n~!1y k!:lw:~~ a~ h~·dro. 

J :, ~ist~nt ,,,-ith n det •·rPii ~ :-~ ·. · '· · ";" h~-<rrdc ~: ~, · 1·c·. ··~!:, · :: ... ; '·:·!: ·. t-.-.1 1·•: 1rw .. 

16 proYiclecl that a1!y o;Jf- ,,f t~!•.· fo11owb~ exi~:~ · 



3 

17 (1) it is contiguous to an in1ancl lake or pond, or a riYer 

18 or stream, or 

19 (2) it is uot contiguous to an inland lake- or pond, or a riYer 

.20 · or strean1, athl lliore thau fhe acrf:':::: in size, or 

21 (3) it is uot co11tig·uou~ to an iniand lake or pond, or a 

22 riYer or stream, aud fh·e acres or less in size. if the conunis-

23 sioner determines that protection of the· area is essential to 

24 the preserYati011 of the IJutun:i re~ourees of tl1e State frotH 

25 pollution, impairnH.·l~t or destruction. 

26 Cu1th~atNl or tlisturbt>d hydri(' soils which do not contain 

27 hydropl1ytic ,.l"g·f:'t~:tioll 011 tl:e clat(· of ei~ac·tmelit of this act 

28 shall not bt- COiJSi(if-l'H! a frt::--LW<lh-1' \Yt•t]:~ll«l 

29 Hydrolo~·ic re~·illif:' shull h.· dett:nniLei.1 u~ili:.d11g fh-e foot 

30 piezometer reaJb~·:::~ fron1 XoYemlJer to :Jiuy, corrected for 

31 unusual precipitatim: E-Yt>nt~. r1!1ler this ap}1roach, lands where 

32 the water tal1lt- is nt or within 12 ill<:lH·s of the surface for 

33 a significmit portion of the gro,,·ing sPason shall he con~idl'red 

34 an appropriate .hydrologic t:ondition for a de~f:'nnination of 

35 wetlar.ds. 

36 e. "Freshwater wetlnlid::! r('·rmif' 1w·aL~ n r·r..rmit to eng-n.~·c- h 

31 a regula teLl acth·ity i~~Ut-1l pursuaLt to tlH:' pro\·i~iolls of tLi:-: net: 

3S f. ••Hydric soil CO!!C1itic•L" ll1C'~t11:-: ~oi1 tL:t i!' ::::liluaii:•1 n1 or 

39 near the ~oil surfac(: witl1 \Yater :hu~ Yil'tuaTly i~: }[tC~~i1:~·: in fre,· 

40 oxygen for significaLt l'eriod~ (Juri::.:..:.· t:k ~1'0\\·i~:;:: ~en~o:1 or soil 

41 which is flooded fret!Ut_l:.tly for lon.~· }!fl'ioc1~ cluri:.~· tht' ~Towi1:.~· 

42 season; 

43 g. "l!ydrie soir' 111ean~ the hydric· ~oil;; li~tr·cl for X l~'" J c·rsr·y 

4-1 hy the Soil ('o~!~el'YUtilu SL·n·iei..• of tLe rr::;c··i ~tat(•:' })~·]·~1'tJ.lC'11t 

45 of ~-\gricul ture : 

-lG h. "HydrophytL•" lllvau-: plant life t!.c1U}•h:t1 t(• :.:.n,,-..·tll f1:H.1 rt'pro-

47 duction under 8aturatL·d l'oot ZOLL· (·o:.diti(!:.:-: Jt;~ i~:~ u :-:uLs~~1i.ti~. 1 

48 portion of the t-:To"~il:=: 5e:::.~o11: 

49 i. "Linear DeYelol'll~C·IJ:" mtan~ la~.d u:-:c·~ ur utilitic·~ 5uch a~ 

50 roads, sewer line~. wa;L·l' li::.c.:~. :--ton.nnl.tl:·r f~,~·iEti~.·."' <;J' (h~li:~a;<· 

51 pipes, g:ns 1inc·s. el\·o::·tri,~· line·.< t•·\·:·Ln~. · 1iL•·:; ::·. ~ ... ~~:rr t'.'i.~;·:'r:li'-

5:.! sion liues~ and th(· ri~·ln-of-'•:ay :LL·i·l'~·ur. y:j;c.t:::(· 1.~a:-:it- 1•urpose i~ 

:>3 to pro\·idt> a utility ~en~ic~: 

54 j. ··PersoH ·· iJJe1wk~ <"oq·nr:~ ::.~:::-:. <·• ~: : l !:~ ~ ·;. .. :· ..:<(,:-:~: tio1:~. :':(•· 

55 cietie5, firm5, pnl'tLL'l':!hip~ i.1J!d jui11t :·<ot!~ <·u~J.j,•:Li:··~ a~ '.':c·~1 a:--

5G indiYiduals~ uu1e~s rc·:--~ric·:·_.d l,~. 1}a:· U'::t.::xt tv [,:, i: ~_1i··:ii:ri~(: ., · 

57 distinguished from a corp0rntc- P:1tity or ~}·:d:i1ir·~:11.': n·~!rie1(·.~ t•• 

58 one or son1e of th(· aboYe eirtUJieratf-d :-y110:.ym:~ UlJ'~ iJ!du·1L· .. 

59 agencies of this State~ tht- r!iited Stnto~. 31~' otlH·l' :'tat(· o;· tLe. 



60 rnited States, and any foreign country or goYernment lawfully 

fi1 owning or pos:-sf'~'-ing property withiu this State; 

62 k. "Regulated actidty'' means the discharge of dredged or fill 

63 matei·ial into a freshwater wtt1aw.l such that it would ·alter a fresll-

64: w~ter wetland. 

1 4. A person proposing to engage i!1 a regulated actiYity shall 

2 RPIJly to the departme11t· for a fre~hwater wetlauds permit, for 

3 a fee not to e:xceed tlH~ co5t or processi11g the application, on forms 

4 and in the n1anner plTsc:ribeJ 1~~- the:- con11~1issioner pur~uant to 

5 the H _\unlinistratiYe Pro~:edrire _\c;t, .. P. L.196S,_ c. 4:10(C. 52 :l4B-1 

6 et seq.). An age11<:Y of ~l:c- ~:att- proposing to eugage iu a rc•gu­

' Iated ncti\·ity also ~ball apply to tL\.· ch.·partment for a freshwater 

8 wetlands permit on -forn1.' and iu a mnnncr pre~criued by the 

9 commissioner, but ~Lull not be· ll>tluhed to pa~· a fee therefor. The 

10 application shall include ni. lea:o;t tLe following: 

. 11 (1) A conce1Jtua1 ~ite pluu uepic·ting: tlh.· propo5ed ue,~elop-

12 ment aeti,·itie5 t:t-nd a writtC'n de<·ription of tLe proposed 

13 regulated ae:th·ity, tlJ(· tot~1 ~rt-a to be modified, and the total 

14 area o1 th~ fresLwr.tcr ·.rl't~:..Hd=' to be nffC'cted; 

15 (2) Yerifiention tLat a l!Otic·t:· ba~ l.~c·en for·,rarclecl to the 

1G clerk~ enYiroiJn • .::·nt;:•l <:c,: •. l;1~:--~i"n antl phUiliillg- l.~onr'-1 of tlw 

17 wunieipa1ity, aLd tl1c· p1;-:!.L~i·.~ :,c,;n·t.l of tlJc· C"ou:.:_..-. antlla1H1-

1S m,·r.f'r~ "·itllin ::nu f•·d ;,~· ·~ l!('}' 1 '(•}1!l:-t·c1re~·ulatt.:d t:C't;Yit~· \':Lil"11 

19 l!otic·e way l.~e filt·t1 c-u::•·nrn·nt~y wilh nutic-e5 n·quit·f'd purslH~nt 

20 to P. L. lfl"ij! e. 2~ 1 1 ( l'. -lu :~,;~n-1 et. H.>t!-) wht-rt• i11 the reg·u-

21 lated aetidty is to c,e<.:u~·~ wl1 ;, L 1w~ ic:e ~Lall de~rriLt! tlte ae:ti\·it~· 

22 and adYise these· in~trU111enia1itir-~ uf local goYermnt-lJt of tl1eir 

23 opportm1ity to ~ub!ni~ C":!Ji!·!:f:~:~=- t•J th· (1•.:pnr:mcut: 

24 (3) Yerifleatir.111 tLtt I!u~icl' !:<i~ 1_-;~_ .. ~-L }JUUi~iled in a nc·WE--

25 pa1:er of loc·iJ c·il-..:u1ati011: 

26 {4) A state:11C'1:t 1.1u~Tn:·· rny po~enti~l ad,·cr5e en,·iron-

27 1nental e-ffects of the n·~ulatc·J actiYit:"' a~l·1 pro}.•ose(l mea-

28 sures to mitip:ate thc~e efied~. 

1 5. a. 'Yitl!in 60 da~-~ aftc-i· rllc-\::pt of thC? c·omplc.-tc·d application 

2 and fl'C·,_ tLc uep:H't!:;l'l1t lU·.'· l (•h1 <i ] ! l• riu~·- If ~-.. ] !(•;, riu~ i~ lH:!d, 

3 it ~llall be held in tLe eom1t:· v:L·~·n: tlw ,-,·ctlalld on whic·L tllt' 

4 permir is to apply i~ lut!1i•·ll. X ut~(·~: oi tl1e lH:nriug ~l1all l.1C' mauC' 

5 in tht· HUHt_4 mam:er a~ f01· ~: •.. pn•l:m:_:..:.atio!; of l"Ul~' u~:d•·r ti:C' ··_\ll­

G lHiui~ti·atiYe Pn.~c···dnH· .-\C't, .. P. L. H'l)~. '-'· 41(1 1 C. ~;::2 :1-:tl;-1 t·l 

seq.). Thf- del•a!·tlL(·ll: .m;:Y ~;:'l'HJ'·:t- lir l1i~n:·JJl'OYt· a 1''-'rmlt 

8 applicatic~n witbo::t ~i p'..i1:l!~· 1>:-~ning rmlt:•':- tb:: dt-partlr:t?nt de-

10 warrant a puhlic· l1c·arin.~·. 



11 h. If a heariiJg is l10t lleld, th(l departmeni ~hall approve or 

1:! dbapprove a permit aJ.•plicatiou witLin 90 days following the 

13 Llate that the application is d~:clilc·u complete, or within 180 days 

14- of :oubmittal. wl1icLeYer b soon0r. If n l..lC'aring is helJ, the depart-

1j n1ent shall approve or disappn.>Ye tl1e permit application within 

1() 9u day::: after the condu-.iou of th0 .Uearing. The d~partment n1ay 

17 Hppro,·e n permit application~ r~··lnc .. ~t modification~ in the appli-

18 cation, or d~ny tlle pern:it ap] •1ic·ation. If tLe dl'partment appro,·es 

19 tl1e perniit application, th(~ <.lepartt"ent ~hall prepare and ~end 

20 tl1e }J<.>rmit to the n~:plic:.mt. 1~ tl1i.· tk;•nrt!:jC'l.tt dc·11ie~. or request~ 

21 a mo<.lificatiu!! '-'j' tb: pen11it a]•p!i~..·ation. t!:e dt-J •artJilt'lJt shall 

22 ~eml notiee of the· dr:Iiial or ll·''~Lrka~}'•~l rc>,Jt&e,t. a1Hl the rca..,.on'i 

2:i for tl1e denial or tlJt• modiii<:ation'- rPque~ted to the appli<.-ant. 

24 · D<:purtn1ent apfH'u\·al Iu~lY include tLl· i:--~uan<:e of a pern1it eon-

!:!3 taining- condition~ lll~ce~ ~•~ ry for rom11~ian('e with thi~ act. If tlH.· 

2() de}Jartllil'nt does not· np]Jrny~ or dba}'proYe tlH~ permit ap}Jlica-

27 tion witl1i11 tlu:· tiiHe ]il'O\·idPd l:y thb :-ul~~Pcti~m, tlH• lJf•llnit ap}lli~ 

28 cation sllnll lw l'On~ider0!1 appro\·Nt nnd th(' d(·pnrt ment ~ball 

2fl be co11~idc·n·cl tu lwYc> made tlh· cletermilwtii•J:~ JTqniretl 1·;· ~et-

30 tioll G. TL(· action takl'·l1 h~- tit:· dt..·}•artni.L'llt ll!:!~- ht' Rl•l:L'al(·\1 

31 pnr~uant to tb.e .. ~\d11lini--t r~; -.i ':~.: Pn.~:···.·d~ll'e _\t:t. ~ · P .L. ] : ;()~. 

32 c. 410 (C. [)2 :1-±B-1 t:·l ::-eq.). 

1 6. a; A_ permit for n n·g·lil:lh·;1 1tctid~;· ~h:d~ nc•t b(' <l})}J!'O\"t>d 

2 unless tlte dep<•rtllil'llt d!·t'.:r!i:irw":' tL~.t ~!!'-' i~:-Ualtef' of a }'ennit 

3 i:; in tla.: puhlil ~lit(:'n:~t. ik:: tlJ·· }-'elT!!i~ i, L0L"l'~:':..ry to realiz~..· 

4- the benefits deriYed frOlll th'-' :tcti,·i:.'·~ Hlld that t1H~ a<:ti,·ity is 

5 otherwise lawful. 

6 b. In ch·terwiniug- wli~-tiw;· tL:· Ct(:~iY~ty 1" ill tLe publil' interesL 

7 the benefit ,,·hie:h rt:a~o~!al·I~- nwy i.p expl'tf(~d tu 1:··<.·nH· from tlH· 

8 propo!'a.l sha11 he· ba lanc·etl .: ~;,l in,t the· J·(·a:-oon:d .ly fOl'c"'N·H hlc 

9 detriment5 of the il<'tiYity. Th<.· lh·c·i~iou -.hcJI r2~ied t1lC· natinnc.11 

10 and State coHrerH for thf ]•r:Jtrrtiol: of nrltura1 l~·~ourc·e::: from 

11 pollution and de~trn~·tion. Tb: ;'rollowin2· c-er.r r;; 1 criteria ~llall be 

12 con!-5idere.d: 

13 (1) Tl•e r~.·latiYl· vx~t.:L". t·!· t:.~ V:.ll•EC" :11H1 }•ri'.-:11·· 11eed fo!· 

1-! tLe 1•ropo~ed acth·ity. 

15 (2) "·hc·re thE-n' c.lrl· tt!J1·:.·'uh t·<l ''Oli~iid, "' to n·..:r,nrc·t• 

16 n~e. the practi<:~lhilii;: nf u<r.:..: rf•;i,01Jnl,].-. ::::.~··J:~:~i·.·() 1 (·;·. 

17 tion~ ~mel lllt.'thnt1..: tn :I.(T·-·~·:p1i..:1. tltt-• oLieC"th·c· of tlk pn•-

18 po5eJ acti,ity: 

19 (?,) Thf ():XtP11t :-:11,.1 pr:.r,~1nnE-nee nf thr· l;eni·!lc-i;·1 c.·nH1 or 

~0 detri~1'rnt::l l"tl(•;"·:..: ,,-~ !:•1: tb·· prnpo.;.··\1 ::!• ti,·it;: 11!<!~,- Ln ·· l.•l1 

21 the puh]j(' :11)(1 r·~·i\~:1tP 1!':'' tO Wl:iC"~! tht• nl'f•fl. j .. ·1llt"ol: in!4't 
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22 ( 4) The economic ntlue, both public and pth·ate, of the 

23 propo~Pd actiYity or lr.ntl_ chanf!'C· to the ~eneral area. 

24 c. l1i coH,;ideril1g· a p('rmit applirn: ion. tl1P. department shall 

2;j g·h·e ~erioti:o- CC•ll·!ddel'<lt;OH to fudijJ~t·• of ll::("e,sity for thr pro~ 

2G po~ed _ac:tiYity whicL lJaYe, hetaumade l1y otiH!r St[.te agt•llci('s. 

27 d . .A pennit ~bnl1 not lw i .. ~ued unh .. ~~ tl.J .. applicant show~ 

:!'; eithC'r of the following: 

30 ht•iu~ loc..-.tl'tl in th{· wetl:mtl: or 

31. <.2! }a }J!·c:,ctiea:.le dtern:·~j~·e.· ·dol'..: not exi~t. 

32 "· Th~ tl~t··~~tL:ellt ~~1•~ll (.lf-Ye1L'1' a ~-t-1H.-n~l peru:it j•roc·e~l'" for. 

33 tlu· b:..twne<: or };(•!''flit .. 1'(1)' !ill';~)' ch·n·lnl'lJ!t'llt. prudi.l(·d tlJat ~uc1J 

8-! li !ll·ar dt·Yt•lopi 1 !l'11! wot11 ..1 ! ,, .t La Yr a :: i ~-i ~i !1caut <H :n•r:>:C' efit•c·t ou 

3j tiYe nc-re:' or niOrl' of \'.'t!l:;u;,l .. th·t:lHi.·il of Ligh 'luality as defined 

;-'.!) in :">Pdion ~ of thi:' ad. 

1 ~-. :1. Tl1e J)L•rmit i'NJnin·.J:c·Ht~ of :-•:·C'tinn~ .} and l) of thi-. ac·t 

.. , ~bn1~ ~~c· ~<:ti-~f1< d 1_,_. tLc· i..Te•:t;· :·: :·:t' ~!c·-.,· fr\·<nnltf"l' Y;t"·tlalHl~ or 

4 :o;nh.-titntt• wdl<~nd:-- ·,--!Jn~:· ,;z .. •:r t•t·r.;o~·iC'n1 vn!1w i="' eqniY<~l~~ut 

;) to 0r ~Tc·~-~l·r tl!an til;'.~(,~· t!w ~:r:<k':.-~r·:-:··1 ~'·{<.-:ntl~. ~nc·l1 crea-

6 tion. ('111 hr.ncenH.•llt \)l' c' nLt L.' ·LJ··J~1 (: :' "~1l1, titntr· fi·e:"UWatr•r WPt­

}nnd:' !'1,a11 L(· rr·nnin:··.1 .-,~-, c,· r:J··· <t(·. ~nc-l1 propn,c·tl mitig-ation 

n for a frC"sbwater ,,.t·~Lllll .. p~·:11~i:. ••~!tl :-btl! n••t 1 t .. ~:1irv n ~t·p:nate-. 

10 permit· npplirntion. 

11 h. Tht- ccnuui:" ... ;Olll'l' ;..l•al' :Jl,o .: .• ,·\·1o;• :1 J.•r,•:..rmu of miti~·atio11. 

12 (·ll1Jnll('('U1ent Oi' H?p~.i~t·l!••·lii o;·: •>r!::L!ti(·:- on Stat~· mn1e<l laud=--

13 iu order to : 

14 

15 land~: 

16 

17 ticabh:· altvrnntin· dc•t·- lH•t (·x::-t at or near tlle location of 

18 the regulatc·d arth·it·.·. 

1 8. Tltt· (kpartnH·rtt ... 1::~11 •1 .-, .. ]")' :1 c-l.t' -i~katiou :-:y~tem wl1ic·h 

2 will ranl~ or prif•riti;·.··· -~ ··~ ~.;1Jt1- ·.·:.~~-~~·' :-i• ti;;~~ tJ.;;:· [l}'(· H·~·ubtNl 

1i ,--~ lti'1•Y;d•· \ .. .;;11<'1· v···f· 11•1 ... of 
I .. • ,& • • - • - • .'.• • o ~ \ .ito. • •• 
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9~ The department ~l:nll con~n:i.-lnL) othe:· regulator~- proJrams 

which uff(;rt ac·tiYities in fn·~}n-;:atQr w<·tlund5 in<'1udinp·, hut. not 

limited to, any }IC'rm~t:-> :\n(l ,-p:,ro·.-al-: n•: 1nir('d pur:::uant toP. I... 

1fl77, c. 74 (C. 5S:l0~\-J et :0:eq.)~ P. L. 1fl73. c .. 1~5 (C. 13:19-1 

et seq.)~ P. L; lfl77, <·. 75 (C. 5S :llA-1 Pt :Of'(!.). P. L. 1 !l6:!. e. 19 

(C'. 58:Hl.A-j0 e1 seq.) and P. L.l977, c. :!~4- (('. 5~:12 . .:-\-1 etseq.), 

,,·ith tlw fr.=.~hwat~ T y;et1n · :,b penuit prof>•-~:-; e~tabli:-lted · hPrt:-in 

so as to pro,·id(· for a time!~-. eoll'i~:.:nt and roonlinated permit 

proce~s. 

10 . ..:\ny pPr~on J!:i.;y oLt::!1~ .;ndil'i:1! J'l?\·jp"· of a de<'i:-ion n1ach~ 

pur~uaut to sc·C'tioll~ .f.~ ::J, H!:d 1; of tl1i .. al·t i::.- filin~: a petition in 

3 ·the Law Dh·ision (J!' tht· ~~i}~>:rior < ·~.:tr: of x~.,, .. h·r~ey within 

4 30 da:·~ aftrr tLe np:·:·o\:;1.·,,. r•;.i,·c·ti,)~L Ti:·· (•onn ~hall haYe tlu~ 

5 power to muk•· m:cl ellt•·r m: onlPr t•Pf(;rci!l~·. lil(H1ifying·. n11d ell­

f) forcing a~ so motlif1c·d. l'c:::a!li1itJ!.!' for furtl:(•1· ~pecifie e\"iden~?e 

7 or fi)I(11J•!.:.·~. m· 'f'tti~Jg a:-i<.lt·. i:: ,,.Jt:):(~ ol' i11 part, an artion of thtl 

~ departn:ent. Tlw TIIH1in~~ r::· L:t"·i fllt y.:lJir·1·: tlu? tlc·ri:o!!on i~ ha~ed 

H shall lw contlu~in: if :--li)!~ll,·t«·i: Ly ~::ihstalltinl edd(lncc on tlw 

10 record ton,idereJ a' u whoh·. 

3 a . .Agri<:ultm·t· mall<i.:.:.l'L;c-11; pr~:diel'~ rh·t;l!J!J!dltt·.·d pnl'~U<~Ht to 

~ P. L. 19S3, <:. :)l (('. -4- :lC-J -:·t '·-·•·.) uu la11·> '-~<ilneJ. a5:~V .. :'t·d and 

5 taxed pur~unut to P. L. l:IU-f.. l'. -t,;. : ( · .. j-t :~-:2:'.1 et ~eq.): 

f) lr. Emer~t')Hc·y actiYiti .... ~ c·;:: ri· ,1 c.p\ 1t• ll!'Ot 'l'l the~ pulr1ic l!Pahll 

7 and !'Ufety: 

~ c·. ~Iaintel~nl:('t·. rt.•c·ul•<n:c·: ::·J~. 111· 1'4..'1J:;lr «d. rO<i~1~ ··:· pnhli · 
. ' 
' 1 )l 

10 d. :\I~1int l'lWT!C·P ur _!'L'}J~ > : r' :itt!,·(· i r.·i:.: .: ~ i1.11! or ch·( i1w~·· di tdJt·' 

11 lawfully exiqiL~ prior~~ t; .· ··l:•·t·ti' · d;lh:' u,· tL ... ud: 

12 e. :\Iaintr·ll<'1H:e m~t1 r•.·}t"::· ttl . .. tc.,n!' \\'i'ih·l' J·~::lJ:i:...c:J!t•nt fac:i!iti•·:-o 

13 ]a"·fu11y C'Ol1i!tnh't()d !.l!·ior lc_, t!:·· •·11·\·(·ti':•· o!;itc· c1f rLi ... ar~: 

14 f. ~lainteDUll('(l, l'C'C'C:•H ..:t!Ti.l"r i11!' • •: I c·lt:tir t.;· hnildi~:~o: 01' :-"tl:llr>-

15 ttp·e~. nnd a.p}n1l'tfln; 11: •·: ;· .·; · ., .. ,. 1:·-· ~- l::-.<:~1>· ··~·,~tin·.!· :···iCir 

j!) tCI tl:e r•fr'ectin:. dr!'• c"•! 1L] ... ,;,·:: ,,;:.~ 

1i :.:·.~it~ plnn~ alHl ..:nLd>·~ ... i"11' for "-~:ic1; pre1:m!n;·r~• ap!wm-.:1 

l ~ bn:- hl·en app1ied for or r:-:::··-'i\'C:.i 1 1'l11'.;:ua1Jt trJ t' ·'' !n·od~i011 nf P. L. 

l!l Hli:J. <'· 231 (('. -lO:;J;)n-.;, 1 ... , ·~· · ,,;i,:· :u tL~·· (•t!'vC't~.- •. ilar~· o~· tl~i..: 

20 nc·t. ancl whirJ1 baYv l"l~i'l~~\'·:•1 ~~J:;J :q·;wn,·:ll tl1t<n·r•f within 'i\: 

21 ~·l·ii~'.: (If ~·Jl(l<'iJ;,PlJ1 (I~· tl j..; ;i('l. 

•)•) lL St~lt~· or t',:ltL•r:d1~ ,·,~rlf!(·d l'ct;1c1..: \'. l~i(•]t :il't· p];n•TJf-d :lt!< 

:2~ rl~,-~,lopt?d in ei(·t·Ol'l1;ui. •" •::iti; !: e ··X::tic.1na! Ew:ini11!1!C'l!ta1 }>.;]>:-. 
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24: Act of 1969," P. L. 91-190 (42 r. S. C. ~ 4321 et seq.) or with 

25 EsPcutiYe Order Xumber S3, aprlro,·ed Octob~r 5, 1973,-except that 

213 tl1b ('XPniption ~hall ~xpire thn·e year~ after the dRte of enactment. 

27 of this net. or when the departmPnt sN·ure~ the delegation of, or the 

· 2~ g~neral permit to car1 y out the permit juri~diction exercised by, . 

::!~• thP rnit~d Statt\~ .Ariny Corp:o' of Engineers pur~uant to th~ 

30 "Federal ,,.ater Pollutinn COlltrol .\C't'~ (33 r. S. 0. ~1344.) 

31 w1JitbeY€'r i~ earlier: 

32 i. Regulated ac·Lh~iti~:-0 which han: ref'eh'"ed approYal by the 

33 rnite(l States .-\rt11y. Corp~ of En~!"im~t"rs pur~nant to ~.:·ction 404 

34 of tlH· "Fc·n~r~l 'Yater PollutiOll f'ont:-ol .\ct~· (3::: r. s. c .. § 1344), 

· 35 'itJd wLich lmYr reN•iYNl a ~nmt ,.·a!•:er pur~unnt .to the "X ationnl 

36 En\"ironmt>ntal Polif·~; .\ d of l f\f.~: .. ( 42 r. ~. r. ~ 4321 et !i:eq.), ot· 

37 w]:iC'h}1a\·e 1'f'Ct.•iYE:-d a11 fn·=-hwater wl'fJand' related permit~ from, 

3~ or appro,·als by tile depnrtmrnt. prior t0 th~ t?ffecth·e date of thr 

39 art. 

1 12. Tlw dep:u·hne11t ~lwl! m:t1·:P appli('ation to secure the delega­

. ., tion of~ or a general perlllit to carry out, the permit jurisdiction 

3 exercised hy the rnited StatP~ .·\tmy Corps of Engineers pursuant 

4- to tL(' ·' Fedt·ral ". att-r Poll nEon Control _\ct '~ ( 33 r. S. C. § 1344) 

~ witLin ~i:s. montl1~ nf eiHl<:1H!C·llt of thi;; act. 

1 lB. If a pc·r~on do!ateo;; t1!i'" act. the Dep~rtment of En,iron­

., mental Prott-ction may in qit uh, a ci\·il aetion in the nnme of the 

3 St:tte in a rourt of N:>'i11petcnt juri~dic·t!on for injnnrtiYe relief to 

~ Pnf.-,rc·e thj;; act a1Hl to1tr0l1i1,~t fl!1tl preY0nt th[l.t Yiol:.,tifln, and the 

5 ('O~~rt nu1~· pro<~E:-etl in tl10. acti<nl i11 a ~umm'n~· manner. A person 

(} '.dw Y'iolate"' thi~ nrt i~ ~nhi~·(·t to a pf·Jtnlt~· of not lc·s~ than $250.00 

7 1:0~· r.!nre t~1nn ~3.0:u1Jil' f(;1· (•:.·1. :,f!·('ll'"· to h!· collec·tN1 jn a C'h·i1 

S actio11 by a ~ummnry proeeedilH!" uudc>r "'t::le J 'ennlt~· tnforcewcnt 

!! }ay; .. (X .. J. S. ~-\. ::"'. "--1 et ... _,.·!· L or 1n any c-a;;<.· h(·±·orP a court of 

10 competen:· juri~d:c-tion \·:l11~n·~Jt inim:diYf' n~1ir·f had been re-

11 q!.testel1. TLe Law DiYi~ion of tLC' Stiperior Court shall baY(' 

1~ jt~ri:--rlic-tion to enfor~c "'tl~., J•C'nalty enforcement la,v." If the 

18 ,-io1:1tion j~ of a eolltinU~l1'.!' 1!:~tH1"L'. 11 LC}! di!Y durin~: ~-hich it con-

14- thHY' cvn ~t i 1 n~ ~..: =-- an :H1,! i !ii'~ 1 !:· l. , •.·p~i J :· t •'. i.i.ll! 1 d:~tittc:t often ~e. 

1 1•. d 1 ,, . 1 • • f b 14. ~~- . he ep:utment ::·l~•Ll. pr:!·:-:-uaut to t.:~ l• 1'0\1~10ns o t e 

., •• Admiui~tr"t~n? Proe:ednr•· .-\c·t:· P. L. Hi(~. e. -UO ( f". 52 :1-!B-1 

:J f.t ~ec). ). ado~ t proc-•·;.iura1 r::}r ... ~o t~.JT~· out ~l1e }n·o·ri~ion~ of thi~ 

4 act. 

j b; Tl~t• Llt-partHlellt -Ldl. '' ;~1:111 OlH· \"E>nr of tltt" effecti'"t• date of· 

t·; this ac·t. adO}Jt a: a l"t'gTlatir;J! :: li .. t o!· n··:·t t:;fi\ L' ~1~eeie~ wlJicl! are 



~ are indicath·e of fresl1water wetlands and c-onsistent with the 

9 ~reographical region!'! of the State. 

1 15. The department ~hall, within one year of the eft'ecth·e date 

2 of this act~ COnduet a puh]ic- c•ducation program 011 the prOYisions 

3 of this act and its accompanyilif! niles and regulations. 

4 a. The department shall make or cause to be made a prelinrlnary 

5 inYentory of all fresl1water wc·tlai!d area:' in this State on a county 

6 by county basis and file the inYentory with the register of deeds, 

7 county clerk, and munieipa1 clerk, which in\entory shall be mapped 

8 at a scale of one inch Pquals 200 feet. 

9 b. A hearing- shal1 1Je held hy the depart1i1ent after publication 

10 and due notice so that intc-re;.;tNl partie~ may comment on the 

11 in~entory. Afte.r the hearing the· department shall issue :1 final 

12 inYentory wllir·L sLn!l he· -.cut nnc1 kept· by the register of deeds. 

13 county c-lerk and n1nnieipc:d clerk. Legislator~ shall receiYe an 

14 in,·entory of a county or h:girma1 da-:sification for their di"trict:' 

1;) inc·1uding~ botl1 prelin1ina ry aJH1 11na1 in,·entorie:'i unless the le~·is-

16 · lators reque~t not to rereiYP the matc·rials. 

17 c. Before an in,·entory i:-. mndt.) of a eounty, interested persons 

1S may reqne~t the depa,·tn:C'n~ to in,.pect prop(·rty and the dc·part-

19 ment slmll make a writtPn ,n~tl:md t10tc·rminntiou. The detennina-

20 tion ~hall he wndr witLill :!(, t:~~y .. (;ftc-1' tht> reqnl':-t. Compldion of 

21 tLe iln·entory sh[ill nut (1<:lay i:J :; ,]emcnt[ltion of tLi~ act .. 

1 16. a .. -\~ inYe11torie~ of \retlnnd an) conJpldc·d, the inYentories 

2 sLall be usc·d as one of tl1e criteria hy the departwent in issuing· 

3 permit::- .. The· inYt-ntorie::: ~b:.1ll h<: periudic:ally Ul•datc:d e\·ery :five 

4 yeal':s. The· maps, ground ~uryl.·ys and de::;criptiun of wetland~ 

j inclulleu in tile in,·pntorie::- ·:-;hull he :'!UlJwitted to tb1~ resv~:ctiYe 

6 county register of ~..1e(-'U:- aLd :o-:Ual~ b~<:Oli1e a public do~:mue11t 

; aYailal•le to reYiew by any me1ullt>l' of the public. 

8 b. Aerial pLotog1'apL~ ,md ~:;h·1lite H·l<:'mc·try d<1ta reproduction~ 

9 ~hall be made a\·ailable to the· n·~pectiYe county register of deed~ 

10 for cost a::- determined i.Jy tl;e department. 

1 17. As wetlaiJ,d iu,·entoric·::- art' c-ompleted as spe~.:ified in section 

2 . 14, owner~ of record a:o- idL·n~iried by til~ curr~nt. pr01Jerty tax roll 

3 shall be notified of thl' l'O'~ii~le change in tht- sthtu~ of tl1eir 

4 prope.rty. X otifieation sL:tll be ~ n·int(>d on the next property tax bill 

5 mailed to property owuers in tl1e C(I'Ull~Y. It shali co11tail1 informa-

6 tion specifying that a wetland inYentory ba;; been c:Ol1lpleted imcl 

i is on file with tl1e regi~ter of dN·(h. county c:lerk and r~mnicipa1 

~ clerk, and that property owucr~ may be subjc:ct to regulu~ iull 

~ under this act. 
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1 · 18. a. This . act shall not be construed to . abrogate rights of 

. 2 authority otherwise pl'OYided b~· }aw. . . 

3 b. For the purpose~ of d_ctermiriing if there has been a taking of 

4 propert~.; without just compen~ation under :Kew Jersey law~ an 

5 owner of property wbo ha5! ~oug~1t and been denied a permit or has 

6 been made subj~ct to modification or ronditions in the permit u11der 

i this act or tl1e department·~ action or inaction pursuant to this 

8 act may file an action in a (·ourt of co!upetent juri~diction. 

9 c. If the court det('~·n1inc·:o: that· an action of the department 

10 purs~ant to thi~ act conqitutcs a ~aking: of the property of a 

· 11 person then the c·ourt ~lJnll on1t·r ti:e department, at the depart-

12 ment ·s optio11, to do one• or wore of tb<.> following:: 

13 (1) CompC'n~r.te the prop~rty owner foi' tlle full amount of 

14 the lo~t Yalue. 

15 (2) Purchase the }Jl'Opc·rty in the public interest as deter-

16 n1ined before it~ ,·alue "·~~ affettC'd by thi~ act or the depart~. 

17 merit ·s action or inaction 1•ur:::uiu1t to this. act. 

18 (3) :\Iodify it~ action or inaction with respect to the prop-

19 erty so a~ to minimize the detrimental effect to the propert~·'s 

20 · Yaluc. 

21 d. For the lJUrpo~c;; of tLi~ ~ec-tion~ tht:- ,·alue of the property 

22 may not e:xeeeJ tllat ~Jim··· ,._.J,ic-h .th<:> area in dbpute oc-c·u1-'ies in 

. 23 the total parcel of hnlll. or t!;(· Stat0 l)tlualiZL·d <:Ynluation of the 

24- total parcel, multiplictl by t,·.-o~ a' dett·rmined b:· an in5pection of 

25 the mo~t recent a~,e~~ment roll of tLe town!:'Li}' or c·it:: in which 

26 the parcel is locate-(1. 

1 . 1P. There i~ appropri~1tNl to the- depart!nc·nt. tlle sum of $2 

2 million to carry out th£· pro\·i~iou .. of tui~ ad. 

1 20. Tbi~ act shall not take cffH·t m1til ~nc-11 time a~ the dcleg·ation 

2 of, or a g(_)neral pc·rmit to enrr:· ont~ th.: penn:t juri~diction exer-

3 cised b~- the rnited State~ .\rmy Corp~ of Engineers pntsuant to 

4 the '"Federal 'Yate.r Po]lu!ion C'o11trol _\c·f~ (33 r. S. C. ~ 1344.) 

5 . has been secured hy the State of Xew Jersey, except that sections 

6 14, 15, 18 and 19 shall take efi(•c·t im:~·,ec1iat(·1y. From tbe d3te of 

i enactment of fbi~ acL nntil :""U··1i de!(·~nt!on occur:-:. all fre~bwater 

8 wetland~ jurisdictional mll1 1'2:!"".11Jtory determination~ sllaH be 

9 · made by the rnitE:-d StatE-~ Army Corp~ of Engineer~. The dE:-part-

10 Dl<'llt shaH take all nC"tion, lll·c-C';;.o:nry .prior to the effE:-cth·e elate to 

11 implement tlle pro,·i .;;ion5 of tlli~ a('t O!l tb: efft·cth·c cl3te. 
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STATE:\IEXT 

This bill, known a~ the "Freshwater Wetlands Preservation 

Act,'· establishes a comprehensh·e s~·stem to protect, preserve and 

regulate the state ·s ,·alualJle freshwater wetlands. 

Th~ bill is modeled after a wetlands preserYation law in l\fichi­

gan, the onl~· state allowed b~· the federal goYernment to assume 

regulation of wetland~ under the ''Federal ""' ater Pollution Con­

. trol Act." The lef!islation is designed to regulate wetlands de­

velopment in an economically-feasible and environmentally-sound 

manner. 

The bill proddes for a systematic review and management of 

fr~shwaterwetlands by the Department of En,·ironmental Protec­

tion, beginning with a thorough in·~:entory and classification of 

freshwater wetland~ to i-!erve as the criteria for consideration of 

permit issuance. 

The bill establishes a permit process in the department, designed 

to meet federal standard~ for ~tate· assumption of re_gulatory 

responsibilities and to eliminate duplicative pern1it procedures. 

The leg-i5lation appropriate:; ::::2/100,000.00, the present annual cost 

of federal regulation of fre,lm·ater wetlands in Xe,,· Jersey, to the 

department to implerw:nt the· pre~en·ation act 

Th~ bill exempt'! a number of wetlands acth-ities, includin~· 

certaiH agTiculturt- management practices. emergenc:· actiYities to 

}Jrotect the public health and ,nfety, and maintenance and recon­

struction of roads and huildin~·s lawfully existing prior to the 

effecth·e date of this act. 

The bill establishes an equitable mitigation program and fresh­

water wetland:o:: classification rating ~~-~tem undE-r the management 

of the commissioner of the department. to proYide fair compensa­

tion for the environn1ental Yalne of freshwater wetlands affected 

by the granting of a department pern1it. 

The bill ''ould take effert upon delegation of the permit jurisdic­

tion of the rnited States Army Corps. of EngineE-rs under section 

40-! of the ''Federal ". ater Pollution Control Act.'· 

X~-\ TrR.\L RESOrRCES 

. Prodde:;o for the rel.!ulation of fre~hwater wetland~ hy the State. 
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STATE OF NEW JERSEY 
INTRODUCED !!ARCH 13, 1986 

By Assemblywoman OGDEN, Assemblymen BENNETT, SCiiUBE_R~ 

WEIDEL, Assemblywoman-RANDALL, Assemblymen FRELING­

HUYSEN, KERN, Assemblywoman DONOVAN, Assemblymen 

GENOVA, P ALAIA, ROONEY, Assemblywoman MUHLER; 

Assemblyn1en S~!ITH, FELICE, DARIO, ])IAZUR, ARANGO, 

CATRILLO, GARGIULO, FRANKS, .Assemblywoman S~IrrH, 

Assemblyman BAER and Assemblywoman CRECCO 

AN AcT concerning the regulation of freshwater wetlands, supple­

menting Title 13 of the Revised Statutes, and n1aking an ap­

propriation~ 

1 BE IT ENACTED by the Senate and General.A.ssembly of the State 

2 of New Jersey: 

1 1. This act shall be known and may be cited as the "Freshwater 

2 Wetlands Act." 

1 2. a. The Legislature finds that freshwater wetlands play an 

2 integral role- in maintaining the quality of life_ through material 

3 contributions to the water quality and supply of the State, its 

4 economy, food supply, and fish and wildlife resources by: 

5 (1) Serving as an integral and invaluable component of the 

6 surface ,yater systems of the State, which function to support the 

7 biological viability and natural and finite emuent purification ca­

S -pacity of surface and ground waters, to the benefit of the general 

9 public; 

10 (2) Providing a natural means of flood and storm damage pro-

11 tection through the absorption and storage of wa.ter during high 

12 runoff periods and through the reduction of flood crests, thereby 

13 protecting against the loss of life and property; 
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14 .· . (3) Serving as a buffer zone he tween rlry land and water courses, 

15 thereby retarding soil erosion ; 

16 . ( 4) Pro,·iding essential hreedi11 g, spawning, tu~sting and winter-

17 ing habitats for a ntajor portion of the State's fish and wildlife, 

18 including migrating birds. endangered species, and conuuercially 

19 and recreationally in1portant "ildlife; and 

20 . ( 5) ~Iaintaining critical hase flow to surface waters fhrough the. 

21· gradual release of stored flood waters and ground water~ particu-

22 larly during drought periods. 

23 b. The Legislature further finds that: 

24 (1) While the State has acted for the public ben.efit to protect 

25 coastal wetland areas, it has not, except indirectly, taken concom-

26 itant action to protect the State~s inland water'\\·ays and wetlands; 

27 that in this the n1ost densely populated State, located in the North-

28 east corridor where pressures· for conl.IIlercial and residential 

29 development define the pace and pattern of land use, and while 

30 wetland consen·atiou is· a matter of State concern because a wet-

31 land in one jurisdiction may he· affected by acts on a river, lake, 

32 strean1 or wetland ofauother jurisdiction, it is consistent with the· 

33 public interests to establish a progra1n for the systematic re\·iew 

34 . of activities in and around· freshwater wetlands areas to provide 

35 predictability in the protection of the finite and valuable resource. 

36 (2) The public benefits arising fron1 the natural functions of 

37 wetlands, and the public harnt from wetland losses, are distinct 

38 from and often exceed the private value of \\·etland areas. 

39 (3) It shall be the policy of the State to preserve the purity 

40 and integrity of freshwater wetlands from randon1, unnecessary. 

41 or undesirable alteration or disturbance. 

42 (4) In an effort to preserve and protect freshwater wetlands 

43 areas it is important that the State secures, as expeditiously. as 

44 possible, the assumption of ·the permit jurisdiction exercised by 

45 the United States Army Corps of Engineers pursuant to the "Fed-

46 eral Water Pollution Control .A.ct," (33 U. S. C. s. 1344). 

1 3. As used in this act: 

2 a. "Buffer" or "buffer zone" means an area of land adjacent to a · 

3 · freshwater wetland which serves to protect the wetland from ad-

4 verse impacts or serves as an ~tegral component of the wetlands 

5 ecosystem; 

6 b. "Commissioner" means the Comn1issioner of the Department 

7 of Environmental Protection ; 

8 c. "Department" means the Department of Environmental Pro-

9 tection; 
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10 d. "Envirolilnental conuuissiou !' means a municipal ad,·isory 

11 body created pursuant toP. L. 1P68, c. 245 (C. 40:56A-1 et seq.); 

12 e. "Freshwater wetland'· means an area that is inundated or 

13 saturated by surface water or g-round water at a frequency anll 

14 duration sufficie11t to support. and tha( under nor1nal circmnsta11ces 

15 doe~ support aquatic life or a pre\·alence of ,·egetation typically 

16 adapted for life in :saturated soil conditions, conunonly known as 

17 hydrophytic vegetation; 

18 f. "Freshwater wetlands pern1if. 1ueans a pern1it to engage in 

19 a regulated acth·ity issued pursuant to the provisions of this act; 

20 g. ''Hazardous substances'' means those substances enmnerated 

21 in section 3of P. L. 1976, c. 141 (C. 58 :10-23.lb); 

22 h. "Hydrophyte'· n1eans plant life adapted to growth and repro-

23 duction under periodically saturated root zone conditions c.luring 

24 a significant portiou of the growing season; 

25 i. "Linear de,·elopment'' 1ueans land uses such as roads, sewerage 

26 and stornnvater n1anagen1ent pipes, gas and water pipelines, elec-

27 · tric, telephone and other transmission lines, and the rights- of-

28 ways therefor whose basic function is to connect two points to 

29 serve a public purpose. Linear development shall not be construed 

30 to n1eau residential, con1n1ercial, office or industrial buildings and 

31 associated roadways or utilities; 

32 j. "Person'' includes corporations, c01npanies, associations, so-

33 cieties, firms,. partnerships and joint stock companies as well as 

34 individuals, unless restricted by the context to an individual as 

35 distinguished fron1 a corporate entity or specifically restricted 

36 to one or some of the above enmnerated synonyn1s and includes 

37 agencies of this ~tate, the Unitec.l States, any other state of the 

38 United States, and any foreign country or govern1nent lawfully 

39 owning or possessing property within this State; 

40 k. "Regulated activity!' means an activity which would alter a 

41 freshwater wetland in auy of the following ways: 

42 (1) The remoYal, excaYatiou, disturbance or dredging of soil, 

43 sand, gravel, or aggregate material of any kind: 

44 (2) The drainage or disturbance of the water level or water 

45 table; 
46 (3) The dumping, discharging or· filling with any materials; 

47 ( 4) The driving of pilings, or the erection of buildings or struc-

48 tures ·of any kind; 

49 (5) The placing of obstructions whether or not they interfere 

50 with the flow of water : 

51 (6) The destruction of plant life including the cutting of trees, 
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except when performed to the nrinimum extent feasible in connec­

tion with survey soil borings for environmental investigations. 

4. a. A person proposing to engage in a regulated activity may, 

prior ·to applying for a freshwater wetlands permit, request from 

the department a letter of interpretation to establish that the site 

of the regulated activity is in fact located in a freshwater wetland. 

b. A person proposing to engage in a land use within a buffer 

zone may, prior to applying for a buffer zone waiver pursuant to 

section 6· of this act, request from the department a letter ()f inter-
. . 

pretation to establish that the site of the land use is in fact located 

in the buffer zone. 

c. Within 20 days after receipt of a request for a letter of in­

terpretation, the department may require the submission of any 

additional information· necessary to issue the letter of interpre­

tation. 

d. If no additional information is required, the department shall 

issue a letter of interpretation within 30 days of receiving the re­

quest. 

e. If additional information is required the department shall 

issue a letter of intei]l~etation within 45 days of receipt of the 

information. 

f. If a. __ pe~son requesting the letter has not made a reasonable 

good faith e:ffort to provide the department with information suf­

ficient to make a determination, the department shall issue a letter 

of interpretation requiring the application for a freshwater wet­

lands permit. . 

g. The department may charge a fee for reviewing the informa­

tion submitted and for issuing a letter of interpretation. 

5. a. A- person proposing to engage in a regulated activity shall 

apply .to the department for a freshwater wetlands permit, for a 

fee not to exceed. the cost of reviewing and processing the appli:­

cation, on forms and in the manner prescribed by the commissioner 

pursuant to the "Administrative Procedure Act," P. L. 1968, c. 410 

·(C. 52:141J.;-1 et seq.). An agency of the State :proposing to engage 

in -a regulated activity also shall apply to the department for a 

freshwater wetlands permit on forms and in a manner prescribed 

by the commissioner, but shall not_be required to pay a fee there­

for. The application shall include at least the following: 

(1) A plan of the site containing all proposed developn1ent 

activities and a written description of the proposed regulated 

activity, the total area to be modified, and the total area of the 

freshwater wetlands to be affected. 
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15 (2) Verification that a notice has been forwarded to the clerk, 

16 environmental commission and planning board of the municipality, 

17 and the planning board of the county, and landowners within 200 

18 feet of the site of the proposed regulated activity which notice 1nay 

19 he filed concurrently with notices required pursuant to P. L. 1975, 

) 20 c. 291 (C. 40:55D-1 et seq.) wherein the regulated activity is to 

21 occur, which notice shall describe the activity and advise these 

22 instrumentalities of local government of their opportunity to suh-

23 mit comments to the departn1e~t; 

24 (3) Verification that notice has been published in a newspaper 

25 of local circulation. 

26 ( 4) A statement detailing any potential adverse en\'ironmental 

27 effects of the regulated actiYity ai1d what measures may be neces-

28 sary to mitigate those effects. 

29 b. The departn1ent shall, after according consideration to the 

30 comments of the environmental commission and planning board of 

31 the county wherein the regulated activity is to take place, federal 

32 and State agencies of con1petent jurisdiction, other affect~d munici-

33 palities and counties, and the general public, issue a freshwater 

34 wetlands permit only if it finds that the regulated activity does 

35 not constitute linear development and the activity meets all of the 

36 following: 

37 (1) Requires access to water or freshwater wetlands or is water 

38 dependent as a central element of its basic function; 

39 (2) Has no prudent and feasible alternative site which does rtot 

40 involve freshwater wetlands or a significantly reduced area of 

41 freshwater wetlands; 

42 (3) Does not result in an unacceptable disruption to wetland 

43 resources. In determining whether a disruption to the wetland 

44 resources is unacceptable, the findings set forth in section 2 of 

45 this act shall be considered; 

46 ( 4) Is in the public interest, is necessary to realize the benefits 

47. derived froin the activity, and is otherwise lawful. 

48 c. To assist in determining whether the activity is in the public 

49 interest, the applicant ·shall provide information comparing the 

50 benefits which may reasonably be expected to accrue from the 

51 proposal and the reasonably forseeable adverse effects of the 

52 activity. The decisionby the department shall reflect the national 

53 and State concern for the protection of natural resources from 

54 pollution, impairment and destruction .. ·The following criteria shall 

55 be considered: 

56 (1) The relative extent of the public and private need for the 

57 proposed activity; 
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58 (2) The availability of feasible and prudent alternative loca-

59 tions and methods to accon1plish the expected benefits from the 

60 activity; 

til (3) The extent and pern1aneuce of the beneficial or ·detrimental · 

62 effects which the pi·oposed activity may have on the public au<.l 

63 private uses to which the area is suited, including the benefits the 

64 wetland provides; 

. 65 · ( 4) The probable itnpact . of each proposal in relation to the 

66 cumulative effect created by other existiug aud anticipated activi-

67 ties in the· watershed; 

68 ( 5) The probable iiupact on recognized historic, cultural, sceuic, 

(}9 ecological, or recreational ·values and ou the public health or fish 

70 and wildlife ; 

71 ( 6) The size of the wetland which may be affected; 

72 (7) The amount of the ren1aining wetland in the general area; 

73 ( 8) Proximity to any waterway; and, 

74 (9) The economic value, both public and private, of the proposed 

75 land change to the general area. 

76 d. If the regulated activity constitutes linear developn1ent the 

77 departtnent shall issue a freshwater wetlands pern1it only if: 

78 ( 1) The existing hytlrologic function of t~1e wetland .will be 

79 maintained to the maxin1um an1ount feasible; 

80 (2) There is no prudent and feasible alternative site for the 

81 activity that is not a freshwater wetland or which affects a signifi.:. 

82 cantly reduced area of freshwater wetlands; 

83 (3) The alignment of the proposed activity is located in existing 

84 transportation rights-of-way to the maximum _extent practicable; 

85 and 

86 ( 4) The proposed acth·ity ·will not facilitate additional develop-

87 ment in freshwater wetlands or promote degradation of freshwater 

88 wetlands. 

89 e. The department may use the National Wetland Inventory 

90 maps prepared by the United States Fish and Wildlife Service for 

91 the State, and the county soil surveys prepared by the Soil Con~ 

92 servation Service of the United States Department of Agriculture, 

93 or any other maps or infom1ation which will aid the department 

94 in its review. 

95 f. If a freshwater wetlands permit is approved and issued pur ... 

96 suant to the provisions . of this act the department n1ay reduce or 

97 eliminate the buffer zone as required to accommodate the approved 

98 use. 

99. g. Under all circUmstances the department shall require that, 
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100 as a condition of the freshwater wetlands permit, all appropriate 

101 measures have been carried out to niitigate adverse environn1ental 

102 impacts, .restore vegetation, habitats, and land and water features, 

103 prevent sed.in1entation and erosion and minin1ize the area of fresh .. 

104 'water wetlands Jisturbance. The departn1ent may require the 

105 creation or restoration of an area of freshwater wetlands for 

106 regulated activities or a11y other special conditions the departluent 

107 deems necessary. 

108 h. The departmeut ~hall require a person applying. for a permit 

109 or in receipt of a permit to provide any inforn1ation the departmen! 

110 reasonably requires to assure con1plial1ce ,,~ith the provisions of 

111 this act. Upon reaso11able cause or obtaining a search warrant, 

112 the departn1ent mayenter the premises wherein a regulated activ-

113 ity is located or where the information required under this sub-

114 section is located. 

1 6. a. There shall Le a buffer zone adjacent to freshwater \Vet-

2 lands which shall ha \·e the following purposes: 

3 (1) Ecological trausition zone from uplands to wetlands which 

4 is an integral portion of the wetlands ecosysten1, providing tenl-

5 porary refuge for wetlauds fauna during highwater episodes, 

6 critical habitat for aniluals dependent upon but not resident iu 

7 wetlands, anJ slight variations of wetland boundaries over tin1e 

8 due to hydrologic or climatologic effects; 

9 (2) Sediment and storm water control zone to reduce the im-

10 pacts of development upou wetlands and wetlands species; 

11 b. The following a \"'erage buffer zone distances shall be applied 

12 by the department in considering applications for buffer zone 

13 waivers under subsection d. of this section: 

14 (1) 300 feet for hazardous and solid waste facilities, industrial 

15 facilities as regulated under the "Environmental Cleanup Respon-

16 sibility Act," P. L. 1983, c. 330 (C. 13 :lK-6 et al.), office or com-

17 mercia! developtnents greater than 100,000 square feet in floor 

18 space, and residential subdivisions or developments greater than 

19 100 units ; 
20 (2) 200 feet for office or conrmercial developments greater than 

21 50,000 square feet iu floor space, residential subdivisions or de-

22 velopments of greater than 50 u_nits, and linear development; 

23 ( 3) 100 feet for commercial or office developments of 50,000 

24 square feet of floor space or less, and residential subdivisions or 

25 developn1ents of less tha11 51 but more than one unit. The actual 

26 buffer zone distance shall be delineated in such a way as to maxi-

27 mize the protection of freshwater wetlands, with an average buffer 
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28 zone meeting the criteria establishe(l in paragraphs (1) through 

29 (3) of this subsection, so that the wetlands protection provid~d by 

30 the buffer zone will he essentially consistent throughout_ the zone, 

31 with a minimum distance of 20 feet in aoy section of the buffer zone .. 

32 · c. A person proposing to ei1gage in a land use described in sub-

33 section b. of this section within 300 feet of a freshwater wetland 

34 shall apply to the department for a determination as to the ap-

35 plicable presumed buffer zone for the proposed use, for a fee of 

36 $25.00 per application. The application shall describe the proposed 

37 land use with respect to the criteria in subsection b. of this section 

38 and incl:ude a map showing the freshwater wetland boundary, the 

39 proposed land use and the proposed freshwater wetland buffer. 

40 The department shall notify the applicant of the applicable buffer 

41 zone for the proposed h1nd use, within 30 days of the receipt of 

42 the application. 

43 d. A person proposing to engage h1 a land use described in sub-

44 section b. of this section within a buffer zone shall apply to the 

45 department for a ·buffer zone waiver, for a fee_ not to exceed the 

46 cost of reviewing and processing the waiver application, on forn1s 

47 and in the manner prescribed by the commissioner _pursuant to the 

48 _ "Admiriistrative Procedure Act," P. L. 1968, c. 410 (C. 52 :14B-l 

49 et seq.). An agency of the State proposing to engage in such_ a 

50 land use ill a buffer zone shall also apply to the department for a 

51 buffer zone waiver on forn1s and in a manner prescribed by the 

52 commissioner but shall not be required to pay a fee therefor. The 

53 · waiver application shall include at least the following: 

54 (1) A plan of the site containi.pg all proposed developn1ent. 

55 activities and a written description of the proposed. land use, the 

56 total areas to be modified, and the total area of the buffer zone to 

57 be affected; 

58 (2) Verification that a notice has been forwarded to the clerk, 

59 _environmental commission, and planning board of the municipality, 

60 and the planning board of the county wherein the land use is to 

61 · occur, which notice shall describe the land use and advise these 

62 instrumentalities of local govermnent of their opportunity to sub-

63 mit comments to the department; 

64 (3) A statement detailing any potential adverse environmental 

65 effects of the land use on the freshwater .wetlands and what mea-

66 sures may be· necessary to mitigate those effects. 

67 e. The department shall, after according consideration to the 

68 . comments of the environmental commission and planning board of 

69 the municipality and the planning board of the county wherein the 
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70 land use is to take place, and the general puhlic, issue a buffer 

71 zone waiver only if it finds that the land use: 

72 (1) 'Yill have no ach·erse impacts on the freshwater wetlands, 

73 and maintains the. purposes set forth in subsection a. of this sec-

7 4 tion as well as the protection of endangered and threatened species 

75 as listed by the departtnent; or 

76 (2) Is necessary to aYoid an extraordinary hardship on the 

77 applicant brought· about by· circumstances peculiar to the subject 

78 property, or to meet a compelling need of such importance to the 

79 public as to o\·erride the public intent in protecting freshwater 

80 wetlands as established by this act, provided that the impact on 

81 freshwater wetlands is minimized. 

82 f. This waiver shall permit a reduction of the average buffer 

83 zone distance by no more than 80% or to a minimum of 20 feet, 

84 whichever is larger, except where the land use is a State, county or 

85 local roadway, or a storn1water n1auagement facility, in which case 

86 the waiver may permit further reduction of average buffer. zone 

87 distances if there is no prudent and feasible alternative location 

88 and the roadway or stormwater management facility will result 

89 in minimum feasible adYerse impacts on the freshwater wetlands. 

90 g. If the department detE~rinines and sustains proof that the 

91 buffer zone distance as provided in subsection b. of this section is 

92 insufficient to protect habitat critical to elidangered or threatened 

93 species as listed by the department or a n1ajor concentration of 

94 wildlife or to sufficiently attenuate sediluentation and stormwater 

95 impacts upon the wetlands, the department may require additional 

96 average buffer zone distances Up to 100 feet. 

1 7. a. The department shall consolidate. wetlands related aspects 

2 of other regulatory programs which affect activities in freshwater 

3 wetlands including, but not limited to, sewer extension approvals 

4 required pursuant toP. L. 1977, c. 74 (C. 58:10A-1 et seq.), per..: 

5 mits required pursuant to P. L. 1973, c. 185 (C. 13:19-1 et seq.}, 

6 and any permits and approYals required pursuant to P. L. 1977, 

7 c. 75 (C. 58:11A-1 et seq.) and P. L. 1962, c. 19 (C. 58:16A-50 et 

8 seq.), with the. freshwater wetlands permit process established 

9 herein so as to provide a timely, consistent and coordinated permit 

10 process. 

11 b. Within 60 days after receipt of the completed application and 

12 fee, the department may hold a hearing. If a hearing is held, it 

13 shall be held in the county wherein the wetland is located, when-

14 ever practicable. The department may approve or disapprove a 

15 permit application without a public hearing unless a person requests 
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16 a hearing, in w~ritiug, within 20days after the publication of notice 

17 of the permit application in the ~ulletin of the department. 

·18 c. If a hearing is not held, the department shall approve or 

19 disapprove a pernrit application within 90 days following the date · 

20 that the application is deen1ed cmuplete; or within 180 days of 

21 submittal, whichever is sooner. If a hearing is held, the depart-

22 ment shall approve or disapprove the pern1it application, request 

23 modification in the application, or deny the permit within 90 days 

24 of the hearing. If the departn1ent approves the permit, the de-

25 partment shall send notice thereof to the applicant. If the depart-

26 ment denies, or requests a ntodification of, the permit application, 

27 the department shall send notice thereof to the applicant. The 

28 department may approve a permit imposing conditions necessary 

29 for compliance with this act. If the departn1ent does not approve 

30 or disapprove the pern1it within the time provided by this subsec-

31 tion, the permit shall be considered approved and the departinent 

32 shall be considered to have made the detertninations required under 

33 subsection b. of section 5 of this act. The actiontaken by the de-

34 partment under this section may be appealed in· accordance with : 

35 the "Administrative Procedure Act." 

36 d. Fees for the freshwater wetlands permit and. buffer zone 

37 waiver shall be those established in sections 5 ·a11d 6 of this act, 

38 plus the fees charged for thos~ pern1its, as required, en\unerated 

39 in subsection a. of this section. 

1 8. a. If a freshwater wetlands permit is denied, the owner of 

2 re.cord of the property affected. may request, and the local tax · 

3 assessor shall provide that, this fact· be taken into account when 

4 the property is valued, assessed and taxed for property tax pur-

5 poses. 

1 9. a. Any person may obtain review of a decision made pursuant 

2 to sections 4, 5, 6, or 7 of this act by the Office of Administrative 

3 · Law by filing a petition with the Office in accordance with the 

4 "Administrative Procedure Act," P. L. 1968, c. 410 (C. 52:14B-1 

5 et seq.). 

6 b. Any person may obtain judicial review of a decision made 

7 pursuant to sections 4, 5, 6 or 7 of this act by filing a. petition in 

8 the Appellate Division of the Superior Court of New Jersey within 

9 30 days after the approval or rejection. The court shall have the 

10 power to make and enter an order enforcing, modifying, and en-

11 · forcing as so modified, remanding for further specific evidence 

12 . or findings, or setting aside, in whole or in part, an action of the 

13 department. The findings of fact on which the decision is based 
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14 shall be conclusive if supported hr ~uhstantial P.vidence on the 

15 record considered as a whole. 

1 10. · a. WheneYer, on the basis of any· information available to 

2 him, the comn1issioner finds that any person is in violation of any 

3 provision of this act, or any rule, regulatton . or permit issued 

4 pursuant to this act he shall : 

5 ( 1) Issue an order requiring any such person to comply in ac-

6 cordance with subsection b. of this section; or 

7 (2) Bring a civil action in accordance with subsection, c. of this 

8 section; or 

9 (3) Levy a civil administrative penalty in accordance with suh-

10 section d. of this section ; or 

11 ( 4) Bring an action. for a civil penalty in accordance with sub-

12 section e. of this section ; or 

13 ( 5) Petition the Attorney General to bring a criminal action in 

14 accordance 'vith subsection f. of this section. 

15 Use of any of the remedies specified under this section shall not 

16 preclude use of any other ren1edy specified. 

17 b. 'Vhenever, on the basis of any information available to hin1, 

18 the cmnmissioner finds that any person is in violation of au~.,. pro-

19 vision of this act, or of any rule, regulation or permit issued pur-

20 suant to this act, he may issue an order: ( 1) specifying the pro-

21 vision or provisions of this act, or the rule, regulation or permit 

22 of which he is in violation; (2) citing the action which caused such 

23 violation; (3) requiring compliance with such provision or pro-

. 24 visions; and ( 4) giving notice to the person of his right to a hear-

25 ing on the matters contained in the order. 

26 c. The commissioner is ·authorized. to· commence in a civil action 

27 in Superior Court for appropriate relief from any violation of 

28 this act or of a permit issued hereunder. Such relief may include, 

29 singly or in combination: 

30 (1} A temporary or permanent injunction; 

31 (2) Assessment of the violator for the costs of any investigation, 

32 inspection, or monitoring survey which led to the establishment 

33 of the violation, and for the reasonable costs of preparing and 

34 litigating the case under this subsection; 

35 (3} Assessment of the violator for any cost incurred by the 

36 State in removing, correcting or terminating the adverse effects 

37 upon the wetland resulting fron1 any unauthorized activity for 

38 which the action under this subsection may have been brought; 

39 ( 4) Assessment against the violator of compensatory damages for 

40 any loss or destruction of wildlife, fish or aquatic life, and for any 
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41 other actual damages caused by an unauthorized activity: . .A.ssess-

42 1nents under this· subsection shall be paid to the State Treasurer, 

43 except that compensatory dan1ages shall_ be paid by specific order 

44 of the· court to any persons who ha\·e heen aggrieved by the un­

·45 authorized disch_arge ; 

46 d. The comn1issioiler is authorized to assess a ·civil penalty of 

47 not more than $10,000.00 for each ,·iolatiou and each day during 

48 which such violatio11 continues shall constitute an addition~}, sep-

49 arate and distinct offense .. Any amount assessed under this sub-

50 section shall fall within a range established by regulation by the · 

51. conunissioner for ,·iolations of similar type, seriousness and dura- · 

52 tion. No assessment shall he levied pursuant to this section until 

53 after the discharger has been notified by c~rtified. mail or personal 

54 service. The notice shall include a reference to the section of the · 

55 . statute, regulation, order or pern1it condition violated; a concise 

56 state1nent of the facts alleged to constitute a violation; a statement . 

57 of the amount of the ch·il penalties to be imposed; and a staten1ent 

58 of the party's right to a hearing. The ordered party shall have 20 

59 days from receipt of the notice within which to deliver to the 

60 collliilissioner a written request for a hearing. After the hearing · 

61 and upon finding that a violation has oceurred, the commissioner 

62 may issue a fiilal order after assessing the an1ount of the fine · 

63 specified in the notice. If no hearing is requested, then the notice 

64 shall become a final order after the expiration of the 20-day period. 

65 Payment of the assessn1ent is due when a final order is issued or 

66 the notice becomes a final order. The authority to ]evy an admin-

67 istrative order is in addition to all other enforcement provisions 

68 in this act, and the payment of any assessment shall not be deemed 

69 to affect the availability of any other enforcement provisions in 

70 connection with the violation for which the assessment is levied. 

71 Any civil penalty assessed under this section may be compromised 

72 by the commissioner upon the posting of a performance bond by 

73 the violator, or upon such tern1s and conditions as the commissioner 

74 may establish by regulation. 

75 e. Any person who violates this act or an administrative order 

76 · issued pursuant to subsection b. or a court order issued pursuant 

77 to subsection c., or who fails to_ pay an administrative assessment 

78 in full pursuant to subsection d. shall be subject upon order of a 

79 court to a civil penalty not to exceed $10,000.00 per day of sueh 

80 violation, and. each day during which the violation continues shall 
i 

81 constitute a separate violation. Any penalty incurred under this 

82 subsection may be recovered with costs in a summary proceeding 
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83 pursuant to "the penalty enforeeme11t law'" (X. J. S. 2A ~5g.,_1 

84 et seq.). The Superior Court shall ha,·e jurisdiction to enforce 

85 "the penalty enforcement law" in conjunction with this act. 

86 f. Any person who "·ill fully or negligently violates this act shall, 

87 upon conviction, he guilty of a crin1e of the fourth degree and shall 

88 be punished· by a fine of not less than $2,500.00 nor more than 

89 $25,000.00 per day of violation, or by imprisonment for not nlOre 

90 than one year or by both. Punishn1eut for a second offe.nse 

91 under this subsection shall be a fine of not less than $5,000.00 nor 

92 more than $50,000.00 per day of violation, or by imprisonn1ent for 

93 not more than two years, or both. . .Any person who knowingly 

94 makes a false statement,. representation, or certification in any 

95 application, record, or other document filed or required to be main-

96 tained under this act shall, upon conviction, be subject to a fine 

97 of not n1ore than $10,000.00 or hy imprisonment for not more 

98 than six months, or both. 

99 g. In addition to the penalties prescribed in this section, a notice 

100 of violation of this act shall be recorded on the deed of the property 

101 wherein the violation occurred, oil order of the conunissioner, by 

102 the clerk or register of deeds and n1ortgages of the county wherein: 

103 the affected property is located and with the clerk of the Superior 

104 Court and shall remain atached thereto until such time as the vio-

105 lation has been remedied and the comntissioner so orders. 

1 11. The following actiYities are exempt fron1 the provisions of 

2 this act: 

3 a. Agriculture management practices recommended pursuant to 

4 P. L.1983, e. 31 (C. 4:1C-1 et al.) on landsvalued, assessed and 

5 taxed pursuant toP. L.1964, c. 48 (C. 54:4-23.1 et seq.) and actively 

6 cultivated or used for production agriculture; · 

7 b. Regulated activities which have receh·ed individual permit 

8 approval or a finding of no jurisdiction by the United States Arnty 

9 Corps of Engineers pursuant to section 404· of the "Federal Water 

10 Pollution Control Act" (33 U. S. C. § 1344), and which haYe re-

11 ceived a grant wah·er pursuant to the "Xational Environn1ental 

12 Policy Act of 1969," (42 U.S. C. ss. 4321 et seq.) and which have 

13 received all freshwater wetlands related permits from, or ap-

14 proYals by, the department, prior to the effective date of this act. 

15 e. Areas regulated as a coastal wetland pursuant to P. L. 1970, 

16 c. 272 (C. 13 :9A-1 et seq.). 

17 d~ State or federally funded roads which are planned and de-

18 veloped in accordance with the "National Environmental Polic~' 

19 Act of 1969,'' ( 42 U. S. C. ss. 4321 et seq.), section 404 of the 
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20 "Fed.eral Water Pollution Control ~\ct.'' (33 U. S. C. s. 1344) and 

21 ·with Executive Order Kun1her 53, approved October 5, 1973. 

22 e. Regul~;Lted activities on land under the jurisdiction of· the 

. 23 Pinelands Commission pursuant toP. L. 1979, c. 111 (C. 13:18A-1 

24 · et seq.) provided the Pinelands Con1n1ission shall adopt regula-

25 tions to regulate activities in freshwater wetlands within its juris,. 

26 diction-in a manner consistent with the purposes of 'this act .. 

· 27 f. Regulated act~ vi ties on land under the jurisdiction of the 

28 Hackensack Meadowlands Development Con1nrission pursuant to 

29 P. L. 1968, c. 404 (C. 13:17-1 et seq.). 

30 g. The . harvesting of . peat for the commercial production of 

31 peat moss. 
1 12. a. The department may, after notice and opportunity for 

2 a hearing, issue general permits on a Statewide or county basis 

3 for the following categories of activities if the department deter-

4 mines that the activities will cause only minimal adverse environ~ 

5 mental impacts when performed separately, and will have only 

· 6 minimal cumulative adverse in1pacts on the environment: 

7 (1) Emergency activities carried out to protect the public health 

8 and.safety; 
9 (2) Maintenance, reconstruction, or repair of roads or public 

10 utilities lawfully existing prior·to the effective date of this act or 

11 permitted under this act; 

12 (3) Maintenance or repair of active irrigation or drainage 

13 · ditches lawfully existing prior to the effective date of this act or 

14 permitted under this act; 

15 . (4) Maintenance and repair of storn1 water manage1ne11t facili-

16 ties lawfully constructed prior to the -effective date of this act or 

17 permitted under this act ; 
18 ( 5) Maintenance, reconstruction or repair of buildings or struc-

19 tures lawfully existing prior to the effective date of this act or 

20 permitted under this act; 

21 (6) Appurtenant improvements 01 additions to residential dwell-

22 ings lawfully existing prior to the effective date of this act, pro-

23 vided that the improvements or additions require less than a cunlu-

24 lative surface area of 750 square· feet of fill and shall not result 

25 in new alterations to the freshw~ter wetlands outside of the fill 

26 area; 
27 . (7) An activity which would ordinarily be regulated under the 

28 provisions of this act but which is proposed for a freshwater wet-

29 land less than three acres in size and not contiguous to a surface 

30 water tributary; 



15 

31 (8) 'Vater supply facilities planned, designed, acquired andcon-

32 structed in a manuer consistent with the Xew Jersey Statewide 

33 Water Supply Plan. 

1 13. a. The deparbuent shall, pursuant to the proYisions of the 

2 "Administrative Procedure ACt," adopt rules and regulations to 

3 carry out the provisions of this act. 

.4 b. The departn1ent shall, within one year of the effective date 

5 of this act, adopt as a regulation a list of vegetatiYe species ~hich 

6 are classified as hydrophytes, as defined in section 3 of this act, 

7 which are i11dicative of freshwater wetlands and consistent with 

8 the geographical regions of the State. 

9 c. The department shall within 180 days of enactment of this 

10 act, forward to the clerk of each n1unicipality copies of the appro-

11 priate National 'Vetlands Inventory maps prepared by the United 

12 States Fish and "\Vildlife Service for the State and direct the clerk 

13 to notify the residents of the n1unicipality of the availability for 

14 inspection of these n1aps, by publication in a newspaper of general . 

15 circulation. 

16 d. The departu~ent shall take appropriate action as necessary 

17 to secure the assmnption of the permit jurisdiction exercised by 

18 the United States Army Corps of Engineers pursuant to the 

19 "Federal 'Vater Pollution Control Act," (33 U. S. C. s. 1344). 

20 e. The department shall, within one year of the effective date 

21 of this act, conduct a public education progran1 on the provisions 

22 of this act and its accon1paying rules and regulations. 

1 14. Counties, municipalities or any political subdivision thereof 

2 shall not regulate activities in freshwater wetlands in a manner 

3 inconsistent with the provisions of this act, but are encouraged 

4 to control land uses· in a manner that p1·otects the long term via-

5 bility and public ,,.ah.1es of land regulated under this act. 

1 15. a. The . department shall, within two· years of enactment of 

2 this act, prepare and submit a report to the Governor, to the Presi-

3 dent of the Senate and the Speaker of the Gei1eral Assen1bly, and 

4 to the Senate Energy and Environment Committee and the .Assem:-

5 bly Environmental Quality Conuuittee, or their designated suc-

6 cessors. The report shall describe: 

7 (1) The success or failure of mitigation measures perfortp.ed in 

8 actual developn1ent situations, both within the State and in other 

9 states, and the nature thereof, as well as the current state of the 

10 art techniques used for mitigation; 

11 (2) Recommendations for legislative or administrative action$ 

12 necessary to ensure the long ter1n preservation of freshwater wet-
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13 ·lands fron1 damage and d~gradation resulting from land use activi-

14 · ties, pollution, and. hydrologic ·changes which occur in upstrean1 

15 regions of the sa1ne watersheds of particular freshwater wetlands. 

16 b. The departn1e1it shall subnut, within 18 n1onths of the enact-

17 ment of this act and after public hearing, a draft report containing 

18 the findings and recommendations required in subsection a. of this 

19 section. The information obtained at the public hearing shall be 

20 considered in the final report. 

1 16~ The object, . design, and purpose of this act being the pro- . 

2 tection of the freshwater wetlands resources of th~ State, this· act 

3 shall be liberally construed. 

1 17 .. There is appropriated from the General Fund to the depart-

2 ment the sum of $500,000.00. 
1 18. This act shall take effect on the !80th day after enactn1ent 

2 except section 17 which shall take effect inm1ediately~ The depart .. 

3 ment shall take all appropriate actions ·necessary prior to· the 

4 effective date to iruplen1ent the provisions of this act on the effee-

5 tive date. 

STATEME:NT. 

This bill provides for the systematic review of development 

·activities in and around freshwater wetlands to better protect the 

citizens of the State from chemical contan1ination of water sup­

plies, flood and storn1 damage, and depletion of natural resources 

wh~ch serve both recreation and cortunercial purposes. The bill 

requires that a proposal to dredge, fill, develop, or in any other 

way alter freshwater wetlands be accompanied by an application 

to the Department of Environmental Protection for a freshwater 

·wetlands permit to engage in the activity. 

The bill utilizes technical terms generally consistent with federal 

and State law and provides a procedure for identifying freshwater 

wetlands, describes the conditions under which certain activities 

may take place, and exempts those activities which will not harm 

the resource. 

To prevent duplicative procedures with respect to freshwater 

wetlands already regulated, the bill exempts lands located in the 

pinelands areas as defined in section 10 of the "Pinelands Protec­

tion Act," P. L. 1979, c. 111 (C. 13 :18A-11), those lands under the · 

jurisdiction of the Hackensack l\Ieadowlands Development Com­

mission pursuant to P. L. 1968, c. 404 (C. 13:17:....1 et seq.), and 

_those areas regulated as coastal wetlands pursuant to P. L. 1970, 
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c. 272 (C. 13 :9A-1 et seq.) frmn the requiren1ents of the bill. 

The bill specifically prot•iclP~ that a freshwater w·etlands permit 

may be issued if the activity: 

(1) Requires access to water or freshwater wetlands or is water 

dependent as a central element of the basic function of the activity; 

(2) Has no prudent or feasible alternati,·e site which does not 

involve freshwater wetlands; 

(3) Does not result in unacceptable disruption to wetland re­

sources, and 

( 4) Is in the public interest, is necessary to realize the benefits 

derived from the activity and is otherwise lawful. 

The bill also provides for the regulation of the buffer area im­

mediately adjacent to the wetlands. 

Certain administrative and procedural provisions have been in­

cluded to provide for regulatory efficiency and predictability~ For 

instance a letter of interpretation as to whether the site of a pro­

posed activity is in fact a freshwater wetland has been provided 

so as to clarify situations wherein freshwater wetland permits 

may or may not be required. Specific tin1e lilnits have been estab­

lished for the issuance for these letters of interpretation. Included 

in the provisions of the bill is a specific direction to the department 

to consolidate other related pern1its and approvals required by 

State law, with the freshwater wetlands permits process, and to 

take appropriate action to secure the delegation of the pernut 

jurisdiction of the United States Army Corps of Engineers under 

the "Federal Water Pollution Control Act." This program is conl­

monly referred to as the "404" program and provides limited 

regulation ·of wetland areas. ·Finally, the bill provides that the 

department must approve, conditionally approve or deny a permit 

application within 90 days of the submission of a complete appli­

cation or within 180 days of the original submission of the appli­

cation, whichever is sooner. 

The bill appropriates $500,000.00 to the Department of Environ­

mental Protection. 

The bill would take effeet 180 days after enactment to provide 

the department with time to develop and adopt regulations to 

implement its provisions. 

NATURAL RESOURCES 

Provides for the systematic review of development activities in 

and around freshwater wetlands. 





ASSEMB4YWOMAN MAUREEN OGDEN (Chairwoman):· I would 

like to get sta~ted · this evening. This hearing was scheduled 

for 7:30, and w~ • re only going to be able to 90 until· 10:00 

because the build~ng has to be closed by 10:30. There seeas to 

be enough people here. 

What I wculd like to tell. everyone who is bere who 

doesn • t know this -- is that we would like to siCJn up apyone 

who wishes to speak on behalf of one or the other of these two 

bills that are the subject of the hearing tonight. so. if you 

would come up here and give you name and organization. then 

we'll put you on the list. 

I'd like to welcome everyone to this second beJring on 

two pieces of legislation dealing with freshwater wetlands. my 

bill, which is A-2342. and Assemblyman Penn's bill. which is 

A-2499. They are both before the Committee. This is the 

second of three hearings. The third hearing is going to be 

this Friday down in Burlington County at 10:00 in the morning 

in the Freeholder's Building there. We held one hearing 

last-- I think it was last-- Was it last week? The weeks go 

by so fast. 

UNKNOWN SPEAKER: The 16th. 

ASSEMBLYWOMAN OGDEN: One hearing on the 16th in the 

middle of the State, in New Brunswick. We are now holding this 

hearing tonight in Northern New Jersey. And we are holding the 

third hearing down in Burlington County, in Southern New 

Jersey, and we feel by doing the three hearings, and traveling 

around the State, we are giving everyone an opportunity to 

speak their piece, so to speak, and to make their points. 

At this time 1' d like to introduce the cochairman of 

the Committee, Mr. Robert Martin, who also represents Lincoln 

Park and this District, and he'd like to say a few words about 

his District. 

ASSEMBLYMAN MARTIN: Thank you. I am Bob Martin. Vice 

Chairman of the Energy and Natural Resources Committee. This 
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is the 26th Legislative· District. and I •m very pleased that Ve 
' ' . ' 

have the opportunity to have this meeting here in Lincoln Park. 
' . ' . 

our District is a District which runs from New York 

State down to Chatham Township. It • s interesting in that it ··s 

also a District that more or less parallels the Passaic River 

and many of its major tributaries, such as the Pequannock. the 

Wanaque, and Ramapo. other rivers which have had ·a great 4eal 

of flooding, and Lincoln Park. of course. has --- perhaps as 

much as any other town -- suffered from flooding. 

Part of our concern here today as we look at these 

bills is to balance New Jersey's economy and interest in 

continuing to have first~class. development with its 

environment. and also the concerns of flooding._ 

So with that in mind, we are looking at two pieces of 

legislation. I'm seated between the two principals. as it were 

-- Maureen ·Ogden has one piece of legislation and Jack Penn,. 

who. is next . to me. has another piece of legislation. Both of 

these .people I can tell you from having served in the 

Assembly -~ are very honorable. Their intentions are sin~ere. 

They would like to see both development as well as a concern 

· for the environment flooding handled as properly as 

possible. 

With· that in mind, we'll be hearing testimony from all 

of those people tonight who· wish to speak about both of these 

legislators. They are the sponsors of that legislation. arid 

we • d like to hear what you have to say. Thank you very much, 

Maureen. 

ASSEMBLYWOMAN OGDEN: Thank you. Bob. Sitting to 

Bob • s left. as he stated. is Assemblyman Penn who is the 

sponsor of A-2499. Sitting to my right here is. Norman Mill~r, 

who i$ the aide to th~ Committee on Energy and Natural 

Resources. To his right is Judy Jengo. a member of the 

Majority Staff of the Assembly. And David Inver so is 
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.. ~eporting this for the Office of Legislative Services. ~~is is 

a public hearing, and the transcript will be available. 

I'd just like to briefly tell you how the bearing will 
be conducted tonight. We shall begin with any spokesaan that 

we have for the Federal government. then we shall qo to the 

State government, county government. elected officials -- any 

of those levels -- and_ then we • 11 go to organizations. and then 

to individuals. 

I'd like to say that even though I don't hav~ a qavel, 

I would appreciate it if everyone would refrain from 

demonstrations and showing favoritism on one side or the other. 

in terms of these two bills. I think that's the fairest way to 

hold this heaLing so that it can be orderly. And. in addition, 

I would request that everyone who does speak, speaks to the 

issues involved in the bills ·as opposed to personal comments 

and getting off the subject matter of what they either support 

or oppose in the two particular pieces of legislation. 

Having given the ground rules, I • d now like to call 

the first person who is Mr. Christopher Daggett, the 

Administrator for the u. s. Environmental Protection 

Agency for New Jersey and, I guess, New York, the Virgin 

Islands, and Puerto Rico. I don't know if there • s anything 

else included in your jurisdiction, but that sounds like a 

pretty good territory. 

We only have one microphone, so I have to pass it back 

and forth. 

C H R I S T 0 P H E R J • D A G G E T T: Thank you very 

much.- Good _evening, Chairwoman Ogden, Assemblyman Martin. 

Assemblyman Penn, my name is Christopher Daggett. I am the 

Regional_ Administrator of the u.s. Environmental Protection 

Agency for Region Two. 

I appreciate the opportunity to participate ·today in 

the public hea~ing proces~ on legislative proposals to protect 
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freshwater wetlands~ and 1 wel_come the opportunity to~ provide 

information on ~tate assumption of the Federal 404 _Program. the 

primary Federal regulat~ry . program for the protecti~n of 

Wetlands. 

Whether or not this State chooses to seek· delegation 

of· the Federal 404 Program. 1 applaud the Legislatu-re~ for 

considering enactment of a law to protect this valuable 

resource. such a program would complement and. in some cases. 

supplemen·t. Federal requirements by adding a level o·f · 

protection not currently afforded under the na,tional· program .. 

Equally important. a state Wetlands Protection Program would 

also involve local and state government agencies in a 

consolidated, permanent review pxocess. 

Finally. such a program would add another level ·of 

enforcement to protect this vi tal resource. Enforcement of 

Federal program requirements is one of our highest priorities. 

A strong state enforcement provision within a state Freshwater 

Wetlands Protection Act would significantly augment enforcement 

ptovisions under Federal law. 

Regarding the matter of delegation. or "state 

assumption" of the Federal 404 Program. I personally would be 

delighted to see the State of New Jersey atithorized to run the 

Program in State-regulated waters. since only one other state 

in the nation. Michiqan. has so far assumed this responsibility. 

The philosophy behind the concept of delegation is 

that the states are closer to the problems of concern and. more 

often than not. are capable of doing -a first-rate job of 

regulating and enforcing both state and Federal law. 

The Environmental Protection Agency concurs with this 

idea. and stands behind the states in taking those ·legally 

assumable programs. 

Tonight I will outline the Federal role in 

administering the 404 Prog~am: highlight program transfer 

requirements: lay out the time frame for state assu~ption: and 
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tell you where New Jersey stands toward meeting the Federal 
requirements. 

' . . ~ ~ . . 

The Federal Clean Water Act gives EPA the author1ty_to 
approve and oversee st~te assumption of the 404_ ~rogram~ 

Specifically. the EPA regulations under the Clean Water Act ..:._ 

40CFR. Part 233 -- allow for a state to assume the regulation 
of inland wetlands and waters that are non-navigable · and · 
non-tidal. However. the Corps of Engineers must retain 

authority for navigable and tidal waters. and their adjacent 

wetlands. 

EPA regulations under the Clean Wate~ Act defines 
wetlands as meaning -- and I quote 11 Those areas that . are 

inundated or saturated by surface or groundwater at a frequency 
and duration sufficient to support -- and that under nQrmal 
circumstances do support a prevalence of vegetation 
typically adapted for life in saturated soil conditions... End 

of quote. 

Wetlands are areas of _ great natural productivity. 

hydrological utility, and environmental diversity, providing 

natural flood control, improved water quality, recharge of 

aquifers, flow stabilization of streams artd rivers, and habitat 
for fish and wildlife resources. The protection of wetlands 

has been identified as a priority issue by EPA at both the 
national and regional levels. 

Without strong protection, this vital resource will be 
lost, bit-by-bit. to illegal dumping, to thoughtless filling 
operations, and to badly planned development. 

EPA and the Corps of Engineers share responsibility 

for implementing the Federal 404 Program. The Corps of 
Engineers issues permits for the discharge of dredged or fill 

material and EPA revi-ews and comments on_ all permit 

applications received by the Corps. 

But, EPA's authority is broader than lust review. The 

Agency has the power to prohibit or restrict the use of any· 

disposal site, even if the Corps · intends to issue, or has 
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already issued._a permit. 

Most relevant to tonight's discussion is the fact that 

EPA has the responsibility and authority for delegating and 

overseeing •tate 404 Prog~ams. 

1 would now like to lay out the major Eequireaents and 

the time fram~ for state assumption of 404 Programs. · The ~lean 

Water Act . requires·_ that a approvable state 404 Program aust be 

at least as extensive as the Federal program in terms of 

jurisdiction. environmental criteria. and enforcement. EPA may 

not approve a program administered by levels of governm~nt 

lower than the state. ·Local governments may play a role in 

permit review and certification. but the state· must be 

responsible for overall administration, permit issuance. and 

enforcement. 

Also.· a state 404 Program must be applicable to the 

~ntire state. Spe6ific geographic areas. such as the Pinelands 

or the Hackensack Meadowlands. for example. may not be 

excluded. However. different state agencies may ·operate the 

program i~ certain areas. 

There are five key components to an assumable p~ogram: 

Fi.rst. any and all pieces of a state program must be 

at least'as stringent as the Federal Program. 

Second. the state definition of wetlands must be at 

least as inclu~i~e as the EPA definition. 

Earlier. 1 stated how the Federal government defines a 

wetland. The determination of whether wetlands are subject to 

protection is made on the basis of vegetation. soils, · and 

hydrology. If the program is transferred. the state would make 

these determinations with EPA oversight. 

Third, state programs must also regulate all 

discharges of dredged or fill material into State regulated 

waters, as defined by the Clean Water · Act. In simple terms. 

the definition of State regulated waters amounts to those 

waters that are non-navigable and non-tidal. Examples could be 
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an intermittent stream. a small creek, or a tributary above the 

headwaters of a larger waterway. The ·point is. that a state 
assumable program will include not only the pro~ection of 

wetlands, but will also include regulation of those ar~as no 
longer under the jurisdiction of the Corps of Engineers when 
delegation occurs. Partial program transfers are not allowed. 

A fourth requirement of an assumable program is 

adequate permit c.r;i teria. Environmental review criteria must 

be as stringent as the Federal criteria and conform to •o4B(l) 

guidelines. The permit process must allow for public 

participation. In addition, state 404 Permits must have fixed 

duration: They may not be issued for more than five·ye~rs at a 

time. 

The fifth key component of a state program is 

enforcement. The state must have enforcement power~ comparable 

to the Federal enforcement powers under Federal law. These 
include the authority to assess -- or to· sue to recover -- in 

court, civil penalties. and to seek criminal remedies. 

Civil penalties for violation of p~rmit conditions 

must be assessable at least up to $5,000 per day of each 

violation. Criminal fines must be assessable up to at least 

$10,000 per day fo~ each violation, and criminal fines against 
any person who falsifies a statement in any notice or report 

required under the 404 permit must be assessable at least at 
$5,000 for each violation. 

I would like to comment also on the issue of overlap. 
I don • t believe that an overlap of State and Federal programs 

will necessarily amount to extra paperwork and delays for 
permit applicants. As you know. the New Jexsey Coastal 
Wetlands Permit Program presently overlaps with the Corps 404 

Program. In fact, the state program works so well, it augments 

the Federal program for the protection of coastal wetlands. 

If the State Legislature passes a bill that 

encompasses more than the requirements under the fe'edera 1 404 
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Program. then some overlap between the State and the corps 

programs would result. There also could be a teaporary overlap. 
of state and Federal responsibilities regardless . of .the 

extensiveness of ·an enacted Freshwater Wetlands Bill. This 

would ·occur as the· state program gears up and. is gradually 

phased in. Exactly how the program is phased in would •f.fec~ 

the extent of overlap. _In any case. the issue would be 

addressed· ip a memorandum of underst.anding between the .state 

and the Corps of Engineers. 
In all likelihood. there will be some overlap between 

the two programs. and 1 share your concern that unnecessary 

·duplication be avoided. But 1 do not think t.hat a temporary 

overlap of responsibility will be overly burdensome. 

I would now ·like to take a few moments to describe in 

simple terms just how the program would ~ork after it has been 

transferred ~o the state .. As is the case with the program now 
administered by the Corps, EPA would maintain program oversight 

after delegation occurs. Also. EPA would ha~e the opportunity 
to review and comment on every permit application under · 

consideration by the state. Of course. we would not get 

·involved in every permit application. Any comments we made on 

a permit. however. must be passed on to the state within 90 
days of. the receipt of the permit. 

A memorandum of understanding between· New Jersey and 

EPA would spell out exactly the types of applications on which 

EPA would waive review altogether. Initially, we expect that 
EPA oversight would be close. But, as confidence in the state 
program grew, oversight would become less restrictive. 

As is also the case right now, ultimately authority to 

issue or deny a permit application would continue to test with 
EPA. EPA ·would, however, work closely with the state to. 

resolve any objections raised .by the agency or any other 
Fede~al agencies through EPA. 

T6 give you an idea of the time frame for state 
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delegation, a few assumptions must be made: 

The first assumption is that the state submits a 
complete dele_gation package. I will explain what the contents 

of the package must include in a moment. 

the second assumption is that the contents of t~e 

package submit ted are approvable. And the last assumpti_on is 
. that EPA makes a determination to approve the state • s 

application after fully considering public comments and 
comments by other Federal agencies. 

Our best estimate, given rio significant snag in the 

process I •ve described,. is that delegation could occur 

approximately 12 months from the time the completed application 

package is received. Although state legislatitin enabling 

del~gation is key, there are several other components of a 

State 404 Program application package. This package must 

includ~: A letter from the Governor requesting program 

approval; a complete program description, including staff, 

costs, funding, and enforcement compliance: an Attorney 

General's statement_ laying out the statutory authority ~nabling 

the state to assume the Federal program; a memorandum of 

understandin~ with a regional administrator laying out the 

workload to be assumed and how the workloaa and 

responsibilities will be shared; a memorandum of Understanding 

with the Corps of Engineers describing state regulated waters 

and how the transfer will actually take place in other 

words, how it will be phased in; and, finally, copies of all 
applicable state statutes and regulations. 

The time frame for assembling sueh a package is pretty 
much up to the state, given that the first major step toward 

delegation is assembling a completed package for EPA review. 
If the state so chooses·, it could ~xpedite the process by 

starting to assemble the_ package right now. 

Perhaps the biggest issue occupying all of us is the 

enabling state legislation. This is not the proper forum to go 
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into a point-by~point review of the two bills before you. t•m 
not prepared tonight to go into detail about thea. However. 
after having my staff review both legislative proposals. 

A-2342 ~nd A-2449., and after meeting separately. :both with 
• • • • . 1 

Assemblywoman Ogden and Assemblyma_n Penn. our position on·_ these 

bills is that neither one. as it stands. would enable state 

· assu~ption of the Federal 40~ Program. 

The real issue before the Legislature as I -see it 

-- is ·whether or not there is interest in having the Clean 

Water Act Section 404 Program delegated. by EPA, from the Corps 

of Engineers to the St~te of New Jersey. 

Several states -- New York is an· ex~m-ple .... - decided · 

not to seek delegation at this time. But, if New Jersey. does. 

want delegation. the issue is not one of overlap. beeause I 

believe that can be taken care of. The issue is also not one 

of compromise because neither bill before you is completely 

adequate to allow us to delegate the program. 

So. the rea 1 issue is whether or not you want the 

program. If you do. then in my opinion it will requi~e both 

sides to· sit together and· fashion another bill. If the real 

interest here is delegation. and if both sides are interested 

in developing a bill which meets the requirements . of 

deleg~tion. I will gladly offer the time of my staff to assist 

you in ensuring that the language in the bill is.adequate for 

our needs. 

What I cannot do with my limited resources is to o~fer 

to review one individual bill after another until someone can 

develop a strong enough coalition of support to push it through 

the Legislature. I do not think that would be a productive use 

of time for any of us. 

If delegation is not the 6bjective. then the bill you 

developed can simply be a compromise of the two bills before 

you. While resulting in some overlap. this approach would be 

quite valid and could lead to a more sensible and protective 

10 



program than now. exists. In the end, it's up to the 

Legislature to decide in which direction it wants to qo. 
To the extent that EPA can be of assi$tance to you. 1 

stand read to hel.p. I appreciate the opportunity to appear 

before you tonight and I'd be pleased to answer any ~uestions. 

Along with me tonight, I have Mario Delvacaro (phonetic 

spelling), who is the Assistant Chief of the Marine and 

Wetlands Protection Branch of. our offices in New York. Thank 

you very much. 

ASSEMBLYWOMAN OGDEN: Thank you very much. Mr. 

Daggett. Do you have copies? Thank you very much. Mr. 

Daggett, and if you have copies, we would appreciate receiving 

them for inclusion in the record. 

At this time~ I'd lik~ to introduce another ~ember of 

the Committee who has just arrived, Assemblyman Nicholas Felice 

from Bergen County. We're very glad to have you here. 

Passaic. 

point? 

UNIDENTIFIED SPEAKER: And Passaic. He represents 

ASSEMBLYWOMAN OGDEN: And Passaic, I'm sorry. 

Assemblyman Penn, do you have any questions at this 

ASSEMBLYMAN PENN: No, I have no questions, Madam 

Chairman. I would 1 ike to thank Mr .. Daggett for taking the 

time to come down here to appear, and also to offer his office 

to help -- that they might be of help to resolve this pressing 

problem. 

ASSEMBLYWOMAN OGDEN: Do you have any questions, 

Assemblyman Martin? 

ASSEMBL.YMAN MARTIN: I have just one question. So I 

ascertain correctly. if either one of these bills were passed 

in their present form, there's no question in your mind that 

404 permanent approval of the Federal government would still be 

required separately from any additional permit proc~ss then 

requited by the State DEP? 
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MR. DAGGETT: Yes. the bills in their present form --~. 

if passed. wouldn't be_ sufficient to allow 4elegation of the 

program. Keep in mind. though. an impot:tant point to 

_remember: By shifting the delegation ultimat~ly from the Corps 

_ of Engineers to the s_tate of New Jersey --: if that • ~ what the 

final goal is _and what transpires · -~ it will still_ mean-- · I 

mean. the role of EPA doesn • t shift. The role of EPA will 

still be an oversight capacity with respect to the State. All 

that it does is to transfer the aut~ority to issue the p•rmits 

from the Corps of Engineers to the State of New Jersey. ~bile 

EPA still retains the oversight role. 

ASSEMBLYMAN l'"'ELICE: Mr. Daggett, I'm sorry. From 

what I understand -- I got here a little late -- the gist of 

what you were saying is that you could live with a compromise. 

or a combination of both bills. is that correct? -- in other 

words, if both weie passed this evening. 

MR. DAGGETT: Yes, in a_ sense, I could live with it. 

· But . I 1 d really have no role in that. in the sense that it 

wouldn 1 t allow for delegatiop. it just· would mean that there 

are as Assemblyman Martin mentioned two separate 

progtams, essentially. The~e would be the 404 Program, as 

administered by the Corps of Engineers, and there would be the 

State of New Jersey program. as developed in the compromise 

bill. 

ASSEMBLYMAN FELICE: 

right direction? 

But it would be a step in the 

MR . DAGGETT : Oh, absolutely, in the sense that it 

would certainly providei I think, more protection than exists 

now because we are limited, in particular, in our areas of · 

enforcement, in that -- as you know -- we have a limited number 

of resources. If we had ~ separate program going, there would 

be that additional review, if you will, and the additional eyes 

taking a look at illegal or unintentional fill that might be 

going on~ 
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ASSEMBLYWOMAN OGDEN: I too, Mr. Daggett, would like 

to echo the sentiments that Assemblyman Penn expressed. We • re 

grateful for your making the trip here this evening., and also 

for all the time that you and you.t staff have put_ into 

(indiscernible) as in both the bills, and for coming up with 

these five points that you say are necessary in terms of 

fashiorting an additional bill, taking parts of both of our 

bills and coming up with something that would be appropriate 

for the delegation. 

I believe that Jack Penn has stated on a number of 

occasions -- and I certainly have -- that delegation is one of · 

the prime goals that we have, feeling that the State of New 

Jersey has-- Without casting any aspersions on the Army Corps, 

but our own State has a better knowledge of what we, in New 

Jersey, want, and we feel that particularly in view of 

you 1 re saying that there 1 s a shortage of personnel we coUld-

deal in a more timely fashion with these permits. 

The thing that does conce~n me-- And I just wanted to 

ask a couple of questions about it because 1 would like to see 

no overlap whatsoever, if that 1 s possible, no duplication., if 

·that's possible. As I understand it, you would always have the 

ultimate authority --- assuming that we would come up with a 

bill that would meet with your specifications. 1'he EPA would 

always have -- what? -- a call-up review, or something like 

that. oversight would continue. But, you said tha_t within a 

12 month period that we could qo all the various things that 

you cited, and then it would be possible that-~ Say if we were 

to have a bill that were passed -- say on January 1 -- it would 

not take effect until the following January, and during that 

period we could d~al with all these various issues that you•ve 

outlined, such as a lettet from the Governor, the resources and 

the staff., the memorandum agreement, and all the state 

statutes, etc. It could be possible that the State could set 

up its own progra~ and not have any duplication of permits? 
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MR. DAGGETT: That • s true in terms of the overlap o·f 

the-- From the time you pass _the bill. if you want to put in a _ 
provision t<;> now allow t_he Act to take effect. essentiallY a 
_year later. - we could probably make it within that yea~ a~a 

prevent the- overlap. I would caution you to say two things: 

One •. there 1 s going to be some overlap anyway because. as you 

know. the corps has the title and ·th~ navigable_ waterways._ so. 

to the extent- that the final bill covers any of that. as_ well 

as non-navigable areas. then there may be some program overlap. 

~i th resi>ect to the timing. if you time the bill so 

that it statts· in. say. a year. we should be able ·to make that 

timetable. but I would encourage you~~ to the_extent possible­

~- to put the program package together~ or begin no~ in those 

areas that don 1 t· require the legislative approval to begin so 

that you could have at least p~rt of the program ready~ be~ause 

the faster ,_yqu can get_ that full package to us. obviously the 
- -

faster we_ cari __ act on the delegation. 

-ASSEMBLYWOMAN OGDEN: 

thank you very ~uch. -

If there are no more questions. 

The riext representative at the Federal level that I'd 

like to call up is Mr. Charles Kulp. who is a representative of 

the· Fish and Wildlife Service of the u.s. Department of the 

Interior. 

CHAR L E·s K U L P: Madam Chairwoman. members· of the 

Committee._ thank you very much for- the opportunity to come here 

tonight and present the views of the U.s. Fish and Wildlife 

Service on the two wetland bills being considered. 

My name is Charles - Kulp. and 1 am the Supervisor of 

the Fish and Wildlife service offic~. and our main office is in 

State College. Pennsylvania. and we have another office in 

Absecon. New Jersey. and 6ur area of jurisdiction is those two 

states. 

Regional Director Howard Larson (phonetic sp_elling) 

regrets that he could not personally come here tonight. and has 
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asked me to testify on his behalf. 

The service was responsible. under the Fish . iand 

Wildlife Coordination Act of l9S8, to investigate, report. ~nd 

provide recommendations for the enhancement of fish and 

wildlife resources, including wetlands which may be i11pacted by 

. Federal projects. and activities requiring Federal pe~mi ts or 

.licenses. During the past 20 years, our office has been-active 

in New Jersey providing reports on thousands of construction 

activities requiring Federal approval. Many of those 

.activities involved projects having insignificant adverse 

impacts to wetlands and were approved without much problem. 

Others. however. especially activities in wetlands, have not 

fared as well. Federal efforts to protect wetlands are 

relatively new and have not been as effective as they should 

be. ~nforcement of the law is lacking and hundreds of a~res of 

wetlands are unnecessarily d~stroyed in New Jersey every year. 

I would hope that a State Wetland Law could help to rectify 

that problem. 

Nearly two years ago I testified for the Fish and. 

Wildlife Service at the public hearing on wetland legislation 

then pending· before the Assembly. The Service supported the 

need for State wetland legislation at that hearing and 

continues to do so now. My professional experience regarding 

wetland issues during those two years has . only reinforced a 

strong belief that a State administered program for wetland 

protection is needed in New Jersey to complement t.he existing 

li'ederal prog,ram. Pennsylvania has a very sound state wetland 

protection law that could be used as a model for New Jersey~ 

The two bills being discussed today differ markedly in 

their approach for regulating wetlands. Each bill has its list 

of supporters who claim their bill is superior to the other . 

. Bill 2499, sponsored by Assemblyman Penn, does not 

· regulate dredging. draining. pile construction, obstructions, 

or tree cutting in wetlands. It exempts from regulation most 
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isolated· wetlands less. than five acres in size. omits wetland 

buffers. lacks a strict requirement for water dependency. •na 
offers wetland mitigati~n_as ~n option to wetland avoidance •. 

Bill 2499 also requires expensive large~scale aa_ppln,g 

of wetlands. development of a wetland ranking system. provide~ 

property owners with an opportunity to sue the Departaent of 

Environmental Protection if they believe the permit decision 

constitutes taking of property. and requires that the Cor~s of 

Engineers conduct all wetland jurisdictional determinations. 

Enforcement penalties in this bill are weak and the act won't 

take effect until the DEP assumes that Section 404 Permit 

Program from the Corps of Engineers •. a . proces.s which must be 

approved by the EPA. 

The Penn bill provides for mitigation of wetland 

losses through enhancement or creation of wetlands ··before a 

public interest decision ·is made by the DEP. ·The Service has 

had much. experience over the pa~t decade or so with mitigation 

for losses under the Federal Permit System. We find that 

mitigation, although often recommended, is an extremely flawed 

process which is either not done at all. often trades off one 

habitat type for another and, if successful, doesn•t result in 

replacement of all wetland . values. 

used as an excuse to avoid 

alternatives benefiting the public. 

Mitigation is also of~en 

consideration of project 

Examples of mitigation failures ·in recent years in New 

Jersey include Hartz Mountain in the Hackensack Meadowlands. 

Timer Properties. Hartman & Hartman in South Jersey. the Mt. 

Olive Trade Zone -- where an endangered plant was buried under 

about 15 feet of dir.t. and the Belle Meade project in the 

Meadowlands. We would be pleased to provide the committee with 

more detailed information· about the failure of mitigation in 

New Jersey and elsewhere. if so desired. 

In contrast, ·Bill 2342, sponsored by Assemblywoman 

Ogden, regulates dredging, draining, pile construction, 
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obstructions. and tree cutting in wetlands: isolated w•tlands. 

three acres or larger; specifies wetland buffers ranging ·from 

20 to 300 feet: requires_access to water or ~etland as a basic 

project function: and requires mitigation of wetland ~osses 

only · if the DEP determines ·there is no prudent and fea-sible· 

non~wetland site. This bill relied on existing wetland and 

soi 1 mapping and does not require a wetland ranking system o.r 

afford unusual opportunity to property owners to sue the DBP if 

they believe the permit decision constitutes taking of 

property. Furthermore. Bill 2342 requires letters of 
interpretation from the DEP to establish that the site of the 

regulated activity is. ·in fact, located in wetland. La_stly. 

enforcement penalties in this bill are strong and -the bill 

becomes effective 180 days after enactment. 
Of the two bills, we believe the Ogden initiative 

Qffers the strongest framework for regulating activities in 
wetlands in New Jersey. It is more comprehensive. 

self-Sufficient, effective, and enforceable, and it is less 
expensive than the Penn bill. Therefore. the service supports 

enactment of the Ogden bill. 
Although we favor the enactment of 2342. there are 

aspects of this measure which we believe should be changed. 
First. State or Federally funded roads. planned and developed 

in accordance with th~ National Environmental -Policy Act~ 

should not be exempt from provisions of the act. 'rhere is no 
question that road construction causes extensive damaqe to 

wetlands in New Jersey despite the National Environmental 
Policy Act. Current examples include State Route 24. State 
Route 147, the Trenton Complex. Interstate 287. Route 55, State 

Route 18, and widening of the Garden State Parkway and the New 

Jersey Turnpike. 

Second, we believe regulated activities on land under 

the jurisdiction of the Hackensack Meadowlands Development 

Commission should not be exempt from the act. Over a thousand 
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acres of wetlands are targeted for destruction if · the 

commission .is to fulfill its Master Plan. ·Activities proposed 
in the HMDC area needs State review if the wetlands· are· .-to 
remain for future generatiGns. 

Third. we believe the minimum size limitation of three 
areas on i~olated wetlands is inappropriate~ Wetla~ds ~f this 
size and location· function just· as well as wetland~ ~onne~ted 

to streams or . lakes. ln . fact. small isolated wetlands· are 
often sanctuaries for wildlife·and men in urban.environments. 

In . conclusion. the Service strongly recommends 
enactment of Bill 2342 with the above changes. Further delays 

will only result in unnecessary destruction of wetlands in New 
Jersey. and I urge the Legislature to act on this matter ·as 

soon as possible. Thank you very ~uch. 

ASSEMBLYWOMAN OGDEN: Thank you. Mr. Kulp_. We'll 
start passing the microphone. 

ASSEMBLYMAN PENN: Mr. Kulp. thank you for joining us 

tonight. I just have a couple of questions for you. What is 
the scale of mapping now used? 

MR. KULP: We have the entire Stat~ of New Jersey 
mapped under what we call The National Wetlands Inventory. and 

I believe they used a one to six thousand scale. What we had 
were the aerial photos. which were interpreted by experts. and 

. we go out and (indiscernible) the wetlands. 
ASSEMBLYMAN PENN: 

inch equals six thousand? 

think 

MR. KULP: Yes. 
ASSEMBLYMAN PENN: 

if I'm correct 

In other words. your scale is one 

That's a very fine scale. but 1 

that in the Department of 
Environmental Protection_map. one inch equals two hundred feet. 

With a scale of Gne inch equals six thousand feet -- a 
pencil mark. wouldn't that just almost be a wetlands on a map? 

ASSEMBLYWOMAN OGDEN: Two thousand feet. 

ASSEMBLYMAN PENN: Oh. two thousand. You said six 
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thousand. One inch equals two thousand. 

Another comment. if I can ask you about it: In your 
testimony. you talk about compensation for th~ taking of land. 

You don't believe that a landowner whose development rights ar,e 
taken away should receive any compensation? 

MR. KULP: The only thing l can say about that is that 
there is a very, very long case history in the Federal Cou~t on 

the issue of taking, ·and in every case it has never stood up 

under Fed-eral law. And if you would like to have copies of 

that legislation, I'd be happy to provide it to the CoiDJDittee. 
ASSEMBLYMAN PENN: I think we would like to have 

copies of that. 1 think that's a very important consideration. 

of any bill that we were to enact in New Jersey. 

Mr . lt"' e 1 ice? 

ASSEMBLYMAN FELICE: 1'11 pass. 

ASSEMBLYMAN MARTIN: Just one area. You referenced 
part of the Ogden bill from last year, which some of_ us were 

concerned about: it deals with highways. And one ~f your 
comments was that the bill wasn't strong enough with respect to 

the fact that highways that had received certain permits should 

continue to come under a new act. I don • t know how familiar 

you are with RoUte 24, but since Route 24 is within this 
District, most of the people here today, 1 would assume, are 

probably north of Route 24. But those who live within. the 
Chatham, Madison, and Florham Park area _know that-for close to 

30 yeais, the Route 24 a'ea has been attempted to be realigned 
to get_out of the downtown areas and provide an alternate route 

into Morris county. 
My question to you . is a general one, but with our 

interest in fish and natuial wildlife, isn't theie some concern 

for the environment in which people live, and the fact that if 

we have these roadways reach the point where they're virtually 

inoperable during commuting hours, doesn • t that also -- isn • t 
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that a concern that we should be dealing. with as part of our 

general environment? 

MR. KULP: The ·first question you had about Route 24., 

· I am somewhat familiar with it. If you recall. there . were 

alternative routes that would have probably hastened the 

construction of that highway project years ago. They we~e 

routes south of the existirig finally selected route across the 

wetlands. Not only that. but that went thro~gh a. 

(indiscernible) process. and many. many agencies did recommend 

an alternative route. But. when you: really look into. it. the 

DOT bought the.right-of-way in 1968, so you know darn good and 

well they weren 1 t very ser-ious about any al t.ernative route. 

regardless of the National Environmental Policy Act. 

Secondly. we certainly are concerned about the public 

because that 1 S the entire thing that we•re eonce%ned about 

also. except that when we regulate water quality, for example. 

in the United States. it is to prote.ct the water quality, and 

it is for the public also so we 1 11 have a resource in the 

future to think about. And it 1 s the same thing with wetlands 

in New Jersey. With the bulk Of development pressur~s that you 

have. and the lack of a State protection and an effective 

Federal system. you won • t have any wetlands. You won • t have 

any streams flowing in this State in a few years. 

Iid like to point out that my in-laws have lived on 

Long Beach Island. New Jersey. for the past . 30 years. and I 

know what people go to the beach for. and 1 know why they go to 

Barnegat Bay -- because they like. to fish and they like to. 

crab·. and they like to boat. And I think that in New Jersey 

without a strong State wetlands program. you • re going "to be 

losing many, many more environmental amenities in thi~ State. 

ASSEMBLYMAN MARTIN: . Thank you. 

ASSEMBLYWOMAN OGDEN: Mr. Kulp, in your statement here 

you come down rather hard on mitigation. the proce.ss whereby 

the developer, in exchange for invading the . wetlands. either 
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builds new wetlands or upgrades the (indiscernible), or donates 

wetlands in another area. Exactly what is it that you fi~d ao 
objectionable about mitigation? 

MR. KULP: In a litigation policy, the fist thing you 

should do to reduce damages is to avoid them in the first 

place. So, what we•r;e looking for is to-- Rather than putting 
up a house and filling in (indiscernible), and putting a house 
out there which is also going to be damaged by storms. you 

shouldn't put hou~es in the wetlands. 

With highway projects, or anything, what you should do 

first is to avoid the damages, and then the next step is you 

look at what the unavoidable damages are, and then you mitigate 
for those. 

Again, I can provide you with a copy of our mitigation 

policy if you w~uld like. 
ASSEMBLYMAN PENN: In other words, Mr. Kulp, you do 

. \ 

feel ther;e are times that mitigation is desirable and 

necessary, is that correct? 
MR. KULP: There are some cases where it's inevitable, 

but I think the main point is· that you wouldn't have to 
mitigate if you avoided it in the first place, and I do have 

many, many examples of that also. 

ASSEMBLYWOMAN OGDEN: 1'hank you very much, Mr. Kulp. 

If you could supply us with your paper on mitigation -- your 

policy -- we'd appreciate it. Thank you. 
Just one other question. You praised Pennsylvania as 

having a model that we should look at. What does Pennsylvania 

do in terms of mapping? 
MR. KULP: Most of Pennsylvania is also mapped with 

using the National Wetlands Inventory. The only sections that 
aren • t mapped are the ce·ntral part of the state, and that • s 

really a matter of money. New Jersey was mapped early on 

because it is a high priority State with a coastal wetlands. 

Central Pennsylvania is a very mountainous area and, from our 
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standpoint, was. not a .high priority item. ·However, if we get 

money from various agencies we can have that done. 

I just want to-:- By the way, we used the Inventory · 

Map. ·The State DER is responsible. foz: disseminating thoee maps 

arid any developer can just write to or call DMR and get copies 

of those maps for a very limited fee. 

I want to just expand somewhat on the state permit ~~ 

·the State of Pennsylvania permit system, if you will. 'l'he 

State of Pennsylvania has a very broad-based wetlands 

protection law, passed in about 1978 -- I think it was -- and 

it was enforced·. in 1,980. It's broader than the Federal law. 

It ·covers all wetlands in the State, regardless if they• re 

iaolated or not. It has a wat$i dependency stipulation, and it 

also covers draining, whereas the· Federal law does not. we 
meet with the State every· month to look at all the State•s 

permit systems, not only the Fish and Wildlife Service but the 

Corps of Engineers, the EPA, and the State agencies meet every 

month. We look at all the projects. We 4o the field work for 

. them, and we comment on the State permits, and that usually 

solves the problem before a Federal permit is even •pplied 

for. So, if there's no permit system really, there's no 

problem in practice. 

ASSEMBLYMAN PENN: Could I ask you one more question 

on that? Don • t you feel that a scale of pne inch equals 2000 

feet is a very diff1cul t scale to work with in any sort of 

aerial photographing to define wetlands? 

MR. KULP: Well, these aerial photos -- I think 1 got 

my figures mixed because _I think they're like 6000 feet, or 

something. But in actuality we have found that in the national 

inventory maps they're probably in most cases 95\ 

·accurate. There are some errors in interpretation when a 

person is looking at an aerial photograph. When there is a wet 

field, for · example, it might show up in the photograph as 

water, and that's why we need a ground troop. We go out and we 
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groundwork these areas so that we can verify if they are 
wetland or they are not. But, in most cases, the wetlands maps 
are extremely accurate. 

ASSEMBLYMAN PENN: When you groundwork, don•t you work 
at a scale of one inch equals 200 on your groundwork? 

MR. KULP: The groundwork is this actual observation 
on the ground. We go to the· site and ·we take the aerial 

photograph with us, and w~ can tell right from that line pretty 

well where we are, and also what type of wetland. 
As I mentioned, there are some errors that 

occasionally pop up, and there might be a line one way or the 

other of · 20 feet or 30 -feet, but, on the whole, they are 

extremely accurate. 

ASSEMBLYMAN 1-"ELICE: Just one quick question. Is 
there any crossover between the f'ederal and the military. lie 

all know there•s a tremendous amount of mapping being done in 

our country, both by satellite, infrared, and other 

technologiesJ and the military. ls there any crossover in 
getting. some of their to use some of their facilities and 

maps to supplement what we have already? 
MR. KULP: Well, 1 think there are because we also use 

eome of the military maps -- some infrared, some high altitude· 
photography, and that type of thing~ But, it seems to me that 

you don•t have to map New Jersey all over again because it•s 

already been mapped, and it•s very accurate. so, I don • t see 

any sense in going out and remapping the entire State, because 
it•s a very expensive process, and it•s already done. 

ASSEMBLYMAN 1-"'ELICE: I was just talking about the new 
technology that wasn•t available 10, 20, or 30 years ago. The 

mapping shows a different type of terrain if we visualize this 
is in a black and white photo. 

-ASSEMBLYWOMAN OGDEN: Thank you very much, Mr. Kulp. 

Are there any other elected officials, either county, 

members of council, mayors, or anyone who would like to speak 
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this evening? (no response) 
Then we will go to the organizations. FrQ..- Middles~~ _ 

County we have Mr. James Callahan. the President or is 

someone here speaking for him? Is it st·even-- I'm sorry. 1 

can•t read this. 
(At which time witness pronounces his name) 

·, 

S . T E V E N R. S E K E I A: . Assemblywoman Ogden. 
-

Assemblymen Martin and Felice. President Callahan couldn't be 
here tonight. As you know. it was stated here he- is the 

President of the Middlesex County Building Trades. and l am a 
delegate to· the Middlesex County Building Trades. and as you 

know we have some labor people here tonight. 
The reason I'm here_ is to speak for labor. MY name is 

Steven R. Sekeia. I am the President of Local -union 358. IBW. 
I'm also a delegate to the ·Middlesex County Building Trades. 

and I •m an Executive Board member of the Central Labor Body of 

Middlesex County. 
The statement that I would like to read to this 

Committee is from Business Manager Calahan. _who is also 

President. 
The Middlesex County Building Trades Council is an 

organization dedicated to the promotion of a sound and prudent 

building construction industry within t-he State of New Jersey. 
and especially Middlesex County. naturally. 

This entails both the recognition of the economic 

benefits provided by the creation of new jobs and rateables. 
and a recognition that we need to preserve the integrity of our 

environment. 
It appears thus far that the witnesses- before this 

committee have fallen into groups -- those who have been termed 

environmentalists and tho~e who have been termed developers. 1 

come before you this evening to speak for the labor group. for 
it is the labor force that will feel the impact of the wetlands 

legislati6n most directly and most severely. If the Ogden 
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bill, in its present form, becomes la~ and development is 

effectively stopped, or -~ as some have suggested -- re4irecte4 

into rural areas, jobs wi~l be lost. 

It takes no great d.egree of sophistication to ·· g.tas,p 

what this means to our workers, their families. and to our 

economy as a whole. We do not suggest that there should no~ be 

a wetlands preservation legislation.· We all support wetlands 

preservation, but in a manner that protects our jobs and 

industry, our families and our homes as well. 

A-2499 recognizes that in the grand scheme of things 

the protection of jobs and the maintenance of a thriving · 

economy is as much in the public interest as is the protection 

of the wildlife, waterfowl and native flora and, therefore, 

requires the DEP, in considering whether a proposed activity is 

in the public interest, to weigh its economic value, both 

public and private, to the general area. 

It would be foolish and shortsighted to assume an all 

or nothing approach to wetlands preservation. ln the midst of 

the impassioned testimony I •ve heard from some critics of the 

Penn bill, we have lost sight of the fact that A-2499 is a 

tough wetlands regulation measure. It vests authority over 

wetlands squarely with the New Jersey Department of 

Environmental Protection, not with. developers. lt establishes 

a permit process in the DEP, designed to meet Federal standards 

not developer standards~ It contains a penalty provision that 

may be summarily enforced. It places the burden of proof on 

the applicant . to demonstrate to DEP that permit requirements 

have been met. Lastly~ it permits issuance of a permit unless 

the DEP determines that the permit is in the public interest. 

Therefore, it is a balance· that will work for all of us~ and 

only the Penn bill strikes· that balance .. 

And, gentlemen, as I said, this is a statement from 

our President of the Middlesex County Building Trades, and I 

thank you for allowing me to speak tonight. I hope everything 
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will be clarified. (applause) 

.ASSEMBLYWOMAN OGDEN: Do you want to pass the mike? 
When I said at the outset that I'd like everyone to 

refrain from clapping, I really mean it. Unfortunately, I 

don't have a gavel, and that clapping was so loud yo~ pro~ab~y 

wouldn't hear the gayel anyhow, but please~ from now on, do· 

refrain -- whichever side you're on. 

Next on the list we have, 
Rockaway Watershed Association, Susan 

(affirmative answer) 

representing 
Shaw. Is 

the Upper 

she here? 

S U S A N S H A W: 
Watershed Association, 

I'm representing the Upper Rockaway River 
who supports the Ogden-Lynch Freshwater 

Wetlands Bi 11. 1 have also completed an extensive paper on 
·freshwater wetlands as part of my master•s_degree in ecology. 

Section 404 of the Clean Water Act only prohibits · 

projects in wetlands that woul~ not be in the public inteiest. 
It does not regulate activities occurring outside the wetland, 
although the activities may destroy or impair the function of 
the wetland. It does not offer protection to wetlands from 

destruction by draining, damming or dredging, nor regulate 
activities affecting certain types of wetlands. Thus, the~~ is 
a pressing need for a freshwater wetlands statute in New Jersey. 

The values of freshwater wetlands-have been recognized 
by at least six of our most progressive states who have adopted 
their own freshwater wetlands protection statutes. These 

states are New York, Rhode Island, Connecticut, New Hampshire, 
Massachusetts, and Michigan and Mr. Kulp just mentioned· 

Pennsylvania. 
The Penn-Zane ~ill is inadequate to protect wetlands, 

as it regulates only those activities that are already 

regul~ted under the Fed•ral 404 Program that is, the 

discharge of dredged materials into the wetlands. 

The Ogden-Lynch Bill, as well as the six states that I 

have mentioned that have freshwater protection statutes, 
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regulate other activities in wetlands that may- impair or 

destroy wetlands, such as draining, disturbance of the vate~ _ 
level, a.nd placing of obstructions, whether or not they 

interfere with the water flow. Thus, the inclusio~ of these 
other activities as iegulated activities is of the utmost 
importance to protect wetlands. 

In ordet to preserve the ecological integrity of 

freshwater wetlands, a buffer an area of vegetation 
adjacent to the wetland must be protected from development. 

This buffer, or wetland edge, is a transition zorie bordering 

the wetlands and a portion of the upland. Most of the ·states 

that have adopted freshwater· wetland protection statut-es have 

recognized the i~portance of the wetland edge, and have 
established a regulatory mechanism to protect.it. 

In ~ddition, the New Jersey Pinelands Comprehensive 

Management Plan prohibits activities within 300 feet of 

wetlands in the ·pi.ne Barrens, unless the developer can 

demonstrate that the proposed activity will not have a 
significant adverse impact on the wetland. 

Likewise, our New Jersey Coastal Management Program 

recognizes the importance of buffer areas by regarding all land 

within 300 feet of wetlands in coastal areas as comprising an 

area in which the need for a wetlands buffer shall be. 

determined. Just recently, Rutgers University completed a 
report on the importance of buffers. 

The Penn--Zane Bill encourages the creation and 
enhancement of wetlands as mitigation measures, while the 
Ogden-Lynch bill does not. 

Firstly, legislation requiring or encouraging 

mitigation may deflect, or blunt efforts to preserve wetlands 
by proffering a trade of ·restoration. Mitigation measures _are 

going to be viewed as a panacea to justify projects which 

result in wetland destruction. 

Secondly, most available information on creation and 
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restoration of wetlands is for. coastal tidal wetlands which are 

easier to deal with due to the predictable and reliable nature 
of. the hydrology upon which to build wetlands. For example. 

the study entitled, "The Evaluation of Artificial Salt -Marshes 
in New Jerseyu is the first scientific analysis of restored and 

artificially created wetlands_ in New Jersey. The invest~.~~tion 

found that not all artificially created wetlands are suec~ssful 

and that the creation of wetlands is still in the experimental 
state. 

It is important to note that the Division of Coastal 
Resources within our DEP only considers proposals for wetland 

destruction and mitigation only when the propot?ed project must 
require. water access or be water oriented. has no feasible 

alternative non-wetland site, and results in the minimal 
alteration or impairment of the natural tidal circulation. 

contour. and vegetation of the wetlands. 

The Penn-Zane Bill exempts a multitud~ of maintenance 

and repair activities that should not be exempted, but should 
be handled under the general permit program which would be 

established under the Ogden-Lynch Bill. It has been our 

experience that the maintenanc• and repair of drainage ditches, 

for . example. has caused more than a minimal adverse 
environmental impact on the wetland and thus cannot be. 
considered a harmless activity. 

As a Watershed Association, we are particularly 

concerned about water quality and flood control. Within the 
Cha~les River Watershed in Massachusetts there ate about 20,000 

acres of wetlands. which the u.s. Army Corps of Engineers has 

est1mated provide $1.3 million in flood control benefits each 

year. The Army Corps has also estimated that flood peaks would 
increase by as much as . 1. 2 meters in the upper and middle 

reaches of the River if only 40% of the system's wetlands wer~ 
to be lost. 

lt has been our experience that the public usually 
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bears the econo.mic burden of destruction of wetlands. such. as 

the prevention of flooding by means of channelization and the 

construction of dams. dikes and levees. and emergency 

assistance as a result of the flooding. 

In conclusion. we feel that the Ogden-Lynch Bill is 

more effective in regulating activities that destroy or impair 

the values and functions of freshwater wetlands~ Thank you. 

ASSEMBLYMAN PENN: Thank you. Ms. Shaw, 1 have a 

couple of questions. 

MS. SHAW: Sure. 

ASSEMBLYMAN PENN: One. you talk about buffers. When 

you talk about them. . are you referring only to natural 

wetlands, or wetlands that may have been created by man as well 

as natural? 

MS. SHAW: When you say man-made wetlands. what are 

you referring to? 

ASSEMBLYMAN PENN: When you have man-made lakes. you 

have man .... made drainage ditches, you have retention ponds. you 

have a lot of different man-made types· of wetlands which are.· 

today. considered wetlands. 

MS. SHAW: Well, if you're referring to a drainage 

ditch. I think that this bill would take care of the problem. 

If you have a drainage ditch with some wetlands species. 1 

think this bill would take care of it. But •. if you're talking 

about lakes~ a lake should have a buffer to take care of it~ to 

protect the quality of the water. So, a buffer would be very 

important, and many of the State's wetland protection laws that 

I had mentioned do provide buffers around their rivers,. 

streams. and lakes. 

ASSEMBLYMAN PENN: 

MS. SHAW: Right.· 

ASSEMBLYMAN PENN: 

dealt with-- We talked 

various streams, perhaps--

Man~made ot natural. 

That's correct, a man~ma4e lake to--

Yeah, okay. Tbe other question 

about repa1r1ng and working on the 

Whether they be ponds or dams, and 
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so forth~ they still go thiough a permanent proce$s .. 

At the last hearing we had a man come in from the .· ..... 

Mosquito Control Divisi_on, who dealt with-- He was very 
concerned with the fact that under certain · legislation that 

they would no longer be able to open up and have a clear cold 

water. and therefore ·it would speed ·up the . spore, and the 

mosquito problem would get far worse. ·The only contro'l he had 

at that time was spraying into the water some pesticides that 

killed the mosquitoes. so, there are more things there, and 

there's got to be a balance in here of some sort~ and I'd like 

to know how you might go about that? 

MS. SHAW: Well, under the Ogden-Lynch Bill,. as I 

understand it, the maint~nance and repair of the drainage 

ditches for the Mosquito Commission would be· taken care of 

under a general permit system. 

ASSEMBLYMAN PENN: But he didn't seem to think so . 

. MS. SHAW: Oh. 

ASSEMBLYMAN MARTIN: Maybe I'll try Assemblyman Penn's 

B i 11 in a d if fer e Q. t way . You did a study • I take it • which ·. 1 ed 

to your master's. degree in this area. New Jersey ..:._ as 1' m 

sure you • re aware -- basically allows local municipalities to 

control most .of their . zoning •. presently. Having· served on a 

Planning Board in Morris Plains, there were many concerns and 

various competing interests that you run into. 

My concern would be, you have some 

·where • hypothetically at least. when you start 

municipalities 

to deal · with 

wetlands and buffer zones -- especially when you start drawing 

circles around wetlands -- . you may, in a~ given municipality, 

take . away much of the area for economic growth, and then you 

run into competing interests, which is the need for low-cost, 

medium housing, perhaps playgrounds, and other kinds of 

·interests that the local populous may want to have. 

My question is a general one. and that is, in · the 

course of your concern -- and I share with you a concern for 
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preserving the open environment.· and particularly wetlands. -­

did you give any thought to the other types · of competing 

interests as you take away more and more land from development? 

MS. SHAW: When I look·at a lot of the development in 

Morris county -- a lot of. the office buildings and the hotel~. 
etc .• and housing a lot of it eould have been clust~red. We 
didn• t. We have a lot of wasted. sort of open space. We 
should be leaving the environmentally sensitive land alone and 

developing the more suitable land and clustering the 

development more. And, if you look at some of our hotels and 
office space, you •11 see what I mean. ·You know. it could be · 

clustered, thereby saving the more environmentally sensitive 
areas. 

ASSEMBLYMAN FELICE: Some of the reasons that the 

areas are where they are is because they are desirable to be in 

that environment you speak of, and atmosphere. We cannot in 

a 11 cases-.-. I think 1 o o king at both sides of the coin. we 
cannot say that all building will be in a cluster. or a 
~ommunity -- a small community -~ type of living. Most people 

move into areas of New Jersey and Pennsylvania so that_they can 

have that open fee 1 ing and not 1 i ve in clustered areas. 1 

think there has to be a very pronounced balance. where ·people 

are not restricted, and to have that kind of- opening. and to 

protect the environment. So, there•s got to be a happy balance 

here, and not just say everything stops because there are a lot 

of people that-- And I know many cases that 1 get in my office 
-- that people have bought land down in the areas where they 
are now considered wetlands, with the hope to someday build a 
little home down there when they retire. And now, all their 
years of saving and investing and hoping that they could 
utilize that land -- which may people did, some for profit and 

some for their own personal reasons -- that is all being taken 

away from them -- their little dream area. 

so, we have to have some kind of a balance for those 
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people too. ·tathex than just going into mitigation ~nd 

litigation. 

MS. SHAW: The Ogden-Lynch Bill will take care of ·it 

with less problems. 

ASSEMBLYMAN FELICE: Well-- _(laughter) 

ASSEMBLYWOMAN OGDEN: Thank you. Ms. Shaw. 

Next. I would like to call Jason Cortell. who I know 

has· come . a long way tonight. and I don • t want to ·keep him 

longer than we need to. 

J A S 0 N M. C 0 R T E L L: Assemblywoman Ogden. 

Assemblyman· Penn. Assemblymen Martin and Felice. ladies· and 

gentlemen. As a ·representative of both the environmental 

community and · the development. I· feel somewhat in a unique 

·position because 1 speak from both the experience of a trained~ 

professional environmental consultant and an environmentalist. 

as well as the President of an environmental consult-ing firm 

that deals in the development area. 

I have worked on several major -- several highways. 

including the ·infamous ·Route 24. · We • d like to discuss that 

with you. Mr. Martin. any time. and some of the reasons why 

·we're having it approved. 

But. I •m here primarily tonight to discuss the 

wetlands legislation that is being proposed here in New 

Jersey. Let me begin by saying that unlike inany of the other 

speakers. I don't favor either bill. 1 simply favor a good, 

quality wetlands bill which this State has needed for many 

years. 

Unlike the Fish and Wildlife Service representative. 

on the other hand. since. I have considerable personal 

experience throughout the Stat~. we are not losing the wetlands 

the streams. the lakes -- at such a rapid pace that unl.ess 

we do anything in the immediate future. the State will be 

without these resources. 1 think that's 

unnecessary statement by a Federal agent. 
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it • s appropriate for the seriousness that both AssemblyWoman . 
Oqden and Assemblyman Penn have put into this bill. 

on the other hand, I think that there are some aspects 

of both bills that seriously need to be reviewed. 1-don•t feel 

that it's my job, because I've looked at the testimony from 

previous presentations, some of which has already been 
presented this eveninq by the EPA in particular, and I •m not 

qoing to undertake a review of the deficiencies -- the pros and 

cons of the bill. 
I would like to focus on one area thouqh that I think 

is of extreme importance, and that is the question of buffer 

zones. Now, the previous speaker spoke on the value of buffer 
zones, and I believe The Fish and Wildlife ·service's Mr. Kulp 

has spoken of them as well. 'l'hey do not exist in the Penn 
0 

Bill, and I believe they exist in the excess in the Oqden Bill. 

There's been a great deal of talk over many years 

about buffers. and in some cases the qualities of buffers are, 

in fact, extremely important to the maintenance and the 
qualities that we attribute to wetlands. On the other hand, a 

development appropriately designed and planned can be desiqned 

within an area. in close proximity to wetlands, without 

impairing those values which we seek to protect. 

numerous cases throughout the State where 

well-planned . development has not impaired the 

And there are 

good qua 1 ity. 

qualities of 
wetlands and. in many cases. they have enhanced them. 

We have looked seriously at the problem. of buffers, 
and basically feel that buffers should be approached not froll:l 
the point of view of the land user aspect. which is found in 
the Oqden Bill. but· more with respect to what qualities the 

w_etlands have and what we are trying to protect. In a simple 
sense. we have proposed -~ and are here to propose a wetland 

evaluation system. very simple, which follows both State and 

Federal quidelines. uncomplicated, and hopefully 

inexpensive to manage to put into effect. But basically, 
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it's designed to prote.ct those qualities which both bills feel· 

in their preambles ·that wetlands protect. 

Let me briefly go through this. I know this is ~oing 

to be a long. hot evening. and I do not want to get into ,a. vast 

technical discussion. Assemblywoman Ogden. but let me just 

paraphrase some of the aspects of this proposal. I'm-goinq ~o 

leave copies of it with you. if I may. 

First of all. the proposed wetland classific•tion ··that 

we have developed for the State of New Jersey includes the 

ranking system which is based. basically. on five criteria. two 

of which are project oriented. and three of which are wetlands 

related. 

extent 

Project oriented 

of the potential 

criteria pertain to 

wetland impact area. 

the size and 

which means. 

basically, the size and its location. Now, the si~e criteria 

exists in two categories: One, projects affecting less than 

one acre: and, two, those affecting those of greater than one 

acre. The two. categories also compromise the local and 

regio·nal criteria. These include projects affecting ·either 

isolated wetlands -- or those located above the headwaters·.-­

and projects affecting wetlands contiguous to non-headwater 

surface waters. Consistent with the u.s. Army Corps of 

Engineers Regulatory definition, headwaters refer to a point on 

a non~titled stream above Which the average annual flow is less 

than five cubic feet per second. The remaining wetland 

oriented criteria are based · on surface water. flood hazard 

area. and-wiidlife habitat ·classitication. 

Let me briefly go through these categories that we 

have listed. and then 1' 11 explain how they • re used in the .. 

basic criteria established for the use of buffers. There are 

three criteria again: surface water, wildlife area. and wild 

habitat. Now. I recognize that this does not include all of 

the major categories, such as evaluation of diversity of 

habitat, but we believe that because we have hit on the three 
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key areas and the three key values to which we attribute to 
wetlands, that we have i:n this effect brought together a ve~y 

simple and easy to manage wetlands buffer system. 
The first categ6ry under surface water classification 

includes the following: 

One, FW-1 waters those are State controlled waters, 
within State areas, and FW-2 trout production waters and· t.heir 

tributaries. Those categories that I . h•ve in category one 
wotild require the placement of a mandatory buffer of 100 feet. 

Category two, undersurface water classification 

includes FW-2 trout maintenance waters, and FM~2 non-trout 

waters. upstream of FW-2 trout production and trout maintenance 
waters. Those would require a buffer zone of 50 feet. 

And. category three undersurface water would be all 

other FW~2 non-trout waters, and that, by the way, makes up th~ 

majority of waters in the State, and we don't believe that they 
require any buffers. 

Under flood ,llazard area classification we have three 

categories; again similar to the first group. Category one 

would be wetlands within the floodway of our encroachment 

lines. and those would be areas which would require a minimum 

of a 100 foot buffer. 
Category two would be wetlands within the flood 

fringe, or between the encroachment lines and the 100-year 

flood plain boundary, and that would require a minimum of a 50 

foot buffer. 
And, category thre.e again the majority of wetlands 

within. the State -- would be wetlands not subject to flooding 

by the 100 year flood. 
The third category would be wildlife habitat 

classifications. Again. · category one, with the 100 foot 

buffer, would be those existing wetland habitats that are on 

the State and Federal endangered or threatened species list. 

Category two would require, again. a 50 foot buffer 
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and would be ·potential wetland habitat for State. and .Federal 

endangered and threatened species in areas in which it is 

reasonable to assume tha·t the range of threatened species are 

likely to extend. · 

And, category three would be all other wetland 

habitats which would require no buffer zones. 

Now, we have determined that the . implementation of 

such a plan, again, would be relatively s_imple. The reasons 

why we have determined .there are two categories, one less t~an 

one acre and one greater than one . acre, is because we believe 

that the regulations, as passed, should comply with the Federal 

regulations in ihat category. However, we should mention that 

we do not believe that either buffers or wetland zones need be 

protected, and may be permitted for filling,· should a site 

study and analysis shows that, one, the wetland crite~ia 

established for that area are not of a sufficient significant 

area that they do not impact the wetlands or those values 

pursuant thereto: and, two, that in selected cases, those 

wetland features can be mitigated at an off-site area or an 

on-site area by, in all cases -- preferably within the same 

watershed the water and flood control protection. So we 

feel that some mitigation should be allowed, and a buff~r zone 

system, somewhat different than that being proposed in either 

of the bills. 

And finally, we have basically a system or 

of permit~ should · be 

a simple . system which 

identify the project and 

to immediately determine if there is a wetland impact area. 

framework by which wetland review 

allowed. Now, that's relatively 

basically calls for the developer to 

Let me comment, if I might, on the question which was 

raised by Assemblyman Pen·n in his question of Mr. Kulp on the 

quality of the fish and wildlife mapping. I know that is one 

of the main areas that the so-called two camps seems to be 

fragmented on, and let me make my point. Since I come from 
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Massachusetts. I can say all of this. 1 can go back tonight. 
no _problem . 

. We have a stricter wetlands act. by the way. in 

Massachusetts than you have proposed here. 
Let me just say this: The quality of the mapping is 

not the issue here. The quality of the informati~n used in the 
permit is the issue. Now, in many cases the fish and wildiife 

mapping and the information available through the Soil 

Conservation Service on the State and Federal level is 

extremely valuable, and if you put all that information · 

together . the wetlands data, the soils data. and the flood 

data --- we have a good base to determine where the wetlands 
ought to be. and I think that using the existing mapping is a 

good tool to advise both local and State officials that an area 

subject to development is possibly going to be subject to 

wetlands permits. 

Now, the mapping is not perfect. and 1 think Mr. Kulp 

agrees to that, but I do feel that the intent of the mapping 
was not to be quite as accurate as Kulp mentioned. I think the 

intent of the mapping is accurate and correct. 'l.'o go to a 

mapping syste~ of one to two hundred even one to four 

hundred -- would pose a· tremendous economic burden on the State 
and its resources. Just providing the base maps alone would 

cost millions of dollars, and take years -- if not decades 
to complete. Providing the information on the mapping would be 

an annuity to all the environmental consultants in the 
audience, and while I think it would be great to myself and my 

fellow consultants to have life-long work mapping the ~etlands 
in New J~rsey, the fact is that in each case of development it 
is going to be a second requirement for the developer to do the 
mapping anyway because I • m sure that, just as ·1 go out into the 

field ·to map wetlands -- or my staff does these days ~-- and 1 

might meet with someone from the Absecon office, from the Fish 

and Wildlife Service, I can assure you that we have a 
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disagreement. on where that line. of. the wetlands will be. ·And ·;J_ 
. . 

think that disagreement is healthy and it 1 s valuable. but ~he. 

fact is it does exist. It is not a perfect science. and even 
at one to two hundred feet it is impossible to draw those lines-· 

. . 
accurately. It ·must be done on a site-specific· basis.· a.nd .it 

must be done in the field. 
Th~refore, the map to go to the expense. and 

basically t~ go to the cost in time, 20 years from now~we·will 
still be waiting for those maps to be completed, and I don•t 

think that the purpose of this wetlands bill, to wait that long 
until we get an accurate· set of maps, and even then they will 
be questionable. believe ·me they· will be. That 1 s my little 

speech on mapping . 

. I'd like to just continue, and then I will conclude my 

statement. We feel that after the site has been determined as 
to whether it is less than one acre. or one acre of wetlands to 
be filled. we then would likely determine whether the category 

of the wetlands as I mentioned before apply. Which 
category? Would category one. with 100 feet, category two, 

with ~o feet, or category three, with no buff~rs, be the 

adequate buffer zone that would apply? And then from that, we 

could determine whether a permit would be required to, one, 
fill the wetland; two, fill the buffer -- or fill both; or. 
whether or not the DEP felt that under the circumstances, based 
on the information provided in the permit, that a mitigation 
plan was appropriate. And, basically, Assemblywoman Ogden, 
that is the approach that I have proposed here tonight for you 
to review, and, hopefully~ both you ·and Assemblyman Penn will 
lOok at this and read it, and take it into consideration. ~ 

Thank you. 

ASSEMBLYWOMAN OGDEN: Thank you very much. We 
appreciate all the thought and effort that you•ve given to this 

subject. Thank you very much Mr. Cor tell -- especially you 

coming from Massachusetts ~- foL all the help you've given us 
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to solve our problems h~re in New Jersey. 

Mr. Penn. do you have any questions? 
ASSEMBLYMAN PENN: I don't have any questions. 1 just 

want to thank Mr. Cortell for coming down. His reputation ha,s 

preceded him. and I wanted to be sure that your remarks made 

here tonight and your help are appreciated. 
ASSEMBLYMAN FELICE: I would also like to echo that, 

as a consultant engineer myself and knowing that some of the 
problems that are involved. I think you • ve put some new light 

onto the different buffer zones. 1 think that 1 s · very 

important, as we all have a local and State lan~ use. I thirtk 

that it's important we have freshwater lands.· I think that 1 s a 
very important attitude that you've given us this evening. 

MR. CORTELL: Thank you, I appreciate it. 

ASSEMBLYMAN MAR'l'lN: Mr. Cortell, obviously your 

expertise is considerable. Just so I'm clear about something, 

suppose I have a piece of property which has not been 

identified in the past as obvious wetlands, how am I to know -­
under your best thoughts -- about the process, that if I were 

to apply for some type of site plan application that I would b~ 

encountering the process of determining the whole wetlands 

application process? I mean, is there any· way that somebody, 

without hiring a consultant, would have some assurances of 

knowing that they're safe from this process? 

MR. CORTELL: Assemblyman Martin, that's exactly what 
this proposal is. We've used, for the most part, available 
information to develop the categories. . For example, in the . 

~urface waters, we have used -- in the floodways -- information 
that's readily available in most. municipal town offices with 

·regard to floodways and with regard to flood fringe areas. so, 

we d6n't feel that anyone has to go out and hire an engineer or 

a consultant·to map that. 

Now, if we're dealing with the second-- Let me take 

the second issue, and that is the question of endangered 
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. species. We · feel · th.at 1 s an important issue. 
1 

A list· of 
il 

endangered· species is available at the Soil 'conservation 

Service. usually at each municipal environmental coiUlission . 

office. and 1 think it 1 s the type of thing that we. could 

readily make available. municipally. in a wetlands package that 
li . 

would be provided on the local basis so that ind~viduals who 

are interested in finding out 

·category their wetlands were in. 

whether or not or which. 

could easily ref~er to· that. 

almost on a matrix system. 
·,1 

And then. the third category is the qua~ity of the 

feeding waters. That. again. is State mapped. Every stream in 
the State is mapped. and that ·is readily available in most town 

halls and city municipal government. 

So. I think -- for the most part -- the ~ystem we 1 Ve 

applied and are basically using. is readilr available 

information. and I think the reason why it served the function 
il 

of protecting the wetlands is because each ·of these functions 

we have already designated by other actions as beipg something 

significant w~ need to p~otect. 

If we prot•ct. for example. trout 

protecting water quality. and we know lt'W-2 

wate.rs. we 
:! 

wate~ for 

are 

trout 

maintenance is the highest of water quality. otherwise the 
II 

trout are not going to live there. and that's c~rtainly not 

going to (indiscernible). And if we protect those waters. then 

we protect the water quality do~nstream. And the ~arne is true 

of all th~ other categories. 

I don't know if we • ve answered all your q\l1estions. but , . . . 

let me just say this: I think we could make that' information 

available ·very easily so that any individual can .go and find 
. . ! . 

out vhether or not he has wetlands. and what category they 

would be in. 
II 
II 

ASSEMBLYMAN MARTIN: Let me just take it one ste~ 

further. 

out from 

Those people who bought a house oftentim~s will find 
II 

the lending institution that they. 1 require a 
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certificate which determines whether they are. in a flood zon~ 

or not. In New Jersey, I ·know of at least one company that fo.r 
$9.75 will certify as to whether or not you're in one or not. 

Do you see some system like that, for a small-~mount of aoney? 

I'm not as concerned, obviously, with the big developer's 
process; of course, he would have his consultants, and he ~oul4 

have his engineers for his developments. But for the smaller 

person who is involved ~ith one-acre or two-acres, dependi~g on 
legislation, could you foresee some process like · that which 
would solve the problem? 

MR. CORTELL: What I foresee is, in each municlpal 
office, let's say the 
environmental commission 

planning board 
depending on 

office, or the 
the . size of a 

municipality here --- that a reference book or file, probably 
something prepared by D~P. would be available that would 

basically have the necessary information for a person to 

quickly go through a matrix to determine whether or not his 

property is under category one~ category two, or category 
three. And all that information is available. It just needs 

to be assembled and put in an orderly manner and mad~ available 
to the average public to use. and it would cost nOthing to dO 

it. That would be the real goal of the program. 
ASSEMBLYMAN FELICE: May I (indiscernible) I just 

want to be sure I can tell my clients that. (laughter) 
ASSEMBLYMAN PENN: One other question you touched on 

is the mapping. I think because certain bills refer 
strictly-- I mean, certain bills refer strictly to the Fish 
and W'ildlife map, but there are other maps available today: 
The flood hazard maps. the maps used in. stream encroachme~t. 

and there are county planning boards that have put together a 
map of their communities, and all that. Those maps are readily 

available, and most of them are at a scale of one to two 

hundred or-- Well, that•s the ones I've seen anyway. 

Could you envision putting together these maps over a 
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period of time, not five years or whatever it means. and 

eventually using those Jnaps as a substitute for the existi~g 

maps. because I find them -- having - seen them many times -­

totally inadequate. One inch equals is-- We can put on a 

pencil and you have a whole stream covered. 

MR._ CORTELL: You're absolutely right. We would like 
to see mapping at any scale better than the one by the Fish and 

Wildlife Service. As I've said, I think they do play a 
valuable role because they do provide an indicator that a piece­
of property, or an area, or a · zone may be ;! subj.ect to 

regulation~ BUt, I do agree. I thi·nk that the municipaiities­

and even EPA could update maps, and provid- additional 
inform-ation, so that we could have more accurate m:aps. No one 

would ever argue against better information, that 1 s for sure. 
I just do not want that to be the substitute for real, good 

field work -- I don't. I think everyone, including myself and 

the Fish and Wildlife Service, would agree with that. 

ASSEMBLYMAN PENN: I think we all agree to that. 
ASSEMBLYWOMAN OGDEN: Thank you. Mr. Cortell, 1 

wonder if you have any estimate, because we're talking about 

roughly 200,000 acres of freshwater wetland~. of what 

percentage of that would include your rare and endangered 
species,_ or within the range? I'm wondering what ~elre talking 
about in terms of proposing these buffers, whether we're 
talking about the buffers -- you know-- in half-or more of the 
area, or considerably less than that? would you ha,ve any idea, 
for the three categories that yoU're talking about? 

MR. CORTELL: No. 
ASSEMBLYWOMAN OGDEN: All ~ight. Then· a related 

question is, with a maximum of 100 for a, say. pristine wetland 

area with rare and endangered species, you would [have. say, . a 

regional ~hopping center. with all of its activities really 
extremely close, and it's hard to believe if you have an 

activity that involves so much movement and runoff ,and cars and 
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people that even a buffer of 100 feet -- whether that would be 
of value under those circumstances. 

MR. CORTELL: I don't want to give a speech here. Ms. 

Ogden, let me say this: There are other mechanisms, hopefully, 

in place that would protect the quality of the receiving stream 

and waters, other than the 100 foot buffer. But you must 
understand that the buffer-- Wetlands are a buffer for fresh 

water, and while they have a function in terms of water 

quality, in terms of flood prevention, and in terms of habitat, 

when you are talking about a shopping center, per· se, ·you • re 

primarily talking about the effect of runoff from the shopping 

center into the receiving waters. A 100 foot buffer-- .I hav~ 

to make this cleat. There are all kinds of buffers. Th~re are 

grass buffers; there are heavily vegetated buffers; there are 

deciduous tree buffers. all of which provide a different level 

of purification of the water running across it. There can be, 

believe it or not, a hard clay buffer with nothing on it which 

provides little or no protection to the buffer, even if it was 
300 to 500 feet. So. the size of the buffer isn • t really the 

issue. 

And I think. looking at the data that I've looked at 

in shopping centers. that a quality shopping center can be 
built with proper drainage and curbing and direction of 

drainage away from those valuable areas so that a 100 foot 
buffer would be more than adequate to protect it. 

I don • t think we need to protect buffers by 500 or 

1000 feet. In some areas I'm not sure that wouldn~t be 

required. If I had a very special species or a plant, like the 
one that was buried under seven or eight feet of fill in a 
shopping center somewhere -- that was referred .to earlier 
I'd dig three miles around· that if I could, frankly, and I'd be 

th~ first one in line to prevent the bulldozers from going in 

to do that. But, · in fact. we need to have buffers that do 

their job, and the wetlands protect water quality· and the 

buffers 
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do, and I think both of them togeth~r will do ~he }ob. I ·don•t 

think we need soo feet, or 400 feet, or even 300 ·feet to do 
.. :-·: ' 

that job. 

ASSEMBLYWOMAN OGDEN: Your emphasis is really almost 

totally on water quality. and I think that . when .Je • re talki~g 
about the rare and endangered species, we•re also talking ~bout 

all of the activity that•s occurring, let•s say. in a shopping 

center and the effect of that on what•s going on in the 

wetlands. I think urider those circumstances. certainly the 

very minimum would have to be, say with trees 

(indiscernible} the plants -- you certainly couldnlt ba~e that 

open. 

Just· one othef question here. You were dealing with 

buffers in terms of protection of the resource. and my bill is 

dealing with the resource -- or, is- dealing with. the planned 

activity and keeping it a certain distance away, ·depending on 

what kind of activity it is, from the freshwater wetland. Why 

do you favor the proposal that you have, as opposed to .what 1 

have in my bill? 

MR. CORTELL: Well, I think the basic differences 

between ~hat your bill proposes and what I'm proposing -- that 

we know from real-time experience, from 20 years ~f dealing in 

the development community, that there is no way that you can 

adequately determine a particular project beforeha1nd, and what 

type of impact it's going to have. Now, if you have art office 

building with a 200 foot buffer because of parking,_ that 200 

foot buffer because of the parking is not necessarily any more 

of an impact than a housing development with a so- ·foot buffer. 

·And I don • t think that you can adequately say t·hat·, one type of 
- -· I 

activity has a greater impact 'on a wetland area and the quality 

of water and floodways and rare and endangered species than 

ano.ther, and 1 don•t feel-- I've never seen this. frankly. 

I •ve looked at all types of development and been involved in 

them. I can tell you .. quite candidly -- and I think it 1 s been 
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mentioned by Assemblyman Martin -- there are many highways in 

this State that are a lot closer to wetlands than many of these 

developments that have proven to be a far greater _deterr~nt to · 

wetland quality than the developments that have grown up and 

are directly related to those highways. That's a philosophical 

point, I understand, but you know what l'm talking about. 

I think that, in fact, we also have to look at·. the 

other side of the coin. I think that if you place your buffers 

with the idea that you want to protect water quality, that you 

. want to protect rare and endangered species, that you want to 

pr.otect critical habitats, that you want to protect tlood_ways 

from being filled and having flooding downstream, then it is 

more important that those criteria are th~ ones that you 

legislate around, and not legislate around what the potential 

development is. And, frankly, it seems to me that a bill which 

legislates against ·certain kinds of development tends to take 

on the view of an ant.i-development bill. 1 know it•s not, but 

that IS my Objective opinion Of the reasoning behind that kind_ 

of a use -- land use -- and I believe that there a number of 

checks and balances within the system that prevent poor 

development from taking place today, as opposed to what took 

place five years ago. I know this isn't universal throughout 

the State, but I think you'll agree that the development 

patterns within the State are getting better and the 

environmental requirements are better. And each of these b~lls 

yours, Mr. Penn's~ and the slight revisions that I've 

proposed -- all call for supervision and careful control by the 

DEP. so, none of this has taken place in a vacuum. 

ASSEMBLYWOMAN OGDEN: Just one comment about the roads 

and going closer to the wetlands from the shopping center~ Of 

course, the reason there · is that it is deemed that the roads 

provide transportation and they are in the public interest and, 

therefore, the criteria for public roads is less stringent than 

privat~ development. 
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MR. CORTELL: Ms. Ogden, just for the record I want 

you to know that my firm did the environmental studies for 

Route 24, and we did not recommend the route through the 

· wetlands in Chatham and Montgomery Townships.· And 1 can tell 

you that, fact, by giving the DOT a carte blanche to build 

without restrictions, we are going to continue. to have ·bigbways 

put through the middle of wetlands when there was adequate 

routes and adequate designs to go around those wetlands.· So. 1· 

don't think that highways should be exempted, and I think. 

quite frankly, the highway situation needs to be looked at more 

carefully than yotir bill repres•nts it does. (applause) 

ASSEMBLYWOMAN OGDEN: I'm always glad to: heat how my 

bi 11 can be strengthened. (laughter) 'l'hank you very much for 

coming, particularly such a long distance. We appreciate it~ 

Next, · in terms of being_ signed up here, is Yvonne 

Maitland, representing the Norwood East Hill Watch. Is she 

here? (affirmative answer) 

Y V 0 N N E M A I T L A N D: My name is Yvonne .Maitland and 
I am a resident of the Borough of Norwood, Bergen dounty. I am 

the North Jersey Sierra Club representative for the Palisades 

Preservation coalition. I am speaking for the Norwood East 

Hill Watch, a residents• group concerned with env~ronmental 

i~sues and the critical lands of the 151 acre Boy Scout Camp in 

Norwood, the last remaining remanent of ancient forest on the 

western slopes of Palisades. 1'his land. a gift to the Boy 

Scouts from. the Rockefellers is presently in Green Acres and 

has been since 1979. It was targeted for a Mount .Laurel suit, 

although only luxury single-family homes and townhouses are 

proposed for the site. 

The East Hill Watch, concerned with the environmental 

integrity of .. this tract, w~s allowed to intervene on 

environmental grounds in the Norwood-Mount Laurel case.. I 

would like to state here that we also objected ·to low- and 

moderate-income housing going on at or near a municipal 
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landfill, which was in wetlands and in a flat plain. I belie'\re· 

we were instrumental in an alternate site being designat,e4~ · · 
free from these restrictions. 

It is interesting to note that the New Jersey Counc~l 

on. Affordable Housing in its proposed new rules states: . The 
council shall exclude inland wetlands, · protection of flat 
hazard areas, and sites with slopes in excess of 15~ _..;. the 

first time the State has taken a positi~n on steep slopes. 
The East Hill Watch wholeheartedly. supports the Ogden 

Wetland Bill, A-2342, a bill that allows far more justice to 
the environment and the people of New Jersey. Builders and 

developers are notorious for resisting and fighting any 
regulations that prohibit or restrict development, but 

safeguards are necessary and laws are enacted for the greater 
public good. 

Too ~any envirGnmental injustices have been allowed to 
take place in the past in New Jersey in the name of progress, 

and the abuses continue. Money cannot be allowed to be the 
guiding authority. True progress is working with and not 

against nature, utilizing resources, such as inland wetlands 

which absorb precipitation and gives us a free measure of 

protection and flood control, provides food and wildlife 
habitat, especially those of plant and animal threatened and 
endangered species. Destruction of critical land deprives 
people of an insight into the natural charaeter of a region and 
denies the public much of lts natural heritage. What are we 
going to leave for the future generations? 

We present the lSO acre forest tract as an example of 
why we. desperately need the Ogden-Lynch bill now. The land-­
The unique combination of steep slopes and steep ravines, laced 
by many streams ~- indeed· the whole area -- is one vast supply 

of underground water, and supplies the Boy Scouts with all 

their water needs in the adjoining camp in Alpine. Some of the 

streams feed the Hackensack Reservoir and some flow into the· 
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Hudson Rivet. 

The developer. in his initial plan. presented a. 

network of detention basins. all 42 of them. to bold back the 

·strong water runoff and, yet• our objections and pr.·evious flood 

hazard designations~ shown on 1974 and 1976 food hazard aaps • 

. were removed from the area.. Mr. Cortrell state~ that every 

~tream is mapped -- I believe be said in New Jersey. That is 

certainly not the case with the 150 acre .tract in Camp Alpine. 

The existence of pristine wetlands was confirmed by 

~·ish and Wildlife, and naturalist author and environmental 

expert, John Sorao (phonetic spelling), del~n~ate~ _and 

testified in court to thirt_y-plus acres of forest we_tlands. 

including a lowland grove of bitter nut hickory· wetlands. 

unusual in New Jersey. Many ·experts, includ-ing John Sorao. 

have not only been impressed but astounded by the area•s 

diversity and rich abundance of wildlife, and the area has also 

been designated by the State and placed on the register of 

natural areas. 
Assemblyman Penn said at the last hearing that the 

last place he -- a builder -- wants to build on is wetlands, 

and he reemphasized that. I want to disagree with him. From 

personal experience and · observation, most builders will not 

only build in wetlands but they will divert, fill in streams. 

and build on top of them, sometimes denying . even their 

existenc~. To them, these a~e poor drainage areas~ high water 
. 1 

• :l . • 
tables, and substandard lots. A natural stream w1tih sp1ce bush 

and ·wild azaleas and geraniums and ferns growing along its 

banks is referred to by the engineer as a drainage ditch. It 

is ripped out and, lo and behold, is tran•tormed into a riprap 

drainage ditch. I~ all . depends on which side of the ditch 

you•re on. 

streams 

It is development in ·these areas 

that the· most irrevocable damage 

of wetlands and 

occurs. We are 
desperate for a strong bill. I would like to thank you for the 

opportunity to speak in favor of the Ogden Bill. Thank you 
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very much. 

(indiscernible remarks made from member of audience) 
ASSEMBLYWOMAN OGDEN: Thank you very much. 

MS. MAITLAND: Thank you. 

ASSEMBLYWOMAN OGDEN: Mr. Robert Franklin, who fs 
Chairman of the Economic Development Council. 
R 0 B E R T F. R A N K L I N: Chairwoman Ogden, AssemblYmen 
Felice, Penn, and Martin, I thank you for the. opportunity to 
let me appear before your group. I just recently retired as 

Vice President of Public Service atter 40 years of service with 
that company, and of those 40 years, I spent approximately 25 

years in the economic . development arena trying to promote the 
State to get jobs for.the people of the State of New Jersey. 

Just over four years ago I had the honor of being 

appointed by Governor Kean as Chairman of the New Jersey 

Economic Development Council, which is an advisory group to the 
Commissioner of Commerce of the State of New Jersey. 

About three years ago, the Governor appointed me as 
Chairman of the New Jersey State Job Training Coordinating 

Counci 1, which oversees the job training operations of all of 

the local municipalities and counties in the State of New 

Jersey. 
These experiences have convinced me that wetlands 

preservation and management goals, as well as other 

environmental goals, must be weighed against other important 
and legitimate public policy objectives. Among these. and 
foremost in my mind, is the critical and very real need to 
ensure job stability among our employed, and to create new jobs 
to shrink the growing ranks of the unemployed, particularly in 

the industrial sector. 
It appears that many who have watched and been part of 

New Jersey's growth over the last several years are under the 

impression that unemployment is not an issue before us. They 

couldn't be more wrong. The problem has been underscored by 
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Governor Kean, . time an_d titne again, and as Chairman of the 

Governor's ·Economic -Development Council I'm acutely aware ._of 

that. As a matter of fact, in both terms of the Governor. b~ 

stated the prime mission of his administration would be t~e 

creation of jobs. 

For this reason, I endorse the Penn Bill. I do not 
believe that the need to protect our environment must con.flict 

with th_e ne~d to ensure steady economic growth. OlllY the Penn 
Bill, A-2499, will· address both needs. Only th~ Penn Bill 
strikes the crucial balance. The Ogden Bill would protect the 
wetlands at the expense of the economy. can we who are working 

today deal so callously with our neighbors on the bread line? 
Please consider •11 of the consequences of your 

wetlands decision.· I think Assemblyman Martin was trying to 

touch on a point: 1'here was more to the environment than the 
. physical environment. There's the. social environment. When 
you deal with a piece of legislation, you've got to deal with 

how it affects the cities as well as the suburbs. It is the 
economic ~nvironment that 1 think. 

the other 

environment, 

two 

and 

environments. 

concentrated 

environment. I think there's more 
look at the whole. broad picture. 

in the past year. overlooked 

the social and economic 

strictly on the physical 
to it than that. We have to 

I thank you fot letting. me appear . before you, and I • d 
be happy to answer any questions you might have. 

ASSEMBLYWOMAN OGDEN: Are there any questions? 
ASSEMBLYMAN FELICE: Well, I can honestly say 

looking at the side of industry·and what they've done in New 
Jersey -- that New Jersey, for many years, was J¥st known as 

the chemical state and a state where all the toxic wastes -were 

dumped, and so forth: yet~ I've known personally that the major 

corporations in the State of New Jersey have led' the· way in 

helping to develop our environment in all aspects, and I 
commend them. I know personally many of the corporations and 
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the utili ties are doing a lot of special work that no other 

state in the country is doing to help our environment. 

I think that some of the points you brought up about 

balance, along with Assemblyman Martin, is something that has 

made New Jersey what it is in the last few years as ·tar as 

economic develop~ent, as far as its tourism, and that all 

branches of private industry have worked together, and that • s 
·the direction we 1 re looking to go in on both of these bills, 

and try to get the best information that we can before a vote 

is taken. Thank you. 

ASSEMBLYWOMAN OGDEN: Thank you. Mr. Franklin. 1 
really have to take exception to your comments when you imply 

that my bill is against jobs and against the· economy -- against 

economic growth in the State of New Jersey -- as it is not that 

at all. When I have listened to Governor Kean speak, 1 have 

always heard him say that all we need to have is a_ balance. 

Yes, we do need to have economic development, but we also have 

to care about the environment in which it occurs, and the only 

way we are all going to prosper in th~ years to come is to have 

tbat balance, that we do not create economic development at the 

expense of the environment, that we do not create environmental 

regulations at the expense of jobs. It is a delicate balance 

that we always have to keep. 

But I think that New Jersey has been known as a State 

that has tough environmental laws. We're enjoying an ~bsolute 

boom time in spite of that, and maybe because of it. The 

workers who are out· there know that the State of New Jer~ey 

also cares about the health of the workers -- for instance~ the 

right to know. And one thing that 1 s key in te~ms of the 

wetlands is the question of water supply -- both quality and 

quantity which is rela·ted to the workers.. It 1 s related to 

you. It 1 s related to me. It 1 s related to all of our children 

and grandchildren who are going to be here in the decades to 

come. 
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so, I agree w.ith what everyone really is saying, .that 

we•re concerned with the total environment of New Jersey. which 

·means that we do have to have .a balance, but we have to make 

sure that while we still have· choices, that. we are going . ~o 

protect the resources that we need for the future. -beca-use 

without those resources in the future. our current economic 

role . is going to come· to a stop, and that • s what I don• t want 

to. see, and that • s ·why I feel strongly about this particular 

bill. (applause) 

MR. FRANKLIN: I did not mean to imply that you are 

_anti-development. I just suggested that the Penn Bill. ·in ·my 

opirtion, is more balanced as fat as economic d~vel~pment goes. 

I think the State of New Jersey has done a tremendous job~ As 

a matter of fact. it • s been recogn-ized nationally within the 

last year or two. This State, and two other states were 

singled out as states that have done an extremely fine job with 

the environment. l'm just su~gesting that we•ve got to look at 

more than ·the environment. and we've got to take a balanced 
look at every action we take. 

·Unfortunately. I •ve never found an environmentalist, 

for example. in the ghetto. You know. they have different 

problems. so, we've got to take care of everyon~ out there, 

and there has to be a balanced approach. That's all I'm asking 

you. 
ASSEMBLYWOMAN OGDEN: Thank you very much, Mr. 

Franklin. (applause.) 

The Passaic River Coa1ition. Mr. Robert Myers. 

Chairman. 

D R. DAN I E·L V A N A P S: Thank·. you for this 

opportunity to testify on the freshwater wetlands legislation. 

I'm not Mr. Myers. Mr. Myers is our Chairman. H·e•s in North 

Arlington. I'm not sure if he's familiar with this part of the 

basin, and he's ~bviously lost~ 

speak for him. 
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My . name is Doctor Daniel Van Abs. I • m the Technical 
Director of the Passaic River Coalition. With me is David 
Epstein, who is our Flo6d Plain ~atch Coordinator. We will be 
speaking on just two points: One is the b~ffers the concept 

of buffer zones -- and the other is enforcement. 

The Ogden-Lynch Bill strongly endorses the use of 
buffer areas to protect wetlands from development impacts. The 

Penn-Zane Bill does not include buffer provisions. though 
Assemblyman Penn stated at the last hearing that buffers do 

have values in some situations. 
Jason M. Cortell & Associates, as you•ve heard. has 

similarly ~ndorsed wetland buffers for some circumstances in a 
report for Vantage Associates, a development firm. 

Most development interests oppose wetland buffers. 
saying that. "There is no clear scientific evidence for buffer 

zones." Clearly. the development community . is split on the 
need for buffer zones. Also clearly. some members of the 

development community are not aware of the scientific consensus 
that is building on the need for wetlan~ buffers. s~veral 

states use buffer zones. Close to 40\ of our own State is 
subject to wetland buffer zone provisions in the regions 

regulated by the Pinelands Commission and the New Jersey DEP. 
Division of Coastal Resources. 

Some of the confusion may derive from the lack of 

understanding about wetland buffers. We often talk about the 
mechanical benefits of wetlands. Wetlands do store flood 
waters at the surface and in the soils during the growing 
season. Wetlands o.ften are groundwater discharge areas. 
providing base flow to rivers during dry seasons . Wetlands in 

·the Passaic River Basin often cap valuable aquifers, prevehting 
aquifers from losing pressure and protecting them from 

contamination. Wetlands also do serve to protect surface 

waters from degradation from sediments and other pollutions. 

All of these functions depend on the physical presence of 

wetlands. 



but wetlands also play an ecological role. 

Wetlands are ecosystems, biological coiDJilunities of 

plants and animals which function together in a unique web of 

interrelationships. Wetlands tend to be developed last, an4 so 

are the final refuges for .animals and plants, both e~danger~d 

and common, which have been displaced or destroyed elsewhere. 

Wetlands often are the sinks to which environmental ·.insults 

from surrounding development f. low and settle. The New. Jersey 
. r 

Builders Association has recognized in its testi~ony at ·the 

last hearing that wetlands have intrinsic ecological values, 

worthy of protection independ~nt from their water , quality and . 

flood control benefits. The environmental community recognized 

these intrinsic values near- the turn of the century we 

welcome the new awareness of the development community. 

Despite a common recognition of wetland values, some 

still ask, "Why buffer the buffers?" The ready answer is that 

if w~tlands are destroyed by hu~an actions around their 

perimeters, the value of wetlands in protecting water quality 
and quantity will also be destroyed. In addition, the 

intrinsic values of wetlands~ such ~s wildlife habitat, can be 
·. I 

destroyed easily if buffers are absent. A third pbint is that 

wetlands buffers provide some measure of protection against 

human _intrusion once adjacent lands are developed. Therefore, 

buffer zones around wetlands makes sense. 

There is a fourth reason for wetland buffer zones. 

The wetlands ecosystem does not come to a sudden halt when 
I 

wetland vegetation is no longer prevalent or· predominant. A 

gradual blending of wetland and upland vegetation and animal 

species occurs along the boundary between the two. This 

· boundary is called the ecotone and generally has · a greater 

diversity of species tha·n either upland or wetland. It is 

important as a breeding area for animals which feed in 

wetlands, as a refuge from flood waters, as a link between the 

uplands and the wetlands. ·As such, the wetlands edge is a 
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valuable part of the wetlands ecosystem and should be protected._ 

The scientific evidence for wetlands buffer zones 
exists. and is becoming more established with time. Research. 

continues. but several studies have pointed to the necessity 

for buffers. The research most frequently cited in New Jers~y 
is a model _prepared for the Jew Jersey Pinelands Commission by 

Roman and Good in 1983. Doctors Roman and Go~d cited n~me~ous 

important roles that buffers play in protecting wetland values 

and established the model which the Pinelands Commission now 

uses for buffer zone delineations .. 
The New Jersey· DEP review of th~ literature on 

wetlands buffers found that Niering and Warren, Karr and 
Scholosser, Erman et al., and Johnson, all have concluded that 

buffer maintenance is critical to aquatic habitat and wetland 

protection. Wetlands, with their intrinsic public values, 

require the same level of buffer zones as streams or coastal 

wetlands. 

Shisler et al., in a recent draft report for the New 

Jersey Division of Coastal Resources, prepared an extensive 

literature review with rega~d to wetland buffer zones. A copy 

of their reference list is enclosed. I don't expect you to zun 

out and buy all of these references; they•re 10 pages long. 
Several references merit special attention. Research 

in Oregon by Broderson indicated that a minimum buffer of so 
feet was needed to control the movement of sediment, with a 

maximum of 200 feet under conditions of steep slope and exposed 

soil. Broderson, Thurow et al.. Burton et al.. Clark, and 
Haussman ~nd Pruett have all noted that multiple factors affect 

the buffer widths necessary to protect streams or wetlands. 
Shisler et al. conclude that "The general consensus is that as 
the degree of development increases, the n~ed to provide 

additional vegetative buffer width increases." 1'hey note that 

Rhode Island, North Carolina, New Hampshire, Montana, 

California, Washington, New York~ Massachusetts, New Jersey, 
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and New Hampshire use buffer zones ·tor the protection _of 

surface waters and wetlands. 
The Ogden-Lynch Freshwater Wetlands Act provides· for 

buffer zones which vary. according to the degree of develo_pme~t 
proposed ·adjacent· to the wetlands. Both minimum and· .maximum 

widths are established. 1'he minimum widths. ensure that the 

ecotone between wetland and upland areas will be protected, 
that human . intrusion will · be minimized.· and that: buffer wi"ll 
still exist if stormwater management and sediment control 
measures fail. The maximum distances are sufficient to ·protect 
the. public values in wetlands where. major soil disturbances.; 

poor design, steep slopes, easily erodable soils, and critical 

"fildl ife or plant habitats require such distances.: Conversely 

and this is an important point in the Ogden Bili 

developers ·may reduce their buffer zone requirement through the 
application of sound design principles and good quality control. 

The Freshwater Wetlands . campaign concludes that 

scientific justification for wetland buffers ~xists. . The 
Penn~Zane bill is seriously deficient because buff~r zones are 

not provided in any instance. The Ogden-Lynch bill, along with 

its ma·ny other attributes, deals with the buffer zone issues in 

a thorough yet flexible manner and should be enacted. 

Now, we can either take questions on that part, or we 
can move to Mr~ Epstein's testimony and then take ~uestions, at 
the panel's pleasure. 

ASSEMBLYWOMAN OGD~N: Are ther$ any questions? (no 
response) 

DOCTOR VAN ABS: ·Thank you for this opportunity. This 
is David Epstein. 

D A V I D E P s T E · I N.: My name is David Epstein. 1' m the 

Coordinator of the Floo~ Plain Watch for the Passaic River 

Coalition. The Flood Plain Watch trains citizen ~olunteers to 

monitor development of the flood plains and wetlands of the 

Passaic River Basin in cooperation with the New Jersey 
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Department of Environmental Protection. In response to. reports 

of possible violation~ filed by the Flood Plain Watch. the ·DBP. 

has issued stop work orders on 24 projects in the Pa-ssaic· River 

Basin. 17 of which have been in wetlands. We also send copies 

of possible flood plain violations which are in wetlands to the 

u.s. Army Corps of Engineers. In response to our reports. the 

Corps has issued four stop work orders. and -is continuing to 

investigate 10 other projects. 

Investigations and research conducted by the Flood 

Plain Watch led us to conclude that while Section 404 of the 

Clean Water Act is theoretically strong enough to protect our 

wetlands from many types of development. over the past decade 

it has failed to· do so. It is clear to us that one of the 

rna jor reasons for this failure is the lack of an effective 

enforcement element. as written in the law and as carried out 

by the Corps of Engineers. A Freshwater Wetlands Bill will 

serve to protect our wetlands only if i~ includes strong 

enforcement providions and vests the DEP with the authority to 

immediately stop work when the law is being . violated and to 

punish the violators. 

A review of the two wetlands bills. however, points 

out the disparity in enforcement authority given to the DEP to 

protect wetlands. The Penn Bill merely empowers the DEP to 

bring a civil action in court against violators and to seek 

fines of between $250 and $3000. The experience of the Flood 

Plains Watch with the enforcement branches of both the Corps 

and the DEP shows that fines such as these are far too s~aall to 

deter illegal development of economically valuable wetlands. 

Also. because these small fines are below the $10,000 threshold 

which the Clean water A.ct mandates. the DE~ will not be allowed 

to take over the 404 Program from the EPA and the Corps under 

the Penn Bill. 

f"urthermore, both the DEP and the Corps are hesitant 

to bring violators to court due to the time, expense, and 
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uncer.ta inty of . the outcome. The courts · may be ·:an adequa~e 

arena to settle certain type of· large scale violations •. but the 

wetlands bill will continue the failure of the Corp.s program to 

protect wetlands if this is the only enforcement power given to 

DEP. 

The Ogden Bill, on the other hand, will allow th·e DEP 

to use strong enforcement actions to protect wetlands from 

violators and to punish violations which do occur.· _·'!'he Ogden 

.·Bill gives the DEP the power to issue stop work·, orders. to 

issue civil administrative penalties of up to $10,000 a day 

similar to the Clean Water Act -- assess the violator for the 

State's cost of investigating, litigating, and removing the 

violation, petition the Attorney General for ~rim!~nal cbarges 
'I 

against violators, with convictions resulting in fines of $2500 

to 25, ooo per day and as much as a year in jail -..- again. 

similar to the Clean Water Act place a deed restriction on 

property where a violation has occurred to ensure that the 

violation is resolved prior to the sale of the property,. and, 

finally, to bring civil actions, if all else fails, against the 

violators in court. 

Violations of wetlands protection laws in the Pa$saic 

River Basin have been both blatant and unenforced for many 

years~ These violations have destroyed much of the wetlands 

which once thrived in our Basin. The f~loQd Plain watch has 

documented the fact that most of the wetlands violations have 

been small in nature, projects consuming between· two and ten 

acres. But the consistent, cumulative loss of ··these .small 

portions of wetlands over the past decade has resulted in the 

large oveiall wetlands losses and the diminished ability of the 

wetlands to . perform the many functions on-~ which the 

municipalities of the Passaic River Basin depend. The wetlands 

of the Passaic River Basin are vital components. of the ecology 

and economy of our region. If the loss of wetlaqds continues 

at the present rate, the flooding and drinking water problems 
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of our Basin will continue to increase and could result in a 

halt to economic growth for our region. The Passaic River 
Basin can afford nothing less than a wetlands protection bill 

with strong enforcement procedures. For these re•sons. the 
Passaic River Coalition supports the Ogden Freshwater Wetlands 
Protection Bill. Thank you~ (applause) 

ASSEMBLYWOMAN OGDEN: Are there any questions? 

ASSEMBLYMAN MARTIN: The question I have is. you spoke 
of these small parcels in which the bulk of the violatlons 
occur. ·I • m interested to know what type of violations have 
been predominant. and to what ·extent. of any. ·the local 

municipalities -- through their planning board or through their 
zoning have inherent authority now to prevent such 

violations from occurring? 
MR. EPSTEIN: While the violations have been small in 

nature. they haven't necessarily occurred in only 
wetlands. Sometimes there axe small violations in 

small 
large 

wetlands. The municipalities have a great deal of leeway . to 
provide enforcement power. They have the ability to issue stop 

work orders. They. under the State Food Hazard Are . Control 
Act. are mandated to require a stream encroachment permit from 

the State before considering a ·project for development. The 

biggest problem we have fo~nd is that they don't understand. or 
agree with. the law in that respect. But they do have 
significant abilities in that sense. 

DOCTOR VAN ABS: One of the things we•ve done in our 
(indiscernible) there's a tremendous variety of local interest 
in wetlands preservation and flood plain control. Some of the 
municipalities are very concerned about- it and watch over it. 
They require the permits of developers. ·They follow up. They 
do inspections. They do ·everything they can to make sure the 

developers follow the law. We have had other municipalities 

which have not taken those steps and the variation over the 

breadth of the basin is amazing. 

59 



I 

ASSEMBLYMAN PENN: Would you care to ::express· any 
specific vi_olations any one particular person that you can 

cite as an example? 

MR. EPSTEIN: i'here are _so many. We would be · aore 

than happy to take people on the Committee for a to~~-- of- -the 

different violations which we see every day on. the .. way to 

work.- They are so obvious,_ as they 1 re right of.f the major 

highways. We have been happy .to see that .the (indiscernible) 

violation -in Fairfield, which has been going on for over a 

decade -- which has· sold over 140 acres of wetlands right off 

Route so in Fairfield ·-~ has been named as one of ~he "terrible 

eleven" here in New Jersey~ There are going to be eleven worse 

environmentally polluted sites in the State. --That certainly 

merits intention. 

However, I think the point· of the Flood 1-Jlain Watch is 

that it is not only these major violations, it is the 

cumulative impact of the small violations over and -over · and 
I' 

over again that are destroying the wetlands in our ~asin. 

In the town right next door to here, Fairfield, there 

are 14 stop work orders in one· sing~e town. Almost every one 

of them _is--- Many of them are in the flood plain. Almost 

every one of them are ·i~ wetlands. And we are seeing this over 

arid- over again. And in many instances we cannot even bring 

these violations to the attention of the Corps , or the _DEP. 

They 1 re si,mply overworked at this point. There are many more 

out there, and I think we have to disagree v~ry stron9ly with 

Mr. Cor tell when he says that we 1 re not losing th:
1

ese at rapid 

rate. We are losing them at a very rapid rate. 
I 

ASSEMBLYMAN PENN: Given the latitude, do you . think 

the DEP cotild, as a practieal matter, handle this today? If it 

were given to the DEP to· handle, do you think they would be 

able to handle those (indiscernible} of this ma~nitude? 

DR. VAN ABS: We certainly feel that the DEP has had 

its shortcomings in the past in terms of enforcement. However, 
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recently, over the past year, they • ve added to their 

enforcement staff in the Passaic Basin; they•ve increased it 
from one enforcement p~rson to seven. We're being given a very 

high priority right now. We're very happy with the enforceme~t 

actions that we're getting from the DEP. Given the proper 

funding, I think that they will do a good job. What we're 
trying to see happen is that the fines from these many 
violations that the violators will have to· pay will go back 

into the enforcement effort, so that it will be a self-paying 
program and the people of the State will not have to pay 
continuously to subsidize, essentially, the violators~ · 1 think 

they can do a good job. 
ASSEMBLYMAN PENN: Okay. Thank you. 

ASSEMBLYWOMAN OGDEN: Thank you very much. (applause) 

Next I'd like to call Mr. Frank Visceglia of the 

Raritan Center. 
F R AN K F I s c E G L ·1 A: I certainly appreciate ·the 

opportunity to appear before you this evening to discuss 

freshwater wetlands. Federal Business Centers is a 48-year-old 

firm that owns and operates approximately five million square 

feet of office, high tech and industrial buildings with over 

2,000 acres of land in various stages of development. Al~ of 

this, I'm proud to say, is exclusively in the State of New 

Jersey. 
The issue before this Committee is not whether we 

should protect wetlands but how we do it. It is vital in 
discussing how we do that, that we understand the full extent 
and meaning of the various proposals before this Committee. It 
is important that we separate fact from fiction, the real 
versus the perceived, and fully understand what each proposal 

will really yield to the people of New Jersey. 

First. some facts: Tens of thousands of homeowners, 

farmers, business owners, and every level of government will be 

affected by this legislation. 'l'he estimates vary from two to 
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400.000 acres that will be affected. On the assumption that 

300.000 ·acres will be affected. and when YOJI include buffers 
- . .. 

significantly more than that. if an average house sits on a 
half acre _of land. that. is equivalent to the land necessary 

without roads and ·other accouterments to handle 60.o.ooo 
. -

~ . . 

pos~ible homes. It • s an area that • s larger than all of·--sergen 

County. larger than all of Essex County. larger .than all of 

Morris county -- on an individual basis -- it's la~ger tbafi all 

of Middlesex county. so. we • re not talking about some small 

piece ot the State lands that we have. 

At tbe present time the wetlands are regulated by the 

Federal government through the Army 404 . Program. with 

considerable input from the EPA. from F'ish and Wildlife. and 

the State gets involved in the same process through its 

.Waterfront Development Permits. Stream Encroachment Permits. 

Flood Plain Regulations. 1'ideland Council. Water Quality 

Certificates. ad infinitum. The result is often conflicting 

cEiteria. goals. Bnd solutions. 

With respect to the existing permit pro~ess. anyone 

is not " who believes the present regulatory atmosphere 
!I 

suppressive and ·protective is frankly either naive :!or seriously 

misled as to the facts. It has taken our ·firm over 18 months 

just· to get a jurisdiction map out of the Army Corps ·of 

Engineers. this only to determine what is wet and what is not. 

The studies we have undertaken have spanned 15 months 

and costs. so far. have exc~eded one-half million dollars. 

Still. we have no idea· where we stand in this process. We 

support. wholeheartedly. the takeover of the 404 Program by the 

State because it will be New Jersey regulating what happens in 

New Jersey. and not the Corps of Engineers• New York District. 

which is involved in other states and other a.~:eas. However. 

our State ·wetland program should not be effective until the 

takeover is accomplished~ It will be some time before the 

DEP•s program is operating effectively and in a timely fashion. 
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The development of this State should not be shut down 

during this period. 'l'he . current ECRA situation is a telling 

example: Two and one half years, and some applications are not 

yet fully processed. I· can tell you from my own personal 

experience it takes six months just to get a non..;compliande 

letter. It absurd. 

Our desire for the ideal must be tempered with a. dose 

of reality. To put things into perspective. it now takes -- on 

a building with few problems twice. as long to get the 

permits than it actually takes to build the building. This 

results in increased costs which are then passed on to the 

consumer in higher priced homes, or higher rent. Delayed or 

lost opportunities for business costs the State jobs and 

revenue. 

There are similarities in the bills before this 

Committee. Both would preserve freshwater wetlands and both 

would mandate a takeover_ of the Army Corps of Engineers i 404 

Program. They differ in their methodology. A-2342, simply 

put, eliminates all development in all freshwater wetlands and 

provides for a buffe.r area surrounding the wetlands. It is 

through a shotgun approach to the problem of protection by 

saying, 11 If it is wet, no development. 11 1 t assumes that each 

wetland is the same as the next and does not prQvide for 

enhancement of wetlands by off-site mitigation. We ask if this 

is the answer, a band aid, or a solution. 

John R. Clark, Executive Secretary of the National 

Wetlands Council, a prolific environmental writer and Director 

of the Coastal Resources Program of the Conservation Foundation 

states in a paper delivered to the National Wetlands Assessment 

Symposium held in Portland, Maine, June 1985 -- and I quote: 
11 lt will soon dawn on the decision-makers that much of the 

wetlands acreage we are trying to save is not worth saving 

unless it is repaired. There are major questions to be 

answered" -""' I •m still quoting -- nat the policy level about 
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the func.tional. condition of wetlands to be protected by 

regulations. ShoUld a wetland unit already degraded ~o .·near 
zero function be given the same protection ·as the ·.one that is · 

pristine and operatirig at full ecological function?~ 

He continues: .. In the more developed states" I 
think New Jersey cert:ainly qualifies in that category -~. 11 the 
present condition of wetlands resources range from healthy 

units to almost totally disfunctional ones." 
Simply put. Mr. Clark recognizes that not ·all wetlands 

are the same. that some are very valuable and some' have almost 

no value. that some must be protected vigorously. and some he 

questions protecting at all unless remedial a_ction is /taken. 
I've attached to the copy of my statement. which I will give to 

all Committee members, the full text of Mr. Clark's 

presentation .. 
A-2342 does not recognize this difference: A-2499 

does. Recognizing the· distinction in wetlands values leads 

naturally to mitigation techniques. Fred o. Dunham from the 
Louisiana Department of Wildlife and Fisheries, at the· same 

symposium, recognizing the validity and effectiveness of 

mitigation states before the same· symposium and. 1 quote: 
11 It becomes evident that on-site mitigation was o;ply possible 

. in some cases;. therefore, .Off-site mitigation opportunities 
were necessary." His paper, delivered at the symposium. 
discusses the concept o~ mitigation banking to provide for off 

site mitigation opportunities where none are available at the 
time a project is undertaken again. Again. 
text of his full paper. 

Elizabeth 
California State 

bank~ng in their 

P. Riddle and Melanie F. 
Coastal Conservancy also 

theme paper on Coastal 

Banks at the same state 

I •ve attached the 

I 

Denn1nger of the 
endorse mitigation 

Wetland Mitigation 
,i 

and I quote: 
"Wetland 

prevent 

Mitigation 

exploitation 

symposium. They 

Bank Programs. 

which would 

properly administered to 
facilitate inappropriate 
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development, 

mitigation ... 
statement. 

are a means for assisting. with timely. 

Again. I•ve attached the full text 

effective 

of -tbeir 

The various articles presented at the symposium 
clearly state that government and private ·groups acting with 

all interested parties should ·work together to bring about a 

sound. viable. and. fair-to-all wetlands mitigation and 
mitigation bank policy. This includes interest ~rom 

government. the environmental community. to the development 

community. In fact. it is only with representation . of all 
interests involved that a positive,- workable program -~ill be 
developed and supported. 

Again. the foregoing writers all recognized that. 1) 

not all wetlands have equal value; 2) Mitigation is a useful 

and positive tool to prbtect, enhance and restore our valuable 

~etlands; 3) The establishment of mitigation banks done 
properly can be of great positive benefit. 

A-2499 provides for mitigation and for both State and 

p r iva t e mitigation p 1 an s . A-2342 does not. I ask, why not? 

A-2342. in making no provision for mitigation or ranking of 

wetlands says; in effect, 11 Stop all development in any wetland 

regardless of the environmental value of the wetland, and. let•s 

not provide a means to obtain for this State and its people 

better wetlands than they have now ... Again I ask. why not? 

one is almost brought to the conclusion that the 
supporters of A-2342 just want no development. no growth. 
irrespective of the value of what they purport.to want to save. 

There are other differences between the bills. A-2499 
rec~gnizes that the taking of all economic benefit from a 
landowner is, in effect. condemnation, a principle- recently 
recognized by the u.s. supreme Court. It also allows State tax 

relief which is fair and reasonable by any standard of 

fairness. I question whether the backers of A-2342 recognize 

that if the State takes something from its people, it must be 
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ready to pay for it~ 

· It is appropriate at this time to put in~o focus. the 
issue of taking l~nd without compensation. 

I want you to fmagine that the State has just passed 

the "Endangered Species Act 11 
. and the rarest most endangered 

plant on the list is the s·pecie. Pentatus Ogdentatus.. It is so 
. . 

rare, the bi 11 states, that it is to. be protect.ed a:,bso~utely by 

a 20 foot buffer on all sides. No one is per•itted in the 

buffer area, and if any building falls within the buffer. it 

· will have to be vacated and its certificate of occupaney 

revoked. The bill does not provide for compensation .t·o : the 

landowner. Imagine, further, that you wake up the next day to 

the receipt of a certified letter from the New , Jersey DEP, 

notifying you that 10 feet from your front door, in the crack 

in your sidewalk, is a positively identified Pentatus 

Ogdentatus. You are ordered to vacate your house, the last 

mortgage payments having . been made the day befor~, and told 

that you will receive no compensation for the loss of use and 

value of your home. I the background you hear the sound of the 

·mandated fence being installed. I want you to think about 

that. I want you to think whether it's fair. I want you to 

ttiink what you~ reaction would be. Would you want! to save the 

plant, or would you start screaming for your lawyer? I think 

that you • d start scre.aming for your lawyer. 

I would take an entirely different view if the bill 

provided for compensation. Well, I submit to you that A-2342 

does no less to the tens of thousands of property. owners that 

happen to own wetlands on or ab~ut their property. 

I think it's time the Legislatu~e faces up to the fact 

that in order to save our valuable wetlands, it , is going to 

·cost money~ money that is· going to have to come from the State 

through programs similar to the Green Acres Program or the 

Farmlands Preservation Program, and private money. 

A-2342 is· not like determining what economic use you 
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can put to your land: it prevents any economic use. That to me 

is a taking. I question it, and hope that this Committee b~s 

the intestinal fortitude to recognize that fact, and I bope 
that it does not avoid the issue and let the courts aake them 
face it. 

Please don't misunderstand my position on this. I 
firmly _believe the use of State funds from general tax revenue 
o~ bond issues should be used to preserve, erihance, and restore 
the wetlands. Tnis is a good and valuable use of government 
money, and it's a commendable government policy. Private 
groups should be encouraged by· incentives to become involved, 
and, yes, the development community that wants relief must also 
share the burden. But in sharing the burden, the development 

com-unity should be given the __ opportunity to present­
environmental alternatives that are directed away_ from a·reas 

that developers in the State and Federal government have slated 

for development -- that is, areas where the infrastructure is 
already in place. The Federal, State, county, and local 
governments have spent hundreds of billions of dollars to 

provide the infrastructure to certain areas of this State, in 

roads, in sanitary sewers I storm dtains I flood control, 
sanitary treatment plants, etc., etc. 

The Star Ledger recently identified nine priorities 
where this infrastructure exists, and where a larger percentage 
of development has taken place in the last 10 years. 1 submit 
to you that the planning of where development is is desirable 

while mitigating, replacing, or restoring the environment in 
those area -- or in areas better suited to the long term. Does 
it make_ any sense to have a developer leave a quarter acre 
puddle in the middle of an industrial park, or would it better 

serve New Jersey to permit the developer to develop the puddle 
and create or add an environmental center elsewhere in this 

State? 
I've had the opportunity to observe and be part of the 

development community in this State for the past 25 years, and 
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one point has become evident and clear t:o me: Development ls 

going to go on. It will not stop. It is official: state 
policy. We encourage_ it through the Economic Development 

A\lthor i ty. the Department of Community Affairs. and all our 

Governors have personally encouraged the location of business 

in this State. Simply put. this State has a growing population 

that must be housed. They must have a place to w,prk •. and· ~ur 

older facilities must be replaced. We must have a. place where 
our senior ·citizens can live when they want to retire to a 
different type of re~idence .. Development stopped in one place 
will only gravitate to another. Prevent all wetland 

development. irrespective of the environmental ••lue of the 
wetlands. and the results will be simple: our· fa,lrmlalids will 
face extreme pressure: areas now open wi 11 be developed. · with 

or without adequate road networks. sewage. or water resources. 
The key is planning and encouraging specific 

development areas and· discouraging others .. The \wetland~ is 
. only one of the ·valuable· State resources. our fa,:rmlands. our 

mountains. the pine barrens. and our beaches are but a few of 

the other valuable resources. There must be a balance. 

Stopping development on one type of land will only cause 

another to suffer disproportionately. 
Let me put one.myth to bed. in support ot Assemblyman 

Penn's position. Developers are 
develop wetlands. The reality is 

desirable land to develop. They are 

not out there racing to 
wetlands are the least 

the last land in any area 
! 

to be developed. One has to mer~ly review the bistory of the 
Hackensack. Secaucus Meadowland area to see. ~hat. Those· 

il 

Meadowlands did not start to develop until the ·1 bulk· of all 

other land was built upon and development had no other place to 

go. I might add the Meadowlands Sports Complex p~obably could 

not be built if A~2342 was in effect at the time that it was 

btiilt. Is ·there anyone in this room tonight that honestly 

feels that the stench of the pig farms was a better alt~rnative 
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than the Sports _Complex? 

The wetlands are not th~ private preBerve of the 
environmental community. 

property of their owners~ 

They are, foremost, the private 

But they also belong to all of th~ 
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where the infrastructure is already in place. and would _permit 

the proper planning to prevent ·it where it is not. 

ASSEMBLYMAN PENN: . I just have. one other question that 

I ~now you touched on earlier.· Why is it critidal th_at t~e 

effective ·date of the state Wetlands legislation c.oincide with 

the takeover of the Federal ~04 ProgEam? 

MR. VISCEGLIA: Because I think that· it's goin-g to 

take time for the DEP to gear up. I used the ECRA example in 

my prepared statement •. but I think that it's import~nt to 

elaborate on that. When they set up ECRA in the DEP. they 

started . out with three people. They thought · that they were 

going· to cover. all bases. · They now have 48 or 49 people. in· 

that department, and they • re not even beginning to cover the· 

bases. So, I think that if the State is to get involved in 

this wetlands issue. they're going to find it's a ·much more 

mammoth task, and there must be more adequate time· for the DEP 

to prepare so they ban properly. effecti~ely, take it over 

without placing on undue burden upon the development industry . 

in the meantime. 

ASSEMBLYMAN PENN: Okay. Thank you. 

ASSEMBLYMAN FELICE: I'm going to pass. 

ASSEMBLYWOMAN OGDEN: 

an opportunfty to review 

detailing the illegal fill 

Raritan Center since 1978, 

Mr. Visceglia, I've recently had 

a report by Fish and Wildlife. 

Of more than 100 acres in the 

and I wondered if your company or 

any of the companies you are associated with was. involved in 

this activity? 

MR. VISCEGLIA: There is no acreage at Federal 

Business Center. or its affiliated companies -- th~t I am aware 

of -- that has a pending enforceme'nt action againJ,t it by the 

Army Cor.ps of Engineers." I know that there · are some fill 

violations within the center. but I am not aware of trouble. if 

any. that would affect lands that 1 own and companies that I 

control .. 

ASSEMBLYWOMAN OGDEN: Thank you. I'm glad to hear 
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that. Are there any other questions? (no response) Thank you 

for appearing. 

Since we have to be out of here within 10 minutes. 

I '11 just have one more ·person to testify. He came the last 

time and couldn • t speak. and he's here again -- David Peifer. 

· from the Upper Raritan Watershed Association. 

DAvID PEIFER: Chairwoman Ogden and members of·the 

Committee. I thank you for ~his opportunity to speak with you 

tonight. I'm glad that you have the time to fit me in. I've 

been sitting through these things for a while. 

My name is David Peifer. I'm here tonight 

representing the Upper Raritan Watershed Association. which. is 

a private nonprofit ·conservation organization with about 6!i0 

members. It's encouraging to me that we • re considering 

wetlands preservation. Since 1959. when my· organization. was 

founded. we•ve been advocating the preservation of wetland 

areas. 

We've been increasingly frusttated as local 

governments find themselves unable. or unwilling. to actively 

~preserve wetland areas in the local development review· 

process. Additionally. while some wetland values have been 

protected by local action. others have been severely 

compromised by the lack of a comprehensive statewide regulatory 

framework. Even p~otection on a regional or watershe~ basis is 

difficult to achieve in the f_ragmented system that presently 

exists. 

There can be little doubt · that wetlands provide 

important function within river . systems. Much testimony has 

been given on that point. and I'm sure that you are all well 

aware of the values represented in wetlands. 

What the Legislature must consider. 

the development of a law and implementing 

in our opinion. i$ 

regulations which 

preserve and protect all of those values to the maximum ext~nt 

possible. In our opinion. the legislation should be driven 
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primarily bt the value~ of th~ resources. The task before the 

Legislature is one of broad public interest. a task which must 
consider present and. more importantly. long term future. ne~d~ 

The Association ·firmly supports the Ogden .:Bill for the 

following reasons. I've got a lot of testimony here. and I'il 
try to paraphrase some it so we can all go home. 

I think the present re9ulatory situation ·is chaotic, 

remote. and ineffecti~e. and I think that there's general 
agreement on that fact. 

I think that most developers. most buildeta. and most 

environmentalists would agree that we're not getting the degree 

of protection for our wetlands that we should· have. and that 
the process that's involved is very cumbersome and domplex. 

I would also ··suggest that while it appears that 
there'S a consensus here, there are great internal_ differences 

within the cons~nsus. Th~ fact of the matter is that there is 
a consensus. and I urge you to try to build upon it as we 

continue with this process. But ·the assumption issue is a 
critical isstie for us. as well as for Mr. Penn and members of 
the building community. 

I think that the Ogden ·Bill is quite a bit further 

down the road in allowing us to assume tlie program than the 

Penn Bill is. That's partly because of the development of the 
bill, and the long term of the development of the bill. There 
are specific points which have been addressed from the first 
speaker on which relate to th·e assumption issue. 

Regulated activities -- I think that what New Jersey 
does not need is another imitation 404 permitting process. we 
need· something that goes beyond merely the requirements for 

dredge fill permittil)g. We've got problems in New Jersey that 

r~late not just to dredging fill and construction of wetlands. 

We •ve got activities which are greatly reducing the· value of 
our wetlands. and I've· brought some photographs with me 

tonight. and I'd like to spend most 
I 

of my testimony going 
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through these with you. Unfortunately, due to the cost of 

duplicating color photos, I don't have some tor each o£ you.-

Photo 1-A: Thls shows a (indiscernible) filling which 

has occurred in Chester ~orough, Morris County. The fill has 

been placed in small quantities over a long period of time, 

into a wetland area that acts as a source of Oakdale Brook~ 

Oakdale Brook is classified by_ the DEP as Freshwater 

2, Trout Production Water, Category One. The stream is known 

to contain native ~astern Brook Trout, a threatened species in 

New Jersey, and an organism which is an indicator of good water 

quality. The u.s. Fish and Wildlife Service responded by 

reporting this fill to the Corps but, to date, no punitive 

action has been taken. 

A recent field visit to the site by URWA staff 

indicated that the downstream water has been severely degraded 

by the deposition of silt. effectively eliminating the trout 

habitat. It should also be noted that this stream flo~s into a 

large wetland area owned by the State, the Black River Fish and 

Wildlife Management Area, and ultimately on. to the Black 

River. Thus. the silt loads generated from this activity are 

being transferred to an important public resource, held in 

trust by the State for future generations. 

you know? 

with--

The photos labeled number one all relate to that site. 

It looks to be a small thing--

ASSEMBLYMAN PENN: What is it being filled with, do 

MR. PEIFER: Just clean fill. It's not being filled 

ASSEMBLYMAN PENN: Toxic matter? 

MR. PEIFER: It's not toxic or garbage. lt's simply 

silt moving downstream as- a result of filling with soil, some 

of it from the widening of Route 206. 

ASSEMBLYMAN PENN: So, maybe it's the State itself 
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that's doing this, right? 

MR. PEIFER: The State did not do it. 1 t ,was done by 

one private individual who had a (indiscernible) contract. 
I 

Photo Group 2 shows the Black River, with~n the Black 

River Fish and Wildlife Management Area, and 1 think you'll 
agree that these first photographs of the area indicate the 

aesthetic and open space values represented by wetlands in 2-A 

and 2-B. That area is owned by the State, contained· a number 

of endangered species -- threatened species -- and is used by 

very many hunters and fishermen which support the · El-'A Program 

with license fees. 

It looks healthy. It looks good. But there's a watet 

level problem with that marsh, and if you look at the-­

ASSEMBLYMAN PENN: This is the back part. I guess 

you've turned it over already. 

MR. PEIFER: Okay. lf you look at the one part that 

shows the mud (indiscernible)-­

ASSEMBLYMAN PENN: Yes. 

MR. PEIFER: Those are at the upstream end of the 

swamp, and they • re directly adjacent to a major water supply 

facility·-- a groundwater (indiscernible) -- operated by the 

Morris County Municipal Facilities Authority which' provides a 

lot of water for a lot of Morris County. 1'here a,re declining 
water levels in the swamp. We don't have ~n accurate 

determination of the cause, but there seems to :be a strong 

implication that water removal by wells in the surrounding 
area. both by public authority and by individual homeowners has 

~educed the water level in the swamp. What this me~ns is that 

the values represented in that swamp -- its water. .filtration 

facilities and other things are being compromised by the 

withdrawal of water for human use. 

Unfortunately, the stream which exits that swamp also 

provides water for human use, so we're getting into a very 

sticky conflict somewhere down the road. with water shortages 
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at both ends of the river basin. 

Photo group 3 is a very typical kind of sit~alion 

which occurs when development is installed without regard to 

wetlands or stream quali~y and the values. It's a large storm 

drain located in the Chester Borough which is discharging into 

trout product ion waters in an unmapped. wet-- It's certainly 

wet, and I invite you all to come and stand in it with your 

boots. But the stream itself is being extremely degraded by 

the hydraulic impact of that facility. 'l'he wetlands appear to 

be filtering out a large percentage of the pollutants. A half 

mile downstream. water quality tests show marked improvements 

in water quality when compared to tests at the outfall of the c 

pipe. However, the stream is degraded, even a half mile 

downstream, indicating that there are finite (indiscernible) to 

what wetlands can do in the way of pollutant removal. 

ASSEMBLYMAN PENN: Sir, do you want us to wait until 

the end, or can I ask a question on this particular thing? 

MR. PEIFER: Go right ahead. 

ASSEMBLYMAN PENN: I just was-- Is this part of a 

township project, or a State project, or a county project, or 

what? It's obviously underneath a road of some sort. 

MR. PEIFER: 1 t • s underneath a large parking lot in a 

private development. 

ASSEMBLYMAN PENN: Okay. But it's something that had 

a-- Was it passed on by the DEP, or--
MR. PEIFER: That was done probably some time in· the 

1960s. 

ASSEMBLYMAN Pt:NN: Okay. I thougbt recently. 

MR. PE IFI'-:R: It's not a recent-- No, it's not a new 

occurrence. The point of the matter is that wetlands are doing 

the job, to some extent, but those wetlands are limited in what 

they can do, and they shouldn't be expected to have an 

unlimited capacity. 

ASSEMBLYMAN PENN: I just wanted to know how old it 
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was, that's all. 

MR. PEIFER: Oh, by the way, the Watershed Association 

recommends a retention pond at that point. 

ASSEMBLYMAN PENN: Did they? 

MR. PEif'ER: But, it never did get done. 

ASSEMBLYMAN PENN: 'l'hat was the • 60s. 

MR. PEIFER: Yes, that's right. 
Photo group 3 we•ve already covered, the storm 

drainage issue. 
Photo 4 is an o-pen water wet lands map. There • s an 

open water area on one of the Fish and Wildlife Service maps. 

It is in Chester Borough. Again, part of a public~park, which 

has been partially filled in order to remove what the municipal. 

officials classified as a swampy nuisance of a c~t-tail marsh. 

Now what they filled it with was construction ~ebris, some 

solid waste. You see there a 55-gallon barrel floating in the 

water.· It certainly lost its aesthetic value, aqd the water 

itself is ·green, and it appears that it's probably 
contaminated, and having tested it -- the DEP has the test. 

Another example of some thoughtless filling. 

Now we come to my favorite group of pictur'.es. Group 4 

having been covered, Group 5 is a series of photographs dealing. 

with wetlands de~troyed by the action of a solid waste 
f ac i 1 i ty. Combe-Fi 11 South, located in Chester and Washington 

Townships. The water exits from this wetland, flOws directly 

to Hackel barney State Park. What you see in those pictures 

is-- the orange color that you see in the water is as a result 

of severe degradation of the aquatic habitat by lapdfill which 

is not placed in a wetland. The landfill is adjacent to the 

wetland. And, in fact, the Army Corps exercised jJrisdictional 

lines, and the fill was placed. to the line. There is no 

buffer. There is total landfill on the wetland marsh. The 

result is the project from Superfund, which ~e .have estimated 

now as costing $42 mi 11 ion to clean up. Had we moved the . 

76 



landfill soo feet, 300 feet from that wetland, the tab for that 
cleanup might be considerably less today. 

What I'm saying is, without some kind of buffer 
protection, we • re looking for situations perhaps not as gross 

and visible as that, but situations ve~y similar to that 

occurring elsewhere throughout New Jersey in future years. 

Now, these are some more pictures of the river itself. 

The last series of pictures is a series that shows 

some municipal activity in the area which is adjacent to 

wetlands, which probably was wetland at one time, but which had 

been filled in the past and has since been developed by the 

Township of Roxbury, partially as a municipal _facility. And 

what you see in these photographs is a salt shed here, 

containing road salt for municipal use, which is running over 

the surface, down this ditch, into the Black Niver, through the 

Alamatong well field recharge area. 

Additionally, the. town had created a so-called 

composting facility, which is located down here. You see piles 

of debris which is backed up on the wetland, and in that debris 

you'll find all sorts of interesting things like barrels, 

tires, engine blocks, oils and greases -- all sorts of things 

-- adjacent to a (indiscernible) wetland, where, again, we do 

need some sor.t of-- However, I admit that it's not easy to 

determine the width of the buffer. It's not easy to tell 

someone they can't do it. It's not easy to do the right thing 

for a wetland, but because it's not easy, there's no reason we 

should not try. 
Buffers work. The Watershed Association owns a small 

wildlife preserve. We've been operating that place since the 

mid-l960s. We have water quality problems in our pond. I put 

in a buffer plan 100. feet of no mowing and no activity 

whatsoever along anything that ever flowed, any water. Two 

things happened when I did that. Number one, I found wetlands 

I didn't know I had because the plant communities reestablished 
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themselves on the hydric soils which were hidden in._the fields. 
the vegetative community having been destroyed by mo~ing. 

Secondly. the water quality im~roved dramatically. We 

no longer have algae blooms. 

that pond is.- The water 

We know what the watet quality in 
• I 

is crystal clear. It works. ·From 
·I -

I 

personal experience it works. 

actually see it happen. 

'l'hat was the amazing thing. to 

In sum. we are supporting the Ogden Bill because· it 

will allow us. we_ think, to get a little closer to_ assumption. 

of a program that doesn't work for Ne~ Jersey, and which we can 

make work. 
Secondly. the issue of buffers is not addressed in Mr. 

Penn's Bill. and it should be. 

And, thirdly, we think that effective preservation of 

wetlands is in the long-term public interest of the citizens of 

New Je~sey. Thank you. (applause) 

ASSEMBLYMAN PENN: Thank you very much. I personally 

want to thank you. I've always had a great deal of respect·for 
the Upper Raritan Watershed, and I know that some of the work 

you've done I'm very familiar with. I think that ~onight that 
Mr~ Cortell said that there are times and places where we need 

buffer zones. I. want you to know that as far as l''m concerned 

we're simply not our mind is not closed on the times that 
you've said we need buffer zones. 

absolute. 
We've never said that was 

Secondly, I think that what you've mentioned about the 

soil is something we •ve been saying right along in our bill.· 

We've called for soil classifications. and I think!that as you 

said, you found wetlands you didn't know existed. We've been 

saying this right along. ~r. Riley has done some work. He's 

come up with a photo a good· de a 1 of tape showing these 

different typ~s of soils. To the eye. we don't think they are 

wetlands, but when tests are run, and -- as you've said --when 

the vegetation is allowed to grow, you find out that you h~ve a 
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wetland. So, we want those protected as well, as long as 

they•re visible to the eye. 

So; as we move along, as we feel ii is important, we 

do have these soil classifications and the comments on the type· 

of soil that are hydric soils and all, and I just want to, 

again, thank you for being here this evening. 

MR. PEIFER: I think one thing you have to keep in 

mind is the difference between mapping or predicting wetlands 

location on a statewide scale and what you need to do on a site 

specific basis. I don•t think there•s any substitute I 

would agree with Mr. Cortell on this for doing on-site 

determination of soil. To require this, as a delineation 

technique, would require an unbelievable amount of field work. 

I don't know how long it took New Jersey to do the 

soil survey that you have, but to delineate each and every 

wetland by actually going out and taking (indiscernible) it is 

not going to ever be done. 

ASSEMBLYMAN PENN: Yes, but we•re saying that _as 

development moves, as classifications are done, as people go 

into the field, t.hese records should be preserved. '11hese 

records should become part of a public record and, eventually, 

over a period of time we would build that type of information. 

we•d know a lot more from the on-site than we know today. But 

it can • t be done overnight. We're not looking for it to be 

done overnight. It would be an ongoing flow. I feel it would 
be an ongoing flow, and I reallY can't speak for it. But it's 

_something that has . to · be a day • s start. and a day to move 

ahead, and a day to start pooling the records, and you have it 

there. And I think that's what we're looking for. I know that 

as this progresses. yo:u' 11 be active and yo'Q' 11 know whatever 

happens. And, again, I want to thank you. 

ASSEMBLYMAN FELICE: I would also like to add my 

comments. I think you brought up some points that-- I think a 

lot of us here, both sitting on the Committee and people in the 
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audience-- And_ I commend the young peopl~ and the oldex people 
who are taking time out of their summer on a very bot evening. 
But. I think there are good points in both bills. and 1 think 

that • s .something that has· to be addressed·. Aa Assemblyman Penn 

said. he • s not locked in cement as far as buffer zones. and I 

think that today we had some experts that have given us a new 

feel of designation: What should be buffer zones as far as 

wetlands are concerned? 

I think that people like yourself. and other people 

who have taken the time. have added a little more to all of us 

who ate on some of these bills ourselves. And I'd 1just like to 

take a moment to commend you and the other people that are here. 

ASSEMBLYMAN MARTIN: Just for my own knowl,edge. if you 

would just take a moment or two. the last speaker.; as you well 

know •. basic~lly took a position that not all wetlands are 

alike. Perhaps from your perspective as a representative. 

maybe you can just make some comment with respect ~o that kind 

of analysis. 

MR. PEIFER: I • s quite obvious if you look at· those 

photographs. that the wetland around Combe-Fill landfill is not 

the same as number seven. which is the one owned by the 

Watershed Association. I think that's a truism. Some things 

vary in the world. Some wetlands do this; some ,I wetlands do 
that. Even naturally there are differences in the quality of 

•I 

wetlands. 

Human impact has made a big difference. 'l.'here are 

wetlands which are severely degraded. I'll give you that. The 

point is. what do you want to do about that? What is the 

policy issue involved? Do we want to write them off and say. 

"Okay. because of the last 200 years • degra(lation: we •ve got a 

pre-fire zone here and this entire wetlands sho~ld be wiped 

out? That's one extreme positi~n. 

On the other side. do we take the position that these 

are resources to be brought back to production. brought back to 

the values you saw by regulation and by good land planning 
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practice? I think it's -- in my mind at least --- a career 

decision that you should opt for restoration of resource. ~r at . 

least maintain options -- a holding action. if you will in 

the case of degraded wetlands. 

I also think you're going to run into a very large 

problem in trying to determine: "This one is an L-6. this one 

is 104." Some objective ranking system. 1 think. would be 

extremely difficult. and would be the devil' s playground for a· 

lot of self-serving behavior on the part of those who wish to 

destroy wetlands further. 

I also think that the environmental organizations 

would avail themselves of the opportunity to argue that 

wetlands this particular wetland wasn't as degraded as 

someone said, and you 1 d begin this terrible rite ·over and over 

again. I think it's much better to make a clear policy 

decision which says, "Not all wetlands are ~qual, but all 

wetlands should be treated as if they are capable of being 

res to red.'·' 

ASSr~MBLYWOMAN OGDEN: Thank 

Peifer. I'm sorry that you were last, 

you very 

but your 

.much. Mr. 

presentation 

was excellent. It was very helpful to have the case histories 

and the photographs to go along with them. 

I'd like to thank everyone who came tonight. We are 

beyond our dead 1 ine so we can 1 t have any other speakers. I 

apologize to anyone who came and wanted to speak. We didn't 

have time for you. I hope that you 1 re able to come on t'riday 

to Burlington. and we 1 11 certainly put you at the top of the 

list. 

I'd like to thank both members of the audience and the 

members of the Committee for attending this hearing. 

(HEARING CONCLUDED) 
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JASON M. CDRTELL 
AND ABSCCIATES INC. 

WETLAND CLASSIFICATION AND RANKING SYSTEM 

PROPOSED NEW JERSEY FRESHWATER WETLANDS ACT 

Introduction 

The following discussion outlines a wetland classification and ranking system 

relative to the proposed New Jersey Freshwater Wetlands Act. In contrast to 

other wetland evaluation methodologies developed to date, this system is 

priinarily based upon existing State of New Jersey environmental 

classifications, which are readily available to both decision-making agencies 

and prO)pective applicants. 

System Criteria 

The proposed wetland classification and ranking system is based upon five 

criteria, two of which are project-oriented and ttll'ee of which are 

wetland-related~ Project-oriented criteria pertain to the size or extent of the 

potential wetland impact area, and its location. The size criteria consists of 

two categories, i.e., projects affecting less than one (l) acre of wetlands and 

those affecting greater than or equal to one {1) acre of wetlands. Two 

categories also comprise the locational criterion. These include projects 

affecting either isolated wetlands or those located above the headwaters, and 

projects affecting wetlands contiguous to non-headwater surface waters. 

Consistent with the U.S. Army Corps of Engineers regulatory definition, 

headwater refers to the point on a non tidal stream above which the average 

annual flow is less than five cubic feet per second. 

The remainmg wetland-oriented criteria are based on surface water, flood 

hazard area, and wildlife habitat classifications, as presented in Table I. 
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Table I 

WETLAND-ORIENTED CLASSIFICATION CRITERIA 

Surface Water Classification 

Category 1. FW-1 Waters and FW-2 Trout Production (TP) Waters and their 

tributaries 

Category 2. FW-2 Trout Maintenance (TM) Waters and FW-2 Non trout 

Waters Upstream of FW-2 TP and FW-2 TM Waters 

Category 3. All other FW-2 Nontrout Waters 

Flood Hazard Area Classification 

Category 1. Wetlands within the Floodway or Encroachment Lines 

Category 2. Wetlands within the Flood Fringe or between the Encroachment 

Lines and the 1 00-vear Floodplain Boundary 

Category 3. Wetlands not subject to flooding by the 100-year Flood 

Wildlife Ha.bita t Classification 

Category 1. Existing Wetland Habitat for State/Federal Endangered or 

Threatend Species 

Category 2. Potential Wetland Habitat for State/Federal Endangered or 

Threatened Species 

Category 3. All other Wetland Habitats 

System Implementation 

Implementation of the proposed wetland classification and ranking system is 

based upon a three-fold approach. Using the two project-oriented criteria, the 

need for a freshwater wetland permit is initially established. Consistent with 

Federal (U.S. Army Corps of Engineers) and State (New ,Jersey Department of 

Environ men tal Protection) regulations, only tha;e projects affecting less 'than 

one (1) acre of isolated wetlands or less than one (1) acre of wetland located 

above the headwaters do not, generally, require & per=~!1tbl ~~~·~*-j}~.~~nding 
these exclusions, a freshwater wetlands permit is required wheri' (h@.:ao;f.fe;¢,t~~~;;,:,~ 

wetland contains f1 State/Federal endangered or threatened species. 

•'l 



JASON M. CDRTELL 
AND ASSCCIATEB INC. 

A freshwater wetlands permit is required for all other projects affecting 

wetlands. 

Wetland Buffer Zones 

For projects not involving direct impacts to wetlands, the wetland-related 

criteria cited in Table I are applied to establish wetland buffer zones within 

wtaich proposed activities are also subject to regulatory agency review. 

Category 1 wetlands, i.e., wetlands adjacent to FW-1 or FW-2 TP waters and 

their tributaries; or wetlands located within a. floodway or encroachmentlines; 

or wetlands which constitute existing habitats for State/Federal endangered or 

threatened species, for example, are to exhibit a buffer zone of 100 feet. 

Specifically in the case of existing State/Federal endangered or threatened 

species habitats, however, the 100 foot wetland buffer zone may be extended 

to ensure the continued survival of the species. 

A 50 foot buffer zone is applied to Category 2 wetlands. As indicated in Table 

I, such wetlands consist of those adjacent to FW-2 T:\1 waters, and FW-2 

Non trout waters upstream of FW-2 TP and FW-2 TM waters; or wetlands 

located within the flood fringe area, or between the encroachment lines and 

the 100-year floodplain boundary; or wetlands which constitute potential 

habitat for State/Federal endangered or threatened species. Regarding the 

flood hazard area. classification, specifically, the 50 foot buffer zone is to 

extend 50 feet from the wetland boundary or to the flood fringe/100-year 

floodplain boundary, wt.icr.ever is greater. 

No buffer zone is to apply to Category 3 wetlands. In the event of overlapping 

buffer zones or buffers ~tab list. ed pursua.n t to different classifica. tion 

categories, the more extensive wetland buffer zone shall apply. 

Mitigation 

Upon establishing the need for a fresh water wetland per tni t, a.s well as ~be 

wetland classification category andassociated bt,.!ffer zone, wetland mitigation 

requirements can be for mula ted. 

Por projects involving wetland/buffer zone encroachments, a permit may be 

granted only if it is demonstrated that the encroachment, with or without 
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mitigatioo, will not adversely affect any of the classificatim categories · 

(surface waters, flood hazard areas, and wildlife habitats) under regulation. 

More specifically, any mitigation of impacts to Category 1 or 2 wetlands or 

buffer zones is to be conducted onsite or in as close proximity to the impact 

area as is feasible. When in the case of Category 2 wetlands or buffer zones 

such forms of mitigation are not feasible, mitigation activites may be 

conducted at more remote locations so lmg as the mitigatoo efforts are 

conducted within the same watershed or drainage basin 8S the impact area. 

Impacts to Ca tegor~ 3 wetlands/buffer zones which require mi tiga ticn mJy 

similarly be offset via mitigation activities within the same watershed or 

drainage basin·as the impact area, unless it can be demonstrated that the 

. implementation of mitigation activities elsewhere will more fully serve to 

compensate potential wetland/buffer zone impacts. 

Summary 

The wetland classification and ranking system described above and presented 

in Figure 1 establishes permitting, evaluation, and mitigation guidelines 

. relative to proposed actions in or near freshwater wetlands. Due to its 

incorporation of existing State of New Jersey classifications, the system may 

be implemented effectively with limited time expenditures by regulatory, 

agency personnel. 

Project-oriented criteria are used initially to document the need for a 

freshwater wetlands permit. For projects not involving direct wetland 

impacts, the wetland-related classification criteria serve this same purpose by 

establishing wetland buffer zones within which proposed activities are also 

subject to regulatory agency review. Depending upon the extent of the buffer 

zone and, thus, the value of the wetland, mi ligation guidelines are set forth 

which provide a framework for the compensation of potential wetland 

impacts. Mitigation measures only need to be implemented, however, when a 

proposed wetland buffer zone encroachment will adversely affect any of the 

wetland-oriented classification criteria. A freshwater wetlands permit is: to 
'I 

be granted only when it can be demonstrated that the wetland or buffer zone· 

encroachment, with or without mitigation, will not adversely affect any of 

these same classification criteria. 
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PERMIT REVIEW ·PRO.CEDURES 
Proposed New· Jersey .Freshwater Wetlands Act 

.... 
LESS THAN 

ONE (1) ACRE 

+ 
DETERMINE 

WETLAND LOCATION 

I 
+ 

ABOVE HEADWATERS/ 

ISOLATED 

+ 
NO PERMIT REQUIRED 

-tc 

I DEVELOP PROJECT PLANS I 
• I DETERMINE WETLAND IMPACT AREA I 

. GREATER THAN 

ONE (1) ACRE 

BELOW 

HEADWATERS 

L 

DETERMINE WETLAND CATEGORY I 

BUFFER ZONE REQUIREMENTS 

PROJECT NOT 

IN WETLANDS 

PROJECT IN BUFFER I PROJECT· NOT IN BUFFER I 

+ 

DOCUMENT WETLAND/ 

BUFFER ZONE IMPACTS 

+ I NO PERMIT REQUIRED I 

~ADVERSE IMPACTS·! 
NO ADVERSE IMPACTS/ 

MITIGATION NOT REQUIRED • DEVELOP 

MITIGATION PLAN 

I I 
I IssuANCE oF PERMIT I 

-l' Notwittastanding ttaese exclusions, a freatawater wetlands permit Ia required when 

tile affected wetland contains a State/Federal endangered or tllreatened apeclea 

Figure 1 



TESTIMONY OF THE PASSAIC RIVER COALITION 
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HL. Myers 

Thank you for· this opportunity to testify on the f.reshwater 

wetlands legislation before the Assembly. We in the Passaic 

River Basin are highly sensitive· to the need for freshwater 

wetlands preservation. The history of flooding in our region i~ 

well known. Only our freshwater wetlands prevent major floods 

from causing devastating damage. After Qecades of wetlands 

losses from improper development, we are finally realizing their 

values. The Army Corps of Engineers has estimated that th~ 

region's largest flood, in 1903, would have caused twice as much 

·damage had the freshwater wetlands not existed. Those who say 

that wetlands are not important in flood control obviously don't 

live downstream of them. The people of the Passaic support 

wetlands protection. 

The.Freshwater Wetlands Campaign, of which the Passaic 

River Coalition is a co-founder, has reviewed both bill$ before 

the Legislature for freshwater wetlands protection We have 

found that the Ogden/Lynch bill has standards strict enough to 

truly protect wetlands, but also has many provisions which 

provide flexibility for developmeht which ~ither mu~t use ~ 

wetland areas or will not harm wetlands or their buffer areas 

significantly. The strict standards are critical to save the 



From: Shisl~r, J.K. ct al. 1985 (Draft manuscript). Coastal Wetlands:_ 
Wetlands Buffer Delineation Study-Task 1. Prepared for the NJDEP 
Division of Coastal Resources. December 1985. 
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Assessment for Wetlands Restoration 

John R. Clark 
Environmental Guidance Group 

INTRODUCTION .•. -:- ... . ~ . . ... 
At· the present time, functional restoration 

and repair or damaged wetlands is, in most 
states, a second class pursuit. National and 
state operating policy on restoration or vetlands 
is relegated to occasional mention in reference 
to nmitigation.n Tb~ emphasis is on protection 
or vetlands, re~ardless of their condition. Yet 
:al:ly or the nation's vetlands .have been altered, 
and much or the acreage is in so serious a state 
or disrepair as to be almost non-functional. In 
!act, national policy asks protection or vetlands 
regardless or condition and ~~th little concern 
for returning them to functional condition. Wi tb 
a rev exceptions, neither state nor federal 
agencies budget capital i~prove:ent funds !or 
restoration (Snyder and Clark 1985). 

While restoration and repair have a 1~• 
p~iority today, I think it soon ~ay co~e to the 
top or the policy agenda. If it does, I believe 
it vill be forced up fro~ the grass roots Ybere 
people see the proble~s and sense the 
opportunities on a regional scale and it -~11 
soon davn on decision-:akers that :uch of the 
vetla.nd acreage ve . are tryii:g to save is nOt 

. vcrth saving unless it ~s re~ed. Muco ol toe 
acreage 1n the United Sta~es that is not 
seriously dysfunctional is at least operating at 
su~optimal · levels - because of dikes and dams, 
sedimentation and pollution, anA dessication and 
dw:Jping. 

There are ~jor questions to be ansvered at 
the policy level about the functional condition 
o! wetlands to be protected by regulation. .!!...!.. 
~~tland unit alreadv de~aded to near zero 
!i.:!lction to be given the same t>rotection as one 
thet 1s t>~1stine and operatin~ at full ecological 
j'u:1ction?. fi ·so, QO the regulatory aU"t.D.OI"l.l.1eS 
intend to restore such degraded vetlands to 
higher functional states? If not, vho should? 
\i.~t amounts of capital ~unds will be budgeted 
!or the purpose of wetland rehabilitation? 
(Clark 1985). 

In the · more devel_ooed states, the 'Crese~ 
condition of wetland resOCTCeS ranF.es froc 
he~~ny l~ost totallv disfunctional 
~ oas 1, inland and riverine carsbes ana 
S'-~mps are affected, usually by alteration or 
their. hydrologic regime. Thousands of acres have 
been drained, diked, or otber.~se altered to the 
extent that their output !unctions are greatly 
reduced or elll:linated (Clark 1985). Toe closer 

- vetlands are to industri&l zones or urban centers 
or .intensive ··agr±cultural . areas, the higher the,. 
probability or damage. 

250 

In the U.S. as . a · ~ole, ve u:y have 80". 
million acres or real vetlands left. I vould 
est.ir:ate t~t as ma.ny as 30 1

• cill.ion or those are 
seriously da:aged, and not Dore than SO ~illipn,­
at the very most, are i.D'i anything · like "rull 
f~ctional condition. Such guessvork should be 
rep4ced by Dw:lbers, but · un!ortunatel:y, most 
vetla.nds surveys do not tabulate the health or 
tbe vetlands that are counted. Jl7ing ones count 
tbe sace as live ones. 

: 
TEE CO!lCEPl' OF RESTORATION 

So fs.r, I · have used., "restoration" in the 
ge:1eral sense o! repair'ing dacaye but a 
refiile::ent of te:n::s is necessary !or continuing 
the subject. As set forth by1 Bradshaw (1984): 

Restoration involves putting back vhat 1.1as 
t.here as cocpletely as possible; 
rehabilitation involve:s progressing to•-ards 
this, but achieving :only partial success • 
Often, no attempt will be :ade to restore 
what vas present; , instead there is 
ret>lace~ent or the original ecosystem b] 
another different one. ·· · 

Because wetland repa.i,r bas been so lov pz: 
the conservation priority list, it is not 
surprising that wetland assesse~ent metbodologief 
have not given major attention to the subject. 
Wetland !unctions are not evaluated so much on e 
eondi tion scale as on a ~~pabili ty or capaci t~ 
scale,· vhicb Adamus (1985) calls •errecti veness' 
(Ada::Jus 1985). No measure· or the potential foz 
i:provement in oututs through !UDctional repa.il 
is generated by most assessm,ents at their presen1 
state · or advancement. Clearly, 1! a vetla.nd uni1 
is judged to be lov in functional capacity, oz 
effectiveness, one vould want to knov hov mucl 
can be gained through repair -- restoration 1 

rehabilitation, replacement., or a coabination oj 
these. This is particularly true vbere tht 
assess •'"t done relative l.o a aevelopoen1 
I;o,eet \:here lritigation to reoa~r ~!1ct.1on caJ 

required. 



ASSESSMEllT APPROACBZS 

This need tor a practicable measure or 
pairabili ty could be accomplished tbTough a 
cenario approach" using existing assessme~t 
:chnology. To do this, the assessor first 
:termines the values to be assigned to the 
xious wetland functions in present condition, 
1d second, estima.tes what those values would be 
lder appropriate restoration, rehabilitation, or 
placea·ent (RRR) programs. This still leaves to 
e judgement or the assessor what would o:r vo\lld 
t be •appropriate,• vhich bring~ us to the 
tter or di.!'ferences betveen •supply-side" and 
emand-side8 approaches to choosing which · 
ctions to enhance. 

Adamus (1985) separated functional rating 
to: •opportunity11 and 11 significance" as vell 
• •effectiveness11 wbicbl mentioned previously. 
portunity -- which evaluates the chance the 
tland bas to perform ~be function -- and 
fectiveness are both supply-side concepts; they 
sess vhat the wetland can supply. The third, 
ignificance,• assesses • ••• whether society 
ght value the vetland perfor~g the 
ction ••• • and is a decand-side concept; it 

sesses the degree to which the wetland meets 
e demand· tor its output of goods and services. 

damus (1985) visualizes opportunities to use 
ither 11 the function with the highest rating" 
supply-side) or 11the function of greatest social 
igni!icance locally" (decand-side). Which 
oproach to take in co~servation protection 
ctions may be a theoretical consideration, but 

mitigation/repair actions the decision is 
etermipative and governs the range of 
propriate RRR options for the vetland to be 

epaired. 

At today's level of vetlan~s knowledge and 
cological engineering know-hov, supply-side 

sed projects are straightfor.c,rd. Po_licy 
spects are simpll.!ied. The practice is. 
~tative ~ one merel~ restores or rehabilitates 
be su"Qject wetland to orie-inal s-oecifications to 
aximize its capabi.ll ty to supply its original 
et of outputs, as can be deter-~ed from the 

approach to assess~ent. On the other 
demand-side projects are creatively 

englng from ecological, engineering and 
licy standpoints. They often involve 

e'Dlacement or the original set or !unctions·vith 
nev set that con!orms to regional needs for 

etland outputs, that ~s, for nature 1 s goods and 
ervices. 

Trying to replicate an original wetland 
ough restoration may not produce the most 

ppropriate result in terms or meeting the 
egion 1 s critical need for vetland output. For 
xample, creating a coastal high marsh area of 
ea dais1 and saltvort, although a close 
eplication of the original wetland, ma1 be of 
ar less value than a replacement lov marsh of 

ed cordgrass and mangrove vi th open channels, 
hich provides a nursery area !or fishes and 

exports detritus to the estuary. ~!~en there is 
a current regional demand cau•ed b7 shortages or 
particular types ot vetland function tbat are 
recog!lized in a region. ~ether the shortage has 
occurred because of vetlands conversion or 
vetland dysfunction, the demand can be at least 
partiall1 provided through repatr· or 
dysftinctioD.CIJ. vetlands in m~y circw:stances. 

In t.lle 4e11Wld-side approach, there is an 
evaluative question to be ansvered: What design 
or vetland vould yield the highest socio-economic 
benefit, considering regional nee4s tor matural 
goods and services? Ir the critical regional 

·· need ·is tor snook habitat, then a treshvater 
marsh grading to lov saltu.rsb with adjacent 
seagrass beds .. vould be the appropriate -design. 
If waterfovl habitat is critical, then a 
reh tively sballov open va ter area vould be most 
appropriate. · If shorebird habitat, shoreline· 
stabilization, or runorr vater purification are 
the priority need, then dir!erent designs !or 
rehabilitation projects are indicated. this is 
th& 11decand-siden of RRR design. This strategi~ 
approach to de:and-side mitigation requires that 
someone other than the project developer -­
perhap;! the state or a regional entity -- select 

.the regional priorities for vetland out?~ts or 
natural goods and services. Once that is 
accocplished, an ecologist can convert these 
priorities to f~ctional criteria, and engineers 
convert the criteria to design construction 
standards. There is a limitation though -­
neither can create ~ wilderness. 

Wnere an aquatie ecosystem is seriously 
degraded by an accU!llulation of individual adverse 
wetland altere.tions - cumulative icpacts - the 
de~a.nd-side approach is clearly the best. To 
reverse the cumUlative degradation, . it vill 
usually be necessary to determine which of the 
lost and/or daoaged functions. are iD most 
critical de=and and to design =itigation and 
other RRR projects accordingly. An example is 
the Indian River Estuary on norida 1s east coast . 
which bas as many as 30,000 acres of vetland 
i~pounded for mosquito control and essentially 
removed from the estuarine syste:. ~~y 
interests are nov suggesting that alternative 
mosquito control cethods be found so that most or 
the impounded vetland area can be reconnected to 
the estuary. But full restoration is not 
possible and some cocbination or rehabilitation 
and replacement seems inevitably the best 
approach. Therefore, it see:s necessary to 
deter:ine the societal demand for goods and 
services by consensus among thos~ taciliar vitb 
the systec' s condi. tion and those aware or the 
desires or the public. The public desires may be 
for col:l..llercial and/or sports fisheries for-public 
utili:ation or tor vading birds or vegetation 
types !or aesthetic appreciation. Where more 
than one social decand ·is significant, parallel 
or interactive eva1~tions can be made (Soyde~ 
and Clark 1985). 
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At present, wetland RRR needs are poorl7 
addressed b7 state and Federal agencies, vith a 
tev exceptions (e.g. . California's coastal 
~tlands restoration/rehabilitation ~nitiatives; 
aee McCreary and Robin (1985) and Gates (1982). 
'1'he subject arises mostly during permit revievs 
.vben agency starr ma7 attempt to persuade the 
developer to repair dal!laged vetlands as 
8 aitigation• tor expected project-caused adverse 
impacts on aquatic ecosystems. In effect, the7 
return the ball to the developer's aide or the 
court, challenging him or her. to invent · a 
a1 tigation program vi tb virt.ual.l7 no ~peciric 
guidelines. Arter t.he developer bas created a .. 
plan vi th design and 'construction decisions, it .. 
has to be sub:rltted with the permit application 
tor reviev by ·starr or various agencies vho are 
free to agree or disagree acong themselves or 
with developers or to 1ndependentl7 suggest major 
changes. These matters can be highly technical, 
requiring considerable study, expertise, and 
up!ront mone7. (Clark 1985) 

Developers raced vi th the need to design 
wetlands RRR projects must decide how much 
acreage to include 2.nd vhat design targets and . 
standards to choose. The sicplest approach would 

.be supply-side full restoration; i.e., to 
re-create the wetland as it ~~s before the site 
chosen !or mitigation vas diked, ditched or 
otherwise affected by. hll!!lan activity. But past 
condition may be unkno~ and undiscoverable, 
requiring that a guesstil:ate be 1:ade !rom 
indications on the ground or from old maps or 
aerial photographs. Most often, a rough 
approximation has to suffice. Surrounding 
conditions may prevent reactivation or the 
original hydrologic system or achievetlent or the 
original wetland elevations. Other questions 
arise, such as: Bov much of the. degraded wetland 
system nov delineated should be restored? ~~t 
pa-..-ts or it? And to vhat degree or replication?. 

These considerations often lead to the 
demand-side, vbereby t.he developer asks: 'h'bat 
does the public need from this vetl.and? . What 
de:ands exist !or wetland function? Bov can I 
best meet those de~ands? 1f these questions ean 
·be ansvered, the developer's task may be 
sioDliried, the RRR work more highly targeted, 
and. the public ·~terest better satisfied. 
Current methods of wetlands evaluative assess~ent 
can be .modified to assist vi th i"illing this need. 

Ecosystem thinking is engendered b1 
de&and-side RRR planning, perhaps more than it is 
by protection activity. You can't th.ink or ea.ch 
individual vetland as a un.i t of landscape in 
isolation. lou have to think about a wetland in 
terms or the vhole SJst.em. It bas to be treated 
as part of a greater ecological and hydrologic 
system, particularly .... ben dealing vitb cumulative 
i~pacts. When you start thinking about hov you 
~~t to engineer a vetland to respond to the 
de:and !or RRR, you have to start thinking about 
pe~formance specifications. Iou have to think 
about vhat the de~:and functions are for· vhat the 

vetland can produce. U 'it is aDook, ;rou can 
produce snook. Ir it ie mal.lanle, ;rou can 
produce mallards, We v1ll bave t.o ·t.hi.Dk about 
eaeb ·. particular · wtlaDd · - ,'vbat 1 t. is capable or 
doing and vbat ve vant it t.o do. 

7hinld.Dg 41.acrim1Datel;r is what ie•ed-side 
RRR engineering makes ;rou do. lou can no longer 
just class1t7 or evaluate a wetland. You reall7 
have to :think about the vetl.aDd &Dc1 t.be variety 
ot configura tiona, f'unctiona, and social needs it 
can . meet. From the ecological engi.Deering po~t 
or viev, ;rou caD do almost &D7thing t.o a vetland 
that ;rou can .a.!'!ord. You can regrade it. lou 
can reshape it. You caD chang~ the •ubstrate. 
lou can plant what you want. Iou·can change the 
elevation, topography, or t.h+ auppl;r ot va.ter. 
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WILDERNESS AND UTILITI WETLANDS 

But preceding an7 large-seale facilitation 
ot vetlend RRR projects ia the necessit;r to 
discriminate betveen nvilderness vetlands• and 
•utility (or economic) vetlancla•. WUderness 
vetle.nds are those that should be protected, that 
sb6uld be preserved, t.hat ~hould be held onto ill 
their historic condition f'or all the benefits 
this nation e..scribes to \dlaerness areas. Let us 
save. all the wetlands possible that are . il: 
pristille condition, that are performillg thei.! 
historic ecological funetipns. Let us save fivE 
Jrl.ll.i.on, 10 Jdll.ion, or 20 million acr~s Ol 

vha tever · is appropriate. 1 I think the poll ticaJ 
syste~ ~~ support any protection program tha1 
bas a reasonable price tag. Don't ask vbat thost 
wetlands can do for ;rou; don't try to anelyzt 
them. lou don •t need aesthetic surveya 1 

intensive assessments, or ecological surveys. ~ 
you vant to save a vetlAnd for vilderness, yo1 
save it for vilderness as a just .~use in its OWl 

right. · But don 1 t ask vilderness vetl-.nds t1 
produce shrimp or stop f'lQods or do the job of 1 

aevage. plant - those ~life utilit.a.ri.aD/economi~ 
pa.r~eters ascribed to ut1.11ty ve'Uands. This. i 
not preservation but conservation, whic~ implie 
utility including econoDdc use, and orte 
z:;ultiple uses. 

Areas ident~ied for protection a 
8 vilderneSS 8 Vetlands -- rather than COnServatio 
as "utili ty11 vetle.Dds - =u·st be restored to a.n 
kept at at. near origi.Dal. . coDdition as possible 
But utility wetlands should be considered a 
econo:dc resource to be rel:ulbilll.ated or.replace 
as appropriate to me~t regional_ vetlu 
priorities !or natural goods and ~ervices. 

Wilderness · wetlands include those alreac 
designated tor perpetual preservation ar 
candidates for such designation .that meE 
criteria relatillg to size, location, i~:~portanc 
to consequential species, ~cological quality, aJ 

scarcity on a regional or national basil 
llilderiless .... etle.Dds not already in publ: 
o•"tlersb.ip (or under . guaranteed priva· 



protection) should . be identified and acguisitio~, 
and management progr~U::~s developed and budg9ted. 
t'.aose vetliiids in feder&l, stile or local 1 

government ownership should be inventoried and 
evaluated with respect to condition. It can 
probably be agreed, at least in most cases, vhich 
wilderness vetland should be restored to original 
condition. General, stepwise restoration plans 
should be developed to accocplish a gradual and 
systematic full restoration as funds 
1ncrementall7 become available. There should 
flso be provisio~s !or monitoring (Sorenson 
1982). . 

For utilit7 wetlands, I favor region by 
region inventory or ( 1) demands for vetland 
services and (2) condition of the regional stock 
of wetlands. In this manner, a regio:pal list of 
vetland rehabilitation and replacement goals 
could be developed to match future development 
project mitigation requirements as the7 come 
forward. Such an effort vould create a nshopping 
llstn for mitigation agreeoents for alteration of 
utility wetlands and vould · fit the 
characteristics of a decand-side approach. 

With the U.S. Corps of Eng~eers alone 
processing 11,000 dredge and fill vetlands 
per:ni ts evei:y year., the opportunities are great 
for conducting demand-oriented strategic vetland 
RRR progr~s through cuculative mitigation 
projects extracted from developers ·needing 
permits. These vould need to be coupled vi th 
whatever additional restoration projects the 
public is willing to be taxed for, to complete 
each regional program of restoring, 
rehabilitating, and replacing vetland functions 
lost through past abuses. 

As stated by Sorensen (1982) n ••• the 
relative scarcity and abundance of the resource 
needs to be determined on a region-vide basis.in 
order to set priorities on the type~ and 
location~ of habitats that should be provided in 
a restoration site plan.• 
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vide a forum for scientists to review the state 
of knowledge on values of wetlands in the 
United States, both inland and coastal, and 
to consider research priorities. The Sympo­
sium intensely examined the ecological 
values of wetlands, particularly such func­
tions as nutrient cycling, decomposition, hy­
drology, and productivity. These functions 
were translated into social, health, welfare, 
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Mitigation Banking: A State Perspective 

Fred 0. Dunham 
Louisiana Department of Wildlife and Fisheries 

INTRODUCTION 
\_ 

The Louisiana Department or Wildlife and 
'isheries (LDWF) reviews and comments pursuant to 
.he Fish and Wildl.11"e Coordi.na tion Act on 
~~oposed projects in Louisiana wetlands that 
·equire Section 10/404 permits. We have 
.eveloped criteria to prevent, reduce and/or 
:oz:~pensate for the adverse impacts to fish and 
d..ldll.fe ·resources through mit,igation. 

In establishing mitigation criteria, it vas 
:irst ne.ces.sary to establish a com:~on definition 
;or mitigation (Rappoport 1979). We used the 
~tigation definition given in the National 
~vironmental Policy Act regulations (40 CFR Part 
508.20[a-e]). Mitigation can be: 11 (a) avoiding 
Jle impact altogether by not taking a certain 
letion or parts Qr an action; (b) minimizing 
.:pacts by llmi ting t.he degree or magnitude of 
Jle action and its implementation; (e) rectifying 
lle impact by repairing, rehabilitating, or 
·estoring the affected environment; (d) reducing 
,r eliminating the impact over time by 
)reservation and maintenance operations · during 
~he life of the action; and· (e) co::1pens~ting for 
lle impact by replacing or providillg substitute 
·esources or environments. 8 More siQply, 
dtigative measures are t.hose that · avoid or 
dni.mize impacts through project modification or 
~ompensate for impacts that are unavoidable. 

Only in recent years has mitigation been 
~equired to offset the unavoidable adverse 
Lmpacts or development projects to fish and 
dl.dll.!'e habitat. It becat!!e evident that onsite 

vas only -possible in some case·s :-
oi'f'~ite 

The development ot a 11mitigation ~g11 

concept vas brought about ·as a means of achieving 
compensation for those unavoidable habitat losses 
associated vith development projects. Soileau et 
al. (1985) stated the concept as: 

• ••• mitigation banking is · similar to 
maintaining a bank account. A developer 
undertakes measures to create, restore, or 
preserve fish and vild.llf'e habitat 1n 
advance or an anticipated need tor 
mitigation tor project construction 
impacts. The benefits attributable to these 
measures are quantified, and the developer 
receives mitigation credits from the 
appropri~te re~atory - and/or planning 

agencies. These · credits are • placed in a 
mitigation bank account from which 
vi thdraval.s can be made. When the developer 
proposes a project involving unavoidable 
losses or fish and vild.l.ire resources, the 
losses (debits) are quantified using .the 
same method that was used to detenrl.ne 
credits, and a vi thdraval equal to that 
amount is deducted (debited) from the ban!f." 
This can be repeated as long as mitigation 
credits remain available in the bank. • 

- In 1981 , Louisiana's first mitigation bank 
vas initiated betveen the State's Depart=ent or 
Highway (DOH) and LDWF along with the U.S. Fish 
and ¥ildli.fe Service (FWS) and the Federal 

. Righ•-iy Ad:in:istration. This bank involves the 
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purc~se end transfer or 3000acres (1214 ha) or 
bottomland hardwoods to be operated and managed 
in LDW£ 1 s v.il.dlife man.a.gement area progre.n. 
Credits developed by the bank would be applied to 
bigh•~Y construction projects. 

Although the lands have been purchased, 
cot1plete i~plementation of the bank has not 
occurred because or the lack of a formal 
agreement, lack of coordination and cooperation 
from the high\l'S.ys agencies, and the lack or 
agreement on an assessment method. Steps are now 
being taken to correct these deticie!lcies and to 
itlplement an ef'fective program. 

As a result of this first bank, Louisiana's 
second venture into banking, the Tenneco Oil · 
Co::1pany (l'enneco) mitigation bank, vas approved 
only after several specific provisions vere 
incorporated into the Memorand~ of Agreement 
(MOA). These provisions vere derived 
specifically from issues brought forth during 
intense interagency/industry negotiations. · The 
interagency team consists of the National ~~ine 
Fisheries Service, SoU Conservation Service, 
Louisiana Department of Natural Resources, FWS 
andLDWF. . 

Some of the issues are listed along •"ith a 
brief explanation. 

1. Life or the Hiti~ation Bank - The 
interagency team formed the position that the 
ICi tiga tion bank should have an effectiveness life 
at least equal to the life or any mitigated 
project. Based upon available data for the 
m.1 tiga tion bank site, marsh vill convert to open 
-~ter within 77 years because or erosion, 
subsidence, and saltvater intrusion; therefore, 
to effectively cocpensate tor losses, project 



impacts JDUat not occur beyond this time. The 'T1 
1ea.r lite \laB agreed upon, although Tenneco vould 
onl7 guarantee intensive management for 25 
1ears. Management beyond 7ear 25 is to be 
evaluated at that time. 

2. Assessment Methodology - FWS Babitat 
Evaluation Procedures (HEP) vas selected _ to 
evaluate the effectiveness or the management pl&n 
1n developing credits and the debits resulting 
!rom projects. 

). Debiting Availability In-ld..Dd 
~itigation b.Y ·debiting- !rom the bank is onl.7:: 
appropriate and v1ll be used to offset only­
unavoidable impacts vhen no onsite mitigation is 
available or feasible. 

J.. Ceogra'Dhic Limits - Cred.i ts developed 
can only be applied to projects in tbe same 
hydrological unit unless the iriteragencf team. 
gives approval.. 

5. Selling or Tradin~ of Credits - The 
selling or trading_ of credits by Teiilleco \laS 

approved by the interagency team as a reasonable 
extension or the concept. Bovever, the 

·· acceptability or those credits !or mitigation by 
a third party must receive approval from the 
interagency team. 

6. Protection of Y~ti£ation Bank Site -
Development projects occurring vithin the site 
vould be debited at tv.ice the SJ:!ount as a simil.ar 
project occurring outside the site. 

7. Monitorin£ the Y~ti£ation Bank - The 
interagency team ~ reevaluate the :anagecent 
plan at ~e.rs !i v~ and . 25 vi th the option or 
additional evaluations vben significant 
operational and/or structural changes occur. 

8. Credits Banked - The management plan 
created credits :for the entire bank site. Since 
Tenneco only owns 70 percent of the site, credits 
~·ere reduced accordingly. Cred.i ts vere :l.overed 
again by 52/77 (68.5 percent) as a result or 
Tenneco's reluctance to gUarantee intensive 
nanageDent beyond 25 years. The resulting nu:nber 
or credits vas guaranteed by the interagency team 
even in the event the aanagement program 
unexpectedly !ails to produce these credits. the 
cocpleted BEP analysis provided a measure of the 
average number of credits avail.able on an annual 
basis. The accruing or unused credits !rom one 
year to tbe next wuld not be alloved, since 
adverse impacts should be mitigated as they 
occur. 

A complete and det.s.iled analysis of the 
Tenneco mitigation bank, along vi th a copy or the 
formal MOA, is a'\"'8.i.l.able in a report by Soileau 
(, 981.). 

CORCLUSIOHS • 

Louisiana bas a coastal veUa:od los a rate 
over 40 plus square ..Uea per Je&r. Y!ae majori 
of these l.an4a are privately owed. Some a 

· · also D&Daged, ~eaultiDg in a nclaeUOil 1D tl: 
rate or loss. Management actions can enhaz 
!ish and vUdl1te habitat.. The coat. of tJu 
actions can be o!!aet by . the eatabliahmeD.t 
banks 1D vhicb credits can 'be sold or tradt 
Thus, the · · ballk serves 11.8 an 1DceDt1 ve, both 
private landowners &Dd . 1.ndustr")P, tor turtJ 
canagement of vetlands to obtain a variety 
tangible benefits. lD ' additiOD, the impro· 
habitat prorldes increasec! monetal7 benefits f': 
hunting a:od trapping leases •. 

In exa:in1ng . each or our two mitigat 
banks, "' see both an. , unsuccessful bank aa 
successful, established, ~mplementabl.e bank:· 
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To establish a auccess!ul Jdtiga.tion banlE 
!ormal interagency agreement should be ado~ 
that defines t.he bazlk lif'e, asses~z: 
cethodologr ~d processes, habitat managem 
plan, and monitoring and re-evalua1 
nethodologr. It should provide a continl 
cecb.anism !or adJ:d.nistering the plan. Sucl 
agree~ent can lead to a clear understandinl 
the !ormation, . structure, i~:~plementation, 
operation o! the bank. It can also leal 
coordi.nation and c:o:pperation .betveen 
participants. 

A creditable habitat assessment methodo 
(e.g. BEP) should be used instead o 
conventional metb9d {e.g. acre-for-acre). lD 
case, the methodology ·should proVide cons is 
and reliable data · tor the assessment or ere 
and debits by an i.nterag.enc;y team. 
designation of· one or! the team •embers a! 
11 be.nker11 vill !acil.i tate bookkeeping requirem 
and promote a smoother operation. 

Prior to our mitigation banking experii 
offsi te mitigation 118.$ carried out . onl.)r 
selected features, resUlting in varyi.ng deJ 
of effectiveDess. Y~tigation banld..ng can pr, 
a more effective methPd of meeting mi. tig: 
needs and obt.aining ' benefits over a l 
period. The concept, put into action, can 
bene!it to landawners, ~evelopers, and regul 
and resou:-ce agencie:s. Eaving mi. tig 
up.-front can save time and manpower. It cu 
provide the landower vith a means to re 
some or his or her expenses in implementiz 
m.ainta.i.ning t.he management plan: 

Jl.isuse or the bank:i.ng concept can lead 
inco:plete reviev or development projects 
f.,Uure to ~mize t.heir their unavo: 
icpacts. Some developers E,ay enter the. b 
an effort t.o obtain bl8.!llcet approval for : 
projects. Therefore, careful pla 
iapl~=entation, alld coordination should b 
·1n · ·e~~~l.J.~~& .. a mitigation bank to insur 

... -~. __ ; l•·. • . . :_., •.'-.. _;-'·. ·.!/'._,~; • , . . : ....... ~ 



lt is both agreeable· and auccessrul ror eacn 
p&rt7 involved. We believe there are uses for 
banks but this is not to be vieved as a blanket 
endorsement of the mitigation banking concept. 
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Coastal Wetlands Mitigation Banks: 
The California State Coastal Conservancy Experience . 

Elizabeth P. Riddle and Melanie F. Denninger 
California State Coastal Conservancy 

INTRODUCTION 

California's coastal V9tlands are protected 
by federal, state, and local policies t.hat limit 
alterations to wetlands and require mitigation 
for allowable wetland impacts. Bovever, the 
intent or vetland develoJment and mitigation 
policies -- which is to protect natural resources 
while accommodating appropriate development -- is 
not in all ways served by the process currently 
used !or issuing and conditioning coastal wetland 
development permits (Ell.ot 1985). As Eliot has 
round, permit conditions describing wetland 
mitigation require:~ents are often vague about 
mitigation goals and specifications, mitigation 
for s:all projects can result in vetland 
fragments of questionable habitat value, &Dd 
applicants often !all to co~ply vith permit 
mitigation conditions. 

As a means to i~prove the resource value or 
mitigation projects and ensure compliance with 
mitigation requirements, several public agencies 
and private non-profit organizations in 
California have sponsored coastal wetland 
mitigation progra.cs that provide !or program 
sponsors to collect. fees from permit applicants 
in lieu of the applicants carr1ing out mitigation 
requirements themselves, and then to apply the 
fees to•-ard enhancement of large, consolidated 
mitigation sites. Bovever, sponsors of 
mitigation progr&l!IS have lacked au!'!icient funds 
t.o complete mitigation projects before collecting 
fees from permit applicants. The resuJ.t bas been 
that applicants have paid fees to bank. sponsors 
based on estimated enhancement costs. These fees 
may prove inadequate to cover the eventual cost 
or acquiring and enhancing a site to replace 
habitat values lost due t.o development·projects. 
Perhaps more importantly, the lag ·time betveen 
vet.land habitat loss and replacement becomes 
institutionalized and unavoidable vhen program 
sponsors accept mitigation fees in advance or 
si t.e acquisition and enhancement. . In fact, in 
ao~e cases replacement may never occur because 
tbe sponsors have been unable to locate and 
acq~re appropriate mitigation sites. 

:· 

A mitigation bank is created when a l: 
sponsor locates, acquires, and tmhuees a la 
parcel vi th 11 tUe existing ·wetland ha.bj 
value. Development permit applicants then P" 
fee to use the banked habitat nl.ue to sat: 
orr~site mitigation requirements imposed 
permitting agencies. Thus, the habitat valuJ 
several o!!-site mtigation projects ' 
consolidated onto one· site, complian.ce · 
mitigation requirements is easily veri.fia' 
applicants• mitigation costs are lalcnm earlie 
the project planning process, and the 1 
drawn-out process or earr.yiDg out ait~ga 
require=ents is replaced !or applicants b,1 si 
pe.~e~t or a fee. 

The .disussion that !ollovs is designE 
sbov hov effective . orr-site wetland ~tig! 
can be planned and managed through the u~ 
ci.tigation banks ~t. are acquired e~ el:llu 
in advance of accepting mitigation fees. 
2Dalysis is based o~ experience gained t~ 
the Ca.li!ornia State Coast.U. Conserva; 
involvement in mitigation· bank prograc 
liu:boldt Bay, San Francisco Bay, and tb 
Angeles area. 

DEVELOPING A MITIGATION BAlm PRClGR.Ui 

A variety o! agencies and organizatiot 
find it in their interest t.o initiate a vt 

mitigation bank program: Taking the des3 
o.f.f-si te mi. tiga tion out or t.be hands o.f. ] 
appl.i~ts. and putti.ng it into t.be bane 
resource agencies allovs agencies to 
:itigation project design. Resource agencit 
non-pro.fit organizations are also ab 
undertake larger, more . expensive project 
they nor:ally would,· in the expectation t 
least a portion or their project costs ~ 
reicbursed. Even private landowers u.y l: 
to realize a profit by sponsoring mitigatic 
projects on undevelopable land-holdings. 

Extent o! Commitment liecessa17 !rom Spon~ 

One vay to elim.i.Date both the guesswork ill Mitigation "ba..nk programs are cost: 
assessing fees to cover proposed enhancement time consuming !or bank sponsors. 
costs and the lag time and UDCerta.illty about e~barking on a bank program, a sponsor 
:itigation project cocpletion is to establish deter=ine that it bas su!.ficient ti=e an 
regional mitigation "banks.• The Cal.ifo~a,. ; .' and a strong co:::dt~::~ent t.o carry o 
St.ate Coastal Consen"Bllcy has initiated ····'-';t...lj f·pro~am. . While t.he sponsor C&D. ant 
Dl tigatioil bank progra~S in several COS.Stal even't~~))t'~li,T.p~~~el:ent . for I:IOSt C 

\tetland areas. expenditures, i"t:( ''-must be prepared to l: 



·ogram costs tor an 1ndefin1 te period. 1n 
ldition to starr time, costs may be incurred for 
1 inventory and prellm.i.nary assesment or 
)tential bank sites, appraisals, e~cement 
Lans, acquisition, enhancement plan 
~plementation, and interim manage=ent o! bank 
1tes. 

Establish a Working Group 

Once a-sponsor's commitment to a mitigation 
!Jlk program has been established, the sponsor 
~ould form an advisory bank vorking group 
o=posed ot those essential parties to a 
~-tigation bank program vho vill have the 
bthority to make critical decisions _ about 
rogram implementation. The vorking group should 
oclude permitting agencies, such as the U.S. 
r::Jy Corps or Engineers and state and local 
gencies, and resource agencies, such as the u.s. 
ish and Wildlife Service and their state 
ounterpa.rts. It may also include enviro~ent.al 
nterest groups ·and representatives or percit 
pplicants. Each partici~t vill have valuable 
xperience and perspective to contribute to bank 
~rogram planning. Furthertlore, _to ensure that a 
itigation _ .. bank vill be used, al.l the 
e.rticipe.nts must support the- bank concept and 
mplementation details. Each agency should have 
he op_portuni ty to tailor the program to their 
eeds. For example, an agency ~ay have a ~ted 
urisdiction that restricts its involve:ent in 
.he mitigation program to the use or certain 
Labi tat types, or an agency• s internal_ policies 
1ay require the use of a patticul.ar for:ru.la for 
~ssessing mitigation fees. 

Develop.Program Guidelines 

The bank sponsor and the bank vorking group 
1hould develop program guidelines that outline 
1hat the mitigation bank progr~ can and should 
Lccomplish, hov the program should function, and 
1hat regional vetland restoration goals should be 
;nn-sued. The guidelines, in turn, should -be 
Lncorporated into formal mitigation bank 
11.greecents betveen bank sponsors __ and perci tting 
lgencies !or the use of each bank. It typically 
takes many months to cocpose generally accepted 
program guidelines as vorking group me:bers 
gradually come to appreciate program compleXities 
and potential. 

Bank sponsors have vested ~terests in 
mitigation banks that they need to protect 
through program guidelilles and :cd.tigation bank 
agreements. Program guidelines adopted by a 
IIi tigation bank sponsor can serve as a program 
IUUl.ifesto declaring the sponsor's intent in 
creating the mitigation bank prograc and 
establishing standards for its use. To 
discourage exploitation of a ~tigatio~ bank for 
procotion or inappropriate developcent or for 
circumvention or more cocplex and costly, but 
enVironmentally superior mitigation require~ents, 
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the guidelines should specify thP~ the =itiiation 
bank can be used only vhen the pe~tting agency 
and the advising resource agencies find that 
project redesign, on-site mitigation, and 
off-site -~tigatioQ arranged by the applicant are 
not appropriate and that a designated aitigatio~ 
bank has appropriate habitat value aftilable. As 
a last -resort to prevent misuse, the guidelines 
may reserve the sponsor• s right to refuse to 
accept mitigation fees from applicants. 

1bere are, hovever, some lillitations on . 
vhat mitigation bank guidelines caD accomplish. 
Fi~st, a sponsor cannot seek to·~elax existing 
la~s or regulations. Second, . some permitters 
insist on retaining the discretion to negotiate 
mitigation requirements based on the benefits, 
pressures, icpacts, and assorted idiosyncrasies 
or each project. On the other hand, other 
permitters prefer that the mitigation sponsar 
adopt clear guidelines for the use of banks that 
the permitters may in turn use to tortity their 
position on mitigation reqUireaents. Resource 
agencies zcay condition their endorsement or a 
mitigation bank on strict use guidelines that 
preclude use or a bank -site to facilitate 
development that they judge to be inappropriate. 
Finally, if a m:i tiga tion bank sponsor adopts use 
guidelines that are not entirely acceptable to 
all the key parties to the mitigation process, 
the sponsor may forfeit the opport~ty to be 
rei~bursed, and the existing off-site mitigation 
process that has proven unsatisfactory vi11 
continue in use • 

The program guidelines should also 
establish regional wetland restoration goals -­
such as restoring historic proportions or wetland 
types, increasing habitat diversity, and creating 
habitat for endangered or other targeted species 

that will direct site selection and 
enhancement· plan design. In both the site 
selection and design stages, the restoration 
goals will also be synthesized vi th projections 
of habitat losses and vith site-specif'ic. 
constraints and opportunities. The State Coastal 
Conservancy's Humboldt Bay program provides an 
example or hov one vorking group defined the 
overall goals of a mitigation bal:ik program. In 
BUl:lboldt Bay, the working group consists or 
representatives !rom the County of Bunboldt, the 
Cities o! Eureka. and Arcata, the California 
Coastal Co:=ission, the Humboldt Bay Harbor 
Recreation and Conservation District, and state 
and federal. resource agencies • The vorking group 
!irst identified regional vetland restoration 
goals and determined the number or· acres of each 
type or existing vetland designated for 
coastal-dependent development, the only form or -
coastal vetland development per:issible under 
California's Coastal Act. The vorking group 
determined that the most suitable sites for 
enh$ncement •s mitigation banks vould be those 
thst could provide compensation !or projected 
habitat losses and al.so acco:pllsh as many 
regional. restoration goals as practicable 
(Hu:boldt Bay Working Group, 1984). 



Establish Site-Selection Criteria 
and 

Prepare an Inventoey · 

Once it bas established the general program 
parameters, the bank vorking group can begin to 
consider speci!ic sites. If bank vorldng group 
members are vell-i..n.rormed about historic wetland 
losses, development trends, and predicted rates 
of wetland losses, a formal study is not 
essential to determine site selection criteria. 
In general, the site selection criteria should 
include speci!ica tion.s · regarding existing 
resource value, enhancement potential, size, and .. 
location. 

To avoid destroying . resource value in the 
course ·or enhancement and to add significantly to 
existing resource value, bank sites should have 
m1nima1 vetland habitat val.ue before enhiu:lcement 
is undertaken. At t.be saJDe time, they must be 
feasibly restora~e. Feasibility enco:passes 
both the physical possibility or el:lhancement for 
a particular vetla.nd type and cost. Wbile the 
restoration goals set by tbe bank vorl:ing group 
vi11 have deri.ned targeted wetland types, 
suitability for meeting restoration goals vill 

· vary .from site to site. There are at least three 
dimensions to cost constraints: the amount that 
a sponsoring agency is able to invest in a 
mitigation ba..rlk, tbe amount that a management 
agency vill be vil.li.ng to commit to•~d 
sai:ntaining a bank over the long term, and the 
cost per unit or habitat value tbat applicants 
vill be vi.l.l.ing to pay. Sites or various sizes 
may be appropriate depending on other site 
characteristics. Small, isolated sites may have 
value as .islands or habitat in areas that are 
highly developed. While management agencies · 
ordinarily shun sma.1.1 sites, they may be vil..l..i.ng 
to take them on if t.bey ~e clustered near other 
management units. Large sites are generally most 
cost effective for bcrt.h 'ba.nk · sponsors and 
managers and are more ~ely to afford a variety 
or habitat types. Large sites can be used to 
consolidate a number or small ~tigation projects 
that vould otherwise be difficult to complete and 

. to verif'y, vbereas very small sites may only 
accommodate the mitigation needs or one or tw 
development projects. Cos~s to permit applicants 
may be lover on 1arger mitigation banks as 
enhancement, acquisition, ·and management costs 
are di Tided over more acres and by more 
applicants. 

Site location is important in a number or vays: 

Prox:imi ty · to development: Bank sites 
should . be located close to a.nticipated 
development so that nutrient supply, 
microclimate, soils and •-ater cbe::.istry are 
more .1ikely to duplicate those destroyed by 
development and some individual organis=s 
may be able to transfer from the 
development site to tbe mitigation bank. 
In large complex areas such as the San 
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Francisco Bay, it is important ·to define 
regions 11111 t1Dg t.be allowable distaDct 
between development impacts aad ld.t1pt1oJ 
banks 1D order t.o aaxilllize the replacemen1 
value or mitigation. banks . &Dd to preven1 
appllce.Dts vi th projects 1D high .laDd ftlu~ 
areas from using up llitiptin baiaka 1D lo 
land value areas, 1ea ving appllcapts in th 
latter areas vit.bout attQrclable ott-sit 
111 tigation locatiOJ18o Reg10118 should b 
defined narrovl7 enough to re!lec 
ecological &Dd developae~t patter 
dit!erences, but should be large enough t 
enco:~pa.ss an area ot cticipated ve~ 
destruction an4 an area of potentia 
mitigation bank sites. 

Proximity to managed areas: ~~gemei 
agencies vi11 be more inclined to take c 
the responsibilit7 or long-term ~tanageme1 
or a m1 tiga tion bank 1! it is close ·1 
another preserve t.hat it manages. 

Proxim.i ty to cocplement.ar;y habitat: Tl 
habitat value of vetlands increases f1 
:any species vben the veUand adjo. 
uplands or open •-ater, or vhen a V2.riety 

. veUand and up1e.nd types occurs in 
co::pl~. 

Bank sponsors, ~ · consUltation. v.tt.b t 
vorking group, compile an inventory or potenti 
citigation bank sites that meet these criterj 
In the course or tbe inventory, slifficiE 
in!orcation should be gathered about each site 
indicate feasibility or acquisition I! 

enhancecent, and to facilitate furtl 
investigation or t.he-- site. If' t.he bank spoil: 
is unable to ovn and canage a bank site over · 
long ten:, 

0 

then t.he i"irst steps should also 
taken t.o identify · agencies v.Uli.ng . and able 
undertake ownership and manage;1ent or each of 0 

potential bank sites. 

Prioritize Sites 

In cocpiling a cocprebensive inventor, 
potential mitigation bank sites, the sponsor ~ 
have begun the process or comparing 
potentials or each or the inventoried sites \ 
the regional restoration goals and selec1 
criteria est.ablished by t.he vorld.ng group. 
potential sites are assigned priorities, 
high priority site should be scrutinized 
special constraints on, and opportunities j 

acquisition, enhancecent, and use as a 1 
site. For exa=ple, a 1andcnmer Bay be villin

1 

sell, but only at a price higher than 
sponsoring agency· can arford or jus\.ij'y. pa: 
for resoUrce preservatioi::l, or a landovner 
insist upon ·unacceptable deed restrictions. 
closer inspection, physical conditions 
otber.~se suitable sites :ay also 
insurcountable obstacles to ~tland e~~e 
- sucb as large expanses at very high or 



elevations, the 
!cles, t.orles in the 
~ell able w ter supply. 

presence or endangere~ 

soil or va ter, or an 

Other more subtle barriers to the use or 
t.ential banlc sites may exist as vell. In the 
::aboldt Bay area, for example, there are very 
'-~ vacant areas or filled !ormer vetlands; most 
rshes have been diked and drained and are 
rrently 1i1 agricultural use. Converting these 
ricultural lands to salt or brackish marshes 
uld create hardships !or the local agricultural 
anomy -- an ~mportant resource vhicb is offered 
otection • by Call.tornia • s Coastal Act. The bank 
r1d.ng group met \11th local agricultural 
tension representatives vho revieved the 
. Ten tory . or potential mitigation bank sites to 
,t,etidne vhich, it any, vere important 
rl-icul. tural lands and should not be considered 
:r wetlands restoration. The vorldng group is 
~uating only those sites which are marginal 
~icultural lands vhich, if restored as 
1tlands, vill not affect the loca.l agricultural 
:onomy. 

In the San Francisco Bay area · seasonal 
ttla.nds are currently the type of wetland most 
~eatened by development proposals. Even though 
,st of the seasonal wetlands vere created by 
lld.ng and limiting or excluding tidal action on 
)nDer tidal marshes, the Conservancy and the 
lDlt vorld.ng group decided that the value of the 
Clsting seasonal wetland habitat precludes 
estoration of the historic tidal ~bitat. In 
act, sentiment in the ba..nJc vorking group runs so 
trongly against tampering vi th seasonal vetl.a.nds 
bat the group has eliminated the terc. 
restoration• -- connoting recreation of historic 
onditions at the expense of existing seasonal 
etlands in favor o! ftenhancement" 
onnoting i~provement of existing condition.s -
n describing regional mitigation bank program 
;oals. 

In the extensively developed Los ~geles 
Lnd Orange Counties, most of the rev remaining 
~agments or disturbed wetlands th.a.t might be 
!nhanced or restored are already Uu-geted by 
resource and permitting agencies and landowers 
~or mitigation !or specific development projects 
t.hat are nov in the early stages of planning. If 
~e Conservancy is able to establish a mitigation 
program in tbis region at all., ~ t is likely to 
consist or accepting ·mitigation fees !or the 
enhancement of lands currently in public 
avnership or for the acquisition of property that 
1s too expensive for the Conservancy to consider 
ILcquiring vi thout supplementary funds. · 

The vorking group cust carefully consider 
aita-specilic constraints and opportunities and 
l'al:lk the potential sites. Then the sponsoring 
agency 1ni tiates appraisals · on the highest 
priority sites vhose oWDers vould be villlng 
sellers. (The Conservancy does not condemn 
property, but other bank sponsors, vith the 
concurrence or the bank ~~rking group, may vish 

to do so.) A ~ sponsor cay need to pwchase 
an option on a potential bank site in order to 
reserve it during the someti=es lengthy 
acquisition process. 

ESTABLISHING A MITIGATION BAlli 

Develop Management and Mitigation 
Bank Agreements 

When acquisition or a particular site 
appears likely, t.he bank sponsor _should secure 
formal managel_!lent and lllitigation ~ agreements 

·· with resource and permitting agencies • 
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Management agreements vill v.ar,y considerably from 
one bank project to another. In general, 
management agreements should detail ~e terms and 
conditions under vhich t.he manage:ae1;1t agenc7. 
agrees to accept title to and manage the 
mitigation bank site in perpetuity as vildlife 
habitat. Management agreements shoUld also 
specify the level or funding that the bank 
sponsor vill provide to the management agency and 
a schedule for payment. 

The bank sponsor shoUld enter into a 
separate agree!nent vith each permitting agency 
for the use of each mitigation bank in ord~~ to 
render the use or banks orderly and predictable. 
The mitigation bank agreements shoUld incorporate 
the program guidelines previously composed by the 
bank vorking group, refer to site-specific 
dete..ils, co:!rl t the permi tti.ng agency to use the 
bank vithi.n clearly defined par~eters, define 
the obligations or the sponsoring agency, and 
establish the unit price of banked habitat 
value. The agreements may .also identify the 
particular types or habitat eligible to be offset 
by purchase or 'bellked habitat va1u., restrictions 
on the allovable distance betveen development 
impacts and a mitigation bank, a:nd impose any 
other restrictions t.he vorld.ng group decides are 
appropriate !or the program or !or a specific 
bank site. 

Prepare a Site-Specific Enhancement Plan 

At the outset of enhancement planning, the 
regional vetland . restoration goals previously 
identified shou1d be reviewed by the vorki.ng 
group in light of projected habitat losses and 
the enhancement. opportunities and constraints on 
the chosen site to arrive at site-specific design 
criteria. Existing vetland habitat values and 
the values projected for various ehhance:ent 
alternatives should also be quanti!led using the 
U.S. Fish and Wildlife Service•s Habitat 
Evaluation Procedure, the technique recently 
developed by Adamus for the Federal HighWay 
A~stration (1983), or an equivalent method. 
Because it is the increment of added habitat 
value that should be made available-to per--it 
applicants for purchase as mitigation, the a.r:ount 
or habitat value added should be a !actor 1.n 
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~clcr~!n!nc ~hlch cnh~ncc=cnt alt~~~u~ivo is 
selected. The vork.Ulg group 1e per1od1ca.ll.y 
consul~ed and the final enhance~on~ plaL should 
aeet vi th the approval or the prospective 
manageme~t agency and at least all tboae vorking 
group llembers vbo vill participate in the use or 
the mitigation bank site. 

Tally Miti,ation Bank Coste 

Once the enhancement. or a mitigation bank 
has been completed, the bank sponsor tallies 
those costs incurred by the sponsor that the bank 
vorking group has determined to be appropriate to 
pass on to permit applicants in 111 tigation tees. 
In general, . the costs that should be charged to 
permit applicants include acqUisition,·· 
eiibancement planning, construction~ and .. 
management and monitoring, vith up to an:· 
additional ten . percent or project costs for the 
sponsor's administrative costs. While the 
chargeable categories are clearly defined, there 
are gray areas vithin some categories. 

In areas vbere develop:~ent expectations are 
high, land prices vill, . . or ·. course, be 
corresponcl.ingly high. As ·long as mitigation bank 
land costs are in line vi th other land costs in 
the vieW ty, . the bank sponsor should not 
subsidize a mitigation bank. However, sponsors 
should seek especially strict use agreements tbat 

. compel permitters to use the bank and that 
prevent applicants from using mitigation sites 
farther a!ield vhere land prices are lover. As 
always, sponsors should be prepared to bear bank 
costs indefinitely. · 

Permit appl.ice.nts may bridle at being 
required to contribute to monitoring the 
biological success of a mitigation project and to 
managing an enhanced vetland.. . The argu;nent 

·against applicants payi.ng for coni tori.ng is that, 
since applicants have paid for an enhancement 
plan designed or comlrlssioned by beJllt sponsors 
and for enhancement construction, they · have 
disposed of their responsibility and should not 
be liable for =onitoring to identify 
imperfections in planning or implecentation. The 
arguments against paying for management costs are 
that naturallila.rsbes are not managed and t.hat, iJ:1 
any event, management agencies are funded 
precisely to provide resource management. 

There are, hovever, several overriding 
reasons to . charge . applicants !or the costs or 
managing and monitoring mitigation hank sites. 
Wetland enhancement techniques do not yield 
predictable results. Only careful monitoring or 
the results o! various approaches under d.i!'!ering 
conditions will help perfect teehniques. Indeed, 
1f tbe results or uncerta.i.D enhancement 
strategies were not studied in order to improve 
future enhancement projects, the rationale !or. 
alloving enhancement attempts to compensate.ror 
vetland destruction . vould be questioned. 
Management or mitigation banks is also a 
legiticate cost to app;J..icants, as mocitoring may 
reveal the need to make adjust:~ents to some facet 
or the design, such as ~~ter supply or levee 
protectio_n, and because enhanced wetlands depend 

on ~~~1f1cinl censure~ for tboir exi~tcncc e 
tor protection or adja~~ut land uses. 

Deteridne Unit Cost 

Once the enhancement ot a mitigation ~ 
site has been completed, the acreage or units 
habitat value to be adverael7 illpacted b;y 
proposed development project have ~ 
quantitied, pend tt.i.Dg and resource aceDciea ha 
round that project redesign, on-site mitigatic 
and oft-site mitigation arranged b7 the pen 
applicant are eitller inteaaible or 1Dappropria1 
and permitting and resource agencies 
consultation vith the ba.Dk apo~or. have tot 
that a ldtigation bank has u appropriate aa.ot 
and type or habitat available, a permitter ~ 
has entered into a mitigation bank agreement ~ 
the ballk sponsor may condition a vetl~ 
develop:~ent permit vi th pa)'ment or a m1 tiga t~ 
fee toward a designated mitigation bank based 
the habitat ·replacement· requirement and. 1 
J:d tigation bank un.1 t cost. The un1 t of cos_t 1 

be .either .per added unit or habitat--value ·or ] 
acre of enhanced wetland and ·adjacent upland 
open vater on a mitigation bank ·site that 1 

integral to the functioning or the vetl• 
acreage. ·As a genera1 rule, permit appliCSJ 
should be alloved to use on17 the un1 ts 
he.bitat value added ~ not existing m.bitat va: 
'"'"7 on a mitigation bank site to compensate : 
developoent project impacts. _ Bovever, in or• 
to prevent a net loss o! vetland acreage, b 
sponsors should al.so set a minimu.m ratio of ~ 
acre of m.i tiga tion bank for each acre 
develop:~e:ilt impact. 
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COUCLUSIOB 

Existing coastal vetlend protection 1 
and policies have proven inadequate to halt 
destruction of California's coastal ~tlands •. 
particular, the current process intended 
ens\ll"e mitigation . of development i.J:!pacts 
vet.lLnds · is yielding 1Ulsatisfactory resul 
Wetland mitigation bank programs, prope 
administered to prevent exploitation vhich ~ 
facilitate inappropriate development, are a me 
£or assisting with timely, effective mitigati 
Agencies that undertake mitigation bank progr 
may· a.l.so . augment their resource enhance= 
capabilities. through reimbursement for z:itigat 
project costs. 
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INTRODUCTION 

The increasingly rapid destruction or := 
• wetlands 1n the United States has been well 

documented in the past several years. Across the 
nation, it is esticated that 50 percent of the 

' original wetland acreage bas been lost to fill 
and flooding from develop:=~ent, agricul. ture and 
other man-made and natural causes. In 
California, losses have been even more dramatic. 
Over 90 percent or the state's historic wetlands 
have been destroyed. This tremendous declllle in 
wetland acreage has been equaled by the 
significant decl.i.tie in the numbers and types of 
vaterfowl and other birds of the Pacific FlT--a.y, 

· animals, insects, plants and fish vbo are 
depel;ldent on vetlaJ:id habitats. Tbe loss of 
vetlands and these living resources have in turn 
i:~pacted the state's fishing and recreation 
industries, ~~ter supply quality and quantity, 
flood storage ~pacity and the overall quality of 
life of California residents. 

This paper sw:z:.e.rizes the activities 
undertaken by the California State Coastal 
Conservancy to preserve and restore significant 
coastal resources, primarily vetlands. Arter 
providing a general background on hov the 
agency's Resource Enhancement Program developed, 
so~e examples or the typical types or projects 
the agency uPdertakes will be discussed along 
vi th the lessons learned along the way on 
how-to-do projects and more importantly, 
bow-not-to-do projects. 

BACKGROUb"D 

Since its inception in 1978, tbe California 
State Coastal Conservancy's Resource Enhancement 
P:-ogram has been i.nvol ved iD all facets or 
wetland protection and enhancement along the 
coast of California and San Francisco Bay. The 
program seeks to preserve coastal resources 
through acquisition, eDh!mcement and other 
ic~lementation activities rather than through 
re£,uation. This focus is the result or 
legislative recognition that regulation alone can 
not prevent the destruction of California's 
coastal resources. Regulation cannot resolve all 
resource problems effectively for the follo'D'illg 
reasons: 

,_ Regulations 
degraded 
develop!lent 

can require restoration of 
systems only vbere 

applications are 
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rortbcoming. Man: important resources 
have already been adversel7 affected 
b7 historic rmd/or existing land uses. 

2. Even vbere regulations nov exist to 
prohibit certain activities ill the 
coastal. zone, such as fill in 
wetlands, . a specific perpetrator 
cannot alvays be identi!'ied ~ · for 
enforcement purposes (i.e. 
sedimentation exacerbated by normal 
urban runorr throughout an entire 
watershed). 

3· Despite the fact that regulations to 
preserve coastal wetlands are on the 
books, poll tical and economic 
realities often cake strict 
application of the lavs impossible. 
Further,· efforts to "mitigate" wetland 
losses in one area by restoring or 
creating wetlands elsevbere have only 
meant that overall wetland losses have 
been sloved rather than stopped. This 
is largely because wetland restoratioL 
is still more or an art than a science 

~any experiments don't vork iD the 
long run; mitigation sites are otter: 
chosen !or their ~rice ant 
availability rather than conducivenese 
to restoration; · and .mitigation sitet 
must require enhancement to !ul!ilJ 
permit conditions. As a result, 
mitigation allovs viable h~bitat to ~ 
destroyed · and t>eplaced vi t: 
potentially non~restorable habitat 
Fina.lly, permit conditions requirin: 
mitigation are often not enforced ail­

rarely require adequate monitoring u 
~ea.illtenance. 

J.. !U.Uy adverse i:pacts to vetlands 8.!" 

not caused by people. liatun. 
erosion, sedimentation and !loodir 
have resulted in vetland habi t.e 
changes and sometimes destruction. 

The Coastal Conservancy's Resour.( 
ED.h!ulcement Program seeks to achieve a bro: 
range or objectives through the use 
Conservancy funds, starr resources and experti 
and the cooperation or public agencies a: 
nonprofit organizations. Tbese objectil' 
include the prevention or i~pacts to scenic 
natural values through so~d resource canagemeL 
resolution or environmental icpacts an~ iss~ 
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caused by adjacent land use ac~1v1ties, tbe 
relocation or redesign or i=proper or inerricient 
.improvements, the preservation or threatened 
habitat or unique coastal resources, the 
restoration or altered or degraded coastal 
resources and the creation or nev coastal 
wetlands and habitat areas. 

Specific methods thAt the Conservancy may 
use to achieve these objectives are: acquisition 
or interests 1D land including fee and less-than­
tee . 1Dterests. provision or teehnicaJ. assistance 
tor projec~ development, preparation and 
implementation or enhancement plans, construction 
or site improve=ents, and assistance vi~ the 
resolution or land use cont'licts (environmental 
mediation). The Conservancy is able to undertake 
enhancement projects directly as vell as provide 
grants to local public agencies and nonprofit 
organizations to facilitate the development and 
implementation or acquisition and restoration 
projects. 

ASSESSMENT FOR RESTORATIOU PROJECTS 

Generally, potential projects f'al.l vi.thi.n 
one of the following broad categoreis: wetland 
or other · babi tat enhancement, w-atershed restora­
tion 1 , mitigation ba.nks 2 , and environmental 
mediation. Each type or project involves 
assess=ent or several factors to determine tbe 
appropriate restoration goals and implementation 
tasks. 

Physical Factors 

What existing ·and historic constraints/ 
oppOrtunities to restoration exist? What species 
are present? Which species could utilize the 
area in the future? What habiU.t types should be 
promoted and designed for? What hydrologic 
conditions exist? What potential impacts can be 
expected !rom existing and future development in 
the surrounding area? Ansvers to questions such . 
as these give starr an idea or what is 
technically feasible and appropriate to tbe site 
and to the region. 

Political and Economic Factors 

Just because a restoration project ·is 
technically possible does not insure that it vill 
be implemented. There are ~everal potential 
politiCal ud econoai.c obstacles that can arise. 
Conservancy starr ulticately spend . tar greater 
time resolving these issues in the development or 
& project than in actual technical design. 
Discussions vith other federal and state resource 
agencies, local agen~ies and indi rlduals and a 
literature search assist starr ii1 rerini..ng their 
analysis or existing environmental conditions, 
potential controversial issues thst may influence 
project design, the possible enhancement 
activities that would/would not be permitted by 

regulator.f agencies, identirication or data needs 
to complete an enhancer::sent pl.a.n, and t.he 
assessment or the pros and coca or the 
alternative approaches that start could take to 
errect a positive outcoae tor tbe site. 

As wch or California • a coastal wtlaDds 
are privately owned, gaining landowner 
cooperation is key to any project. Landowners 
generally only cooperate it they gain aoaething 
by doing so. As coastal propert)'is e~nsive 
and public dollars limited, start otteD conducts 
various financial analyses tor propertr owners to 
demonstrate potential tax benetits or bargain • 
sales or donations, teasibill ty analyses or land 
exchanges, alternative development configurations 
and other scenarios that . Vill achieve resource • 
protection yet permit development to occur. 

Long-Tera Factors 

The Conservancy• s smal.l size and llmi ted 
legislative autbori ty prevents it rroa being a 
long-term property ovner and manager. Thus, all. 
projects are designed with alternative canageaent 
entities in mind. Restoration design 
alternatives must be evaluated in light or their 

· potential t:ainta.inence requirements and costs. 
Local gove~ents and nonprofit organizations 
often do not have sta.f'f resources available to 
operate sophisticated hydrologic engineering 
syste~s correctly to ensure that · salinity, 
turbidity aJ:ld other water qu:a.lity and quantity 
!actors are optimal nor do they have access to 
significant · funds for maintenance and 
monitoring. Thus, the Conservancy generally 
e~phasizes lev-tech design solutions over highly 
engineered alternatives to increase the 
probability that wetland syste~s vil1 function as 
envisioned and remain 'Viable over the long-term. 
In addition, simple restoration improve=ents 
often have lover initial imp~ementation costs. -

RESTORATION GUIDELINES 

Through the years, the State Coastal 
Conservancy has learned many useful lessons in 
hov-to-do veUand restoration projects and more 
iJDport.antly hov-not.-do-do . them. Some or the 
basic lessons are listed here for other states to 
consider. 

1. Jo'.a.ke design decisions based ·on the 
best available. intormation, not onlJ 
or physical factors but in light oj 
political and economic. realities anc 
long-term maintenance and monitor~ 
needs. Given the ~J.cti ve imagi.Dationl 
or engineers, practieally anything 1: 
technically feasible. However, i· 
Jtakes no sense to design a B."lW ~ 
you've only got enough politiea 
support and ~:~oney to · build an 
c~ta.i.n a Chevy. 
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6. 

7. 

s. 

Start early in involving all 
conceivable iDterests - regulators, 
supporters, property ower a and 
opponents. Plana developed through a 
consensus process are harder to shoot. 
dovn t.han plans developed in a 
vacum~. .Also, moat issues vill be 
identified at a time vhen they can be 
designed !or or resolved. 
Never forget the end goals (there is 
no such thing as an •easy• project). 
Ob::tacles and issues v1ll arise. 
Designs must be !lerlble to allow 
trade~o.r.rs yet still achieve ultimate 
objectives. Use assessment methods 
not only to help design the best 
project but also to identity potential 
!all-back alternatives. 

Look at the total syste:. Wetlands do 
not exist in a vacUl.llD, but are 
affected by surro®ding land uses. 
Restoration or the wetland vi thout 
consideration to long-term vatersbed 
issues may negate enhance~ent benefits 
in a short time (!or ex~ple, dredging 
to increase \t-ater circ~e.tion, vithout 
a complementary \o-atersbed erosion 
control program will not secure 
long-term benefits). Also, !ish and 
vildli!e have a tendency to move 
around. Regional habitat goals need 
to be assessed and designed !or. 

Act as quickly as possible vi tbout 
sacrificing key project goals. 
Opportunities !or acquisition come and 
go and available restoration funding 
doesn't wait ·.rorever. While good 
planning and designs are critical, the 
opportunity to il:lplement a good 
project is often lost . vhen the 
planning process drags on too long. 

Do not 1ose sight or the fact tba t the 
ultimate goal. is to preserve and 
enhance wetlands. Don 1 t sacrifice a 
basically · good project by getting bung 
up on details. Wetland restoration is 
still an art not a science; there are 
still more •unk:nowns 11 than "lalows." 
Waiting untU 1 00 percent or the 
scientific support is in may result in 
continued short-term wetland loss. 
You have t.o proceed based on the best 
information available and learn from 
each restoration project. 
Use the simplest restoration 
techniques that can achieve your 
enhancement goals. Design the project 
!or the reality at hand, not for the 
imagined nideal situation•. Reality 
vins over dreams every time. ' 

Take the time (and it vill involve 
substantial hours) to educate. Design 
projects to serve as models and 

.. .. 
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publicize them. In the long run, the 
vorld' a wetlands vill be preserved (e>r 
not ~eserved) b.1 individual 
landovners and land use decisions at 
the local level. Implementation or 
lov-cost, errective restoration 
projects that create ammeDitiea and 
values to propert.1 ower& v1ll. · eXpa.Da 
the constituency !or wetland 
preservation &Dd cenerate Deeded 
support . tor future restoration 
activities. 

9· :nvays include •onit.orlng programs as 
a component or wetland restoration 
plans • Design the · moDi toring 
a.cti vi ties to !acill tate maintenance 
decisions and activities. to enture 
long-term habitat goals are achieved. 
Finally, the more information that is 
gathered, the better the chance that 
rut~e vetland restoration projects 
vill be successful over the long-te~. 

In SU%:1, be practical. It is great to study 
and assess and design and plan, but it the 
restqration project can't be implenented and 
maintained through time, vetlends von't be 
preserved. Scientists and other wetland 
professionals must vork on developing assessment 
techniques that not only describe wetland 
functions, but also help to evaluate these 
functions on a site speci!'ic basis ill order to 
design the best strategies tor vetland 
preserVation and restoration, identify potential 
impacts and habitat changes and lead decision 
makers to e.pp:ropriate land use decisions. 

FOOTNOTES , 
In California, ma..ny areas · ot the 

coastal zone are characterized . by steep slopes 
and highly erosive soil t)?pes. The vatershed 
restoration program focuses on keeping soil on 
the slopes rather than in coastal at.reaas and 
do\lilstreu vetlands. Both i.n-stream and on-site 
erosion control techniques are used on a 
vatersbed vide basis on both public ud private 
lands to reduce sedimentation impacts to coastal 
resources. 

2 
In ·crier, the mitigation bank program 

seeks to acquire large a.re~s or degraded habitat, 
restore as .vell as set up u.i.DteD&Dce and 
monitoring programs !or them, and. recoup public 
costs through the use or . developer m1 tigation 
fees established by regulator,r agencies such as 
the Army Corps, Coastal Com:dssion and others. 
The pro~ vas developed i.n response to the !act 
that current mitigation errorts are not ·C?reating 
viable habitat in many inst.lulces, demonstrating 
the need to develop a progru that v1ll have 
greater probability of success 1n maillta.ini.ng 
vet land productivity over the lang term (see 
Riddle, Denninger, "1-'.J. tigation Banks iD 
California8 1985 Association or State Wetl&nd 
Managers Wetland Assessment Sycposiu: for more 
i.n!on:ation). 
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INTRODUCTION 

The Upper Raritan Watershed Association is pleased to present 
testimony regarding pendin~ legislation ~oncernin~ the 
protection of freshwater wetlands in Hew Jersey. 

The Association is a b50 member private. non-profit 
conservation organi2ation which serves the area drained by 
the North Branch of the Raritan River and its tributaries. 
This area includes all or part of twentv-one mun1cipalities 
in three counties: Morris, Somerset and Hunterdon. 

It is at once encouraging that the legislature is considering 
this issue and disappointina that it has taken us so long to 
reach this point. Since the inception of the Association in 
1959, we have advocated the preservation of wetlands area as 
being good conservation practice. 

We have been increasingly frustrated as local governments 
find themselves unable or unwilling to actively pres~rve 
wetland areas in the local development review process. 

AdditionallY. while ~orne wetland values have been protected 
by local action. others have been severely compromised bv the 
lack of a comprehensive statewide· re~ulatorv framework. Even 
prot e c t i on on a r e g i on a 1 or w a t e r s he d b a.s i s i s d i f f i c u 1 t t o 
achieve in-the fragmented system that presently exists. 

There can be little doubt that wetlands prov1de importa.nt 
functions within river svstems. Much testimony has been 
given on that point and I am sure that vou are all aware of 
the Values represented in wetlands. 

What the legislature must consider is the development of 
a law and implementing regulations wh1ch preserve and protect 
all of those values to the maximum extent possible. In our 
opinion, this legislation should be driven primarilY bv the 
values of the resource. rather than short sited pecunia~v 
considerations. The task before the legislature 1s one of 
broad public interest: a task which must cons1der present 
and, more importantly. long term future needs. 

INDORSBMBNT OF A-23~2 
You have before you two bills which address the issue of 
wetlands protection. A-2342, the so called O~den Bi 11 and A-
2499. introduced by Assemblyman Penn. 

The Association firmlv supports the Ogden Bill for the 
following reasons. 

Th• Assumption Issue 
There is general agreement that the existing regulation of 
activities in freshwater wetlands in New Jersey is 
cumbersome, confusing. remote. and inadeQuate. There is 
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general agreement that the status qua should not be 
maintained. 

However. the reasons for this so called "consensus" ar~ 

widely diver~ent. Our organization and manv other 
environmental groups throughout the state believe that the 
major reason for change lies ~ith the inadeQuate protect1on 
provided to these critical resources bY the present 
regulatory system. 

For example, in a document entitled "An Assessment of the 
Corps of Engineers' Section 404 Program in Nort~ern New 
Jersey, 1980-1984". the U.S. Fish and Wildlife Service 
concluded: 

"It is our view that we were unable to prevent the largely 
unnecessary loss of nearly 500 acres of wetlands from 39 of 
the 40 evaluated projects in the past friur years because <1> 
the NY District is either unwilling or unable to protect 
wetlands under section 404 of the Cle.an Water Act: C 2> EPA 
Region II· is either unwilling or unable to ~rotect wetlands 
left unprotected by the NY District: and ( 3> FWS is unable to 
obtain further review of environmentallY unsound projects 
under the curreni Hemo~andum of Agreement with the Corps 
which governs such review." < FWS. 1984. ii> 

and further: 

"The pattern that emerges from the 40 cases examined in this 
report is that very little is being done to stop the fillinq 
of wetlands in northern New Jersev. Unauthorized fills are 
ignored. Large fills are exempted from envirofimental review 
via nationwide general permits. Appli.cations for individual 
404 permits to fill wetl~nds are granted almost without 
exception.<the NY district has denied onlv one permit for 
wetland filling in northern New Jersev since 1975> and 
recommendations for reducing fish and wildlife losses are 
often rej~cted. Where recommendations are accepted there is 
no attemp~ to follow up to ~nsure appl1cant co~pliance". 

I t i s remark a b 1 e t hat . i n t he face 0 f s u c h 1 a X r e g u 1 at i 0 n. 
the development community complains about over-regulation of 
activities involving the dredging and fillinR of wetlands. 

It is also interesting to note that in the Fish and Wildlfe 
report 10 C25%> of the cases investitgated involved ma.ior 
developers. and 1b ( 40S> involved small developers. b ( 151> 
involved quasi-public or public entities with the balan~e 
made up of individuals. solid waste operations and 
"undetermined" parties. 

However. one must fe~l some sympathy for those developers who 
attempt to comply with th~ law and encounter lon~ re~ualtorv 
delays when permit applications are in the hands of the 
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Corps, whi 1 e others who flaunt the 1 e g'al reQuirements proceed 
with their activities without oenaltv or delay. 

Additionally. regulatory problems often result from the 
Department of Environmental Ptotection' s use of existin~ 
regulations never intended to protect wetlands for that 
purpose. 

The Department is to be commended in its efforts to protect 
wetland resource$ but the process would be greatly 
facilitated if thev had at their disposal the proper 
legislation and regulatory framework. 

In sum. the "consensus" that a new method to regulate 
wetlands is necessary is reasonable and workable. despite the 
internal differences that exist among 1nterest groups. 

The legislature should not mistake this proce~s as a debate 
solely between interest groups. AdmittedlY. such a debate 
exists. But more importantly. real public interest issues 
are involved. 

At the present time. under the present regulatorv svstem. 
n e i the r the· i n teres t s of the v a r i o us e 1 e men t s of soc i e t y nor 
those of the state as whole are well served. 

Assumption by the State of New Jersey of the ijQ4 perm1t 
program is essential for all con~erned. ~uch ~ction would 
carry out one of the Association's brime t~nents. "Go to the 
lowest level of government which ~ives vou effective action". 

The delegation of powers to a lower level of government is a 
serious matter. I need not remind members of the le~islature 
of the care exercised by vou in delegating powers to the 
County and .. Local levels of ~overnment. 

Accordi ngl:v. the federal Government has dev1 sed "transfer 
regulations" which must be followed it the State is to assume 
the existing F~deral program. Adequate protection of the 
resource must be provided and an orderly process which allows 
adjustments and cortections of State policy must be followed. 

I-t must also be kept in mind, that whil.e m1nimum reQuirements 
must be met. there is nothing which prevents a State from 
offerring better protection to its resources and more 
effective and stringent control of potentially dama~ing 
acti viti es. 

It is our belief that. due to the dens1tv of population in 
New Jersey, the inter-relatedness of our natural and economic 
environment. the magnitude of our past resource losses, and 
the values present in our wetlands. New Jersey needs more 
than a direct imitation of the 404 Program. 
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Ne need to assume the program. yes. but we need to provide a 
protection package which is tailored to the needs of our 
State and whic~ protects the all values present in wetlands. 

It is our opinion that the Ogden Bill w1ll allow for 
assumption in a timely and orderly manner. We believe that 
the bill was drafted with assu~ption in m1nd at every step of 
the way, beginning with the definition of wetlands. 

Conversely, it is our belief that the Penn Bill. with its 
definition which ex~ludes isolated wetlands of less thart five 
acres. cultivated or disturbed wetlands soils which do not 
contain wetlands plants and all soils which have seasonal 
high water tables greater than one foot from the surface is 
not scientifically defensible. and is too restrictive a 
dafinition to allow assumption of the program. Additionally, 
these exempted wetlands categories would simply _not be 
protected. 

Conversely, the Ogden Bill adopts a scientifically defensible 
definition of wetlands which closely parallels the presentiv 
accepted definitions in use by the Corps and the EPA in the 
404 program. 

The Penn Bill would go into effect onlv after the the State 
assumes the program but contains definitional deficiencies 
which would present severe obstacles to assumption. Thus. 
the Ogden Bill is our best hope for assumption 1n a timely 
manner. 

Fears have been expressed bv the development commun1ty that 
the Ogden Bill would create a period of "dual regulation" 
when both the State pro~ram created bY the new law. and the 
existing 404 process are at wo~k. The Penn Bill would create 
a sharp break-between the period of Federal iuristiction and 
the beginning of State regulation. wh1le the Ogden Bill would 
provide for a six month transition period. 

Fears of the "dual regulation" period are unfounded since the 
DEP is directed to consolidate all permitting. a proceedural 
improvement, in the Ogden Bill. The Penn Bill would preserve 
the chaotic status quo while the assumption issue is fought 
out. From a management perspective, a. transition period is 
highly desirable, so ihat DEP can gear tip for its new 
responsibilities and develop an orderly process for 
implementation which includes public participation. Thus. 
the Ogden Bill is superior from a proceedural viewpoint. 

Reaulated Activi~ies. 
The legislature should be aware the the present Corps permit 
only regulates dredge and f1ll activities in wetlands. 

Wetlands may be destroyed. their beneficial runc~ions impared 
and their values lost from numerous other _types of 
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acti viti es. 

The interest$ of New Jersey residents and the remaining 
wetlands resources are not well served by merely ~opy1ng this 
restrictive and inadequate definition of regulated 
activities. 

Th~ Penn Bill regulates only dredge and f1ll activities. 
while the Ogden Bill regulates a broad range of activities 
that would impact New Jersey• s wetlands if lef~ unregulated. 

The Ogden Bill's regulated activities address the full range 
of wetlands values including hydrologic ~Iterations. From 
our experience within the Raritan Basin. activities other 
than direct dredging and filling have been responsible for 
losses of wetlands values. Additionally. such effects have 
been Observed in the Great SwamP. 

The introduction of silt and sediment. changes 1n hydraulic 
loads, the pumping of groundwater. and careless uses in 
upland areas in close proximity to wetlands are documented in 
the accompanying photographs. 

Photo Group 1 
Photo Group 1 shows wetlands filling wh1ch has occurred in 
C he s t e r B oro. K orr i s Co u n t v. ( 'I - A ) The f i 11 has been p 1 a c e d 
i n s ma 11 q u ant i e s ( 1 - B > < 1 - C ) o v e r a 1 on g p e r 1 o d of t i me i n to 
a wetland area which acts as the source o£ Oakdale Brook. 

Oakdale Brook is classified bY the N.J. DEP as "Freshwater 
2, Trout Production Water. Category One. The stream is known 
to contain native Eastern Brook Trout. a threatened species 
in New Jer~ey, and an organism which is an indicator of good 
quality water. The U.S. Fish and Wildlife Service responded 
by reporting this fill to the Corps but. to date no action 
has been taken. 

A recent field visit to the site by URWA staff .indicated that 
the downstream water has been s~verely de~raded by the 
deposition of silt. effectively eliminat1ng the trout 
habitat. 

It should also be noted that this stream flows into a large 
wetland area owned by the State. the Black River Fish and 
Wildlife Management Area. <see photo group 2·> and ultimately 
to the Black River. Thus. the silt loads generated from this 
activity are being transferred to an Important public 
resource, held in trust by the State for future ~enerations. 

Photo Group 2 
Photo group 2 show$ the Black River within the Black River 
Fish and Wildlife Management Area located ~n Chester 
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To~nship. Morris Countv. The aesthetic and open space values. 
represented by wetlands are clearly illustrated (2-A)(2-8). 

While the area appears to be an intact wetland system. a 
serio~s hydraulic imbalance appears to be present. Photo (2-
C) shows shallow exposed areas indicating low water 
conditions at the upstream end.of the Black River Fish and 
Wildlife Management Area. 

Water levels in the wetland are declining. threatenltig the 
entire ecosystem.· 

The cause of these declines is undetermined at oresent. 
although adjacent development and ~roundwater pumoing bY the 
Morris County Huni.cipal Utilities Authority could be the 
cause. 

Note that these wetlands are not being directly threatened by 
dredging or filling, but that loss of wetlands values is 
occurring, threatening both the Quantity and quality of the 
Black River. one of New Jersey's most valuable and scenic 
rivers and a·source of potable water for the Eli2abethtown 
Water Company at Bound Brook. 

Photo Group 3 
Photo group 3 shows the outfall of an undetained stormwater 
system ( 3-A> which enters the headwaters of Tiger Brook in 
Chester Boro. Morris Countv. v1a an area of wetlands (3-B> 
presently undelineated on the wetlands 1nventorv maps. Water. 
quality tests by the TownshiP of Chester (the downstream 
receiverl indicate high levels of sewage contamin~tion. 

Additionally. severe mechanical disturbance i~ occurr1na due 
to bank and bed scouring. Pollution loads and hYdraulic 
burdens aie being placed on the wetl·and. It is important to 
note that Chest~r Twp' s and DEP tests indicate that one-half 
mi 1 e downs t ream. w at e r Q u a 11 t v 1 m proves . T hi s s how s t hat t he 
wetland is acting as a stormwater retention "basin" and a 
sewer tr~atment plant. 

However, impacts are severe enough to show measurable effects 
downstream. indicatin~ that the wetland is at or near 1ts 
capacity to keep up ·with man-produced ~Iterations. 

Photo Group 4 
Photo group 4 shows the results of the deposttion of fill and 
solid ~aste in.an unmapped open water wetland area withln a 
municipal park in Chester Boro. Morris County, done primarilY 
to eliminate the "swampy nusisance" of a small cat-tail 
wetland.<4-A> Although no water Quality testing has been 
performed, the water appears turbid and enriched. The water 
is possibly contaminated. Additlonally, the aesthetic impact 
is striking. 
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Photo Group 5· 
Photo group 5 shows the impact of a solid waste fac1litv. 
Combe-Fill South. located in Chester and Washington Townships 
in Morris Countv. The wetland involved is a mapped forested 
wetland. Solid waste has beeh placed virtuallv at the 
delineated wetland boundrv. resultin~ in the contamination of 
the shallow aQuifer systems whJCh supply the wetland.<5-A>. 
C 5-B> C 5-C>. The wetland ( 5-D> and the stream which rises 
within the wetland CS-E> are also contaminated by organic 
chemicals, heavy metals as well as silt and sediment. 

The stream bottom is covered with a de~raded biological 
community of fun~us and bacteria. giving it its briRht orange 
color. C 5-F) This stream. Trout Brook t! > flows through 
Hackelbarnev State Park and enters the Black River. 

The site is the subject of Superfund clean-up which will cost 
the public $42.000.000 in capital funds and reQulre treatment 
and monitoring for 40 vears. 

It should be noted that as far as the Corps is concerned. 
this project did not reQuire a permit, Further expansion 
into the wetland was proposed by the operator and a permit 
would have·been reQuired for that activity. However. the 
operator declared bankruptcy prior to the expans1on. Without 
the control provided by the Odaen B1ll. such results would 
still be possible. 

Photo Group b 
Photo group six shows Horseshoe Lake municlPal lands located 
in Roxbury Twp.. Morris CountY. Wh1le not actuallY located 
within a wetland area. filling has occurred at some time in 
the past, converting a mapped area of hvdric so1l to 
"upland". A salt storage facilitY has been erected.<b-A) 
which is l~aching salt into a small ditch which runs to a the 
Slack River.<b-B> This salt facility is located on a prime 
recharge area for the Morris county Municipal Utilities_ 
Authority's Alamaton~ well field. a maier regional water 
source. Wells for this facility are located in the adjacent 
wetland. 

Also note that the area has been used as a "composting" 
facility which has accumulated ve~etat~ve wastes and a wide 
variety of solid waste. including tires lb-C>and several 55 
gallon barrels.<b-D> In addition. a lar~e Underground fuel 
storage facility has been located hete. Should th1s fac1litv 
leak. the welfare of the ad.iacent wetlands. the surface water 
of the Black River and the maior groundwater drinking water 
supply could be contaminated and lost. 

Photo 7 
Photo 7 illustrates a forested. mapped wetland owned by the 
URWA which is- managed as a component of our wildl1fe preserve 
located in Bedminster Township,Somerset Co~nty. Compare this 
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area with the degraded wetlands shown·lh the oreceedinR 
photos. 
~~~AA***~*~*A~AA~AAA*A~AA~A~AAAAA~AAAAAAAA.AA*****AA***•***~ 

It should be noted that these photographs were taken in th~ 
period between July 17. 198b and JulY July ·28. 198b 1n a 
small geographic area. Simili~r examples could be easilY 
.illustrated in virtually everv communitY in Hew Jersev. · 

The •ctivities that have been illustrated above 1nd1cate the 
need for comprehensive wetlands protection that goes beyond 
the dredge and fill restrictions sug~ested in the Penn Bill. 

Burrer Zonea 
Our experience in the Raritan Basin indicates that effective 
wetlands protection reQuires the use of a "buffer zone" 
concept . 

. As the above photographs so ~learlv show. wetlands can be 
destroyed by in-approPriate land uses. directly adiacent to 
or even at some distance from wetlands. 

Many of the severe impacts shown could have been avoided or 
minimized by the employment of wetland buffers. As stated 
before, wet 1 ands are known to remove pollutants. However. 
there are finite limits to the amount and tVpe of pollutant 
which can be removed. Preserving these fuhctions is vital to 
water quality and is best quaranteed b~ bY providing 
transition zenes between areas of 1ntensive land use and 
wetland. 

Statements have been made that there is no scientific 
research that indic~~es that buffers are necessary to protect 
we t 1 and v a 1 u e s. F \fr t·h e r s tat e me n t s h a v e bee n rna de s u c h 
as. "If wetlands serve as buffers. whv buffer the buffers?" 

The first statement indicates that the speaker 1s not 
conversant with the literature while the second indicates an 
ignor~nce of the issues inv~lved. 

For an excellent discussion of the imPortance of buffers to 
the protection of aquatic systems. includin~ wetlands. I 
refer you to ':.~Yn~rtli~ fluv1a). Zone: ~. ~uf(er fqr Aq~atic 
~Y.§.~e.m~. John Rogers e t. al. 19 75. Many other advocates of 
aquatic buffers can .be found. 

l 

Think of the wetland as the "fover" of any stream system. .lt. 
is h~re that water enters. pauses and then continues on its 
way. downstream. much like vour guests do when theY arrive in 
the foyer of your home when vou have a oartv. 

Think now of what those guests do to the floor of .your foyer 
if the~e is a snowstorm goin~ on outside. Dirt. mud. and 
water are left behind on your floor. In fact. your K•ra~tan 
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carpet has been "bufferr~d" from the harmful effects of the 
flow of guests. 

You could accept this situation and spend time and energy 
cleaning up afterward but a smart housekeeper would examine 
the situation and provid~ a doormat outside for the guests to 
wipe their feet. 

The doormat is analo~ous to the b~ffer 2one around a wetland. 

The common sense fact of it is that a wetland will not remain 
a wetland in the same sense if it is surrounded bY concrete 
w a 11 s , p a vi n g. b u i 1 d i n g s and has i t s i nco mi n ~ w at e r p o 11 u ted 
and its flow deranged. 

The size of buffers is the matter of concern. not the need 
for them. The fact is that the reQuired buffer depends on 
t he v a 1 u e s prot e c t e d. t he us e propos e d. and the s i t e spec i f i c 
c~nditions of the wetland. 

In attempting to protect wildlife habitat. for example. very 
large buffers may be necessary for some species. such as bald 
eagles. Conversely. smaller buffers tnay be necessary to 
protect water Quality from relatively 1mmobile pollutants 
which may bind to soil particles and be entrapped in ~rasses 
and other vegetation. 

A wetland surrouded by steep slopes may ~eauire a buffer to 
the top of the·slope while one in more ~entle topo~raphy mav 
require a more narrow band. 

Some land uses are capable of generating cons1derable risk to 
water Quality while others are much less dama~ing. Thus. 
potentially damaging uses reau1re a larger buffer. 

As can be seen. the size of a buffer is not an easy thing to 
determine. However, simply because somthing is difficu~t is 
no reason not to try. The fact is that buffers are n~cessary 
to reduce the rate of wetland degradation and to preseve all 
of the wetland values. A reasonable. flexible buffer policv 
is essential to effective wetlands protection in New JerseY. 

It is our opinion that the. Ogden Bill ~akes the best attempt 
possible at providin~ buffers which protect the resourc~ and 
which are fairly applied. The Penn Bill ignores this 
necesasarv task. 

CONCLUSION 
In sum. the Upper Raritan Watershed Assoc1ation strongly 
favors the Odgen Bill. It is our belief that it provides 
superior wetlands protection applicable to the resources and 
conditions of New Jersey. 

We believe that it will allow for orderly .assumption of the 
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presently ineffective Federal pro~ram· and prov1de New Jerse'l 
with the comprehens1ve wetland protection it needs. ~ 

Our primary concern is resource protectton and we bellP.'Je, the 
Ogden Bill gives us a more comprehensJ'le packa~e. 

Additionally we feel that the ~111 ts a sol1d approach to 
~reating a del1verable regulatory packa~e in a fa1r and 
r a t i 0 n a 1 ma nne r. 

We stron~ly ur~e the adoption of the O~den 8111. 



COMMENTS ON PROPOSED 
FRESHWATER WETLANDS LEGISLATION: A-2342 AND A-2499 

PRESENTED ON BEHALF OF GARDEN STATE BUILDINGS 

My comments focus not on specific technical issues or 

provisions contained in the proposed freshwater wetlands bills 

(A-2342 and A-2499), but rather upon a constitutional issue 

which we feel requires consideration in your deliberations on 

how to implement a freshwater wetlands program in New Jersey. 

The issue is whether the prohibition of development in 

freshwater wetlands, which will be attendant to the freshwater 

wetlands regulatory program, may result in a taking of property 

without just ·compensation in violation of the Fifth Amendment 

of the United States Constitution. I raise this issue not in 

its generic sense, as to whether the regulation of freshwater 

wetlands will, in and of itself, constitute a taking without 

just compensation, but rather within the context of specific 

"just compensation" claims should freshwater wetlands permits 

be denied by t~e Department of Environmental Protection 

I . 

pursuant to this program resulting in a taking of property. 
I 

This issue is raised, in large part, in response to 

the United States Supreme Court's decision in United States v. 

Riverside Bayview Homes, Inc., which was decided on December 4, 

1985. In that case, Riverside Bayview Homes contested the 

jurisdiction of the United States Army Corps of Engineers' 

jurisdiction to regulate the filling of wetlands areas, 

alleging that the wetlands in question were not encompassed 



under the Corps of Engineers' 1975 regulations defining waters 

of the United States. 

The U.S. Court of Appeals for the sixth circuit found 

in favor of Riverside Bayview Homes by narrowly construing the 

Corps of Engineers' jurisdiction over defined wetlands. The 

Supreme Court reversed the Court of Appeals ,decision and found 

that the Corps ·of Engineers did, in fact-, have jurisdiction 

over the wetlands at issue. The Court held that Congress, in 

fact, intended to give the Corps of Engineers broad 

jurisdiction to regulate discharges into wetlands areas. 

The scope of the Army Corps of Engineers' jurisdiction 

was, therefore, preserved by the Supreme Court. However, in 

r~aching its decision, the Supreme Court gave serious 

consideration to the "taking•• and "just compensation" issues. 

It is this impact that we believe must be evalu~ted by the 

legislature in order to determine the ultimate effectiveness 

and enforceability of any freshwater wetlands legislation 

adopted in this state. 

Certain statements made by the court in its decision 

illustrate our concerns, whi~h I would like to describe below~ 

During the pendency of the Riverside Bayview Homes appeal, the 

Corps of Engineers denied Riverside its 404 permit. In 

response, the court noted the following: 

B~cause the Corps has now denied respondent 
a permit to fill its property, respondent 
may well have a ripe claim that a taking has 
occurred. On the record before us, however, 
we have no basis for evaluating this claim, 
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because no evidence has been introduced that 
bears on the question of the extent to which 
denial of a permit to fill this property 
will prevent economically viable uses of the 
property or frustrate reasonable investment 
expectations. In any event, this lawsui.t is 
not the proper forum for resolving such a 
dispute: If the Corps has indeed 
effectively taken respondent•s property, 
responsent•s proper course is not to resist 
the Corps• suit for enforcement by denying 
that the regulation covers the prooerty, but 
to initiate a suit for compensation in the 
claims court. 

Given the Supreme Court•s decision in Riverside 

Bayview Homes, it is likely that the establishment of such a 

regulatory program will be held constitutional as the court has 

made it quite clear that ''[t]he mere assertion ~f regulatory 

jurisdiction by a governmental body does not constitute a 

regulatory taking." The Court stated that regulations for a 

particular piece of property result in a taking only if the 

regulation does not substantially advance legitimate state 

interests or denies an owner economically viable use of his 

land. In this regard, it can, therefore, be anticipated that a 

second tier of legal action will be pursued by a landowner that 

is denied a freshwater wetlands permit, whose remedy will be to 

seek just compensation for this taking. The Supreme Court held 

in Riverside Bayview Homes, that "[s}o long as compensation is 

available for those whose property is; in fact, taken, the 

governmental action is not uhconstitutional.'' This brings us 

to the issue of concern which we raise to you: that is, in 

order to pr~~erve the constitutionality of a freshwater 



wetlands program, it will be necessary to insure that 

compensation is available for a landowner whose property is, iP. 

fact, taken by freshwater wetlands regulation: and that it is 

necessary to evaluate and determine the economic impact and 

costs that will result from these claims. For this reason, we 

recommend that the legislature must evaluate the potential 

costs that could be associated with just compensation claims 

that inevitably will result from the regulatio·n of freshwater·· 

wetlands, and make provision for addressing these claims. 

Both bills that are being considered provide for the 

evaluation of oertain economic impacts and balancing of 

interests to determine as to whether a freshwater wetlands 

permit shall issue. Both bills require that in order to 

approve a freshwater wetlands permit the economic value, both 

public and private, of the proposed land change to the general· 

area must be considered. This does not, however, address the 

specific economic evaluation that should be undertaken to 

determine the amount of a just compensation claim that coul.d 

result should a freshwater wetlands permit be denied. The more 

restrictive the legislative standards, the more likely a permit 

will be denied. Should a permit be denied, and the reasonable 

investment expectations of the property owner be frustrated, to 

use the phrase of ·the Supreme Court in the Riverside Bayview 

Homes case, this economic cost, or "claim", will have to be 

borne by the State. 
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The cumulative impacts of such claims could represent 

a substantial economic cost and impact. These impacts must be 

known so that the admini$trative officials responsible for the 

regulation of the program can evaluate and balance these 

impacts together with the remaining factors or conditions that 

must be considered in a determination as to wheth~r .or not to 

deny a freshwater wetlands permit. 

The Penn bill does provide for and require that the 

Department of Environmental Protection develop a classification 

system to rank or prioritize wetlands values so that they are 

r~gulated consistent with the benefits they provide. At first 

blush this appears to present merely an environmental 

evaluation tool. It also has a direct implication in balancing 

economic and environmental considerations in determining the 

11 Value 11 of the wetlands. Should the reasonable expec.tations of 

the landowner be f.rustrated by denial of the freshwater 

wetlands permit, this classification process will enable the 

Department of Environmental Protection to make an environmental 

and economic evaluation as to whether the wetlands are 

important enough for the State to pay for their taking. It may 

ultimately be deemed inappropriate to make r~gulatory decisions 

that may require just compensation from the State for wetlands 

that have a marginal or less significant environmental value. 

Conversely, it may be deemed appropriate to risk a just 

compensation claim for those wetlands which have a greater 

environmental significance to the local, regional and statewide 
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freshwater wetlands interests in the state. A wetlands ranking 

system would be a critical component in the state's overall 

freshwater wetlands management and regulatory program. 

As noted in the Riverside Bayview Homes case, 

compensation must be available for a landowner whose property 

is, in fact, taken in order to render a governmental decision 

to be constitutional. Without evaluating these costs and 

considering, and to the extent possible makin~ available~ the 

funds necessary for such compensation, places the defensibility 

of the regulatory program at risk to "taking" claims. 

The Penn bill does take into consideration the issue 

of just compensation by providing explicitly that an owner of 

property can file a compensation claim, and providing -for the 

exercise of several options by the Department of Environmental 

Protection in response to the court order. We believe i~ is 

important to address this issue and appreciate that these 

provisions have been included within the Penn bill. 

In summary, we would recommend that the legislature 

consider the economic impact of the just compensation issue and 

provide, to the greatest extent possible, for inclusion of 

provisions within the final freshwater wetlands bill for 

consideration of just compensation issues in the per~it ieview 

process, and funding for just compensati6n claims that may 

arise as a result of the implementation of the freshwater 

wetlands regulatory program. 
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A44emb.ty 
Na:tultal- RuoUJtc.u Comm.Utee 
T JLento n, New J eJt6 ey 

VeaJL Comm.Utee MembeJt6: 

Jui..y 30, 1986 

RE: FJLuhwa.te.Jc. Wetea.n.d6. Leg.Ula.U.on 
A-2342 Ogden, A-2499 Penn 
Tu.tbnony tLt Unc.oln 1'Mk PubLic. 

Hea4lng, July 30, 1986 

The t:wo ( 2) a.bove-deocJribed b.il.l6 ha.ve been undeJt ILeview by .the 
M.6embly Comm.Utee 6oJt 4ome ti.Jne. The un.de!Ll.yi..ng c.onc.e.p.t o 6 :the bill. 
.fA in :the bu:t btteJL.ut. o6 :the ci;UzeYU> o6 :the S:ta.te o6 New 1Vt6ey, 
howeveJt,the c.ontent o6 ea.c.h bill 1..4 dJz.ama:ti..c.al..ty cU66e~tent. Con.&e­
qu.e.ntly I :the ILUutto 0 n ei.theJL bill will. have dltama:t<.c. C.On-6 equenc.u on 
pMgiLe-6.6, giLow.th, and .the u.R..Uma.te ec.onomic. vliai.U.y o6 the StCLte o6 
New Jwe.y. We Me in 6a.voJt o6 M4embly 8il.l A-2499 4poMoiLed by 
M4emblyma.n Ja.c.k Penn. H.<A bUt would peJun.U 1Le..6pon.6-i..ble ec.onomlc. 
de.vel.opmen:t in MeM wheJLe wetl.a.nc"U Me loc.a.ted. Solu:UoM (;oiL the;., e 
pMblem6 Me whitt .)A Jtequilted, not a.n a.b.6olu..te .6hu..tdown · o6 c.oMtlu.Lc:tion 
a.c:Uvi.:ty ·in .the. State o6 New ]e.Jl,6e.y whic.h 1..4 whitt :the Ogden b-ill will.. 
. ev en:tu.o..Uy c.JLea.te. · 

A-2499 pMvi..du (;oJt a. Vepa!ttmen:t o(; Envi..!Lonmen:t.a.l PJLotec:Uon to develop 
. the. 6oUowi..ng : 

1. a. gJta.nd6a.theJt c.la.LL6e. wiU.c.h honoM tlw.6e de.vel.opeM c.UNten:tly 
in t:.he piLOc.U.6 o6 ob:tai.YLing peJUni.:t-6 u.ndeJL p!Luen:t JUd.u and 
ILe.gul.a.ti.oM; 

2. .the mapping a.nd cl.eaJL .u:J.ent-<,6-i.c.a:U.on o 6 ail. weil.a.~ ..i.n .the 
StCLte ( nec.U.6aJty 6oJt long-t.eJtm devel.opmen:t pla.nrU.ng); 

3. a.vcida.nc.e o 6 oveld.a.pping olt. dupUc.CLtio n o 6 Fe.deJtal. and S.ta.te 
JLeg utCLti..o M a.ppUc.a.bi..e. .to we,tia.nd.6; 

4. · no unnec.u-6 aJUj Jteq c.Wz.em e.n.t.6 6oiL bu6 6 eA zo ne.6 o.the.Jt. than the 
wetla.nd aJLe.a.6 the.m-6 elv u; 

5. .the VepaJttmen:t on Envi..Jtonmenta.l PM.tec:tion .to devel.cp a. 
cla..6.6-i.6{.c.a.ti..on .6lj.6.tem .to JLa.nk. the va.luu o 6 wetland a.JLetU>; 

· 6 • .the CJr.eatio n o 6 new we,ti.a.nd.6 oiL the e.x.pa.¥1.6-io n o 6 e.U6.ti.ng 
wetta.nd6 a..6 po.6.6ible rnitiga.tion .to be c.oMide.Jt.ed dUlLing the. 
PeJcmli pJc.Oc.U-6. 

Pla.nts Eisenhower Parkway. Roseland. New Jersey 07068 (201) 22~5555 0 331 W. Main Street. Rockaway. New Jersey 07866 (201) 627-7500 
Hopatcong Quarry Rt 181 at Sussex County Line. Lake Hopatcong. New Jersey Ol849 (201) 663-2010 

Wollkill Valle{ Aggregates. w-.eatSVvCI'tt'l Rood. PO Box 247. Hamtug. ~Jersey 07419 (201) 827-8145 
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1 t.Juu,t you. w.iU. .take. all ~hu e 6a.c.t.6 into c.o nJJ.i.deJLat.io n when 
devel.op.i.ng the 6inal 6Jt.uhwa.teJL wetl.a.nd..6 legiAla..ti.on. · 

~-

GIT:mek. · 
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' ·1 J _,(../ ! ,--; / 
'- ~- ---[7.. A I - (_ __ --
/~ -~~ ! . l 

~eoJt.g e T. 1 T u.c.k.ell 
Executive Vice PJt.u.i.dent 
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My name is Paul Wehn and I am sar t r~ treasurer of 

the Great Swamp Watershed Association. We thank the 

Committee for providing this opportunity for groups like 

ours to testify on the importance of freshwater wetlands and 

the need to preserve their special natural values before 

they are lost forever. 

The Great Swamp Watershed Association is a non-profit 

public interest group with some 300 members throughout the 

state of New Jersey. Over the past several years we have 

worked with federal, state, county and municipal officials 

to preserve and protect the remaining wetlands in the 55-

square mile Great Swamp watershed. We are a membet of the 

steering committee of the Freshwater Wetlands Campaign and 

support A-2342,for we believe it will provide the strong 

protection New Jersey's remaining freshwater wetlands 

the standards needed .for the state 

of gain delegation of the Army Corps 

of permit program and eliminate the 

dual gula ry processes: 

oJso~ allows for buffers and recognizes that in 

certain instances, wetlands need an extra measure 

of protection from the surrounding development. 



You have heard from many others about how freshwater 

wetlands improve water quality~ and provide flood control, 

wildlife habitat and recreation at no public cost. 

I would like to reflect on the value of buffer areas to 

protect freshwater wetlands. Great Swamp is ~ne of the 

major wetland areas of the Passaic River basin. Over the 

last 25 years over 1111 square miles in Great Swamp have been 

preserved as a federal wildlife refuge and wilderness area. 

The Great Swamp wetlands have been saved through 

preservation. Paradoxically, Great swamp today is not safe. 

_Part of a larger ecosystem, the Great Swamp wetlands 

do not exist in a vacuum but are affected by what happens in 

the surrounding watershed. Little land has been set aside 

to buffer the Great swamp wetlands. As a result the natural 

functions of those wetlands are in danger. 

Increasing volumes of stormwater runoff and sewage 

effluent from the upland areas in the watershed surrounding 

Great Swamp have stressed the Great Swamp wetlands. Rising 

water levels and decreasing water quality are endangering 

the natural functions of the Great Swamp wetlands. And 

these natural functions have impacts beyond the Great swamp 

watershed. The water quality improvement provided by the 

Great swamp wetlands assures a clean drinking water supply 

~- without public cost -- for hundreds of thousands of 

residents in communities downstream on the Passaic River. 

Buffers around the Great Swamp wetlands would have 

given them an added protection, and insured their 



functioning for generations to come at much less public cost 

than may be required to provide clean drinking water for 

hundreds of thousands of New Jersey residents who depend on 

the Passaic River for their drinking water supply. 

Finally, I would like to say something about the 

connection between wetlands protection and economic 

development. In some quarters, the two are held up as 

opposing concepts. Rather, we believe the two go hand in 

hand. Wetlands protection enhances economic development. 

D~velopers -- and buyers -- are attracted to areas with 

aesthetic values. It's a basic human instinct. The 

presence of the Great Swamp National Wildlife Refuge has 

been an important factor in the recent development of 

southern Morris County and the northern Somerset County. 

With a 10 square mile expanse of open space, greenery, trees 

and wildlife, it's an area where people want to be for their 

homes and businesses. And when people want to be somewhere, 

it's a lot easier to sell the real estate. 

A-2342 will provide the kind of protection New Jersey's 

freshwater wetlands need to continue to provide New Jerse's 

residents with the flood control; water quality enhancement, 

wildlife habitat and recreational opportunities that are so 

important to the continued economic health of this state. 

We thank the Committee for this opportunity to testify 

and urge you to move forward with A-2342 so that New 

Jersey's freshwater wetlands will be protected before they 

are gone forever. 



COMMUNI:TY RESOURCES ASSOC:IA'l'l:ON, l:NCo 
411 Ridgedale Avenue 

East Hanover, New Jersey 07936 

Assembly Energy and 
Natural Resources Committee 
State House 
Trenton, New Jersey 08625 

July 29; 1986 

Re: Wetlands Legislation (Assembly Bill No. 2342 -
The "Ogden" Bill and Assembly Bill No. 2499 -

.The "Penn" Bill) 

Dear Committee Members: 

We are a nonprofit corporation consisting of various 
commercial and private citizens' interests of the Township of 
East Hanover including most of· the major industries of the 
Township. The Association was created pursuant to an ordinance 
of ·the governing body of the Township and New Jersey corporate 
law. As you are undoubtedly aware, East Hanover, Township has a 
significant amount of wetlands about which we are concerned. We 
believe it is importa.nt to the community that these wetlands be 
protected and that the protection be provided in a reasonable and 
even-handed manner. 

This organization has not and will not endorse any 
particular piece of legislation but rather has determined after 
careful study and consideration, that the Ogden Bill, as it is 
currently drafted, has certain serious deficiencies in it ·and 
therefore the . consensus of · this organization is to urge the 
Legislature to adopt criteria which would, as a minimum, include 
the following: · 

1. A clear definition of wetlands which is 
objectively determinable and reasonable in its 
application. 

2. There should be 
reviewing agency. 
burdensome to the 
being regulated. 

one review process and one 
To· do otherwise is extremely 
regulators as well as those 

3. The wetlands should be mapped. The case by case 
approach suggested by the Ogden Bill is 
undesirable and unfair and contrary to basic 
principles of statutory and regulatory precedent 
and the right of land owners as well as local 
governing bodies to plan reasonably for future 
land use. 

',· ".~ ·;_ . . ' 
li' . I ~~. L_;j i 
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4. The· agency wh~se responsibility it is to implement 
this law should be adequately funded and we are 
convinced from past experience with other 
programs, that adequate funding would mean at 
least $1,000,000 annually. 

We would appreciate it very much if you would seriously 
consider these factors in your further deliberations and we will· 
enjoy hearing from you in regard to these comments in the near 
future. 

Thank you very much. 

Very 

GTH:wa 
FN: 1020 (CRA/01) 



Thank you Chairwoman Ogden, members of the Environment and Natural Resources 

Committee, for holding this public hearing tonight and giving me a chance to 

share my concerns regarding freshwater wetlands protection and the related 

legislation currently under consideration. 

My name is Lorie Mottese and I am a resident of Lincoln Park. Living in a community 

within a region characterized by the Federal Government as being one of the most flood 

prone areas on the eastern seaboard, I have taken a personal responsibility 

to avail myself of certain facts that are unique -to our precarious situation. 

Two-thirds of the Borough of Lincoln Park falls within the designat~d flood 

plains of the Passaic and Pompton Rivers. All of Bog & Vly Meadow and a 

substancial portion of Great Piece Meadow, two major wetland complexes of the 

Central Passaic Basin, are also located within the borough. The ability of 

these wetlands to· absorb and retain flood waters is not only essential to 

reduce potential damage and innundation in Lincoln Park, but also plays a 

great. role in minimizing flood peaks and flood velocity for all downstream 

communities. 

Lincoln Park has historically experienced acute flooding problems. According 

to the Federal· EPA and the US Army Corps of Engineers, over development and 

filling in huge quantities of. freshwater wetlands throughout the basin have 

contributed to an increase in the severity of flooding in recent years. 

Recognizing this worsening trend, the borough has taken the initiative to adopt 

criteria twice as stringent as on the State level towards regulating the filling 
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of lands found to be located within flood plains. 

While the borough's effort is indeed laudable, it does not and cannot go far .· 

enough simply because the nature of our flooding problem is regional in scope 

and as such cannot be adequately dealt with in isolation. State-wide legislation 

is imperative so that, in our case, one town's efforts to protect its citizenry 

is not undone by another's incompatible construction practices. 

The Ogden /Lynch Freshwater Wetlands Bill recognizes this critical component as 

part of a comprehensive regional flood control plan. While the value of fresh­

water wetlands has long been appreciated, the Ogden /Lynch Bill presents the first 

real opportunity to include this important protection in an effective; uniform 

manner. It will not place a moritorium on all development, but unlike Mr. Penn's 

proposal, it also will not allow any developer to be permitted to fill and destroy 

natural functional wetlands as long as their loss can be off-set by mitigation -

creating artificial wetlands in areas often far removed from the original wetlands 

in question. It will instead create a tough yet fair standard whereby the onus 

is on the applicant to prove that a proposed project has such a compelling public 

need that destruction of freshwater wetlands would be unavoidable. This standard 

is indeed warranted for such an important and irreplaceable natural resource. 

I respectfully request that Assemblyman Penn withdraw his bill and endorse the 

Ogden/Lynch bill measure for real and meaningful freshwater wetlands protec:;tion 

in New Jersey. 

Thank you. 



Thank you, Mrs. Ogden, distinguished members of the Environmental and Natural 

Resources Committee for giving me this cbpportunity to presentmy views regarding 

freshwater wetla~;::~~on in New Jersey. • 

My name is Alene and I have been a resident of Little Falls some 

,~12 years. As one might imagine, I have seen many changes in the composition 

of the land area in Little Falls with regard to commercial and industrial develop-

ment. Having personally experienced devastating floods in my community, 

particularly the April, 1984 flood which WTought an estimated $ ~ ~t' }2?tAf~ 

in damages and daused 2 people to perish, I can tell you with authority that 

the man-made alterations to our river system that have compounded the severe 

flooding problem we face in Little Falls have continued unabated at a frenzied 

pace in the last two years. I am talking about unbridled commercial and 

residential development that continues to encroach on our flood plains and· 

destroys our freshwater wetlands. The.Passaic River Basin has been declared 

a federal disaster area seven times in different sections since 1968 due to rampant 

flooding. The Federal EPA and the U.S. Army Corps of Engineershave both 

acknowledged the excellerated loss of freshwater wetlands as being a prime 

contributor in increased flood patterns in our basin. Once these invaluable 

flood storage areas are lost, they are lost forever. No form of mitigation, which 

'is sometimes helpful in purchasing prime wetlands for protection, can ever 

compensate or re-create the actual low-cost high-yield flood protection that 

freshwater wetlands continue to provide when left in their natural state. 

The Ogden-Lynch Bill is a comprehensive effort to provide the long-needed 

legal designation of freshwater wetlands throughout New Jersey, affording this ."'-

vital natural resource special regulation and protection. By making this 

bill law, we take a major step in removing the current irony of our flood 

control program. High tech, high cost plans have been devised by the Armu 

Corps of Engineers to construct a billion dollar flood control project, the 

cost ofwhich will fall upon the municipal taxpayer for all operations 

I 



and maintenance of an 18 mile, dual inlet tunnel some 400 feet below the earth. 

The construction will be financed by Federal and State dollars, with New 

Jersey assuming at least 30% of the total cost. Overruns are already anticip~ted, 

with Congressman Robert Roe of the 8th District projecting at least $1.8 billion 

over the next 15 years. This massive flood control project and its prohibitive 

costs for local communities has been elevated to center stage as the answer to 

our prayers .....• 15 years down the road. Meanwhile, we collectively allow, 

directly or through ignorance, our natural flood storage capacity that bas 

kept our rivers in balance since the beginning of time to be squandered by 

developers and real estate speculators, as if our watershed is a glorified 

going-out-of-business sale. This is the tragic irony, that the Corps would 

seek tremendously elaborate means to minimize flood damage at a price and on 

a time frame we cannot afford, while our freshwater wetlands which provide 

so nuch protection at zero cost and impact are wholesaled off to the highest 

bidder,. increasing storm water run-off and peak flows, thus contributing 

to the tunnel's planned obsolesence. 

We have lost much of our freshwater wetlands to development and the finality 

of their destruction with its additional office buildings, condos, and parking 

lots have only exacerbated the flooding of downstream residents. But we 

have much still remaining that warrants our strongest efforts for their protection 

and preservation. The Ogden/Lynch measure, withs its buffer zone requirement 

to insure .against the indi.rect filling and contamination, is a well-reasoned, 

well-designed effort to rt~quire those who would develop these fragile lands 

to prove that the over-riding public interest would be better served by a ~ 

particular construction project than by the recognized benefits that our wetlands 

provide. This will be done on a case by case basis with the N.J. Department 

of Environmental Protection assuming the regulatory authority from the Corps 

of Engineers. Because this program will be implemented and managed within 

our O'\o.~ state, local environmental organizations and concerned citizens will 
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be able to effectively monitor its progress and bring public pressure to bear 

where appropriate. This situation differs immeasurably from the current 

regulatory program whereby the public has no aecess and as a consequence 
.. 

no influence on the speed and assertiveness by which the Corps proceeds with 

its enforcement program. 

I applaud the efforts of this committee in working for strong, meaningful 

legislation to protect our remaining freshwater wetlands and urge the entire 

legislature to adopt. the Ogden/Lynch Bill as a tangible, workable means to 

acheive that protection. 

Thank you. 
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The u. s. Arrry Corpn of Ene,i:1eer3 orlginated in 1775 and ls tt'ie world 'a 

lar~est ~nd most, unique engin~ering organization. Today, lt '::~ missions 

include civil works proJect.::'), mohJ.J.·i.zat.ion (National Readiness), spe:cial 
/ 

as:Jignments such as superfur;fi L!rJci dam inspee~ic·n, and rer.ulaa.tory fcnctior1s. 

The Corps of Engineers is highly dece!lt.ralizE'd; str-u~tured into lU iJivi.-;ion 

Office~ ~nd 39 District Offices. The Assistant Secretary of the Army c.tC~ing 

through the Office of- the Chief of Engineer& loc~ ted in \·lashing ton, DC h~s the 

princip~l rc~ponsibili ty for estahl ishing doctrine and overseeing the CoPps' 

missions. 

TlH~ North Atlantic Division of the Cnr-IJe of' Engin~ers is composed of fou!' 

Iitstr•ict C.1J.'fices: tiorfolk, Baltimof•e, N~:'.·I ~.:!:--i{ a:1d P~·;~.ladelphia. The 

for the tr·~nsportat ion of intt:r•st~tc or fo:"'cien co~rr.erc~ including tr~ose 

\-;aters Sl:bjB~t to th.<:! 0~b and fh'H/ of the tide ~!".or·eHard t.) the r.~nn hi5h 

\-1.: t~r· 1 in~. The~E:> \<ta ters at'e r~? ~~ert'ed to G.S "navigabl..: \·Ja ters". Up until 

fl.nd t 1 1t~ n~vigablc c;.•p:-lcity ~f the N:1tion':; \oo:-1t~:'s and ctid not provide fo'!" the 

pr·ot.ectlon of the cnvit·onmcnt or• u~tlands. 



On December 18, 1968, in respon::;e to a growing national concern for 

environmental values, the Department of the Army revised its policy for 

evaluating permit applications. This revision in policy identified this new 

type of review as a "public interest review". For the first time in the 

·history of the Corps' permit program, the Corps began to consider 

environmental factors in its permit application review process. This public 

interest review process remains today and I will discus3 this in more detail 

later. 

On October 18, 197 2, Congress enacted the Federal ~Ia ter Pollution Control 

A!t·~ndm~nts (noh' cor;;monly referred to as the Clean Water Act) with the 

anr.oun~~d pur·pose of restoring and r:3oint~ining the chemical, physical and 

biological i;1t~;rity of the !:ation's waters. 

S·)ction 1; 04 of this t.ct established a per·mit program to be administered 

by t:;c Cor;l3 of E~g:i.neers to r·egula te the dischar·.se of d rcdseG or fill 

th.: E:bb an:: fla··.· oi .. the: tic; shcre·.-::>.cj to th<2:.1"' r.:~an lil.gh or ordinary bi;.::;h 

;.;ater rr.ar~: a!!:l.:.w v.·ater3 us~d for the transpo!"'tc:t:c.n of' i:~tr~rstate or foreign 

c..:;::;:l.!src::; ( "nav:iScJle: ~·:ate~ .. s"). It -..::J.s at this t.i!'!e th:1t tte Corps of 

Engjneers ~dcpted a wetla~1 policy that ~auld protect w~tl~n1s within the 

CoJ .. j1Z' jurisdiction from unnecessary alteration or destructicno 

Sho: .. tly aft.er~ publica t.ion of these revised p0l'Ini t l'·~gula tions, th~ 

tht.ional !kzcur-~:e D~fen!le Council and the Na.ti.o:1al Hildlife Federation 

ch':ill·~nge.j in Fed·~rnl Court t:1e limito2d extent of the Corp;' Section 404 

pet'mit Jurir.diction to only navigable hater·s ~!:> tC;ing inconsistent \-:it~ the 

int0nt of Congr~s~ to regulate all waters of the United States. Concern v~s 

expt .. c:Jsed O\'Pt·• tho n~~d to r~gul~ t·~ th~ ent ir~ aqu:1 tic 5ys tem, including all 

• 



of the wetlands that-are part of it rather than only those aquatic areaD that 

were distinguished by the presence of a rnean high or ordinary high \olater 

mark. (See Note 11) Concern was also expressed over the need to regulate the 

many tributary streams that feed into navigable w.a ters, and for the many other _ 

waters, including lakes, i_sola ted wetland3, etc. In ?-arch of 1975, the 

District Court of Colu~bia o~dered the revocation and recission or the Corps' 

1974 reguliltion w!1ich limited Section 404 jurisdiction to only navigable 

waters of the United States. 

In. response to the District Court d~cision, the Co~ps of Engineers 

published revised Section J.t01~ int~rim final permit regulations on 

July 25, 1975. These regulationz provided a "phase in" schedule for expanding 

the Corp3' Section 40~ permit progr~m to incl~de e~sentially all waters of the 

United States, including a.d jacen t and iso:.~ ted ... ;~tl-;11d s: a 11 tidal waters, 

zhorew8!~ct t.o the h j Gil tide 1 j_r-~, inc ludin:; ad j~cen\, k~t lands; ~11 r~on-t idal 

current public?. ti.·.:-n ~:-.j is t!~c regulation Lc~ng follo~'ed today in carr·ying O!.lt 

the Cor·ps' t•egulatory r~sponsibilitic5. 

In ~ummary, the Corps pe;·ui t program i3 ;10t a r.~\; cne. v:hcn it bezan i."l · 

1899, its purpos~ was principally to avoid the obstruction of navicable 

water~:. No-..:, in rC!.;i)Onse t.o c~1~~nging cnv it"Crl~a~ntal, tocial and eccnomic 

conditions, the _~cope of the pr·o.;rain ha!:i been br·oadt.?nf•d. Today, the Corps'. 

regula t.or y progra:n concerr.s not only the in tcg4, i ti of our Nation's navigation 

chann~le but also the quality of all ;.:ater~ r.nd \-:i.!tlands of the United States • 

• 



As you have requ~sted, I will now discuss irl more detail our current 

pcrr,it progra!~ in the regulation of activiti~s in freshwater- \·If!tland areas. 

In as much as the majOrity of freshwater wetlands are located above the head 

of tld~ in non-navigable waters, I will focus my presentation on s~ction 404 · 

of the Clean W3ter Act. It is under the authority of Section 404 that the 

Corps of En3iticers regulates the majority of fre~~nrater wetlands wit.hin the 

State of New J..:=rsey. Bas·~d on available inforn:.~.tion, ·there are appr-oxixn .. :t tely 

860,0~0 acres of wetlands within the State of New Jersey. Cf this total 

. aci"e~ge, approxiru tely 590,000 acres are subject exclusively to Section 404 

autho ... i ty. 

Pursuar.~ t to Sel~ tion l;Q4 of the Clean 1•1a ter Act, the Corps of E.1'1gine~l''S 

r(?gul:l tes only th~ d ischar~e of dredged or fill ~. ter ial into the wa tcr:; of 

the United States, including ?djacent and isolated wetlands. The 404 

lei;b~.~l::t: .. :m d0e;~ not prcvice the Corps \-ii\..n aut~1o~ity to r•e3ulate the 

in·:.~~ udc~ ;3\-tan:ps, r:-.ar~hes, bo&s and s:i milar areas. 

The Corps of Engineec::; pr·esent.ly '..ltilizes a t.hrce par;.::::eter appro~ch in 

r:mki:~g wetland jurisdictior:al determi~at.ions. The first par·a:::eter is the 

con.~ult:ltiorl \-lith tLe U.S. Fi~~·~ and \·:ildlife S~r···;ice is pr·esently compilin3 a 

the na tt.n·e of sc.il dt->·:clo~)!~~nt in ;.1etl::tnJs. If a ~oil devt~lop~ under 

~at:l.r3ted cow.~~.tions, it \Jill eY.!1ibit <:t!rt.ain noq>hological eh:lr3ctcristics 

th:1t cii~t.inguish it as beinG a hydric soil. The te:'ro "satur.Jt.ed 1
' refers t'o 



the situation \-:here all soil pore~ in the root zone are filled w:A.th water. 

The Soil Conservation Service has presently corepleted a list or these soil 

types in New Jersey. The final para!:leter used in wetland determinations is 

hydrology. An area must e 1 ther i"~ave permanent sur fa~e water or be 

periodically ir,unctat•.~d during the growing season by grot.:nd or sur·face \-tater. 

In determininz whether a site is a wetland under Corps jurisdiction, all three 

parameter3 mu~t he praoeMt. 

The term "fill rr~Ci t~Jrial" m·~J.r.~ any m tet·ial used for the pri:1ary purpose 

of replacine an aquatic area with dry land cr of chaneins the bottom elevation 

of a wat.erbody. 'P1~ t.E:t'm "fill r.a ter-ial" do:3S not include any pollutant 

discharced into th(~ H~tcr primarily to di~po~e of waste, as that activity is 

regulat~d und2r Ssct.jo:--i 1~02 of V1e CleCin \-:=iter Act adrnir:i;;tered by the U. S. 

Environ~~ntal ?rot~ction Age~cy. 

T~ ~ .. term 11d i~clJ~:."p;e of fi 1 J. r.~:! ~er· i:-1 J." means the pla.ccmen t c f fili 

p~otGction and/or reclacation devices such ~s riprap; fill for structures such 

as sewage treatment fC\cilit.ie;.:;; and subnqu~o~s utility linen. The term doe:J 

not include plo\o~ing, cultivr.t.in~-:, setc!ing rtt1.j hcu·v~:-.;t int: fot· the pr.:.~d'J6tion of 

including th1)~3e ir.volvin~~ the ~.Lts·~ha.r·ge of dredged and fill r.:.1terial in 



general public intere3t is ba~ed on an evaluati~n cf the probable imp~ct, 

including cumulative impact!l of the propo!3ed activity and its intended u::Je on 

the public interest. Evaluation of the probable impact l·::lir.:h the pf•oposcd 

activity may have on the puhl ic :intc:rest requi!·~s a careful \-leighir.t; of all 

tho~e factor·s Hhich heco.we releva!it in each parl..iculnr case.· The benefits 

which reaconably l!l3.Y be expected to accrue frcm the proposal must be balanced 

against its reasonably fore~eeabl~ detriments. The decision· \o~hether to. 

ai.lthor-ize a proposal, and if so, t~t=J conditio11S ur.der Hhie;h it will be allo•o~ed 

to occur, are therefore determined by th~ out~o~e of the general balancing 

process. Th?.t:. dccisj.o:-; ::h2ulj rr-fle~t the n3.tional concc;;rn for both 

J:rutt;;ctio;: ?.r!cl i.ltili:::~ticn of ir~pc)r·t3nt rcsou.t•ces.. All factors which nay be 

rcJ.eyant to::' the propos.:tl ir11 .. Wt be consid~z'ed includir!S th~ cun!ulative effects 

is.JL:dnce L:; f'ou::d t.o be in the pub::.ic interest. 

Unlc=:.~ t:: .. ~ r'Jblic inter2st r'::quj_!'2S oth·2!"i·l.is~, no p~·:!"'m:i +..:. \.Jill be granted 

~Ol' \iork in wetlands ic1·2ntj.fied as •::dcport.on')' ~lnless the Cor·ps of Sncinecrs 

concludes, on the ~as is of t.he ,,n~l:,'.sis rcquirr·d in 1he p~blic int(::re5t. 

review, that the benefits of the p~·opcscd altcr<lti.on Oilt~>:·.:;ic;h the darr.age to 

b. \-,'etl~nd:J \Jhich !::·~r·v<~ as valuable ~torage a~~e<..t:J ror· :::tcwrn anJ flood 



c. Wetlands which through natural ~ater filtration procc~Dcs serve 

significant and necessary water purification functions. (See t:ote #12) 

In evaluating whether a particular ~Iteration of a wetland is necessary, 

th~ Cor~s of Engineers prim~rily considers whether the proposed ncti~ity is 

dependent upon being located in the wetland resource or aqtlatic environcent 

and \o~hether feasible alternative sites are available. For those filling 

activities in wetlands that are not dependent or being located in or in close 
,, .. 

proximity to the aquatic environment (non-water dependent), practicable 

alternatives are presumed available. 

Although a partic'.llar alterution of '"etlands r:.lY constitute a minor 

change, the curculative effE:ct of numerou8 st.:.ch piecc:;.eal chanc~s cft.erL res'.ll:s 

in a rr:~jor i!:pair:r-?.nt of the \·.re:t.land r·esources. Tt1us, the part:tculnr wetlar.J 

site for which an a!)plication is ~de \-:ill be ~valuated with the recognitic:1 

that it may be par·t of a co;~~L~te an·:i i:Jte:--;cla t12d 'rletland. syst.ei1. In 

Within .15 days of co~~lat~ application, public notice issuedo 

Public notice issued for 30 day~. 

Coordination 1.-;:L th other ~:~ate and Fe:dcral agcnc:.e z: USE!'~~, USDOI, NMFS. 

Public lie::-.rinr, IT.:.'Y be hc:~d. (See !Jotc t.13) 

factors. 

-· fermit decision - Issu0/D~ny. 

Enforcemcn.t Complianc~ 



1'he procedure I have just detailed is referred to as the "j ndividual 

permit application pPocess"; and is th~ procedure followed for- isDuance of 

"individual Department of the Army pcrr!lits". 

In the Philadelphia Di3trict, p~oce3sing of an irtdividual permit 

application requires ~5-60 days. However, applications ~hat generate 

significant cor.trovl!r:iy or environmental impacts may extend precessing time 

beyond 60 days and up to a year or greater if an Environmental I~pact 

Statement (El:S) is necessary. Philadelphia District processes appr6xiontely 

95% of all permit ~pplications in less than 60 days. 

·Another for•:J o!' Feder·al au thor· iza tion is l·:nown as u. Gener;;;.l rf.rr..i t. The 

Gener~l Permit prugra~ has bee~ institut~d in order to minimize the dupli-

cation ot effor~ an~ l~·~ed less ;:-c.pr::rworl: and de lays in issu3.nC\:: of D~pc. ~t~~~~nt 

of the Ar~y per~its. It W3S d~velopcd in order to reduce the rts~latory 

bu!"den.': on the p~bltc. It j_s iop0rtant to understand that the Gcn::ral Paz~!t.it 

C'Ondi t icns and r.:~.mas-cr12·~nt pr·n:t ices arc adh8te:d to. The so per:::i ts \·:ere 

publizh~d throu:.;l1 the Federal H~gisters, d:;.t'::'d July 22, 193?. ~·:-•J 

Sept~;.rJher _, 198'4 ( 33 CFR, Par·t: 330). To d3. t~, ther-e ;.:.r·e 26 of t.:1e~e 

Na ticnwide permtts. I must er-1ph3si.ze that the issu~:1c~~ of' U1€ !-~:. tionwide 

permits is not a relinqu~_nb::-:,.:r.t or jur is:iiction or Cln exc:J~tiO;! cf r·egulato!"y 

authority. f\4\t!":.er it is a st!'c~ .. r11lincd pcr:nitt:i.ng proc~?du:·e c~:t:...-~lis~.ed to 

regulate certain ~pccific nc·~ivitie.J such o.~ the di~:·hn.rge o!" d:·ed:en or fill 

Nntior:~-,~j de Per·mi tn enable ti1.:: publi~ to pr•oc..::ed "''i th \:or(: wi tdo·.:t the t.ir'1e-

individual pcrmitn. 



A Nationwide PerlT!it which demonstrates the extensive gcog!"aphio 

regulatory jurisdiction of the Corps of Engineer~ in freshwater wetlands is 

the permit for the discharge of dredged cr fill mu t~rial il1to non-tidal waters· 

and wetlands that are no_t part of a tributary system to 1nterztate waters o!' 

navigable waters of the United States (isolated waters and wetlands); and for 

the discharge of dredge~ or fill material into non-tidal rivers and streams 

and their adjacent wetlands that are located at point on a stream above which 

the average annual flow is less than five (5) cublc feet per- second. (See 

Note /14) 

O .. H' most r·ecent. pt:"ri't!.t reguia tions, issued on S~ptemb:z:-- __ , 1984, 

modifi~d this Natiom·:ide · Perr.1j.t to re·:;uire p!"e .. disct~rge noti~ication f..:>r the 

dischar·c1e of dr·c~lgcd C"r fill r.;..~ terial '.-:hich would cause the Jo:;;s or adver'se 

TJod ifica t ion of r:~or~ than cnt=: a~ 1"'13 c: r~d less than 10 ~cres ,:>f \-~a t2rs of t.hc 

disch:u"c~ dc:=s not meet t11e conditio:!s of the N?.tiv~~·r::..dc Perm:..t ~:-:-jh""r \·:o.1ld 

~:1-.ls-3 r:')re than r.inir.'l-~1 adve!":·~ effe~ts on the t:1··.'ironr:::::!1t, ~~>~ \:O!"k could n-:>t 

pt:...o~.!eed under t~c l~ation;.lid·~ P~rmit and ;.;ould .requir-e subi.iLs:..~.-::>:-. of a fc::··a~l 

. Dep~~trn~nt .of the Ar::y per;r.it c.~pplicaticn and issl!ar.~o o!' .:'!.:1 l~:dividuul 

per·tni t. 

Additionally, the disch~:.r·0<~ of dz·:.-.:~[;:ed or fill r-_!t~r:.~~- •.:~.::~h t-.·.-:;uld cause 

the lt)::ifi or ad\'ern·::! i.'odif:i.c3ticn of lO or core acl~~.; of H:~.tc:~~ of tl,c Ur1itcd 

Stntes, includin~ ,.:etlands, ;'lUtOt:.:ltic:illy is ineli.::iQ~.e fer tr.e Natiom·d.~..? 

Pe:rrr.it nnd l"eqt:ir~~- for~l {:?;>licJtio!! ~nd is!:luanc-~ of an :.ndi\·i.dl..!al 

.• 



(a) Discharge of fill r.c.ter!al !"or backfill Ot" b~dding for utility lines 

including out fall and intak~ str•uctures provided there is no change in 

preconstruction bottom contours (excess material must be removed to an upl.1nd 

dispo~al area). (See Note C5) 

(t') Hiner road Cl"ossing fills including all attendant feature~ bot.h 

temporary and permanent that are part of a single and co~plete project for 

crossing of a non-tidal t.:aterbody, provided that the crossing is cu~verted, 

bridged or otherwise designed to prevent the restriction or and to withstand 

·expected high flo\..'s and provided further that discharges into any wetlands· 

adjacent to th~ waterbody do not extend beyond 100 feet on either ~ide of the 

ordinary high water :rs:"~~ of that ~ater'b:-dy. A "minor road crossing fill" is 

defined as a cro,'Jsi!:g that inv(JlV83 the discharge of less than 200 cubic yards 

of fill material below trJe ~~lane 0f ordinary·high water. 

There are 23 other Ii3 t iot:'.·i id·: perr~i ::s .for specific categories of 

ind i v ~d11al Depa:-~:::~:1t of th8 Ar!.:·:y per;ni t. (See Hote 1!6) 

Anot~er t~~pe of C~nera l re:"mi. t is the Regic·n:: 1 P"=!':ii -:.. St:i:ilc;.r to 

Nation~:ide permits, Regional permits authorize catcgo~ies of resulated 

activities in waters of the Unit.~ct St.at.es Hhich h~ve Glinl.ml individual and 

cunr..1lative ad\'erse effects. H~~~~ver, ,.,.h~t diff~rentiat~es th~ !:ationwid~ 

pnl,rt:i':~ fro~ the F.-er:;ionnl pc·ri-:its is tJ::1t the latter ar~ iss'.l~·d at the 

di:3crction of th·: individual Corps DiYision/Dlstrict. Li!f~ineet• bc-.=:.icd on his 

evaluation of the individu.:;.l ch~ract.er1:.;tiqs of his p::.rticul;tr ser-vice ar·ea. 

They ar~ i~~~..:~ct in ~ccor~.~:u:cc i:ith ~h13 fo:-mal pr·ooe:;~in£ proCl:(:urGs and Hith 

oppor-tunity for• ~ public lw.:1:·.ing th:lt I :xplained t::a1·lier in my prcsent::.tion • 

. • 



Of particular int.ere_st to me, and possibly thi3 ccrnmittec, is a provision 

in the Clean ~later -Act legi!llation and in our re.:,ulations which allow the· 

Divi~ion/District Engineer to issue Regional permits encorJ,assing an entire 

Stat~ regulatory program. Such P·:?r:nit~ a:~e referred to as "State Progr~rn 

General Permit:>" or "SPGPs". The purpose of a State Prograu General Permit is 

to avoid duplication. and reduce the ti~~ required to obtain both Federal and 

State permits by utilizing an established St. ate regula tory program. Uowe·.,er-, 

before a Division/District Engineer cO!lSiders \.."h~ther to issue such a per1Jit, 

he mus l. care fully revie'r:. the S~a te r·egul a tory program for re~con~ble 

confcr!!li ty hi th the Corp.J' pr0.1PP..L"' ~nd for existence of the r-equired manpow~r 

ar~,j expertise to effr:cti\'t:ly c~rry Cilt :;uch a pr-ogra:!l. Philadelphia Distr·ict 

h:ts issu·zd : ... ro State Prcg• .. a:l Ganer-al Prn·mits fo~ worl\: ir: Ne~.,. JCi."'Sey 's coastal 

Hat.er·s. Tht;se S?G:'s 0ovet' S'l!Ch act]v.:tics as non-commercial piers, dc·ck3, 

asencies·f~~ an individu~l proje~t. 

Currently, ~here are n0 SPGP~ tcr~ \.\OPl< in non-tidal .f:-'c!:>L~:ater \..:ctlands 

within the State of New Jersey. !his is due to the lack of any establishe~ 

fr•cshw.:t ter ;.:ntland r~gula tory pro;:_""r~'.rr.. Of cours~, any fu tur·e State fre$!:~.rat.~~ 

wctl~n~s lcr.:is l:1 t ion en:.c t. ~~-:1 \:~ icil ;;t·ov .ides the State \-lit.' r·c::;ula t.oz"y 

a SPGI'. 

· Anot.h~~:· provision of the Clean \htcr Act. h-:~"':islation '~hlell allo;../s the 

s·e~tion IJOil(h) of th~ Act. In rri~:r, Sr~ction liOlHh) all0\-13 th~ fd:ninistrator 

1/ ~t 



of the U. 3. Envirom~.zntal Protect;,ion ftgency to transfer administration. of the 

Sect!.on 40:l permit proer•ar.1 for c.lis·;.;l1a1·geg into certain wat~H·s of the United 

States from the U., S. Ar•my Cor·ps of Engineers to qualified States. The 

program cannot be transfer·rc·j for those waters which are used to tran~port 

interstate or foreign com.nerce, including all waters \-lhich are subj~ct to the 

~bb and flow of the tid~ (navigabl~ waters). If a State's wetland program is 

approved by the U. S. Environrc.ental Protection Agency, the Corps of Engineers 

would ~uspend processing of all s~ction 404 permit applications in the_ 

applicable waters and would tranr.f'~r pending applications to the State agency 

responsi-:11-::: fvr- adtnini~tet•::ns t.he prcgra!ll. District Engineers would assist 

EPA and t~e Stc. te in a~1y way pl't,ctic:.ble to effect transfer and l-rould develop 

appropri~te procedure~ to ensure orderly anJ expeditiou~ transfer. 

It is r::y unc!er::;t3.nd.:!..r:; that a representative from the U. So EnYi.r•onmental 

Prate: t :.o:1 ;~0ncy, Rc~? ior. I: -..:ill te!S t ify this corning and (;an elabor·2. te on 



EXPLANATION OF NOTES 

1. Under the 1974 regulations, a mjor portion of' the coastal and freshwater 
wetlands were above the mean high and ordinary high water marks, thus out$ide 
the permit review requirements of Section 404 by this interpretation. 

2. The following wetlands have been identified as_ being important to the 
public interest: 

a. Wetlands which serve significant natural biological fUnctions, 
including- food chain production, general habitat and nesting, spawning, 
rearing and resting sites for aquatic or land species; 

b. Wetlands set aside for_study of the aquatic environment or as 
sanctuaries or refuges; 

c. Wetlands whereby the destruction or alteration of which would affect 
detrimentally natural drainage characteristics, sedimentation patterns, 
salinity distribution, flushing characteristics, current patterns-, or other 
environmental characteristics; 

d.- Wetlands which are significant in shielding other areas from wave 
action, erosion, or storm damage. 

e._ Wetlands which serve as valuable storage areas f'or storm and flood 
waters; 

f. Wetlands which are prime natural recharge ~reas. Prime recharge 
areas are locations where surface and ground water -.ire directly 
interconnected; and 

g. Wetlands which through natural water filtration processes serve 
significant and necessary water purification functions.-

3. A public hear_ing will be held in coMection with the consideration of a 
Department of the Army permit application, or a Federal project whenever a 
public hearing is needed for making a decision on such permit application or 
Federal project. Requests for a public hearing shall be granted, unless the 
District Engineer determines that the issues raised -are not substantial or 
there is otherwise no valid interest to be served by a hearing. 

4. This flow rate may be estimated by using the mean annual_ precipit~tion 
area, drainage basin maps and the average runoff coeffluent or by other 
similar means. The Philadelphia District generally relies on the drainage 
basin methodology. As a rule of thumb for determining an-average flow rate­
for streams in northern New Jersey, a drainage area of less th.ln 3 square 
miles will yield an average flow rate of less than 5 CFS. 

For streams that are dry during long periods of the year, Di$trict 
Engineers may establish the headwater point as th=it point on t.he stream wher~ 
a flow of five cubic feet per second is equaled or exceed~'1 r;o percent of the 
time. 



5. A "utility line" is defined as any pipe or pipeline for the transportation 
of any gaseous, liquid, liquifiable or slurry substance, for any purpose, and 
any cable, line or wir~ for the transmission for any purpose of electrical 
energy, telephone and telegraph message, and radio and television 
communication.· 

6. Special ~nditions for Nationwide Permits: 

(a) That any discharge of dredged or fill mat~rial will not occur in the 
proximity of a public water supply intake; 

(b) That any discharge of dredged and fill material will not occur in 
areas of ~oncentrated shellfish production unless the discharge 1s directly 
related to a shellfish harvesting acitivity. 

(c) That the activity will not jeopardize a threatened or endangered 
species as identified under the Endangered Species Act, or destroy or 
adversely modify the critical habitat of such species. 

(d) That the activity will not significantly disrupt the movement of 
those species of aquatic life indigenous to the waterbody (unless the primary 
purpose of the fill is to impound water); 

(e) That any discharge of dredged or fill material will consist of 
suitable material free from toxic pollutants in toxic amounts; 

(f) That any structure or fill authorized will be properly maintaine·1; 

(g) That the activity will not occur in a component of the National Wild 
and Scenic River System; and 

(h) That the activity will not cause an unacceptable interference wi~h 
navigation. 

In addition to the special conditions listed above, the following 
management practices should be followed, to the rnax~mum extent practicable, in 
the discharge of dredged or fi 11 material under Nationwide permits in order to 
minimize the adverse effects of these discharges on the aquatic environment: 

(a) Discharges of dredged or fill material into waters of -the United 
States shall be avoided or minimized through the use of othe~ practi~al 
alternatives. 

(b) pischarges in spawning areas during spawning seasons shall t~ 
avoided. 

(c) Discharges shall not restrict or impede the movement of aquatic 
species indigenous to the waters or the passage of normal or expect~d high 
flows or cause the relocation of the water (unless the primary :Jurpose of the 
fill is to impound waters)D 

(d) If the discharge creates an impoundment of water, adv~rse impacts on 
the aquatic system caused by the accelerated passage of wat~r and/or the 
restriction of its flow, shall be minimized. 



(e) Discharge in wetlands areas shall be avoided. 

(f) Heavy equipment working in wetlands shall be placed on mats. 

(g) Discharges into breeding areas for migratory waterfowl shall be 
avoided. 

(h) All temporary fills shall be removed in their entirety. 
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US Army Corps 
of Engineers 
Philadelphia District 

a. Civil Works Projects 

b. · Mobilization 
(National Readiness) 

c. ·Special Assignments 
· -Superfund 
-·oam Inspection 

d. Regulatory Functions 
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RIGULAIORY .. ·JUNCTIONS:. 
typical corps permit review process 

Apphcant signs 
and returns 

with fee. 

Application Approved 

denied .. 

Pubr~e Hearing 
maybe held 



COMMUNITY· RESOURCES ASSOCIATION, :INC. 
411 Ridgedale Avenue 

East Hanover, New Jersey 07936 

Assembly Energy and 
Natural Resources Committee 
State House 
Trenton, New Jersey 08625 

July 29, 1986 

Re: Wetlands Legislation (Assembly Bill No. 2342 -
The "Ogden" Bill and Assembly Bill No~ 2499 ... 
The "Penn" Bill) 

Dear Committee Members: 

We are a nonprofit corporation consisting of various 
commercial and private citizens' interests of the Township of 
East Hanover including most of the major industries of the 
Township. The Association was created pursuant to an ordinance 
of the governing body of the Township and New Jersey corporate 
law. As you are undoubtedly aware, East Hanover, Township has a 
significant amount of wetlands about which we are concerned. We 
believe it is important to the community that these wetlands be 
protected and that the protection be provided in a reasonable and 
even-handed manner. 

This organization has not and will not endorse any 
particular piece of legislation but rather has determined a'fter 
careful study and consideration, that the Ogden Bill, as it is 
currently drafted, has certain serious deficiencies in it and 
therefore the consensus of this organization is to urge the 
Legislature to adopt criteria which would, as a minimum~ include 
the following: 

1. A clear definition of wetlands which is 
objectively determinable and reasonable in its 
application. 

2. There should be 
reviewing agency. 
burdensome to the 
being regulated. 

one review process and_ one 
To do otherwise is extremely 
regulators as well as those 

3. The wetlands should be mappedo The case by case 
approach suggested by the Ogden Bill is 
undesirable and unfair and contrary to basic 
principles of statutory and regulatory precedent 
and the right of land owners as well as local 
governing bodies to plan reasonably for future 
land use. 



Assembly Energy and Natural Resources Committee 
July 29,.1986 
Page Two 

4. The agency whose responsibility it is.to implement 
this law should be adequately funded and we are 
convinced from past experience with other 
programs, that adequate funding would mean· at 
least $1,000,000 annually. 

We would appreciate it very much if you would seriously 
consider these factors in your further deliberations and we will 
enjoy hearing from you in regard to these comments in the near 
future. 

Thank you very much. 

Very 

GTH:wa 
FN: 1020 (CRA/01) 



PUBLIC HEARING - WETLANDS PROTECTION BILLS 
Lincoln Park, N. J., July 30, 1986 

I am a member of the governing board of a recreational lake club 
which has 500 family members. My responsibilities include water 
quality management for this lake. I speak in f~vor of the 
Ogden/Lynch bills <A-2343/S-2003) and urge that the legislature 
enact this effective wetlands protection act. These bills would 
help preserve the quality of water in our lake, as 
well as in the many other recreational lakes in the New Jersey 
Highlands that are utilized for swimming. 

In a recent study of our lake by a bi6logist, ~e were advised that 
wetlands retain vast quantities of phosphorus and suspended solids 
which enter into the wetlands from the surrounding hills and from 
urban stormwaters. Thus- they act as efficient ·waste.water 
treatment plants" in helping to filter and remove nutrient-rich 
runnoff water prior to its release into clean lakes. Without 
wetlands, lakes would soon fill with sediments, harmful bacteria 
and nuisance plants. Soon recreational use of the lake would be 
destroyed. 

In our lake, wetlands are especially important, since nearly 1400 
largely undeveloped acres drain directly into the lake through the 
wetlands systems within these 1400 acres. Yet, these wetlands are 
now unprotected by state and federal law. In 1983, the U. S. Army 
Corps ruled that development of these wetlands c~uld take place 
under the nationwide permit program. 

Under the Penn/Zane bill <A-2499/S-2121>, these wetland~ could be 
destroyed because developers would be allowed to clear vegetation, 
excavate, dredge, distu~b water l~vels, and build structures. 
Since no buffer zones are required in the Penn/Zane bill, any 
wetlands retained by the developers as "open space" would s~on 
fill with sediments, and the wetlands would be overwhelmed through 
nutrient enrichment from fertilized lawns and septics. 

But, under the Ogden/Lynch bill any development that might be 
proposed for this area would be required to preserve the wetlands 
intact, and in addition, residential and commercial development 
would have to be set back from 20 feet to 300 feet, depending upon 
the type and scope of the activity. While enactment of the 
Ogden/Lynch legislation is important to preserve the ecology of· 
our lake, it will also benefit the many other headwater lakes 
throughout northern New Jersey. 

NEW JERSEY'S LAKES ARE A RECREATIONAL RESOURCE AS IMPORTANT AS OUR 
N. J. SHORE. For the public goodj the New Jersey legislature 
must pass a strong inland wetlands law. Other nearby states ai 
urban as New Jersey have strong wetland protection laws requiring 
buffer zones. The Ogden/Lynch will give New Jersey similar 
protection. 

Help preserve Clean Water and Clean Lakes in our State~ Please 
support the Ogden/Lynch legislation. Thank you. 

Diane Nelson 
R. D. 2, Box 254 
Boonton, N. J. 07005 








