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NOTICE OF PUBLIC HEARINGS

The Assembly Energy and Natural Resources Committee will
hold two additional hearings on pending legislation regulatlng
the State s freshwater wetlands,

Wednesday, July 30, 1986, 7:30-10:00 P.M. in the Mun1c1pa1
Building, Council Chambers, L1ncoln Park, Morris County; and

Friday, August 1, 1986, 10:00 A.M. in the Freeholder's
Board Room, Burllngton County Office Building, 49 Rancocas
~Road, Mount Holly, Burlington County. .

The purpose of these hearings is to take testimony
pertaining to Assembly Bills No. 2342 and 2499.

Anyone'wishing to testify at either of these hearings
should contact Norman Miller, Committee Aide, at (609) 292-7676.
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~ ASSEMBLY, No. 2499

STATE OF NEW JERSEY

INTRODUCED MA’Y“S, 1986

By Assemblymen PENYN, KAVANAUGH, Roceo. Foy, Harvtaian,
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Moran, Singer, Rafferty. Assensblvwoman Smith, Assemblymen
Schuher, Hendrickson., Araugo, .\quidni, Miller, Dario, Assembly-
woman Cooper, Assemblymen Brb\\'n, Kelly, Lovevs, Zangéri,’
Azzolina, Pateruiti. Daoxle. Deverin, Naples, Otlowski, Pelly,
Assemblywomay Crecco, Asscinhlvmen DiGaetano, Shusted, Kline,

Assemblywoman Kalik, Assemblymen Riley, Felice, Assembly-

woman Donovan, Assemblymen, Gargiulo, Marsella, Gorman,

Bryant, [Tudak. Doria, Karcher. Schwartz, Zecker, Palaia, Assem-
blywoiman Randall, Assemblymen Colburn, Shinn, Thompson and
Charles ‘

Ax Act concerning the reculutinn ol freshwater wetlands and

enacting Chapier 1 of Title 150 of the Revised Statutes.

BE 1T ExACTEL Ly the Seicats and Geacra’ dsseinlly of 1l State
of New Jersey:
1. This act shall e known and may Le cited as the “Freshwater
Wetlands Prescrvation Act”
2, a, The Legislature finds 1ha ]z‘;)‘;;x- coitizuous freshwater wet-
lands playan integrai role i 1.0 taining the quality of lile through

material contributions 1o the wicer quality oi the State, its econ-

" omy, food supply, ar! fi-l wnd wildlite rezources hy:

(1) Protecting sulsurface and potable drinking water sup-
plies l:}' serving to purify suriace water and ‘gl‘ou::'d\\'ater
resources;

(2) Providing a naturul micns of flood and storm damage
protection thirouch the alisoiption and storage of water dur-
ing high rurvoefi periods and through the reduction of flood

crests, therchv proteciing agalust the loss of life and property;
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(3) Sen ing as a buffer zone between dry land and ‘water
courses, therchy retarding soil erosion; and

(4) Providing essential breeding, spawning, nesting; and
wintering habitats for a major portion of the State’s fish and _
wildlife, including migrating birds, endangered species, and
commercially and recrcationally important \\1ldhf9

b. The Leg1=lature further finds that:

(1) While the State has acted for the public benefit to
protect coastal wetland areas, it has not, except indirectly,
taken concomitant action to protect the State's inland water-
Ways and wetlands: that in this the miost densely populated

- State, 1ocated in thie Northeast corridor where pressures for
commniercial and residential de\"elop'meut:deﬁn'e the pace and
pattern of land‘ﬁ«e it is consistent with the public interests

" to establish a program for the systematic review of acti\'ities
in freshwater wetlauds areas to provide predictability in the ‘
protection of the firite and \_'alua.)le resource.

(2) In order ‘o advance the public interest in a just man-
ner the rights of persons who own or possess real property
affected Ly this act nust be fairly recognized and balanced
with public environiental luterests.

(3) In au eflort 1o preser\'é ard protect freshwater wel-
lands areas it is imjportant that tlie State sceures as expe-
ditiously az possible the deleg: \tion. of freshwater wetlands
permit jurisdiction currently exercised hy the United States

-bArm}' Corps oi Fugineers purstant to the “Federal Water
- Pollution Control Act,” (33 T. S. (. 1344, et seq.).

3. As uzed in this act: . '

a. “Commissioier” mears the Commniissioner oi the Departnent

of Environmental Protection:

b. “Department” neans the Departiwent of Environmental Pro-

tectlon' ,
“En\'lronmental commission”™ means a municipal ad\'isory body
created pursuant to P. L. 1665, ¢ 245 (C. 40:36A-1 et seqj.):

.

d. “Freshwater wetland™ niears an arvea that is inundated or
saturated by fresh suriuce water on uroul dwater at a frequeney
and duration sufiicient to support, and that under normal circun-
stances does support a prevalince of vesetation typically aldapted

1.

for life in saturated soil corditions. commenly kuown as hvdro.

phytic vegetation. ar d vhere & hydrie soil conu Tt shnnlitanscously
!

FETR I A TR SO et ‘0
hvdiyotan e car e stiony ekt e

exist:, awd where '”.m--o;':;-i:';w
3

sistent w 1t‘1 a deterisiva ol hvidvolezie ve e ns Jotted helov,

provided that any one of tiw followina exists-
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(1) it is contiguous to an inland lake or pond,' or a river
or stream, or ‘ , » ' '

(2) it is not contiguous to an inland lake or pond, or a river
or stream, and more than five acres in size, or

(8) it is not contiguous to an iniand lake or pond, or a
river or stream, and five acres or less in size. if the commis-
sioner determines that protection of the area is essential to
“the preservation of the naturai resources of the State from
pollution, impairment or destruction. ‘

Cultivated or disturbed hydric soils which do not conbta‘.in»
hydrophivtic vegetation on the date of enactment of this act -
shall not be cousidered a freshowater wetluid, ‘

Hydrologic reciiie shull he determines) usilizing five foot
piezometer readings, from Noveuber to May, corrected for
unusual precipitation events. Under this approach, lands where
the water talle is &t or within 12 inches of the surface for
a significant pdrtioﬁ of the growing season shall be couzidered
an appropriate hydrolozic-condition for a determination of
wetlands, v

e. “Freshwater wetlands permit” means a permit to engaze in
a regulated activity issued pursuant to the provisious of tlis act:
f. “Hydric soil condition™ means soil that Is saturated at or
near the soil surface with water that \‘il-ttraxil}' is lac-kiz};t in {re.

oxvgen for significant periods durinys tie growing season or soil

which is flooded frecucntly for leny periods qurinz the orowing
season;
g. “Hydric soil” nicans the hydric soils listed for New Jersey

by the Soil Conservation Service of thie Unired States Departaent

of Agriculture: _
h. *Hydrophyte™ mears plant life adapted to crowth and repro-

v

duction under saturated root zore conditions du:ive a subsianiidd

" portion of the srowiny season:

i. “Linear Developuien:™ means land us=es ob utilities -such as

roads, sewer lines. water lines. stormiwater fucilities or drajuage

1

pipes, gas lines. elcetric lines teicphon Thies ot

ather transnise
sion lines, and the right-of-way therelvr, wiose basic purpose is
to provide a utility service: '
- j. #Person” includes corparatisis, cotpario, vesoviations, so-

cieties, firms, partuerships and joint stock conpauiss as well as

individuals, unless restricted by the context to o budividug! o

distinguished from a corporate entity or specifiea’s restricte! to

one or some of the above enumierated syvuoiims: and includes
agencies of this State, the Thuited States. arv other state ol the
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TUnited States, and any foreign country or government lawfully

owning or possessing property within this State;
-k “Regulated activity” means the diccharge of dred"ed or fill
mateual into a fr eeh\"atel wetland such that it would alter a fresll-
water \vetland.‘ .

4. A person proposing to engage in a regulated activity shall
apply to the department for a frech\\-a_ter wetlands permit, for
a fee not to exceed the cost of processing the application, on forms

“and in the manner prescribed by tlie commissioner pursuant to

the “* Administrative Procedure Act,” P. L. 1963, c. 410 (C. 52:14B-1

et seq.). An agency of ¢ State proposing to engage in a regu-

lated activity also shall apply to the department for a freshwater

wetlands permit on formi- and in a manner lu'escribed‘_by the

commissioner, but shall not h¢ reqhired to pay a fee therefor. The

application shall include at least the following:

(1) A conceptual site plan depicting the propo-ed develop-

ment activities and a written description of the proposed

" regulated activity, the total area to be modified, and the total
area ol the freshiwater wetiunds to be aifceted; -

(2) Verification that a notice bas Leen forwarded to the

clerk, environmental coninission und plamiinf_" hoard of the

musicipality, and the plaviiiz board of the county. and land-

owners within 200 foet of the proposed 1'e,-'ulat'.-d activity which

1:otice may be filed co:.;:.-uirc-mlv with notices required pursuant

to P. L. 1975, ¢. 201 (. £0:50D-1 et sey, V where in the regu-

lated activity is to oecur, Wik nutice shall descrilie the activity

and advise these instrumenialities of local governinent of their

01;'1::ox'tunit.\' to submit cotments to the deparunent: ‘

(3) Verification that notice luis Tecln published in a news-
‘payer of local circulation: ‘ » ' _ |

(4) A statement denailing any potential adverse environ-

mental effects of the reuulated activity' and proposed mea-

sures to mitigate those efrects. ’

5. a. \\ ithin 60 days aftci receipt of the completed ap phcatlon

and fee, 1Le departient ey Pold w Feerving, It 2 bewring is held,

it shall be bheld in the couniy wlere the wetland on which the

permit is 1o app]\' ig Jucated. Motice of the Learing suall e made

in the sane maner as tor Uue premmization of rules wader tie " Ad-
ministrative Procedure Aet,” P Lo 10650 ¢ 410 C, 52:1405-1 w3
sca ) Tl lv,_" 1t ‘F:—. voPIaY ove 1 Benarnrate s NIt
£¢q. . le department - may qpprove Or di=dpprove a permit
applicaticn witkout & pullic hearing unless the departinent de-
terinines that the permit axdivation i~ of sizr sitieant impact to

warrant a public Learving.
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L. If a bearing is not held, the department shaH_ approve .or
dizapprove a permit application within 90 daysfollowi'ngv the
date that the application is decmed complete, or within 180 days
of submittal. whichever is soonor. If o hearing is held, the depart-
ment shall approve or disapprove the permit application within
9u days after the conclusion of the Learing. The department may
approve a permit application, reéguest modifications in the appli-
cation, or deny the perm:it apj lication. If the departinient approves
the permit application, the departrent shall prepare and send
the permit to the ayplicant. [¥ tie denartent denies, or requests
a modification: oi ti:e permit application. the departient shall
cend notice of the denial or moditication request. and the reasons

for the denial or the mulifications requested to the applicant.

"~ Department approval 1ay inciude the issuance of a permit con-

taining conditions neéces~ury for compliance with this act. If the

depart’meﬁt does mot approve or disapprove the permit applica-

tion within the time provided by this subsection, the peimit appli- ,
cation shall he considered approved, and the departnent shall

be considered to Lave made the determinations requived Hy sec-

tion 6. The action taken by the departiment nay be apy:ealed

pursuant to the * Administrative Prescdure Act.”” 12 L. 1H6Y, |
¢ 410 (C. 52:14B-1 ¢t seq.).

6. a. A peruit for a regulated activity ~hal! not he approved
unless the depwrtment deteitiines that the issuauce of a l'énuit
is in the public interest. bt the permit Is neécessury to realize
the béneﬁt's derived irom the netivity, and that the activity is
otherwise lawful.

b. In determining whether thie activity i in the public interest,
the benefit which reasonahiy may he expected to @-crue from the
proposal shall he balanced sgainst the reasonaily’ foresecable
detrime_nts‘of the activity. The decision ~hall radect the national
and State concern for the proteetioi: of natural resources from
pollution and destruction. The ollowing gencral eriteria shall be
considered:

(1) The relative extent of the pablic and private need for
the ]»1"‘opoéc~d activity.

(2) Where there arve unresolved condicts ws to resource
use, the practicability of using res-onahls itenative 1o
tions and method: to aceomplish the oljective of the pro-
posed activity: _ '

(2y The extent snd permaneénce of the hencfcis! and or

detriments] effeets wlich the proposed activity may Lav on

the public and rwivate neos ta whiel the area is -nited: and
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(4) The economic value, both ‘public and private, of the
plOpomd acn\m' or land chanze to the ceneral area.

e. In con~1de*m« a pmmxt ‘application. tuO department shall

give serious consideration to fndings of necessity for the pro-.

posed activity whick Lave heen made Ly other State dgvnmea.
d. A permit shall not be issued unless the apphcaut show'
either of the following: ’ | A
(1) The propased setivity i prinhrii_v dependent upon
being located in the wetland: or '
(27 A practicable eiternriive does not exist.
e, The departnent »ualdl d(—\ elon a gencra! peruwit process for
the issuanee of perunits for T or dev x-qu.-n:--m. provided that such

linear developinent \\'on‘u_'l rot Lave a significant adverse effect on

~five aeres or niore of wetands deemd J of lwh l]hd] tv as defined

in section S of this act. o

7. a. The permnit requircaicnts of sections 3 and 6 of this act
shall Le =ati-Acd 1y the creatt noof new freshwater wetlands or
the enhanecrient or exyansion of cxi~ting wetlands to produeo-
substitute wetlands vhose <tz cr ecolagical value is eq:-.li\';zlom
to op greater than that of the ryesdevelorad et ends. Such erea-
tion. enhaneement o enlar_ernent ¢f <uhatitme freshwater wet-
lands shiall he permitied on o i ~ite. Suels pronozed mitication
all be evaloased Ry the deparner tas part of the apnlication
for a freshwater wetlunds permit and ~kall not regnive » separate.
permit application.

b. The cemrui-sioner shal’ alao develen g ].-1'(";1'21111 of mitivation,
enLiancemnient o repliceineni o ortunities on State owned lands
in order to: _

(1) Maxiuize the environmentai value of State owned
lands: | '

(2 Provide for mitication epportinities where a prac-
ticable alternative does not exist at or near the location of
the regulated activitw, _ v

8. The department <hall A wodop o classHfieation system which

will rank or prioritize wethinds valnes so that ther are regulated

Ceonsistent with the et tiey peavides Asosuel, wetiinds of

a Ligh ranking nay extibi cneh quelities sds s reas cinhabited
with rare or et "91'("11. .\‘,)({'EL: listeqQ o oace: aenee wotl federal

statnte or recmation: exireloelY Lizh wildlin specles diversity:

extremely hizh water gualiy choracteristies: ov extremely high

recreaiional Vidtes. Conaerseys weinnds of aodow rasking will

exlibit low or degradid vaines of tuose Gintsratied above
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9. The department shall consciidate other regulatory prozrams

]

which affect activities in ireshwater wetlands ineluding, bhut not

~limited to, any permits and prrovals reguired pursuant to P. L.

1977, e. 74 (C. 55:10A-1 et seq.), P. L. 1972, ¢. 185 (C. 13:19-1
et seq.), P. L. 1977, ¢. 75 (C. 58:11A-1 et seq.). . L. 1962, ¢. 19
(C. 58:16.3-50 et seq.) and . L. 1977, e. 224 (. 58:12A-1 et seq.),
with the freshwater wetlatds permit proeess estéb]ished' herein
so as to provide: for a ti111e3!§', condﬁ-:nf and cooydinated permit '
process. ' '

10. Any person 1may obtnin indicial review of a decision made

pursuant to sections 4, 3, and 6 of thi~ act by filing a petition in

the Law Division o the Superior Comrt of New Jersey within
30-davs after tLe ap; oy ;.:‘. o réjection. The cowrt hall have the
power to make and enter an order erforeing. nodifying, and en-
foreing as so modified, rezianding for furtlier specifie evidence
or findirgs, or <etting aside, it whole or in part, an action of the
departi:ent. The findin- i faci on whicli the deeision is based
shall be conclusive ii suppo:ted 1.:,\" <ubstantial evidence on the
record considered a~ a whole. '

11, The following acdvicis ale exempt {roo the provisions

.of this act:

a. Agriculture managen:cnt praciices reconneendad pursuant to
P. L. 1933, ¢ 31 (C. 4:1C-1 ¢t sen) o lands valued, assessed and
taxed pursuant to P L. 1964 ¢ 4% 100 54:4-201 et =eq.):

b, Emercency activities carrind cui te prot-ct the public health
and safety:

¢. Mainteranee, recon-tricaion, ov repair of roads o publi-
utilities lawfully exi vine e te the eiTective date off this act:

d. Maintenance oy vepeiy of aotive irvization or diinage ditehes

1

lawfuily Ox;f‘tillf_-" PYIoT 1o 1 elteetiy d:l-‘u.: o this act: .

e. Maintenance and repais of storly Water 1eshsoerent facilitios
lawfully constructed priov-to the effvetive date of this acf: _

i. Maintenance. reconstitictior o pensiv of hnildines or strue-
tuves, and appurtenint or oo ooy e vty oxsitine pior
to the effective date or thiv netoand _

v, Site plans and uldivisions for whick prelminsry apnroval
bas heen applied for or received pursuant to U vrovision of P Tl
1973, . 231 (C.40:35D-7 vt <o oo to the effeerive date of this
act. ‘and whieh bLave received gusl apnroval thereof within «ix
veiry of enachient of this et

b State or federslly fmded ronds v hicl are plarned au

developed in accordan.e with the ~*Nautiona! Fuvirommental Poliss
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Act of 1969, P. L. 91-190 (42 . S. C. § 4321 et seq.) or with

Exocum e Order \umber 33, appr oved October 5, 1973, except that
this exeniption shall expire three years after the date of enactment
of this act or wlien the depantment secures the delegation of, or the
g‘eﬁeral permit to cariy out the j’)eﬁnit jurisdiction exercised by,
the TUnited States Army Corpé of Fngineers pursuant to the
“Federal \\’atex"Pnl‘igtinn Control Aet™ (33 T. ‘S. €. £1344.)
whichever is earlier: : -
i Regu]ated activities which ha\c received npproval by the
United States Army. Corps of Enzineers pursuant to ~ection 404
of the *“Federal Water Pollution Control Act®” (33 U. S, C.§134),
and which have received a crant vaiver pursuant to the ‘‘National
En\'il‘onmehml Policy Act of 10067 (42 T S, €. 7 4321 et seq.), or
wlich Lave received all f reshwater wetlands related permits from, -
or approvals by the department. prior to the offective date of the
act. . | N
12. The department shall make application to secure the delega-
tion of, or a general pemut to carry out, the permit jurisdiction

oxexched by the United St tates Army Corps of Engineers pursuant

to the **Federal Water I’ollut on Control Act”’ (33 T.S.C.§ 1344)

within siz montlis of enqctn.u\.t of this act.

12. If a person violates this act, the Department of Environ-
mental Protection may institute a eivil action in the name of the
State in a court 0’ competent jurisdiction for mwncnve relief to
enforce this act and to prolibit and nrevent that violotion, and the
conrt n*a\~ proceed in. the ‘action in a summary manner. A person
who violates this act is subivct toa nenalty of not less than €230.00
nov niove than €3.000G0 For e b offense. to he eollected in a eivil
action by a summary proceeding under *‘the penalty ¢niorcement

lave" (N. J. S 2097521 et <o), oy in any case before a court of
competent jurisdiction wlevein injunctive relief had heen re-
quesied. Tle Law Division of tle Stperior Court shall bave

juri~diction to enforce *'tl:» penalty enforcement law.”” If the

\-in!:ltion iz of a eontinuine nuture. eiel day duving which it con-

tinnes constituies an ;\Cu‘:i'!'i\"-‘)s:"‘;. separete, and distinet offense.
14. 2. The departiment adh persuant to the 1-vovisiohs of the

+* Administrative Procedurs Act.”” . L. 1685, e. 419 (€. 52:14B-1

¢t seq.). ado: t procedural rules 1o curry out the provisions of this

" act.

b, The departiwent -hll. within one vear of the effective date of -
this act. adopt as a regulatinn = list of verciative species whicl are

clussified as bydroplytes. as defined in section 3 of this act, whick




=2 -

DY

L I

© G ~3 O W»n

10

11

13
14
15
16
17
18
19

© 20

21

e 0O N

Ww W -1 & L

10

-1 O O ¥ CC DN e

.

are indicative of freshwater wetlands and consistent with»the

geographical regions of ihe_St_ate.

15. The department shixll, within one yvear of the eﬁecfive date

of this act, conduct a public cducation program on the provisions =~

-of this act and its accompanying rules and regulations.

a. The department shall make or cause to be made a preliminary
inventory of all freshwater wetlaiid areax in this State on a county
by county basis and file the invenfor_v with the register of deeds,
county clerk, and municipal clerk, which inventory shall be mapped
at a scale of one inch equals 200 feet.

b. A hearing shall Le held hy the department after publication
and due notice so that interested parties may comment on the
inventory. After the hearing the department shall issue a final
inventory which shall be sent and kept by the 'register' of deeds,
county clerk and municipal clerk. Legislhtors shall receive an
inventory 61" a county or regional classification for their distriets

including both preliminavy and final inventories unless the legis-

"lators request not to receive the materials.

c. Before an inventory is made of a county, interested persons
may reque=t the departi:ent to inspect property and the depart-
ment shall make a written wetland determination. The detennina-
tion shall be made within 20 Cavs wfter the request. Completion of
the inventory shall not delay inplementation of this act,

16. a. As invent'ories of wetland ure completed, the inventories
shall be used as one of the criteria by the departient in issuing
permits. . The inventories shall be periodically updated every five
vears. The maps, ground surveys and description of wetlands
included in the inventories =hall he subwitted to the respective

county register of deeds and sbali become a public docuient

‘available to review by any member of the public.

b. Aerial plLotograpls and sutellite telemetry data reproductions
shall be made available to the respective county register of deeds
for cost as determined by the department.

17. As wetland inventories are completed as specified in section

.14, owners of record a~ identified Ly the current property tax roil

shall be notified of the possible change in the status of their
property. Notification shall be printed on the next property tax bill
mailed to property owners in the county. It shall contain informa-
tion specifving that a wetiand inventory has been completed and
is on file with the vregi:tm- of deeds. county clerk and nunicipul
clerk, and that property owucrs may be subject to v'reguluv"iun’

under this act.
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18, a. This act shall not be construed to abrogate rights of
authority otherwise ‘provided bv law.

- b. For the purposes of determining if there has been a takmg of
property without just compensation under New Jeraev law, an
owner of propelt\ who Lias cought and been denied a permit or has
been made subject to modifieation or condxtlonc in the permit under
this act or the department’s action or inaction pursuant to this.
act may file an action in a court of competent ,]un:dlctxon.

¢. If the court deteymincs that an action of the department
purcuant to this act constitutes a taking of the property of a
person then the court shall order the department at the depart-
ment's option, to do onc or more of the following: A » |

(1) Compcn~ :te the px cmmtv owner for the full amount of
the lost value. :

- (2) Purcha=e the pr operty in the public interest as deter-
mined before its value wos affectcd by this act or the depart-.
ment’s a(;tion or inaction pursuant to this act. '

(3) Modify its action or inaction with respect to the prop-
erty so as to minimize the detriniental effect to the property’s
value. a '

d. For the‘ purposes of tlix section, the value of the pfopert}'
mav not excecd that shar- which the area in dispute occupies in.
the total parcel of land. of tl:é State équali'zed cvaluation of the
total parcel, multiplied by two, as determined by an inspection of
the most recent assessment roll of tLe townsLip or city in which
the parcel is located. | ‘

19. There is appropriated to the department, the sum of 2

million to earry out the provisions of this act.

90. This act shall not take effect until such time as the delegation
of, or a general permit to carry out, the permit jurisdiction exer-

cised by the United States Army Corps of Engineers pursuant to

" the “Federal Water Pollution Control Act™ (33 U. & C. ¢ 1344)

_has been secured by the State of New Jersey, except that sections

14, 15, 18 and 19 shall take effect immediately. From the date of
enactment of this act, mml su~li delezation occurs, all freshwater

wetlands jurisdiciional and rezulatory determinations shall be

- made by the United States Army Corps of Engineers. The depart-

ment shall take all action- necessary prior to the effective date to

implement the provisions of this act on tle effective date.



» ST. XTE\IE\'T
* This bill, known as the ‘‘Freshwater Wetlands Preservatlon
Act,”’ establishes a comprehensive ststem to protect, preserve and
regulate the state's valuable freshwater wetlands. »

The bill is modeled after a wetlands pljeser\'ation' law in Michi-
gan, the only state allowed by the federal government to assume
regulation of wetlands under the ‘‘Federal Water Pollution Con-

- trol Act.” The legislation is designed to regulate: wetlands de-
velopment in an eco‘nomica‘lly-feasible and environmentally-sound
manner. ' ' ' ‘

The bill provides for a systematic revie\i_' and management of
freshwater wetlands by the Department of Environmental Protec-
tion, Beginning with a thorough inventory and classification of
freshwater wetlands to serve as the criteria for consideration of
permit issuance. ' ' .

The bill establishes a permit process in the department, designed
to meet federal standards for state assumption of regulatory
responsibilities and to eliminate dupliéative permit procedures.
The legislation appropriates £2,000,000.00, the present annual cost

 of federal regulation of fre-hwater wetlands in New Jefsey, to the
department to implewment the 1)1fe:-.'ex‘\'ati011 act. » _

The bill exempts a number of wetlands activities, including .
certain agriculture management practices. emérgenc_\' activities to
protect the public health and <afety, and maintenance and recon-
struction of roads and buildings lawfullv existing prior to the
effective date of this act.

The bill establishes an equitable mitigation program and fresh-
water wetlands classification rating system under the management
of the commissioner of the department, to provide fair compensa-
tion for the environmental value of freshwater wetlands affected
by the granting of a department permit.

The bill would take effect upon delegation of the permit Jurlsdxc-
tion of the United St\ate: Atm} Corps. of Engineers under section
404 of the ‘‘Federal Water Pollution Control Act.”” |

NATURAL RESOURCES

_Provides for the regulation of freshwater wetlands hy the State.
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Ax Act concerning the regulation of freshwater wetlands, supple-
menting Title 13 of the Revised Statutes, and making an ap-
propriation.

BE 11 ENACTED by the Senate and General Assembly of the State
of New Jersey: | '

1. This act shall be known and may be 01ted as the “Freshwater
Wetlands Act.”

2. a. The Legislature finds that freshwater wetlands play an
integral role in maintaining the quality of life through material
contributions to the water quality and supply of the State, its
econoniy,' food supply, and fish and wildlife resources by:

(1) Serving as an integral and invaluable compbnent of the
surface water systems of the State, which function to sﬁppbrt the
biological viability and natural and finite effluent punﬁcatlon ca-

- pacity of surface and ground waters, to the benefit of the general

public; ,

(2) Providing a natural means of flood and storm damage pro-
tection through the absorption and storage of water during _high
runoff périods and through the reduction of flood crests, thereby
protecting against the loss of life and property;




o 3 0 W DD DD DD DO DD DO B DO DD ped b ek b gt
gﬁmg?ﬁg@wr—ogmﬂao‘»wAwuo_coooqc:oxu:-

'o.m,qaumgw_gazmsr:ges

2

(3) Serving as a buffer zone bet\\ een dry land and water courses,
therebv reiarding soil erosion;

(4) Providing eseentlal breedn- o, apawmng, nesting and winter-

‘ ing habitats for a ma]or po rtion of the State’s fish and w ildlife,

including migrating birds, endan'rered specws, and commerclall\
and recreationally 1mportant wildlife; and

(5) - Maintaining critical base flow to surface waters through the

E gradual release of stored flood waters and ground water, particu-

larly durmg drought periods.

-b. The Leglslatnre further ﬁnds that:

(1) W’lule the State has acted for the public beneﬁt to protectv -
coastal wetland areas, it has not, except indirectly, taken concom-
itant action to protect the State’s inland waterways and wetlands;
that in this the most densely populated State, located in the North-
east corridor where pressures - for commercial and residential
development define the pace and pattern of land use, and while
wetland conservation is'fa matter of State concern because a wet-
land in one jurisdiction may be affected by acts on a river, lake,
stream or wetland of another jurisdiction, it is eonsistent with the
public interests to establiéll a program for the systematic review

_ of activities in and around freshwater wetlands areas to provide
- predictability in the protection of the finite and valuable resource.

(2) The public benefits arising from the natural funetions of
wetlands, and the public harm from wetland losses, are distinet
frbx_n and often exceed the private value of wetland areas.

(3) It shall be the policy of the State to preserve the purity
and integrity of freshwater wetlands from random, unnecessary .
or undesirable alteration or disturbance. '

(4) In an effort to preserve and protect freshwater wetlands
areas it is important that the State secures, as expeditiously as
possible, the assumption of the permit jurisdiction exercised by
the United States Army Corps of Engineers pursuant to the “Fed-
eral Water Pollution Control Act,” (33 U. S. C. s. 1344).

3. As used in this act:

a. “Buffer” or “buffer zone” means an area of land adjacent to a

freshwater wetland which serves to protect the wetland from ad-

verse impacts or serves as an integral component of the wetlands
ecosystem; o ,
b. “Commissioner” means the Commissioner of the Department
of Envirohmental, Protection; _ ‘
c. “Departmeht” means the Department of Environmental Pro-
tection;
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d. “Environmental commission” means a mumclpal advisory
body created pursuant to P. I.. 1968, ¢. 245 (C. 40:56A-1 et seq.);
e. “Freshwater wetland” means an area that is inundated or
saturated by surface water or eround water at a frequency and K
duration sufficient to support. and that under normal circumstances
does support aquatic life or a prevalence of vegetation typically
adapted for life in saturated soil conditions, commonly known as

hydrophytic végetation;

f. “Freshwater wetlands permit” means a permit to engage in

"a regulated activity issued purshant to the provisions of this act;
20

g. “Hazardous substances” means those substances enumeratex
in section 3 of P. L. 1976, c. 141 (C. 58:10-23.1b) ;

h. “Hydrophyte"'me_ans plant life adapted to growth and repro-
duction under periodically saturated root zone conditions during
a significant portion of the growing season; _

i. “Linear development’ means land uses such as roads, sewerage

and stormwater management pipes, gas and water pipelines, elec-

‘tric, telephone and other transmission lines, and the rights- of-

ways therefor whose basic function is to connect two points to
serve a public purpose. Linear development shall not be construed
to mean residential, commercial, office or industrial buildings and .
associated roadways or utilities; ' _ ’

j- “Person” includes corporations, companies, associations, so-
cieties, firms, partnerships and joint stock companies as well as.
individuals, unless restricted by the conktext to an individual as
distinguished from a corporate entity or specifically restricted
to one or some of the above enumerated synonyms and includes
agencies of this State, the United States, any other state of the
United States, and any foreign country or government la\\'full_§'
owning or possessing propert\ within this State,

k. “Regulated activity” means an aectivity which would alter a
freshwater wetland in any of the following ways:

(1) The removal, excavation, disturbance or dredging of seil,

sand gravel, or a«greaate material of any kind:

(2) The dramave or disturbance of the water le\el or watex
table; -

(3) The dumping, discharging or filling with any materials;

(4) The driving of pilings, or the erection of buildings or strue-

tures of any kind;

" (5) The placing of obstructions whether or not they interfere

with the flow of water:
(6) The destruction of plant life including the cutting of trees,
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exce.pt' when performed to the minimﬁm extent feasible in connec-
tion with survey soil borings for environmental investigations.
4. a. A person proposing to engage in a regulated activity may, .
prior to applying for a freshwater wetlands permit, request from
the department a letter of interpretation to establish that‘the site
of the regulated activ: 1tv is in fact located in a freshwatel wetland.
b. A person proposmg to engage in a land use within a buffer

zone may, prior to appl} mg for a buffer zone waiver pursuant to

section 6 of fhis act, request from the department a letter of inter-
pretatxon to establish that the site of the land use xs in fact located -
in the buffer zone. '

c. Within 20 days after receipt of a request for a letter of in-
terpretation, the department may require the submission of any
additional information necessary to issue thg letter of interpre-
tation. ' ' ,

~d. If no additional information is required, the department Shal_l
issue a letter of interprgtatibn within 30 days of receiving the re-
quest. V : '
‘e. If additional information is required the department shall
issue a letter of inteljﬁ;‘etation within 45 days of receipt of the
information. ‘ ‘ _

f. If a person requesting the letter has not made a reasonable
good faiil; effort to provide the department with information suf-

ficient to make a determination, the department shall issue a letter

of interpretation requiring the application for a freshwater wet-
lands permit. ’
g. The department may charge a fee for reviewing the informa-

tion submitted and for issuing a letter of interpretation.

5 a. A person proposing to engage in a regulated activity shall
apply to the department for a freshwater wetlands permit, for a
fee not to exceed the cost of reviewing and processing the appli-

* cation, on forms and in the manner prescribed by the commissioner

pﬂréuant to the “Administrative Procedure Act,” P. L. 1968, c. 410 -

(C.52:14B-1 et seq.). An agency of the State proposing to engage

in a regulated activity also shall apply to the department for a
freshwater wetlands permit on forms and in a manner preseribed
by the commissioner, but shall not be required to pay a fee there-
for. The application shall include at least the following:

(1) A plan of the site containing all proposed development
activities and a written description of the proposed regulated

_actxvxty, the total area to be modified, and the total area of the

f_reshwater wetlands to be affected.
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(2) Verification that a notice has been forwarded to the.clerk,
environmental commission and planning board of the municipality,
and the planning board of the county, and landowners within 200
feet of the site of fhe proposed regulated éctivity which notice may
be filed concurrently with notices required pursuant to P. L. 1975,
c. 291 (C. 40:55D-1 et seq.) wherein the regulated activity is to
occur, which notice shall describe the activity and advise these
instrumentalities of local government of their opportunity to sub-
mit comments to the department;

(3) Verification that notice has been pubhshed in a newspaper

.of local circulation.
(4 A statement detailing any potential adverse environmental
effects of the regulated activity and what measures may be neces-

sary to mltlgate those effects.
b. The department shall, after accordmg consideration to the
comments of the environmental commission and planning board of

‘the county wherein the regulated activity is to take place, federal

and State agencies of competent jurisdiction, other affected munici-
palities and counties, and the general public, issue a freshwater
wetlands permit only if it finds that the regulated activity does
not constitute linear developmenf and the activity meets all of the
following:

(1) Requires access to water or freshwater wetlands or is water
dependent as a central element of its basic funetion;

(2) Has no prudent and feasible alternative site which does not
involve freshwater wetlands or a significantly reduced area of
freshwater wetlands; ' ‘

3) Doés not result in an unacceptable disruption to wetland
resources. In determining whether a disruption to the wetland
resources is unacceptable, the findings set forth in section 2 of
this act shall be considered;

(4) Is in the public interest, is necessary to realize the benefits
derived from the activity, and is otherwise lawful.

¢. To assist in determining whether the activity is in the public
interest, the applicant shall provide information comparing the
benefits which may reasonably be expected to accrnme from the
proposal and the reasonably forseeable adverse effects of the
activity. The decision by the department shall reflect the national
and State concern for the protection of natural resources from
pollution, impairment and destruction. The following eriteria shall
be considered: '

(1) The relative extent of the public and private need for the

proposed activity;
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~(2) The availability of feasible and prudent altémative loca-
tions and methods to accomplish the expeected beneﬁts from the

actwlty, v v .
(3) The extent and permanence of the beneficial or detrimental
“effects which the. proposed activity may have on the public and

private uses to which the area is suited, including the beneﬁts the

‘wetland provides;

(4) The probable impaet of each proposal in relatxon to the
cumulative effect created by other ex1stmg and antlcxpated activi-
ties in the watershed; |

(5) The probable impact on recognized historic, cultural, sceuic,

~ ecological, or recr_eational values and on the public health or fish
and wildlife; ' L

(6) The size of the wetland which may be affected;

(4) The amount of the remaining wetland in the general area;

(8) Prox1m1t} to any waterway; and,

" (9) The economic value, both public and private, of the propoéed
land change to the general area. v

d. If the regulated activity conatltutes linear development the
department shall issue a freshwater wetlands permit only if:

(1) The existing hydrologic function of the wetland will be
maintained to the maximum amount feasible;

(2) There is no prudent and feasible alternative site for the
activity that is not a freshwater wetland or wlnch affects a signifi-
cantly reduced area of freshwater w etlands;

(3) The alignment of the proposed activity is located in existing
transportation rights-of-way to the maximum extent practicﬁble;
and _ o : ‘
(4) The proposed activity will not facilitate additional develop-
ment in freshwater wetlands or promote degradation of freshwater
wetlands. o

e. The department may use the National Wetland Inventory
maps prepared by the United States Fish and Wildlife Service for

~the State, and the county soil surveys‘ prepared by the Soil Con- .

servation Service of the United States Department of Agriculture,
or any other maps or information which will aid the department v |
in its review. ,
- f. If a freshwater wetlands permit is approved and issued pur-
suant to the provisions of this act the department may reduce or
eliminate the buffer zone as required to accommodate the approved
use. _

g. Under all circumstances the deparfrﬁent shall require that,
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100 as a condition of the freshwater wetlands permit, all appropriate
101 measures have been carried out to mitigate adverse environmental

102 impacts, restore vegetation, habitats, and land and water features,

103 prevent sedimentation and erosion and minimize the area of fresh-

104 water wetlands disturbance. The department may require the
105 creation or restoration of an area of freshwater wetlands for
106 regulated activities or any other special conditions the department
107 deems necessary. , ' o
108 h. The department shall 1equ1re a person applymg for a permit
109 or in receipt of a permit to prov1de any inforniation the departmem
110 reasonably requires to assure compliance with the provisions of
111 this act. Upon reasonahle cause or obtaining a search warrant,
112 the department may enter the premises wherein a regulated activ-
ll3 ity is located or where the information required under this sub-
114 section is located. ' '

1 6. a. There shall be a l)ufferAZOne adjaeent to freshwater wet-

2 lands which shall have the following purposes:

3 (1) Ecolegical transition zone from uplands to wetlands which
4 is an integral portion of the wetlands ecosystem, providing tem-
5 porary refuge for wetlands fauna during highwater episodes,
6 ecritical habitat for animals dependent upon but not resident in

-1

wetlands, and slight variations of wetland boundaries over time

due to hydrologic or climatologic effects;

< o

(2) Sediment and storm water control zone to reduce the im-
10 pacts of development upon wetlands and wetlands species;

11 b. The following average buffer zone distances shall be applied
12 by the department in considering applications for buffer zone
13 waivers under subsection d. of this section: '
14 (1) 300 feet for hazardous and solid waste facilities, industrial
15 facilities as regulated under the “Environmental Cleanup Respon-
16 sibility Act,” P. L. 1983, c. 330 (C. 13:1K-6 et al.), office or com-
17 mercial developments greater than 100,000 square feet in floor
18‘ space, and residential subdiv’isions or developments greater than
19 100 units;

20  (2) 200 feet for office or commercial developrhents greater than
2 50,000 square feet in floor space, residential subdivisions or de-
22 velopments of greater than 50 units, and linear development;

23 (3) 100 feet for commercial or office de,velopments of‘50,000v
24 square feet of floor space or less, and residential subdivisions or
95 developments of less than 51 but more than one unit. The actual
26 buffer zone distance shall be delineated in such a way as to maxi-
27 mize the protection of freshwater wetlands, with an average buffer
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zone meeting the c-rrit_eriar established in paragi‘aphs (1) through |
(3) of this subsection, so that the Weflands protection provided by
the buffer zone will he essentially consistent throughout the zone, ‘
with a minimum distance of 20 feet in any section of the buffer zone. .

¢. A person proposing to engage in a land use described in sub-
section b. of this séction within 300 feet of a freshwater wetland
shall apply to the department for a determination as to the ap- -
plicable presumed buffer zone for the proposed use, for a fee of
$25.00 per applicafion. The application shall describe the proposéd
land use with respect to the criteria in subsection b. of this section -
and include a map shdwing the freshwater wetland boundary, the
proposed land use and the proposed freshwater wetland buffer.
The department shall notify the applicant of the applicable buffer
zone for the proposed land use, within 30 days of the receipt of
the application. . : o D

d. A person proposing to engage in a land use described in sub-
section b. of this section within a buffer zone shall apply to the
départment for a buffer zone waiver, for a feé_ not to exceed the
cost of reviewing and processing the waivet application, _On forms
and 'in the manner prescribed by the commissioner pursuant to the

~“Administrative Procedure Act,” P. L. 1968, c. 410 (C. 52:14B-1

et seq.). An agency of the State proposing to engage in such a
land use in a buffer zone shall also apply to the department for a
buffer zone waiver on forms and in a manner prescribed by the
commissioner but shall not be required to pay a fee therefor. The
waiver application shall include at least the following:

(1) A plan of the site containing all proposed development -
activities and a written description of the proppséd land use, the
total areas to be modified, and the total area of ‘the buffer zone to
be affected; ' ' ,

(2) Veriﬁcé,tion that a notice has been forwarded to the clerk,

_environmental commission, and planning board of the municipality,

and the planning board of the county wherein the land use is to

"occur, which notice shall describe the land use and advise these

instrumentalities of local government of their opportunity to sub-
mit comments to the department; ‘

(3) A statement detailing any potential adverse environmental
effects of the land use on the freshwater wetlands and what mea-
sures may be necessary to mitigate those effects. -

e. The department shall, after according consideration to the

_comments of the environmental commission and planning board of
‘the municipality and the planning board of the county wherein the
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land use is to take place, and the general public, issué a buffer
zone waiver only if it finds that the land use: ' '

(1) Will have no adverse impdets on the freshwater \\;etlallds,

“and maintains the purposes set forth in subsection a. of this sec-

tion as well as the protection of endangered and threatened species
as listed by the department; or ’ R

(2) Is necessary to avoid an extraordinary hardship on the
applicant brought about by circumstances peculiar to the subject
property, or to meet a compelling need of such importance to the
public as to override the public intent in protecting freshwater
wetlands as established by this act, provided that the impact on
freshwater wetlands is minimized. ' |

f. This waiver shall permit a reduction of the average buffer
zone distance by no more than 80% or to a minimum of 20 feet,
whiéhever is larger, except where the land use is a State, county or

" local roadway, or a stormwater management facility, in which case

the waiver may permit further reduction of average buffer zone
distances if there is no prudent and feasible alternative location
and the roadway or stormwater management facility will result
in minimum feasible adverse impacts on the freshwater wetlands.

g. If the department determines and sustains proof that the
buffer zone distance as provided in subsection b. of this section is
insufficient to protect habitat critical to endangered or threatened
species as listed by the department or a major concentration of

wildlife or to sufficiently attenuate sedimentation and stormwater

- impacts upon the wetlands, the department may require additional

average buffer zone distances up to 100 feet.

7. a. The department shall consolidate wetlands related aspeets
of other regulatory programs which affect activities in freshwater
wetlands including, but not limited to, sewer extension approvals
required ‘pursuant to P. L. 1977, c. 74 (C. 58:10A-1 et seq.), per-
mits required pursuant to P. L. 1973, ¢. 185 (C. 13:19-1 et seq.),
and any permits and approvals required pursuant to P. L. 1977,
e. 75 (C. 58:11A-1 et seq.) and P. L. 1962, c. 19 (C. 58:16A-50 et
seq.), with the freshwater wetlands permit process established
herein so as to provide a timely, consistent and coordinated permit
process. _ ’

b. Within 60 days after receipt of the cbmpleted application and

fee, the department may hold a hearing. If a hearing is held, it

shall be held in the county wherein the wetland is located, when-
ever practicable. The department may approve or disapprove a
permit application without a public hearing unless a person requests



) L) G 0o O G DY GO O G B BD DD DD RO RO LD B DO BD ke b
OWQQUPWVMHO{C%.QQU‘&&DMH‘O@m"i<c§_<

e e
W -~ o

10 |
é.hearing, in writing, within 20 days after the publicatioix of notice -
of the permit application in thé bulletin of the depaftment.

c. If a hearing is not held, the department shall apprbve, or
disapprove a permit application within 90 days following the date -
that the application is deemed complete, or within 180 days of
submittal, whichever is sooner. If a hearing is held,. thel depart-
ment shall approve or disapprove the permit application, request
modification in the application, or deny the permit within 90 days
of the hearing. If ‘the department approves the permit, the de-
partment shall send notice theréof to the applicant. If the depart-
ment denies, or requests a modification of, the permit application,
the department shall send notice thereof to the applicant. The
department may approve a permit iinpd‘sing conditions necessary
for compliance with this act. If the department does not approve
or 'disapprove the permit within the time provided by this subsee-
tion, the permit shall be considered approved and the department
shall be considered to have made the determinations required under
subsection b. of section 5 of this act. The action taken by the de-
partment under this section may be appealed in accordance with -
the “Administrative Procedure Act.” |

d. Fees for the freshwater wetlands permit and buffer zone
waiver shall be those established in sections 5 -and 6 of this act,
plus the fees charged for those permits, as required, enumerated
in subsection a. of this section.

" 8. a. If a freshwater wetlands permit is denied, the owner of

record of the property affected may request, and the local tax
assessor shall provide that, this fact be taken into account when

the property is valued, assessed and taxed for property tax pﬁr-

poses. ' . ‘ v

9. a. Any person may obtain review of a decision made pursuant

to sections 4, 5, 6, or 7 of this act by the Office of Administrative

Law by filing a petition with the Office in accordance with the
“Administrative Procedure Act,” P. L. 1968, c. 410 (C. 52:14B-1

et seq.). .

b. Any person may obtain judicial review of a decisioﬂ made
pursuant to sections 4, 5, 6 or 7 of this act by filing a petition in
the Appellate Division of the Superior Court of New Jersey within
30 days after the approval or rejection. The court shall have the
power to make and enter an order enforcing, modifying, and en-

’forcing as so modified, remanding for further specific evidence
~or findings, or setting aside, in whole or in part, an action of the

department. The findings of fact on_Which the decision is based
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shall be conclusive if supported by substantial ev 1dence on tho
record considered as a whole.

‘10. a. Whenever, on the basis of any information available to
him, the commissioner finds that any person is in violation of any
provision of this act, or any rule, regulat'ioh.or permit issued -
pursuant to this act he shall:

(1) Issue an order requiring any such person to complv in ac-
cordance with subsection b. of this section; or .

(2) Bring a civil action in accordance with subsection c. of this
section; or ; ‘

(3) Levy a civil administrative penalty in accordance with sub- '
section d. of this section; or v

(4) Bring an action for a civil penalty in accordance with sub-
section e. of this section; or ' '

(5) Petition the Attorney General to bring a eriminal action in
accordance with subsection f. of this section. .

Use of any of the remedies specified under this section shall not
preclude use of any other remedy specified.

b. WVhenevér; on the basis of any information available to him,
the commissioner finds that any person is in violation of 'anvy pro-
vision of this act, or of any rule, regulation or permit issued pur-
suant to this act, he may issue an order: (1) specifying the pro-
vision or provisions of this act, or the rule, regulation or permit
of which he is in viola'tion; (2) citing the action which caused such
violation; (3) requiring compliance with such provision or pro-
visions; and (4) giving notice to the person of his right to a hear-
ing on the matters contained in the order.

¢. The commissioner is authorized to commence in a civil action
in Superior Court for appropriate relief from any violation of
this act or of a permit issued hereunder. Such relief may mclude,
singly or in combination:

(1) A temporary or permanent injunction;

(2) Assessment of the violator for the costs of any investigation,
inspection, or monitoring survey which led to the establishment

of the violation, and for the reasonable costs of preparing and

litigating the case under this subsection; _

(3) Assessment of the violator for any cost incurred by the
State in removing, correcting or terminating the adverse effects
upon the wetland resulting from any unauthorized activity for
which the action under this subsection may have been brought;

(4) Assessment against the violator of compensatory damages for
any loss or destruction of wildlife, fish or aquatic life, and for any
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other actual damages caused by an unauthorized acti.vit},"._ Assess-

“ments under this subsection shall be paid to the State Treasurer,

except that compensatbry damages shall be paid by specific order
of the court to any persons w ho ha\e been aggrieved by the un-

authorized discharge;

- d. The commissioner is authonzed to assess a civil penalty of
not more than $10,000.00 for each violation and each day during

- which such violation continues shall constitute an additional, sep-

arate and distinet offenSe.l-Ally' amount assessed under this sub-
section shall fall withih a range established by regulation by the
commissioner for violations of similar type, seriousness and dura- -
tion. No assessment shall he levied pursuant to this section until
after the discharger has been notified by certified mail or personal
service. The notice shall include a reference to the section of the

_statute, regulation, order or permit condition violated; a concise

statement of the facts alleged to constitute a violation; a statement .

of the amount of the civil penalties to be imposed; and a statement

of the party’s right to a hearing. The ordered party shall have 20
days from receipt of the notice within which to deliver to the
commissioner a written request for a hearing. After the hearing
and upon finding that a violation has occurred, the commissioner
may issue a final order after assessingvthe amount of the fine
specified in the notice. If no hearing is requested,'then the notice
shall become a final order after the expiration of the 20-day period.
Payment of the assessment is due when a final order is issued or
the notice becomes a final order. The authority to levy an admin-
istrative order is in addition to all other enforcement provisions )
in this act, and the payment of any assessment shall not be deemed
to affect the availability of any other enforcement provisions in

connection with the violation for which the assessment is levied.

‘Any civil penalty assessed under this section may be compromised

by the commissioner upon the posting of a performance bond by
the violator, or upon such terms and conditions as the commissioner
may establish by regulation.

e. Any person who violates this act or an administrative order

" issued pursuant to subsection b. or a court order issued pursuant

to subsection e., or who fails to pay an administrative assessment
in full pursuant to subsection d. shall be subject upon order of a
court to a civil penalty not to exceed $10,000.00 per day of such
violation, and each day during which the violation continues shall

~constitute a separ'até violation. Any penalty incurred under this

subsection may be recovered with costs in a summary proceeding
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pursuant to “the penalty enforcement law™ (N. J. S. 2A:58-1
et seq.). The Superior Court shall have jurisdiction to enforece
“the penalty enfbrceme_nt law” in conjunetion with this aect.

f. Any person '\\'_ho‘willfullk_\' or negligently violates this act shall,
upon convietion, be guilty of a crime of the fourth degree and shall
be punished by a fine of not less than $2,500.00 nor more than
$25,000.00 per day of violation, or by imprisonment for not more
than one vear or by both. Punishment for a second offense
under this subsection shall be a fine of not less than $5,000.00 nor
more than $50,000.00 per day of violation, or by imprisonment for
not more than two years, or both. Any person who knowingly
makes a false statement, representation, or certification in any
application, record, or other document filed or required to be main-
tained under this act shall, upon conviction, be subject to a fine
of not more than $10,000.00 or by imprisonment for not more
than six months, or both. v

g In addition to the penalties prescribed in this section, a notice

100 of violation of this act shall be recorded on the deed of the property

101 wherein the violation occurred, on order of the commissioner, by

102 the clerk or register of deeds and mortgages of the county wherein

103 the affected property is located and with the clerk of the Superior

104 Court and shall remain atached thereto until such time as the vio-

105 lation has been remedied and the commissioner so orders.

1
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11. The following activities are exempt from the provisions of
this act: v ‘

a. Agriculture management practices recommended pursuant to
P. L. 1983, c. 31 (C. 4:1C-1 et al.) on lands valued, assessed and
taxed pursuant to P. L. 1964, c. 48 (C. 54:4-23.1 et seq.) and actively
cultivated or used for production agriculture;

b. Regulated activities which’ have received individual permit
approval ora finding of no jurisdiction by the United States Army
Corps of Engmeers pursuant to section 404 of the “Federal Water
Pollution Control Act” (33 U. S. C. § 1344), and which have re-
ceived a gfaﬁt waiver pursuant to the “National Environmental
Policy Act of 1969,” (42 U. S. C. ss. 4321 et seq.) and which have
received all freshwater wetlands related permits from, or ap-
provals by, the department, prior to the effective date of this act.

c. Areas regulated as a coastal wetland pursuant to P. L. 1970,
c. 272 (C. 13:9A-1 et seq.). . .

d. State or federally funded roads which are planned and de-
veloped in accordance with the “National Environmental Pohcy
Act of 1969,” (42 U. S. C. ss. 4321 et seq.), section 404 of the
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“Federal Water Pollution Control Act.” (3" U.S.C.s. 1344) and
‘with Executive Order Number 53, approved October 5, 1973.

e. Regulated actn ities on land under the jurisdiction of the
Pinelands Comnusswn pursuant to P. L. 1979, . 111 (C. 13:18A-1

‘et seq.) provided the Pinelands Commission shall adopt regula-

tions to regulate activities in freshwater wetlands within its juris-
diction'in a manner consistent with the purposes of 'this act..

f. Regulated activities on land under the jurisdiction of the
Hackensack Meadowlands Development Commission pursuhnt to
P. L. 1968, c. 404 (C. 13:17-1 et seq.). o

g. The. harvestmg of peat for the commercial productxon of
pea.t moss. ‘ '

12. a. The department may, after mnotice and opportumtv for
a hearing, issue general permits on a Statewide or county basis
for the following Categofie‘s of activities if the department deter-
mines that the activities will cause only minimal adverse env.iro‘n-_ :
mental impacts when performed separately, and will have only
minimal cumulative adverse impacts on the environment:

(1) Emergency activities carried out to protect the public health
and safety; .

(2) Maintenance, reconstruction, or repair of roads or publie
utilities lawfully existing prior~to the effective date of this act or
permitted under this act;

- (3) Maintenance or repalr of actwe irrigation or drainage

- ditches lawfully existing pnor to the effective date of this act or

permitted under this act;

(4) Maintenance and repair of storm water management facili-
ties lawfully constructed prior to the effective date of this act or
permitted under this act;

(5) Maintenance, reconstructmn or repair of buildings or struc- '
tures lawfully existing pnor to the effective date of this act or
permltted under this act;

(6) Appurtenant improvements o1 additions to residential dwell-
ings lawfully existing prior to the effective date of this act, pro-
vided that the improvements or additions require less than a cumu-
lative surface area of 750 square feet of fill and shall not result
in new alterations to the freshwater wetlands outside of the fill
area;

(7) An activity which would ordinarily be regulated under the
provisions of this act but which is proposed for a freshwater wet-

land less than three acres in size and not contiguous to a surface

water tributary;
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(8) Water supply facilities planned, designed, acquired and con-
structed in a manuer consistent with the New Jersey Statewide
Water Supply Plan. _ . ;

13. a. The departmentnshall, pursuant to the provisions of the
“Administrative Procedure Act,” adopt rules and regulations to-
carry out the provisions of this act.

b. The department shall, within one year of the effective date
of this act, adopt as a regulation a list of vegetative species which
are classified as hydrophytes, as defined in section 3 of this act,
which are indicative of freshwater wetlands and consmtent with
the geovraphical regions of the State. ,

c. The department shall within 180 days of enactment of this

- act, forward to the clerk of each municipality copies of the appro- |

priate National Wetlands Inventory maps prepared by the United
States Fish and Wildlife Service for the State and direet the clerk
to notify the residents of the municipality of the availability for

inspection of these maps, by publication in a newspaper of general

cu'culatlon

d. The department shall take appropriate action as necessary
to secure the assumption of the permit jurisdiction exercised by
the United States Army Corps of Engineers pursuant to the -
“Federal Water Pollution Control Act,” (33 U. S. C. s. 1344).

‘e. The department shall, within one year of the effective date -
of this act, conduct a public education program on the_ provisions
of this act and its accompaying rules and regulations.

14. Counties, municipalities or any political subdivision thereof
shall not regulate activ 1t1es in freshwater \\etlands in a manner
inconsistent with the provisions of this act, but are encouraged
to control land uses in a manner that protects the long term via-
bility and public values of land regulated under this act.

15. a. The department shall, within two years of enact'meiitrof
this act, prepare and submit a report to the Governor, to the Presi-
dent of the Senate and the Speaker of the General Asseinbly, and
to the Senate Energy and Environment Committee and the Assem-
bly Environmental Quality Committee, or their designated suc-
cessors. The report shall deseribe:

(1) The success or failure of mitigation measures performed in

actual development situations, both within the State and in other
states, and the nature thereof, as well as the current state of the
art techniques used for mitigation; A

(2) Recommendations for legislative or administrative actions

necessary to ensure the long term preservation of freshwater wet-
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“lands from damage and devradatlon resultmo from land use activi-

* ties, pollutwn and hydrologic changes which occur in upstream

regions of the same watersheds of particular freshwater wetlands.

b. The department shall subnut within 18 months of the enact-
ment of this act and after public hearing, a draft report contamm_g
the findings and recommendations required in subsection a. of this
section. The information 6btained ait the public hearing shall be -
considered in the final report. :

16. The object, design, and purpose of this act bemg the pro-
tection of the freshwater w etlands resources of the State, th18 act -
shall be liberally construed.

17. There is appropriated from the General Fund to the depa.rt-
ment the sum of $500,000.00.

18. This act shall take effect on the 180th day after enactment
except section 17 which shall take effect immediately. The departe
ment shall take all appropriate actions necessary prior to the
effective date to implemei;t the provisions of this act on the effec-

A tive date.

- STATEMENT. _
This bill provides for the systematic review of development

‘activities in and around freshwater wetlands to better protect the '

citizens of the State from chemical contamination of water sup-
plies, flood and storm damage, and depletion of natural resources
which serve both recreation and commercial purposes. The bill
requires that a proposal to dredge, fill, develop, or in any other
way alter freshwater wetlands be accompanied by an application

" to the Department of Environmental Protection for a freshwater
‘wetlands permit to engage in the activity.

- The bill utilizes technical terms generally consnstent with federal
and State law and provides a procedure for identifying freshwater
wetlands, describes the conditions under which cerfain activities
may take place, and exempts those activities which will not harm

- the resource.

To prevent duplicative procedureys with respect to freshwater

wetlands already regulated, the bill exempts lands located in the

pinelands areas as defined in section 10 of the “Pinelands Protec-
tion Aect,” P. L. 1979, e. 111 (C. 13:18A-11), those lands under the -
jurisdiction of the Hackensack Meadowlands Development Com-
mission pursuant to P. L. 1968, c. 404 (C. 13:17-1 et seq.), and
‘those areas regulated as coastal wetlands pursuant to P. L. 1970,
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e 272 (C. 13:9A-1 et seq.) from the requireniente of the bill.
* The bill specifically provides that a freshwater wetlands permit -
may he issued if the activity: |

(1) Requu'es access to water or freshwater wetlands or is water
dependent as a central element of the basic function of the activity;

(2) Has no prudent or feasible alternative site which does not
involve freshwater wetlands;

 (3) Does not result in unaceeptable d15rnpt10n to “etland re-
sonrces, and

(4) Isin the public interest, is necessary to realize the benefits
derived from the activity and is otherwise lawful. 7

The bill also provides for the regulation of the buﬁer area im-
mediately adjacent to the wetlands. v
~Certain administrative and procedural provisions have been in-
cluded to provide for regulatory efficiency and predictability. For
instance a letter of interpretatien as to whether the site of a pro-
posed activity is in fact a freshwater weﬂand has been provided
so as to clarify situations wherein freshwater wetland permits
7 may or may not be required. Specific time limits have been estab-
lished for the issuance for these letters of interpretation. Included
in the provisions of the bill is a specific direction to the department
to consolidate other related permits and approvals required by
State ‘law, with the freshwater wetlands permits process, and to .
take appropriate action to secure the delegation of the permit
jurisdiction of the United States Army Corps of Engineers under
the “Federal Water Pollution Control Act.” This program is com-
monly referred to as the “404” program and provides limited
‘regulation of wetland areas. F inally, the bill provides that the
department must approve, conditionally approve or deny a permit
application within 90 days of the submission of a complete appli-
cetion or within 180 days of the original submission of the appli-
cation, whichever is sooner. _ :

The bill apptopriates $500,000.00 to the Department of Environ-
mental Protection. :

The bill would take effect 180 days after enactment to provide
. the department with time to develop and adopt regulations to
implement its provisions.

NATURAL RESOURCES
Provides for the systematic review of development activities in

and around freshwater wetlands.







ASSEMBLYWOMAN MAUREEN OGDEN (Chairwoman): I would
like to get started this evening. This hearing was scheduled
for 7:30, and we're only going to be able to go untilllQ:OQ
because the bu11d1ng has to be closed by 10:30. There.seems'to
be enough people here. | |

What I would 11ke to tell everyone who is here -- uho
doesn't know th15;~- is that we would like to sign up anyone
who wishes to speak on behalf of one or the other of these two
bills that are the subJect of the hearing: tonight. So. if you
would come up here and give you name and organlzation, then
we'll put you on the 11st.

I'd like to welcome everyone to this second hearing on
two pieces of leglslatlon dealing with freshwater wetlands. mny
bill, which is A-2342, and Assemblyman Penn's bill, which is
A-2499. They are both before the Committee. This is the
second of three hearings. The third hearing is going to 'be
this Friday down in Burlington County at 10:00 in the morning
in the Freeholder's Building there. We held one hearing
last-- 1 think it was last-- Was it last week? The weeks go
by so fast. ' '

UNKNOWN SPEAKER: The 1lé6th. v

ASSEMBLYWOMAN OGDEN: One hearing on the 16th in the
middle of the State, in New Brunswick. We are now holding this
'hearing tonight in Northern New Jersey. And we are holding the
third hearing down in Burlington County, in Southern New
Jersey, and we feel by doing the three hearings, and traveling
around the State, we are giving everyone an opportunity to
speak their piece, so to speak, and to make their points.

At this time I'd like to introduce the cochairman of
the Committee, Mr. Robert Martin, who also represents Lincoln
Park and this District, and he'd like to say a few words about
his District. ‘ _

ASSEMBLYMAN MARTIN: Thank you. I am Bob Martin, Vice
Chairman of the Energy and Natural Resources Comnittee. This




'is the 26th Legiélative'District,vandvI'm'véry pleased~fhat_b§*yb
have the opportunity to have this meeting here in Lincdln;Park;
our District is a District which runs from New York
State down to Chatham Township. It?s_interésting in_that;it‘S'
also a District that more or less parallels the Passaic River
and many of its major tributarieé, such as the Pequannock.1the
WanéQue. and Ramapo, other rivers which have had a gréat deal
of,flooding, and Lincoln Park, of course, has =-- pe:haps as
much‘as any bthér'town -- suffered from flooding. ‘ '

Part of our concern here today as we look at Lthese
bills is to balance New Jersey's economy and _interest in
cohtinuing to have first-class development with . its
environment, and also the concerns of flooding. |

| So with that in mind, we are looking at two'piéces of
legislation. I'm seated between the two principals, as it were
-- Maureen Ogden has one piece of 1legislation and Jack Penn,
'who.is next to me, has another piece of legislation. Both of
these .peoplé —— I can tell you from having served in the
Assémbly -- are very honorable. Their intentions are sincere.
They would 1like to see both deveiopment as well as a concern
for the environment -- flooding -- handled‘ as properly Vas
possible. ' - '

With that in mind, we'll be hearing testimony from all
of those péople tonight who wish to speak about both of these
legislators. They are the sponsors of that 1legislation, and
we'd like to hear what you have to say: Thank you very‘much.
‘Maureen. : ’ ’ .
ASSEMBLYWOMAN OGDEN: Thank you, Bob. Sitting to
Bob's 1left, as he stated, 1is 'Assemblyman‘ Penn 'who is the
sponsor of A-2499. Sitting to my right here is Norman Hillét,
who - is‘ the aide to the Committee on Energy 'and Natural
Resources. To his right is Judy Jengo, a"member of the
Majority staff of the Assembly. And David 1Inverso is




reporting this for the Office of Legislative Services. This is
a pub11c hearing, and the transcrlpt will be available.

1'd ]ust like to briefly tell you how the hearing will'

be conducted tonlght, We shall begin with any spokesman that
we have for the Federal government, then we éhéll go to,the
State government, county government, electéd oificials»--» any
of those levels -- and then we'll go to organizations, and then
to individuals. ‘ ‘

I1'd like to say that even though I don't have a'gavel;

"I would appreciate it if everyone would ;gfrain from

demonsfrations'and showing favoritism on one side or the other,
in terms of these two bills. I think that's the fairest way td
‘'hold this hearing so'that it can be orderly. And, in addition,
I would request that everyone who does speak. speaks to the
issues involved in the bills as opposed to personal comments
and’getting off the subject matter of what they either support
or oppose in the two particular pieces of legislation.

| Having given the ground rules, I'd now 11ke to ca11
the first person who is Mr. Christopher Daggett the

Administrator for the U. S. Environmental Protectlon_

Agency for New Jersey and, I guess, New York, the Virgin
Islands, and Puerto Rico. I don't know if there's anything

else included in your jurisdiction, but that sounds like a

pretty good territory.
We only have one microphone, so I have to pass it back

and forth.

CHRISTOPHER J. DAGGETT: Thank you very

much: Gobd _evening, Chairwoman Ogden, Assemblyman Martin,
Assemblyman Penn, my name is Christopher Daggett. - I am the
Regional Administrator of the U.S. Environmental Protection
Agency for Region Two. ' | ‘

1 appreciate the opportunity to participate 't;odaY in
the'public hearing process on legislative prdposals_to protect




freshwater wetlands." 'and 1 welcome the opportimity to’ proVide
information on state assumptlon of the Federal 404 Program. the
pr1mary Federal regulatoryv program for the protection 'ofl
Wetlands. _ . | . ' o .

Whether or not this State chooses to seek delegation
‘of  the Federal 404 Program.’.l applaud the Legislatﬁre5 for
_considering’ enactment of a law ‘to protect this valtable
resource. Such a program'would’complement and, in some cases,
supplement, 'Federal requirements by adding a level of
protect1on not currently afforded under. the national program.
Equally important, a state Wetlands Protection Program would'
also involve 1local and state government agencies in a
consolidated, permanent review process. “ .
| F1na11y. such a program would add another level of
enforcement to protect this vital resource. Enforcement of
Federal program requirements is one of our highest priorities.
A strong state enforcement provision within a state Freshwater
Wetlands Protection Act would significantly augment enforcement
provisions under Federal law. | B

Regarding the matter of delegation., or ‘“state
assumption" of the Federal 404 Program, 1 personaily would be
delighted to see the State of New Jersey authorized to run the
Program in State-regulated waters,’since only one other state
in the nation, Michigan, has so far assumed this responsibility.

The philosophy behind the concept of delegation is
that the states are closer to the problems of concern and, more
often than not. are capable of doing a first-rate job of
regulatlng and enforcing both state and Federal law. '
', The Environmental Protection Agency concurs with thls
idea, and stands beh1nd the states in taking those legally
assumable programs. . ' ‘

Tonight 1 will 9outline the Federal role | in
.administering the 404 Program; highlight progran ‘transfer
requirements; lay out the time frame for state assumption; and




tell you where New Jersey stands ‘toward meeting the Federal
requirements. , . o

, - The Federal Clean Water Act gives EPA the authority to
approve and oversee state assumption of the 404 Program.’
specifically. the EPA regulations under the Clean Water'net _—
40CFR, Part 233 -- allow for a state to assume the‘reQulétiou
of inland wetlands and waters that are non-navigable and
non-tidal. However. the Corps of Engineers must retain
- authority for navigable and tidal waters; and their adjacent

wetlands. _

EPA regulations under the Clean Water Act defines
wetlands as meaning -- and quuote - “Those areas that are
inundated or saturated by surface or groundwater at a frequency
and duration sufficient to support -- and that under normal'
circumstances do support -- a prévaience of  vegetation
typically adaptéd for life in saturated soil conditions." End
of quote. ' ' N

Wetlands are areas of great natural productivity.
hydrological utility, and environmental diversity. providing
natural flood control, improved water quality, recharge of
aquifers, flow stabilization of streams and rivers, and habitat
for fish and wildlife resources. The protection of wetlands
has been identified as a priority issue by EPA at both the
natlonal and regional levels.

Without strong protection, this vital resource willvbe
lost, bit-by-bit, to illegal dumping. to thoughtless filling
operations. and to badly planned development. '

EPA and the Corps of Engineers share responsibility
for implementing the Federal 404 Program. The Corps of
Engineers issues permits for the discharge of dredged orrfill
material and EPA = reviews and comments on_ all permit
applications received by the Corps. v

But, EPA's authority is broader than just review. The
Agency has the power to prohibit or restrict the use or any -
disposal site, even if the Corps intends to issue, or has



._already issued, a petm1t.
. , Most relevant to tonlght's discussion is the fact that,
EPA has the respons1b111ty and authorlty for delegating and
overseelng state 404 Programs.

| 1 would now like to lay out the major requi:ements andr
the time frame for state assumption of 404 Programs. The Clean
Water Act requires that a approvable state 404 Program must be
at least as extensive as the Federal program in terms of
jurisdiction, environmental criteria, and enforcement. EPA may
not approve a program administered by 1levels of government
lower than the state;' 'Local governments may play a role in
.petmit review and certification, but the state —must be
responsible for. overall administration, permit issuance, and
enforcement. | _" ' | .

Also, a state 404 Program must be applicable to the
entire state. Specific geographic areas, such as the Pinelands
or the _Hackensack‘,Meadowlands.b for example, may not be
eicluded HoWever. different state agencies may operate tne
program in certaln areas. '

There are five key components to an assumable program:

" First, any and all pieces of a state ptogram must be
at’least’as stringent as the Federal Program.

Second, the state definition of wetlands must be at
least as inclusive as the EPA definition.

Earlier, 1 stated how the Federal government defines a
wetland. The determination of whether wetlands are subject tn
protection is made on the ~basis of vegetation, soile,' and
hydrology. If the program is transferred, the state would make
these determinations with EPA oversight.

Third, state programs must also regulate all
discharges of dredged or fill material into State ‘tegulated
waters, as defined by the Clean Water Act. In simpie terms,
the definition of State regulated waters‘,amounts to those
waters that are nou—navigable'and non-tidal. Examples could be




an intermittent stream, a small creek, or a tributary-abo?e the'
headwaters of - a larger waterway. The point is that a. statef
assumable program will include not only the protectlon of
-wetlands, but will also 1nc1ude regulation of those areas no'
longer under the jurisdiction of the Corps of,Engxneeraewhen
delegation occurs. Partial program transfers are not allowed.

A fourth requirement of an aéeﬁmable prograh‘ is
adequate permit criteria. Environmental review Criteria must
be as stringent as the Federal criteria and conform to 404B(1)
guidelines. ~ The permit - process must allow fOrb ‘public
participation.. In addition, state 404 Permits must have fixed
duration: They may not be issued for more than‘fivefyears at a
time. _ _ '

~ The £ifth key component of a state ‘program is
enforcement. The state must have enforcement powers, comparable
to the Federal enforcement powers under Federal law. These
include the authority to assess -- or to sue to recover -- in
court, civil penalties, and to seek criminal remedles |
' Civil penalties for violation of permit conditions
must be assessable at least up to $5,000 per day of reach
violation. Criminal fines must be assessable up to at least
$10,000 per day for each‘violation; and criminal flnes against
any person who falsifies a statement in any notice or report
-required under the 404 permit must be assessable at least at
$5.000 for each violation. ' '
) I would like to comment also on the issue of overlap.
I don't be11eve that an overlap of State and Federal progranms
/w111‘ necessarily amount to extra paperwork and delays for
permit applicants. As you know, the New 'Jersey'-Coaetal
Wetlands Permit Program presently overlaps with the‘Corps 404
:Program. In fact, the state program works so well, it augments
~ the Federal program for the protection of coastal wetlands.
' I1f the State Legislature passes  a bill that
encompasses more than the requirements under the Federal 404



Program., then some overlap between the State and the Corps

prOgramsAWOuld result. There also,could be a temporary-ovetlapl
- of .state ahd Federal _responsibilities regardless ,of . the
_extensiveness of an enacted Freshwater Wetlands Bill. :brhis
would occur as the state program gears uo and is gradually
phased'in. Exactly how the program is phased in would affect

the exteot of overlap ‘In any case, the 1ssue would be

addressed in a memorandum of understandlng between the state

and the Corps of Engineers. _ :

In all likelihood, ‘there will be some overlap between
the two programs, and 1 share your concern that unnecessary
'duplication be avoided. But 1 do not think that a temporary
overlap of respon51b111ty will be overly burdensome.

I would now like to take a few moments to descrlbe in

81mple terms just how the program would work after it has been
transferred to the state. As is the case with the program now
administered by the Corps, EPArwould‘maintain program'oversight,‘
after delegation occurs Also, EPA would habe the opportunity
to review and comment on every permit applicatiOn under
consideration by the state. Of course, we would not get
“involved in every permit application. Any comments ‘we made on
‘a permit, however; st be passed on to the state w1th1n 90
days of the receipt of the permit.
A memorandum of understanding between New Jersey and
EPA would spell out exactly the types of applications on which
EPA would waive reView altogether. Initially, we expect that
EPA oversight would be close. . But, as confidenCe in.the state
program grew, oversight would become less restrictive. |
’ ‘As is also the case right now, ultimately authority to
issue or deoy a permit’application would continue tobrest with
EPA. EPA - would, however, work closely with the state to
'resolve ‘any objections raised by the agency or any other
Federal agencies through EPA.
’ To give you an idea of the time frame for state




delegation, a few assumptions must be made: o ,
The first assumption is that the state submits a
complete delegation package.’ I will explain what the contents
of the package must include in a moment. ' -
| The second assumption is that the contents of the
package submitted are approvable. And the last assumpticn~is
‘that EPA makes a determination to approve kthe 'state's
application after fully considering public COﬁments and
comments by other Federal agencies. | '
| Our best estimate, given no significant snag in the
process I've describedrv is that delegation " could -occur
approximately 12 months from the time the completed'application
package 1is received. Although state legislation enabling
delegation is key, there are several other components cf 'a
~State 404 Program application package. This package must
include: A letter from the ~Governor requesting program
approval; a complete ©progranm description,‘.including' staff,
costs, efunding, and enforcement compliance: an Atto;ney
General's~statement_1aying out the statutory authority enabling
the state to assume the Federal program; a nemorandum of
understanding with a regional administrator laying out the
workload to  be assumed - and how the workload and
responsibilities will be shared; a memorandum of understandingk
with the Corps of Engineers describing state regulated Watersv
and how the transfer vwill ‘actually take place -- in other
words, how it will be phased in:; and, finally., copies of all
applicable state statutes and regulations
- The time frame for assembling such a package is pretty
much up to the state, given that the first major step toward
delegation is assembling a completed package for EPA review.
If the state so chooses, it could expedite the process by
starting to assemble the package right now. v
Perhaps the biggest issue occupying all of us is ‘the
enabling state legislation. This is not the proper forum to go




into a point-byfpoint review of the two bills before you. I'm
not prepared tonight to go into detail about them. However.f
after having my staff rev1ew both 1eg1slat1ve proposals.v

A-2342 and A-2449, and after meeting separately, ‘both f"i?h
Assemblywoman Ogden and Assemblyman Penn, our positionionlthese
_bllls is that neither one, as it stands, would enable!state
"assumption of the Federal 404 Program. - ‘2_’ '

| The real issue before the Legislature -- as 1 seeiit
-- is whether or not there is interest in having the Clean
‘Water Act ‘Section 404 Program delegated by EPA, from the Corps
of,Engineers to the State of New Jersey.

Several states -- New York is an example -- decided
not to seek delegation at this time. But, if New Jersey does.
want delegation, the issue is not one of overlap, because 1
believe that can be taken care of. The issue is also not one
of cOmpromise because neither bill before you is completely
- adequate to allow us to delegate the program
: So, the real issue is whether or not you 'want the‘
program. 1f you do, then in my opinion it w111 require both
sides to;sit together and fashion another bill. 1f the real
interest here is delegation, and if both sides are interested
in developing a bill which meets the requirements of
delegation, I will gladly offer the time of my staff to assist
you in ensuring that the language in the bill is . adequate for
our needs. | o -

~~ What I cannot do with my limited resources is to offer
to review one individual bill after another until someone can
develop a strong enough coalition of support to push it through
- the Legislature. I do not think that'would be a productiVe use
of time for any of us. ’

If delegation is not the obJective, then the bill you
deVeloped can simply be a compromise of the two.bills before
you. While resulting in some overlap,bthis-approach would be
quite .valid and could 1lead to a more sensible and protective
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program than now exists. In the 'end, 'it's up to the:
Legislature to decide in which ditection it wants to go. :

, To the extent that EPA can be of assistance to you, 1
stand read to help. 1 appreciate the opportunity to 'appear
before you tonight and 1'd be pleésed,to answer'any questions.‘
Along with me tohight. I have .Matio DelvVacaro (phohetic
spelling), who is the Assistant Chief of the Marine and
Wetlands Protection Branch of our offices in New York. iThank
you very much. ' o ’

ASSEMBLYWOMAN OGDEN: Thank you very much, Mr.
Daggett. Do you have copies? Thank you very much, Mr.
Daggett, and if you have copies, we would appreciate’teceivinq
them for inclusion in the record. ' |

At this time, 1'd like'to introduce another member of
the Committee who has just arrived, Assemblyman Nicholas Felice

from Bergen County. We're very glad to have you here.

UNIDENTIFIED SPEAKER: And Passaic. He 'represents
Passaic. o | | - |

ASSEMBLYWOMAN OGDEN: And Passaic,'I'm sorry.

Assemblyman Penn, do you have any questions at this
point? | ‘ ' ‘ ’

’ ASSEMBLYMAN PENN: No, 1 have no queétions, Madam
Chairaan. I would like to thank Mr. Daggett for taking the
~time to come down here to appear, and also to offer his office
vto help -- that they might be of help to resolve this pressing

‘problem. , ‘
ASSEMBLYWOMAN OGDEN: Do you have any questions,

Assemblyman Martin? ,
‘ - ASSEMBLYMAN MARTIN: 1 have just one question. So 1
ascertéih correctly, if either one of these bills were passed-
in their present form, there'é no question in your mind that
404 permanent approval of,the Federal government would still be
required separately from any additional permit process then
required by the State DEP? '

11




~ MR. DAGGETT: Yes, the bills in their present form —-
if passed, wouldn't be sufficient to allow deleqatlon of the
program. Keep in m1nd though an ‘important point ftorl
~remember: By shifting the delegation u1t1mate1y from the Corps
~of Engineers to the State of New Jersey -- if that's what the
final goal is and what transplres'—— it will st111 mean—-l I
mean, the role of EPA doesn't shift. The role of EPA will
still be an oversight capacity with respect to the State.'.All
that it does is to transfer the authority to-issue the permits

from the Corps of bnglneers to the State of New Jersey. while

EPA st111 retains the over81ght role. ,
' ASSEMBLYMAN FELICE: Mr. Daggett, I'm sorry. From
- what I understand -- I got here a 1little late -- the'gist of
what you were saylng is that you could live w1th a compromise,
or a combination of both bllls, is that co:rect? -- in other
words, if both were passed this evening.

)  MR. DAGGETT: Yes, in a sense, I could live with it.
"But 1'd really have no role ih that, in the sense that it
WOuldn't allow for delegation, it just would mean that there
are -- as Assemblyman Martin mentioned - two separate
programs, essentially. There would be the 404 Program, as
administered by the Corps of Engipeers, and there would be the
State of New Jersey program, as developed in the comptomise

bill. | , -
' ASSEMBLYMAN FELICE: But it would be a step in the
rlght dlrectlon? | '

MR. DAGQETTi Oh, absolutely., in the sense that it
would certainly pfovide, I think, more protection than exists
now because we are ‘1imited.r in particular, in our areas of
enforcement.‘in that -- as you know -- we have a limited number
of tesburces. If we hadva separate progtam going, there would
be thét additional review, if you will, and the additional eYes
taking a look at illegal or un1ntent1ona1 £ill that might be
going on. '
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ASSEMBLYWOMAN  OGDEN: I too, Mr. Daggett‘. would _like
’to echo the sentiments that Assemblyman Penn expressed. ,we-te
grateful for your making_the trip here this eVéning. and also
for all the time 'thatv you and your staff’ have_.put_‘into
(indiscernible) as in‘both,the bills, and for coming upfwith
these five points that you say are necessary in termsv of
fashioning an additional bill, taking parts of both of our
bills and coming up with something that would be apptopriate
for the delegation. o o

I believe that Jack Penn has stated on a number of
occasions -- and I certainly have -- that'delegation is one of
the prime gqals that we have, feeling that the State of New
Jersey'has——v Without casting any aspersions on the Army Cotps.
but our own State has a better knowledge bf what we, in New
Jersey, want, ‘and we feel that -- particularly in view of
you're saying that there's a shortage of personnel -- we could
deal in a more timely fashion with these pérmits.

The thing that does concern me-- And I just wanted‘;o
ask a coupie of questions about’itvbecause 1 would like to see
no overlap whatsoevef, if that's possible, no duplicatidn,kif
that's poésible. As I understand it, you would always have the
ultimate authority -~ assuming that we would come up ‘with a
bill that would meet with your specifications. The EPA would
always have -- what? -- a call-up review, or something 1like
that. Oversight would continue. But, you said that within a
12 month period that we could do all the various things that
~you cited, and then it would be possible that-- Say if we were
to have a bill that were passed -- say on January 1 - it would
not take effect until the following January, and during that
period we could deal with all these various issues that you've
outlined, such as a letter from the Governdr. the resources and
the staff, the memorandum agreement, and all the . State
statutes, etc. It could be possible that the State could set
up its own program and not have any duplication of permits?
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MR. DAGGETT: That's true in terms of the overlap of
'the-- From the time you pass the bill, if you want to put im a
provision}te now allow the Act to take effect, essentially a
’_year later. we could probably make it ﬁithin that year and
prevent the: overlap 1 would caution you to say two t’hings:,
- One, there's going to be some overlap anyway because, as ybu
know, the Corps has the title and the navigable,waterwayé.A'Se.
to the extent thatvthe final bill covers any of that, as well
as non-naVigable areas, then’there may be some program overlap.
With respect to the timing, if you time the bill so
that 1t starts in, say., a year, we should be able to make that
timetable, but I would encourage you =-- to thevextent posslble'
-- to put the program package together, or begin noﬁ.infthose}
areas that don't require the legislative approval to begin so
that ycu could have at least part of the program ready..beCause»
the faster you can get that full package to us, obviously the
faster we can act on the delegation. *
o ASSEMBLYWOMAN OGDEN: If there are no more questlons.
thank you very much
o . The next representatlve at the Federal level that I'a.
like to call up is Mr.,Charles Kulp, who is a_representatlve of
the Fish and Wildlife Service of the:U.s. Department of the
Interior. , . ‘ .
'C HAR. I, E S K UL P: Madam Chairwoman, members of the
Committee, thank you very much for the opportunity to come here
ton1ght and present the views of the U.S. Fish and Wildlife
Service on the two wetland bills be1ng considered.
~ My name is Charles Kulp, and 1 an the Supervisor,of
the Flsh and Wildlife Service office, and our main office is in
State College, Pennsylvanla. and we have another office in
Absecon. New Jersey, and our area of jurisdiction is those two
states. - | | o |
| A Regional Director Howard Larson (phonetic spelling)
regrets that he could not personally come here tonight, and has
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asked me to testify on his behalf.

The service was responsible, under the Fish .and
Wildlife Coordination Act of 1958, to investigate._report.-and
provide recommendations for the enhancement of fish. and
wildlife resources, including wetlands which may be 1mpacted by
Federal projects, and activities requiring Federal pe;mits or
licenses. During the past 20 years, our oftice has been active
in New Jersey providing reports on thousands of consiruction
activities requiring Federal approval. Many of those
activitiesb involved projects  having insignificant adverse
impacts to wetlands and were approved without vmuch.vproblem.-
Others, however, especially activities in wetlands) have not
fared as well. Federal efforts to. prdteot wetlandsv-are
" relatively new and have not been as effective as they should
- be. Enforcement of the law is lacking and hundteds of acres of
wetlands are unnecessarlly destroyed in New Jersey every year.
1 would hope that a State Wetland Law could help to rectlfy
that problem. » ‘

Nearly two vyears ago 1 testified for the Fish and
Wildlife Service at the public hearing on wetland legislation
then pending»before the Assembly. The Service supported the
need for State wetland legislation at that hearing and
continues to 4o so now. My professional experience regatding
wetland issues during those two years has only reinforced a
strong belief that a State administered program for wetland
protection is needed in New Jersey to complement the existing
Federal progranm. Pennsylvania has a very sound state wetland
_protectlon law that could be used as a model for New Jersey

The two .bills being dlscussed today dlffer markedly in
thelr approach for regulating wetlands Each bill has its llst
of supporters who claim their bill is superior to the other.
_ - Bill 2499, sponsored by Assemblyman Penn, does not
"regulate dredging, draining, pile construction, obstructions,
or tree cutting in wetlands. It exempts from regulation most
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’_iéolated'wetlands‘less.than five acres in siée._omits vetland
buffers, lacks a strict requirement for water dependenCY.hand
offers wetland mitigatibn'as an option to wetland avoidance.
' ) Bill 2499 also requires expensive large;sca1e7mapping‘-
of wétlands. development of a wetland ranking system, pbeides 
property owners with an opportunity tovsue the Départme@t 6f
Environmental Protection if they believe the permit decision
'constitutes taking of property.'and reéuires-that the COfPS'of
Engineers conduct all wetland‘ jurisdictional determinations.
Enforcement'penalties in>this'bill are weak and the act won't
~take effect untii the DEP assumes that Section 404 Permit
Program 'Afr.‘om the Corps of Engineers, a ,prbces_s which must be
approved by the EPA. | | . :
| The Penn bill provides for mitigation of wetland

losses through enhéncament or creation of wetlands *befdré a
'pﬁblic interest decision ‘is made by the DEP. The Service has
b'had much experience over the past decade or so with mitigation
‘for 1losses under the Federal Permit System. We bfind that
_mitigatioﬁ, although often recommended, is. an exttemely flawed
prbcess which is either not done at ‘all, often tradesvoff one
habitat type for another and, if successful, doesn't result in
replacement of all wetland values. Mitigation is aiso often
used as an excuse to avoid consideration of project
alternatives benefiting the public.

Examples of mitigation failures in recent years in New
Jersey include Hartz Mountain in the Hackensack Méadoﬁlands,
Timer Properties, Hartman & Hartman in South Jersey, the Mt.
Olive Trade Zone -- where an endangered plant was buried under
~ about 15 feet of dirt, and the Belle Meade project in the
Meadowlands. We would be pleased to provide the Committee with
more detailed information about the failure of mitigation in
New Jersey and elsewhere, if so desired. -

In contrast, Bill 2342, sponsored by Assemblywoman
- Ogden, regulates . dredging, draining, pile  construction.
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obstructions, and tree cutting in wetlands; isolated wétlands;
three acres or larger; specifies wetland buffers tanging'froﬁ.
20 to 300 feet; requires access to water or,wetland as a basic
project function; énd} requires mitigation of wetland -lbsses
only if the DEP determines 'thete is no prudent and fegsibie'“
- non-wetland site. This bill relied on existing wetland and
‘soil mapping and does not require a wetland ranking systeh or
afford unusual opportunity to property owners to sue the DEP if
they believe the permit decision constitutes taking of
property. Furthermore, Bill 2342 requires letters of
interpretation from ;he'DEPAto establish thét the site of the
regulated activity is, in fact, _iocated in wetland. Laétly,_
enforcement penalties in this bill are strong and the bill
becomes effective 180 days after enactment.
' Of the two bills, we believe the Ogden initiative
offers the strongest framework for regulating activities in
wetlands in New Jersey. It 'is  more comprehensive,
self-sufficient, effective, and enforceable, and it is 1less
expensive than the Penn bill. Therefore, the service suppotts
enactment of the Ogden bill. - '
Although we favor the enactment of 2342, there are
aspects of this measure which we believe should be changed.
First, State or Federally funded roads,vplanned and developed
in accordance with the National Environmental -Pblicy Act,
should not be exempt from provisions of the act. There is no
question that road construction causes extensive damagé to .
wetlands in New Jersey despite the National Environmental
Policy Act. current examples' include State Route 24, State
Route 147, the Trenton Complex, Interstate 287, Route 55, State
Route 18, and widening of the Garden State Parkway and the New
Jersey Turnpike. ' ‘ o
Second, we believe regulated activities on land under
the jurisdiction of the Hackensack Meadowlands Development
Commission should not be exempt from the act. Over a thousand
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‘acres of  wet1ands_ are targeted for destructlon if ”the_J
Commission .is to»fulfill its Master Plan. Act1v1ties proposedri
~in the HMDC area needs State review if the wetlands are toi;
remain for future generat1ons ' . '

' Third, we believe the minimum size limitation of three
areas on isolated wetlands is inappropriate. Wetlands of this
- size and location function just as well as wetlands'cenheCted
to streams or lakes. In fact, small isolated wetlands are
often sanctuaries for wildlife and men in urban\envirbnments.

~In  conclusion, the Service strongly recommends
enactment of Bill 2342 with the above changes. 'Further-delays'
will only result in unnecessary destruction of wetlands in New.
Jersey, and I urge the Leglslature to act on th1s matter as
_'soon as possible. Thank you very much. . ,
ASSEMBLYWOMAN OGDEN:  Thank you, Mr. Kulp. We'll
start passing the microphone. o

v ASSEMBLYMAN PENN: Mr. Kulp, thank youvfo: joining us
tonight. 1 just have a couple of questions for you. What is
the scale of mapplng now used? ' »

_ MR. KULP: We have the entire State of New Jersey
mapped under what we call The National Wetlands lnventory, and
I believe they used a one to six thousand scale. What we had
were the aerial photos, which were interpreted by experts. and
we go out and (indiscernible) the wetlands. ‘ .

‘ ASSEMBLYMAN PENN: In other wofds. your scale is one
inch equals six thousand? ' B S
| '~ MR. KULP: Yes. |
ASSEMBLYMAN PENN: That's a very fine scale, but 1
think -- if 1I'm correct -- that in the Department of
Environmental ProteCtion map, one inch equals two hundred feet.
With a scale of one inch equals six thousand feet -- a
pencil mark, wouldn't that just almost be a wetlands on a map?
' ASSEMBLYWOMAN OGDEN: Two thousand’feet. ,
ASSEMBLYMAN PENN: Oh, two thousand. You said six
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thousand. One inch equals two thousand. .

Another comment, if I can ask you about it: In your
testimony. you.talk about compensation for the taking of land.
You don't believe that a iandowner whose developmentAtightg are
taken away»should'reoeive any compensation? |

MR. KULP: The only thing 1 can say about that is that l
there is a very, very long case history in the Federal COurt on'
the issue of taking, and in every case it has never stood up
under Federal law. And if you would like to have'copies of
- that legislation, I'd be happy to provide it to the_Committee.

ASSEMBLYMAN PENN: I think we would 1like to have
copies of that. I think that's a very importantvconsideration,
of any bill that we were to enact in New Jersey.

“Mr. Felice? | |

ASSEMBLYMAN FELICE: i'll‘pass. .

ASSEMBLYMAN. MARTIN: Just one area. You referenced
part of the Ogden bill from last yeér, which some of us were
‘conce:ned about; it deals with highways. And one of vyour
comments was that the bill wasn't strong enough with respect to
the fact that highways that had received certain permlto should
continue to come under a new act. 1 don't know how familiar
you are with Route 24, but since Route 24 1is within thie
District, most of the people here today. 1 would assume, are
probably north of Route 24. But those who live within the
Chatham, Madison, and Florham Park area know that for close to-
'30 years, the Route 24 a;éa has been attempted to vbe tea‘ligne'd.
to get:out of theodowntown areas and provide an alternate route
into Morris County. : j ; )

:My question to you is a general one, but with our
interest in fish and natural wildlife, isn't there some concern
for the environment in which people live, and the fact that if
'we have these roadways reach the point where they're Virtually
inoperable during commuting hours, doesn't that also -- isn't
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that a cohéern-that we should be déaling.ﬁith as part 6f~our'
general environment? s o

MR. KULP: The fitst question you had about Route 24,
"1 am somewhat familiar with it. If you recall, there were
alternative routes that would have probably' hastenéd‘_the
construction of that highway project years égo. The?frwere
routes south of the existing finally Selected r6ute'across thg
'Wetlénds. _Not only that, but that = went 'throﬁghv a
(ind19ce;nible) process, and many, many agenciés did recommend
an alternative route. But, when you really 1look into_it; the
DOT bought the right-of-way inV1968. s0 you know darn'gobd'and
well they weren't very serious about any alternative rou;e,A:
regardless of the National Environmental Policy Act.

Secondly, we‘certainly are concerned about the public
because that's the entire thing that we're concerned about
also, except that when we reguiate water quality, for example,
'in the United States, it is to protect the water quality, and
it is for the public also so we'll have a resource in the
future to think about. And it's the same thing with wetiands
in New Jersey; With the bulk of_devélopment,pressures that you
have, and the lack of a State protection and an effective
Federal system, you won't have any wetlands. You won't have -
any streams flowing in this State in a few years.

, I'd like to point out thatsmy'in;laws have  lived on
Long Beach 1Island, New Jersey, for the past 30 years, and I
know what people go to the beach for, and 1 know why they go to
Barnegat Bay -- because they like to fish and they like to .
‘crab, and they like to boat. And I think that in NewAJérsey
~without a strong State wetlands program, you're going to be
losing many, many more environmehtal amenities in this’State.
' ASSEMBLYMAN MARTIN: Thank you. |

ASSEMBLYWOMAN OGDEN: Mr. Kulp, in your statement here
you come down rather hard on mitigation, the process whereby
the devéloper.‘in ekchange for invading the wetlands, either




builds new wetlands or upgrades the (indiscernible); or donates
wetlands in another aréa. Exactly what is it that you find so
objectionable about m1t1gat10n?

MR. KULP: In a litigation policy, the fist thing you
should do to reduce damages is to avdid"them in »thé first
place. So, what we're looking for is to-- Rather than puttlng
up a house and filling in (indiscernible), and putting a house
out there which is also going to be damaged by storms, Yyou
shouldn' t put houses in the wetlands.

With highway prOJects. or anything, what you should do.
first is to avoid the aamages, and then the next'step is you
look at what the unavoidable damages‘are. and then you mitigate
for those. ' ' ; a
| Again, 1 can provide you w1th a copy of our mltlgatlon
pollcy if you would like. ‘ ,

ASSEMBLYMAN PENN: In other words, Mr. Kulp, you do
feel there are times that mitigation is desirable and
necessary, is that correct?

MR. KULP: There are some cases where it's 1nev1tab1e,
but I think 'the main point is  that you wouldn't have to
mitigate if you aVoided it in the first place, and 1 do have
many, many examples of that also. ‘

ASSEMBLYWOMAN OGDEN; Thank you very much, Mr. Kuip.

"If you could supply us with your paper on mitigation -- your
policy -- we'd appreciate it. Thank you. '
Just one other question. You praised Pennsylvania as

having a model that we should look at. What does Pennsylvania

~do in terms of mapping? _
MR. KULP: Most of Pennsylvania is also ‘mapped with

using the National Wetlands Inventory. The only sections that
‘aren't mapped are the central part of the state, and that's
really a matter of money. New Jersey was mapped early on
because it is a high priority State with a coastal wetlands.
Central Pénnsylvania is a very mountainous area and, from our
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VStandpoint was'not a high priority item. 'However. if'we_get
money from various agencies we can have that done. . Jlr
I just want to-- By the way, we used the Inventory‘
Map. The State DER 1s respon31ble for disseminating those maps
and any developer can just write to or call DER and get coples”
of those maps for a very limited fee.
B want to just expand somewhat on the state permit --
the State of Pennsylvania permit system. if you will.i‘_The
State. of Pennsylvania has a very broad-based wetlands
protection law, passed in about 1978 -- I think 1t was’-- and
it ﬁas‘enforcedfin 1980. It's broader than the Federal lav.
It covers all wetlands: in the State, regardless 71f they re
isolated or not. It has a water dependency stipulation. and it
also covers draining, whereas the Federal law does not. We
meet with the State every"monthb to look at all the State's
'permit systems, not only the Fish and Wildlife Service but the
Corps'of Engineers, the EPA, and the State agencies meet every
month. We look at all the projects. We do the field work for
them, and we comment on the State permits,_ and that usually
- solves the problem before a Federal permit is even applied
for. So, 1if 'there's no ’permit system really, there's no
" problem in practice. ’
ASSEMBLYMAN PENN: Could I ask you one more Question
'on that? Don't you feel that a scale of one inch equals 2000
feet is a very difficult scale to work with in any sort of
aerlal photographing to define wetlands?-' :
B ' MR. KULP: Well, these aerial photos -- I thimk 1 got
vmy figures mixed becausell think they're like 6000 feet, or
something. But in actuality we have found that in the national
“inventory maps they're probably -- in most cases =-- 95%
accurate. There are some errors in interpretation when a
person is looking at an aerial photograph. When there is a wet
field, for example. it might show up in the photograph as
water.'and that's why we need a ground troop We go out and we

22




groundwork these areas so that we can verify if theY are
wetland or they are not. But, in most cases, the wetlands maps
are extremely accurate{b ' ”

ASSEMBLYMAN PENN: When you groundwork, don't you work
at a scale of one inch equals 200 on your groundwork? ‘

v MR. KULP: The groundwork is this actual observation
on the ground. We go to the site and we take' the aerial
photograph with us, and we can tell right from that line pretty
well where we are, and also what type of wetland o

As 1 mentloned,_ ‘there are some errors - that
occasionally pop up, and there might be a line one way or the
other of 20 feet or 30 feet, but, on _the_ whole. they are‘
extremely accurate. ‘ _ . v :

ASSEMBLYMAN FELICE: Just one quick question.’ 1s
there any crossover between the Federal and the military. We
all know there's a tremendous amount of mapping being done in
“our country, both | by satellite, infrared, and other
technologies, and vthe military. ls there any crossover in
getting some of their -- to use some of their facilities and
maps to supplement what we have already? ' _

MR. KULP: Well, 1 think there are because we also use

some of the military maps -- some infrared, some high altitude -

photography, and that type of thing. But, it seems to me that
you don't have to map New Jersey all over again because it's
- already been mapped, and it's very accurate. So, 1 don!t see
any sense in going out and remapping the entire.State.-because
it's a very expensive process, and it's already done.-

ASSEMBLYMAN FELICE: I was just talking about the new
technology that wasn't available 10, 20, or 30 yeats ago. ‘The
mapping shows a different type of terrain if we visualize this
is in a black and whitevphoto. | ' '

ASSEMBLYWOMAN OGDEN: Thank you'veryvmuch. Mr. Kulp.

Are there any other elected officials, either county,
members of council, mayors, or anyone who would like to apeak
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‘this evening? (no response)
Then we will go to the organ1zat1ons. From Middlesexf;
County we have Mr. James Callahan. the President —-‘ or is:
'someone here speak1ng for hlm? Is it Steven-— 1'm sorry. 1
can't read this. .
(At which time witness pronounces his name)
S TEVEN R S EKEI A: RAssemblywoman ogden,
Assemblymen Martin and Felice, President Callahan couldn't be
here tonight. As you know, it was stated here he is the
President of the Middlesex Couhty Building Tradea. and 1 am a
delegate to the Middlesex County Building Trades, and as you
know we,have.some labor people here tonight.: |
_ The reason I'm here is to speak for labor. My name is
~ Steven R. Sekeia. I am the President of Local ‘Union 358, IBW.
~1I'm also a delegate to the Mlddlesex County Bulldlng Trades,
and I'm an Executlve Board member of the Central Labor Body of
Middlesex County. , . ‘
o The statement that I would 1like to read to this
Committee is from Business Manager calahan, who is also
President. _
The Middlesex County Building Trades Council is an
organization dedlcated to the promotion of a sound and prudent
building construction industry within the State of New Jersey,
| and especially Middlesex County, naturally. »
This entails both the recognition of the economic
benefits provided by the cteation of new jobs and rateables{
and a recognition that we need to preserve the integrity of our
environment. ,
It appears thus far that the witnesses- before this}.'
~Comm1ttee have fallen into groups -- those who have been termed
environmentalists and those who have been termed developers; 1
come before youvthis evening to speak for the labor_g:dup. for
it is the»labor force that will feel the impact of the wetlands
legiSIatiOn most directly and most severely. 1f the Ogden
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bill, in its present form, becomes law and"development ‘is-
effectively stopped, or -- as some have suggested -- redirected
into rural areas, jobs will be lost .

' It takes no great degree of sophistication tograsp
what this means to our ~workers, their families, and to our
economy as a whole. We do not suggest that there should not be
a wetlands preserVation iegislation.' We'all.support wetlands
preservation, but in a manner that ‘protects our jobs ‘and
industry, our families and our homes as well. o

A-2499 recognizes that in the grand scheme of things
the protection of jobs and the maintenance of a thriving
economy is as much in the public interest as is the pretection
of the wildlife, waterfowl and native flora and, therefore;
requires the DEP, in considering whether a proposed activity is
in the public interest, to weigh 1its economic value, both
public and private, to the general area. ’ .

. It would be foollsh and shorts1ghted to assume an a11
or nothing approach to wetlands preservation. In the midst of
the impassioned testimony I've heard from some crities of the
Penn bill, we have lost sight of the fact thatbA—2499 is a
tough wetlands regulation ‘measure. It vests authority over
wetlands squarely with the New Jersey Department of
Environmental Protection, not with developers. 1t establishes
a permit process in the DEP, designed to meet Federal standards
not aeveloper standards. 1t contains a penalty provision that‘
may be summarily enferced. It places the burden of proof on
the applicant to demonstrate to DEP that permit requirements
have been met. Lastly, it permits issuance of a permit unless
the DEP determines that the permit is in the public interest.
Therefore, it is a balance that will work for all of us, and
only the Penn bill strikes that balance.

And, gentlemen, as I said, this is a statement from
our- President of the Middlesex County Bulldlng Trades, and 1
thank you for allowing me to speak tonight. I hope everything
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_ »will be clarified.' (applause) N o

'ASSEMBLYWOMAN OGDEN: Do you want to pass the mike?
When I sald at the outset that 1'd 1like everyone toh'
h refrain from clapp1ng. 1 really mean it. Unfortunately, I
don't have a gavel, and thatvclapping was §0 loud you'probably‘
wouldn't hear the gavel anyhow, but please. from now’on. do

refrain -- whichever s1de you're on.
' Next on the 1list we have, representing 'the‘ Upper
Rockaway Watershed Association, susan Shaw. Is she here?

(affirmative answer) o
S USAN S'H AW Ilm representing the Upper Rockaway_River
Watershed Association, who supports‘the‘Ogden—Lynch Freshwater
Wetlands Bill. 1 have also completed an exten31ve paper on
‘freshwater wetlands as part of my master's degree 1n ecology

Section 404 of the Clean Water Act only prohibits
projects in wetlands that would not be in the public interest.
It does not regulate act1v1t1es occurring outside the wetland,
although the act1v1t1es may destroy or 1mpa1r the function of
the wetland. It does not offer protection to wetlands from
destruction by draining, damming or dredging, nor regulate
act1v1t1es affect1ng certain types of wetlands Thus, there is
a pressing need for a freshwater wetlands statute 1n New Jersey.

The values_of treshwater wetlands have been recognized
by at least six of our most progressive states who have adopted.
‘their own freshwater ‘wetlands protection statutes. - These
states are New York, Rhode Island, Connecticut, New Hampshire.
Massachusetts, and Michigan -- and Mr. Kulp just mentioned
Pennsylvanla ’ V - o '

" The Penn- Zane Bill 1s inadequate to protect wetlands,

as it regulates only those activities that are already
regulated under the Federal 404 Progran -- that is, the
dlscharge of dredged materials into the wetlands.

The Ogden Lynch Bill, as well as the six states that 1
have mentioned that have freshwater protection statutes,
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regulate other activities in wetlands that mayr impair or
destroy wetlands, such as draining, distu’rbance of the water
level, and placing of obstructions, whether' or not thef'
interfere with the water flow. Thus, the inclusion of ‘these
other activities as regulated activities isf of the' utmost
importance to protect wetlands. -

In order to preserve the ’ecological 1ntegr1ty of
freshwater wetlands, a buffer -- an area of vegetation .*'
'adjacent to the wetland must be protected from development.
This buffer, or wetland edge, is a transition zone bordering
the wetlands and a portion of the upland. Most of the states
that have adopted freshwater ‘wetland protection statutes have
recognized the 1mportance of the wetland ‘edge, and have
established a regulatory mechanism to protect it. '

In add1t1on, the New Jersey Pinelands Comprehen81ve
Management Plan prohibits activities within 300 feet ©of
‘wetlands in the Pine Barrens, unless the developer can
demonstrate that the proposed activity will not havevia
"significant adverse impact on the wetland. ’ '

Likewise, our New Jersey Coastal Management Program
recognizes the importance of buffer areas by regarding all land
within 300 feet of wetlands in coastal areas as comprising an
area 1in - which the need for a wetlands buffer shall be
determined.. Just recently, Rutgers University completed a
report on the importance of buffers.

The Penn-Zane Bill encOurages the creation and
enhancement of wetlands as mitigation measures, while the
ogden-Lynch bill does not. S

Firstly, legislation requiring or = encouraging
mitigation may deflect, or blunt efforts to preserve wetlands
by proffering a trade of restoration. Mitigation measures are
going to be viewed as a panacea to justify projects which
. result in wetland destruction. , B
Secondly, most available information on creation and

27




restoration of wetlands is for coastal tidal wetlands which are
easier to deal with due to the predictable and reliable natﬁ;e

ofithe hydrology upon which to build wetlands. For exaﬁple. :

athe study entitled, "The Evaluation of Art1f1c1a1 Salt uarshes
in New Jersey" is the first sc1ent1f1c ana1y51s of restored and
attificiaily created wetlands in New Jersey. The investigatlon
found that not all art1f1c1a11y created wetlands are successful
~and that the creation of wetlands is still in the experimental
state. ’ | |

' - It is 1mportant to note that the D1v151on of COastal
‘Resources w1th1n our DEP only considers ptoposals for wetland
destructlon and mitigation only when the proposed project must
require water access or be water oriented, has no feasible
alternative non-wetland site, and results in the minimal
alteration or impairment of the natural tidal circulation,
cohtour, and vegetation of the_wetlands. v

The Penn-Zane Bill exempts a multitude of maintenance
and repair activities that should not be exempted. but should
be handled under the general permit program which would be
‘established wunder the Ogden-Lynch Bill. ‘It has been our
experience that the maintenance and repair of drainage ditches,
for example, has ‘caused more than a minimal adverse
environmental impact on the wetland and thus cannot be.
considered a harmless activity. _

As . a Watershed Association, we are patticularly
concerned about water gquality and flood control. Vwithin'the
Charles River Watershed in Massachusetts there are about 20,000
acres of wetlands which the U.S. Army Corps of Engineets has
estimated provide $1.3 million in flood control benefits each
year The Army Corps has also estimated that flood peaks would
~increase by as much as. ‘1.2 meters in the upper and middle
~ reaches of the River if only 40% of the system's wetlands were
to be lost. | '

It has been our experience that the public usually
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bears the economic burden of destruction of wetlands, such  as

the prevention of flooding by means of channelization and thé
éonstruction of‘ dams, dikes and levees.'l‘and femezgencyf
assistance as a result of the flooding. | ' ' -

In conclusion, we feel that the Ogdgn-Lynch,Bili is
more effective in regulating éctivities that destrby or impair
“the values and functions_of fréshwaterfwetlands, Thank you.

ASSEMBLYMAN PENN: Thank you. Ms. Shaw, 1 have a
‘couple of questions. ' '

' MS. SHAW: Sure. |

ASSEMBLYMAN PENN: One, you talk about buffers. When
you talk about them, are you referring only to natural
’wetlands. orvwetlands that may have been created'by;mah as_wéll
as natural? ' v A
MS. SHAW: When you say man-made wetlands, what are
ydu referring to? : , v

ASSEMBLYMAN PENN: When you have mah-made lakes, you
have man-made drainagé ditches, you have retention ponds, you
- have a lot of different man-made types of wetlands which are,
today, considered wetlands. _ | -

MS. SHAW: Well, if you're referring to a drainage
ditch, I think that this bill would take care of the problem.
If you have a drainage ditch with some wetlands species, I
‘think this bill would take care of it. But, if you're. talking
abdut lakes, a lake should have a buffer to take care of it, to
protect the gquality of the water. So, a buffer would_be‘veky
important, and many of the State's wetland protection laws that
I had mentioned do provide buffers around their rivers.
streams, and lakes. '

ASSEMBLYMAN PENN: Man-made or natural. i

'MS. SHAW: Right. That's correct, a man-made lake to--

ASSEMBLYMAN PENN: Yeah, okay. The other question
dealt with-- We talked about repairing and working on the
various streams, perhaps-- Whether they be ponds or dams, and
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‘éo forth, they still go through a permanent process. ‘

At the last hearing we had a man come in from the
Mosquito Control Division, who dealt with-- He 'was '§ety'
concerned with the fact that under certain legislation that
they would no longer be able to open up and’have a cléanicold'
water, and ,therefo:e it would speed ‘up the spore,: énd .the
_mosquito problém would get far worse. The onlyAéontt61 ﬁe had
at ihat time was spraying into'the water some pesticides that
killéd the mbsquitoes. So, there are more things there, and -
theré's got,tb be a balance in here of some sort, and I'd like
" to know how you might go about that? .

MS. SHAW: Well, under the Ogden-Lynch Bill, as I
understand it, the maintenance and repair of the drainage
ditches for the Mosquito Commission would be takeh care of
under a general permit system. ’ ' ,

ASSEMBLYMAN PENN: But he didn't seem to think so.

"MS. SHAW: Oh. ' .

ASSEMBLYMAN MARTIN: Maybe I'll try Assemblyman Penn's
Biil in a different way. You did a study, I take it, which led
to your master's. degree 1in this area. New Jersey -- as 1'm
sure YOu're‘aware -- ‘basically allows local municipalities to
control most of their zoning, presently. Having served on a
Planning Board in Morris Plains, there were many concerns and
various competing interests that you run into.

' My concern would be, you have some municipalities
'where, hypbthétically' at least, when you start to deal with
wetlands and buffer zones -- especially when you start d;awihg
circles around wetlands -- you may, in a given municipality.'
take away much of the area for economic growth, and then you
run into competing interests, which is the need fbr low-cost,
medium - housing, perhaps playgrounds, and other kihds of
‘interests that the 1o¢a1 populous may want to have. . '

My question is a general one, and that is, in the
course of your concern -- and I share with you a concern for




preserving the open environment, and particulatly wetlands --
did you give any thought to the other types " of competing
1nterests as you take away more and more land from development?
MS. SHAW° When I look at a lot of the development in
Morris County -- a lot of the office bulld1ngs and the hotels,
etc., and housing -- a lot of it could have been clustered We
didn't. We have a 1lot of wasted, sort of open space. We
should be leaving the environmentally sens1t1ve land alone and
developing the more suitable land and . clustering the
development more. And, if you look at some of our:hotels and
office space, you'll see what I mean. You know, it could be
clustered, thereby saving the more environmentally sensitive
areas. ‘ | - » . ;
ASSEMBLYMAN FELICE: Some of the reasons that the
areas are where they are is because they are desirable to be in
that environment you speak of, and atmosphere. We cannot in

all cases-- I think looking at both sides of the coin, we
cannot say that all building will be in a cluster, or a
community -- a small community -- type of living. Most people

move into areas of New Jersey and Pennsylvénia so ‘that they can
have that open feeling and not 1live in clustered areas. 1

‘think there has to be a very prOnounCed balance, where people
~are not restricted, and to have that kind of~opening, and to

protect the environment. So, there's got to be a happy balance
here, and not just say everything stops heoause there:ate a lot
of people that-- And I know many cases that 1 get in my office
-- that people have bought land down in the areas where ‘they
are now considered wetlands, with the hope to someday build a
little home down there when they retire. And now, all their
years of saving and investing and hoping that they could
utilize that land -- which may people did, some for profit and
some for their own personal reasons -- that is all.being taken
awvay from them -- their little dream area.

So, we have to have some kind of a balance for those
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people too, rather than just going into mitigatien'.end
litigation. | | f L o
MS. SHAW: The Ogden-Lynch Bill will take care of it
with less problems. I B o

ASSEMBLYMAN FELICE: Well-- (laughter)

ASSEMBLYWOMAN OGDEN: Thank‘YOu.VMs. Shaw.

Next, I would like to call Jason Cortell, who I know
- has come allo,ng way tonight; and I don't want to keep hini.
longer than we need to. ‘ -

J A S ON M. C ORTE L L: ASsemblywoman  ogden,
Assemblyman Penn, Assemblymen Martin and Felice., ladies and
gentlemen. As a representative of both “the en#ironmental
cbmmunity and the development, I feel somewhét in a unique’
‘position because I speak from both the experience of a tra1ned
professional env1ronmenta1 consultant and an env1ronmenta118t
as well as the Pre81dent .0of an env1ronmenta1 consultlng firm
that deals in the development area.

7 I have worked on several major -- several highwaye.
including the ‘infamous Route 24. We'd 1like to discuss that
‘Qith you, Mr. Martin, any time, and some of the reasons why':
we're having it approved.

But, I'm here primarily tonight td ~discuss the
wetlands legislation that ie' being proposed ,here in New
Jersey. Let me begin by saying that unlike many of the other
speakers, I don't favor either bill. 1 simply favor a good,
quality wetlands bill which this State has needed for many
years. ’ - L
Unlike the Fish and.Wildlife Service representative,
on the other hand, since 1 have conside:eble}'personalv
experience throughout the State, we are not losing the wetlands
-- the streams, the iakes'-- at_such a rapid pace that unless
we do anything in the immediate future.‘ the State will be
without these resources. 1 think that's a hystetical and -
_nnnecessary' statement by a Federal agent, and I dbn't think
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it's appropriate for the ‘seriousness that both"‘AssemBIYUOnan,.
Ogden and Assemblyman Penn have put into this bill. ' . :

on the other hand, 1 think that there are some aspects'
of both bills that serionslyeneed to be rev1ewed. I don‘t feelv
that it's my job, because' I've looked at the testimonj‘\from
previous éresentations, some of which has alteady been
‘presented th‘ie evening byAt_he EPA in particular, and I"m"‘not
going to undertake a review of the deficiencies -- the pros and
cons of the bill. |

I would like to- focus on one area though that I thlnk
is of extreme importance, and that is the question of huffer
zones. Now, the previous speaker spoke on the value of buffer
zones, and I believe The Fish and Wildlife'servicefs Mr. Kulp
has spoken of them as well. They do not exist in the Penn
Bill, and I believe they exist in the excess in the Oéﬁen Bill.

_ Theze's been_»a great deal of talk over many years'
about buffers, and in some cases the quaiities of buffers are,
in fact, extremely important to the maintenance and the
qualities that we attribute to wetlands. On the other hand,
development appropriately designed and planned can be designed
within an area, in close proximity to wetlands, without
impairing those values which we seek to protect. And there are
numerous cases threughout the - State where good quality,
well-planned . development has not impaired the Qualities of
wetlands and, in many cases, they have enhanced them.

We have looked ser1ously at the problem of buffers,
and baelcally feel that buffers should be approached not from
the point of view of the land user aspect, which is found in
l the Ogden Blll. but - more w1th respect to what quallties the}
' Vetlands have and what we are trying to protect. In a 31mp1e
-‘eense. we have proposed -- and are here to propose - a-wetland
evaluation system, very simple, which follows both State and
Federal guidelines, uncompllcated and -- hopefully --
inexpensive to manage to put into effect. But basically,
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it's designed to protect those qualities which both bills feelh
in their preambles that wetlands protect. ' , .:_" 'H.”
»Let me briefly go through this. I know this is goingA
to be a long, hot evening, and I do not want to get‘intb;a.vaet
“technical discussion, Assemblywoman ogden, but let _mep,just‘
paraphrase some of the aspects of this proposal I'mﬂﬁdihg to
leave copies of it with you, if I may. | o
First of all, the proposed wetland classification that
we have developed for the State of New .Jersey includes - the
ranking system which‘is based, basically, on five eriteria; two
of which are project oriented, and three ofﬁwhich»arefwetlands'
related. ’ 4 -
- Project oriented criteria"pertain_.to the size and
extent of the potential wetland impact areag which means,
basically, the size and its location. Now, the size Criteria
exists in two categorles One. projects affectlng less than
one acre: end, two, those affecting those of greater than one
acre. The two' categorieo also compromise the local and
regional criteria. These include projects affecting either
isolated»wetlands -- or thoSe located above the headwaters --
'.and prpjects iaffecting wetlands contiguous to non-headwater‘
surface waters. Consistehtr with the U.S. Army Corps of
- Engineers Regulatory definition, headwaters refer to a point on
a non-titled stream above which the average annual flow is less
than five cubic feet per second. The remeining wetland
oriented criteria are based on surface water, flood hazard
‘area, and wildlife habitat classification. »

. Let me briefly go through these categories that we
have listed and then 1'll explain how they're used in the;
basic cr1ter1a estab11shed for the use of buffers. There are
three criteria again. Surface water, w11d11fe area, and wilad
habitat. Now, I recognize that this does not include all of
the major categories, such as evaluation of diversity of
habitat, but we believe that because we have hit on the three
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'key areas and the three ke? values to which we attribute to
wetlands, that we have in this effect brought together a very ,
simple and easy to manage wetlands buffer system. ‘
The first category under surface water c1ass1f1cat10n-
includes the following: - ' o
One, FW-1 waters -- those are State'controiled_waters.

within State areas, and FW-2 trout production waters and their
tributaries. Those categories that I have in category “one

would require the placement of a mandatory buffer of 100 feet.

Category two, undersurface ‘ water classifrcatlon
includes FW-2 trout maintenance waters, and FW-2 non-trout
waters, upstream of FW-2 trout production and.trout maintenance
waters. ‘Those would require a buffer zone of ‘50 feet. ‘

And, category three undersurface water would be all
other FW-2 non-trout waters, and that, by the way, makes up the
majority of waters in the State, and we don't believe that they
'requlre any buffers. o

Under flood hazard area c1a551f1cat10n we have three
categories, again similar to the first group. Category one
would be wetlands within the floodway of our encroachment
'lines, and those would be areas which would requirelavminimum
of a 100 foot buffer. » ' . '

Category two would be wetlands within the flood
fringe, or between the encroachment lines and the 100-year
flood plain boundary, and that would require a minimum of a %0
foot buffer. | o } ‘

, ' And, category three -- again the majority of wetlands
within the State -- would be wetlands not subject to'flooding
by the 100 year flood. . o 'v | - ,

| The third category would be wildlife habitat
classifications. Again;' category one, with the 100 foot
buffer, would be those existing wetland habitats that are on
the State and Federal endangered or threatened species list.

Category two would require, again, a 50 foot buffer
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and would be potent1a1 wetland hab1tat for State anad Federal

7 endangered and threatened spec1es in areas in which it 18
‘reasonable to assume that the range of threatened species are

11kely to extend. S _ _ Lo

| And, category three would be all other wetland
habltats which ‘would require no buffer zones. ' - ‘hd

Now, we have determ1ned that the 1mp1ementation of
such a plan, again, would be relatively simple. The reasons
why we have determined there ‘are two categories, one lese_than
one acre and one greater than one acre, is because we believe
| that the regulations, as passed, should comply w1th the Fedetal
nregulations in that category. However, we should mention that'
we do not believe that either buffers or wetland zones need be
protected. and “may be permitted for filling, sheuld .a site
study and analysis shows that, one, the wetland criteria
established for that area are not of a sufficient significant
area that they do not impact the wetlands or> those Valnes
pursuant thereto, and, two, that in selected cases, those
wetland features can be mitigated at an off- 51te area or an
on-site area by, in all cases -- preferably' within the ‘same
watershed -- the water and flood control protection. So we
feel that some mitigation should be allowed, and a buffer zone
system, somewhat different than that being proposed in either
of the bills. | , ' ' | :

And finally, we have -- basically - a system or
framework by which wetland review ef permits should " be
allowed. Now, that's relatively a simple system which
basically calls for the developer to identify the pro;ect and
to 1mmed1ately determ1ne if there is a wetland impact area.

‘ "Let me comment.iif I might on the question wh1ch was
raised by Assemblyman Penn in his question of Mr. Kulp on the
qua11ty of the fish and wildlife mapping. 1 know that is one
~of the main areas that the so-called tWo_ camps seems to be
fragmented on, and let me make my point. Since I come from
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Maésachusetts. I can say all of this. »I cén go back tonight,
no problem. ' ‘ o

" We have a stricter wetlands act, by the way.‘ in’
Massachusetts than you ha?e-proposéd hete. o '
; ‘Let me just say this: The quality of the mapping is
not the issue here. The qualit? of the information usedvin the
permit is the issue. Now, in many cases the fish ahd wildlife
mappinq and the information available through ‘the  soil
Conservation Service on the State and Feaeral_'level is
extremely valuable, and if you put all that information
together -- the wetlands data, the soils‘data, and the flood
data -- we have a good base to determine_where the ﬁetlands
ought to be, and I think that using the existing mapping is a
good tool to advise both local and State officials that ah area
'subject to dévelopment' is possibly gbing to be subject  to
wetlands permits. v '

Now, thevmappiqg is not perfect, and 1 think Mr. Kulp'
agrees to that, but 1 do feel that the intent of the mapping'

was not to be quite as accurate as Kulp mentioned. I think the
intent of the mapping is accurate and correct. 7o go to a
mapping system of one to two hundred -- even one to four
hundred -- would pose a tremendous economic burden on the State

and its resources. Just providing the base maps alone would
cost millioné of dollars, and take years -- if not decades --
to complete. Providing the information on the mapping would be
.an annuity to all the environmental consultants in the
audience, and while I think it would be great to myself and my
fellow consultants to have life-long workrmapping the wetlands
in New Jersey, the fact is that in each case of developmentbit
is going to be a second requirement for the developer to do the
mapping anyway because I'm sure that, just as 1 go out into the
fieid'to map wetlands -- or my staff does these'days -=- and 1
might meet with someone from the Absecon office, from the'Fish
and Wildlife Service, I can assure. you that we have a
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disagreement. on where that line of the wetlands will be. And I
think that disagteemént is heélthy and it's valﬁable..but ;hé,3”
fact is it does exist. It is not a perfect science, and,éven
at one to two hundred feet it is impossible to draw those lines
accurately. It must be done on a site—speéific'basis.'and.it
must be done in the field. o R A}J-
. Therefore, the map -- to go to the expense, and
basically to go to the cost in time, 20 years from now we will °
still be waiting for thpsévmaps to be completed. ahd I don't
 think that the purpose of this wetlands bill, to wait that long
until we get ah accurate set of maps, and even~then théy1wi1L_
be questionable, believe  me they’ will be. Thét's my little .
 speech'on mapping.' - ' _ o
A'_I'd like to just continue, and then I will conclude my
statement. We feel that after the site has been determined as
to whether it is less than one acre, or one acre of wetlands to
be filled, we then would likely determine whéther the category
of the wetlands -- as I mentioned before -- apply. Which
category? Would category one, with 100 feet, category two,
with 50 feet, or category three, with no buffers, be thev
adequate buffer zone that would apply? And then from that, we
coﬁld determine whether a pebmit would be required to, ,6ne;v'
£ill the wetland; two, fill the buffer -- or fill both; or.
whether or not the DEP felt that under the circumstances, based'
on the information provided in the permit, that a mitigation
plan was vappropriate. And, basically, Assemblywoman Ogden,
that is the approach that I have proposed here tonigh;Afof you
. to review, and, hopefully, both you and Assemblyman Penn will
look at this and read it, and take it into consideration.
Thank you. _ | | ‘
: ASSEMBLYWOMAN OGDEN: Thank you very much. We
appreciate all the thought and effort that you've given to this
subject. Thank you very much Mr. Cortell -- espeéially you
coming from Massachusetts -- for all the help you've given us
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to solve our problems here in New Jersey.

Mr. Penn, do you have any questions? : C

ASSEMBLYMAN PENN: 1 don't have any questions.' I'jﬁst
want to thank Mr. Cortell for coming down. His reputation haak
preceded him, and I wanted to be sure that your remarks made
here tonlght and your help are apptec1ated

ASSEMBLYMAN FELICE: I would also like to echo that
as a consultant engineer myself and knowing that some of the
problems that are involved. I think you've put some new light
onto the differentv‘buffer zones. 1. think that's very
important, as we all have a local and State land use. I think
that it's important we have freshwater lands. I think that's a
very important attitude that you've given us this evening.

B MR. CORTELL: Thank you, I appreciate it. '

ASSEMBLYMAN MARTIN: Mr. Cortell, obviously your
expertise is considerable. Just so I'm clear about something,
suppose I have a piece of property which has not been‘
identified in the past as obvious wetlands, how am I to know --
under your best thoughts -- about the process, that if 1 were
to apply for some type of site plan application that I ﬁould be
encountering the procesa of detefmining the whole wetlands
application process?- I mean, is there any way that somebody.
without hiring a consultant, would have some assurances of
know1ng that they're safe from this process?

MR. CORTELL. Assemblyman Martin, that's exactly what

this proposal is. We've used, for the most part, available
“information to develop the categories.  For example, in the
surface waters, we have used -- in the floodways -- information

that's readily available in mdst_municipal town offices with
’regard to floodways and with regard to flood fringe areas. So,
we don't feel that.anyone'has to go out and hire an engineer or

~a consultant to map that.

Now, if we're dealing'with the second-- Let me take
the second issue, and that is the question of endangered
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_species. We feel 'that's ‘an important issue. A 1ist ofev
endangered’ species is available at the Soil COnservatlon
Service, usually at each municipal environmental commission
office, and 1 think it's the type of thing that we couldb
readily make avallable, municipally in a wetlands package that
'would be provided on the 1local basis so that 1ndividuals who
are 1nterested in f1nd1ng out whether or not -- or ‘which.
'category their'wetlands were in, could eas11y refer to that
almost on a matrlx system. ’

; And then, the third category is the qua11ty of the
- feeding waters. That, again, is State mapped. Every stream in

the State-is mapped, and that is readlly avallable 1n most town'"

halls and c1ty municipal government _

So, I think -- for the most part -- the system we've
'applied and are basically |using, is readil§ ~available
information, and I think the reason why it served the function
of protecting the wetlands is because each of these functions
we have already designated by other actions as being something
51gn1f1cant we need to protect. o | b | ' |

If we protect for example, trout waterS, _We’ are
protecting water quality, and we Kknow FW-2 water for trout
maintenance is the highest of water quality, otherwise the
‘trout are not going to 1live there, and that's certa1n1y ‘not
'going to (indiscernible). And if we protect those waters. then
we protect the water gquality downstream. And the same is true
~of all the other categories. ' o »
' I don't know if we've answered all your quest1ons. but
let me just say this: I th1nk we could make that information
available very easily so that any individual can‘go and find
‘out whether or not he has' wetlands, and what category they
would be in. S , v W |

ASSEMBLYMAN MARTIN: Let me just take it one step
further. Those people who bought a house oftent1mes will find
out from the lending institution that they  require a
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certificate which determines whether they are. in‘a fiood zoné
or not. In New Jersey, I know of at least one company that for
$9.75 will certlfy as to whether or not you're in one or not. 
Do you see some system like that, for a small amount of money?-
I'm not as concerned, obviously, with the ‘big developex‘s
process; of course, he would have his consultants, and he would
have his engineers for his deveiopments. “But for the'smaller
person who is invdlved with one-acre or two- écres. depénding on
1egisiation, could you foresee some process like that which
would solve the problem? ’
~ MR. CORTELL: What I foresee is, in each municipal
office, let's say the 'planning board office, or the
environmental commission -- dependihg on the size of a
municipality here -- that a reference book or file, probably
- something prepared by DEP, would be available‘ that‘ﬂWOﬁld
basically have the necessary information for a person to
vqﬁickly go through a matrix to .determine whether or not his
property is under category'véne,f'category two, or category
three. And all that infbrmation,is available. It just heeds'
to be assembled and'put in an orderly'manner and made available
to the average public to use, and it would cost nothlng to do
it. That would be the real goal of the program. _ , ,
ASSEMBLYMAN FELICE: May 1 (indiscernible) I just
want to be sure I can tell my clients that. (laughter)

» ASSEMBLYMAN PENN: One other question you touched on
is the mapping. I think because cerfain bills refer
strictly-- I mean, certaln bills refer strlctly to the Flsh
and Wildlife map, but there are other maps available today:
The flood hazard maps, the maps used in. stream encroachment,
and there are county planning boards that have put together a
map of their communities, and all that. Those maps are readily
available, and most of them are at a scale of one to two
hundred or-- Well; that's the ones 1've seen anyway.

Could you envision putting together these maps over a
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period of time, not five years or whatever it means, and
‘eventually using those maps as a substitute for the etisting
maps, because I find them -- haVihg:éeen them many‘times,e{
totally inadequdte. One inch'equals is-- We can put 7on 'a'
pencil and you have a whole stream covered. . _ -

.~ MR. CORTELL: You're absolutely right. We would,;ike
to see mapping at any scale bettervthan thé_oné by the fish and

' Wildlife Service. As I've said, I think they do play a

valuable role because they do provide an indicator that a pieCe“
of property, or an area, or a zdne, may beﬂvsubject to
regulation. But, I do agree. I think that the municipalities
and even EPA could updafe maps, and provide 'additibnalt
information, so that we could have more accuraté maps. No one:
.would'ever argue against better information, that's for sure;
I just do not want that to be the substitute for real, good
field work -- I don't. I think everyone, including myself and
the Fish and Wildlife Service, would agree with that.

ASSEMBLYMAN PENN: I think we all agree to that.

ASSEMBLYWOMAN OGDEN:  Thank you. Mr. Cortell, 1
ander if you have any estimate;'beCause we're talking about
roughly 200,000 aéres of freshwater wetlands, of what
bpercentage of that would include your rare and endangered
.speciés._or within the range? I'm wondering what we're talking
"about in terms of proposing these buffers, whether we're
talking about the buffers -- ydu know -- in half or more of the
a:ea; or considerably less than that? Would you have any idea,
fot the three categories that you're talking about?

MR. CORTELL: No. ‘ :

 ASSEMBLYWOMAN OGDEN: All right. Then a related -

question is, with a maximum of 100 for a, say. priétine wetland
area with rare and endandered spécies, you would have, say,fa
regional shopping center with all of its activities really
extremely close, and it's hard to believe if you have an
activity that involves so much movement and runoff’and-cars and
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'people that'even a buffer of 100 feet -- whether that would be
of value under those circumstances. o ‘_,_' | ﬁb

MR. CORTELL: I don't want to give a speech here.‘vﬁs;
Ogden, let me'say this: There are other mechanisms, hopefully."
in piace that would protect the quality of the receiving stteém
and waters, other than the 100 foot buffer. But 'yqu, must
understand that the buffer-- Wetlands are a buffer for-ftesh
water. and while they have a function in terms of water
quality, in terms of flood prevention, and in terms;of habitat,
when you are talking about a shOpbing center, per se, you're
primarily talking about the effect of runoff from the shopping
center into the receiving waters. A 100 foot buffer-- 1 have
to make this clear. There are all kinds of buffers. There are
grass buffers; there are heavily vegetated buffers; there are.
deciduous‘t;ee buffers, all of which provide a different level
of purification of the water running across it. There can be,
believe it or not, a'hard clay buffer with nothing on it which
provides little or no protection to the buffer, even if it was
300 to 500 feet. So, the size of the buffer isn't really the
issue. _

'And I think, looking at the data that 1've looked at
in shopping centers, that a quality shopping center can be
built with proper drainage and curbing and direction of
drainage away from those valuable areas so that a 100 foot
buffer would be more than adequate to protect it.

I don't think we need to protect buffers by 500 or
1000 feet. In some areas I'm not sure that wouldn't be
required. If I had a very special species or a plant, like the
one that was buried under seven or eight feet of fill in a
shopping center somewhere -- that was referred to earlier --
I'd dig three miles around that if I could, frankly, and,I'dbbé
the first one in 1line to prevent the bulldozers from going in
to do that. But, in fact, we need to have buffers'that do
their job, and the wetlands protect water gquality and the

buffers
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do, and I think both of them together will do the job. I don't
think we need 500 feet, or 400 feet, or even 300 feet to do
that job. B | o o S
_ ASSEMBLYWOMAN OGDEN: Your emphasis is really almost
totally on water quality, and I think thatfwhen.ﬁ@‘ée talking
about the rare and endangered species,bwe}te also talkiné about
all of the activity that's occurring, let's say. in a shopping
center and the effect of that on what's going on in the B

wetlands. 1 think under those circumstances, certainly the
~very minimum would have to be, say -- :with - trees
(indiScernible) the plants -Q_youAcertainly couldn't_haVe that
open. o B ' ' o

Just one other question here. You were dealing with

buffers in terms of protection. of the resource, ang my bill is'
dealing with the resource -- or, is dealing with the planned
ac;iVity'and keeping it a certain distance away, depehding on
‘what kind of activity it is, from the freshwater wetland. Why
do_yon favor the proposal that you have, as opposed to what 1
have in my bill? , ' ' - o
’ MR. CORTELL: Well, 1 think the basic differences
bet&een Whatvyour bili proposes and what I'm proposing -- that
we know from real-time experience, from 20 years of dealing in
the development community, ‘that there is no way that you can
adequately determine a particular project beforehand, and what
'type of impact it's‘going to have. Now, if you have an office
building with a 200 foot buffer because of patking,:that 200
foot buffer because of the parking is not necessarily any mere
of an impact than a housing development with a 50 foot buffer.
And 1 don't think tnet you can adequately say that one tybe of
activity has a greater impact on a wetland area and the quality
of water and floodways and rare and ’endangered speeiee “than
another, and 1 don't feel-- 1I've never seen this, frankly.
I've looked at all types of development and been inVolved in
them. I can tell you quite candidly -- and I think it's been
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mentioned by Assemblyman Martin -- there are many’highways‘in
this State that are a lot closer to wetlands_than many of these |
developments that have proven to be a far greater,detettentvte
wetland quality than t-,he‘ developments that have grown up ‘and
are directly related to those highways. That's a phiiosophicél
point, I understand, but you know what 1‘m talking about., :

I think that, in fact, we also have to look at the
other side of the coin. I think that if you place your buffers
with the idea that you want to protect water quality. that you

.. want to protect rare and endangered species, that you want to

protect critical habitats, that you want to protect floodways
from be1ng f111ed and having flooding downstream, then it is
more 1mportant ‘that those criteria are the ones that yoﬁ
legislate around, and not legislate around what the potential
development is. And, frankly, it seems to me that a bill which
legislates against certain kinds of development tends to take
on the view of an anti-development bill. 1 know it's not, but
that's my objective opinion of the reasoning behind that kind_
of a use -- land use -- and 1 believe that there a number of -
checks and balances within the system that prevent . poor
development from taking place today. as opposed to what took
place five years ago. I know this isn't universal throughout
the State, but I think you'll agree that the development
patterns within the State are getting  Dbetter and the
environmental requirements are better. And each of these bills
-- yours, Mr. Penn's, and the slight revisions that I've
proposed -- all call for supervision and careful control by the
DEP.  So, none of this has taken place in a vecuum.

' ASSEMBLYWOMAN OGDEN: Just one comment about the roads
and 901ng closer to the wetlands from the shopping center. of
course, the reason there is that it is deemed that the roads
provide_transportation and they are in the public interest and,
therefore, the criteria for public roads is less stringent thanv

private development.
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MR. CORTELL: Ms. Ogden, just for the record I want
you to know that my firm did the environmental studies for
Route 24, and we did not reconmend the route 'thrOughz the"
"wetlands in Chatham. and Hontgomery Townships. And 1 can tell
you that, fact, by giving the DOT a carte blanche itov‘buiid
without restrictions,ewe are going to continue_to’have'highways
put through ‘the middle of wetlands when there was 'adeqhate
routes and adequate designs to go around those wetiands.- so, 1
don't think that highways should be exempted and I think,
quite frankly, the highway s1tuatlon needs to be looked at more
'carefully than your bill represents it does (applause)

'ASSEMBLYWOMAN OGDEN'_ I'm always glad to, hear how my
b111 can be strengthened. . (laughter) Thank you very much for
coming, particularly such a long distance. We apprecxate it.

Next, in terms of ‘being signed up here, is Yvonne
Maitland, representing the Norwood East Hill Watch. 1s she
here? (affirmative anewer)' ‘ - .
YVONNE MAITLAND: My name is Yvonne Maitland and
I am a'resident of the Boroudh of Norwood, Bergen County. I .am
the North Jersey Sierra Club representative for the Palisades
Preservation Coalition. I am speaking for the Norwood East
Hill Watch, a residents' group concerned with environmental
issues and the critical lands of the 151 acre Boy Scout’Camp'in
Norwood, the last remaining remanent of ancient forest on the
western slopes of Paiisades, This 1land, a gift to the Boy
Scouts from the Rockefellers is presently in Green Acres and
has been since 1979;n It was targeted for a Mount Laurel suit,
although only luxury single-family homes and townhouses are
proposed for the site. A ' ‘

-~ The East Hill Watch, concerned w1th the env1ronmenta1
‘integrityv of,.this tract.. was allowed to - 1ntervene on
environmental 'grounds in the Norwood—Mount Laurel case.. 'iv
would like to state here that we also objected :to low- and
moderate-income housing - going on at or near a municipal
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landfill, which was in_wetlahds and in a flat plain. 1 believe
we were instrumental in an alternate site being designated, '
ffree from these restrictions. ' »

It is interesting to note that the New Jersey Counc11
on. Affordable Housing in its proposed new rules states.__The'
Council shall exclude inland wetlands, protection of flat
hazard areas, and sites with slopes in excess of 15% -- the
first time the State has taken a position on steep slobes.*

The East Hill Watch wholeheartedly supports the Ogden
‘Wetland Bill, A-2342, a bill that allows far more. Just1ce to
the environment and the people of New Jersey. Builders and
developers are notorious for resisting and fighting any
requlations that prohibit or restrict deve10pment, but
safequards are necessary and laws are enacted for the greater
public good

Too many environmental 1nJust1ces have been allowed ‘to
take place in the past in New Jersey in the name of progress,
and the abuses continue. Moﬁey canhot be allowed to be the
guiding authority. True progress 1is working with and not
against nature, utilizing resources, such as inland wetlands
which ébsorb precipitation and gives us a free measure of
protection and flood control, provides food and. wildlife
habitat, eSpécially those of vplaht and animal threatened anad
endangered species. Destruction of «critical 1land deptives
pedple of an insight into the natural character of a region and
denies the public much of 1its natural heritage.' What are we
going to leave for the future generations?'

We present the 150 acre forest tract as an example of.
why we desperately need the Ogdeh—Lynch'bill now. The land--
The unique combination of steep slopes and steep ravines, laced
by many streams -- indeed the whole area -- is one vast’suppiy
.of ‘underground water, and supplies the Boy Scouts with all
their water needs in the adjoining camp in Alpine. ‘Some of the
streams feed the Hackensack Reservoir and some flow into the
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Hudson River.

‘The developer, in his initial plan, presented a
network of detention basins, all 42 of them, to hold back the

‘strong water runoff and, yet;'dur objections and ptevions'flood
hazard designations; shown on 1974 and 1976 food hazérd map§,
’;wete removed from the area.. Mr.,_Cortréll _statesﬁ théf.'éVery
stream ié mapped -- 1 believe he said in Néw_Jérsey. ”That is
certainly not the case with the 150 acre.traCt in camp Alpine.
The _exisvtence of pArist_ihe wetlands was éon_firmed by
Fish and.,Wildlifé. and naturalist author and environmental
- expert, John Sorao (phonetic spelling), deiineatéd’-:and
'teStified in éourt to ;hitty-plus acres of foréét:'wetianas.
ihcluding a lowland agrove' of bitter nut hickory wetlands; 
unusual in New Jersey. Many experts, including John Sorao,

have not only been impressed but astounded by the  area's

‘diversity,and'rich abundance of wildlife, and the area has also
been designated'v by the State and placed on ;he register of
natural areas. . . v .

Assemblyman Penn said at the last heéring that the
last blace he -- a builder -- wants to build on is wetlands,
and he reemphasized that. I want to disagree with him:. From
personal experience and- obse:vation, most builders will not
only build in wetlands but they will divert, fill in streams,
and build on top of them, sometimes denying even their

L

existence. To them, these are poor drainage areas, high water

tables,_and'substandard lots. A natural stream wiﬁh épice bush
and 'wild azaleas and geraniums and ferns Agtowing along its
banks is referred to by the engineer as a drainage ditch. It
is ripped out and, lo and behold, is transformed into a riprap
drainage ditch. It all depends on which side of the ditch
you're on. | o | |
It 1is development in ‘these areas of wetlands ahd
~streams that thé‘ most irrevocable 'damage occufs. We are
desperate-for a_strong bill. I would like to thank you for the
opportunity to speak in favor of the Ogdén Bill. Thank you
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very much. _ , .

(indiscernible remarks made from member of.audience)

~ ASSEMBLYWOMAN OGDEN: Thank you very much.

MS. MAITLAND: Thank you. _

ASSEMBLYWOMAN OGDEN: Mr. Robert Franklin. who is
Chalrman of the Economic Development Council. ,' - »
ROBERT FRANKLTIN: Chairwoman Ogden, Assemblymen
Felice, Penn, and Martin, I thank you for the opportunity to
let me appear before your group. I just recently retired as
Vice President of Public Service after 40 years of service with

that company, and of those 40 years, 1 spent approxzmately 25
years in the economic development arena trying to'promote'thew
State to get jobs for the people of the State of New Jersey.

_ ~Just over four years ago I had the honor of being
'appointed - by Governor Kean as Chairman of the New Jersey
Economic Development Council, which is an advisory group to the
Commissioner of Cemmerce of the State of New Jersey.

| About three years ago, the Governor appointed me as
Chairman of the New Jersey State Job Traihing Coordinating
Coudcil. which oversees the job training operations of all of
the local municipalities and counties in the State of New
Jersey.

These experiences have convinced me that wetiands
preservation and management goals, as well  as other
environmental goals, must be weighed against other important
and legitimate public - policy objectives Among these. and

foremost in my mind, is the critical and very real need to
.ensure job stability among our employed, and to create ‘new jobs
- to shrink the growing ranks of the unempleyed; particularly in
the industrial sector. | ‘ ’

, It appears that many who have watched and been part of
New Jersey's growth over the last several years are under the
impression that unemployment is not an issue before us. They
couldn't be more wrong. The problem has been underscored by
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- Governor Kean, - time and time again, and as Chairman of the
Governor's Economic Development Council I'm acutely aware of
that. As a matter of fact, in both terms of the Governor. he
stated the prime mission of his administration would be the
creation of JObS. ‘ |

| For thlS reason, I endorse the Penn Bill. 1 60'n0t~
believe that the need to protect our environment must conflict
with the need to ensure steady economic growth. Only the Penn
Bill, A-2499, will address both needs. - Only the Penn Bill
strikes the crucial balance. The Ogden ‘Bill would protect the

‘wetlands at the expense of the economy. Can we who are working
today deal so callously with our neighbors on the,bread line?

| Please consider all of the consequences of your
wetlands decision. 1 think Assemblyman Martin wss trying to
| touch on a point: Thereﬂwas more to the environment'than the_
“physical environment. There's the. social environment. When
you deal with a piece’of legislation, you've got:to deal with
how it affects the cities as well as the suburbs. It is the
economic environment that. 1 think, in the past year,_overlooked’
the other two environments, the social and economic
environment, and concentrated strictly on the physical
environment. I think there's more to it than that; We have to
look at the whole, broad picture. o

I thank you for»letting_me appearibefore You, and I'ad
"be happy to answer any questions you might have.
' ASSEMBLYWOMAN OGDEN: Are there any questions?

,  ASSEMBLYMAN FELICE: Well, 1 can honestly say --
looking at the side of-industry’and what they'vehdone ijx New.
Jersey -- that New Jersey, for many years, was,jpst known as
the chemical state and a state where all the toxic wastes;were
dumped, and so forth:; yet, I've known personally that the major
corporations in the State of New Jersey have 1led the’way in
helping to develop our environment in all aspects, and 1
commend them. I know personally many of the_corporations and

50




the utilities ére doing a lbt of épecial work that nOIOther
state in the country is‘doing to help our environment.

‘1 think that some of the points you brought up»abdut
balance, along with Assehblyman Martin, is something that has
made New Jersey what it is in the last few years as far as
economic development, as far as its tourism, and that all .
branches of private industry'havékworked together, and thét‘s
‘the direction we're looking to go in on both of these bills,
and try to get'the best information that we can before a vote
is taken. Thank you. - o , . L :

| ASSEMBLYWOMAN OGDEN: Thank you. Mr. Franklin, 1
really have to take exception to your comments when you imply
that my bill is against jobs and against the'eéonomy —e_against
economic growth in the State of New Jersey -- as it is not that
at all. When I have listened to Governor Kean speak, llhaVe
always heard him say that all we_need.to have is'a_balancé;
Yes, we do need to have economic development, but we also have
to care about the environment in'which it occurs, and the only
way we are all going to prosper in the years to come is to have
that balance, that we do not create economic development at the
expense of the environment, that we do not creéte environmental
regulations at the expense of jobs. It is a delicate balancef
that we always have to keep. o

But 1 think that New Jersey has been known as a State
" that has tough environmental laws. We're enjoyingvén absolute

boom time in spite of that,'-and maybe because of it. - The
workers who are out there know that the State of New Jersey
also cares about the health of the workers -- for instance, the
' right to know. And one thing that's key in terms of the
wetlands is the question of water supply-é- both quélity and
quantity -- which is related to the workers. It's related to

you. It's related to me. It's related to all of our children
and grandchildren who are going to be here in the decades to

come.
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so, I agree-ﬁith what everyone reaily_is saying. that
we're concerned with the total'environment of New"Jereey._which
means that we do have to have ‘a balance, but we have to make
‘sure that while we st111 have choices, that we are going to
protect the resources that we need for the future. becaﬁse"
without those resources in the future, our current economic
role is going to come'to a stop, and that's what 1 don't ‘want
to see, and that's why I feel strongly about this patticular
~bill. (applause) ‘ ‘
| MR. FRANKLIN: I did not mean to imply that you are
,enti-development{ I just suggested that the Penn:Bill.'in'my
opinion, is more balanced as far as economic development goes.
I think the State of New Jersey has done a tremendous job As'v
axmatter of fact, 1t's been recognlzed nat1ona11y wuthln the
last year or tvo.. This State, and two other states were
singled'out as states that have done an extremely fine job with
the environment. 1'm just suggesting that we've got to look at
more than the environment, and we've got to take a balanced
look at every action we take. o

‘Unfortunately, I've never found an environmentalist,
for example, 1in the ghetto. You know, they have different
problems So, we ve got to take care of everyone out there,
and there has to be a balanced approach. That's all I'm asking
you. . o '
_ ASSEMBLYWOMAN OGDEN: Thank you very much, Mr.
Franklin. (applause) | N

The Passaic River Coalition, Mr. Robert Myers,
~Chairman. o L o . ‘ ] |
DR DANTIETL VAN AP S: Thank you for this
opportunity to testify on the freshwater wetlands legislation.
I'm not Mr. Myers. Mr. Myers is our Chairman. He's in North
Arlington. I'm not sure if he's familiar with this part of the
basin, and he's obviously "lost. He never made it, so 1'11
speak for him. '
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My name is Doctor Daniel Van Abs. I'm the Technical
Director of the Passaic River Coalition. With me is David
Epstein, who is our Flood Plain Watch Coordinatb:. We will'be
speéking on just twd points: One is the buffers -- the eoncept
of buffer zones -- and the other is enforcement. |

The Ogden—Lyhch Bill strongly enderses the  uee of'
buffer areas to protect wetlands from development'impacts. ZThe
Penn-Zane Bill does not include buffer provisions, though
Assemblyman Penn stated at the last hearing that buffers do
have values in some situations. ’ ‘ '

Jason M. Cortell & ASSOCiates, as you've'heard. has
similarly endorsed wetland buffers for some circumstances 1nfa
report for Vantage Associates, a development firm. _

» Most development interests oppose Wwetland -buffers,
saying that, "There 1is no clear scientific evidence for buffer
zones." Clearly, the development community is split dn, the
need for buffer zones. Also. clearly., some members of the
development community are not aware of the scientific consensus
that is building on the need for wetland buffers. Several
states use buffer zones. Close to 40% of our own State is
subject to wetland buffer zone provisions in the regions
~regu1ated by the Pinelands Commission and the New Jersey DEP,
Division of Coastal Resources. ' _ ' o |

some of the confusion may derive from the lack of
understanding about wetland buffers. We often talk about the
mechanical benefits of wetlands. | Wetlands do store flood
waters at the surface and in the soils during the growing
season. -Wetlands often are groundwater distherge areas,
providing base flow to rivers during dry seasons. Wetlands in
the Passaic River Basin often cap valuable aquifers, preventing
aquifers from losing pressure and protecting them from
contamination. Wetlands also do serve to protect surface
waters from degredation from sediments and other pollutions.
All of these functions dependv on the thsical presence of

wetlands,
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but wetlands also play an ecological role. o
e Wetlands are ecosystems, biological communities of
plants and animals which function together in a unique web of
interreiationships.. Wetlépds tend to be developed last, and 80
,' are the final refuges for animals and plant's.,bo’t'h_ e’t;_;'dangere‘d
and common, which have been displaced or destroyed elsewhere.
Wetlands often are the sinks to which environmental ]insuits
from surrounding development flow and settle. The'New.Jetsey .
Builders Association has rec'ognized in its tevstiiinony "a_t the h
last hearing that wetlands have intrinsic',ecolegicalrkvalues, :
worthy of protection independent from their water quality and
flood control benefits. The environmental community recognized'
these intrinsic values near the turh of the century -- we
welcome the new awareness of the development community. '
Despite a common recognition of. wetland iralues, some
still ask, "Why buffer the buffers?" The ready answer is that
if wetlands are destroyed by human actions around their
perimeters, the value of wetlands in protecting water guality
and quantity will also be destroyed. iIn ad’diti‘on. the
intrinsic values of wetlands, such as wiidlifevhabitat, ean be
destroyed easily if buffers are absent. A third pbintvis that
wetlands buffers -provide some measure of protection against
human,intrusion once adjacent lands are developed., Therefore,
buffer zones around wetlands makes sense. ' -
‘There is a fourth reason for wetland buffer zones.
The wetlands ecosystem does not eome to a sudden halt when
wetland vegetation is no longer prevalent or predominant. A :
gradual blending of wetland and'.upland vegetation and animal o
species occurs élong the boundary between the two. This
boundary is called ‘the ecotone and generally has a greater
diversity of species than either upland or wetl@nd. It is
- important as a breeding area for animals which feed in
wetlands; as a'refuge from flood waters, as a link between the
uplands and the wetlands. As such, the wetlands edge is a‘
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valuable part of the wetlands ecosystem and should be protected.
_ The scientific evidence for wetlands buffer zones
exists, and is becoming more established with time. Researchv
continues, but several studies have pointed to the necéssity
for buffers. The research most freduently cited in New Jersey
is a model prepared for the Jew Jersey Pinelands Commission by
Roman and Good in 1983. Doctors Roman and Godd'cited’nﬂmerons
important roles that buffers play in protecting wetléhd values
and established the model which the Pinelands CommisSibn now
uses for buffer zohe delineations. . , k,
The New Jersey DEP review of the literature on
bwetlands buffers found that Niering and Warren, Karr ahd
Scholosser, Erman et al., and Johnson, all'have concluded that
buffer maintenance is critical to aquatic habitat and wetland
protection. Wetlands, with their intrinsic public values,
require the same level of buffer zones as streams oOr coastal
wetlands. o _' |
Shisler et al., in a recent draft report for the New
Jersey Division of Coastal Resources, prepared an extensive -
literature review with regard to wetland buffer zones. A cbpy_
of their reference list is enclosed. I don't expect you to run
out and buy all of these references; they're 10 pagés long.
| Several references merit special attention. Research
in oregon by Broderson indicated that a minimum buffer of 50
feet was needed to control the movemént of sediment, with a
maximum of 200 feet under conditions of steep slope and exposed
soil. Broderson, Thurow et al., Burton et -al., Clark, -and
Haussman and Pruett have all noted that multiple factors affect
the buffér ’widths necessary to protect streams or wetlands.
Shisler et al. conclude that "The general consensus is that as
the dégree of development 1increases, the need to provide
- additional vegetative buffer width increases. " They note that
Rhode Island, North Carolina, New Hampshire, Montana,
California, Washington, New York, Massachusetts, New Jersey,

55




and New Hampshire use ~buffer_ zones'dfor the protection _of"
surface waters and wetlands ' _ '. ‘

' The Ogden- Lynch Freshwater Wetlands Act prov1des for _
buffer zones which vary. accordlng to the degree of development’
proposed adjacent to the wetlands Both mlnimum and naximum
widths are established. The minimum widths ensure that the _
ecotone between wetland and upland areas w111 be protected
that human intrusion will be minimized, and that buffer wlll
still exist if stormwater managenent and sediment control
measures fail. The maximum distances are sufficient to protect
theApublic values in wetlands where major soil dlsturbanceS&,
- poor design, steep slopes, easily erodable soils, and critical
wildlife or plant'habitats require‘such distancesj, COnversely -
-- and this is an important point 1n the Ogden Bill --
developers may reduce their buffer 2zone requ1rement through the
appllcat1on of sound design principles and good qua11ty control

_ The Freshwater Wetlands . Campaign concludes ~ that
‘scientific justification for "wetland vbuffers exists.  The
Penn%Zane bill is Seriously deficient because bufféer zones are
not provided in any instance. The Ogden-Lynch bill, along with
its many other attributes, deals with the buffer zone issues in
‘a thorough yet flexible manner and should be enacted.
Now, we can either take questions on that part, or we
‘can move to Mr. Epstein's testimony and then take questions, at
the panel's pleasure. ' - _ -
- ASSEMBLYWOMAN OGDEN: Are ‘there’ any questions?. (nob
response) . L _
DOCTOR VAN ABS: Thank you for this opportunity. This
is David Epstein. - ' | ) '
DAVID EPSTEI N: My name is David Epstein., 1'm the
~Coordinator of the Flood Plain Watch for the Passaic Riuer
Coalition. The Flood Plain Watch trains citizen volunteers to
monitor development of the flood plains and wetlands of the
Passaic River Basin in cooperation with the New Jersey
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Department of Environmental Protection.  In response to reports
of po'ssibl.e violation, filed by the Flood Plain Watch, the DEP.
has issued stop work orders on 24 projects in the Passaic River
Basin, 17 of which have been in wetlands. We also send copies
of possible flood plain violations which are in wetlands to the
U.S. Army Corps of Engineers.u In response tb our vrepbtts'{' the_\
Corps ha_s issued four stop work orders, and is continuing_td
 investigate 10 other projects. ' ' B

Investigations and research conducted by the Flood
Plain Watch led us to ~conclude that whileb__vSec‘tion 404 6f_' the
Clean Water Act is theoretically strong enough to protect out_ :
wetlands from many types of development, over the past decade
it has failed to do so. It is clear to us that one of trheb
major reasons for this fail._ure is the 1lack of an effective
enforcement element, as written in the law and as carried »ogitv
by the . Corps of Engineers. A Freshwater Wetlands Bill will
serve to protect our wetlands only if it includes strong
enforcement providions and vests the DEP with the “authority to
immediately stop work when the law is béing violated ahd to
punish the violators. | | | |

A review of the two wetlands bills, however, points
- out the disparity in enforcement authority given to the DEP to
protect wetlands. The Penn Bill merely empowers the DEP to
bring a civil action in court against violators and to seek
fines of between $250 and $3OOQ. The experience of the Flood
Plains Watch with the enforcement branches of both the Corps
and the DEP shows that fines such as these are far too small to
. deter 1illegal development of economically valuable wetl‘ands.
‘Also, because these small fines are belbow the $10.0'00 threshold
which the Clean Water Act mandates, the DEP will not be allowed
to take over the 404 Program from the_EPA and the Corps under .
the Penn Bill. '

Furthermore, both the DEP and the Corps are hesitant'
to bring violators to court due to the time, expense, and
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uncertainty of the outcome. The courts ‘'may be an adequate
arena to ‘settle certain type of large scale v1olations._but the
wetlands bill will continue the failure of the Corps program to
protect wetlands if this 'is the only enforcement power given to
DEP. | o ‘
The Ogden Bill, on the other hand,'wiil ailow‘theiDEP
to use strong enforcement actions 'to protect wetlanés':from, )
violators and_to punish violations which do occur, ;The;quen
,Bill gives the DEP the power to issue stop work orders, to
issue civil admlnistrative penalties of up to $10, 000 a day -
31m11ar to the Clean Water Act -- assess the v1olator for the
State's cost of investigating, 11t1gat1ng, and removing the
‘violation, petition the Attorney General for criminal ‘charges
against violators, w1th convictions resulting in fines of $2500'
to 25,000 per day and as much as a year in jail -- again,
similar to the Clean Water Act -- place a deed restriction on
property where a violation has occurred to ensure that the
violation is resolved prior to the sale of the property,_and.
finally, to bring civil actions,nlf all else fails, against the
violators in court. | ‘ B
Violations of wetlands protection laws in the Passaic
River Basin have been both blatant and unenforced for many
vears. These violations have destroyed much of ‘the 'wetlands
which once thrived in our Basin. The Flood Plain watch has
documented the fact that most of the wetlands violationS'have
been small in nature, projects consuming between{two and ten
acres. But the consistent, cumulative loss of ~these smail,
portions of wetlands over the past decade has resulted in the
large overall wetlands losses and the diminished ability of the
wetlands to . perform the many functions ‘oni which the
municipalities of the Passaic River Basin depend. The wetlands
of the Passaic River Basin are vital components. of the ecology
and economy of our region. If the loss of wetlands continues
at the present rate, the flooding and drinking water problems
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of our Basin will continue to increase and could result ihia
halt to economic growth for»vour region. The' Passaic River
Basin can afford nothing less than a wetlands proteétion bill
with Strong enforcement iprocedu:es. '~ For these reasons, fhe
Passaic River Coalition supporté the 096en Freshwater ietiands
Protection Bill. 'Thank-you.‘ (applause) ' . ‘

ASSEMBLYWOMAN OGDEN: Are there any questions?

ASSEMBLYMAN MARTIN: The questioh‘l have is, you spoké'
of these small parcels in which the bulk of the violations
occur. I'm interested to know what type of violatibns have
been predominant, and to what extent, of any, the local
municipalities -- through their planning board or through their
zoning -- have inherent authority now to prevent such
violations from occurring? ' :

MR. EPSTEIN: While the violations.have been small in
naturé, they haven't necessérily occurred inv only émall
- wetlands. Sometimes there are small vioiations in 1large
wetlands."The municipalities have a great deai of leeway to
provide4enforcemen£ power. They have the ability to issue stop
work orders. They, under the State Food"Hazard Are  Control
Act, are mandated to require a stream encroachment permit from
the State before considering a project for development. The
biggest problem we have found is that they don't understand, or
agree with, the 1law in that respect. ~ But they do have
significant abilities in that sense.

DOCTOR VAN ABS: One of the things we've dome in our
" (indiscernible) there's a tremendous variety of local interest
in wetlands preservation and flood plain control. SOme Of_the
municipalities are very concerned about it and watch over it.
They require the permits of developers. - They follow up. ~ They
do inspections. They do ‘everything they can to make sure the
developers follow the law. We have had other municipalities
| which have not taken those steps and the variation over the

breadth of the basin is amazing.
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ASSEMBLYMAN PENN: Would you care to ?express"'ahyjr
specific violations -- ahy one particular person'that you can
cite as an example? ‘ ' I .

~ MR. EPSTEIN: There are so many. We would b'e ‘more
than happy to take people on the Committee for a tour of ‘the
,d1fferent v1olat10ns which we see every day on. the way to
work. They are so obv1ous. as they're right off the maJor

_ highways. We have been happy to see that the (indiscernible)‘i

violation ‘in Fa1rf1eld.b which has been going on for over a
~decade -- Which has’sold over 140 acres of wetlands right off
Route 80 in Fairfield -- has been named as one of the “terrible
eleven" here in New Jersey. _ There are going to be,eleveh worse
env1ronmentaliy polluted sites in the State. . Thet certainly
merits intention. . v #

However, I think the point of the Flood Plain Watch is
~that it 1is not ‘only these major violations; it is the
cumulatlve 1mpact of the small v1olat10ns over and over and
over agaln that are destroylng the wetlands in our b351n.

In the town rlght next door to here, Falrfleld. there
are 14 stop work orders in one: 51ng1e town Almost every one
~of them is-- - Many "of them are in the flood plain. Almost
every.one of them are in wetlands. And we are seeing thisAoyer
and over again. And in nwny‘instances we cannot even bring
these violatiohs to the attention of the Corps or the DEP.
They're simply overworked at this point. There are many more
out there, and I think we have to dlsagree very strongly with
Mr. Cortell when he says that we're not los1ng these at rapld'
~rate. We are losing them at a very rapld rate.

ASSEMBLYMAN PENN: Given the latitude, do 'you think
the DEP could, as a practical matter, handle this today? If it
were g1ven to the DEP to handle, do you think they would be‘
able to handle those (indiscernible) of this magnitude? ’

~ DR. VAN ABS: We certainly feel that the DEP has had
its shortcomings in the past in terms of enforcement. However.
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recently, over the past year, they've added to their
enforcement staff in the Passaic Basin; they've increased it
from one enforcement person to seven. We're beidg given a very
high priority right now. We're very happy with the enforceﬁgqt
actions that we're getting from the DEP. Given ‘the proper
funding, I think that they will do a good job. What we're
- trying to see happen 1is that the fines froh these many
violations that the violators will have to pay will =go back
into the enforcement effort, so that it will be a self-paying
program and the people of the State will not have to 'pay
continuouély to subsidize, essentially., the violators.: "1 think
they can do a dgood job.'

ASSEMBLYMAN PENN: Okay. Thank you.

ASSEMBLYWOMAN OGDEN: Thank you very much. (applause)

Next I‘d. like to call Mr. Frank Visceglia of the
Raritan Center. | - _ |
F RANK F I S CEGTUL 1 A: I certainly appreciate the
opportunity to appear before you this evening to discuss
freshwater wetlands. Federal Business Centers is a 48-year-o1d
firm that owns and operates approximately five million'squaré
feet of office, high tech and industrial buildings with over
2,000 acres of 1land in various stages of déVelopmént. ’All of
this, I'm proud to say., is exclusively in the State of New
Jersey. ’ '

’ The issue before this Committee is not whether we
should' protect wétlands but how we do it. It is vitai in
discussing how we do,that, that we understand the full extent
and meaning'of the variousbprobosals before this Committee. It
is impoitant- that we separate fact from fiction, the real
- versus the‘perceived, and fully understand what each proposél
will really yield to the people of New Jersey.

First some facts: Tens of thousands of ‘homeowners,
farmers, business owners, and every level of govérnment will be
affected by this legislation. The estimates vary from two to
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400,000 acres that will be affected. On the assumption that-y
300,000 acres will be'affected and when you include buffers»
81gn1f1cantly more than that. 1f an average house gits on a
half acre of 1land, that is equlvalent to the land necessary'
without roads and other accouterments to handle 600 000
possible homes. It's an area that's larger than all of Betgen
County, larger than all of Essex County. larger than all of
Morr1s County -- on an individual bas1s -- it's larger than all
- of Mlddlesex County. So, we're not talklng about some small
.plece of the State lands that we have. ‘

_ At the ptesent time the wetlands are regulated by the
Federal government through the Arny 404:_ Program, w1th
~considerable input from the EPA, from Fish and Wildlife, and

the State gets involved in the same process through its

_Waterfront Development Pefmits,i Stream Encroachment Permits,
Flood Plain Regulations., Tideland Council, Water Quality
Certificates. ad infinitum. The result is often oonflicting
criteria, goals, and solutions. ‘ | o
~With respect to the existing perm1t process, anyone
who . belleves the present regulatory atmosphere is not
suppre351ve and protectlve is frankly either nalve or seriously
‘misled as to the facts. It has taken our f1rm over 18 months
just to get a jurisdiction map out of the Army Corps of
Engineers, this only to determine what is wet and what is not.
The studies we have undertaken have spanned‘lsvmonths.'
and costs. so far, have exceeded one-half million dollars
‘Still, we have no idea where we stand in this process. We
support, wholeheartedly, the takeover of the 404 Programfby the
state because it will be New Jersey regulating what happens in
New Jersey, and not the Corps of Engineers' New York District,
which is involved in othér states and other areas. However,
our State wetland program should not be effectiye until the
takeover is accomplished. It will be some time before the
DEP's program is operating effectively and in a timely fashion.
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The‘de?elopmént of this State should not‘beVShut down
during this period. “The current ECRA situation 'is a telling
example: Two and one half years, and some applications are not
yet fully processed. I can tell you“'from my' own personal -
experience it takes six months just to get a non—cbmpiiande
letter. It absurd. '

our desire for the ideal must be tempered with a dose
of réality.' To put things into perspective, it now takes -- on
a building with few problems -- twice as long to get thé
permits than it actually takes to build the building. This
results in increased costs which are then passed on to the
consumer in higher priced homes, or higher rent. Delayed or
lost opportunities for business costs the State jobs and
revenue. _ ' | _ |

_ There are similarities in the bills before ‘this
Committee. Both would preserve freshwater wetlands and both'
‘'would mandate a takeover of the Army'Corps of Engineers' 404
Program. They differ in their methodology. A-2342, simply
put, eliminates all dévelopment in all freshwater wetlands and
provides ‘for a buffer area surrounding the wetlands. It is
through a shotgun approach to the problem of protection by
saying, "If it is wet, no development." It asSqmes that each
wetland is the same as the next and does not provide for
enhancement of wetlands by off-site mitigation. We ask if this
~is the answer, a band aid, or a solution. i;,

| John R. Clark, Executive Secretary of the National
Wetlands Council, a prolific environmental writer and»Direotor
of the Coastal Resources Program of the Conservation Foundation
states in a paper delivered to the National Wetlands Assessment
Symposium held in Portland, Maine, June 1985 -- and I quote:
"It will soon dawn on the decision-makers that much of the
Qetlands acreage we are trYing to save 1is not worth saving
unless it 1is repaired. There are major questions to be
answered" -- I'm still quoting -- "at the policy'level’ébout
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the functional condition of wetlands to be protectede byi
regulations '~ Should a wetland unit already degraded to 5nea_vr .
zero function be given the same protection as the?one,that is
' pristine and operating at full ecolog1ca1 function?" a ,‘ |
~ He continues: "In the more developed states" ‘é-,’I
- think New Jersey certainly qualifies in that category ;-J“the
vpreSent< condition of wetlands resources range from healthy'
units to almost totally disfunctional ones." '
Simply put, Mr' Clark recognizes that not'all wetlands
are the'same.'that some are very valuable and some have almost
no value,.that some must be protected v1gorously, and some he
questions protecting at a11 unless remedial action is taken.'
I ve attached to the copy of my statement, which I w111 give to
all Committee kmembere, the full text of Mr. Clark's .

presentation. , , | S
 A-2342 does not recognize this difference; A-2499

does. Recognizing the distinction in wetlands values 1leads

naturaily to mitigation techniques. Fred O. Dunham from the

Louisiana Department of Wildlife and Fisheries, at the same
symposium, recognizing the wvalidity and effectiveness, of
v mitigation states before the same symposium -- and 1 quote:
"It becomes ev1dent that on-site m1t1gation was only possible
-in some cases; therefore, . off-site mitigation opportunities

‘were necessary.“ His paper. delivered at the symposium,
discusses the concept of mitigation banking to provide for off
site mitigation opportunities where none are available at the
time a project is undertaken again Again, I‘ve'attached the
text of his full. paper. ' ‘

Elizabeth P. Riddle and Melanie F. Denninger of the
California State Coastal Conservancy also endorse mitigation
banking in their theme paper on Coastal Wetland Mitigation
Banks at the same symposium. They state -- amd I quote:
"Wetland Mitigation Bank Programs, vproperly administered, to
prevent exploitation which would facilitate inappropriate
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development, are a means for assisting with timely, effective
mitigation." Again, 'Iﬁve attached the full text of their
statement. ' » | : o -

The various articles presented at  the synposium
- ¢clearly state that government and prlvate groups acting with
all interested parties should work together to bring about a
sound, viable, and fair-to-all wetlands mitigation and
mitigation bank policy. This includee intereSt from
government, the environmental community, to the development
community. In. fact, it is only with representation of all
interests involved that a p031t1ve.» workable program'?wili be
developed and supported R ' o

Agaln, ‘the foreg01ng writers all recognized that. 1)
not ell wetlands have equal value; 2) Mitigation is a useful
and positive tool to protect, enhance and restore our valuable
wetlands; 3) The establishment of mitigation banks done
properly can be of great positive benefit. ‘

_ A-2499 provides for mitigation and for both State and
private mitigation plans. A-2342 does not. 1 ask, why not?
A-2342, in making no provision for mitigation or ranking of
wetlands says., in effect, "Stop all development in any wetland
regardless of the environmental value of the wetland, and let's
not provide a means to obtain for this State and its peopie
better wetlands than they have now." Again I ask; why not?

One is almost brought to the conclusion that the
supporters of A-2342 just want no development, no growth,
irrespective of the value of what they purport to want to save.

 There are other differences between the bills. A-2499
recognizes that the taking of all economic benefit from a
-landowher is, in effect, condemnation, a principlewrrecently
recognized by the U.S. Supreme Court.v It alse allows State tax
relief which 1is fair and reasonable by any standard of
fairness. I question whether the backers of A-2342 recognize
that if the State takes something from its people, it must be
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ready to pay for it.

It is approprlate at thls t1me to put. into focus the
issue of tak1ng land w1thout compensation.. ’ N

1 want you to- 1mag1ne that the State has just passed
the "Endangered Spec1es Act"_ and the rarest most endangeted
plant on the list is the Specie Pentatus Ogdentatus. it is g0
rare, the b111 states, that it is to be protected absolutely by
a 20 foot buffer on all sides. No one is permitted in the
buffer area, and if any buildiné falls within the buffer, 1tt
will have to be vacated and its  certificate of occupancy
revoked. The bill does not provide for compensation -to:nthé‘-
-landownert Imagine{ further, that you wake up theynéxt day t6
the receipt of a certified 1ettér from the New fJersey' DEP,
notifying you that 10 feet from your front door, in the crack
in your sidewalk, is a positively identified Pentatus
Ogdentatus};' You are ordered to vacate your house, the last
mdrtgage payments: haiing _been made the day befo:é, and told
that you will receive no compensation for the loss of use‘and‘
value of your home. I the background you hear the sound of the
’mandéted fence being 1nsta11ed 1 want you to think abdﬁt
that. 1 want you to th1nk whether it's falr I _want you to
think what your reactlon would be. Would you wantjto save the
plant,‘or would you start scteaming for your lawyér? I think
that yoﬁ'd start screaming for your iawyer.
' I would take an entirely different view if the bill
provided for compensation. Well, 1 submit to you that A-2342
does no_less to the tens of thousands of property owners that
happén_to own wetlands on or abbut‘their property. '

1 think itfs,time the Legislature faces up to the fact
that in order to save our valuable wetlands, it is going to
'cost money, money that is going to have to come from the State
through programs similar to the Green Acres Program or the
Farmlands Preservation Program, and private money.

A-2342 is not like determining what economic use you

66




can put to your land; it prevents any economic use. That to me
is a taking. I question it, and hope that this Committee has
the intestinal fortitude to recognize that fact;,and ‘I hope
that it does not avoid the issue and let the’courte make then
face it. _ v' ':A | » ﬁ
Please don't misunderstand my position on this. I
firmlyvbelieve the use of State funds from geoeral téx'reVenhe
or bond issues should be used to preserve, enhance, and restore
the wetlands. This is a good and valuable use of government
'money,' and it's a commendable government policy. Private
groups should be encouraged by incentives to become involved,
and, yes, the development communlty that wants relief must also
share the burden. But in snarlng the burden, the developmentl
community should be given the. ,opporrUnity to preeent»'
environmental alternatives that are directed away,frombareas
that developers in the State and Federal‘government have slated
for  development -- that is, areae where the infréstructure is
»already in place. The Federal, State, county, and 1local
governments have spent hundreds of billions of dollars to
provide the infrastructure to certain areas of'this state, in
' roads, in sanitary sewers,  storm drains, flood control,
sanitary treatment plants, etc., etc.

| The Star Ledger recently identified nine priorities

ﬁhere this infrastructure exists, and where a larger percentage
of development has taken place in the last 10 years. 1 submit
to you that the planning of where development is is desirable
while mitigating, replac1ng, or restoring the env1ronment in
those area -- or in areas better sulted to the long term. - Does
it make any sense to have a developer leave a quarter acre
puddle in the m1dd1e of an industrial park or would it better
serve New Jersey to permit the developer to develop the puddle
and 'create or add an environmental center elsewhere in this
State? . ,

I've had the opportunity to observe and be pert of the:
development community in this State for the past 25 years, and
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one p01nt has become ev1dent and clear to me: hDevelopment is
going to go on. It will not stop. It is Aofficialf State
| policy. We encourage it through the Economicf Develophent
Authority, the Department of Community Affairs, and all our
Governors have personally encouraged the location of’bueiness
in this State. Simply put, this State has a growing population'
that must be housed. They must have a place to work. and our
older fac111t1es must be replaced ~We must have a place where
our senlor "citizens can live when they want to retire to a
different type of res1dence._‘Development stopped in one place
_ will only gravitate - to another. Prevent a11’_ wetland _
development 1rrespect1ve of the environmental value ‘of the’
_wetlands, and the results will be simple: Our farmlands will
face extreme pressure' areas now open will be developed w;thi
or w1thout adequate road networks, sewage, or water resources.
_ The key is planning and encouraging specific
development areas and dlscourag1ng others. The,“wetlands is
,only one of the valuable State resources - Our fatmlands. our
mountains, the pine barrens, and our beaches are but a few of

. the other valuable resources. There must be a balance.

Stopping development on one type of land ’will‘ only cause
another to suffer disproportionately. ‘

Let me put one myth tovbed, in support of Assemblyman
Penn's position. Developers are not out there rac1ng to'
develop wetlands. The reality is wetlands are the least
desirable land to develop. They are the last land in any area
to be developed. One has to merely review the history of the

'Hackensack, Secaucus Meadowland area to see. that. Those"'

Meadowlands did not start to develop until the ' bulk of all
other land was built upon and development had no other place to

go. 1 m1ght add the Meadowlands Sports Complex probably could
not be built if A-2342 was in effect at the time that it was
built. Is there anyone in' this room tonight that honestly
feels that the stench of the pig farms was a better alternatiVe
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than the Sports Complex? | ,

The wetlands are not the private ‘preserve of the
environmental community. They are, foremost, the Apri#ate
property of their owners. But they also belong to all of the
'people'of this State because of their eéological imﬁdrtancé.
We must all participate in the determination of how this
resource is to be used and how the inability to use it is going
to be compensated for. ' |

It is time for all the various'inﬁereéted'parties'in
the State to get together and bring about a sensible, valuable,

" and doable wetlands policy. The development community'-—~which
I think in this instance I speak for -- stands réady to
participate fully and responsively. Isn't it time we 4did it
together? | | |

Thank you for your attention, and thank’ You for bthe
opportunity to speak tonight. (applause)

ASSEMBLYWOMAN OGDEN: Are there any questions? ,

ASSEMBLYMAN PENN: Yes, 1 have a question. As you see
it, Mr. Visceglia, what do you see is the impact of each bill
on economic development in New Jersey?

MR. VISCEGLI1A: I think the difference between the
bilis on the economic impact is that the Ogden bill, as I
stated in my statement, takes all wetlands, treats them equally
and says that no development is to take place, and also
provides for certain buffers arouhd them. '

1 don't personally believe that all wetlands are the
same. I happen to be the ptoud owner of sbme'400'acres of
wetlands, of different values, and I think that the Penn bill,
in mandating that the State become involved in mitigation and
allowing private mitigatioh. 'will pe:mit' us to, 1) mask the
wetlands. The environmental consultants tell me is a far
better process to have 100 acres of solid wetland than 52 acre
pieces scattered hither and thither and yon. And I think that
the Penn Bill permits development ﬂo take place in those areas
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where the infrastructﬁre is already in place, and would_permit'
the proper planning to prevent it where it 1s not. ' '

ASSEMBLYMAN PENN: I just have one other questlon that
1. know you touched on earller Why is it critical that the
‘effectlve ‘date of the State Wetlands 1eg191at1on coinc1de with
~ the takeover of the Federal 404 Program? o .
' MR. VISCEGLIA: Because I think that it's going to
~ take time for_the DEP to gear up. I used the ECRA example in
my prepared statement, but' I think that it's 1mportant to
eiabotate on that. When they set up ECRA in the DEP, they
started out with three people. They thought that they were
going to cover all bases. They now have 48 or 49 .peoplej in
that department, and they're not even beginning to cover the’
bases. So, 1 think that if the State is to get involved int
this wetlands issue, they're going to find it's a much " more‘“’
mammoth task, and there must be more adequate time for the DEP
to prepare bso they can properly, effectively, take it over‘
without placing on undue burden upon the development imdustry.
in the meantime. , ' ‘ C |
' ASSEMBLYMAN PENN Okay. Thank you.

ASSEMBLYMAN FELICE: 1I'm going to pass. .

ASSEMBLYWOMAN OGDEN: Mr. Visceglia, I've recently had
an opportunity to review a report by Fish and Wildlife,
detailing the illegal fill of more than 100 acres in the
Raritan Center since 1978, and I wondered if your company or
any of the companies you are associated with was involved in
this activity? o

i

 MR. VISCEGLIA: There is no acreage L at Federal

 Business Center, or its affiliated companies -- thet}l am aware’
of -- that has a pending enforcement action against it by the
Army Corps of Engineers. = I know that there are some fill

violations within the center, but I am not aware of trouble, if
any{_that would affect lands that 1 own and companies that I
. control. '

~ASSEMBLYWOMAN OGDEN: Thank you. I'm glad to hear
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- that. Are there any other questions? (no'response) Thankeyouv.
for appearlng I :

Since we have to be out of here within 10 minutes,
I'll juSt have_one more person to testify. He came the last
time and couldn't speak, and he's here againf—f'David Peifer.
from the Upper Raritan Watershed Assoc1ation.‘ | :
DAVID PEIFER: Chairwoman Ogden and members of the
Committee, I thank you for thls_opportun;ty to speak_w;th you
tonight. I'm glad that you have the time to‘fit'me'in,'vllve'
been sitting through these things for a while. - '

My name is David Peifer. 1'm here tonight
representing the Upper Raritan Watershed Association, which.ie'
a private nonptofit'conservation organization with about 650
members. = It's encouraging to me that we're considering
wetlands presekvation. Since 1959, when my organization was
founded, we've been advocating the preservation of wetland
areas. N ' .
We 've been 1ncrea51ng1y frustrated as local
governments find themselves “unable, or unwilling, to actively
preserve wetland areas in the 1local development review
process. Additionally, while some wetland values have been -
protected by local action,' othe;s have ' been severely
compromised by the lack of a comprehensive statewide regulatory
framework. Even protect1on on a reglonal or watershed ba51s is
difficult to achieve 1n the fragmented system that presently
exists. ‘
' There can be 1little doubt  that ‘wetlands provide
important funetion within river systems. Much testimqny‘,has
been given on that point, and I'm sure that you are all well
aware ofithe values represented in wetlands. | |

What the Legislature must consider, in our opinion,‘ig
‘the development of a law and implementing regulations which
preserve and protect all of those values to the maximum ektent
possible. In our opinion, the legislation should be driven
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primarily by the values of the reSouroes. The task beforé,the»”
Legislature is one of broad public¢ interest, a task which must
consider'present and.gmore importantly,'long term future‘needﬂ-

The Association firmly supports_the Ogden Bill for'the
following reasons. 1I've got a lot of testimony here.,and'liil
try to paraphrase some it so we can all go home.

I think the present regulatory situation is ehaot:.c,
remote, and ineffective, and I think that thege's general
agreement on that fact. ' ’ _ -

I think that most developers, most builders, and most
environmentalists would agree that we're not getting the degree
of protection for our wetlands that we should have, and that
the process that's 1nvolved is very cumbersome and complex.

I would also "suggest that while 1t_ appears that
there's a consensus here, there are great'internal;differenoes
within the consensus. The fact of the matter is that there is
a conseneus. and I urge you to try to build upon it as we
continie with this process. But the assumption‘ issue is a
critical issue for us, as well as for Mr. Penn and members of
the building community.

' I think that the Ogden ’Bill is quite a bit further
down the road in allowing us to assume the program than the
Penn Bill is. That's partly because of the development of the
bill, and therlong‘term of the development of the bill. . There
are spec1f1c points which have been addressed from the first
speaker on which relate to the assumption issue. ‘m

Regulated act1v1t1es -- 1 think that what New Jersey‘

~does not need is another imitatlon 404 permitting process. We
need something that goes beyond merely the requirements for
dreage fill permitting. We've got problems in New Jersey that
‘relate not just to dredging fill and construction of wetlands.
~We've got activities uhich are greatly reducing the value of
our wetlands, and 1I've brought some photogrephs with me
tonight. and I'd like to spend most of my 'testimony going
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through these with you. Unfortunately, due to the cost of
duplicating color photos, I don't have some for each of yoﬁ;

Photo 1-A: This shows a (indiscernible) f£illing which
has occurred in Chester Borough, Morris County. The fill has
‘been placed in small quantities ‘over a long period of time,
into a wetland area that acts as a source of Oakdale Brook.

Oakdale Brook is classified by the DEP as Freshwater
2, Trout Production Water, Category One. The stream is known
to contain native Eastern Brook Trout, a threatened species in
New Jersey, énd an organism which is an indicator of good water
quality. The U.S. Fish and Wildlife Service-'responded by
reporting this fill to the Corps but, to date, no punitive
action has been taken. | ‘ :

A recent field visit to the site by URWA staff
indicated that the downstream water has been severely degraded
by the deposition of silt, effectively eliminating the trout
habitat. It should also be noted that this stream flows into a
large wetland area owned by the State, the Black River Fish and
Wildlife Management Area, and ultimately on, to the Black
River. Thus, the silt loads generated from this'activity are
being transferred to an important public resource, held in
trust by the State for future generations. '

The photos labeled number one all relate to that site.

It looks to be a small thing-- ’

ASSEMBLYMAN PENN: What is it being filled with, do
you know? ' |

MR. PEIFER: Just clean fill. It's not being filled
with-- |
| .~ ASSEMBLYMAN PENN: Toxic matter? |

MR. PEIFER: It's not toxic or garbage. 1t's Simply
silt movxng downstream as a result of f1111ng w1th soil, some
of it from the widening of Route 206.

ASSEMBLYMAN - PENN: So, maybe it's the State 1itself
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that's doing this, right? o _
- MR. PEIFER: The State did not do it. It was donévby
one private individual who had a (indiscernible) con#raét.- 1'

Photo Group 2 shows the Black River, within the Black
River Fish and Wildlife Management Area, and 1 think you'll
agree that these first photographs of the area indicate the
aesthetic and open space values represented by wetlands in 2-A
and 2-B. That area is owned by the State, contained‘a_number
- of endangered species -- threatened species ---and is used by
very many hunters and fishermen which support theﬁEPA Program
with license fees. ' B

It looks healthy. It looks good. But there's a water
level problem with that marsh, and if you look at the--

ASSEMBLYMAN PENN: This is the back part. 1 guess
you've turned it over already. _ |

MR. PEIFER: Okay. 1£f you lbok at the one part that
shows the mud (indiscernible)--

ASSEMBLYMAN PENN: Yes,. ,

MR. PEIFER: Those are at the upstream end of the
swamp, and they're directly adjacent to a major water supply
facility -- a groundwater (indiscernible) -- opérated by the
Morris County Municipal Facilities Authority whicﬁ provides a
lot of water for a lot of Morris County. There a?e declining
water levels in the swamp. We don't have én ‘accurate
~determination of the cause, but there seems to ﬁbe a strong
implication that water removal by wells in the surrounding
area, both by public authority and by individual homeowners has
.reduced the water level in the swamp. What this means is that
the values represehted in that swamp -- its water fi1trétion
‘facilities and other things -- are being compromised by the
withdrawal of water for human use. '

~Unfortunately, the stream which exits thaf swamp aiso
provides water for human use, so we're getting into a very
sticky conflict somewhere down the road, with water shortages
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“at both ends of the river basin.

Photo group 3 1is a very typical kind of situation
which occurs when development is installed without regard to
wetlands or stream quality and the values. It's a large storm
drain located in the Chester Borough which is discharging into
trout production waters in an unmapped, wet-- It's certainly
wet, and 1 invite you all to come and stand in it with your
boots. But the stream itself is being extremely degraded by
the hydraulic impact of that facility. 17The wetlands appear to
 be filtering out a large percentage of the pollutants. A half
mile downstream, water quality tests show marked improvements
in water quality when compared to tests at the outfall of the
pipe. However, the stream is degraded, even a half mile
downstream, indicating that there are finite (indiscernible) to
what wetlands can do in the way of pollutant removal.

ASSEMBLYMAN PENN: Sir, do you want us to wait until
the end, or can 1 ask a question on this particular thing?

MR. PEIFER: Go right ahead. | |

ASSEMBLYMAN PENN: I just was-- Is this @part of a‘
township project, or a State project, or a county project, or
what? It's obviously underneath a road of some sort..

- MR. PEIFER: 1t's underneath a large parking lot in a
private development. | -

ASSEMBLYMAN PENN: Okay. But it's something that had
a-- Was it passed on by the DEP, or--

v ' MR. PEIFER: That was done probably soéme time in  the
1960s.

ASSEMBLYMAN PENN: Okay. I thought recently.

MR. PEIFER: 1It's not a recént-— No, it's not a new
occurrence. The point of the matter is that wetlands are doing
the job, to some extent, but those wetlands are limited in what
they can do, and they shouldn't be expected to have an
unlimited capacity. ,

| ASSEMBLYMAN PENN: I just wanted to know how old it
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was, that's all. » |
' MR. PEIFER: Oh, by the way. the Watershed Association
recommends a retention pond at that point. ‘

ASSEMBLYMAN PENN: Did they? _

MR. PEIFER: But, it never did get done.

ASSEMBLYMAN PENN: That was the '60s.

MR. PEIFER: Yes, that's right, |

Photo group 3 we've already covered.‘ the storm
drainage issue. ' v :,_

Photo 4 is an open water wetlands map. There's an
open water area on one of the Fish and Wildlife Service maps.'
It is in Chester Borough. Again; part of a public%park, which
has been partially filled in order to remove what the municipal.
officials classified as a swampy nuisance of a cat-tail marsh.
Now what they filled it with was construction debris, some
solid waste. You see there a 55-gallon barrel floating in the
water.’ It certainly lost its aesthetic value, aﬁd the water
"itself is 'green, and it appears that it's probably
contaminated, and having tested it -- the DEP has the test.
Another example of some thoughtless filling. |

Now we come to my favorite group of pictures. Group 4
having been covered, Group 5 is a series of photographs dealihg_
with wetlands destroyed by the action of a solid waste
fécility, Combe-Fill South, located in Chester and Washington

Townships. The water exits from this wetland, flows directly
to Hackelbarney State Park. What you see in those pictures
is-- the orange color that you see in the water is as a result .

of severe degradation of the aquatic habitat by landfill which
is notbplaced in a wetland. The landfill is adjacent to the
wetland. And, in fact, the Army Corps exercised jurisdictional
lines, and the £fill was placed to the 1line. There is no -
buffek. There is total landfill on the wetland marsh. The
result is the project from Superfund, which we have estimated
now as costing $42 million to clean up. Had we moved the
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landfill 500 feet, 300 feet from that wetland, the tab for that
cleanup might bé considerably less today.

What I'm saying is, without some kind of buffer
protection, we're 1looking for situations perhaps not as gross
and visible as that, but situations very similar  to that
occurring elsewhere throughout New Jersey 1in fhture years.
Now, these are some more pictures of the river itself.

The 1last series of pictures is a series that shows
some municipal activity in the area which 1is adjacent to
wetlands, which probably was wetland at one time. but which had
been filled in the past and has since been developed by the
Township of Roxbury, partially as a municipal_,facility. . And
what you see in these photographs is a salt shed here,
containing road salt for municipal use, which is running over
the surface, down this ditch, into the Black River, through the
Alamatong well field recharge area. |

Additionally, the: town had created a so-called
composting facility, which is located down here. You see piles
of debris which is backed up on the wetland, and in that debris
you'll find all sorts of interesting things like barrels,
tiies, engine blocks, o0ils and greases -- all sorté of things
-- adjacent to a (indisCernible) wetland, where, again, we do
need some sort of-- However, I admit that it's not easy to
determine the width of the buffer. It's not easy to tell
someone they can't do it. It's not easy to do the right thing
for a wetland, but because it's not easy, there's no reason we

should not try.
Buffers work. The Watershed Association owns a small

wildlife preserve. We've been operating that place since the

mid-1960s. We have water quality problems in our pond. I put
in a buffer plan -- 100 feet of no mowing and no activity
whatsoever along anything that ever flowed, any water. Two

things happened when 1 did that. Number one, 1 found wetlands
I didn't know I had because the plant communities reestablished
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themselves on the hydric soils which were hidden in}the fields,
the vegetative community héving been destroyed-by»mowing v

Secondly, the water quallty improved dramatlcally We
no longer have algae blooms We know what the water qual1ty in
that pond is. The water is crystal clear. 1t Works. - From
. personal experience it works. That was the amazing thing, to
actually see it happen. ' o

ln sum, we are supporting the Ogden Bill because it

will allow us, we think, to get a little closer to assumption.

. of a program that doesn't work for New Jersey, ahd which we can
make work. v _

Secondly, the issue of buffers is not addressed in Mr.
Penn's Bill, and it should be. ’_

And, thirdly, we think that effective preservationvof
wetlands is in the long-term public interest of the citizens of
New Jersey. Thank you. (applause) |

ASSEMBLYMAN PENN: Thank you very much. I personally
want to thank you. I've always had a great deal of*tespect‘for
the Upper'RaritanFWatershed, and 1 know that some;of the work
you've done I'm very familiar with. I think that fonight that
" Mr. Cortell said that there are times and places where we need

buffer zones. I want you to know that as far as 1'm concerned
we're simply not -- our mind is not closed on the times that
you've said we need buffer 2zones. We've never said that was
absolute. '

Secondly, 1 think that what you've mentioned about the

soil 1is something we've been saying right along in our bill{

We've called for soil classifications, and I think that as‘you
said, you found wetlands you didn't know existed.j We've been
‘'saying this right along.  Mr. Riley has done some work. He's
come up with a photo -- a good deal of ‘tape showing these
different types of soils. To the eye, we don't think they are
wetlands, but when tests are run, and -- as you've‘said -- when
the vegetation is allowed to grow, you find out that you have a
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wetland. So, wWe want those protected as well, as .long as
they're visible to the eye.

So, as we move along, as we feel it is important, we
do have these soil classifications and the comments on the type
of soil that are hydric soils and all, and I just want to,
again, thank you for being here this evening. -

- MR. PEIFER: I think one thing you have to keep in
mind is the difference between mapping or predicting wetlands
location on a statewide scale and what you need tovdo 6n a site

specific basis. 1 don't think there's any substitute -- I
would agree with Mr. Cortell on this -- for doing on-site
determination of soil. To require this, as a delineation

jteChnique, would require an unbelievable amount of field work.

I don't know how long it took New Jersey to do the
soil survey that you have, but to delineate each and every
wetland by actually going out and taking (indiscernible) it ié-
not going to ever be done. 7 |

ASSEMBLYMAN PENN: Yes, but we're saying that _as
developmeht moves, as classifications are done, as people go
into the field,. these records should be preserved. These
records should become part of a public record and, eventually,
over a. period of time we would build that type of information.
We'd know a lot more from the on-site than we know today. But
it can't be done overnight. We're not looking for it to be
done overnight. It would be an ongoing flow. 1 feel it would
be an ongoirig flow, and I really can't speak for it'. But it's
‘something that has to be a day's start, and a day to move
éhead, and a day to start pooling the records, and you have it
there. And I think that's what we're looking for. I know that
as this progresses, you'll be active and you'll know whatever
happens.' And, again, I want to thank you. . v .

| ASSEMBLYMAN FELICE: I would also 1like to add my
‘comments. I think you brought up some points ‘that-- 1 think a
lot of us here, both sitting on the Committee and people in the
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audiencé-—- And I commend the young people and the older people
who are taking time out of their summer on a Very.hot evgning.
But, I think there are good points in both bills, and 1 think
that's something that has to be addressed. As Assémblyman Penn
said, he's not locked in cement as far as buffer zones, and I
think that today we had some experts that have giien us avnew
feel of designation: What should be buffer zones as far as
wetlands are concerned? o

I think that people like yourself, and other people
who have-taken the time, have added a little more ;o'all of us
who are on some of these bills ourselves. And I'd just like to
take a moment to commend you and the other people that are here.

ASSEMBLYMAN MARTIN: Just for my own knowledge.vif you
would just take a moment or two, the last speaker, as you well
know, basically took a position that not all wetlands are
alike. Perhaps from your perspective as a representative,
maybe you can just make some comment with respect torthat kind
of analysis. i _ |

MR. PEIFER: I's quite obvious if you look at- those
photographs, that the wetland around Combe-Fill landfill is not
the same as number seven, which is the one owned by the
Watershed Assoéiatiqn. I think that's a truism. Some things
vary in the world. Some wetlands do this; some;iwétlands do
that. Even naturally there are differences in thé quality of
wetlands. | ‘

» Human impact has made a big difference. There are
wetlénds which are severely degraded; I1'11 give you that. The
point is, what do you want to do about that? ‘What is the
policy issue involved? Do we want to write them off and say.
"Okay. because of the last 200 years' degradation we've got a .
pre-fire zone here and this entire wetlands shoﬁld be wiped
out? That's one extreme position. ‘

on the other side, do we take the position that these
are resources to be brought back to production, brought back to
the values you saw by regulation and by good land planning
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practice? I think it's -- in my mind at least -- a career.
decision that you should opt for restoration of resource, oOr at .

least maintain options -- a holding action, if you will -- in
the case of degraded wetlands. _ | | |

I also think you're going to run into é very . large
problem in trying to determine: *“This one is an L-6, this one
is‘ 104." Some objective ranking system, 1 think, would be

extremely difficult, and would be the devil's playground for a

lot of self-serving behavior on the part of those who wish to
destroy wetlands further. o

1 also think that the environmental organizations
would avail themselves of the opportunity to argue that

wetlands -- this particular wetland wasn't as degraded as
someone said, and you'd'begin this terrible rite over and over
again. I think 1it's much better to make a clear policy
‘decision which says, "Not all wetlands are equal, but all

wetlands should be treated as if they are capable of being
restored."
ASSEMBLYWOMAN OGDEN: Thank you very .much, Mr.

Peifer. 1I'm sorry that you were last, but your presentation

was excellent. It was very helpful to have the case histories
and the photographs to go along with them. ;
I1'd 1like to thank everyone who came tonight. We are

beyond our deadline so we can't have any other speakers. 1
apologize to anyone who came and wanted to speak. We didn't
have time for you. I hope that you're able to come on Friday

to Burlington, and we'll certainly put you at the top of the
list. _
I'd like to thank both members of the audience and the

members of the Committee for attending this hearing.

(HEARING CONCLUDED)
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AND ASSOCIATES INC.

WETLAND CLASSIFICATION AND RAN KING SYSTEM
PROPOSED NEW JERSEY FRESHWATER WETLANDS ACT

Introducﬁon

" The following discussion outlines a wetland classification and ranking system
relative to the proposéd New Jersey Freshwater Wetlands Act. In contrast to
other Wetland evaluation methodologies developed to date, this system is
primarily based upon existing State of New Jersey environmental
classifications, which are readily available to both decision-making agencies

and prospective applicants.
System Criteria

The proposed wetland classification and ranking system is based upon five
criteria, two of which are project-oriented and three of which are
wetland-related. Project-oriented criteria pertain to the size or extent of the
potential wetland impact area, and its location. The size criteria consists of
two categories, i.e., projects affecting less than one (1) acre of wetlands and .
those affecting greater than or equal to one (1) acre of wetlands. Two -
categories also comprise the locational criterion. These include projects
affectingeither isolated wedands or those located above the headwaters, and
projects affecting wetlands contiguous to non-headwater surface waters.
‘Consistent with the U.S. Army Corps of Engineers regulatory definition,
headwater refers to the point on a nontidal stream above which the average

annual flow is less than five cubic feet per second.

The remaining wetland-oriented criteria are based on surface water, flood

hazard area, and wildlife habitat classifications, as presented in Table I.
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Table I

WETLAND-ORIEN TED CLASSIFICATION CRITERIA

Surface 'vater Classification

Category 1. FW-1 Waters and FW-2 Trout Production (TP) Waters and their
tributaries | |
Category 2.  FW-2 Trout Maintenance (TM) Waters and FW-2 Nontrout.
Waters Upstream of FW-2 TP and FW-2 TM Waters '
Category 3.  All other FW-2 Nontrout Waters ’

Flood Hazard Area Classification

Category 1.  Wetlands within the Floodway or Encroachment Lines

Category 2. Wetlands within the Flood Fringe or between the Eneroachmen't
Lines and the 100-year Floodplain Boundary

Category 3. Wetlands not subject to flooding by the 100-year Flood

wildlife Habitat Classification

Category 1. Existing Wetland Habitat for State/Federal Endangered or
_ Threatend Species |
Category 2. Potential Wetland Habitat for State/Federal Endangered or
Thréatened Species '
Category 3. " All other Wetland Habitats

System Implementation

Implementation of the proposed wetland classification and ranking sys'temvis
based upon a three-fold approach. Using the two project-oriented criterié, the
need for a freshwater wetland permit is initially established. Consistentﬁ with
Federal (U.S. Army Corps of Engineers) and State (New Jérsey Department of
Environmental Protection) regulations, only those projects affecting less ‘%tha,n
one (1) acre of isolated wetlands or less than one (1) acre of wetland located
above the headwaters do not, generally, require a permttz ‘iNoththstandmg
these exclusions, a freshwater wetlands permnt is required when thé af’fe@ted,%
wetland contains a State/Federal endangered or threatened species.
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A freshwater wetlands permit is required for all other projects affecting

wetlands.

Wetland Buffer Zones

For projects not involving direct impacts to wetlands, the wetland-related
criteria cited in Table I are applied to establish wetland buffer zones w_ithin
which proposed activities are also subject to regﬁlatbry agency review.
Category 1 wetlands, i.e., wét.lands adjacent to FW-1 or FW=2 TP waters and
their tributaries; or wetlands located within a floodw ay or encroachment lines;
or wetlands which constitute existing habitats for State/Federai endangered or
threatened species, for example, are to exhibit a buffer zone of 100 feet.

Specifieally in the case of existing State/Federal endangered or threatened
species habitats, however, the 100 foot wetland buffer zone may be extended

to ensure the continued survival of the species.

A 50 foot buffer.zohe is applied to Category 2 wetlands. As indicated in Table
I, such wetlands consist of those adjacent to FW-2 TM waters, and Fw-2
Nontrout waters upstream of FW-2 TP and FW-2 TM waters; or wetlands
located within the flood fringe area, or between the encroachment lines and
the lOO—year floodplain boundary; or weuan.ds which constitute potential
habitat for State/Federal endangered or threatened species. Regarding the

‘ floddhazard area classification, specifically, the 50 foot buffer zone is to
extend 50 feet froin the wetland boundary or to the flood fringe/100-year
floodplain boundary, whichever is greater.

No buffer zone is to apply to Category 3 wetlands. In the event of overlapping
buffer zones or buffers established pursuant to different classification

categories, the more extensive wetland buffer zone shall apply.

Mitigation
Upon establishing the need for a freshwater wetland permit, as well as the
wetland classification category and associated buffer zone, wetland mitigation

requirements can be formulated.

Por projects involving wetland/buffer zone encroachments, a permit may be
granted only if it is demonstrated that the encroachment, with or without
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mitigation, will not adversely affect any of the classification categories
(surface waters, flood hazard areas, and wildlife habitats) under regulatiqn;
More specifically, any mitigation of impacts to Category 1 or 2 wetlands or
buffer zones is to be.conducted onsite or in as close proximity to the impact
area as is feasible. When in the case of Category 2 wetlands or buffer zones
such forms of mitigation are not feasible, mitigation activites may be :
conducted at more remote locations so long as the mitigaton efforts are .
conducted within the same watershed or drainage basin as the impact' are;a.
impacts to Category 3 wetlands/buffer zones which require mitigation mgy
similarly be offset via mitigation activities within the same watershed or
drainage basin as the impact area, unless it can be demonstrated that the
_implementation of mitigation activities elsewhere will more fully serve to
compensate potential w‘etland/buffer zone impaects. |

Summary

The wetland classification and ranking system described above and presented
in Fig’ure' 1 establishes permitting, evaluation, and mitigation guidelines
‘relative to proposed actions in or near freshwater wetlands. Due to its
inéorporation of existing State of New Jersey classifications, the system may
“be implemented effectively with limited time expenditures by regulatory.

agency personnel.

Project-oriented criteria are used initially to document the need for a
freshwater wetlands permit. For projects not involving direct wetland
impacts, the wetland-related classification criteria serve this same purpose by
establishing wetland buffer zones within which proposed activities are also
subject to regulatory agency review. Depending upon the extent of the buffer
zone and, thus, the value of the wetland, miﬁgation guidelines are set forth
which provide a framework for the compensation of potential wetland
impaets. Mitigation measures only need to be implemented, however, whén a
proposed wetland buffer zone encroachment will adversely affect any of the
wetland-oriented. classification criteria. A freshwater wetlands permit is;i to
be granted only when it can be demonstrated that the wetland or tuffer z,‘<>ne-
encroachment, with or without mitigation, will not adversely affect any of

these same classification criteria.
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PERMIT REVIEW PROCEDURES

Proposed New'Jersey Freshwater Wetlands Act

DEVELOP PROJECT PLANS

v

DETERMINE WETLAND IMPACT AREA

A 4
LESS THAN
ONE (1) ACRE

v

DETERMINE
WETLAND LOCATION

|

—

GREATER THAN |

ONE (1) ACRE

I

L 4

ABOVE HEADWATERS/
ISOLATED

BELOW
HEADWATERS

Y

NO PERMIT REQUIRED

L

v

PROJECT NOT |
IN WETLANDS

1

DETERMINE WETLAND CATEGORY/
BUFFER ZONE REQUIREMENTS

) &

\ 2

PROJECT IN BUFFER

v

DOCUMENT WETLAND/

) {

BUFFER ZONE IMPACTS

v

ADVERSE IMPACTS - |

$

-DEVELOP
}MITIGATlON PLAN

}

L 4

PROJECT NOT IN BUFFER

v

NO PERMIT REQUIRED

NO ADVERSE IMPACTS/
MITIGATION NOT REQUIRED

ISSUANCE OF PERMIT
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TESTIMONY OF THE PRSSAIC RIVER CCALITION
ON BEHALF OF THE FRESAEWATER WETLANDS CAMPAIGN
BEFORE TBE ASSEMBLY COMMITTEE ON
NATURAL RESOURCES AND THE ENVIRONMENT
30 July 1986
Presented by: Robert J. Myers, Chairman, with R :
Daniel J. Van Abs, Ph.D., Technical Dlrector
David J. Epsteln, Flood Plain Watch Coordlnator
Mr. Myers |
Thank you for this opportunity to testify on theyfreshﬁater
wetlands 1eg1slat10n before the Assembly. We in the Passaic
River Basin are hignhly sensitive  to the need for freshwater
wetlands preservatlon, The history of flooding in our;reglon is
,well knewn. Only our freshwater wetlends prevent major floods
froﬁ causing devastating damage. After decades of wetlands
lossesvfrom imprope:-development, we are finally realizing their
values. The Army Corps of Ehgineers hes estiﬁated that the
region's largest flood, in 1903, would have caused twice as much
'damage had the freshwater wetlaﬁds_not existed. Those who say
that wetlands are not important in flood control obviously don't
- live downstream of them. The people of the Passaic support'
wetlands protection. |
’The,PreshQater Wetlanas Campaign, of which the Passaic
River Coalition‘is a co-founder, has reviewed both bills before
the Legislature for freshwater wetlands protectionqi We have
found that the Ogden/Lynch bill has standards strict}enough to
 truly protect wetlands, but also has many provisiLns which
provide flexibility for development which either must use

wetland areas or will not harm wetlands or their buffer areas

significantly. The strict standards are critical to save the

1 éx



ipt). Coastal Wetlands:

=: Shisler, J.K. ct al. 1985 (Draft manuscr )

From wWwetlands Buffer Delineation Study-Task 1. Prepared for the NJDEP
pivision of Coastal Resources. December 1985.

REFERENCES

Adere, L.¥W., D L. Lee u», eané T., Franklin, 1982. +ildlife
erharncement Ir urben stormwater control. In: Proec.
Sto:mwater Tetention Facilities (W. DeGrcot, ed.), p. 385.
Amer. Soc. Civil Eng.

Adamus, P.R. 1583. A Method for Wetland Functicnal Assessment:
Vol. I1. FEWA assessment method. U.S. Dept. Trans., Federzl
Bichway Admin. Peport No. FHWA-IP-£2-24. Office of Research,
Devel. anc¢ Tech. Washington, D.C. '

héamus, F.R. and L.T. Stockwell. 1983. A Method for Vietlend
Functional Assessment: Veol. I. Critical review and '
evaluaticn concepts. U.S. Dept. Trans., Federal Highway

Admin. Report No. FEWA-IP=-82- 23. Office of Research, Devel.
and Tech. Washington, D.C. ‘

"Allen, E.R. 19%78. Pole of wetlend plants in erosion contrcl of
riparian shorelines. In: Wetland Functions and Values: The
State of Our Understanding (P.E. Greeson, J.R. Clark, and J.E.
Clark, eds.), ©p. 403-414, Axer. wWater Resources Assoc.,

- Tech. Publ. Series lo. TPS79-2. Minneapolis, MN. 674 pp.

Anéerson, P.E., M.w, Lefcr, arnd ¥#v.C. Rennard, 1978, Transition
zones of fcrestec inlznd wetlands in northeastern Cecnnecticus.
. Repert No., 29, Univ., Conn, Inst. Water Research. 892 pp.

Aanéerscn, P.E., M.w. Lefor, and W.C, Rennard. 1980. Forested
wetlandésin eastern Con1=cbicu~. Their transition zones and
delineation. Weater Rec. Bull. 1€(2):248-255,

Berber, R.T., W.W. Kirby-Swith, and P.E. Parslev. 1978, Wwetland
alterations for g icalture. In: Wetlend Functions and
Values: The Stazte ¢f Cur Uncerstanding (P.E. Greeson, J.R.
Clark, ané J.E. Clark,eds), Pp. 642-651. Amer. Water Re-
sources Assoc., Tech. Publ. Series No, TPS79-2. Minneapolis,
MN. 674 pp. :

Bardecki, M.J., ed. 1981, Proceedings of a Pre-Conference

" Session of the Ontarioc Wetlands Conference. Federation of
Ontario Naturalists and the Dept. of Applied Geography,
Ryerson Polytechniczl Inst. Toronto, Cntario. 131 pp.

Barfield, B.J., D.T.Y. Rao, and E.W. Tollner. 1575. Analysis of
the sediment filtering action of grassed media. Res. Report
No. 90, Univ., Rentucky, Water Resource Research Inst.
Lexington, KY. 50 pp.

Barnard, W.D., C.K. Ansell, J. Barn, and D, Kevin. No date. The
Use and Regulation of Wetlands in the United States. Off. of
Technology Assessment, U.S. Congress. Washington, DC. 10 pp.

Barton, D.R,, W.D. Taylor,andlin Biette. 1985. Dimensions of

riparian buffer strips requixed to maintain trout habitat in

47 Ix

e
'J



southern Crnteric streams, - . 2ner, J. Fish. iligmt. 5:364-278.

G.F. 1&28. The ve g ation of footreaths, sidewalks, cart-
Xs &ané cateways. g4 Ecol. 23:470-4 87 :

Fell, ¥.i. and L.C. Rliss. 1985. Alpine disturbance studies:
Ciyvipic NWatiecnel Park, USA. Riol., Conserv. 5(1):25-32.

Zertulli, J,A, 15321, Influence of e forested wetland on a
scuthern Ontaric watershed. In: Proceecdings of the Ontario
“etlanis Conference (A, Chamgagne, ec.), pp. 33-47. Federa-
ticn of Ontario Xeturalists and Dept. of Applied Geocrarhy,
Pyersen Polytecurﬂcal Inst. Toronto, Ontario. , 193 pp.

Bocardéus, R., J. Schnid, and J. Anérea. 197S5. The Estuarine
Study. WwAPORA, Inc., Washincton, D.C. Prepared for N.J. -
Dert. Environmentel Protection, Div. Coastal Resources.

Srazier, J.F. and G.W. Brown. 1973. Buffer strips for stream
terperature control. [Res. Faper Y¥Nc. 15, Forest Research Lab.
Creccn State Univ., 9 pp.

Erocderscn, J.i4. 1873, Sizing buffer strips to maintain water
cualitv., MN.S. Thesis, Univ. of Washincton. 84 pg.

Ercwer, J.Z. ené J.BE. Zar. 1984. Field and Lzboratory Methods
for Generzl Ecolocy, znc ed. Wm. C, Brown Co. Publishers,
Icwe., 226 pp. ‘ :

Browr, G.¥W. and J.T. Frycier. 1870. Effects of clear- cutting on
sirean temperature. Kater Resgurces Researcn 6(&£):1133=~ 1139

Tryven, T.A, 1521, The Rhode Island :resh water Wetlands
®rcoram. In: Selected Proc. of the lMidwest Conference on '
¥etiznd Velues ané Mernacement (B. Richardson, ed.), pp. 603=
6.1. Freshwater Society, #N. 660 pp. :

Buréen, R.F, and P.F. Randerson. 1972. Quantitative studies of.
the effects of human trampling on vegetation as an aid to the
management ¢f semi-natural areas. J. Apdl. Ecol. 9:439-457.

m

rton, T.M. 1981. The effects of riverine marshes on water

an ity. In: Selected Proc. of the Midwest Conference on :
Wetland Values and Kanagement (B. Richardson, ed.), pp. 139- : “
151. Freshwater Society, MN., 660 pp.

Burton, T.M., R.R. Turner, and R.C. Barriss. 1977. Suspended
ané cdissolved solids exports from three north Florida water-
sheds in contrasting land use. In: - Watershed Research in
Eastern North America (D.L. Correll, ed.), po. 471-485.

- Watershed Research Workshop, Chesapeake Bay Center for Envl. .
Studies, Smithsonien Institute. Edgewater, MD. 924 pp.

Carlson, C. and J. Fowler. 1980. The Salt Marsh of Southern New
Jersey. Center for Envircn. Research, Stock: on State College.

&

48




Ponona, NJ. 50 or.

Carter, V., M,8, Fedinger, F.F, Fovitzki, and ¥.C, Wilen., 1%7¢
Water resou rce. z né wetlanés., In: Wetlard Functions and
Values: Tae Stats cf Cur bnderstanding F.%. Greesen, J.R.
Clark, and J.Z, Clark, e€s.), po. 344-376. amer. Viater

Resources 2sscc., Tech.‘?ubl Sferies lic. T2S8765-2.

Minneapolis, ¥N. €74 po.

Cher.pacne, R., eé. 1521. Proceedings of the Cntario iietliands
Conference., Federation of Ontario Katuralists anc Dept. of
Aprlied Geogrzphy, Pverscn Polvtechnical Inst. Toronto,
Ontario. 1¢3 pp.

Chance, C.J. 1978. MNultipurpose develorment procrams in ripar-
ian ecosystems: The Tennesee Valley Authority Experience.

In: Stratecies for Prctection and Management of Floodplain
Wetlands ané Ctrner Riparian Ecosvstews (R.R. Johnson, and J.F.
tlcCormick, eds.), pp. 289-303. CGenersl Tech. Report WC-12,
Forest Service, USDA. #ashington, D.C. 410 pp.

Clark, J. 1¢74. Cocastal Eccsysters: Ecological Considerations
for Manacement c¢f the Coestel Zcne, The Ccnservation
rcundation. ‘eshincton, D.C. 178 pp.

Clar¥, J., J.5. Eantz, ané J.~A. Zinn. .980. Coestel Environ-
rentel Management: Guidelines for Conservetion of Resources
&nc érotectlo Aczinst Storms., The Conserveticn Ffouncdation.
weshingcton, L.C. 161 pr. '

Ciark, J.R. 1977. Cozstal Zcosysten iienagerent: 2 Technicel
Menuel for the Conservation of Coestel Zons Resources. The
Conservation Founcdation, Jchn Wilev & Sfcns. NYC, New Yerk.
€28 pro.

Clerk, J.F., ed. 1£E5. Coastel Resources jianacement: Develcp-
"ment Case Studie Coestal Management Publ. No. 3. Research
Tlanning Inst., . Columbia, S&C.

Clark, J.S. and W.A, Patterson, III. 1985. The development of &
tiéal marsh: Upiand and oceanic influences. Ecol. Mornoco.
$5(2):13%-217. L ‘ '

ting the susceptibility of wilidland

Cole, D.N. 1878. ZEstim v
reils de alteration. J. Appi. Ececl. 15:281-

vecetation to t
286.

Conant, F., P. Rogers, M. Baumgardner, C. ¥McKell, R. Dasmann, and
P, Reining, 1983, Resource inventory ané baseline study
methods for develeping countries. ©Publ. No. 83-3. Amer.

kssoc. for the Advancement of Science. Washington, D.C. B3¢

T emew

Fre

Ccok, E.L, and F.B, Campbell. 1838, Characteristics of scme
meadow strip vecetations. Agric. Enc, 20:345-348.

49

9«



Corrzll, D.I,, ed, 1¢77. watershed Fecezrcr in Eactern qutk
smerica,  Vols. T end II. Watershed Resear ch viorkshop, |
Chesepeeke Zey Center for Environ. Studies, Srithsonian Insti=-
tvte. Zdgeweter, ¥D. £2¢ pp. , |

Cowercin, L.X., V. Carter, F.C. Golet, ang E.T. LaRoce,. 1575.
Classificeticn ¢f iletlancs and Dee“wa er Habjtats cf “he
Urited States. Fizh & Wilélife Service Fukl. Yo, ?VS/CBa-
7%/31, U.S. Dept, of In:er;cr. ‘washington, D.C. 1G3 pb“

Cox, G.I 1072 Lzboratory Fenuzl of General Ecolocy, 2nc €d.

Wm. C. Brown Cc. Publs., Iowa. 195 ppP.

Dele, D. and T. Veaver., 1974, Traﬂol1nc effects on

vecetatlon
Of the trail corridors of north Rock y Mountain fo‘est b
£ool, Ecol. 11:767-772. .g

Darnell, R.M, 1S7¢. Impacts of censtruction activities ini
wetlends of tre TUnited Stz EF: Publ, ¥o. 600/3—76-0%5,
T.8, Znvironmentzl Frotection hcency. Ccrvellis, OR. 382 pr.

H
DCerneil, R.#, 1273, Imzact of humean mocification on the dvna-
mics of wetland eveters. Jn: ¥etland Furctiens and Valpes:
The Stzate 0F Cur “ncerstanding (P.E. Gr €son, J.E. Clark, and
J.E. Clark, eds.), $5. 2C0-209, Amer. Water Fesources Asscc.,
Tech. Publ., Seriss Yo, TPS79%-2. Minneepolis, ME., €74 pp.

Darnell, R.M., ¥.E. Fecuecnat, E.M¥. Jones, F.J. Benscn, &ané R.E.
Deberbauch., 197€. Impacts of corstruction activities in
wetlancs of the United States. EPA Publ. Ko, €00/2-76-045.
.8, EP2, Ecclccicel Resszearch Service, ' 8

Dezt. ¢f Environ. Cuelity Encineerinc (DEQE). No cate. A Guice
L0 the Cocastzl ¥Ws:lznis Reculaticns of the rassachusetts§Wet-
lanés Protection Act (G.L. 131, $.40). Division of Vetlands,
'DEQE. Boston; MA, 158 pp. j

Dept. of Water Resourc
Streambank Conservz
o

s and Env. Enclneer;ng 1982, Vermont
T AaAn l
Conservation, ion 1

nuel. ncency of Environmental
lier, JT. 606 pz.

(i"

Dorney, R.S. 1854, _Ecclocy of marsh raccoons. J. ¥ildl.
Manzce. 18(2):217 -225. : :

i
i
1
|
|
i
}
It
)

Duebbert, E.F. and R.A. Kantrud 1574. uUpleand duck'nestiné

related to land use and predator reduction. J. ¥%ildl. Manzoe.
8{2):257- 265 ]

i
i

Duebbert, E.F. and J.7. Lokemoen. 1982. Eigh duck neatingf

success in a predatcr-reduced environment, J. ¥ildl. Mahaoe,
44(2): 478--37 :

‘

. ( ,
Dunre, 7. and L.B. Leopold., 1978. Water in Environmental Plan-

ning.  W.HE. Freeman ena Co. San Francisco, CA.

A2




Tnrenfelé, C0.G. 1683, The effects cf crerzes in land-tss swanmrns
of the Vew Jersey Pine Earrens. 2iel. 2575, 25:353-37%. i

tirerfeld, J.G. zn¢ .7, Schneider. 1923, The sensitivitv cf
celar swerzs to the elfects of rnon-zcint scurce pcilution
czeociated with sviurbanizetion ir thez New Jersev Fine Par-
rens., Center Zcor Coest. & fnvl., Studiez, Div, Witer Besour-
ces., Preparzi for U.S. Dept. of Interior, Ofiice of Vater
Folicy. &2 pr. '

ftilers, E.2., B, Tevlor, and ., Sanville., 1¢23. Vecetative
Gelineztion ©f ccecstezl selt marsh bounderies. Environ. Mant.
7{5):£43-422, - .

Errmen, D.C., J.D. Yewbecld, and K.B. Roby. 1%77. Evaluation of
streanside bufferstrips for protecting acuatic orcanisms.
Contributicn Yec. 165, Celif. Weter rescurces Cnnge‘, Univ,
Ceiifornia. CTevis, CA. &3 pb.

Fsnzl, 2.4, and¢ 5.2, Davis. 19€4. Fyvdreullic resistance
relztionships fcr suibsurface flows in vegestated channels.
Trenc. Aamer. Scc. Acric. Enc. 18€4:4€-2%1, 55,

Tisler, G, F, 1%61, Esghevior cf selt-rersn Flicrzotus during
vinter hich ticdes, J. Memmel., 42 (1):37-43.

frecz, J. and P.J. Morin, 1C8E3, Adult home rznge of the Pine
Berrens tres frog (Evle zndersoni) and the phvsical, chemicel,
ané ecolociczl chzractericstics of its preferred breecing
rends, Centsr fcr Coastel end Inviron., Stucies, Div, Pine-
lands Fesserch., 42 pz.

Trisd, E, 1581, Weilancds protscticn laws., In: Sslected Prec.
ci the Micdwezt Conierence orn Wetlendé Velues anc Management (B.
tichardson, ed.), Tro. 5535-802, TFreshweter Scciety, MN., 66C
PP

Friedman, R.M. and C.B. Dewitt, 1978. +Wwetlands as carbon and
nutrient reservcirs: A spatizl, historiczl and societal per-
scective, In: Wetland Functions ané Velues: The State of
Guir Unéerstencing (F.5. Greeson, J.2. Clark, and J.E. Clark
eds.), £c. 175-183. FAmer., Water Resources hssoc., Tech. Pucl.
Series No, TPS79-2. 1MNinneapolis, MN. 674 pp.

Garbisch, E.W., Jr. 1977. Mearsh development for shcre erosicn
control. °Froc. of the Workshop on the Rcle of Vegetation in
Stebilizztion of the Great Laxes Shoreline. Comm, Coastal
Zone Mcmi,, CGreat Lakes besin Comm.

o -

Goléshore, L.P. 1879, The N.J. Riparian Richts Eancbook. Stat

NJ, County &né Miunicipzl Government Stucdy Co mlSSlon., NS-DEF.
132 ppo.

51
X




zclet, T.C. 2%7Z. Cliezszification anc¢ evealuztion ¢f freshweter
vetlends &z vililife hatitet in the clacicted MNerithezst.
Trans, lgorihezst Fich an ‘11ﬁ11f° Corf. 3C:257-27¢.

Goiset, F.C. 1t7€, Freshweter wetlanas 2s vilclife Yeabitats.
in: Proc.: Third Wetlands Conference, pp. 84-1C3. Redort

lic., 26, Univ. Cenn. Inst. Water Fesearch.

Golet, F.C. 8ZI. Wetlende end wilélife. In: 2 Guide to
importent Characteristics and Values of Freshwater Wetlands in
the Northeast (J.S. Larson, ed.), pp. 12-14, Water Ekesources
research Center, ZFubli. To. 31. Univ. of lMassachusetts,
smherst, MA. ¢1 pop. :

Good, P.E., J.G. Ehrenfeld, and C.T. Roman. 1985, Evaluation of
the veriable buifer distance in protectinc Pinelands wetlancs
eand water guelity from developmen; impacts, A proposal

*

submitted to The Jescle Smith Kcves Founcdetion bv CCHH, Rut-
cers Univ,.,, ¥ew EBrunswick, HNJ. 20 oh.

Gcod, B.E., D.F. ¥riichem, &nd R.L. Simpson, eds, 197&. Fresh-
weter vetlands: EZcolocicel Processes andé lzrnzcement Foien-
tiel. Acacenmic Press, Inc. NYC, N¥, 2738 prc.

Gccdwin, Z.R o W.A, Giering, 187, Inlenc ¥ &ncés of the

Greeson, P.B., J.3. Clerk, z2nd J.E. Clark, eds. 197¢., Wetlenéd
Tuctiong anc Velues: The S of Cur Uncerstandinc. Amer.
watér Resources ASscC., ies No. TPS79-2.
Minneapoclis, MN, 674 pp. '

Gucinski} H.. 197€. 2 note on the relation of size to ecoloolcal
~value of some wetlands. Estuaries 1(3) 151-156.

Gupta, T.R. and J.H. Foster. 1981. Economics cf preserving
inland wetlands for water supply. In: A Guide to Important
‘Characteristics and Values cf Freshwater Wetlands in the

Wortheast (J.S5. Larson, ecé.), pp. 17-20, water Resources

Qesea*ch Center, Publ, No. 31. Univ. cf iiassachusetts,
herst’ H. . '

.

Hean, C.T. and R.W. DeVcre, eds. 1973. National Symposium ‘on
Urban Hydrologv and Sediment Control. Office of Research and
Engineering Services, Fubl. No. URY-BUlCS. Univ., Kentucky.
Lexington, RKY. 314 pp.

milton, S&.F. ané J.E. Frickson. 1984. Estvarine Miticaticn:
<

The Oregon Frocess. State of Orecon, Div. of State Lands. 62
TP. ’ ‘

wmn
o

12X




Farilzen, ST, end VT, Ferpert,
¢f Oregor, Z:v, ¢f Etate Land
i - s o= Voo, - - s - - N
FIUIT, Dl 2Tz ~sLeL endy slere
szdinent Tcovement {renm legein
-:1‘:';0
Favssren,RP,F, =2rnd IV, Prustt., 1978. Perwmanent loccinc roads
[cr vetter wolLllot manegsnent. U.S. CTeot. of Acric., Torest
Serw., NWorineast rrez, Erocmell, FA.
Feit, W.5. 1844, Tocc nebitsof red fozes of the Marvlandg
mezrsues, J. Meomzl. 25:35-£8,
gewiz2tt, J.D. e&nd J.C. Fortson. 1932. tream temterature under
&n inadecuzte tuffer strir in the scut heaCt Fiedmont., Water
Pesources 2vil, 18{6):983-588.
Yc¢ifizen, &.5., G.L. ¥ilis, J0.F%, Latimer, and J.CG. Quill. 1524,
Urzen runofii zs a scurce cf poliveyclic eromatic hydrocarbons
o ccastel weters, Inviren, fci. Tsch., 18:580-227.
rerwitz, E.L. 1&7t. wr Netion's Wetlzncs, Ar interzcency teas
iorce repcrt ccocriineted by the Council con Thnviron. Qual.
Yashinctor, 2C. 70 =o.
Zocwell, F.T. 188, {Tsze ¢ salt rnarsnes -y meadcw vcoles,
fstusries T(2):2122-17C,
vemmel, M. 1%El., wetlend wildlife velues, In: Trcceelincs of
the Cnteric vetlencs Conference (A, Chemzeacgne, ed.), DPp. 27-
I2. Pelerzzicn ¢f Crterico Naturelists and Dept. i Apolied
Gesgraghy, Prerscn rolytechnicel Inst.  Torente, Crtario. o
1icn -
- :/o
Tvenosvici, Y., =S, 18i4,  Inventery oI Tsclered larine and
Tztuerine Frotscted Areas in Austrelian Weters, Vol. 1.
Australizn lNetiocnal Parks & Wilclifie Service, Publ., No. 12.
Jzwereki, E. 18Ei. The economics of wetland prctection. - In:
4 k)
Proceedings c©f the Cntario Wetlands Conference (R. Chamreacne,
_eZ.j, P2, 2E-82, TFeceration cof COntaric KRaturelistes ané Ceopt.
of »zdlied Geogrefhy, Ryerson Polytechnical Inst. Toronte,
Intario. 185 pzo.

-t
0

Johnson, F.W, 3. Forests &nd trout., J. Fore strv 51: 55;

Johnscﬂ, R.R. and J.F. McCormick. 1978, Stratecies for Protec-
icn and Manacenent of Tloodplain Wetlancs anc CTther Riparian
;co:ystems. Gereral Tech. Report W0-1Z, Forest Service, USDA.
washingten, D.C. 410 pp.

.C. &anc¢ 1.7, Lvnch., 1978. Loczl anc environnen
t work? A case study cf the Virgin
gl Zon2 Mcmt. J. £:127-150.

- S83

13K



Kacdlec, P.H. ané J.h. Radlec. 1978. Wetlands ané water guality. - -

In: lietland Functions and Values: The State of Cur Uncer-

- standing (F.E. C”GE;OD, J.R. Clark, and J.E. Clark, -eds.), pp.

- §26-456, Rmer. Weter Resources Assoc., Tech. Publ. Series No.
TPS7¢-2, Minneapolis, N, 674 pp. '

Rarr, J.R. and I.J. Schlosser. 1977. 1Impact of nearstream
vecetation &=’ stream morphology cn water quality and stream
biota. National Tech. Info. Service Publ. No. PB-272 652.
Prepared for U.S. Envl. Protection Acency, Envl. Research Lab.
Athens, GA. S50 pp. ' ' )

Karr, J.P. and I.J. Schlosser. 1978. Water resources and the -
land-water interiace. Science 201:229-234.

Rao, D.T.Y., B.J. Barfield, and A.E. Lyons, Jr. 1575. On-site
sediment filtration using grass strips. In: ©Nationel ,
- Symposium on Urban Evdrology ané Sediment Control (C.T. Faan
ané E.W. DeVore, 2¢5.), pp. 73-82. Office of Research and
- Engineering Services, Publ. No. UXY BU10S. Univ. Kentucky.
Lexington, RY. 23214 pp. ‘ :

Ribby, E.V. 1978. Effects of wetlands on water quality. In:
Stratecies for Protection and HManagement of Floodplain Viet-
lands &and COther Xiparian Ecosystems (2.2. Johnson, and J.F.
McCormick, eds.), po. 289~298. Generzl Tech. Report wWO0-12,
Forest Service, USCA. Washinctorn, D.C. £10 pp.

Rlein, S.B. 1880. FSele t state inland wetland p‘ctec+1on laws: |
A review of state laws ancd their natural rescurce data re-
guirements, Netural Resource Info. Systems Project, Nationzal
Conference of State Lecis. Denver, CO. 108 pp.

Rreutzwiser, R. 1981, Recreational values of lzkeshore marshes,
In: Proceedings cf the COntario Wetlands Conference (A.
Champagne, ed.), pp. 48-57. Federation of Ontario Naturalists
‘and Dept. of Applied Geography, Ryerson Polytechnical Inst.
Toronto, Ontario. 193 pp.

Rropp, R.H. 1982. Comprehensive stormwater management in New
Jersey. NJ Mcsc. Control Assoc. 69:42-42.

54 Mx




Lake, J. and J. Morrison. 1877. Environmental impact of land
use on water cuezlity. EPA-905/9-77-0C7-B. FPrepared for U.S.
EPr Creat Lakes YMNztional Procrem Office. Chicago, IL.

Lantz, P.L. 1971. Guicelines for stream protection in ‘logging
operations. k report of the research division, Oregon State
Geme Commission. Portland, OR. 29 pp. ' :

La Prade, D. Nov. 27, 1985. New Setbacks Cpposed. Quter Eanks
Current 6(34):1,2.

Larsen, J.S., ed. 1873. 2 guide to important characteristics
énd values of freshwater wetlands in the northeast. Water
Fesources Research Center, Publ. MNo. 31.. Univ. of Massachu-
setts, Amherst, MA. $1 pp. : ’

Larson, J.8. 1975. Evaluation models for public managcement of
freshwater wetlands. Trans. N. Amer. Wildl. Nat. Resource
‘Conf. 40:220-22¢&.

Larson, J.S., ed. 1576. Models for evaluation of freshwater
wetlancés. Water EFesources FResearch Center, Publ., No. 22.
Univ. of Massachusetts, Armherst, MA.

Larson, J.S. 1981. Wwetlands and floods. In: A Guide to Im-
portant Chareacteristics anc Values of Freshwater VWetlands in
the Northeast (J.S. Larson, ed.), pp. 15-16. Water Resources
Pesearch Center, Publ. Xo. 31. Univ. of Massachusetts,
Rnherst, MA. ¢1 op. - : -

Lee, C.R., R.E. Eueppel, P.G. Bunt, and C.A. Ca2rlson. 1976€.
Feasibility of the functional use of vecetaztiocn to filter,
Ceweter, ané remove contaminants frem dredceé material. Tech.
Rep. No. D-76-4, U.S. Army Eng. Waterways Exp. Sta.

- Vicksburg, MS. 34 pp.

Lee, R. ancd D.E. Samuel. 1976. Some thermal &nd biological
effects of forest cutting in West Virginia. J. Environ. Qual.
5(4):362-366.

Lewis, J.C. and E.¥. Runce, eds. 1980. PRehabilitation and

- creation of selectec coastal habitats: Proceedings cf a
workshop. FWS/CBS-8C/27. U.S. Fish & Wildlife Service,
Biclogical Services Program. Washington, D.C. 162 pp.

Liddle, M.J. 1975. A selective review of the ecological effects
of human trampling on natural ecosystems. Biol. Conserv.
7:17-36.

Linde, 1968. Teéhniques for Wetland Manacement. Research Rep.
No. 45, Dept. of Natural Resources. Madison, WI.

Lonardé, R.I., E.J. Clairain, R.T. Buffman, J.¥W. Rardy, L.D.

Brown, P.E. Ballard, and J.W. Watts. 1981. Analysis of
methodologies used for the assessment of wetlands values.

55 sy




Envl. Lab., U.S. trmy Eng. Waterways Exp. Sta., Vicksburg, MS. -
Prerared for U.S. Water Resources Council. Washington, D.C.
7% pp. . _ ,

Luco, BR.E. and M.M. Brinson. 1978. Calculations cf the value of
saltwater wetlands. In: Wetlané Functions and Velues: The
State of Our Undezstandlng (P.E. Greeson, J.R. Clark, and J.E.
Clark, eds.), pp. 120-130. Amer. Water Resources AsSSoC.,
Tech. Publ. Series No. TPS79-2. Minnezpol.s, MN. 674 pp.

Magoon, 0.T., B. Converse, D. Miner, D. Cl.ark, and L.T. Tobin,
eds. 1985. Coastal Zone '85, Volumes 1 & 2. Amer. Soc.
Civil Engineers. NYC, NY. 2672 pp..

" Markley, K.L. 1979. Soil series of the Pine Barrens. In: Pine
Barrens: Ecosystem and Landscape (R.T.T. Forman, ed.), PPp.
81-93. Academic Press, NY. 601 pp.

Merrell, T.R., Jr. ané K.V. Roski. 1978. Eabitat values of .
coastal wetlands for Pacific Coast salmonids. In: Wetland
Functions and Values: The State of Our Uncderstanding (P.E.
Greeson, J.R. Clark, and J.E. Clerk, eds.), pp. 256-266.
Amer. Water Rescurces Assoc., Tech. Publ. Series No. TPS79-2.
Minneapolis, MN. 67¢ pp. ‘

 Merriam-Webster. 1977. Webster's New Collegizte Dictionary. G.
and C. Merriam Co. Springfield, MA. 1536 pp.

Moring, J.R. 1975. The RAlsea watershed study: Effects of
- logging on the aquatic resources of three hezdéwater streams of
tne Alsea River, Orecon. Part III - Discussion an¢ Recommen-
éations. Fishery Res. Rep. No. 9, Oreccn Dep_. Fish & Wilé-
‘life. Corvallis, OR. 23 pp. :

Motts, W.S. and R.W. Eeeley. 1981. Wetlands and grounc water.
In: A Guide to Important Characteristics and Values of Fresh-
water Wetlands in the Northeast (J.S. Larson, ed.), pp. 5-8.
Water Resources Research Center, Publ. No. 31. Univ. of
Massachusetts, Amherst, MA. 91 pp.

N.J. Dept. of Enviton.tProteCtion. 1982. Coastal Resource and
Deveiopment Policies. N.J. DEP, Div. Coastal Resources,
Bureau of Coastal Planning and Devel. Trenton, NJ. 196 pp.

N.J. Dept. of Environ. Protection, Off. of Environ. Analysis.
1979. Tidelands Index: Lands Subject to Investigation for

Areas Now or Formerly Below Mean Bigh Water. Natural Resource
Council. '

N.J. Dept. of Environ. Protection and U.S. Dept. of Commerce.
1978. New Jersey Coastal Management Program--Bay and Ocean
Shore Segment. N.J. DEP, Div. Marine Services, Office of
Coastal Zone Mgmt. (OCZM), Trenton, NJ and National Oceanic
and Atmospheric Admin. (NOAA), OCZM, Washington, D.C. 466 pp.




- kewbold, J.D. 1977. The use cf benthic macroinvertebrates as
incicators cf logcingc impact on streams with an evaluation of

buffer strip effectiveness. PhD dissertation, Univ. Califor-
nia, Berkeley., Eerkeley, C2. 102 .

Newbolé, J.D., D.C. Erman, and K.B. Roby. 1980. Effects of
locging on macroinvertebrates in streams with and without
buffer strips. Caen. J. Fish. Acuatic Sci. 37:1076-1085.

- Newling, C.J. and E.F. Smith. 1982, The Corps of Engineers
' wWetlané Recsearch Program. Wetlands 2:280-285.

Niering, W.A. 1973. The ecological role of inland wetlands.
In: Proc.: WVetlaznds Conference, pp. 100-109.. Report MNo. 21,
Univ. Conn. Inst. Water Research. : .

Oberts, G.L. 198l1. Impact of wetlands on watershed water guali-
ty. In: Selected Proceedings of the Micdwest Conference on
¥Wetland Values and Management (B. Richarcdson, ed.), pp. 213-
226. Freshwater Society, MK. 660 cp.

Odum, E.T. 1878. Principles for interfacin¢c wetlands with de-
velopment. 1Irn: Environmentzl Quality T;;ou~h ¥Wetlands Utili
zation (M.A. Drew, ec.), pp. 29-56. Coord. Council on the
Fissimmee River Velley &nd Taylor C-eek-XNubbin Slough Besin.

Tzllahassee, FL.

Odum, W.E., ¥.L. Dunn, and T.J.Snlth I1II. 1978. ERabitat value
of tidal fresh water wetlands. In: Wetland Functions and
Values: The Stzte of Our Unéerstandinc (P.E. Greeson, J.R.
Clark, and J.E. Clark, ecs.), pp. 248-258, BRmer. Weter
Resources kescc., Tech. Publ. Series No. TPS7S-2.
Minnezpolis, MY, 674 pp.

Olsen, S. and G.L. Seavey. 1983. The State of Rhode Island
Coastzl Resocurces Manecement Procram. Coastal Resources
Management Ceouncil, Prov1dence, RI. 127 PP.

O'Meara, T., T. Chaney, and W. Klockner. 19276. Maryland Uplands
Natural Areas Study, Field Notebook, Western Shore. Coastal
Zone Management Procram, Maryland Dept. Natural Resources.
Annepolis, MC. 195 pP. ' '

Orecon State Soil and Water Conservation Commission. '1978.
Stream Corrider Management. A Report for the Dept. of
Environmental Quality. Enterprise, CR. 59 pp.-

Palfrey, R. and E. Bradley. No date. Natural Buffer Areas
Study. Tidewater Administration, Maryland Dept. Natural
Resources. 31 pp.

Porter, B.W. 1981. The wetland edge as a communtiy and its
value to wildlife. In: Selected Proceedings cf the Midwest
Conference on Wetland Values and Management (B. Richardson,
ed.), pp. 15-25, Freshwater Society, MN. 660 pp.

>7 1%




Feed, D.M, 1981. Areawide wetland protection and management
- efforts in southeastern Wisconsin., In: Selected Procekéings
cf the Midwest Conference on Wetlané Values and Manadgement (B.
Richardson, ed.), pp. 519-528. Freshwater Society, MN. 660
FP- ’

Reimold, R.J. and V. Queen, eds. 1974. Ecolocy of Balophytes.
Academic Press, Tnc. NYC, NY. 605 pp.

Reppert, R.T. 1981. Wetland values, concepts and methods for
wetlands evaluation. In: Selected Proceedings of the Midwest
Conference on Wetlznd Values and Manacement (B. Richardson,
ed.), pp. 385-393. Freshwater Society, MN. 660 pp. |

Richardson, B. 1981. Selected Proceedings of the Midwest
Conference on Wetland Vzlues and Management. Freshwater
Society, KN. 660 pp.

Poman, C.T. and R.E, Good. 1983. Wetlands cf the New Jersey
Pinelands: Vel ves, functions, impacts and a proposed buffer
Gelineaticn medel. N.J. Plnelcnda Comm. Publ. No. 82-4074.
Div. of PlneTa ¢s Kesearch, Center for Coasteal & Enviroh.
Studies. v :

Poman, C.T. and R.E. Good. 1985. Delineatinc wetland buffer
protection ereas: The New Jersey Pinelancs model. Proc.
National Wetlands Assessment Svmposium. 22 pp.

Roman, C.T., R.A. Zampella, and R.Z. Jaworski. 1983,
Vegetaticn, soils and weter table relaticnships in wetland to
upland tranzitiorn zones of the New Jersey Pine EBarrens.' Eull.
Ecol. Soc. Amer. 64:172-173. :

Roman, C.T., R.A. Zampella, and A.2. Jaworski., 1985, Wetlﬁand
bouncaries in the New Jersey Pinelands: Ecological relation-
ships and delineation. Water Resources Bull. 21(6):1005-
1012, : _

Sadler, R.R. 1970. Buffer strips: 2 possible application of
decision theory. BLM Tech. Note, Filing Code 5000-6512. U.S.
Dept. Intericr. Portland, CR.

Salm, R.V. and J.P. Clark. 1984, Marine and Coastal Protected
Areas: A Guide for Planners and Managers. International
Union for Conservation of Nature and Natural Resources, Sw1t=
zerland. ISBN 2- 88032 -805-5.

sather, J.B. and R.D. Smith. 1984. An overview of major wetland
functions. Publ. No. FWS/OBS-84/18, U.S. Fish & Wildlife
Service, Bioclogical Services Progrem. 68 pp.

Schltoskey, F.,Jr. and R.L. Linder. 1978. In: Wetland
Functions and Values: The State of Our Understanding (P.E.
Greeson, J.R. Clark, and J.E. Clark, eds.), pp. 307-311.

e

58




Amer. Water Resources Assoc., Tech. Publ. Seiies No. TPS79=2Q
Vinneapolis, MM. €74 pp.

Schultz, C.J. 1981. PReculating shoreland-wetlands in Wisconsin.
In: Selected Proceedings of the Midwest Conference én Wetlané
values and Management (E. Richardson, eé.), pp. 587-5S3.
Freshwater Society, MN. 660 pp.

Shabman, L.2. &nd S.S. BRatie. 1981. Basic economic concepts
important for wetlancs valuation. In: Selecteéd Proceedings
of the Midwest Conference on Wetland Values and Manacement (E.
Richardson, ed.), pp. 431-443. Freshwater Society, MNM. 660
pD. '

Shay, J. 198l. Wetland protection in the 80's. In: Proceed-
: ings of the Ontario Wetlands Conference (A. Champagne, ed.),
pp. 19-25. Federaticn of Ontario Naturalists and Dept. of
Applied Geography, Ryerson Polytechnical Inst. Toronto,
Ontarioc. 183 pg.

Shih, S.F. 1981. Uplané marsh for water guality control. Proc.
2mer. Soc. Civil Enc. 107 (EE4):859-864.

Shisler, J.K. 1573. Picneer plants on szcil piles asscciated
with mosguito éitching. Proc. 60th Arnn. Mto. New Jersev Mosc.
Exterm. Assoc. 133-141. :

Shisler, J.R. and D.C. Charette. 1984. FEvaluetion of artificial
szlt marshes in New Jersey. Publ. No. P-40502-01i-84, New
Jersey Acricultural Exp. Sta. New Brunswick, NJ. 160 pp.

Shure, D.J. 197C. Ecological relationships cf small mammals in
2 New Jercsey barrier beech habitat. J. Mammal. 351(2):2€7-278.

Smardon, R.C. 1881. Visual-culturel values cf wetlands. In: 2
Guide to ;mpor ent Characteristics ancé Values of Freshwater
Wetlands -in the Northeast (J.S. Larson, ed.), pp. 9-11. TWater
Resources Research Center, Publ. Mo. 31.  Univ. of Massachu-
setts, Amherst, MA. Sl pp. ‘ ' -

Snedaker, S.C. and C.D. Getter. 1985. Coastal Resources Manage-
ment Guidelines. Coastal Manacement Publ. No. 2. PResearch
Elaznning Inst., Inc. Columbia, SC. A

Solomon, R.C., B.K. Colbert, W.J. Eansen, S.E. Richardson, L.W.
Canter, and E.C. Vlachos. 1977. Water resources assessment
methodology (WRAM)-- impact assessment and alternative evalua-
tion. Tech. Report Y-77-1, Envl. Effects Lab., U.S. Army Eng.
Waterways Exp. Sta. Vlcksburg, MS. 150 pp.

Sorensen, J.C., S.T. McCreary, and MJL'Bershman. 1984._Insti-
tutionzl Arrancements for Management of Coastal Resources.
Coastal Management Publ. No. 1. Research Planning Inst., Inc.
Columbia, SC. 165 pp. ,

59 |9«



~ wift, L.V, ané S.E. Baker. 1973. Lower water temperatures
" within a streamesice buffer strip. U.S. Dept. of Agric.,

Forest Serv. Pes. llote SE-193. Southeast. For. Exp, Sta.,
khsheville, NC. 7 pp. :

Swift, L.W., Jr. ané J.B. Messer. 1971. Forest cuttings raise -

temperatures of small streams in the southern Appalacblans.
J. Scil Weter Cons. 26:111-116.

Tedrow, J.C.F. 1579. Development of Pine Barrens Soils. 1Inm:
Pine Barrens: Eccsystem and Landscape (K.T.T. Forman, d)
pp. 61-79. &kcademic Press, NY. 601 pp.

Thurow, C., W. Toner, and D. Erley. 1975. Performance controls
for sensitive lands: A practical gquide for local administra--
tors. U.S. Dept. of Commerce, National Tech. Info. Service
Publ. No. PB-Z45 177. Prepared for, Wash. Environ. Research
"Center, Office of kesearch and Development. U.S. Environ.
Protection Acency. Washington, D.C. 523 pp.

Tiner, R.W., Jr. 1585. Wwetlands of New Jersey. U.S. Fich &

wWildlife Service, Naztional Wetlanés Inventory. Newton Corner,
MaA. 117 pp. : ‘ ‘

Tcllner, E.W., B.J. Barfield, and C.T. Baan. 1975. Vegetation
2s a sediment filter., In: National Symposium on Urban Hy-
érology &nd Seciment Contrcl (C.T. Baan ané P.W. DeVcre,
eds.), pp. 61-6¢. ffice of Resezrch and Encineering Ser-
vices, Publ. ¥o. URY BU10®. Univ. Kentucky, Lexington, KY.

- 314 pp. :

Suspended seciment filtration capacity of simulated vegeta-
tion. Trans. Amer. Soc. Agric. Eng. 19:67€~682.

~Tollner, E.W., BE.J. Barfield, C.T. Eaan, and T.Y. RKao. 1976.

Trimble, G.R., Jr. ané R.S. Sartz. 1957. How far from a stream
should a lcgging road be located? J. Forestry 55:339-341.

U.S. Army Corps of Engineers. 1980. A habitat evaluationAsystem

(RES) for water resources planning. Lower Miss. Valley Div.
Vicksburge, MS. 8¢ pp.

U.S. Environmentzl Protection Agency. 198l. New England
Wetlands: Plant Identification and Protective Laws. U.S.
EPA, Region 1. JFK Federal Bldg. Boston, MA. ‘

U.S. Environmental Protection Agency. 1984. Technical Repérti
Literature Review ¢f Wetland Evaluation Methodologies. U.S.
EPA, Region 5. Chicago, IL. 120 pp.

Wwalker, R.A. 1973. Wetlands preservatlbh and management on
Chesapeake Bay: The role of science in natural- resource -
policy. Coastal Zone Magmt. J. 1(1):75-101. i,

60 20K




lieller, M.W. 1¢7Et. Wetland habitats. In: Wetlanc Functions
and Values Tr.e State of Cur Understanding (P.F. Greeson,

C.F. Clakk, erd J.Z. Clark, eds.), pp. 210-234. Erer. Water
kescurces Rsszc., Tech. Publ. Sferies MNo. TPS79-2Z. :
»inneepclis, i, €74 2p.

L4

né CJL Dodd, Jr. 1978. 1Importance of we‘lanoe
enc threatenec srecies. In: Wetland Functiorns
ar.é Vaiues: The State of Our Understandinag (F.E. CGreeson,

J.E. Clark, eds.), PF. 565-575. Aﬁer. Kater
Rescurces kssoc., Tech. Publ. Series Nc. TPS79-

-

Minneapolis, kX, 674 pp.

Wiliscn, L.G. 1¢67. Sediment remcval from flood water by gracs
filtration., Trans. Amer. Soc. Acric. Enc. 10:35-37.

Volverten, C.L. 1581, Michican's state-level wetland protection
program. In: Selected Proceedinags of the Micdwest Ccnference
cn tezlenc ° Values ané lManzcement (E. Picharcéson, ed.), pp.
565-572. Freshwater Society, MN. 660 pp.

wwocoZff, F.L. &nc P.D.G. Pyne. 1573. Urban weter manacement and
ccestzl wetland prctection in Collier County, Flcocrida. Water
Rezources gull, 11(Z):425-36E.

Zoung, B.A. &and C.7Z. Mutchler. 1569%9. Effect of slcpe shape on
ercsicn arné rurcii. Trens. 2mer. Soc. Acric. Enc. 12:231-239.

Zempelle, R.A. &ané C.T. RPceman. 13E3. Wetlancs protection in the
¥ew Jersey Fire Bzrrens. ¥etlands 3:124-133.

zecdler, J.B., 18£2. The ecclogy of southern Cali‘orn;a coastzl
selt marshes: & community profile. rys/Cce5-81/34., U.S. Fish
¢ Wildlife Service, Bicleccicel eLv1ce= P'CCI:T. _hashingtor,
r.c. 1i0 cp.

Zecler, J.B. 1224, galt Mersh Restoration: A Guidebook for
Scuthern-Czliforrnia. California Sea CGrant Report No. T-CSGCE-
009, San LCiecc Stete Univ., fan Diego, CA. ‘

€1




Literature Cited--NJDEP, “Wetlands Buffer Rationale’

Erman, D. C., J. Newbold, J. Dennis, K. B. Robey. 1977.
Evaluations of Stream51de Buffer Strips for Protecting
- Aquatic Organism. Contribution No. 165. California -
Water Resources Center. .
Karr, J. R. and I. Scholosser. 1978 Water Resources and the.
Land-Water Interface. Science 201: 229-234.

Clark, J. 1980. California Coastzl Catalog.

Johnson, F. W. 1553. Forest and Trout. Journal of Fo:éstry.
vVol. 51. .

Niering, W. A. and R. S. Warren. ISéC.IVegetation ?atterns
in Processes and New Englanéd Salt Marshes. BioScience
30: 301-307.

Roman, C. T. and R. E. Good. 1983. Wetlands of the New
Jersey Pinelands: Values, Functions, Impacts and e
Proposeé Buffer Delineztion Mocel. Center for Coastzal
and Envircnmentel Studies, =Rugters University, New
Brunswick, 123 pp. :

Additional Reference

Porter, B.W. 1981. "The Wetlands Edge as a Community and its Value to
Wildlife." Midwest Conference on Wetland Value and Management,
St. Paul, Mlnnesota, June 1981.




L.J.‘

.J ./.....4-'_4.'¢ ...L N e v & S : 4 /y//",uo P 5 ;

v
V¢

[
ROV YTY Y

LV

As'fs'dmatlon of State Wetland Managers Inc.
Coe ZBx R ’




Assessment for Wetlahds‘Restoration

"~ John R. Clark
Environmental Guidance Group

INTRODUCTION .. . .

At  the present time, functional restoration
and repair of dapaged wvetlands 1is, in most
states, a second class pursuit. National and
state operating policy on restoration of wetlands
is relegated to occesionel mention in reference
to "mitigation.” ‘The emphasis is on protection
of wetlands, regardless of their condition. TYet
zany of the nation's wetlends have been altered,

and puch of the acreage is in so serious & state

of disrepair as to be almost non-functional. In
fect, pational policy asks protection of wetlands
regardless of condition and with little concern
for returning them to functional condition. With
a fewv exceptions, neither state nor federal

agencies budget capital icprovezent funds for
restoration (Spyder and Clark 1985).
While restoration and repair have e low

priority today, I think it soon cay come to the
top of the policy sgenda. If it does, I believe
it will be forced up from the gress roots where

people see the problems end sense the
opportunities on & regional scele and it will
soon dewn on decision-makers that zsuch of the
vetlend screage we &re GUIyiDg to save is not

.worth saving unless it 18 repcired. Mucn ol the
acreage in tbe Urited oStetes that is not
seriously dysfunctional is at least operating at
sub-optime]l levels — because of dikes and dazs,
sedimentation and pollution, and dessication and
duzping.

There are major questions to be answered at
the policy level about the functional condition
of wvetlands to be protected by regulation.
vetland unit 2lreadv degraded to mnear zero
function to be given the same protection es ope
th=t 1s pristine and operating et full ecological

Suanction? 80, Qo the regulatory auinorities
intend to restore such degraded wetlands to

higher functiopal states? If not, wbo should?

nat amounts of cepital funds will be budgeted
for the purpose of wetland rebabilitation?
(Clark 1985).

developed states, the present

In_the more
copdition of wetland resources rances ironm

Beaitny units to elirost totelly disfunction

&=s.  Coastal, inland end riverine parsbes and
svapps are affected, usually by alteration of
their bydrologic regime. Thousands of acres have
been drained, diked, or othervise altered to the
extent ‘that their output functions are greatly
reduced or elipinated (Clark 1985) Tbe closer

Is a
e

-

vetlanda are to 1ndustrial zones or urban centers

“or Aintensive ‘agricultural - areas, the higber the,

250

probability of damage.

In the U.S. as a 'uﬁole, we may bave 80
million acres of real wetlands left. I would
esticate that as many as 30 million of those are

seriously dazaged,

and pot more than 50 cillipn,
at the very most,

are in anything like full
functional condition. Such guesswork should be
replaced by pumbers, but unfortunately, most
wetlands surveys do not tabulate the health of
the wetlands that are counted. Dying ones count
the sace as live ones.

-

TEE CONCEPT OF RESTORATION

So fer, I  have used "restoration” in the
general sense of repairing dacage but =
refinesent of terms is necessary for coptinpuing
the subject. As set forth by Bradshaw (1984):

Restoration involves puttlng back what was
there as conpletely as possible;
rebabilitation involves progressing towards

this, but. achieving only partial success.
Often, no attempt will be pade to restore
what was present; | instead there i

replececent of the origlnal ecosysten by
another different one.

Beceuse vetland repai} has been 80 low or
the comservation priority 1list, it is not
surprising that wetland assessment methodologie:
have not given najor attention to the subject.
Wetland functions are not evaluated so much on &
condition scale as on a éapability or cepacit;
scale, which Adamus (1985) calls "effectiveness'
(Adenmus 1985). ° No measure of the potential fo:
icprovement in oututs through functional repai:
is generated by most assessments at their present
state - of advancepent. Clearly, if a wetlend unif

is judged to be low in functionel capacity, o
effectivepess, one would want to kriowv how mucl
can be gained through repair — restoration,
rebabilitation, replacement, or a copbination o!
these. is is rticulerly true where th
assesspant _is done  relative To aevelopren!
proiect where mitigation to repzir itncilon C&J
be required. ‘ T
24K




ASSESSMENT APPROACEES

This npeed for a practicable measure of
pairability could be accooplished through a

cepario approach®™ using existing assesszent
.chnology. To do this, the assessor Cfirst

termines the values to be assigned to the
rious wetland functions 4in present conditionm,
id second, estimates wbat those values would be
der appropriate restoration, rehabilitation, or
placepent (RRR) programs. This still leaves to
e Jjudgement of the assessor what would or would

t be ©“appropriate,® which brings us to the
tter of differences between ®"supply-side” and
epand-side® approaches to choosing which

_ctions to ephance.

Adamus (1985) separated functional rating
to: Ropportunity” and "significance"” as well
‘ meffectiveness" which I mentioned previously.
portunity -— which evaluates the chance the
tland has to perform the function and
fectiveness are both supply-side concepts; they
sess vhat the wetland cen supply. The third,
ignificance,” assesses "...whether society
ght value the wetland performing the

unction...?” and is a decand-side comcept; it
Esesses the degree to vwhich -the wetland peets
e depand- for its output of goods and services.
dapus (1985) visualizes opportunities to use
ither "the function with the highest rating®
supply-side) or "the function of greatest social
ignificance locally” (demarnd-side). Which
proach to take in conservation protection
tions may be a theoretical comsideration, but
mitigation/repair actions the decision is
termipative and governs the range of
propriate RRR options for the wetland to be

epaired.
At today's

level of wetlends knowledge and
cological engineering kmow-how, supply-side
sed projects are straightforward. Policy
spects are simplified. The practice is
nitative — one merely restores or rehabilitates
he subject wetland to origimal specifications to
aximize 3its capability to supply its original
et of outputs, as can be deterzined from the
cenario approach to assessxsent. On the other
and, demand-side projects are creatively
hallenging from ecological, engineering and
olicy standpoints. They often involve
eplacement of the original set of functions with
. pev set that conforms to regiopal needs for
retland outputs, that is, for mature's goods and
services.

Trying to replicate an original wetland
hrough restoration may pot produce the most
yppropriate result in terms of meeting the
-egion's critical need for wetland output. For
2xample, ecreating a coastal high parsh area of
sea daisy and saltwort, although a close
replication of the original wvetland, may be of
far less value than a replacezent low parsh of
aixed cordgrass and mangrove with open channels,
shich provides a nursery area for fishes and

- need is for smook habitat,
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exports detritus to the estuary. 2ften there is
a current regional demand caused by shortages of
particular types of wetland function that are
recognized 4in a region. Whetbher the shortage has

occurred because of wetlands coanversion or
wetland dysfunction, the desand can be at least
partially provided through repair: of

dysfunctional wetlands in many circuostances.

In the demand-side approach, there is an
evaluative question to be answered: What design
of wetland would yield the highest socio-economic
benefit, considering regional npeeds for matural
goods and services? If the critical regional
then a freshwvater
parsh grading to low saltmarsh with sadjacent
seagrass beds would be the appropriate design.

If waterfowl  habitat is eritical, then a
relatively shallow open water area would be most
appropriate. . If shorebird bhabitat, shoreline:
stabilization, or runoff water purification are

the priority need, then differeant designs for
rehabilitation projects are indicated. This is
the "decand-side” of RRR design. This strategic
approach to dezand-side mitigation requires that

sopeone other than the project developer --
perbaps the state or a regiopal entity — select
.the regionzl pricrities for wetland outputs of

and = services. Once that is
an ecologist can convert these
to functional criteria, and engineers
convert the —criteria to design construction
standzrds. There is & limitation though —
neither can create a wildermess.

patural goods
accorcplished,
priorities

Woere an aquatic ecosystem is seriously
degraded by an accumulation of individual adverse
wvetland alteretions -— cumulative ippacts — the
denand-side approach is clearly the best. To
reverse the cumulative degradation, . it will
usuzlly be necessary to determine which of the
lost and/or damaged funé¢tions are in most
critical demand and to design rmitigation and
other RRR projects accordingly. An example is

the Indian River Estuary on Florida's east coast
vhich has as many as 30,000 acres of wetland
irpounded for wmosquito control and essentially - -
removed from the estuerine systen. Many
interests are pow suggesting that alternative
mosquite control methods be found so thet most of
the impounded wetland area can be recomnected to

the estuary. But full restoration is not
possible and some combination of rebabilitation
eand replacement seems inevitably the best
approach. Therefore, it seexzs mnecessary to
determine the societal demand for goods and
services by consensus among those familiar with
the systec's condition and those aware of the
desires of the public. The public desires may be
for coamercial and/or sports fisheries for.public
utilization or for wading birds or vegetation
types for sesthetic appreciation. Where more
than one social demand is significent, parallel
or interactive evaluzstions can be made (Scyder
and Clark 1985).
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At present, wetland RRR needs are poorly
addressed. by state and Federal agencies, with a
fev  exceptions (e.g. California’s coastal
wvetlands restoration/rehabilitation initiatives;
pee McCreary and Robin (1985) and Gates (1982).
The subject arises mostly during permit reviews
~vhen agency staff may attempt to persuade the
developer to repair damaged vwetlands a3
"pitigation” for expected project-caused adverse
impacts on aquatic ecosystems. In effect, they
return the ball to the developer's side of the
court, challenging him or ber to 4inveat a
" mitigation program with virtually no specific
guidelines. After the
plan with design and ‘construction decisions, it

has to 'be submitted with the permit application -

for review by staff of various agencies who are
free to agree or disagree anong themselves or
vith developers or to independently suggest major

changes. These matters can be highly technical,
requiring considerable study, expertise, and
_upfront money. (Clerkx 1985)

Developers faced with the need to design
wetlands RRR projects must decide how much
acreage
standards to choose. The sinplest approach would
.be supply-side = full restoration;r 1i.e., to
re-create the wetland as it was before the site
chosen for mitigation was diked, ditched or
otbervise affected by human activity. But past
condition w®may be unknown and undiscoverable,
requiring that a guesstirate be made from
indications on the ground or from old maps or
aerial photographs. Most often, a rough
approxization has to suffice. Surrounding
conditions wmay prevent reactivation of the
original hydrologic system or achievement of the
original wetland elevationms. Other questions
arise, such as: How puch of the degraded wetlend
system now delineated should be restored? W¥hat
parts of it? And to what degree of replication?

These considerations often lead to the
denand-side, whereby the developer asks: What
does the public peed from this wvetland? What
dezands exist for wetland function? How can I
best meet those demands? If these gquestions can

‘be -answered, the developer's task may be
sioplified, the RRR work more highly targeted,
and the pudblic -interest  better satisfied.

Current wmethods of wetlands evaluative assesszent
can be modified to assist with filling this peed.

Ecosysten thinking 3is engendered by
decand-side RRR planning, perhaps more than it is
by protection activity. You can't think of each
individual wetland as a unit of 1landscape in
isolation. You have to think about & vetland in
terms of the whole system. It has to be treated
as part of a greater ecologicel and bydrologic
systep, particularly when dealing with cumulative
ivpacts. When you start thinking about how you
wvent to epgineer & wetland to respond to the
decand for RRR, you have to start thinking about
pecforoance specifications. Jou bhave to think
about what the derand functions are for what the

to include &and what design targets and

developer has created a .

If 4t is snook, you can
produce snook. If it 4s mallards, you can
produce mallards, ¥We will bave to think about
each- particular wetland — what it is c-apable of
daing and vhat ve want it to do.

wvetland can producs.

Thinking diacriminately is vhat demand-side
RRR engineering makes you do. You can no lonpger
Just classify or evaluate a wetland. You really
have to .think about the wetland and the variety
of configurations, functions, and social needs 1t
can : meet. From the ecological engineering point
of view, you can do almost ‘anything to a wetland
tkat you can afford. You can regrade it. TYou
can reshape it.  You can change the substrate.
Jou can plant wvhat you want. You'can change the
elevetion, topography, or the supply of water.

WILDERNESS AND UTILITY WETLANDS .. "

But preceding any large-scale facilitatior
of wetlend RRR projects is the necessity . tc
discriminate between "wilderness wetlands® and
Butility (or economic) wetlands®. Wildernes:
vetlands are those that should be protected, that
shéuld be preserved, that should be held onto ir
their historic condition  for all the benmefit:

this npation escribes to wilderness areas. Let u:
save. all the wetlands possible that are ir
pristine copdition, that are performing thei
historic ecological functions. Let us save five
million, 10 million, or 20 million acres o:
vhatever is appropriate. I think the politiea’

systeas will support any protection program tha

has a reasonable price tag. Don't ask what thost
vetlands can do for you; don't try to analyz
, then. You don't need aesthetic surveys

. sewage. plant —

intensive assessments, or ecclogical surveys. L
you want to save a wetland for wildermess, yo
save 1t for wildermess as a just cause in its ow
right.. But don't ask wildernmess wetlands t
produce shrimp or stop floods or do the job of |
those are utilitarian/economi
parameters ascribed to utility wetlands. This i
not preservation but conservation, which imp]ie
utility including = economic use, ~and ofte
cultiple uses.

Areas

identified ‘ror protection =&
®wilderpess®

vetlands — rather than conmservatio
8s "utility" wetlands — pust be restored to an
kept at a: near original condition as possible
But wutility wetlands should be considered a
econozic resource to be rehabilitated or replace
as appropriate to  meet regional wetlar

© priorities for matural goods and services.
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Wilderness wetlands include those alreac
designated for perpetual preservation ar
candidates for ~suck designation that - me¢
criteris relating to size, location, important
to consequential species, ecological quality, a:

scarcity on & regiopnal or mnatiomal basi:
Wilderness wetlands ©npot already 4in publ:
ownership (or under . guaranteed priva’
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.permits

protection) should be identified and acquisition

and management prograns developed and budgeted. -
Those  wetlands 4in  lederal, state or local

governoent owpership should be inveatoried and
evaluated with respect to condition. It can
probably be agreed, at least in most cases, which
wvilderness wetland should be restored to original
condition. Genperal,
should be developed to accomplish a gradual and

systematic full restoration = as funds
incrementally become available. There should
also be provisions for monitoring (Sorenson
1982)- . '

: For utility wetlands, I. favor region by
region inventory of (1) dezands for wetland
services and (2) condition of the regionmal stock
of wetlands. In this manner, a regicnal 1list of
vetland rehabilitation and replacement goals
could be developed to match future development

project mitigation requirements as they come
forward. Such an effort would create a "shopping
list® for mitigation agreements for alteration of

utility wvetlands and would - fit the
characteristics of a decand-side approach.

With the U.S. Corps
processing 11,000 dredge and fill wetlands
every year, the opportunities are great
for conducting demand-oriented strategic wetland
RRR programs through cumulative mitigation
projects extracted from ‘developers needing
permits. These would need to be coupled with
vhatever additional Trestoration projects the
public is willing to be taxed for, to complete
each regional = program of restoring,
rehabilitating, and replzcing wetland functioms
lost through past abuses.

of Engineers alone

As stated by Sorenmsen (1982) "...the
relative scarcity and eabundance of the resource
needs to be determined on a region-vide basis.in
order to set priorities on the types and
locations of habitats that should be provided in
2 restoration aite plan.® .

stepwise restoration plans °
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WETLAND FUNCTIONS AND VALUES:
THE STATE OF OUR UNDERSTANDING

Edited by

Phillip E. Greeson
John R. Clark
Judith E. Clark

The purpose of the Symposium was to pro-
vide a forum for scientists to review the state
of knowledge on values of wetlands in the
United: States, both inland and coastal, and
to consider rescarch priorities. The Sympo-
sium intensely examined the ecological
values of wetlands, particularly such func-
tions as nutrient cycling, decomposition, hy-
drology, and productivity. These functions
were translated into social, health, welfare,
and safety issucs, like flood control, water
supply and quality, wildlife habitat, and
basic life support. '
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Mitigation Banking: A State Perspective

, Fred O. Dunham » '
Louisiana Department of Wildlife and Fisheries

INTRODUCTION

. The Louisiana Departwent of Wildlife and

isheries (LDWF) reviews and comments pursuant to
he Fish and Wildlife Coordination Act on
roposed projects in Louisiana wetlands that
equire Section 10/404 permits. We bhave .
eveloped criteria to prevent, reduce and/or

oopensate for the adverse impacts to fish and
ildlife resources through mitigation.

In establishing mitigation criteria, it was
irst pecessary to establish a common definition
or mitigation (Rappoport  1979). We used the
itigation - definition given 4in the Rational
nvironmental Policy Act regulations (40 CFR Pert
508.20[a-e]). Mitigation can be: %(a) avoiding
he 3impact altogether by not taking a certain
ction or parts of an action; (b) minimizing
rpacts by limiting the degree or magnitude of
he action and its implementation; (¢) rectifying

he - impact by repairing, rehabilitating, eor
estoring the affected environment; (d) reducing
r eliminating the impact over time - by

reservation and maintenance operations - during
he life of the action; and (e) conmpensating for
he impact by replacing or providing substitute
esources or. - environments.® More simply,
itigative measures are those that avoid or
inimize impacts through project modification or
ompensate for impacts that are unavoidable.

Only 3in recent years bas mitigatiox been
equired to offset the unavoidable adverse
lmpacts of development projects to fish and

A1d1ife habitat. It became evident that onsite
ME%YPMM{_ELEE@’
[herefore, offsite mitigation $  necessary.
alvays available at the time ol & Tt.

The development of a Pmitigation banking"

concept was brought about as a means of achieving
compensation for those unavoidable habitat losses

associated with development projects. Soileau et
al. (1985) stated the concept as: .
7. ..mitigation banking is ~similar to
paintaining a bank account. A developer

undertakes measures to create, restore, or

preserve fish and wildlife habitat in
advance of an anticipated need for
‘mitigation for project construction
inpacts. The bepefits attributable to these
measures are quantified, and the developer
receives mitigation credits from the
appropriate

regulatory .and/cr planning

_Highway Ad=zinistration.
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These credits are placed in a

agencies.

mitigation bank account from which
withdrawals can be made. When the developer
proposes a project involving unavoidable

losses of fish and wildlife resources, the .
losses (debits) are quantified using the
same method that wes wused to deternmine
‘credits, and a withdrawal equal to that
amount is deducted (debited) from the bank.’
This can be repeated as long as mitigation
credits remain available in the bank.®

In 1981, Louisiana's first mitigation bank
vas initiated between the State's Department of .
Highway (DOE) and LDWF along with the U.S. Fish
and Wildlife Service (FWS) and the Federal
This bank involves the
purchase and transfer of 3000 acres (1214 ha) of
bottonland hardwoods to be operated and mznsged
in LDWF's wildlife management erea progranm.
Credits developed by the bank would be applied to
highway construction projects.

Although the lands have been purckased,
conplete icplementation of - the bank has pot
occurred because of the lack of a formel
agreement, 1lack of coordination and cooperation
from the highweys agencies, and the 1lack of
agreezent on an assessment method. Steps are now
being taken to correct these deficiencies and to
ioplezent an effective program.

As a result of this first bank, Louisiana's
second venture into banking, the Tenneco 0il -
Coopany (Temneco) mitigation bank, was approved
only after several specific provisions were
incorporated into the Memorandum of Agreenment
(Mo4). v These provisions were derived
specifically from issues brought forth during
intense interagency/industry negotiations. The
ipteragency teaxr consists of the Natiomal Me=ripe
Fisheries Service, Soil Conservation Service,
Louisians Department of Natural Resources, FWS

Some of the 4issues are listed along with a
brief explanation.

1. Life of the Mitipation Bank - The
interagency team formed the position that the
ritigation bank should have an effectiveness life
at least equal to the 1life of ary mitigated

project. Based upon available data for the
nitigation bank site, marsh will convert to open
vater within 77 years because of . erosion,
subsidence, and saltwvater 4intrusion; therefore,

to effectively coopensate for losses, project
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impacts must mnot occur beyond this time. The 77
year life was agreed upon, although Tenneco would
only guarantee intensive spanagement for 25
years. Management beyond year 25 is to be
evaluated at that time.

2. Assessment Methodology - FWS Habitat
Evaluation Procedures (EEP) was selected . to
evaluate the effectiveness of the management plan
in developing credits and the debits resulting
from projects. '

3. Debiting Availebility -~ In-kind

pitigation by debiting from the bank is only:
appropriate and will be used to offset only

unavoidable impacts when no onsite mitigation is
available or feasible.

4 Geopravhic Limits - Credits developed
can only be applied to projects in the same

hydrological wunit wunless the Intéragency tean.

gives approyal.

‘5. Selling or Tradirg of Credits - The
selling or trading of credits by Tenneco wvas
approved by the interagency team as a reasoneble
extension of the concept. Bowvever, the
" acceptzbility of those credits for mitigation by
a third party mnust receive approval from the
interagency team.

6. Protection of Mitisation Bank Site -
Development projects occurring within the site
would be debited at twice the emount as a similar
project occurring outside the site.

7. Monitoring the VMitigation Bank - The
interagency team will Treeveluate the managepent
plan at years five and ‘25 with the option of
additional evalustions vhen significant
operational and/or structural changes occur. -

8. Credits Banked - The management plan
created credits for the entire bank site. Since
Tenneco only owns 70 percent of the site, credits
vere reduced accordingly. Credits were lowvered
again by 52/77 (68.5 percent) as a result of
Tenneco's reluctance to guarantee intensive
panagenent beyond 25 years. The resulting nusber
of credits wvas guaranteed by the interagency team
even in the event the npanagement progranm
unexpectedly fails to produce these credits. The
cocpleted - HEP analysis provided a measure of the
average npumber of credits svailable on &n annual
basis. The saccruing of unused credits froo one

year to the next wvould not be alloved, since

adverse impacts should be mitigated as they

occure.

A cooplete and detailed analysis of the
Tenpeco mitigation bank, along with a copy of the
formal MOA, is available in a report by Soileau
(1984).

CORCLUSIORS

Louisiena bas a coastal vetland loss rate
over 40 plus square miles per year. The majo:
of  these lands are privately owned. Some

- also managed, resulting in a reduetion in 1

rate of loss. Management actions can enh:
fish and wildlife habitat.  The cost of ti
actions can be offset by the establishnmen!
benks 4in which credits can be s0ld or trac
Thus, the bank serves as &n incentive, botl
private landowners and  industry, for fur
eanagement of wetlands to obtain a variet;
tangible benefits. In addition, = thke inprt
bhabitat provides increased uoneta.ry bepefits :

- bunting and trapping leases..

In exarining each of our two mitiga
banks, we see both an unsuccessful bank
successful, establishead, 1np1enentahle bank.’

To estahlish a successful mitigation ban
formal interagency agreement should be ado
that defines the ©bank 1life, assess
cethodology and processes, hebitat =manage
plan, and monitoring and re-evalua
eéthodology. It should provide a contin
ceckenise for edministering the plan. Suc

‘agreecent can lead to 'a clear understandin

the formation, structure, implementation,
operation of the bank. It can also les
coordination and copperation - between

perticipants. ‘

. A creditable habitat assessment methodo
(e.g. EEP) should be wused instead o
conventional method (e.g. acre-for-acre). Inm
case, the methodology should provide comsis
and reliable data for the assessment of cre
and debits by &an interagency team.
designation of one of: the team members as
®banker® will facilitate bookkeeping requirer
and promote a smootber operation.

Prior to our mitigation banking experit
offsite mitigation was carried out. only
selected features, resulting in varying de
of effectiveness. Mitigation banking can pr
a more effective method of meeting mitig
needs and ~obtaining benefits over a 1
period. The copncept, put into action, can
benefit to landowners, developers, and regul
and resow~ce agencies. Baving mitig
up-front can save tire and manpover. It can
provide the landowner with a means to re
some of his or her expenses in implementir

. maintaining the management pln.n:_

Misuse of the banking concept can lead
incozplete review of developzent projects
failure to mipimize! their their wunavo:
icpacts. Some developers kay enter the b
an effort to obtain blanket approval for .
projects. Therefore, careful pla

‘ v.inplenentatlon, and coordination should b

in estb,blish.mg a utlgation bark to insur

n.“

258 24



§t 43 both agreeable and successful ror eacn
party inovolved. We believe there are uses for
banks but this
endorsement of the mitigation banking concept.
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Coastal Wetlands Mitigation Banks:
The California State Coastal Conservancy Experience - -

Elizabeth P. Riddle and Melanie F. Denninger
California State Coastal Conservancy

INTRODUCTIOR

California's coasial vetlends are protected
by federal, state, and local policies that limit

alterations to wetlands

for allowable vetland impacts.
intent of wetland development and mitigation
policies — which is to protect natural resources
vhile aceommodating appropriate development — is
pot in all ways served by the process currently
used for issuing and conditioning coastal wetland
As Eliot bas

development permits

found, permit conditions

nmitigation requiremen

for spall projects

mitigation conditions.

(Eliot 1985).

end require mitigation

Howvever, the

describing wetland

ts eare often vague ebout
pitigation goals and specifications, mitigation
can result 3in wvetland
fregments of questionable habitat value, and
applicants often fail to comply with permit

As a means to improve the resource value of
and ensure compliance with

mitigation projects

mitigation requirerments,
and private non-profit
California have sponsored

mitigation programs

requirements themselves,
fees toward ephancement

nitigation sites.
mitigation progranms

fees from permit applicants.
that applicants have

several public agencies
organizations in
coastal

wetland

that provide for prograz
sponsors to collect fees from permit applicants
in lieun of the applicants carrying cut mitigation

Bovever,

and then to apply the
of large, consclidated

sponsors of
have lacked sufficient funds
to complete mitigation projects before collecting

based on estimated enhancepent costs.
pay prove inadequate to cover the eventual cost
of acquiring and enbancing a site to replace
babitat values lost due to development projects.

Perbaps more importantly,
wetland habitat loss

The result has been
paid fees to bank sponsors

These fees

the lag time betveen
and replacement becomes

4institutionalized and unavoidable when progran
sponsors accept mitigation fees in. advance of

site acquisition and enhencepent.

In fact, in

some cases replacement may never occur because
the sponsors have been unable to locate and
acquire appropriate mitigation sites. :

~ Ope way to eliminate both the guesswvork in
assessing fees to cover proposed enbancement
costs and the lag time and upcertainty about

=itigation project
regional  mitigation
State Coastal C

coompletion 1s
"banks.®
onservancy

to
The
has

establish
California
initiated

emitigation bank prograss in several coastal

vetland areas.

\ :

mitigation bank 3is created when &
sponsor locates, acquires, and enhances a 1
parcel with 1ittle existing vetland hal
value. - Development permit applicants then j
fee to use the banked habitat value to =a
off-site mitigation requirements imposec
perzitting agencies. Thus, the habitat wval:
several off-site pitigation projects
consolidated onto one site, compliance

mitigation requirements 1is easily verifi:

. applicants' mitigation costs are known earlid

the project planning process, and the
drawn-out process of carrying out mitig:
requirepents 1s replaced for applicants by s:

L—pay:ept of a fee.

The disussion that follows is design
shov hov ‘effective off-site wetlend mitig
can be planned and mnaneged through the u
pitigation banks that ere acquired ani enh
in advance of accepting mitigation fees.
en2lysis is based on experience gained th
the ~Celifornia State Coastel Conserva
involvement 3in mitigation bank progran
Euzboldt Bay, Sen Francisco Bay, and tb
Angeles ares. » :

DEVELOPING A MITIGATIOE BANK PROGRAM

A variety of agencies and organizatior
find it in their interest to initiate a we
mitigation bank program. Taking the desi
off-site mitigation out of the hands of j
applicants and putting 1t dinto the han(
resource agencies allows agencies to
citigation project design. Resource agenci:
non-profit organizations are also ab
underteke larger, more expensive project
they porsally would, in the expectstion t
least & portion of their project costs w
reiobursed. Even private landowners may t
to realize & profit by sponsoring mitigatic
projects on undevelopable land-holdings.

Extent of Commitment Becessary fron Spon:

Mitigation bank programs are cost
time consuming for bank spopsors.
ecbarking on a bank program, a sponsor
determine that it has sufficient time an
and @&  strong <cozaitment to carry o

1'~v~t‘»if}g~prqg5‘§'m. While the sponsor can. ant

------

é\}eﬁ‘iﬁﬂ\“;ﬁ}i&gﬁ?bﬁg{s_enent_ for most ¢
expenditures, 1% “must be prepared to't
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rogram costs for an 4ndefinite period. In
ldition to staff time, costs may be incurred for
1 inventory and preliminary assesment of
>tential bank sites, appraisals, enhancezent
lans, acquisition, enhancement plan
splementation, and interim wmanagezent of bank
ites.

Establish a Working Group

Once a sponsor's commitment to a mitigation
enk program has been established, the spensor
ould form an advisory bank working group
poposed of those essential parties to a
itigation bank progranm who will have the
ithority to make critical decisions about
rogran implementation. The working group should
pclude permitting agencies, such as the U.S.
ray Corps of Engineers and state and local
gencies,
ish apnd Wildlife Service and their state
ounterparts. It pay also include environcental
nterest groups -and representatives of permit
pplicants. Each participant will have valuable
xperience and perspective to contribute to bank
rogran planning. Furthermore, to ensure that a
itigation ... bank will ©be used, all the
erticipants wmust support the  bank concept and
zplementation details. Each egency should have
he opportunity to tailor the program to their
eeds. For example, an agency may have a limited
urisdiction that restricts its involverent in
he mitigation program to the use of certein
abitat types, or an agency's internal policies
a2y require the use of a particular forwula for
ssessing mitigation fees.

Develop .Probgran Guidelines

The bank sponsor and the bank working group
hould develop program guidelines that outline
that the mitigation bank program can and should
iccomplish, how the prograz should function, and
shat regional wetland restoration goals should be
yursued. The guidelines, in turn, should be
incorporated into formal  mitigation  bank
1greepents between bank sponsors and perzitting
agencies for the use of each bank. It typically
takes many months to conmpose generally accepted
progran =~ guidelines . as working group mezbers
gradually come to appreciate program complexities
and potential.

Bank sponsors have vested interests in
nitigation banks that they need to protect
through program guidelines and mitigation bank

agreements. Program guidelines adopted by =a
mitigation bank sponsor can serve as a program
panifesto declaring the sponsor's intent in
creating the mitigation bank program and
establishing standards for its use. To
discourage exploitation of a mitigation bank for.

promotion of 4inappropriate development or for
circumvention of more complex and costly, but
environmentally superior mitigation requirezents,

and resource agencies, such as the U.S. .

B
Pt et

the guidelines should specify thet tne aitigation
bank can be used only when the perpitting agency
and the advising resource agencies find that
project redesign, on-site nmitigation, and
off-site mnitigation arranged by the applicant are
not appropriate and that a designated mitigation
bank bas appropriate babitat value available. As
a last resort to prevent misuse, the guidelines
may reserve the sponsor's right to refuse to
accept mitigation fees from applicants.

‘ There are, hovever, some limitations on.
vhat wmitigation bank guidelines can accomplish.
First, a sponsor cannot seek to relax existing
laws or regulationms. Second,  some permitters
insist on retaining the discretion to negotiate
mitigation requirements based on the benmefits,
pressures, iopacts, and assorted idiosyncrasies
of each project. On the other hand, other

. permitters prefer that the mitigation spomsar

' Pinally,

261

adopt clear guidelines for the use of banks that
the permitters may in turn use to fortify their
position on mitigation requirements. Resource
agencles pay condition <their endorsement of a
mitigation bank on strict use guidelines that
preclnde use of a bank -site to facilitate
development that they judge to be inappropriate.
if a mitigation bank spomsor adopts use
guidelines that are not entirely acceptable to
all the key parties to the mitigation process,

the sponsor mey forfeit +the opportunity to be
reinbursed, and the existing off-site mitigation
process  that

has proven unsatisfactory will
continue in use. ; '

. The progran guidelines should also
establish regional wetland restoration goals —
such as restoring historic proportions of wetland
types, increasing habitat diversity, and creating
hzbitat for endangered or other targeted species
that will direct site selection and
enhancenent plan design. In both the site
selection and design stages, the restorztion
goals will also be synthesized with projections
of habitat lcsses and with site-specific.
constraints and opportunities. The State Coastal
Conservancy's Humboldt Bay program provides an
exanple of how one working group defined the
overall goals of a mitigation benk program. Im
Humboldt Bay, the working group conmsists of
representatives from the County of Eunboldt, the
Cities of Eureka and Arcata, the Califormia
Coastal Cozxmission, the Humboldt Bay Barbor
Recreation and Conservation District, and state
and federal resource agencies. The working group
first identified regional wetland restoration
goals and determined the number of acres of each
type of existing wetland desighated for
coastal-dependent development, the eonly form of
coastal = wetland development permissible under
California's Coastal Act. The working group
determined that the most suitable sites for
enhancement as mitigation banks would be those
that could provide compensation for projected
habitat losses and also accozplish as many
regional restoration goals as practicable
(Bunboldt Bay Working Group, 1984).
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Establish Site-Selection Criteria
and
Prepare an Inventory °

Once it has established the general progranm
parapeters, the bank working group can begin to
consider specific sites. If bank working group
pembers are well-informed about bhistoric wetland
losses, development trends, and predicted rates
of wetland losses, a formal study is not
essential to determine site selection criteria.
In geperal, the site selection criteria should
include specifications -regarding existing

resource value, enhancement potential, size, and.

location.

To avoid destroying . resource value in the
course of enhancement and to add significantly to
existing resource value, bank sites should have
minimal wetland habitat value before enhancement
.is wundertaken. At the same time, they must be
feasibly restorable. Feasibility encompasses
both the physical possibility of enhancement for
a particular wetland type and cost. While the
restoration goals set by the bank working group
will have defined ‘targeted wetland types,
suitability for mneeting restoration goals will
 vary from site to site. There are at least three
dimensions to cost constraints: the amount that
a sponsoring agency is =able to invest in a
mitigation bank, the amount that a management
ageney will be willing to commit toward
- gaintaining a bank over the long term, and the
cost per unit of habitat value that applicants
vill be willing to pay. Sites of various sizes
pay be appropriate depending on other site
characteristics. Small, isolated sites may have
value as islands of hebitat in areas that are
highly developed.
ordinarily shun sma2ll sites, they may be willing
to take them on if they are clustered near other
managenent units. Large sites are generzlly most
cost effective for Dboth bank - sponsors and
panagers and are more likely to afford a variety
of babitat types. large sites can be used to
consolidate a number of smell mitigation projects
that would otherwise be difficult to complete and
to verify, whereas very small sites may only
accommodate the mitigation needs of one or two
development projects. Costs to permit applicants
pay be lower on larger mitigation banks as
enhancepent, acquisition, and management costs
are divided over more acres and by more
applicants. '

Site location is important in a number of ways:

Proximity to development:.  Bank sites
should be 1located close to anticipated
development so that nputrient supply,
picroclimate, soils and water chezistry are
pore likely to duplicate those destroyed by
development and sope 3individual organisss
may be able to transfer from the
development site to the wmitigation bank.
In large complex areas such ~as the San

While mpanagecent agencies -

Francisco Basy, it is important to define
regions limiting the allowable distan
betveen development impacts and mitigati
banks in order to maximize the replaceme
value of mitigation banks and to preve
applicants with projects in high land va)
areas from using up mitigation banks in 1
land value areas, leaving applicants in t
latter areas without affordable off-si
mitigation locatioms. Regions should
defined narrouly ~ enough to refle
ecological and developument patte
differences, but should be large enough
encozpass an area of anticipated wetla
destruction and an area of potenti
mitigation bank sites.

Proximity to mpanaged areas:  Managene
agencies will be more inclined to take
the - responsibility of long-terz canagene
of a mitigation bank 4if 1t is close
another preserve that it canages.

Proxinity to cocplementary hebitat: 1
bhabitat value of wetlands 4increases {
rany species wben the wetland adjc

;- uplands or open wvater, or when a veriety
wetland and - uplend types occurs in
cosplex. -

Bank sponsors, in - consultation. with
vorking group, compile an inventory of potent:
ritigation bank sites that peet these criter:
In the course of the inventory, - sufficie
inforcation should be gathered about each site
indicate feasibility of acquisition &
enhancepent,  and to facilitate furtl
investigation of <the- site. If the bank spon:
is unable to own and canage a bank site over °
long term, then the first steps should also
taken to identify sgencies willing and able
underteke ownership and managesent of each of -
potential bank sites. :

Prioritize Sites

In compiling s conprehenéive inventory
potential mitigation bank sites, the spomsor

- have begun. the process of cozparing

potentials of each of the inventoried sites :
the regional restoration goals and select
criteria established by the working group.
potential sites are assigned priorities, ¢
high priority site should be scrutinized
special constraints on, and opportunities |
acquisition, ephancement, and use as a
site. For exanmple, a landowner may be villin
sell, but only at a  price higher than
sponsoring agency can afford or justify pa
for resource preservation, or a landowner
insist upon unacceptable deed restrictionms.
closer inspection, physical conditions
othervise suiteble sites may also

insurnountable obstacles to wetland enhance
— such as large expanses at very high or
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; elevatioms, the
icies, toxies in the
reliable wvater supply.

presence of endangered
soil or water, or an

Other more subtle barriers to the use of
tential bank sites may exist as well. In the
aboldt Bay area, for example, there are very
vy vacant areas of filled former wetlands; most
rshes bave been diked and drained and are
rrently in agricultural use. Converting these
ricultural lapnds to salt or brackish marshes
uld create hardships for the local agricultural

cnozy - an important resource which is offered
otection” by California's Coastal Act. The bank
ridng group met with local agricultural
tension ' representatives who reviewed the
ventory of potential mitigation bank sites to
termine’ wvhich, 4if any, were important

ficultural lands and should not be considered
v wetlands restoration. The working group is
aluating only those sites which are marginasl
micultural lands which, if restored as

stlands, will not affect the local agricultural
;0n0mY. - :
In the San Francisco Bey erea  seasonal

itlands are currently the type of wetland most
ireatened by development proposals. Even though
3st of the seasopal wetlands .were created by
iking and limiting or excluding tidal acticn on
srmer tidal mershes, the Conservancy and the
iank working group decided that the value of the
cisting seasonal wetland
estoration of the historic tidal habitat. In
act, sentiment in the bank working group rums so
trongly against tampering with seasonal wetlands
hat the group bhas eliminated the
restoration® - connoting recreation of historie
onditions at the expense of existing seasonal
etlands in favor of ‘“enhancement”
onnoting improvement of existing conditions —
n describing regional mitigation. bank progranm
0318. :

In the extensively developed Los Angeles
nd Orange Counties, most of the fev remaining
ragoents of disturbed wetlands thet might be
nhanced or restored are already targeted by
esource and permitting agencies and landowners
or mitigation for specific development projects
hat are nov in the early stages of planning. If
be Conservancy is able to establish a mitigation
rogram in this region at all, it is likely to
onsist of accepting mitigation fees for the
nhancement of  lands currently im public
wnership or for the acquisition of property that
.8 too expensive for the Conservancy to consider
cquiring without supplementary funds.

The working group must carefully consider
iite-specific constraints and opportunities and
ank the potential sites. Then the sponmsoring

igency initiates appraisals ‘on the highest
riority sites vhose owners would be willing
ellers. (The Conservancy does. not condemn
roperty, but other bank sponsors, -with the

babitat precludes .

. with

tern. .

‘oncurrence of the bank vorking group, may wish
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to do so.) A bank sponsor cay need to purchase
an option on a potential bank site in order to
reserve it  during the sometizmes 1lengthy
acquisition process. .

ESTABLISHING A MITIGATION BANK

Develop Management and Mitigation
Bank Agreements .

When acquisition of & particular site
appears likely, the - bank sponsor should secure
formal menagepent and mitigation bank agreemeats
resource and permitting agencies.
Managenent agreements will vary considerably from
one bank project to “another. In general,
management agreements should detail the terms and
conditions under which the managezent agency.
agrees to accept title to and wmanage ‘the
mitigation bank site in perpetuity as wildlife
habitat. Management agreements should also
specify the level of funding that the bank
sponsor will provide to the management agency and
a schedule for payment.

The benk sponsor should enter into a
‘separate agreement with each permitting agency
for the wuse of each mitigation bank in order to
render the use of banks orderly and predictable.
The mitigation bank agreements should incorporate
the progran guidelines previously coopesed by the
bank working  group, refer to site-specific
details, coznit the permitting agency to use the
bank within clearly defined paraneters, define
the obligations of the sponsoring agency, and
establish  the unit price of banked bhabitat
value. The agreements may .also identify the
particular types of habitat eligible to be offset
by purchase of benked habitat value, restrictions
on the allowable distance between developnent
impacts &end &a mitigation bank; and ispose any
other restrictions the working group decides are
appropriate
bank site.

Prepare a Site-Specific Enhancement Plan

At the outset of enhancement planning, the
regional wetland restoration goals previously
jdentified should be reviewed by the working
group in light of projected habitat losses and
the enhsncement opportunities and constraints on

the chosen site to arrive at site-specific design
criteria. Existing wetland habitat values and
the values projected for various eghancezsent
alternstives should also be quantified using the
U.S. Fish and Wildlife Service's Habitat
Evalustion Procedure, the technique recently
developed by Adamus for the Federal Highwvay
Adzinistration (1983), or an equivalent pethod.
Because it is the increment of edded habitat
value that should be made available to perzit

applicants for purchase as mitigation, the amount
of habitat wvalue added should be a factor in

for the program or for a specific




ceterdining  which  cnhuncezent sliternutive 4s on sriificial rpeasurey for thoir existence @
selected. Tbe wvorking group 4is peoriodically for protection of adjacs:zi land uses.

consulted and the fipal enkancezont plar shouid - Determine Tnit Cost
meet with the approval of the prospective '

_  ocanagement agency and at least all tkose working Once the enbancement 'of a nit.igafioﬁ ba
group members who will participate 1n the use of - site has been completed, the acreage or units
the mitigation bank site. habitat value to be adversely dimpacted by

proposed development project have be
Telly Mitigation Bank Costs quantified, permitting and resource agencies he
' . found that project redesign, on-site mitigatic
Once the enhancement of a mitigation bank and off-site mitigation arranged by the pers
bas been completed, the bank sponsor tallies applicant are either infeasible or imappropriaf
those costs ipcurred by the sponsor that the bank and ropitting and resource a 53:12:
working group has determined to be appropriate to consultz:ion viih the bank s naorg have fo
pass on to permit applicants in mitigation fees. ' o ponser.
. that a mitigation bank has an appropriate ano
In general, .
general, the costs that should be charged to and type of habitat available, a permitter tl
permit applicants include acquisition, - 'y oo
. : ’ has entered into a mitigation bank sgreement w3
enbancenent planning, construction and bank e e
ganagesent and wmonitoring, with up’ to an'." the sponsor may condition a wvetl
additional ten percent of project costs for the 'ge"h'p: en; pegnit. vith paywent °f]‘ ui] tigat:
sponsor's adrministrative costs. While the t;: habitata '::igna :ed ?tiga::.;n t ba;ed1
chargeable categories are clearly defined, there nitigation bank ﬁn;:. :zzt r;.ge u:::nof :si ‘
are gray areas within some categories. be .either . , eo
. : per added unit of habitat value "or )
high In 1::;“ ;Eizzsdevelop:entogx_pe2:::.;:118 ub: acre of enhanced wetland and adjacent upland
’ Hm)' . ’ te: bank
correspondingly high. As long as mitigation bank integral  to . the n}f,’f,ﬁﬁﬁ?ng ol lte tuat
land costs are in line with other land costs in acre A al rul it 14
the vicinity, . the bank sponsor should not N SR O i) o P BPPoea

should be allowed to use only the units

subsidize a =mitigation bank. However, sponsors bebitat value added — not existing hebitat va:

should seek especially striet use agreements that

: ~ on a mitigation bank site to coopensate |
. compel permitters to use the bank and that ~ develop=ent project impacts. Hovever, in or
prevent ap?hcants from using n;tzgation sites to prevent a net loss of wetland acreage, b
~ fartber afield where land prices are lower. 4s sponsors should also set a minimum ratio of .
always, sponsors should be prepared to bear bank acre of  mitigation bank for esch acre
costs indefinitely. developaent impact.
’ Permit applicants may bridle at being CORCLUSIOR
required to contribute to monitoring the
biological success of a mitigation project and to Existing coastal wetlend protection 1
panaging &an enbanced wetlend. The argument and policies have proven inadequate to halt
‘'against applicants peying for ponitoring is that, destruction of California's coastal wetlends. .
since applicants bave paid for an enhancement paerticular, the current process intended
plan designed or commissioned by benk sponsors - ensure mitigation of development inpacts
end for enhancement construction, they " have vetlends - 4is yielding unsatisfactory resul
disposed of their responsibility and should not Wetland mitigation bank programs, prope
be liable for conitoring to identify adrinistered to prevent exploitation which wo
imperfections in planning or implezentation. The facilitate inappropriate development, are a me
arguments against paying for npansgement costs are for essisting with timely, effective mitigati
that natural marshes are not menaged and that, in Agencies that undertake mitigation bank progr
any event, @management &gencies are funded pay- elso .augmert their resource enhancen
- precisely to provide resource panagement. . capabilities. through reimbursement for mitigat
There are, however, several overriding project costs.

reasons to .charge applicants for the costs of
panaging and monitoring mitigation bank sites.
¥Wetland enhancement techniques do not yield
predictable results. Only careful monitoring of
the results of various approaches under differing
| copditions will help perfect techniques. Indeed,
if the results of |uncertain ephancement
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The California State Coastal Conservancy Experience
in Wetland Enhancement

Alyse M. Jacobson
California State Coastal Conservancy

INTRODUCTIOR

The increasingly repid destruction of ~

vetlands in the United States bas been well
documented 4in the past several years. Across the
nation, it is esticated that 50 percent of the
original wetland acreege has been lost to fill
and flooding from development, agriculture and
other wmwan-zmade and @natural causes. In
California, lossés have been even more drematic.
Over 90 percent of the state's historic wetlands
have been destroyed. This tremendous decline in
wetland acreage has been equaled by the
significant decline 3in the nunbers and types of
waterfowl and other birds of the Pacific Flywey,
* enimals, insects, plants and fish vwho are
dependent on wetlend babitats. Tbe 1loss of
vetlands and these living resources have in turn
inopacted the state's fishing =and recreation
industries, water supply qu=lity and quantity,
flood storage capacity and the overall quality of
life of Californie residents.

This = paper summerizes the activities
undertaken by the Califormia State Coastal
Conservancy to preserve eand restore significant
coastal resources, priparily wetlends. After
providing a general background on how the
agency's Resource Enhancement Program developed,
sone examples of the typicel types of projects
the agency undertakes will be discussed along
with the lessons learned along the way on
bhow-to-do projects and ©pore importantly,
how-not-to-do projects.

BACEGROUXD

Since its inception in 1978, tbhe California
State Coastal Conservancy's Resource Enbancement
Program bhas been involved ip all facets of
vetland  protection and enhancement along the
coast of California and San Francisco Bay. The
program seeks to preserve coastal Tesources
through acquisition, ephencement and other
icplepentation activities rather than through
regulation. This focus 1is the result of
legislative recognition that regulation alone can
pot prevent the destruction of California's
coastal resources. Regulation cannot resclve all
resource problems effectively for the following
reasons:

1. Regulations can require restoration of
degraded systens only vhere
developnent applications are

forthcoming. Many important resources
have already been adversely affected
by historic and/or existing land uses.

2. Even vhere regulations now. exist to
probhibit certain activities in the
coastal zone, such as fil1 in
wetlands, . a specific ‘perpetrator
cannot always be ideptified” for
enforcement purposes (i.e.
sedimentation exacerbated by normal
urban  runoff  throughout an entire
watershed). ’

’ 3. Despite the fact that regulations to
’ preserve coastal wetlands are on the
books, political and economic
realities often . Bake strict
epplication of the laws impossible.
Further, efforts to "mitigate® wetlangd
losses in one area by restoring or
creating wetlands elsevhere have only
peant that overall wetland losses have
been slowed rather than stopped. This
is 1largely because wetlend restoration
is still more of an art than a science
— mpany experiments don't work in the
long run; mitigation sites are ofter
chosen for their price an?
availability rather than conduciveness
to restoration; and wmitigation sites
must require enhancement to fulfill .
permit conditionms. 4s a result,
mitigation allows viable habitat to b
destroyed =~ - and replaced witl
potentislly non-restorable - habitat
Finally, permit conditions reguirin

" mitigation are often not enforced an.
rarely require adequate mopitoring an

~ paintenance. '

4. any adverse izpacts to wetlands ar
not caused by people. Katurz
erosion, sedimentation and floodir
have vresulted in wetland habite
changes and sometimés destruction.

’ The Coastal Conservancy's Resourc
Enhancement Program seeks to achieve a bro
range of objectives through the wuse
Corservancy funds, staff resources and experti
and the cooperation of public agencies =&
nonprofit organizatioms. These objectir
include the prevention of dimopacts to scenic
patural values through sound resource canagewmer
resolution of environmental irpacts and iss:
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caused by adjacent land wuse activities, the
relocation or redesign of ipproper or inefficient
isprovezents, the preservation of threatened
babitat or unique coastal resources, the
restoration of altered or degraded coastal
resources and the creation of nev coastal
vetlands and habitat areas.

Specific methods that the Conservancy may
use to achieve these objectives are: acquisition
of interests in land including fee and less-than-
fee 4interests, provision of technical assistance
for project development, preperation and
ipplementation of enhancement plans, construction
of site improvements, and assistance with the
resolution of land use conflicts (environmental
mediation). The Comservancy is able to undertake
ephancement projects directly as well as provide
grants to local public egencies and nonprofit
organizations to facilitate the development and
' implementation of -acquisition and rTestoration
projects.

ASSESSMENT FOR RESTORATION PROJECTS

" Generally, potential projects fall within
one of the following broad categoreis: wetland
or other habitat enhancement, watershed restora-
tionl , mitigation banks 2, and environmental
pediation. - Each type of project 4involves
assesspent of several factors to determine the
appropriate restoration gozls and implementation
tasks.

Physical Factors

What existing and historic constraints/
opportunities to restoration exist? What species
are present? Which species could utilize the
area in the future? What habitet types should be
promoted and designed for? What hydrologic
conditions exist? VWhat potential impacts can be
expected from existing and future development in

the surrounding area? Answers to questions such .

as these give - staff an 3idea of what 1is
technically feasible and appropriate to the site
and to the region.

Political and Economic Factors

Just Dbecause a restoration project is
technically possible does not insure that it will
be implemented. There are several potential
political and economic obstacles that can arise.
Conservancy staff ultinately spend . far greater

~ time resolving these issues in the development of
a project than in actuasl technical design.
Discussions with other federal and state resource
agencies, local agencies and individuals and a
literature search assist staff in refining their
analysis of existing environmental conditions,
potential controversial issues that may influence
project design, the possible enbhancewent
activities that would/would not be permitted by

regulatory agencies, identification of data needs
to complete. an enhancement plan, and the
assesspent of the pros and ecors of the
alternative approaches that staff could take to
effect a positive outcome for the site.

As much of California's coastal vetlands
are privately owned, gaining  landowner
cooperation is key to any project. Landowners
generally only cooperate if they gain something
by doing so. As coastal property is expensive
and public dollars limited, staff often conducts
various financial analyses for property owners to
denmonstrate potential tax benefits of bargain
sales or donations, feasibility amalyses of land
exchanges, alternative development configurations
and other scenarios that will achieve resource
protection yet permit developament to occur.

Long-Tern Factors

The Conservancy's small size and limited
legislative authority prevents it fron being a
long-tern property owner and manager. Thus; all
projects are designed with alternative canagenment
entities  in mind. Restoration design
alternztives rmust be evaluated in light of their

© potential mzintainence requirements and costs.

Local ‘governnents and nonprofit organizations
often do not bave 'staff resources available to
operate sophisticated bhydrologic engineering
systems correctly to ensure that ' salinity,
turbidity and other water quality and quantity
factors eare optimal nor do they have access to
significant funds - for maintenance and
monitoring. Thus, the Conservancy geperally
enphasizes lov-tech design solutions over highly
engineered alternatives to increase the
probability that wetland systems will function as
envisioned &nd remain viable over the long-term.
In addition, simple restoration improvements

~ often have lower initial implementation costs. -
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RESTORATION GUIDELINES

Through the  years, the State Coastal
Conservancy has learned many wuseful lessons in
how-to-do wetland restoration projects and more
importantly bow-not-do—do - them. Some ‘of the
basic lessons are listed here for other states to
consider.

Make design decisions  based on the
best available 3information, mnot only
of physical factors but in light of
political and economic. realities anc
long-term maintenance and monitorin
needs. Given the active imagination:
of engineers, practically anything i
technically feasible. However, i
cakes no sense to desipn & BMW &
you've . only got enough politica
support and @money to build an
caintain a Chevy.

1I
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2.

6.

7.

- enhancement goals.

,

Start early in involving all
conceivable interests — regulators,
supporters, property owners and
opponents. Plans developed through a

copsensus process are barder to shoot

dowvn than plans developed in =&
vacuum. Also, most 4ssues will be
identified at a time when they can be

designed for or resolved.

Never forget the end goals (there is
pno such thing as an Peasy” project).
Obctacles &and issues will arise.

Designs must be flexible to allow
trade-offs yet still achieve ultimate

objectives. Use assessment methods
not only to help design the best

project but also to identify potential

fall-back alternatives.
Look at the total systez. Wetlands do

pot exist in a vacuum, but are
affected Dby surrounding land uses.
Restoration of the wetland without

consideration to long-terz watershed
issues wmay negate enhancement benefits
in a short time (for exzzple, dredging
to increase water circuletion, without
a complementary vatershed erosion
control program will not " secure
long-tern benefits). Kso, fish and
vildlife ©bave a tendency to move
around. Regionel hebitat goals need
to be assessed and designed for.

Act as quickly as possible without
sacrificing key project goals.
Opportunities
go and available restoration funding
doesn't wait forever. While good
planning and designs are critical, the
opportunity to implement a good
project is often lost . vhen the
planning process drags on too long.

Do not lose sight of the fact that the
ultimate goal 4is to preserve and
enhance wetlands. Don't sacrifice a
basically - good project by getting bung
up on details. Wetland restoration is
still an art pot a science; there are
still more Punknowns® than "knowns."
¥Waiting - until 100 percent of the
scientific support is in may result in
continued short<term wetland loss.
You have to proceed based on the best
information availadble and learn from

. each restoration project.

Use the
techniques

sinmplest restoration
that can achieve your
Design the project
for the reality at hand, mot for the
dpagined "jdeal situation®™. Reality
wvins over dreams every time. ®

Teke the time (and it will involve
substantial hours) to educate. Design
projects to serve as podels and

for acquisition cope and.
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pudblicize them. In the long run, the

vorld's wetlands will be preserved (or
not preserved) Yy individual
landovners and land wuse decisions at
the local 1level. loplementation of
low-cost, effective reastoration
projects that create ammenities and

values to. property owners will ‘expand
the

constituency for ‘wetland
preservation and generate needed
support . for future  restoration
activities.

9. -Always include monitoring programs as
a cozmponent of wetland restoration
plans. Design the wmonitoring
activities to facilitate =maintenance
decisions and activities t¢o encure
long-tern habitat goals are achieved.

Pinally, the more inforzation that is
gathered, the better <the chance that
future

vetland restoration projects
will be successful over the long-term.

In sun, be practical. It is great to study
and assess and design and plan, but if the

restoration project can't be Jimplecented and
paintained through time, wetlends won't be
preserved. Scientists and other wetland

professionals must work on developing assessment
techniques that not only descride wetland
functions, but also help to evaluate these
functions on a site specific basis in order to
design the best strategies for wetland
preservation and restoration, identify potential
impects end habitat changes and 1lead decision
wakers to sppropriate land use decisions.

FOOTNOTES
1 ,

In Califormis, many areas - of the
zone are characterized by steep slopes
and highly erosive soil +types. The vatershed
restoration prograz focuses on keeping soil on
the slopes rather than in coastal streams and
dowvnstrean wetlands. Both in-stream and op-site
erosion control techniques are wused on =&
vatershed wide basis on both public and private

lands to reduce sedimentation impacts to coastal
resources.

2 .

In -brief, the mitigation bank program
to acquire large areas of degraded habitat,
restore as .well as set up maintenance and
monitoring programs for them, and recoup public
costs through the use of developer mitigation
fees established by regulatory agencies such as
the Army Corps, Coastal Commission and others.
The progran was developed in response to the fact
that .current mitigation efforts are not .creating
viable bhebitat 4in many instances, demonstrating
the need to develop a program that will have
greater probability of success 1in maintaining

vetland productivity over the long term (see
Riddle, Denninger, "Mitigation Banks in
California® 1985 Association of State VWetland

Managers Wetland Assessment Symposiuc for more
inforzation).
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INTRODUCTION

The Upper Raritan Hatershed Association is pleased to present
testimony regarding pending legislation concerning the
protection ot freshwater wetlands in New Jersey.

The Association is a b50 member private. non-profit

conservation organization which serves the area drained by

~ the North Branch of the Raritan River and its tributaries.

This area includes all or part of twentv-one municipalities
in three counties: Morris, Somerset and Hunterdon.

It is at once encouraging that the legislature is considering
this issue and disappointing that it has taken us so long to
reach this point. Since the inception of the Association in
1959, we have advocated the preservation of wetlands area as
being good conservation practice.

He have been increasingly frustrated as local governments
find themselves unable or unwilling to actively preserve
wetland areas in the local development review process.

Additionally, while some wetland values have been protected
by local action. others have been severely compromised by the
lack of a comprehensive statewide resgulatory framework. Even
protection on a regional or watershed basis is difficult to
achieve in the fragmented system that presently exists.

There can be little doubt that wetlands provide important
functions within river systems. Much testimony has been
given on that point and I am sure that you are all aware of
the values represented in wetlands.

Hhat the legislature must ‘consider is the development of

a law and implementing regulations which preserve and protect
all of those values to the maximum extent possible. In our
opinion, this legislation should be driven primarily byv the
values of the resource. rather than short sited pecuniary.
considerations. The task before the legislature 1s one of
broad public interest: a task which must consider present

.and, more importantly. long term future needs. -

ENDORSEMENT OF A-2342 o

You have before you two bills which address the issue of
wetlands protection. A-2342, the so called Ogden Bill and A-
2499, introduced by Assemblyman Penn.

The Association firmlv supports the Ogdeh B1ll for the -
following reasons.

The Assumption Issue

There is general agreement that the existing regulation of
activities in freshwater wetlands in New Jersey 1s
cumbersome, confusing, remote. and inadeqpate. There 1is

(Page 2) “ux




general agreement that the status quo should not be
maintained.

However. the reasons for this so called "consensus" are
widely divergent. Our organization and manv other
environmental groups throughout the state believe that the
major reason for change lies with the inadequate protection
provided to these crltlcal resources by the present
regulatory system. : '

For example. in a document entitled "An Assessment of the
Corps of Engineers' Section 404 Prog&ram in Northern New
Jersey, 1980-1984". the U.S. Fish and Wildlife Service
concluded:

"It is our view that we were unable to prevent the largely
unnecessary loss of nearly 500 acres of wetlands from 39 of
the 40 evaluated projects in the past four vears because (1)
the NY District is either unwilling or unable to protect
wetlands under section 404 of the Clean Water Act: (2) EPA
Region Il is either unwilling or unable to protect wetlands
left unprotected by the NY District: and (3) FHS is unable to
obtain further review of environmentally unsound projects
under the current Memorandum of Agreement with the Corps
which governs such review." (FHS. 1984. ii)

and further:

*"The pattern that emerges from the 40 cases examined in this
report is that very little is being done to stop the filling
of wetlands in northern New Jersey. ‘Unauthorized fills are
ignored. Large fills are exempted from environmental review
via nationwide general permits. Applications for individual .
404 permits to fill wetlands are granted almost without
exception (the NY district has denied only one permit for
wetland filling in northern New Jersey since 197%)  and
recommendations for reducing fish and wildlife losses are
often rejected. Hhere recommendations are accepted there is
no attempt to follow up to insure applicant compliance".

It is remarkable that. in the face of such lax regulation,
the development community complains about over-regulation of
activities involving the dredging and filling of wetlands.

It is also interesting to note that in the Fish and Wildlfe
report 10 (25%) of the cases investitgated involved maior
developers. and 16 (40%) involved small developers. b (15%)
involved quasi-public or public entities with the balance
made up of individuals. solid waste operations and
"undetermined" parties.

However. one must feel some sympathv for those developers whd
attempt to comply with the law and encounter long regualtory
delays when permit applications are in the hands of the

P
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Corps, while others who flaunt the legal requirements proceed'
with their activities without penalty or delay.

Additionally. regulatory problems often result from the
Department of Environmental Protection’'s use of existing
regulations never intended to protect wetlands for that

purpose. o

The Department is to be commended in its efforts to protect
wetland resources but the process would be greatly
facilitated if they had at their disposal the proper
legislation and regulatory framework.

In sum, the "consensus" that a new method to regulate
wetlands is necessary is reasonable and workable. despite the
internal differences that exist among i1nterest groups.

The legislature should not mistake this process as a debate
solely between interest groups. Admittedly. such a debate

exists. But more importantly. real public interest issues

are involved.

At the present time. under the present regulatory syétem.
neither the interests of the various elements of society nor
those of the state as whole are well served

Assumption by the State of New Jersey of the 404 permit
program is essential for all concerned. <Such action would
carry out one of the Association's prime tenents. "Go to the
lowest level of government which gives vou effective action".

The delegation of powers to a lower level of government is a
serious matter. I need not remind members of the legislature
‘of the care exercised by vou in delegating powers to the
County and Local levels of government.

Accordingly. the Federal Government has devised "transfer
regulations® which must be followed it the State is to assume
the existing Federal program. Adequate protection of the
 resource must be provided and an orderly process which allows
adjustments and corrections of State policy must be followed.

It must also be kept in mind, that while minimum requirements
must be met. there is nothing which prevents a State from
offerring better protection to its resources and more
effective and stringent control of potentially damaging
activities.

It is our belief that. due to the density of population in
New Jersey. the inter-relatedness of our natural and economic¢
" environment. the magnitude of our past resource losses, and
the values present in our wetlands. New Jersey needs more
than a direct imitation of the 404 Program.
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He need to assume the program. yes. but we need to provide d
protection package which is tailored to the needs of our
State and which protects the all values present in wetlands.

It is our opinion that the Ogden Bill will allow for B
assumption in a timely and orderly manner. e believe that

the bill was drafted with assumption in mind at every step of

the way, beginning with the definition of wetlands.

Conversely, it is our belief that the Penn Bill, with its
definition which excludes isolated wetlands of less than five
acres, cultivated or disturbed wetlands soils which do not
contain wetlands plants and all soils which have seasonal
high water tables greater than one foot from the surface is
not scientifically defensible. and is too restrictive a
definition to allow assumption of the program. Additionally,
these exempted wetlands categories would simply not be
protected. '

Conversely, the Ogden Bill adopts a scientifically defensible
definition of wetlands which closely parallels the presently
accepted definitions in use by the Corps and the EPA in the
404 program.

The Penn Bill would Ro i1nto effect onlyv after the the State
assumes the program but contains definitional deficiencies

which would present severe obstacles to assumption. Thus.

the 0gden Bill is our best hope for assumption i1n a timely
manner. '

Fears have been expressed by the development community that
the 0gden Bill would create a period of "dual regulation"

when both the State prof&ram created by the new law. and the
existing 404 process are at work. The Penn Bill would create
a sharp break between the period of Federal juristiction and
the beginning of State regulation. while the Ogden Bill would.
provide for a six month transition period.

Fears of the "dual regulation" period are unfounded since the
DEP is directed to consolidate all permitting. a proceedural
improvement, in the 0gden Bill. The Penn Bill would preserve
the chaotic status quo while the assumption issue is fought
out. From a management perspective, a transition period is
highly desirable, so that DEP can gear up for its new
responsibilities and develop an orderly process for :
implementation which includes public participation. Thus.
the Ogden Bill is superior from a proceedural viewpoint.

Regulated Activities.
The legislature should be aware the the present Corps permit
only regulates dredge and fi1ll activities in wetlands.

Hetlands may be destroyed. their beneficial functions impared -

-and ‘their values lost from numerous other types of
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activities.

The interests of New Jerseyv residents and the remaining
wetlands resources are not well served by merely copying this
restrictive and inadequate deflnltxon of regulated
activities.

The Penn Bill regulates only dfedge and 111 activities.
while the Ogden Bill regulates a broad range of activities
that would impact New Jersey's wetlands i1f left unregulated.

The Ogden Bill's regulated activities address the full range
of wetlands values including hydrologic alterations. From
our experience within the Raritan Basin. activities other
than direct dredging and filling have been responsible for
losses of wetlands values. Additionally., such effects have
been observed in the Great Swamp.

The introduction of silt and sediment. changes in hydraulic
loads, the pumping of groundwater. and careless uses in
upland areas in close proximity to wetlands are documented in
the accompanying photographs.

**x’***tn**t**xxxazx**n*xxx;tﬂ:gx*xntaAxxa*xx:**x*xkaxaxxxax*

Photo Grouv 1
Photo Group 1 shows wetlands filling which has occurred 1in
Chester Boro. Morris County.(1-4) The fill has been placed
in small quanties (1-B) (1-C) over a long period of time into:
a wetland area which acts as the source of Oakdale Brook.

Oakdale Brook is classified by the N.J. DEP as "Freshwater
2, Trout Production Water. Category One. The stream is known
to contain native Eastern Brook Trout. a threatened species
in New Jersey, and an organism which is an indicator of good
quality water. The U.S. Fish and Wildlife Service responded
by reporting this fill to the Corps but. to date no action
has been taken.

A recent field visit to the site by URWA staff indicated that
the downstream water has been severely degraded by the
deposition of silt. effectively eliminating the trout
‘habitat.

It should also be noted that this stream flows into a large
wetland area owned by the State. the Black River Fish and
Wildlife Management Area. (see photo &roup 2) and ultimately
to the Black River. Thus. the silt loads generated from this
activity are being transferred to an i1mportant public
resource, held in trust by the State for future eeneratxons

Photo Group 2
Photo group 2 shows the Black River within the Black River
Fish and Wildlife Management Area located in Chester
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Township. Morris County. The aesthetic and open space values
represented by wetlands are clearlyv illustrated (2-4)(2-B).

Hhile the area appears to be an intact wetland system. a _
serious hydraulic imbalance appears to be present. Photo (2-
C) shows shallow exposed areas indicating low water _ :
conditions at the upstream end of the Black River Fish and
#ildlife Management Area.

Hater levels in the wetland are declining. threateningithe
"entire ecosystem. '

The cause of these declines is undetermined at present,
although adiacent development and froundwater pumping by the
Morris County Municipal Utilities Authority could be the
cause.

Note that these wetlands are not being directly threatened by
dredging or filling, but that loss of wetlands values 1is
occurring, threatening both the quantity and quality of the
Black River. one of New Jersey's most valuable and scenic
rivers and a source of potable water for the Elizabethtown
Hater Company at Bound Brook.

Photo Group 3
Photo group 3 shows the outfall of an undetained stormwater
system (3-A4) which enters the headwateérs of Tiger Brook in
Chester Boro. Morris County., via an area of wetlands (3-B)
presently undelineated on the wetlands i1nventorv maps. Hater
quality tests by the Township of Chester (the downstream
receiver) indicate high levels of sewage contamination.

Additionally. severe mechanical disturbance is occurring due
to bank and bed scouring. Pollution loads and hydraulic
‘burdens are being placed on the wetland. It is important to
note that Chester Twp's and DEP tests indicate that one-half
mile downstream, water qualitv improves. This shows that the
wetland is acting as a stormwater retention "basin" and a
sewer treatment plant.

However, impacts are severe enoukh to show measurable éfrects
downstream. indicating that the wetland is at or near 1ts
capacity to keep up with man-produced alterations.

Photo Group 4
Photo group 4 shows the results of the deposition of fill and
solid waste in.an unmapped open water wetland area within a
municipal park in Chester Boro. Morris County. done primarily
to eliminate the “"swampy nusisance” of a small cat-tail
wetland. (4-4) Although no water quality testing has been
performed. the water appears turbid and enriched. The water
is possibly contaminated. Additionally. the aesthetic impact
is striking.
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Photo Group 5° '
Photo group 5 shows the impact of a solid waste facility.
Combe-Fill South. located in Chester and Hashington Townships
in Morris County. The wetland involved is a mapped forested
"wetland. Solid waste has been placed virtually at the
delineated wetland boundrv. resulting in the contamination of
the shallow aquifer systems which supply the wetland. (5-A4).
(5-B) (5-C). The wetland (5-D) and the stream which rises
within the wetland (5-E) are also contaminated by organic
chemicals, heavy metals as well as 8ilt and sediment

The stream bottom is covered with a degraded biological
community of fungus and bacteria. giving it its bright orange
color. (5-F) This stream. Trout Brook (') flows through
Hackelbarney State Park and enters the Black River. ’

The site is the subject of Superfund clean-up which will cost
the public $42.000.000 in capital funds and require treatment
and monitoring for 40 vears.

It should be noted that as far as the Corps is concerned.
this project did not require a permit. Further expansion
into the wetland was proposed by the operator and a permit
would have been required for that activity. However. the
operator declared bankruptcy prior to the expansion. Hithout
the control provided by the Odgen Bi1ll. such results would
still be possible.

- Photo Group b
Photo group six shows Horseshoe Lake municipal lands located
in Roxbury Twp.. Morris County. While not actually located
within a wetland area. filling has occurred at some time in
the past, converting a mapped area of hvdric so1l to
"upland". A salt storage facility has been erected.(b-A)
which is leaching salt into a small ditch which runs to a the
Black River.(6-B) This salt facility is located on a prime
recharge area for the Morris county Municipal Utilities
Authority's Alamatong well field. a major regional water
source. Hells for this facilityv are located in the adiacent
wetland.

Also note that the area has been used as a "composting"
facility which has accumulated vegetative wastes and a wide
variety of solid waste. including tires (6-C)and several 55
gallon barrels. (6-D) In addition. a large underground fuel
storage facility has been located here. Should this facility
leak., the welfare of the adjacent wetlands. the surface water
of the Black River and the major groundwater drinking water
supply could be contaminated and lost.

Photo 7
Photo 7 illustrates a forested. mapped wetland owned by the
URHA which is managed as a component of our wildlife breserve
located in Bedminster Township. Somerset County. Compare this
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area with the degraded wetlands shown ‘in the preceedlng
photos.

ﬁ**ﬁﬁ*!**kt*****ﬁt***ﬁ’(%**ﬂ**tt*t**ntt*i!kﬂtﬂ**x*ﬁk**t*%****

1t should be noted that thecse nhotographs were taken in thg
period between July 17. 1986 and July July -28. 1986 1n a
small geographic area. Similiar examples could be easily
illustrated in virtually every community in New Jersey.

The activities that have been illustrated above 1ndicate the
need for comprehensive wetlands protection that goes beyvond
the dredge and fill restrictions suggested in the Penn Bill.

Buffer Zones

Our experience in the Raritan Basin indicates that effectxve
wetlands protection requires the use of a "buffer zone"
concept. ‘

As the above photographs so clearly show. wetlands can be
destroyed by in-appropriate land uses. directly adiacent to
or even at some distance from wetlands.

Many of the severe impacts shown could have been avoided or
minimized by the emplovment of wetland buffers. As stated
before, wetlands are known to remove pollutants. However.
there are finite limits to the amount and tvpe of pollutant
which can be removed. Preserving these functions is vital to
water quality and is best quaranteed by by providing '
transition zones between areas of intensive land use. and
wetland.

Statements have been made that there is no scientific
research that 1nd1cates that buffers are necessary to protect
- wetland values: Further statements have been made such
as."If wetlands serve as buffers. whyv buffer the buffers?"”

The first statement indicates that the speaker 1s not
conversant with the literature while the second 1nd1cates an
.ignorance of the issues involved.

For an excellent discussion of the importance of buffers to
the protection of aquatic svstems. including wetlands. I
refer you to "Dynamic Fluvial Zone: A Buffer for Aquatic
Systems. John Rogers et. al. 1975. Many other advocates of
aquatic buffers can be found.

Think of thetwetland as the "fover" of any stream system. It
is here that water enters. pauses and then continues on its
way downstream. much like vour guests do when they arrive 1in
the foyer of your home when you have a vparty.

Think now of what those quests do to the floor of vour foyer

if there is a snowstorm going on outside. Dirt. mud. and-
water are left behind on your floor. In fact. vour Karastan
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carpet has been "bufferred" from the harmful effects of the
flow of guests.

You could accept this situation and spend time and energy
cleaning up afterward but a smart housekeeper would examine
the situation and provide a doormat outside for the Juests to
wipe their feet. '

The doormat is analogous to the buffer zone around a wetland;

The common sense fact of it is that a wetland will not remain
a wetland in the same sense if i1t is surrounded by concrete
walls, paving. buildings and has its incoming water polluted
and its flow deranged.

The size of buffers is the matter of concern. not the need
for them. The fact is that the required buffer depends on
the values protected. the use proposed. and the site specific
conditions of the wetland. '

. In attempting to protect wildlife habitat. for example. very
large buffers may be necessary for some species. such as bald
eagles. Conversely. smaller buffers mav be necessary to
protect water quality from relativelv 1mmobile pollutants
which may bind to soil particles and be entrapped in grasses
and other vegetation.

A wetland surrouded by steep slobes mav require a buffer to
the top of the slope while one in more 2entle topography mav
require a more narrow band. '

Some land uses are capable of gZenerating considerable risk to
water quality while others are much less damaging. Thus.
potential}y damaging uses require a larger buffer.

As can be seen. the size of a buffer is not an easy thing to
determine, However, simply because somthing is difficult is
no reason not to try. The fact is that buffers are necessary
to reduce the rate of wetland degradation and to preseve all
of the wetland values. A reasonable., flexible buffer policy
is essential to effective wetlands protection in New .Jersey..

It is our opinion that the 0Ogden Bill makes the best attempt
possible at providing buffers which protect the resource and
which are fairly applied. The Penn Bill ignores this
necesasary task.

CONCLUSION

In sum. the Upper Raritan Hatershed Association strongly
favors the 0Odgen Bill. It is our belief that it provides
superior wetlands protection applicable to the resources and
conditions of New Jersey.

We believe that it will allow for orderly assumption of the
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presently ineffective Federal pro&ram and provide New Jerse"
with the comprehensive wetland protection i1t needs. w

Our primary concern is recsource protection and we believe the
Ogden Bill gZives us a more comprehensi e package.

Additionally we feel that the B11l 1¢ a solid approach to
creating a deliverable regulatorv packa&e 1in a fair and
rational manner.

"He strongly urge the adoption of the v«den Bill.
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COMMENTS ON PROPOSED
FRESHWATER WETLANDS LEGISLATION: A-2342 AND A-249¢°
_PRESENTED ON BEHALF OF GARDEN STATE BUILDINGS

My commenfs focus not on specific technical issues or
pfovisions contained in the proposed freshwater wetlands bills
(A-2342 and A-2499), but rather upon a constitutional issﬁe
which we feel requires consideration in your deliberations on
how to implement a freshwater wetlands program in New Jersey.
The issue is whether fhe pfohibition of aevelopment in
freshwater wetlands, which will be attendant to the freshwater
wetlan¢s regulatory program, may result in a taking of property
without just compensation in violation of the Fifth Amendment
of the United States Constitution. I raise this issue nct in
its §eneric sense, as tovwhether the regulation of ireshﬁater
wetlands will, in and of itself, constitute a taking without
just compensation, buﬁ father within the context of specific
"jJust compensation" claims should freshwater wetlandé permits
be denied'by tpeADepartment'of Environmental‘Protection_‘
pursuant to th%s program resulting in a taking ofvproperty.

This issue is raised, in large part, in response to

the United States Supreme Court's decision in United States v.

Riverside Bayview Homes, Inc., which was decided on December 4,

1985. 1In that case, Riverside‘Bayview Homes contested the
jurisdiction of the United States Army Corps of Engineers'
jurisdiction to regulate the filling of wetlands areas,

alleging that the wetlands in question were not encompassed
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_Under the Corps of Engin¢ers‘ 1275 regulationsbdefining waters
of the United States.

The U.S. Couft of Appeals for the sixth circuit foungd .
in favor of Riverside Bayview Homes by narrowly construing the
Corps of Engineers' jurisdiction over defined wetlands. Tﬁe.
Supreme Court reversed the Court of Appeals decision and found
that fhe Corps of Engineers did, in fact, have ju:isdiction:
over the wetlands at issue. The Court held that Congress, ih
fact, intended to give the Corps of Engineers broad
jurisdiction to regulate discharges into wetlands areas.

‘The s¢ppe of thé Army Corps of Engineers' jufisdiction’
was, therefore, preservéd by the Supreme Court. However, in
reaching its decision, the Supreme Court gave serious
consideratiOn'to the "taking" and "just compensation“vissues.
If is this impact that we believe must be evaluated by the
legislature in order to determine the ultimate effectiveness
and_enforceability of any freshwater wetlands legislation
adopted in this state.

Certain statements made by the court in its decision
illust:ate our concerns, which I wouid like to describe below.
During the pendency of the Riverside Bayview Homes appeal, the
Corps of Engineers denied Riverside its 404 permit. 1In
response, the court noted the following:

BécauseAthe-Corps has now denied respondent

a permit to fill its property, respondent

may well have a ripe claim that a taking has

occurred. On the record before us, however,
we have no basis for evaluating this claim,
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because no evidence has been introduced that
bears on the question of the extent to which
denial of a permit to f£ill this property
will prevent economically viable uses of the
property or frustrate reasonable investment
expectations. 1In any event, this lawsuit is
not the proper forum for resolving such a
dispute: If the Corps has indeed
effectively taken respondent's property,
responsent's proper course is not to resist

" the Corps' suit for enforcement by denying
that the regulation covers the prooerty, but
to initiate a suit for compensation in the
claims court.

Given the Supreme Court's decision in Riverside

Bayview‘Homés, it is likely that the establishment of such a

regulatory program will be held constitutional as the court has
made it quite clear that "[t_he mere assertion of regulatory
jurisdiction by a governmental body does not constitute a
regulatory takiﬁg." The Court stated that regulations for a
particular piece of property result in a taking oniy if the
regulation does not sukstantially advance legitimate state
interests or denies an owner économically viable use of his
land. In this regaré, it can, therefore, be anticipated that a
second tier of legal action will be pursued by a landowner that
is denied a freshwater wetlands permit, whose remedy will be to
seek just compensation,fof this taking. The Supreme Court held

in Riverside Bayview Homes, that "[slo long as compensation is

available for those whose property is, in fact, taken, the
governmental action is not unconstitutional.” This brings us
to the issue of concern which we raise to you: that is, in

order to preéserve the constitutionality of a freshwater



wetlaﬁds program, it will be necessary to insure that
compensatioﬁ is available for a landowner whose property is, in
fact, taken by freshwater wetlands regulation; and that it is»y
necesséry to evaluate and determine the economic impact and
costs that will result from these claims. For this reason, we
recommend that the iegislatufe ﬁust eValuate the potentiai
costs that could be aséociated with just compensatidn claims
that inevitably will resulﬁ ffom the regulation of freshwater
wetlands, and make provision for addressing these claims.v

Both bills that are being considered proQide for the
evaluation of certain ecqnomic impacts and balancing of
interests to determine as to.whether a freéhwater wetlands
pefmit shall issue. Both bills require that in order to
approve a freshwater wetlands permit the ecbnomic value;‘both
pubiic and private, of the proposed land change to the general-
area must be considered. This does not, however, adaress thé
specific economié evaluation that should be undertakén'tor

determine the amount of a just compensation claim that could

.result should a freshwater wetlands'permit be denied. The more

restrictive the legislative standards, the more likely a permit
will be denied. Should a permit be denied, and the reasonable

investment expectations of the property owner be frustrated, to

use the phrase of the Supreme Court in the Riverside Bayview
Homes case, this economic cost, or "claim", will have to be

borne by the State.
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The cumulative impacts of such claims qould represent
a substantial economic cost and impact. Thesevimpacts.must be
known so that the administra;ive officials responsible for the
regulétion of the program can evaluate and balance these
impacts together with the remaining factors or:conaitions that
must be cénsidered in a determination as to whether or not to
deny a freshwater wetlands pefmit.

The Penn bill does provide for and require thét the
Department of Environmental Protection develop a ciassification
system to rank or prioritize Qetlands values so that they are
’regulated coﬁsistent with thé benefits they provide. At first
.blush this appears to present merely an environmental
evaluation tool. It also has a direct impliéatiCn in baiancing
economic and environmental ébnsiderations in determinihg the
"valﬁe“ of the wetlands. Should the reasonable expectations of
the landowner be frustrated by denial of the freshwater
wetlands permit, this classifiéation process will enable the
Department of Environmental Protection to make an envirqnmental
and economic evaluation as to whether the wetlands are
important enough for the State to pay for their taking. It may
ultimately be deemed inappropriate. to make regulatory décisions
that may require just compensation from the State for wetlands
>that_have a marginal or less significant environmentél value.
Conversely, it may be deemed appropriate to risk a just
compensation claim for those wetlands which have a greater

environmental significance to the local, regional and statewide
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freshwater wetlands interests in the state. A wetlands ranking
system would be a critical component in the state's overall
freshwater wetlands management and regulatory program.

'As noted in the Riverside Bayview Homes case,

compensation must be available for a landowner‘whoserproperty
is, in fact, taken in order to render a go§ernmenta1 decision‘
to be constitutional. Without evaluatihg these costs apd
’considering, and to the extent possible making available, the
fﬁnds necessary for such compensation, places the defeﬁsibility
of the regulatory program at risk to "taking" claims.

| The Penn biil does take into consideration the issue
of just compensation by providing explicitly that an owner of
property can file a compensation claim; and providing for the
exercise of several options by the Department of Environmental:
Protection in response to the court order. We believe it is
important to address this issue and appréciate that these
provisions have been included within the Penn bill.

In summary, we would recommend that the legislature
consider the economic impact of the just compensation issue and
provide, to the greatest extent possible, for inclusion of
provisions within the final freshwater wetlands bill for
coﬁsideration of just compensation issues in the permit review
process; and fpnding for just compensation claims that may

arise as a result of the implementation of the freshwater

‘wetlands regulatory program.
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cseiond. NJ. 07058
01) 26-5555

n equal opportunity
rployer
- Assembly :
Natural Resources Committee
Trenton, New Jersey ‘ ' K

: ‘ RE: Freshwater Wetlands Legislation
] : _ : A-2342 Ogden, A-2499 Pemn ,
i ' RERS . Testimony at Lincoln Park Public

' Hearing, July 30, 1986

Dear Committee Memberns:

The two (2) above-described bills have been under neview by the
AAAembﬁy Committee fon some time. The underlying concept of the bifl
48 Ain the best internest of the citizens of the State of New Jersey,
however,the content of each bill is dramatically different. Conse-
quenﬁiy, the nesults of eithern bill will have dramatic consequences on
progress, ghowth, and the ultimate economic vitality of the State of
New‘JeMey We arne 4in gavorn of Assembly BLLL A-2499 sponsonred by
Assemblyman Jack Penn. His bilL would permit nesponsible economic
development in areas where wetlands are Located. Solutions for these
problems are what is required, not an absolute shutdown of construction
activity in the State of New Jersey which is what the Ogden bilL will
eventually create. ,

A-2499 provides for a vepam:men,t of Environmental P/zozec,tcon to devdop
Zhe following:

| 1. a g)w.ndga/the/z clause which honons those deue!iope)w cwmam:&y
: ’ ~ 4n the process of obtaining permits unden present rules and
neguﬁmom,
2. zhe mapping and clear {dentification of all wetlands in the
' State (necessany forn Long-term development planning);
3. avoidance of overkapping on duplication of Federal and Sta,te
" negulations applicable fo wetlands;
4. -no wunecessany requirements for buffer zones othen than the
wetland areas themselves;
5. the Deparntment of Environmental Protection to develop a
classigication system to rank the values 04 wetland areas;
6. the creation 0§ new wetlands on the expansion of existing
wetlands as possible mu‘,cgaaon Zo be conu.dvzed duning the
permit process..

Plants Eisenhower Parkway. Roséland. New Jefsey 07048 (201) 226-5555 C 331 W. Main Street. Rockaway, New Jersey 07866 (201) 627-7500

Hopatcong Quarmy: Rt 181 ot Sussex County Line. Loke Hopateong. New Jersey 07849 (201) 663-2010
Wallill Valiey Aggregates. Wheatsworth Rood. PO. Box 247. Hamburg. New Jersey 07419 (201) 827-8145




Assembly, Natunal Resources Committee | Page Two
July 30, 1986 v , : S

1 twst you will take all thue 6ac,t6 into conéwwuon when
devdop.cng the final §res hwa/tejt wetlands Legistation.

Sincerely yoww ’

TRI co@rv ASPHALT CORPORATION
7

s , ﬁeonge T.! Tuchen
: : Executive Vice President

GTT:mek-
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Statement of Great Swamp Watershed Assoc1at1on
July 3@, 1986

My name is Paul Wehn and I am eaeaes==§—treasurerbof
the Great Swamp Watershed Association. We thank the
Committee for providing this opportunity for groups like
ours to testify on the importance of freshwater wetlands and
the need'to preserve their speéial natural values before
they are lost fore?er.

The Great Swamp Watershed Association is a non-profit
public interest group with some 300 members throughout the
ssate of New Jersey. Over the past several years we have
worked with federal, state, county and municipal officials,
to preserve and protect the remaining wetiends in the 55-
square mile Great Swamp watershed. We are a member of the

/ steering committee of the Freshwatef Wetlands Campaign and
support A-2342, for we Believe‘it will provide the strong
protection New Jersey's remaining freshwater wetlands

o

desperately need. A-2342

the standards needed for the state

to gain delegation of the Army chps°

of Enginefrs 404 permit program and eliminate the

dual gulatdory processes,
aﬂseé::329allows for buffers and recognlzes that in
certain instances, wetlands need an extra measure

of protection from the surrounding development.
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You have heard from many others - about how freshwater
wetlands improve water qualityg and provide flood control,

wildllfe habitat and recreatlon at no public cost.

1 would like to reflect on the value of buffer areas to

protect freshwater wetlands. Great Swamp is one of the

major wetland areas of the Passaic River pasin. Over the

last 25 years over 10 square miles in Great Swamp_have been

preserved as a federal wildlife refuge and wilderness area.

The Great Swamp wetlands have been saved through

preservation. »Paradoxically,’Great'Swamp today is not safe.

" part of a larger ecoSystem , the Great Swamp wetlands

do net exist'in a vacuum but are affected by what happens in

the surrounding watershed. Little 1and has been set aside

to buffer the Great Swamp wetlands. As a result the natural

functions of those wetlands are in danger.
Increasing volumes of stormwater runoff and sewage

effluent from the unland areas in the watershed surround1ng

Great Swamp have stressed the Great Swamp wetlands. Rising

ater levels and decreasing water quality are endangering

the natural functlons of the Great Swamp wetlands. And

these natural functlons have 1mpacts beyond the Great Swamp

watershed. The ater quality improvement prov1ded by the

Great Swamp wetlands assures a clean drinking water supply

- without public cost == for hundreds of thousands of

residents in communities downstream on the Passaic River.

Buffers around the Great Swamp wetlands would have

given them an added protection, and insured their
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functioning for generations to come at much less public cost
than may be required to provide clean drinking water_for
hundreds of thousands of New Jersey residents who depend on
the Passaic River for their drinking water supply.

Finally, I would like to say something about fhe
~connection between wetlandsvprotectibn and economic
development. In some quarters, the two are held up as
opposing concepts. Rather, we bélieve the two go hand in
hand. Wetlands protection enhances economic development.
Developers -- and buyers -- are attracted ﬁo areas with
aesthetic values. It's a basic human instinct. The
presence of the Great Swamp National Wildlife Refuge has
been an important factor in the recent development of
southern Morris County and the northeIDVSomerset County.
With a 10 square mile expanse of open space, greenery, trees
and wildlife, it's an area where people want to be for their
homes and businesses. And when people want to be somewhere,
it's a lot easier to sell the real estate.

A-2342 will provide the kind of protection New Jersey's
freshwater wetlands need to continue to providé New Jerse's
residents with the flood conttol, water quality enhancement,
wildlife habitat and_recreational opportunities that are éo
important to the continued economic héalth of this state.

We thank thelbdmmittee fbr this opportunity to testify
~and urge you to move forward with A-2342.so that New
Jersey's freshwater wetlands will be protected before they -

are gone forever.




COMMUNITY RESOURCES ASSOCIATION, INC.
411 Ridgedale Avenue ‘
East Hanover, New Jersey 07936

July 29, 1986

Assembly Energy and

Natural Resources Committee
State House

Trenton, New Jersey 08625

Re: Wetlands Legislation (Assembly Bill No. 2342 -
The "Ogden" Bill and Assembly Bill No. 2499 -
,The'"Penn" Bill)

Dear Committee Members:

_ We are a nonprofit corporation consisting of various
commercial and private citizens' interests of the Township of
" East Hanover including most of the major industries of the
Township. The Association was created pursuant to an ordinance
of the governing body of the Township and New Jersey corporate
law. As you are undoubtedly aware, East Hanover, Township has a
significant amount of wetlands about which we are concerned. We
believe it is important to the community that these wetlands be
protected and that the protection be provided in a reasonable and
even-handed manner.

This organization has not and will not endorse any
particular piece of legislation but rather has determined after
careful study and consideration, that the Ogden Bill, as it is
currently drafted, has certain serious deficiencies in it 'and
therefore the consensus of this organization is to urge the
Legislature to adopt criteria which would, as a minimum, include
the following: ’

1. A clear definition of wetlands which is
objectively determinable and reasonable in its
application. : '

2. There should be one review process and one
reviewing agency. To do otherwise is extremely
burdensome to the regulators as well as those
being regulated. '

3. The wetlands should be mapped. The case by case
approach suggested by - the Ogden Bill is
undesirable and unfair and contrary to basic
principles of statutory and regulatory precedent
and the right of 1land owners as well as 1local
governing bodies to plan reasonably for future
land use. ’




. Assembly Energy and Natural Resources Committee
July 29, 1986

Page Two

4. The agency whose responsibility it is to implement
this law should be adequately funded and we are
convinced from past experience with = other
programs, that adequate funding would mean at
least $1,000,000 annually.

We would appreciate it very much if you would seriously
consider these factors in your further deliberations and we will

enjoy hearing from you in regard to these comments in the near
future.

Thank you very much.

Very truly yours,

GTH:wa
FN: 1020 (CRA/Ol)
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Thank you Chairwoman Ogden, members of the Environmer:t and Naturél 'Resources_.
Committee, for holding this public hearing tonight and giving me a chance to
share my concerns régarding freshwater wetlands protection and the related |

legislation currently under consideration. -

My name is Lorie Mottese and | am a resident of Lincoln Park. LiVing’ in a community
within a regidn characterized by the Federal Government as being one of the most flood
prone areas on the eastern seaboard, | have taken a personal respons’ibility'

to avail myself of certain facts that are unique to our precarious situation.

Two-thirds of the Borough of Lincoln Park falls within the designated flood
plains of the Passaic and Pompton Rivers. All of Bog §¢ Vly Meadow and a
substancial portion of Great Piece Meadow, two major wetland complexes of the
Central Passaic Basin, are also located within the borbugh. T'he,abillity’of
these wetlands to absorb ﬁnd retain fléod waters is not only esseﬁtial to-

reduce potential damage and innundation in Lincoln Park, but also plays a

great role in minimizing flood peaks and flood velocity for all downstream

communities.

Lincoln Park has historically experienced acute flooding problems. According
to the Federal EPA and the US Army Corps of Engineers, over development and
filling in huge quantities of freshwater wetlands throughout the basin have

contributed to an increase in the severity of flooding in recent years.

Recognizing this worsening trend, the borough has taken the initiative to adopt

‘criteria twice as stkingent as on the State level towards regulating the filling - o
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of lands found to be located within fiood plains.

While the bbrough's effort is indeed laudable, it does not and cannot go far
enough simply becadse the nature of our flooding problem is regional in vscope' |
and as such cannot be adequately dealt with in isolation. State-wide legislation ‘
ié imperative so that, in our case, one town"s efforts to pfotect its citizenry

is not undone by another's incompatible construction practices.

The Ogden/Lynch Freshwater Wetlands Biil recognizes' thi§ critical compoheht'as
part of a comprehensivé regional flood Control plan. While the value of fresh- ‘ |
water wetlands has long been appreciated, the Ogden/Lynch Bill presents the first
real opportunity to include this important protection in an effective, uniform

| manner. It will not place a moritorium on a!l‘_developme'nt, but unlike Mr, Penn's
proposal, it also will not allow any developer to be permitted to fill and destroy
natural functional wetlands as long as their loss can be off-set by mitigation -
creating artificial wetlands in areas often far removed from the boriginal wetlands
in question. It will instead create a tough yet fair standard whereby the onus

is on the applicant to prove that a proposed project has such a Compellin_g publfc
need that destruction of fresh-water wetlands would be unavoidable. This standard

is indeed warranted for such an important and irreplaceable natural resource.

| respectfully request that Assemblyman Penn withdraw his bill and endorse the
Ogden/Lynch bill measure for real and meaningful freshwater wetlands protection

in New Jersey.

Thank you. R VRN ' L!é*
A e Moot 130 2




Thank you, Mrs. Ogden, distinguished members of the Environmental anA ﬁatur#l
bResources Coﬁmittee fof giving me thié opportunity to present my views regarding
f:esﬁwater wetland protectionlin New Jersey. |

My name is Alene , and I have been a resident ovaitfie Falls some

5Q years. As one might imagine, I have seen many changes in thé composition
of the land area in iittie Falls with regard to commercial and iﬁdustrial develop-

ment, Having pérsonally experienced devastating floods in my community,

particularly tfxe April, 1984 flood which wrought an estimated §$ 2 .5” zZ‘Z‘,‘/

-

in damages>and ¢aused 2 people to perish, I can tell you with authofity that

the man-made alterations to our riﬁer system that have compounded the severe
flooding problem we face in Littie Falls have continued unabated at a ffgnzied

pace in the last two years. 1 am-talking about unbridled commercial and
residential development that continues to encroach on our flood plains and"
destroys oﬁr freshwater wetlands. Thé-Passaic River Basin has been decléfed

; federal disaster area seven times in different sections since 1968 &ue to rampant
flooding. The Federal EPA and the U.S. Army Corps of Engineers have both
acknowlédged the excellerated loss of freshwater wetlands as Being a prime
contributor in increased flood patterns in our basin. Once these invaluable

flood storage areas are lost, they are lost forever. No form of mitigatibn, which
is sometimes helpful in purchasing prime wetlands for protection, can ever
compensate or re-create the actual low-cost high-yield flood protection that

freshwater wetlands continue to provide when left in their natural state.

The Ogden-Lynch Bill is a cdmprehensive effort to provide the long-needed

legal désignafion of freshwater wetlands throughout New Jersey, affording this ™
vifal natural reséutcé special regulation and protection. ﬁy making this

bill law, we take a major step in removing the current irony of our flood

control program. High tech, high cost plans have been devised by the Armu
Corps>of Enginéers to construct a billion dollar flood control project,‘the

cost of which will fall upon the municipal taxpayer for all operatioms
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and maintenance of an 18 mile, dual inlet tunnel some 400 feet below:the earth.
Tﬁe constructionvwill be{financed by Federal and State dollars, vith,Ne&

~Jersey assuming at least 30% of fhe total cost. Overruns are aiready antiéipated,
with Congressman Robert Roe of the 8th District projecting at least $1.8 biilion ,
over the nexi 15 years. This massive flood.control projectAagd iﬁs prohibifivé
costs for local communities has been elevated to center stage as the answer‘to
our prayers......l5 years downbthe road. Meanwhile, we cbllectively allow,
bdirectly or through ignorénce, our natural flood storage cépacity thai has

kept our rivers in balance since the beginning of tiﬁe to be squandered by
developers and real estate speculators, as if our watershed is a glorified'
going-out-of-business sale, ‘This is the tragic = irony, that the Corps would
seek tremendously elaborate means to minimizevflood damagé at a price and on

a time frame we cannot afford, while our freshwater wetlandé which provide

so nuch protection a; zero cost aﬁd impact are wholesaled off to the highest
bidder, increasing storm water run-off and peak flowé, thus contributing

to the tunnel's planned obsolesence.

We havévlost much of our freshwater wétlands to development and the finality

of their destruction with its additional officevbuildings,vcondos, and parking
lots have only exacerbated the flooding of downstream residents. But we

have much still remaining that warrants our strongest efforts for their protection
and preservation. The Ogden/Lynch measure, withs its bgffer zone requirement
to insure against the indirect filling and contamination, is a well-reasoned,
wellédesigned effort to rqquiré those who would develop these fragile lands

to prbve that the over-riding public intérest would be Better served by a "
 particular construction project than by the recognized benefits that our wetlands
provide. This wiil be done on a case by case basis with the N.J. Department

of Environmental Protection assuming the regulatory authority from the Corps

of Engineers. Because this program will be implemented and mahaged within

our own state, local environmental organizations and concerned citizens will

¢
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be able to effectively monitor its pfogress and bring public pressure to bear -
where appropriate. This situation differs immeasurably from the éurrent
regulatory program whereby the public has no aé¢cess and as a consequencé

no influence on the speed agd assertiveness by which the Corps proceeds with -

its enforcement program.

I applaud the efforts of this committee in working for strong, ﬁeaningful
legislation to protect our remaining freshwater wetlands and urge the entire

legislature to adopt the Ogden/Lynch Bill as a tﬁngible, workable means to

e ﬂﬁ&ﬁw& »
ﬁ% 50'/})?/

Thank ydu.
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The U. S. Army Corps of Engineers originated in 1775 and is t%s world's

largest and most unique engineering ‘grganization. Today, it's m18510ns.
1nc1ude civil works projects, mobilization (National Pcadlncss), spccial
assignments such as superfurd and dam inspecticn, an; regulatory functions.
The Corps of Engineers is highly decentralizod, strustured into 14 umvxalon
Cffices ﬁndv39 District Officés. Tne Assistant Sccretary of the Army acting
through the Offlce of the Chief of Engineers located in Washington, DC h“s the

principal rcoponsibility for establishing doctrine and overseeing the Corps'

The North Atlantic Division of the Corps of Enginsers is composed of four
DLSLPi“L (;fices: Norfolk, Baltimore, New Yorie and u,]adelphia. The
Districts sre d2lineated geozranhically by crainage basins or watorsheds. The

Philacelohia District is dafined by the Delawnre River and Bay drainage bixsin

znd the contizucus rezch of the Atlantic fomszt Irom Manasjuan )’(J.VIw to Cane
Yoay ard from Cape Lenelup‘n to Lie sorthern border o* Dzlawarec. Thare ars two

“1
-t

» i i=s .9 N DA RO S~ Ve - Vm ~ T 4 . L 2, H B s LS. X N Lo
Disidcte, Pxiladclivia and New York, naving respensibilities in e stals o

Lo Joraay and Iohave boon designited o ropcasent Lhs Ulvision Enginecr Aav
2ius henoing.

In particulors, my :ﬁ;se::;tien will adérees the regulatory picsion of the
Corns ¢of Eagineera.

Ihe Cooms' regulatery program began in 1899 with the enactment. of the
River ¢ni lurdbor Act. Thiz act gzve the Corps of Engingers authority/
resp0nsibilify to regulate work and structures in watleriizys used as hichivays
for the transportation of interstite or foreign commerce including triose
vaters bUb 2ot to the edL and flow of the tide-suoreward to the rican high
wrter line. These wa te*s are relerred LO as "HAVIDdbly waters". Up untii>
1908, the Covbs adminisiered its regulisvory program oaly to protect an1gd~‘on
anq tho na¥igab]e cabacity of the Nation's waters and did not preovide for the

protection of the cnvironment or uetlands.
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On December 18, 1968, in response to a growing national concern for
environmental values, the Department of the Army revised its policy for
evaluating permit applications. This revision in policy idéntif1ed this new‘
typevof review as a "public interest review". For the first time in the

'ﬁistory of the Corps' permit program, the Corps.began to consider
envirdnméntal factors in its permit‘appiication review process. This publié
»interest review process remains today aﬁd I will discuss thié in more detail
later. ' |

On Octcber 18, 1972, Congress enacted the Federal Water Pollutioh Control
Arandments (how commdnly referred to as the Clean Water Act) with the
announzed purpose of restoring and rzaintaining the chemical, physical and )
biological integrity of the lation's waters.

Sccetion LG4 of this Act established a permit program to be administercd
by the Corps of Engiheers to regulate the discharge'ofidrcdéed or fill

_ﬁatevial int> the waters ¢f the United States.

In ordar fur the Czres :3 irnlemsnt this new permit program, revicad

CFelercal pormit regulations were published in 1974, These rogulzticus liaited

g - - N - . E T~ - ) xyy = e - ¢ P, - . S
tho Soztlon SN peormir program to the cemz waters thot vere curvently beins
p . PR AN R . Cat . e . .
reculioted under the River znd iiarbor Act of 1603, waters that were subjeat to
izh

tha ebd an? flow of the tidsz shgreward Lo thezir mean high or ordinary L
water mzrk ani/or waters used for the transportation of interstate or foreign
CUmNEre ("uangfblc waters"). It was at this time that the Corps of
Engineers gdopted a wetlandvpolicy that would ppOtect_we;lands within the
Corps' jurisdiction from unnecessary alteration or destructicn.

Shortly afier publicaLibn of ﬁese reviséd permit regulations, the
National Rescurce Defense Council and the Wational Wildlife Federation
challenged ianedcral Court the limited extent of the Cerps! Section NOQ
permit jurisdiction to only navigable waters as tc¢ing inconsistent with the
intent éf Congress to»regnlate all wuters of the Uni:ed States. Concern was:

erxpreased over the need to regulate the entire agquatic system, including all
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of the wetlands that are part of it rather than only thoze aquatic areas that

were distinguished by thg presence of a mean high or ordinary high water

mark. (See Note #1) Cohcerﬁ was also expressed over the need to regulate the
many tbibutary streams that feed into navigable watérs, and for the manyfotherQ
waters, including lakes, isolated wetlands, etc. In Marcﬁ of 1975; the
District Court of Columbia ordered thg revocation and recission of the Corps'
197“ regﬁlation which limitéd Section 408 jurisdiction to only navisable

waters of the United States.

In;response to the District Court decision, the Corpé of Engineers
bublished revised Scction 404 interim final permit regulations on
July 25, 1975. These>regulations provided a "phase in" schedule for'expanding
théVCorps' Section L0Y permit precgram to ineclude essentially all watgrs.of the
United States, including'adjacent and isclatsd wa2tlands: all tidal waters,
shoreward to the hignh tide line, including adjaceni wzilands; 2ll non-tidal
vaters chiorevard to the ordinary high vater line, irncluding adjacent wetlands;
and all othor nen=tidal waters 2nd vetlands thzt ave no% part of a surface:
‘tributéry system. Tnese'waiers ar: referrcd to as “wutzrs of the United
States™.

The Corps!' perizit regulations wére fﬁrthur refined and elarified in 10977,
1982, and ___ Septerber 16871, Tne Septerbver 1434 rogulation is our zost
current publication ard is the regulation being followed teday in ca:rying out
the Corps' regulatory rcsponéibilitics.

In summary, the Corps permit prograin is not a now cone. khen it‘began in
1899, its purpose-was prinecipally to avéfd the obstruction of navigable
water:. Now, in rcsponse to chiznging envibonmental, social and eccnomic
conditions, the_scoﬁe of the prograin has bteen brcadened. Today, the Corps'.
regulatory progran concerns nct conly the iutegeity of our Nation's navigation

channels but also the quality of all waters and wetlands of the United States.




As you have réquested, I will row discuss in more detail wur current
permit program in the regulation of activities in freshwater Qetland afeas.
In as much as the majority of freshwater wetlands are located above the bead
of tide in non-navigable waters, I will focus my presentation on Section 404 -
of the Clean VWater Act. It is under the authcrity of Section udd thﬁﬁ the
Corps of Enzineers regulates the majority of freshwater wetlands within the
Sta;e of New Jersey. Basad on avallable information, there are approx 1mately
860,000 acres of wetlands within the ‘tate of New Jersey. cr this totall

vécreage, apprbximately‘SQ0,000 acres are subject exclus-vely to Section uouV
authority.

Pursuant to Section LOE of the Ciean Water Act, the Corps of Engineers
rggulates ohly the dischargze of dredged or fill matérial 1nto the ters of
tﬁe United States, including ~djacent and isclated wetlands. The H04
leylslztion does not provice ;hé Corps with authority to reguiate the
coactruction of structures o any othaer activitizs «z?pt as they may invelve
the ¢isanarge of dreidrzd or £i1]1 miterial. For thr purspose of thils hesring, it
that I define the follewing terms:
crm Mootlands" nzans those aress that are irunuaiod or satursted hy
suriace o grrevad wacer at a frequeacy and durstion sufficient to s&;port, and
trzt undeb nomal circumstances, do support a prevalence of vegetation
typically adayced for lire in saturatad soil conditions. Wetlands genernlly
includs swamps, rarsnes, bozs and similar areas.

“The Corps of Engineers presently utilizes a three parameter approach in
making wetland Jurisdictional determinations., The firct paramster is the
presence of "hydrophytic or wetland vegetatiﬁn“. The Corps of Enginezrsz in
consultation with the U, S, Fish and Wildlife Service is precently compiling a
lisi of wetland Species thircughout the iHation. T2 second parereter consilders
th;'nature of scil devcidpwent in wetlznds. I a =o0il develops under
sa;u}atcd éonditjons, it will exhibit certain norphological chnrabteristi&s

that distinguish it as being a hydric soil. The term "saturated" refers to
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the situatinn where all soi; pores in the Eoot zone are filled with»wa;ér;

The Soil Conservation Service haé presently completed a list of these soil

| types in New Jérsey. The final parameter used in wetland determinapions is
‘hydrology. An areca must either nave permanent surface water or be
periodically irundated during the growing season by ground orlsurfacé wéter.

‘ invdetermining whether a site is a wetland under Corps Jurisdictién, ali three
parameters nust be present.,

The term "fill material" means any material used for.the priiary purpose
of replacing an aguatic area witﬁ dry larnd cr-of changing the botﬁom eleQatiOn
of a waterbody. The term "fill material" dozs not include’any~pollutant-
diSﬁna"ged into th" w=ter pr¢u—r11" to dispose of ‘waste, as that activity is
regulated undar Szcotion 502 of the Clean Walcr Act admiristered by the U.‘S.
Environicntal Protection Agency. |

The term "dischLarre of {il) nzterial" means the placement cf i1l

- Ity & < Ne . . ] H e Cyey e . > -

ralerial lnto watars of e Usites 3iates, ineindine vevlands. The discharze
~s - - I T S el e e vl e B Srrd g m | -

of £ill nmziorial senorslly includes, withoot licitztlicorn, cthe fellewing

activitisé: nloce==-t of i1l thzt is necozzary for tie cvnstéuctioa of any
struatare in wators of the Unitsoe States; the buildiig of aay structare or.
ippoundmens voguirisg vook, gand, dirt, or cthor Taterial for its
construction; sitc-development £ills for recreational, industrizl), commercial,
residential and otin nzes; causeways or roazd fills; dz-s and dikes; projerty
pirctection and/or reclamation deviées such as riprap; rill for structures such
. as sewage treatment facilitiesj and subaquzous utility lines. The term does
hot include plowing, cultivating, seeding and harvesting for the nrodustion of
food, tibzr and feorest prod'cts.

As indicated earlier in 1y poecentaticn, thn kKevstouz of the Corps‘
pe"mit asplication revicw pronssa i3 the "pullic lntercst review". This

process is used in cvaluating all T:partnent ol the Arny perisit apnplications,

including those involving the discharge of dredzed and fi;l m;terial in‘_

freshwater wetlinda, The deecicien whether a particular vroject is in the




generél public interest is based on an evaluation cf the probable impact;
including cumulative impacts of the proposed activity and its intended use on
the public interest. Evaluation of the probable impact woich the'proposed B
activity may have on the public interest requires a careful weighing of all
those factors which become relevant in each particular casc.  The benefits
which reascnably may be expected to accrue frcm the proposal mus£ be balanced .
against its reasonably foreseeablé detfiments. Thé décision‘whether to.
authorize a proposal, ani if £0y the conditions under which it will be allowed
to occur, are therefore determined by the outcerms of the general balancing
process. That decision should reflest the naticnal concern for‘both
grotecticin aind utilizizticon of important resources. All factors which nay be
relevant to the proposal inust be considered including thz cumvlative effects
thérgof: arurg those are conservation, econcmics, aesthetics, general
evvironrental concerns, uestlanda, cultural valuss, figh awd wildlile values,
flooad hazaren, lood plain values, land use. azv zoiloa, shiore ercsion and
ancreation, racreation, watoer sunply ard conservaticn, vaiier quality, enerey
npe3ds, safcly, foqd aud fiver production, minaral r-oiz .nd, in gensrul, the.
needs end viilare of the people, No perzit vwill ro granted unlcss its
issvance is found Lo be in the public interest. . : i

Unless the public interest rcquirés otherwiss, no permit will be granted
fo1 viork in wetlands- identified as "“wwportani" unless the Corbs of Cngineers
copclndes, on the basis of the analysis required in the public interest
review,}that the benefits of the propcsed altcration cutweish the damage to
the wetlands résource, & that the proposed altcrstiOQ is necuscary :o realize
those‘bene?its. {(Sec ite #2)' Thice examples of'impcrtéut wetlands are:i

a. Wﬁ;lnnds which serve significant UALnFﬁI piolszim) funetions,
ineluding focd chain production, goneeal habitat and r:o u113, spagning,
rearing and resting sites foir aquatic or land speclies;

b. Wetlands which s2rve as valuable sterage areas for storm and flood
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c. Wetlands which through natural water filtrationAprocesses,sérve
significant and necessary water purification functions. (See Note #2)

In evaluatinnghetheb a particular alteration of a wetland is necessary,
the Corps of Engineers primarily considers whether the proposed ncﬁivity is
dépendent upon being located in the wetland resource or'aquatic environmgnt-
and whether feasiblg alternative sites are available. For those filling
activitieé in wetlands that are not dependent or being located in or in'ciose
proximity to the aquatic environment (ﬁon-water dependen€5, practicable
aiternatives are presumed available.

| Although a particular alterztion of wetlands may COﬁatthte a minor
change, ﬁhé curulative effectbof numerous such pieccmeal changes cften resultis
in a mijor impairisnt of the wetland resources. Thus, the particular wetlard
site for which an avpllcatlon is made hlll be evaluzted with the recogniticn
that it may be part of a cowmplete and inter-related wetland system. In
addition, State reid alatory pr -gf:és for the proteztion of wetlands will be

given full cungncn‘avion in the Corps' cvziuation protesz,  On balsnce, each

o

indivelual applicacicon is ;,aiuat°d to deterinirz the pno* ble lTcht tha
activit, will have on the puhlic interost.

R'\cf Dissusszion of Pepait Aoplicatinn Review Tro2ess

-

- fApplicaticn Tweaelved.

- Application Aciknewledged, lNumber ussigned.

- _Ap,lwca*lvn Reviewed fer completen 3ss,

- Eithin_ls days of complete application, public notice issued.

- Public notice issued for 30 days.

- Coordination with other State and chgralAagcncies: USEPA, USDOI, NMFS._.

- Public lezring may be held. (See Mote #3) .

- Fvaluation of all commeats and recommcndations. " Evaluate public interest
factors.

- FPernit decision - Issux/leny.

- Enforcement Compliance

T 2y




The procedure I have just detailed is referred to as the "jndividuél_
permit applicaticn proéess"; and is the procedure followed for issuance of :
"individual Department of the Arm} permits",

In the Philadelphié District, procesasing of an individual perm;ﬁ
application requires 45-60 days. However, applications that gencerate
significant cortroversy or environmental impacts may extend pbccessing timer
beyond £0 days and‘gp to a year or greater if an Environmental Impact
Statement (EIS) is necessary. Phiiadelphia District processes approximately
95% of éll periit applications in less thah 60 days. | |

‘Another fora of Federal authorization is known a2s a Generzl Permit. The
General Permit program has been instituted in order to minimize the dupli—‘

cation of effort and nzedless reperwork and delays in issvance of Departiznt

"3

of the Army permits. It was daveloped in order to reduce the résulatory

burdens on the public. It is important to understand that ths CGeasral Peruit

RPN .2 PR I . P e e Y o o . L.,
Fregrad 1+ applicasle only for those reguidztesd eciivit
T 4 vp S e ke e o YN g . ~ 3 N L [ 3% B S e g .
Sindividnel and cumolative adaversce envircenzontal lozzols, dnder this prozoan

there arc two types of Coagrel Deriits: liiticngide «nd Pegional Permits.

.

A nzationwice parmit is o form of a Genaral permit which zuiincrizes a

- ] “
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catemory of activiiy throuzhout the navion, provides certain
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conditicns and munagcneont practic These permits were

publizhed throuszh the Federal Registers, dzted July 22, 1632 &nd

September __, 1984 (33 CFR, Part 330). To date, there ére 25 of thesa
Naticnwidé_permits. I must emphasize thaﬁ the dissuuace of ithe H:tion#ide
permits-is not a relinquishincnt of jurisjiction or an exeﬂptipu cf regulatory
autiicrity. Rather it is a streamlined permitting procedura ectuhlished tg
regulaﬁe certain speceific cetivities such as thé di:shargé of dred;ed’or fill}
material into wétcrs of the Uninéd Svates, including freshiwator wetlands,
Natiorwide Permits enable the public to proceed with vord witiuout the time-
conénming, formal, individual permit application review procces rcquired for

individual permits.
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A Nationwide Permit which demonstrates the extensive geographic
regulatory Jjurisdiction of the Corps of Engineers in freshwater wétlands is
thebpermit fob thevdischargc of dredged cr fill material‘into'non-tidal waters’
and wetiands that are not part of a tributéry system to interstate waters or
navigable waters of the United States (isolated waters and wétlands); And for
the discharge of dredged or fill material into non-tidal rivers and strecams
and their édjacent wetlands that are located at point on a stream above which
the average annual flow is»less than five (5) cubic feet per second. (Seé
Note #4)

Qur rost fecentApermit regulgtioas; issued on Septembar |, 1984,
modificd this Nationwide Permit to reduire pre—discharge notification for the
discharge of dredged or fi;l raterial which would cause the lcss or adverse
nodificztion of more than cne acre and less than 10 acres of waters of the
United States, in¢luding wet?:ngs.A Tae puirpose of this noti7ilczticn précedﬁre
is to allow the Corps of Engiccers to make a cdelernli-tion vnother e
individual on? curulative advorse eflfects of the dicotiargn Snoine euvironiseany

1

o

wonld bz minimal_an whathi=r the discharge is in coupiiance vilh awplicah;e
th:OLg:de Terais eriteria and conditions. If It is cdetarmin=d izt the
discharge dées not meet the conditions of the Nztionwide Permit =and/cr woald
cause rore than r.inimzl adverze effects on thé eavironmant, the vork cculd hot-
proceéd under the ﬁ;tionwide Permit and would require submissijn»of'a fermal
‘Department of the Arzy permTit applicaticn and issuzncc of an individual

penrmnit.

Aﬁditionally, the discharge of dridged or fill material uhish would cause
the loss or adverss nodificaticn of 10 or pore acres of waters of.tﬂc United'
States, inciuding wetlands, autoratically is inelizible fer tre NatiOnwide_
Permit and reguirer formal applicatisn and issuanfa of an individual
Departnent of the Army peruit,

Two cxamplos of other nationwide permits for specific categories of work

in Croshwater streams and wetlands arc:
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(a) Discharge of fill material for backfill or bedding for utility 11ne$
including outfall and intake structures provided there is no change in
preconstruction bottéom contours (excess material must be removed to an upland
disposal area). (See‘Note #5)

(v) 'Minor road crossing filis including 21l attendant features both:
temporary and permanent that are part df a single and corplete project for
crossing of a nonetidal waterbody, provided that the‘crossing is culvérted,"
bridged or otherwise desigred to prevent the restriction of and to wiéhstapd.,
‘expected high flows anrd @rovided further that discharges into any wetlands1 B
ad jacent to the waterbodyvdo not. extend beyond 100 feet on either side of the
ordinary nigh wzter mark of that waterbody. A "minor road érossing il is_
defined as a»crossing that involves the discharge of less than 200 cubic yardé
of fill material below the plane of ordinary high watér.

bThere afe 23 other nationwides pernits for specific categoriés of
activities in waters of the United States and they arz contaived in Corpu!
pernit regulaticas 22 CFK Part 330 alorz with the sy ~ial cendirions and
managerent practices wiich must ce £ollowed in order wo preocecd under these
perrits, Non-cowiliance with‘any'of Lhe Natlonwide vermit séecial conﬂiti:As : |
would roquire subiission of 2 formal permit application and 1csuence of an
individual Department of the Arcy permit. (See Note #6)

Another tvpe of Céneral Pernit is.the Fegicnzl Permiv. Similar to
Nation:ide permits, Begional permits autnorize categcries of regulated
activities in waters of the United States which have winimal individual and
cumulative adverse effects. However, what differen:igtes thz Nationwide
parmits from the PFegional periits is that the latter are issued,at the
diséretion of th2 individual Corps Division/District Engireer'based on his
evaluation of the individuzl characteristics of his particular service area.
They ars issued in accordance with the formal ptocessihg prececures and with

opportunity for a public hearing that I 2xplained earlier in my presentation.
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Of particular interest to me, and possibly this ccnmittee, is a provision
in the Clean VWater Act legislation and in our regulations which allow the
Diviéion/D;strict Engineer to issue Regional permits encomgassing an-entire
State regulatory,pﬁogram. Such permita are referred to as "State Prosran
General Permit;" or "SPGPs". The purpose of a State Programn General Permit'is
to avoid duplication and reduce the time required to obtain both Federal and
State permits by uéiiizing'aﬁkestablished State regulatory program. lowever
before a Divisicn/District énglneer cousiders whather to issue such a perulv,
he must carefully review the State regulatory progran for r*ason-ble
confermity with the Corps! pro*v n end for existence of the required manppwer
and expertise to effactively carry cut such a program. Philadelphia District
has issu=d two State Progran Genaral Permits for work ir New Jcrsey'é ccastal
wvaters, Thesé SPGPs g¢over sueh activities as hon-commércial picrs,’dccks,
brenkiater and bulkheads. Any persun wino wishes to perforn wor lef" the

teras and conditions of (hzse State Prograzm CGeroral Permite need oniy «noly 9

the State reasulatory agency (HJDEP) with a copy of the zpnllizztion fu “l-su"ﬂ

to the Philadalphia District Gflice. Cnce the 0tate oz dole-nined that in2 o
proposed work conforns \Lgﬁ the Gencral pe'ulu,‘awy permiv 1s.ued by tnas State
for the work aico includaes the nppruyal'of the Corpe of Ingin2:irs, thus
eliminatinz the need for an apvl cant te apply Lo tgo sepirate regulatéry
agenci2s for an individual projcct.

Currentiy, there aré nc SPGPFs [cr work in non-tidal frﬁshﬁater wetlands
within the State of New Jersey. 7This is due to the lack of‘any established-
freshwa er wotland regu ator, grorrem,  Of coa"sv, any future State frestuater
wetlands legislation en*u‘:‘ vhich provides the St a;e Wwit' }c;ulatory
authority duplicating that of the Corps of Enginaers would te a candidatc for
a SPGP.

Another provision of the Clcan Water Act legislation viiich allows the
Stcate goverat.ant to taka an active role in re #ulating frn,hm4£cr wetlunds is

Section H0i(h) of the Act., In brief, Section 4Ch(h) allows the Administrator

i !?W( .




of the U. 3. Environmental Protection Agency to tfansfer administration.ofithe
“Section 49 permit program for dis;harses into certain waters of the United'
States from the U..S. Army Corps of Engineers to qualified States. The
program cannot be transferrcd for those waters which are used t§ transpoft
interstate or foreign comnerce, including all waters which are subject to the
ébb and tlow of the tide (navigable waters). If a State's wetlahd program is
approved by the U. S. Environmental Protection Agency, the Corps of Erngineers
would suspend processing of all Section 404 permit’applications in the
applicable waters and would‘transfer pendin:; applications to the State agency
responsinhla for adﬁinisterinj-the pregram. District Engineers wo@ld assisp |
EPA énd the State in any way practiczble to effect transfer and wouldvdevelop
appropriate proccdures to ensure orderly and evpeditious transfer.

It is v understandinz that a représentative from the U. S. Environmental
Protection igency, Resion IZ will testify this corning and can elaborate én
this fransfer nrocedurs.

Tais concludas my prosentation mu tive Cerps mizoions and regulatory

program, pasc and present.
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EXPLANATION OF NOTES

1. Under the 1974 regulations, a major portion of the coastal and freshwater
wetlands were above the mean high and ordinary high water marks, thus outside
the permit review requirements of Section 404 by this interpretation.

2. The following wetlands have been identified as being important to the
public interest:

a. Wetlands which serve significant natural biological functions,
including food chain production, general habitat and nesting, spawning,
- rearing and resting sites for aquatic or land species;

b. Wetlands set aside for study of the aquatic environment or as
sanctuaries or refuges,

¢. Wetlands whereby the destruction or alteration of which would affect
detrimentally natural drainage characteristics, sedimentation patterns,
salinity distribution, flushing characteristics, current patterns, or other
environmental characteristics;

d. Wetlands which are signiflcant in shielding other areas from wave
" action, erosion, or storm damage. :

e. Wetlands which serve as valuable storage areas for storm and flood
waters; ‘

f. Wetlands which are prime natural recharge areas. FPrime recharge
areas are locations where surface and ground water are directly
interconnected; and

g. Wetlands which through natural water letratlon processes serve
significant and necessary water purification functions.

3. A public hearing will be held in connection with the consideraticn of a’
Department of the Army permit application, or a Federal project whenever a
public hearing is needed for making a decision on such permit application or
Federal project. Regquests for a public hearing shall be granted, unless the
District Engineer determines that the issues raised -are not substantial or.
there is otherwise no valid interest to be served by a hearing.

4, This flow rate may be estimated by using the mean annual precipitation
area, drainage basin maps and the average runoff coeffluent or by other
similar means. The Philadelphia District generally relies on the drainage
basin methodology. As a rule of thumb for determining an average flow rate
for streams in northern New Jersey, a drainage area of less than 3 square
miles will yield an average flow rate of less than 5 CFS.

For streams that are dry during 1ong periods of the year, District
Engineers may establish the headwater point as that point on :ine stream where

a flow of five cubic feet per second is equaled or exceeded 50 percent of the
time.
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5. A "utility line" is defined as any pipe or pipeline for the transportation
of any gaseous, liquid, liquifiable or slurry substance, for any purpose, and
any cable, line or wire for the transmission for any purpose of electrical
energy, telephone and telegraph message and radio and television
communication.

6. Special anditions for Nationwide Permits:

(a) That any discharge of dredged or fill material w111 not occur in the
~ proximity of a public water supply intake;

(b) That any discharge of dredged and fill material will not occur in
areas of concentrated shellfish production unless the discharge is directly
related to a shellfish harvesting activity.

(¢) That ‘the activity will not jeopardize a threatened or endangered
species as identified under the Endangered Species Act, or destroy or
adversely modify the critical habitat of such species.

(d) That the activity will not significantly disrupt the movement of‘
those species of aquatic life indigenous to the waterbody (unless the primary
purpose of the fill is to impound water);

(e) That any discharge of dredged or fill material will consist of
suitable material free from toxic pollutants in toxic amounts;

(f) That any structure or fill authorized w~wilil be pboperly maintained;

(g) That the activity will not occur in a component‘of the National Wild
and Scenic River System; and '

(h) That the activity will not cause an unacceptable interference with
navigation. ' _

In addition to the special conditions listed above, the following
management practices should be followed, to the maximum extent practicable, in
the discharge of dredged or fill material under Nationwide permits in order to
minimize the adverse effects of these discharges on the aquatic environment:

(a) Discharges of dredged or fill material into waters of the United
States shall be av01ded or minimized through the use of otharf practical
alternatives.

(b) 'Dischérges in spawning areas during spawning seasons shall ©=e
avoided.

(¢) Discharges shall not restrict or impede the movement of aquatic
species indigenous to the waters or the passage of normal or expected high
flows or cause the relocation of the water (unless the prlmary surpose of the
fill is to impound waters).

(d) If the discharge creates an impoundment of water, adverse impacts on

the aquatic system caused by the accelerated passage of water and/or the
restriction of its flow, shall be minimized.
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(e) Discharge in wetlands areas shall be avoided.
~ (f) Heavy equipment working in wetlands shall be placed on mats.

(g) Dischargés into breeding areas for migratory waterfowl shall be
avoided. :

(h) All temporary fills shall be removed in their entirety.

.,
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US Army Corps |
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a. Civil Works Projects

'b. Mobilization
‘ (National Readmess)
‘¢. Special Assignments
- =Superfund '
- —Dam Inspection

d. Regulatory Functions
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COMMUNITY RESOURCES ASSOCIATION, INC.
411 Ridgedale Avenue
East Hanover, New Jersey 07936

July 29, 1986

Assembly Energy and

Natural Resources Committee
State House

Trenton, New Jersey 08625

Re: Wetlands Legislation (Assembly Bill No. 2342 -
The "Ogden" Bill and Assembly Bill No. 2499 -
The "Penn" Bill) ;

Dear Committee Members:

We are a nonprofit corporation consisting of wvarious
commercial and private citizens' interests of the Township of
East Hanover including most of the major industries of the
Township. The Association was created pursuant to an ordinance
of the governing body of the Township and New Jersey corporate
law. As you are undoubtedly aware, East Hanover, Township has a
significant amount of wetlands about which we are concerned. We

believe it is important to the community that these wetlands be

protected and that the protection be provided in a reasonable and
even-handed manner.

- This organization has not and will not endorse any
particular piece of legislation but rather has determined after
careful study and consideration, that the Ogden Bill, as it is
currently drafted, has certain serious deficiencies in it and

therefore the consensus of this organization is to urge the

Legislature to adopt crlterla which would, as a minimum, include
the follow1ng' o ‘

1. A clear definition of wetlands which is
objectively determinable and reasonable in its
applicatlon.

2. There should be one review process and. one

- reviewing agency. To do otherwise is extremely

burdensome to the regulators as well as those
being regulated.

3. The wetlands should be mapped. The case by case
approach suggested by the Ogden Bill is
undesirable and unfair and contrary to Dbasic
principles of statutory and regulatory precedent
and the right of land owners as well as 1local
governing bodies to plan reasonably for future

land use.
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'hssembly Energy and Natural Resources Committee
July 29, 1986 : '
Page Two

4. The agency whose responsibility it is to implement
this law should be adequately funded and we are
-convinced from past experience with other
programs, that adequate funding would mean- at

- least $1,000,000 annually. '

We would appreciate it very much if you would seriously

consider these factors in your further deliberations and we will

enjoy hearing from you in regard to these comments in the near
future.

Thank you very much.

Very tru1y yours,

— orge y/ Hanley ]
Chain

GTH:wa
“FN: 1020 (CRA/01)
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- PUBLIC HEARING - WETLANDS PROTECTION BILLS
Lincoln Park, N. J., July 30, 1986

I am a member of the governing board of a recreational lake club
which has 500 family members. My responsibilities include water
quality management for this lake. I speak in favor of the
Ogden/Lynch bills (A-2343/5-2003) and urge that the legislature

. enact this effective wetlands protection act. These bills would
help preserve the quality of water in our lake, as

well as in the many other recreational lakes in the New Jersey
Highlands that are utilized for swimming. '

In a recent study of our lake by a biologist, we were advised that
wetlands retain vast quantities of phosphorus and suspended solids
which enter into the wetlands from the surrounding hills and from
urban stormwaters. Thus, they act as efficient “"waste. water
treatment plants” in helping to filter and remove nutrient-rich
runnoff water prior to its release into clean lakes. Without
wetlands, lakes would soon fill with sediments, harmful bacteria
and nuisance plants. Soon recreational use of the lake would be
destroyed. »

In our lake, wetlands are especially important, since nearly 1400
largely undeveloped acres drain directly into the lake through the
wetlands systems within these 1400 acres. Yet, these wetlands are
now unprotected by state and federal law. In 1983, the U. S. Army
Corps ruled that development of these wetlands could take place
under the nationwide permit program.

Under the Penn/Zane bill (A-2499/S5-2121), these wetlands could be
destroyed because developers would be allowed to clear vegetation,
excavate, dredge, disturb water levels, and build strictures.
Since no buffer zones are required in the Penn/Zane bill, any
wetlands retained by the developers as "open space” would soon
fill with sediments, and the wetlands would be overwhelmed. through
nutrient enrichment from fertilized lawns and septics.

But, under the Ogden/Lynch bill any development that might be
proposed for this area would be required to preserve the wetlands
intact, and in addition, residential and commercial development
would have to be set back from 20 feet to 300 feet, depending upon
the type and scope of the activity. While enactment of the
Ogden/Lynch legislation is important to preserve the ecology of
our lake, it will also benefit the many other headwater lakes
throughout northern New Jersey.

NEW JERSEY’S LAKES ARE A RECREATIONAL RESOURCE AS IMPORTANT AS OUR
N. J. SHORE. For the public good; the New Jersey legislature

must pass a strong inland wetlands law. Other nearby states as
urban as New Jersey have strong wetland protection laws reguiring
buffer zones. The Ogden/Lynch will give New Jersey similar

- protection. -

Help preserve Clean Water and Clean Lakes in our State. Please

support the Ogden/Lynch legislation. Thank you.

Diane Nelson
R. D. 2, Box 254
Boonton, N. J. 07009

¥k












