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" STATE OF NEW JERSEY
DEPARTMENT OF ALCOHOLIC BEVERAGE CONTROL

744 Broad Street, Newark, N.J.
BULLETIN NUMBER 16 : ' o February 23, 1934
Item #1. - PUBLIC NOTICE

Thorough investigation convinces me of grave dangers
and abuses inherent in the sale of alcoholic beverages by re-
tail distribution licensees in bottles commonly called "nips'.
They serve & valuable purpose when sold on trains or in taverns
for immediate consumption, therepy assuring the purchaser via
the label, of purity of product and of getting exactly what he
orders. But nips of gin and whiskey prominently displayed at
a popular price of two for a guarter in show windows and on
counters, sometimes intercharigeable with a package of cigarettes
and usually flaunted in the face.of every prospective purchaser
of cigarettes, chewing gum or candy, have induced sales that
otherwise would never have been made; tempted those who had no |
thought of purchasing alcoholic beverages; increased drunken-
ness and disorder, and worked a subtle damage as the "silent
‘salesmen! did their work. :

The sale of nips in such stores in practical effect
often amounts to transacting a consumption business. True,
the beverage is not usually consumed on the store premises .
except in telephone booths and toilets, but it is often gulped
down just outside the store, often in the doorway. Public
parks have been littered with the empty bottles. Motorists
have complained of broken glass in the streets. Our younger
people have bought these nips time and again merely because
of the small sized containers at attractively cheap price.

So, in lesser degree but with similar effect, the sale of half
pints. ' ' :

Accordingly, the following rules are hereby promul-
gated. If these practices and the resulting evils continue,
the limitation of retail sale by stores will be stepped up to
“the minimum of one quart.

RULES CONCERNING SALES BY RETAIL DISTRIBUTION LICENSEES.

1. Beginning March 5, 1934, no sale of less than one pint con-
taining sixteen (16) fluid ounces of alcoholic beverages shall
be made by any retail distribution licensee, but this shall not
prohibit the sale of such beverages in bottles containing less
than one pint, provided the number of gsuch bottles sold at any
one time to any one person contain an aggregate of at least one
pint of such beverages.

2. Effective immediately, no retail distribution licensee
shall permit any alcoholic beverages sold by him to be consumed
on the licensed premises, nor shall he permit their containers
to be opened on the licensed premises.

3. Effective immediately, no alecoholic beverages shall be sold
to any person under the age of twenty-one (21) years, or to any
person actually or apparently intoxicated.

D. Frederick Burnett
Cormissioner.

February 22, 1934. . D
New Jersey State Library
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e TWO HUNDRED FEET RULE. -~ PREMISES PREVIOUSLY LICENSED

Dear Sir:

-

I- represent &Hesr o0eeet, who prior to repeal of the
18th. nmenament conducted a licensed soft drink establishment
at ek, Camden, N.J, This property has been a saloon for

upwards of thirty years. After the state act was passed he made
application for license to conduct a retail liquor establishment
and was refused on the ground that the Mickle School annex was
within 200 ft. of the property. This echool was built in 1916.
It seems unfair that the owner of the property should be de-~
prived of the use for which the property was bullt, by reason

of the fact that the school was built subsequent to the estab-
lishment of the saloon. I have made no formal appeal for my
client, but feel that he is entitled to relief,

Can you advise me whether or not you would enter an

~appeal in this matter under the circumstances?:

Ttem

Dear Sir:

It would be highly improper for me to express any
opinion one way or other as to your appeal, but I have no
hesitancy in calling your attention to an amendment now pending
which provides that the 200 ft, clause is not to apply to the
issuance or renewal of any license where such premises have been
heretofore licensed for the sale of alcoholic beverages and such
church or schoolhouse was constructed and estgblished during the
time said premises were operated under sald previcus license,

D. Frederick Burnett
Cormissioner.
#3. RETAIL LICENSEES - EXPRESS DELIVERIES C.0.D..
Fobrunry 2%, 1934

K. N, Merritt, Assistant Traffic Manager,
Railway Express Agency,

. 230 Park Avenue,

New York, N. Y.
Dear Sir:-

Mr. Mogford of your Depertment has this day made a
request for a ruling on the following situations: A retall
licensee locdted in Newark wishes to ship alcoholic beversges
to a consumer custoumer located in Trenton, N.J. via Railwa
Express, charges C.0.D. May the Rallway Express, who are 1i-
censed transporters, lawfully make dollvery in this menner and
collect the purchase price on aellvery in behalf of the con-
signor?

, Since the holders of plenary reteil consumption and
of plenary retail distribution licenses have a right to scll to .
anyone for consumption off the premises, irrespective of where
the purchaser resides, they may effect delivery in New Jcrsey
of such sales by any agency lawfully licensed in this 8tate to
transport alcoholic beverages. This is true whether the sale
is made for cash, or on credit, or ¢.0.D.
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It follows that the shipment «nd trensuction in
question are lowiul,

Very truly yours

D. FREDERICK BURNETT
Commissioner

[tom 74 RZEIDENCE - FIVE YoARS CONTINUOUS RECIDENCE - WHAT CONCTITUTES
Februery 21, 1934

Mr. Arthur V. Conover, Clerk,
Township of Menalupen,

R. D. #o,

Frechold, N. J.

Deor Sire-

Acknowledgment is hereby wwde of your letter of Fub-
ruary 19th recucsting «n interpretation of the provision con-
toined in Scetion 22 of the Control aAct that: "No retail license
sholl be issucd to o nrturel poerson unlces he shell have been &
reeident of the ttete of New Jersey for ot least five years,
continuously, imamcdictely prior to the submission of the oppli-
cation. !

The word 'residence® 1s generally uced to mean domicil
or the place where a percon malntaine his permanent home to which,
whenever he is absent, he has the intentlon of returning. See
Cadwalader vs. Howell, 18 N.J.L. 1&8 (Lup. Ct. 1840); Goodrich
Conflict of Lawg p. 27. Consequently, when a person residing in
thls Ltate departs witn no intention of returning he thereby
loses his resildence so that if, after o time, he rs:turns to this
State the continuous character of his provieus. residence is
destroyell -and the five year. period of continuous residence will
date from his return.

The Control Act contemplates, however, physical pres-
enice in addition to domicil, and while temporary absence may be
disrcgarded, protracted absence mey interrupt the continuity of
his residence, sven though he .t <ll tises intended to return to
this Stete. Accordingly, if he leaves for & tcemporary purpose
eénd with an intention of returning cnd loater does return, the
gquestion of whethcr the continuous chearacter of his residence has
been broken should be determined in cich case upon the perticuls
faets there presented. Sece ULL, ve, #ulvey, 282 Fed, 513
(C.C.A.28, 1916); In Re Cook, 209 Fud, 782 (D.N.J. 1917); U.E&. vs
Deans, 230 Fed. 957 (C.C.A. 8th, 1918).

Reference to severcl specific situations which have
been dealt with by the courts may prove helpful. In Brueckmsn vs.
Frignocz 9 N.J. Misc. 128 (Sup. Ct. 1981) the court held thet a
person's temporary absences while «t o hospitel or sznutorium for
the purpose of effecting & cure does not interrupt his residence.
cimilerly, < temporary absence ot o university has been held
insufficient to interrupt residence. See In The Mattcr of Goodman
146 N.Y. 284. : ' '
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Dear Sir:-

In In Re Schneider, 164 Fed. 335 (D.N.Y.1908) an
alien, who after residing in the United States for one year,
enlisted in the United States Navy, and at the expiration of his
enlistment returned to his home. The court held that his ab-
sence from the United States during the period of his enlistment
did not interrupt his continuous residerice in the United States.

In In Petition of Schneider, 19 F. (2d) 404 (DiN.Y.1987)
it was held that an alien's absence fron the United States for
fifteen nonths, during which timne he attended his ill nother, did
not interrupt his continuous resicence in the United States. On
the other hand in U.S. vs. Mulvey, supra the court found that an
alien's absence from the United States for a pericd over two
years considered in the light of all the facts there presented
constituted a protracted absence which interrupted his continuous
residence in the United States.

It is the duty of the Issuing Authority, after ascertain-
ing all of the pertinent facts, to deternine whether, under the
principles set forth above, the applicant has been a resident of
New Jersey for at least five years continuously immediately prior
to the submission of his application.

Yours very truly,

D. FREDERICK BURNETT,
Commissioner

By: '
Nathan L. Jacobs,
Counsel-in-Chief
DEPARTMENT STAFF - COMPETENCY TO ACT IN MUNICIPAL EXCISE MATTERS
February 23, 1934

‘Mr. Maurice Schwartz,

9 Riverside Avenue,
Red Bank, N. J.

“e

I have yours of February Zlst.

Your question is - May =n investigator on ny staff sit
as a nenber of a Borough Council to vote for or against granting
liquor licenses.

There is nothing in the Control Act which prohibits an
investigator or an inspector of this Departmoent fronm sitting as
a member of the governing board or body of a municipality. Nor
is there anything intrinsically unfair or inconsistent in ocecupy-
ing such dual positions. In both capacities, his duty is to en-
force the law. The case is radically different fron that to which
you liken it, i.e. where a nenber of the governing body is finan-
cially interested in any liquor licénse being granted or withheld.
The rule already made properly forbids the latter zction because
of the conflict of duty and self-interest.

. A
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There is, however, a factor of great moment which
governs the ruling now to be made. The primary duty of enforce-
ment is placed upon the municipalities themselves. My duty is to
see that they do it. It follows that my investigators and in-
spectors myst furnish me the full unvarnished facts free from
bias, preconceived opinion, and local politics or prejudices.
This cannot be done if & member of my staff has previously parti-
cipated in voting either for or against the granting of a liquor
license.

Ruling is therefore made that no member of the Depart-
ment may participate as a member of a governing board or body or
local excise board or otherwise in voting for or ageainst the grant-
ing of any liquor license.

Very truly yours,

D. FREDERICK BURNETT,
G- Commissioner

LICENSES - TRANSFER - WHAT CONSTITUTES

February 20, 1934

Leo Cluesmenn, Secretary,
Department of Public Safety,
City Hall,

Newark, N. J.

Dear Sir:-.

Acknowledgment is hereby made of your letter inquiring
as to whether a permanent license may be issued in the name of
Liggett Drug Company, Inc. where the temporary license was issued
to Louis K. Liggett Company, bankrupt.

Under the Commissioner's ruling, appearing in Bulletin
#10, par. 8, issuance of the permanent license to Liggett Drug
Company, Inc., a distinct legal entity from Louis XK. Liggett Comp-
any, bankrupt, the holder of the temporary license would, in
effect, constitute o transfer which is prohibited by Section 23
of the Control Act.

Vefy;truly youré,

, NATHAN L. JACOBS,
NLJ/G- Counsel-in-Chief

LICENSES ~ ISSUANCE - TRUSTEES IN BANKRUPTCY
"December 18, 1933

"I represent the Board of Commissioners of the Village
of Ridgewood. - :

"The Trustees in bankruptey of the Liggett Drug Stores
have applied for a plenary retail distribution license, and their
legal department has stated to me that a number of Municipalities
in the State of New Jersey have already granted licenses to them.
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The Trustees gre Trustees in Bankruptcy, none of whom lives in
the State of New Jersey and the Bankrupt.corporation is & Massa-
chusetts corporation authorized to do bu51ness within the State
of New Jersey.

"The Trustees do not come within the prov151ons of
Sec. 22 of the Act.- Sec. 23 provides that in cases of bankruptey
the issuing authority may extend the license for a limited time _
not exceedmng its term to the Trustee upon whom 1t has devolved
by operation of law, but that section does not authorize the-
issuance of a license to a Trusteec in bankruptcy in the first
instance.

"Will you kindly advise me whether or not a ruling has
been made by you covering such a situction and whether it is your
opinion that the issuing authority has power to issue a license
to the Trustees of the Liggett Drug Stores.

Yours very truly,

Thos. L. Zimmerman, Jr."

December 22, 1933

Thos. L. Zimmerman, Jr. Esqg.,
551 Fifth Avenue,
New York, N.Y.

Dear Sir: ‘ K

In answer to yours of the 18th of December, I agree
with the conclusions you have adduced. I have not made a ruling
heretofore on the point now presented by you but do so herewith,viz:

The Control Act contemplates the issuance. of licenses to
corporatlons as well as to individuals. The mere fact that the

vgovernlng body of a particular corporation happens to be trustees

elected in bankruptey proceedlngs, 2s distinguished from the normal
situation of control by a2 Board of Directors is immaterial provided
that the Ticense is 1sdued to the corpur ation and not to the Trus-
tees as such.

This rullng is made subject to the reservutlon that the
Trustees must have legel power under the Bankruptey Act, or under
orders. of the Court to apply for such license and to take the
llcense in the name Jf the corporgtlon

I am rullng only upon the question as to whether under .
the Control 4ct ¢ license may be issued to a corporutlon which is
in the hands of Truutees in Bankruptcy.

Yours very truly,

Commissioner.
MUNICIPAL RESOLUTION - VALIDITY

December &, 1933
George S. Harrlu, Esq., oo

647 Bloomfield Ave. ,
- Montclair, N. J.

Dear Mr. Harris:

I have your tcle hone mesgdge wherein- you ask, with refer-
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"enée to the Town of Montclair:

The Quesfions. 1.

The Answer.

Reasons.

They would like to limit- the retail licenses
for c¢onsumption off the premises to places
only where beverages were sold. They want to
thereby prevent such places as grocery stores
from selling beverages.

2 They would like tobprohibit dancing where
liquor is sold on the premises.

4. They would like to prohibit sale to women
at the bars.

. A1l three questions are answered in the affir-
- mative. ‘

Section 37 of the Control Act confers express
power upon each municipality, or the Municipal
Excise Board, as the case may be, to limit the

number of licenses to sell alcoholic beverages

at retail, the hours between which such sales
may be made, and '"regulate the conduct of any
business licensed to sell alcoholic beverages
at reteil, and the nature and condition of the
premises upon which any such business.is to be
conducted!.,

Upon bare inspection, it is obvious that there
is no legal objection to question No.l.

Re second guestion: The evil inherent in and
often attendant upon the sasle of liquor in
public dance halls is common knowledge. It
matters not whether liquor is sold for consump-
tion on or off the premises. For, if the
latter, it is but humen nature that the liquor
so sold will find its way back to the dance
hall with remarkable celerity. The purposed
prohibition comes directly under the general
police power of the community and is . reason-
able cxercise of the cuthority delegated by the
Legislature to the municipality, and therefore
velid. '

Your third question is more difficult, involv-
ing, sex discrimination in liquor. If such
discrimination is permissable, it must be based
upon police power, i.e. the inherent power of
the State to protect and promote the health,
safety, morals and general welfare of the peopl
If so grounded, the exercise of the delegated
authority is reasonchle. The whole question,
therefore, boils down to this-- Does the prohi-
bition of liquor sesles to women over a public
bar have anything to do with the health, safety
morzls or general welfere. If it does, it is
velids otherwise, not.

To illustrate: A municipel ordinance requiring
seperate toilets for men and women in private
office buildings is founded on ordinary decency
and comes plainly within the police power.
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| So, different entrances for boys and girls in a primary,
grammar, or even a high school is valid if for no other

ground than to promote the safety of minors.-

On the other hand, & municipal ordinance requiring separ-
ate entrances, one for men, the other for women, in a
modern office building cannot possibly be tied up with a
police power, and therefore is invalid. :

A women has es much legal and moral right to take a drink
over & bar as a man. There is,; at present, nc demonstra-
ble tie-up of sex discrimination in liquor with police
power. Therefore, at first blush, it might appear that
the distinction was arbitrary and capricious, and hence .
not a proper exercise of police power. Nevertheless, on
reflection, there are many foresighted men and women in
the State who sincerely believe that actual experience
will teach that there is a definite let-down of morals
when women are permitted to drink at public bars in com-
mon with men, and their number is legion.

The very fact that public opinion is so evenly divided
proves that the problem is really.one of public policy.
Public policy, in the last anélysis; 1s determined by _
majority vote--either the electorate themselves or their
chosen representatives authorized to speak for them. If
the mejority want it, their edict is their concrete dec-
laration of what ig the public policy of -that community.
This does not, of course, mean that the will of the ma-
jority may be lawfully imposed on a dissentient minority
simply because the majority have so ordered. The action
of the majority must be vindicated, if at all by the
police power. If the facts were such that there was
only one conclusion which could possibly be drawn by any
reasonable person and that conclusion was that the
purposed ordinance had no relationship whatsoever to
public morals and gencral welfare, the ¢ ourts would un-
hesitatingly declare it invalid, desplte the ordinance
was enacted by a majority. If , however, as appears to
b e the fact, public opinion is substantially and great-
ly div ided on the gquestion--and public leaders of
thought on each side of the guestion are advocating
their respective views with equal fervor and sincerity--
then, it is fairly cleer that the factual situation is
susceptible of two different conclusions, either one of
which might be reached by a fair minded and competent
person, the courts would with egual determination al-
though necessarily with more hesitation in order to
make sure that two such different conclusions were in
fact permissible, dec lare it to be v alid and our
courts would not flinch from this duty even though u-
nanimously each justice and judge for himself might
hold the opposite conclusion.

One other thing: If any real demand should arise

from a substantial number of respectable women who de-
sirc to drink over the bar as well as men, then the
municipality ought in fairness to license bars ex-
clusively for women. If the demand really exists there
will d oubtless be many to jump at the opportunity to
capitalize it. Perhaps the truth of the matter may be
that the feminine desire 1s not so much to drink over
the bar with men, but rather to have the right to do so,
like any other citizen, if they so choose.
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Reservations

1. This ruling is subject to the constitutionality
of the Act which I see b y the public prints -has
been challenged.

2. It does not take into account any question of
expediency but merely of strict legal right and
power. For instance, your Council might well con-
sider the question how far your proposed limitation
#1 might go, e.g. it would deprive not merely a
grocery store but a drug store as well; again, as
your prohibition.#2 is worded, it might operate to
1nh1b1t elther dancing or liquor, one or the other,
a high class club.

"Very truly yours,

D . Frederick Burnett
Commissioner.



