
N e w  J e r s e y  C o u r t  o f  E r r o r s  

a n d  A p p e a l s

B enjamin L. Harrison,
Plaintiff-Appellee, 

vs.
Albert Dickerson,

Defendant-Appellant.

B R I E F  A N D  P O IN T S  O F  A L B E R T  
D IC K E R S O N , D E F E N D A N T -A P ­

P E L L A N T

F a c t s

Dickerson sued Harrison in The Small Cause 
Court, obtained a judgment which was appealed 
from to the Court of Common Pleas and there 
sustained, and which was then appealed to the 
Supreme Court, and was there also sustained.

In that suit, in The Small Cause Court, H arri­
son did not file a set-off, recoupment, or counter­
claim, but appeared and Contested the ease on 
other grounds, which he learned were not well 
taken.

A fter judgment had been entered for Dicker- 
son in the Thé Court for the Trial of Small 
Causes, Harrison appealed from that judgment to 
the Court of Common Pleas.

Action at Law. 
On Appeal.



2

Also, after such appeal had been made, H arri­
son started suit, originally, against Dickerson in 
the same Court of Common Pleas, as evidenced 
by the amended complaint, and Dickerson’s an­
swer to the same, in State of Case.

Both of these suits between Dickerson and H ar­
rison grew out of the same transaction; namely, 
the cutting, sawing and delivery of lumber for a 
house which Harrison was erecting; and H arri­
son’s claim of unliquidated damages in the origi­
nal suit which he commenced in the Court of Com­
mon Pleas, after he had appealed from Dicker- 
son’s judgment obtained against him in the Court 
for the Trial of Small Causes, does not change the 
principle involved; namely: Did his claim against 
Dickerson, i f  he had a just one, amount to more 
than two hundred dollars, the jurisdictional limit 
of the Court for the' Trial of Small Causes?

Reference to the stipulation and transcript in 
the state of case, discloses the reason the Court 
of Common Pleas granted defendant Dickerson’s 
motion fo r a non-suit.

A r g u m e n t

Section 24 of “ An Act Constituting Courts for 
the Trial of Small Causes (Revision of 1903),”  
Chapter 165, Laws 1903, pages 251-289, provides 
that, -

“ if  the defendant have any demand against 
the plaintiff, he shall file the same as a set- 
off or recoupment against the demand of 
the plaintiff on or before the first trial day 
or the day to which the trial shall be first 
adjourned, and in default thereof the said 
demand shall not be received in evidence
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on the trial of the cause; A nd He S hall 
F orever Thereafter be Precluded from 
Maintaining any A ction for such Demand, 
or from setting off the same in any future 
suit, except where the balance found to be 
-due to such defendant exceeds the sum of 
two hundred dollars, and such excess shall 
not have been waived.”

The words ‘ * S hall F ile the Same as a Set-off 
or R ecoupment”  are mandatory; and the legisla­
tive intent is that the defendant file such demand 
against the plaintiff so that the differences be­
tween the parties can be adjusted in one action 
and thus avoid multiplicity of suits.

This Section 24 is practically the same as the 
provision relating to set-off or recoupment in the 
prior “ Small Cause Court A cts”  in New Je rse y ; 
but those acts contained no method of determining 
whether there was a balance due defendant in ex­
cess of two hundred dollars (or whatever the juris­
dictional limit of the justice was under those acts), 
and the decisions of our Courts regarding set-off 
or recoupment in “ The Small Cause Court”  are 
not applicable to the Act of 1903 (cited above) be­
cause in that act, in Section 25, the legislature has 
provided a way of determining that matter, and 
has said in which tribunal that matter shall be de­
termined.

Section 25 provides:

“ I f  the defendant file as a set-off or re­
coupment a demand against the plaintiff 
for More than Two Hundred Dollars, 
and at the trial I t S hall be P roved that 
a B alance E xceeding Two Hundred Dol­
lars is Due to the Defendant, then the
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suit shall be dismissed unless the defendant 
consent to accept a judgment for two hun­
dred dollars and costs in full settlement of 
his Claim.9 ’

This section was certainly put in the Act of 
1903 by the legislature for a purpose, and what 
was that purpose if  it was not to provide a way 
for testing whether the claim and counter-claim 
of the parties were within the jurisdictional limit 
of the Court for the Trial of Small Causes, and if 
they were they could be settled there without fur­
ther litigation between the parties. I f  that is the 
purpose of this section, the cases of Sipley v. 
Wass, 47 L., 187, and Clancey v. Neumeyer, 5 1 L., 
301, no longer apply to the practice relating to 
these matters in the Small Cause Court.

The question i s : Can the defendant regardless 
of the provisions of Sections 24 and 25, bring suit 
in another Court against the plaintiff for damages 
for breach of the very contract on which plaintiff 
has brought his suit in the Court for the Trial of 
Small Causes, and thus put the plaintiff to ex­
penses exceeding the amount of his claim in the 
latter Court; and can the defendant maintain such 
action unless it appear that the amount he is en­
titled to is less than $200 ? I f  that is so, then why 
not wipe out Sections 24 and 25, and, especially 
the latter, as useless; or, better, perhaps, why not 
say that defendant need not tile his set-off or re­
coupment but may bring an action upon either in 
any other Court, and maintain the same until it 
appears that he is not entitled to recover more 
than $200 , when the action shall be dismissed, with 
costs, etc., for the legislature could make its in­
tention plain, if  that were its intention, as per the 
decision of the Supreme Court in the case at bar.
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I f  respondent had the right to bring this action, 
after he had ignored Sections 24 and 25, and he 
should go on and try his case in the Court of 
Common Pleas, was Dickerson required to set-off 
or recoup in said suit, the judgment he had ob­
tained against the respondent; and, if  so, by what 
practice would he have got around the appeal of 
respondent from said judgment of the Small 
Cause Court which was then also pending trial in 
said Court of Common Pleas ; and i f  he was not 
obliged to set-off or recoup said judgment (pend­
ing on appeal), in  respondent’s original action in 
said Court of Common Pleas, would it not be 
rather unique to have two (counter) actions re­
lating to the same subject-matter, growing out of 
the same contract, tried by the same Trial Court, 
and two judgments and sets of costs entered! 
Surely, if  the legislative intent, as clearly ex­
pressed in Sections 24 and 25, were followed no 
such practice would obtain, in the face of the 
maxim, Lex non proecipit inutilia, quia inutilis 
labor stultus; and the well founded principle re­
garding mulitiplicity of suits.

Dickerson’s contention is : That Harrison was 
compelled to pursue the course laid out in Sections 
24 and 25 of “ An Act Constituting Courts for the 
Trial of Small Causes”  of 1903 (cited above), be­
fore he could bring a suit in another Court; and, 
if  he neglected to follow such procedure, he is de­
barred from bringing such other suit.

Therefore, the non-suit in the Court below was 
properly granted, and should be sustained; and 
the decision of the Supreme Court set aside.

Regarding the Cases

The case of Godkm v. Bailey, 74 N. J .  L., 655, 
does not apply to this case, because it was a de-
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cision based upon another statute, which provides 
that,

“ if  two or more persons be indebted to 
each other, such debts or demands, Not 
being for Unliquidated Damages, may be 
set off against each other.”

It excludes debts or demands for unliquidated 
damages. I f  it applied to trials in the Court for 
the Trial of Small Causes, Sections 24 and 25, 
to which we have referred, would be of no effect, 
where they relate to a determination of the 
amount due with reference to the jurisdiction of 
the Court for the Trail of Small Causes. But if  
the statute upon which this decision is based ever 
applied to the Court for the Trial of Small Causes, 
it is the contention of Albert Dickerson that it 
was repealed, at least by implication, by the Act 
Constituting Courts for the Trial of Small 
Causes of 1903, so fa r as the practice in such 
Courts is concerned.

When the cases of Sipley v. Wass, 47 N. J .  L., 
187, and Clancy v. Newmeyer, 5 1 N. J .  L., 301, 
were decided there was no section in the “ Small 
Cause A ct”  like Section 25 in “ The Act for the 
Trial of Small Causes”  of 1903, under which this 
case was brought.

Evidently, Sections 25 of the present act was 
put in the Act of 1903, because of the need of such 
a section, which was disclosed by the decisions 
of the Court in the said cases, which is quite ap­
parent by reference to those decisions.

To prevent unnecessary litigation, Sections 24 
and 25 provide the procedure by which both par­
ties may have their respective claims against each 
other determined in one suit, unless it appears 
from the evidence that there is a balance due of
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more than two hundred dollars, the jurisdictional 
limit of the Court, and the determination of this 
matter i f  Sections 24 and 25 are followed would 
cost only the fees of filing a set-off or recoupment 
and of swearing the witnesses in the Court for the 
Trial of Small Causes.

The amount demanded by the defendant in his 
set-ofi or recoupment may appear to be a sum 
larger than two hundred dollars as it is set out 
in the set-off or recoupment, as there is no limit 
to the amount which may be claimed, but the true 
amount of balance due defendant is not ascer­
tained until the evidence has been heard, and the 
matter decided. Then it is known whether the 
Court for the Trial of Small Causes has jurisdic­
tion. I f  it has, the matter must be settled there.

We respectfully submit that the defendant in 
the Court for the Trial of Small Causes must com­
ply with both Sections 24 and 25 of the “ Act Con­
stituting Courts for the Trial of Small Causes”  
of 1903, before he can bring an action in another 
Court for a larger sum against one who was plain­
tiff against him in the Court fo r the Trial of 
Small Causes^ Harrison did not do this, and he 
could not maintain the suit in the Court of Com­
mon Pleas, which was properly non-suited, and 
therefore the decision of the Supreme Court 
should be set aside.

Respectfully submitted,

JA M E S  H. BOLITHO, 
Attorney of Albert Dickerson.



...
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N e w  J e r s e y  C o u r t  o f  E r r o r s  

a n d  A p p e a l s

B enjamin L. Harrison, j
Plaintiff-Appellee, /

vg l Action at Law.
Albert Dickerson, ( On Appeal.

Defendant-Appellant. )

B R I E F  O F B E N J A M I N  L . H A R R I S O N , 
P L A I N T I F F - A P P E L L E E

F a c t s

Benjamin L. Harrison, in 19 13, instituted suit 
in the Common Pleas Court of the County of 
Morris against the defendant, Albert Dickerson 
for Five Hundred Dollars, for failure and neglect 
of the defendant to return to the plaintiff all the 
sawed lumber from forty-three logs cut from 
plaintiff’s property by defendant and carted to 
his mill, and also for damages sustained by 
plaintiff occasioned by delay in completing the 
new house of plaintiff for which lumber was in­
tended and in being required to purchase the bal­
ance of the lumber elsewhere, which defendant 
should have delivered to the plaintiff from the 
forty-three logs. On December 1st, 19 13, the par-
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ties appeared in the Common Pleas Court to try 
the issue and it was stipulated (Case, pp. 8 and 
9), that Albert Dickerson had instituted a suit in 
the District Court against Harrison for $92.31, 
and which case was appealed to the Common 
Pleas Court, and that the correctness of that ac­
count was not disputed and it was further ad­
mitted that there was no set-off or recoupment 
filed by Harrison at the suit of Dickerson in the 
Justice Court.

It was thereupon moved by the attorney of 
Dickerson in the suit of Harrison before the Com­
mon Pleas Court that a non-suit should be granted 
on the ground that Section 24 of the Small Cause 
Court Act of 1903, forever barred plaintiff from 
maintaining his action because he failed to file a 
set-off or recoupment in the action before the 
Justice.

The Court thereupon granted a non-suit and 
an appeal was taken to the Supreme Court and 
by the opinion of that Court on November 20, 
1914, the judgment of the Common Pleas Court 
was reversed and a venire de novo was awarded 
(Case, p. 1 1 ) .

A r g u m e n t

Under Section 1  of the Small Cause Court Act, 
Gen. Stat. p. 2981, actions of a civil nature, cog­
nizable before a Justice of the Peace, shall not 
exceed, exclusive of costs, the sum of two hundred 
dollars.

The test under this section as to whether the 
Justice has jurisdiction is the amount in dispute 
and not the amount of the judgment, verdict or 
ultimate recovery. A  Justice of the Peace has 
no jurisdiction to hear or try  any case in which
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the matter in dispute exceeds the sum of Two 
Hundred Dollars. Where a matter in dispute 
shows on the face of the pleadings that it is in 
excess of the jurisdictional amount, whether in 
the State of Demand or in a set-off, the Justice 
would be obliged to dismiss it. He cannot under 
the first section of the act constituting Courts for 
the trial of Small Causes, proceed to hear the 
matters contained in the set-off, if  the claim de­
manded therein exceeds the sum of Two Hundred 
Dollars for this section of the act limits his juris­
diction to that amount.

In the case of Clcmcy vs. Neumeyer, 22 Vroom, 
page 299, Reed, J . ,  at page 301, sa y s :

“ The amount in dispute is therefore in 
excess of the jurisdictional sum limited by 
the Statute and it is the amount in dispute, 
not what may be ultimately recovered, that 
is the test of jurisdiction. It is apparent, 
therefore, that whenever one of the parties 
claims: that there is due to him more than 
$200 it ends the power of the Court to try 
that claim. ’ ’

'' A t the bottom of page 302, he further states:

“ But the view that the justice shall in 
any case proceed to hear, and if  he finds a 
balance below $200 , should enter judgment 
in the case, and if  he finds a balance above 
$ 200 , should enter that fact upon his docket 
and dismiss the cause, rests upon the no­
tion that jurisdiction depends upon the 
sum recovered and not upon the sum in dis­
pute. But as already observed, it is the 
amount in dispute which, by the express 
terms of the Small Cause Act, determines 
jurisdiction. ’ ’
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A p p l ic a t io n  o f  S e c t io n  2 4

Section 24 of the Small Cause Act, General 
Statutes, 2988, states:

“ that if the defendant have any demand 
against the plaintiff, he shall file the same 
as a set-off or recoupment against the de­
mand of the plaintiff, * * * and in default 
thereof * * * he shall forever thereafter 
be precluded from maintaining any action 
for such demand * * * e x c e pt  w h e r e  t h e

BALANCE POUND TO BE DUE EXCEEDS THE SUM
of Two H u n d r e d  D o llars. * * * ”

On this section in both the case of Sipley vs. 
Wass, 47 Law, page 187 and Clancy vs. Neumeyer 
5 1 Law, page 301, it was decided that where the 
amount of the defendant’s olaim exceeded $200 
he could bring suit on the same even though he 
had not filed it as a set-off in the previous action 
in the Small Cause Court.

In the case of Sipley v. Wass, above referred 
to, reported in 18 Vroom, 187, Dixon, J . ,  delivered 
the opinion for the Supreme Court on the ques­
tion whether a suit could be maintained in any 
other Court having cognizance of an action where 
the same had not been set-off in a previous ac­
tion before the justice, the Court said:

“ The principal question raised by the 
pleadings in this case is whether if  the de­
fendant in a suit before the Court for the 
trial of Small Causes has a claim against 
the plaintiff so large as to involve a contro­
versy beyond jurisdiction of that Court, he 
must nevertheless present it there as a set-
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off or be precluded from afterwards re­
covering it in any other Court.

‘ ‘ The preclusion of the defendant in such 
a suit from subsequently recovering in 
another Court, a claim which he had 
against the plaintiff pending that suit, 
arises not from any general rule of law, 
but solely from the twenty-fourth section 
of the Ju stice ’s Court Act. That section 
enacts: ‘ I f  any defendant neglect or re­
fuse to deliver a copy of his or her account 
or state of demand against such plaintiff, 
he or she shall forever thereafter be pre­
cluded from having or maintaining any ac­
tion for such account or demand, or from 
setting off the same in any future suit; 
provided always that where the balance 
found to be due to such defendant exceeds 
the sum of One Hundred D ollars; then said 
defendant shall not be precluded from re­
covering his or her account or demand 
against such plaintiff in any other Court 
of Record having cognizance of the 
same.’ ”

And at page 189, the Court further sa id :
*1 The plain meaning of the section is that 

if  a plaintiff shows that the balance due to 
him exceeds $100 he is not to be barred 
from recovery because when previously 
sued by the defendant before a Ju stice ’s 
Court, he had not interposed his claim as 
a set-off.”

It will be observed that Section 24 referred 
to in case of Sipley v. Wass, is under the act con­
stituting Courts for the trial of Small Causes, 
Revision 1874, and also under Section 1  of said
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act of civil jurisdiction of the justice did not ex­
ceed One Hundred Dollars. The jurisdiction was, 
however, increased to two hundred dollars by act 
of the legislature (P. L., 1879, p. 1 15 ) . There was 
no change in Section 24 of Revision 1874 (con­
cerning set-off), until the Revision of Laws, Pam­
phlet Laws 251, constituting said Court “ The 
Small Cause Court’ ’ whereupon Section 24, afore­
said, was revised and changed from proviso,

“ that where the balance found to be due to 
such defendant exceeds the sum of One 
Hundred Dollars, then the said defendant 
shall not be precluded from recovering his 
or her account or demand against such 
plaintiff, in any other Court of Record hav­
ing cognizance of the same,”  

to an exception as follows:
‘ 4 except where the balance found to be due 
to such defendant exceeds the sum of Two 
Hundred Dollars and such excess shall not 
have been waived.”

Aside from these and a few other changes, the 
manifest intention of the Act of 1903 is the same 
as that of the Statute of 1874, upon which the 
opinion of Sipley v. W&ss is based, and the plain­
tiff ’s claim being for more than $200 (the in­
creased jurisdiction), he is not barred from re­
covery in another Court.

S e c t io n  2 5  o f  t h e  S m a l l  C a u s e  A c t  
D o e s  n o t  A p p ly  to  t h e  C a s e  in  

Q u e stio n

Section 25 does not apply to the facts in this 
case as that section provides a course of proced­
ure in the event of set-off is filed for an amount
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exceeding $200, but nothing in this section makes 
it compulsory upon the defendant to file as a set­
off, a dlaim against the plaintiff where the 
amount of defendant’s claim exceeds $200.

The objects of the Legislature in enacting Sec­
tion 25 could not have been to give the justice 
jurisdiction to ascertain by trial whether the dif­
ference between the defendant’s claim and the 
plaintiff’s demand exceeds $200, for, if  this were 
their object, then it would make Section 25 in­
consistent with Section 1 , for that section as here­
tofore quoted states “ Where the matter in dis­
p u t e and this is very aptly and plainly inter­
preted by Reed, J . ,  in Clancy v. Neumeyer, 22 
Vroom, at page 302, as follows:

“ There flows from the act of filing the 
off set no admission on the part of the de­
fendant that he owes the plaintiff the 
amount of his demand or any part thereof. 
The defendant is at full liberty to contest 
the validity of the plaintiff’s claim as is 
the plaintiff at liberty to contest his. The 
dispute is not therefore in reference to 
whether the plaintiff owes the defendant 
the difference between the two sums, but 
involves a contest as to whether each owes 
the other the full amount of the respective 
counterclaims. ’ ’

And at page 302, as previously quoted, he 
stated:

“ But the view that the justice shall in 
any case proceed to hear, and if  he finds a 
balance below $200, should enter judgment 
in the case, and if he finds a balance above 
$200, should enter that fact upon his docket
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and dismiss the cause, rests upon the no­
tion that the jurisdiction depends upon the 
sum recovered and not upon the sum in 
dispute. But as already observed, it is the 
amount in dispute which by the express 
terms of the Small Cause Act, determines 
jurisdiction. ’ ’

It is, therefore, respectfully urged that under 
the law and these decisions interpreting the stat­
ute, it is not necessary for a  defendant in an ac­
tion in a Small Cause Court to file as a set-off 
a claim over which the justice has no jurisdiction, 
and have it dismissed by him, before an action can 
be maintained on the claim before a Court having 
the proper jurisdiction to hear and try the matter.

Harrison sued Dickerson in the Common Pleas 
Court for Five Hundred Dollars and it was error 
for the Common Pleas Court to non-suit, and in 
accordance with the views expressed by the Su­
preme Court in this case (see printed case, p. 1 1 ) ,  
the judgment awarding a trial de novo should be 
affirmed.

E L M E R  W. ROM INE, 
Attorney and Counsel for 

Plaintiff-Appellee.
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S u p r e m e  C o u r t

of the

S t a t e  o f  N e w  J e r s e y

B e n j a m i n  L. H a r r iso n ,
Plaintiff and Respondent, 

vs.
A l b e r t  D ic k e r so n ,

Defendant and Appellant.

Action at 
Law.

N o t ic e  a n d  G r o u n d s  o f  A p p e a l
20

To Elmer W. Romme, Esq., Attorney of Plain­
tiff-Respondent:

T a k e  N otice  that the defendant appeals to the 
Court of Errors and Appeals from the whole of 
the judgment entered in this cause in the Supreme 
Court on the following grounds:

1. The fact that it was admitted in the Court of 
Common Pleas by the said Benjamin L. Harrison 30 
that he did not file a set-off or recoupment in a cer­
tain action (growing out of the same transaction) 
previously instituted and tried in the Court for 
the T rial of Small Causes, wherein said Benjamin 
L. Harrison was the defendant and the said Albert 
Dickerson was plaintiff, operated against and es­
topped the said Benjamin L. Harrison from main­
taining this cause of action in the Court of Com­
mon Pleas.
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Notice and Grounds of Appeal

2. The said Court of Common Pleas legally 
granted a non-suit to said Albert Dickerson, be­
cause Sections 24 and 25 of the Act Constituting 
Courts for the Trial of Small Causes precluded 
said Benjamin L. Harrison from maintaining his

2 q action in another Court after he had neglected to 
file his claim by way of set-off or recoupment in 
the said action (growing out of the same trans­
action) in the Court for the Trial of Small Causes.

3. It makes no difference that the complaint of 
said Benjamin L. Harrison in the Court of Com­
mon Pleas disclosed that he sued for five hundred 
dollars, an amount in excess of the jurisdiction of 
the Court for the Trial of Small Causes, as there 
is no limit to the amount which may be claimed,

2 q but the amount due is ascertained only after the 
evidence has been heard.

4. The Court properly refused to permit Ben­
jamin L. Harrison to present his case in the Court 
of Common Pleas and to introduce evidence in 
that Court to ascertain whether his claim 
amounted to more than two hundred dollars, the 
jurisdictional limit of the Court for the Trial of 
Small Causes, because that should have been as­
certained in the Court for the Trial of Small

2 q Causes.
5. Said Benjamin L. Harrison was required by 

Sections 24 and 25 of the Act Constituting Courts 
for the Trial of Small Causes, as a preliminary 
test to maintaining his action in the Court of 
Common Pleas, to file his set-off or recoupment 
against said Albert Dickerson in the prior action 
between the said parties (growing out of the same 
transaction) in the Court for the Trial of Small

40 Causes, and therein first ascertain that his claim
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Judgment Record

actually amounted to more than two hundred dol­
lars.

6. Section 24 of the Act Constituting Courts for 
the Trial of Small Causes made it compulsory for 
said Benjamin L. Harrison to file a set-off or re­
coupment in the action between the parties in that 
Court, and Section 25 of said Act provided what 
should have been done had it appeared that he 
was entitled to more than two hundred dollars, if 
he was not willing to waive the excess over that 
amount, because his action was not for damages 
sounding in tort, but one for damages for breach 
of contract out of which the prior action between 
the said parties grew.

7. And the decision of the New Jersey  Supreme 
Court in said cause, setting aside the non-suit and 
awarding a new trial1 is therefore erroneous.

Dated, March 20, 1916.
JA M E S  H. BOLITHO, 

Attorney for Appellant.

J u d g m e n t  R e c o r d

M O RRIS COMMON P L E A S  COURT

B e n j a m in  L. H a r r iso n , I
Plaintiff, / 

vs. /
A l b e r t  D ic k e r so n , V

Defendant. I

Albert Dickerson, defendant in this case was 
summoned to answer unto Benjamin L. Harrison, 
the plaintiff therein, in an Action at Law upon the 
fallowing complaint:

10

20

30

40
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A m e n d e d  C o m p la in t

COURT OF COMMON P L E A S  OF TH E 
COUNTY OF M ORRIS

Plaintiff residing at Hanover Township, Morris 
County, New Jersey, says that:

(1) Plaintiff on or about Jan uary 15, 19 13, at 
20 the defendant’s saw mill, at Mount Tabor, re­

quested defendant to cut for him some standing 
timber from plaintiff’s property at Whatnong 
Terrace, Hanover Township, Cart the timber so 
cut to defendant’s saw mill and saw the same into 
lumber for said plaintiff, which defendant agreed 
to do.

(2) Plaintiff further stated to defendant on or 
about Jan uary 15, 19 13, at his, the defendant’s 
mill, that the work must be commenced at once, 
as plaintiff desired the lumber to be sawed in time 
for use in the construction of a new house to be 
erected by plaintiff within three months from 
that time at Whatnong Terrace and defendant 
agreed to deliver the lumber to be sawed from the 
logs in time for such use as the plaintiff requested.

(3) Defendant further agreed with plaintiff to 
saw up such logs as were taken by him from plain-

40 t iff ’s property into lumber; after all sawing was

Plaintiff.
vs.

A l b e r t  D ic k e r so n ,

Action at 
Law.

Defendant.
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Amended Complaint

done and logs made into lumber, defendant was 
to render bill to plaintiff for his charges, for cut­
ting and carting of logs and sawing of the lumber, 
and if correct, plaintiff agreed with defendant to 
pay the same by permitting defendant to take suf­
ficient of the lumber as sawed as would equal the ^  
amount of said bill.

(4) Defendant in pursuance of said agreement 
cut from plaintiff’s property forty-three logs and 
carted them away from plaintiff’s property to his, 
the defendant’s, saw-mill.

(5) The defendant thereafter at various times 
delivered to plaintiff a total of about 3,000 board 
feet of lumber as sawed from plaintiff’s logs, but 
no portion of the balance of the sawed lumber or 
logs, as cut, has been returned or delivered to the 
plaintiff, although it has been demanded.

(6) Because of the failure of defendant to com­
ply with plaintiff’s request and carry out agree­
ment to deliver !the lumber cut from plaintiff’s 
logs in time for use in plaintiff’s new house, plain­
tiff was compelled to and did purchase the lumber 
required elsewhere at a greater cost and at con­
siderable more expense to the plaintiff’s damage.

Plaintiff demands as damages Five hundred
dollars.

E L M E R  W. ROM INE, 
Attorney for Plaintiff.

30
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A n s w e r

COURT OF COMMON P L E A S  OF TH E 
COUNTY OF M O RRIS

10
B enjamin L. Harrison,

Plaintiff,
vs.

Albert Dickerson,
Defendant.

Defendant residing at Mount Tabor, in the 
Township of Denville, in the County of Morris 
and State of New Jersey, says that:

1. He denies the truth of the matters contained 
in the complaint; and submits it to the country.

2. On August 21st, 19 13, in an action in the 
Small Cause Court, before M. S. Lambert, Esq., 
one of the Justices of the Peace, in and for the 
said County of Morris, defendant in this action 
recovered a judgment against the plaintiff herein 
for Fifty-five dollars and costs of suit.

3. The cause of action upon which the said judg­
ment was recovered was a cause of action growing 
out of the same transaction as that set out in the 
complaint filed in this cause.

4. Plaintiff in this cause of action, who was de­
fendant in that action, did not make demand or 
claim against this defendant by filing any set-off, 
recoupment, or counterclaim of any kind.

5. Therefore, the defendant herein makes the 
4 Q following objections in point of law.
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Judgment

(a) That, because in the said action in the said 
The Small Cause Court, plaintiff herein did not 
file such set-off, recoupment or counterclaim, he 
is precluded from maintaining this action for such 
demand or claim.

(b) That, because this action is based on the 
sale of- standing timber, defendant will also rely 
on Section Four of the Statute of Frauds.

Dated, August 2 1 ,19 13 .
JA M E S  H. BOLITHO, 

Attorney for Defendant.

J u d g m e n t

B enjamin L. Harrison,
Plaintiff,

vs.
Albert Dickerson,

Defendant.

This action was heard before Judge Joshua R. 
Salmon, with a jury  in the presence of the counsel 
of respective parties at the Morris Common Pleas, 
on December first, One thousand nine hundred 
and thirteen.

This case being called jand a jury being em­
panelled and sworn to try the same and the attor­
ney of the defendant after the opening by the at­
torney of the plaintiff and after an agreement as 
to the state of the facts in the case by the respec- 
tice counsel, moves the Court to dismiss the plain-

10

20

30

40
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Stipulation and Transcript

t iff ’s case and direct the jury to render a verdict 
for the defendant, whereupon the Court dismissed 
the case with costs.

Costs taxed at $44.94.

10 ----------------

S t ip u la t io n  a n d  T r a n s c r i p t

M ORRIS COUNTY COURT OF COMMON 
P L E A S

Benjamin L. Harrison,
Plaintiff,

vs.
Albert Dickerson,

Defendant.

Transcript of shorthand notes taken at the trial 
of the above entitled cause, at the Court House in 

Morristown, N. J . ,  on December 1 , 19 13.

Before Hon. J oshua R. ¡Salmon, Judge and a 
Ju ry ,

30
For the plaintiff, Elmer W. Romine.
For the defendant, Jam es H. Bolitho.

Mr, Romine: It is admitted by the counsel in 
this case that the claim of the defendant against 
the plaintiff, of $92.31, in the case of Albert Dick­
erson, plaintiff, vs. Benjamin L. Harrison, de- 

, fendant, as tried before Justice Lambert in the
Court below, which is now on appeal in this Court, 

40

Action at 
I/aw.
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Stipulation and Transcript

is correct, and we do not ask the defendant to 
prove the correctness of that account.

We further admit that there was no set-off filed, 
or recoupment, by the plaintiff in this case, in the 
suit before the justice of the peace wherein the 
plaintiff in this case was the defendant at the suit 
of Dickerson the plaintiff.

We further admit that the plaintiff in this case 
paid to the defendant eight dollars before the suit 
in the Justice Court.

Mr. Romine opens for the plaintiff.
Mr. Bolitho: I  move the Court to dismiss the 

plaintiff’s case and direct the jury to render a ver­
dict for the defendant for $84 and costs, on the 
ground of the provision of the law contained in 
Sections 24 and 25 of the Small Cause Court Act 
of 1903, to the effect that if  the defendant (who 
is the plaintiff here) in the Court below fails to 
file his set-off or recoupment in that action, he 
is forever barred from maintaining an action for 
the same, and therefore cannot maintain his action 
in this Court.

The Court: You said “ I f  the defendant below 
failed to file a recoupment;”  you mean “ be­
cause f ’ -

Mr. Bolitho: I  will correct that.
The Court: I  think what I  ought to do is to dis­

miss this case, and without directing the jury to do 
anything; to go on with your appeal and try the 
matter out de novo. This is the disposition that I  
will make of it; the motion to dismiss the Case 
will be ‘granted because of the facts obtaining 
relating to the stipulation between the parties.

Mr. Romine: I  will take an exception to your 
Honor’s ruling, on the ground that our set-off is

10

20

30

40
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Certificate

for unliquidated damages, and according to law 
we could not possibly file a set-off or recoupment 
in any Court for unliquidated damages. And also 
because the amount of our claim exceeds the $200 
limit of jurisdiction of the justice. 

iQ The Court: Of course an exception is granted.
JO SH U A  R. SALMON, 

Judge, etc.

Whereupon the Court granted a non-suit in 
favor of the defendant, Albert Dickerson and 
against the plaintiff, Benjamin L. Harrison.

E L M E R  W. ROM INE, 
Attorney of Benjamin L. Harrison.

C e r t i f i c a t e

State of New Jersey, 1 
County of Morris. j SS*

I, E lias Bertram  Mott, Clerk of the County of 
Morris and also Clerk of the Court of Common 
Pleas, holden in and for said County, do hereby 
certify that the foregoing are true full and correct 
copies of the Notice of Appeal, Amended Com- 

30 plaint, Answer and Judgment Record, in the case 
of Benjamin L. Harrison, plaintiff vs. Albert 
Dickerson, defendant, as fully and entirely as the 
same remains on file and of record in my office.

I n Testimony Whereof, I  have hereunto set 
my hand and affixed the seal of said Court and 
County at Morristown, this Eleventh day of Feb­
ruary, A. D., 1914.

E L IA S  B E R T R A M  MOTT,
Clerk.

40 (Seal)
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D e c is io n

NEW  J E R S E Y  SU P R E M E  COURT 

J une T erm, 1914

B enjam in  L. Harrison,
Appellant,

v.
Albert Dickerson,

Respondent.

Submitted Ju ly  15 ,19 14 ;  Decided Nov. 20 ,1914.
On Appeal.

Before Gummere, C. J .  and Justices Garrison 
and Minturn.

For the appellant, E . W. Romine.
For the respondent,

P er Curiam :
The Common Pleas non-suited the plaintiff in 

an action brought in that Court and ad damnum 
$500. The ground of the non-suit was that the 
plaintiff, when sued in a Ju stice ’s Court upon a 
cause of action that arose out of the same trans­
action, did not file any set-off or recoupment based 
upon the claim for which the action in the Pleas 
was brought. The judgment of non-suit was er­
roneous under the cases of Sipley v. Wass (47 
N. J .  L ., p. 187) and Clancy v. Neumayer (51 
N. J .  L., p. 299). It is argued that these deci­
sions are inapplicable because of Section 25 of 
the Small Cause Act of 1903 (Revision) which was

10
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Decision

enacted after the decisions in question had been 
made. We d6 not think that Section 25 has this 
effect; it provides what shall happen if a set-off 
is filed but does not abrogate the previous deci­
sions as to the compulsion to file it.

2 q The judgment of the pleas is reversed and a 
venire de novo awarded.




