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STATE OF NEW JERSEY 
DEPARTMENT OF ALCOHOt!C BEVERAGE CONTROL 
744 Broa~ Street, Newark, N. J. 

BULLETIN NUMBER 65 March tf, 1935 

APPELLATE DECISIONS - DE MATTIA VS. CLIFTON 

VICTOR DE MATTIA, 
Appellant 

) 

) -VS- ON APPEAL 
CONCLUSIONS 

MAYOR AND CITY COUNCIL OF ) 
THE CITY OF CLIFTON) 

Respondent ) 

Meyer W~ Steinj Esq~, Attorney for Appell~nt 
John C. Barbour, Esq., Attorney for Respondent 

BY THE COMMISS!ONER: 

This is an appeal from the revocation of the plenary 
retail consumption license. 

Respondent contends that the license was properly revoked 
because appellant violated respondent's regulations in that (1) 
on September 16, 1934 the licensed premises were open at-an hour 
prohibited under said regulations, and (2) appellant engaged host­
esses or v1Jai tresses who were· served with alcoholic beve·rages at a 
table with and at the expense of patrons and who sat at tables 
with such patrons upon the licensed premises. 

The chµrge as to the hour of closing violation is ad­
mi ttedc Appellant denies the truth of the second charge. 

On August 7, 1934 respondent by resolution adopted the 
following regulations with reference to the conduct of licensed 
premises within the City of Clifton: 

"4. No hostess, waitress, waiter, enter­
tainer or other employee of any licensee 
shall be served with any food or beverage, 
alcoholic or otherwise, at the table with 
or at.the expense of any customer or patron. 

"5. No hostqss, waitress, waiter, enter­
tainer or other employee of any licensee 
shall sit nt any table or stand at any bar 
with any customer or patron." 

These regulations were approved by the Commissioner 
pursuant to Section 37 of the Act. 

One of the members of the Police Department of the City 
of Clifton testified that during the evenings of October 13th and 
17th he was in appellant's licensed premises and on each occasion 
saw one of the appellant's waitresses seated Qt the table with 
male patrons. Another police officer testified that on October 
19th, 1934, he, together with o. male companion entered appellant's 
place, seated ·themselves o.t .s: table thsrein and ordered some food. 
When the waitress returned with the order she requested the offi-
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cer to buy hor a drink. He ngroed to do so; she snt down nt the 
tnble with him; they engaged in convers~tion; they hnd several 
drinks together. A few moments later n second waitress came over 
to the table, seated he~self there and drnnk alcoholic beverages 
at the expense of the police officer. 

The so.me officer testified to a like occurrence during 
the evening of .October 22, 1934. 

J\m)ello.nt' s deninls were ev.:asi vc and unconvincing. 
While he cHdmed th[;. t the incidents testifled to by the officers 
did not occur, he ndmitted that hd did not know whether ~~ not 
they had occurred in fact; while ho claimed that at least one of 
the gi.rL3, 5:~170.l.ved vr -cs not em:ployed by h.iu at tlic t~Ul'.C' of ~he 
al.lr~ge!.~ v:·i_oJitJr~,ns~ }.E.' admitted tho.t she ~-}_:-~d bc:t:m o~-c.!_,Joy .. ;cl by him 
On . n- n:--s·1 ('") ,.,,,_,:;_ '""')('~ r··r:·.; cr-r tc;.-'tJ• ·fi' r,r·i ..... ,...(.' !r•<l ,, r·-- ,....Y>.: Y-:C'" C'I' 'lDr'')n ~'--·.., _ _,_ •.•. J ... _, ,_-. __ ',_._;_ .J .... _G v' .l.L v v0 --·--'-''-- ;:, _ _:.-_; ,,,,__,; :'.•-·'"'··'--;---~,':..., :.l.L t~.r-· 

whu~-1. :::;>-1.~:; sc.t w.i. .. ~h h:i .. ~:1 ~1+, the t['_.ble. l:cppc:l:1._t:n1, i,},.rn~:.cJ~,y .. ~-:~ cJ.'1.·\_::-:1ed 
not i~c :L\::rww wh():•l 1·1"; he.d E::mploycd ::it ary C'-'"::.:r1 ~-j_rr•c; z,~_:.6 ·n:~;.-: t·~:~"·[_;j_ 
moYly iiY1i.catc;;:; G.n. :~ .. g:10r:.J.ncc o.f his ·;=r'J ::-, inc:_:,:_; that dv·:·:;..) r.; y':. E:('.i.J :tL·e 
with t.:.·tJ.nar r~·'{JJCd.2.ncE.:::. Tr1c c:Jnclns]_::'L is irr~:-;.::·ista:.)~; c t~~LLt. o.)pPl-
lnn1~ tt1rough..JUG vm s ccmsciously a.ttm~~pting to bE:~clrYLld tl10 iss u.e. 

Res)ondent's f~ctu2l dcterrainntion thnt aprellunt had 
. violated respondent's regulations in both particulirs ch~rged is 
clonrly sustained by the evidence. 

Accordingly the action of respondent is affirmed. 

Dated: March 4, 1935 
D. FREDERICK BURNETT, 

C0Lm1i ssioner 

APPELLATE DECISIONS - RAYFIELD VS. CONOVER 

GEORGE RAYFIELD, 
Appellant, 

-VS-

) 

) 

) RUSSELL G. CONOVER, Judge of 
the Ocean County Common Pleas, 

Respondent ) 

ON APPEAL 
CONCLUSIONS 

Morton C .. Steinberg, Esq., Attorney for Appellant 
Percy Camp, Esq., Attorney for Res)ondont 

BY THE COMMISSIONER~ 

This is an a)Deal frora tho denial of an a?plication 
for a plenary re·tatl consumption license. 

Respondent contends the a))lication was properly denied 
because (1) a sufficient number of licensed ,laces now operate in 
tho vicinity of a)pollant's ~resisos and the issuance ot an addi­
tional 1iccnse in said vicinity would be socially undesirable, and 
(2) a~;pellant is ~Jer sona:J._ly lmfi t to receive a license. 

A~pellant's }reuises consist of an hotel located in the 
Borough qf Tuckerton, Ocean County, which is a resort con1mnity 
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with a.permanent po~ulation of approximately 1,400. The sw~mer 
population is considerably greater• Three plenary retail con­
sum~tion licenses hav~. been issued in the Borough, one for Jren­
ises irmediately n.djo~ping appellant's hotol, a second for.an hotei 
ap)roxinately one block nWay and a third npproximntcly one nile 
away. 

I 

The right of an issuing authori.ty to refuse to issue 
a license where the issuance thereof would result in the existence 
of too many licensed places in any one vicinity is settled. Bader 
vs. Camden, Bulletin #44, Item #8; Furman v~_._§.Q£ingfield, Bulletin 
#49, Item #6; Clement vs. Loder, Bulletin #52, Item #5; Faccidomo 
vs •. Union Beach, B1-1lletin #55, Item #8; Snyde:r· vs. Middletown, 
Bulletiri #56, Item #2. In none of the foregoing cases, however, 
was the contentj_on raised against an hotel. In ~)3. C ·H.olding Co. 
vs. Newton, Bulletin /158, Item kll, an applic .. ti on for a plenary 
reto.il consumption license for hotel premises wo.s denied for the 
stated reason that a sufficient number of licenses had been issued 
in the town and an additional lic0nst=J would be socially undesir­
able. The Commissioner overruled this contention saying: 

"Hotels, o.s such, must bo distinguished from 
ordinary liquor stores. Hotels are vested with a 
qunsi-public function. They are charged with the 
duty of accepting all proper persons as guests and 
of furnishing them VJith accommodations so far as 
the capacity of the hotol permits. See VJatkins vs. 
Gopo, 84 N.J.L. 143 (Sup .. ct. 1913); s0c also 

,Re Corona, Bulletin ~29, ·Item #5. They discharge 
a public function. They aro, therefore, not to be 
classed as ordinary drinking places. It is not fair· 
to discriminate against a hotel unless good cause 
exists. 

"In the instant case, no numerical limitntion 
of licenses was ever adopted by respondent." In fnct, 
none was even under contemplQtion until after nppel­
lant' s applicntion was filed. In view of the public 
nature of appellant's hotel, the interests of the 
community would be best served by the issuance of a 
license to it." 

By a parity of ~reasoning it may be argued that although 
respondent's first contention is valid ns applied to ordinary 
liquor stores, it cannot be asserted successfully against an 
hotel because of the quasi-public function witb vn1ich·hotels, as 
a class, are vested. The validity of this QrguDent need not be 
determined in the instant case because tho appeal wust be dis­
missed for the reason hereinafter· stated. 

Appellant's application stated, under oath, that he had 
been convicted only once of q violation of the liquor laws. He 
so testified nt the hearing, repeating the stutenent on several 
occasions. Certified copies of cuurt records were introduced, 
however, showing that on October 8, 1931 appellant pleaded guilty 
to the possession of alcoholic beverages in violation of the State 
Prohibition Act then in effect (P.L. 1922, c. 255), and. that on 
April 28, 1932, he pleaded guilty to an indictnent charging hin 
a-s a second offender with the sane cririe. .Appellant did not offer 
any explanation of the i:iisstateoent in both his sworn a~pplication 
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and his sworn testioony on appenl. 

The signifi~ance of the foregoing facts does not depend 
on the question of whether the crines to which appellant pleaded 
guilty involved rioral turpitude, but rather on the fact thnt his 
application contained a false stateoent and that he repented this 
false statement under oath at the hearing. 

Section 22 of the Control Act provides that nny person 
who shall knowingly misstate any· i:iaterial fact, under oath, in an 
application shall be guilty of a raisdeneanor, and that suppression 
of nnterial facts in the securing of a license is ground for revo­
cation th£reof. A fortiori the denial of an applicntion containing 
a wilfully false an~wer is proper. Severance vs. Barrington, 
Bulletin #47, Item #1; Re Vandorwalk, Bulletin #39, Iten #12. 
Furth.er1~ore, as was said in Zelenak vs.: Tront.on, Bulletin #35, I ten 
#9. . 

"the conduct of the appellant,, in· falsely testifying 
*** during the hearing on the appeal, is alone suf­
ficient cause for sustaining the denial of the 
apr;,lication". 

In view of the foregoing, the ap~eal is disnissed~ 

Dated: March 4, 1935 
D. FREDERICK BURNETT, 

CorJnissioner 

3~ APPELLATE DECISIONS - WILLIAM TELL HOTEL CORPORATION 
VS. RIDGEWOOD 

WILLIAM TELL HOTEL CORPORATION, ) 
a corporation of New Jersey, 

Appellant ) 
-VS-

) ON APPEAL 
BOARD OF COMMISSIONERS OF THE CONCLUSIONS 
VILLAGE OF RIDGEWOOD, ) 

- - - - - - .... -
Respondent 

- - - - - - ) 

Jerooe J. Dunn, Esq., Attornoy for Appellant 
Thos. L. Zlnrnerman, Jr., Esq., Attorney for Respondent 

BY THE COIVIIViISSI.ONER: 

This is an appeal fron tho denial of an application for 
a plenary ret~il consum)tion license. 

Respondent contends the application was properly denied 
because (1) the applic2tion is merely a subterfuge to permit one 
Dora Wirz, who has not been a resident of New Jersey for five years 
and therefore is not qualified under the Control Act to receive a 
license, to operate a licensed business, and (2) respondent had, 
pursuant to Section 37 of the Act, adopted a resolution limiting 
the number of plenary retail consumption licenses to bo issued in 
Ridgewood to six and the allotted number had been issued prior to 
the denial of appellant's application. Since the action of respond­
ent must be affirmed on the first ground stated nbove, it is unne~ 
cessnry to consid8r the validity of the nmnoricnl limitation or the 
propriety of the.exclusion of appellant thereunder. 
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Tho premises sought to bo licensed are ovmed by' said 
Dorz Wirz and operated by her and her husband o.s an hotel. 
NGither sh8 nor!her husband is qualified to receive a license. 
Mrs. Wirz, Q.esiring to oporo.te a bo.r in connE::ction with the 
hotel and knowing or her disqualification, prevailed upon one 
Victor Froelichor to apply for n license in his nnme so tho..t she 
night operate thoreunder. This was done and respondent, unaware 
of the fraud being perpetrated upon it, i$sued ~ license to said 
Froelicher for the :preoises now sought to be licensed for the 
period expiring June 30, 1935. On NoveDber 27, 1934, ·after asc.er­
tnining the true facts, respondent revoked said license. 

On Novoober 28, 19·34, one day after the liconso which 
had been issued ·to Froelicher was revoked, appellant corporation 
was organized, Mrso Wirz not appearing as ~ stockholder. Her 
prenises, however, constitute the ragistorod office of the corpor­
a ti on. On Nover..1be:r 30, 1934 what a.ppea.r s tc· be r.1 bill of sale 
was executed purporting to convey to so.id corporc.:t~on all her 
right, title and· interest in tho ~oods, chattels, furniture and 
fixtures. of the prcuises now S'.JUght to be licensGd and shortly 
thereafter the present application was filed. When the. applica­
tion had been rejected, Mrs. Wirz c:i.ne to see a member of respond­
ent board who testified tho.t she was at tho.t tine in physical. 
possession of the cGrtificnte of incorpors.tion and to whou she 
adni tted ths corporation was lJerely a dur:my. 

At tho hearing the secretary of nppellQnt corporation, 
who clained that he nnd his brother were tho only stockholders, 
adoitted tho.t he was n good friend of Mrs. Wirz, that he knew 
she was not a resident of New Jersey for five years and that she 
was going to have sole charge of tho business of tho corporation. 
Such enployDent of a person who is not porsonally qualified to 
receive a license would" be a violation o! Section 23 of the Con­
trol Act •. 

In vimv of the foregoi.ng, it is clear thn t the ovidence 
reasonably supports respoqdent's factual· determination thnt ap­
pellant's npplic::l tion is l:rerely a subterfuge c.md thu t the real 
parties in interest have not been disclosed therein. See Boccis­
tico Co1Qniale Club vs. Trenton, Bulletin 1'~56, Iten #8. Such 
finding renders the applic2ticin fo,tally defective q.nd justifies 
the denial thf~rcof. Turo.no vs. Trenton, Bulletin #46, Item #12. 

The forsgoing conclusion is not Gffocted by the fact 
that the stockholders of a corporate applicant for a license need 
not qualify as to citizenship or residence under Section 22 of the 
Act but rests 'JD tho failure of the applicn ti on to disclose the 
real parties in interest without regard to the personal qualifica­
tions of tho~e parties. 

The acti~n of respondent board is affirnod. 

Dated: March 4, 1935 

D. F.~:mDEHICK BUi~:NB.T'.T 

C or.mission er 
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4. 200 FEET RULE ..... BAR WITHIN A SCHOOL ,- .CONSIDERATIONS INVOLVED 

CLUBS - LICENSED PREMISES - NECESSITY OF EXCLUSIVE POSSESSION 

Dear Sir:, 

The·Haly Name Society of St. Elizabethts Chtirch 
of Linden o.re de.sii·ous of obtaining a club lic:ense for· the 
.purpose of dispen$ing alcoho.liG beverages in the auditorium 
of the Parochial School. The Society has been ·1n· existence 
for the past.nineteen consecutive years and has been active 
for tho same period • 

. The Society desires said licdn~o so that they.may 
dispense alcoholic beverages at socials, entertainments, etc.) 
vJ"hich will be held in the school auditorium .• 

Does Section 76, Page 26·of the Control Act 
passed December 6, 1933, prohibit the granting of this license 
roquest? 

Your opinion in this mattor will be appr~eciatod. 

Very truly yours, 
THOMAS J. WIESER 

Clerk 

March 4.," 1935 
Thomas -J ." Wies.er,. Ci.ty Clerk, 
Linden, N. J. 

Dear Sir: 

Sectiori 76 of the Control Act provides: 

TV-3HH~for the .benefJt not of property but of persons 
. attendant, therein, no license shall be issu8d for 

the sale of alcoholic beverages within two hundred 
(200) fe.et of any church ·or public school house or 
privDte school· house.riot conducted_for_p~cunio.ry 
profj_t; except to manufacturers, wholesalers, · 
hot.els, clubs nncJ. fra tcrncll organizations which 
ovvn or arc o.ctuo.lly in possess:ion of the, licensed 
premises ut the timo this 2ct becomes effective;. 
provided~ howevur~ thut the protection of this· 
section may bG waived &t tho issuance· of the 
license and at each renewal theroafter, by the · 
dU:ly authoi·ized govorning body on 2uthor1 ty. of 
such cnurch _or school. n . 

Que.stion imrnedi3.tcly a.rises as 'to whether tho fore­
going prohibition applies as well to the buildlngs in which 

: the church or school is located o.s :to ·other pr,emises vd.thin 
200 fc:et thereof •. It will be unnecessLir.y ·to determine this 
question if the protection of this section is waived by- the 
dhly authorized·goverriing body of the church or school in 
questioti, Unless the Linden authorities in the. exercise of 
their police powrir r~ise. the question or deem it against 

. public policy to issue a license in any school ,house. 
. . 

As your inquiry deals with o. club licen_se, I call 
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to your attention the fact that such licenses ·m~y be issued 
only in accordance with the rules o.nd regulations governing 
the issuance of club licenses~ Bulletin #25~ Item #1. Rule 
5 provides in part: 

"No. license shall be issued to any club unless 
it .shall have been in active opGrntion in the StatG 
of New Jersey for ·at least three yeo.rs ·continuously,_, 
immediately prior to the_ submission of said applica~ 
tion and shall h~vc.bcen in exclusive, continuous 
possession and use· of n club house or club qua·rters 
for the _same period· of time. n 

5. 200 FEET RULE ·- HOTELS - RIGHTS OF A CONCESSIONAIRE 

Leo Cluesmann, Secretary, 
·Department of Puplic Safety, 
City Hall, 
New:.irk, . N. J. 

Dco..r Sir:-

March 4, 1935 

I h~ve youi lotter of Fobrunry 21st~ inquiring, 
/in the co.se of a ho.tel which rents out the restaurant con­
cession, may a plenary retail consumption license be issued 
to the operator 6f the restaurant whore the hotel is within 
200 feet of a church. 

Although soction 76 of the Control ~ct prohibits 
the· issuance:of licenses for premises located wiihin 200 feet 
of n church, it cont2..1ns D.n express exemption ir1 fb.vor of. 
nhotelsn which owned or vrnre in· possession of the iicensed 
premises on December 6, 1933. The exenptj_on c.iearly contem­
pla tcs -that the sale of a1coholic b8ver.'.1ges 'in.· rm hotel · 
located within 200 fc~et of a church or school may be author­
ized if the hotel was tn existence on December·6, 1933. Re: 
Ogilvie, Bulletin #59, Item #2. · 

Hotels as such, however, are not legal entities and 
licenses are not issued to hotels, but are iss~ed to individu­
als ·or corporati.ons .• T.he ·use of the word YYhotelsn in the 
statute- instead of other words apt to indicat·e ·the operator 
-of an hotel, indicates thD.t the exception appliGs to the hotel 
ins ti tutiono It is tht:; "hotel" as u pecuiiar Glass of quasi 
public bu1lding Which is oxcepted from-the prohibition of 
section 76. Accordingly, any applic~nt for a license in con­
nection with an hotel is ·entitled to the .benefit of the excep­
tion contained in· section 76 with respect to hotels and if the 
hotel soue;ht to be licensed was in existence on December 6, 



BULLETIN NUMBER 65 SHEET #8 

1933, a license may be issued therefor, regardless of the 
fact that the applicant himself was not the owner or in 
actual possession of the premises at the time the Control 
Act became effective. Cf. Re~ Ogilvie, Supra. 

There still rerncins the question of whether a 
person who does not oper2te the hotel, but merely conducts 
a restaurant within it, may be deemed within the exception 
to section 76. A restaurant is an integral part of an hotel. 
Without a restaurant, it would be an anomaly. In modern 
hotel practice it is the rule rather than the exception that 
various frmctions which taken together constitute the hotel, 
such as the restaurant, valet service, bar, barber shop, and 
check room, be leased out on concession i.nstead of being run 
directly by the actual operator of the hotel. The Legisla~ 
ture undoubtedly recognized this practice and must be deened 
to h2ve had it in mind :ivhen it used the word Hhote1n instead 
of words expressly indicating the person actually conducting 
the hoteL 

Accordingly, a license may be issued to the owner 
of a restaurant concession in an hotel ~1ich o~ned or was in 
actual possession of the licensed pre1aises on December 6, 
1933, even though the hotel is withj_n 200 feet of a church. 

Very truly yours, 
D. FREDERICK BURNETT, 

Comeissioner 

60 MUNICIPAL ORDINANCES - VALIDITY - NO RIGHT TO DELEGATE GOVERNING 
POWERS TO COW.LMITTEES - NO RIGHT TO CONFINE LICENSES TO THOSE WHO 

PREVIOUSLY HELD 3.2 BEER LICENSES 

Arthur H. Abrams, Borough Clerk, 
Cliffside Park, N. J. 

Dear Sir: 

Jnnuelry 29, 1935 

I have the resolution dated December 6, 1933 fix­
ing plenary retail consumption and distribution license fees 
and regulating the snle of alcoholic beverages. 

Section 8 purports -to delegate to the Police Com­
mittee, but only with respect to applico.tions nade for the 
sari1e premises by those who previously held licenses for the 
sale of 3.2% beer, the duty of administering the issuance of 
licenses which,, by Section 18 of the Act, is conferred upon 
your governing body. The statute provides that the governing 
body shall constitute the authority for the administration of 
the issuance of licenses except in such municipalities as have 
created Mrmicipal Board$of Alcoholic Beverage Control pursuant 
to said Act. No right exists to delegate this function other­
wise than to the extent expressly mentionedo In your munici­
pality, there being no Municipu.l Board, no licenses may be 
issued except upon o.ffirua ti vo action of the Mayor o..nd Council. 
I therefore cordially recomraend thnt this Section be repealed 
at once. Further~ore, if any licenses have in fact been 
issued or authorized by the Police Cotmittee acting under this 
unauthorized delegation and without each such license having 
been expressly authorized or ratified by the Mayor and Council 
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sitting as the governing body of your ounicipality, it follows 
that all such license;s we.re ir:ipropGrly issued and hence to 
the extent that the. same ~1re now in force :md o.ffect, they 
should be nt once subnitted to. your Mo.yor :::md Council, in 
order that all such issuances be eith0r ratified or recon~ 
sidereq, as your governing body mQy decideo 

In no event ony licenses be confined, as your 
resolution r:1ight, perho.ps, iri1ply, to those who previously 
held 3. 2% beer licenses; i.•e., it is not a good ground fdr 
deni~l t~nt the npplicant·nad not hel~ such a license. Nor 
is the previous location of the 3.2% licensoe n properly ex~ 
clusi ve critcrion by Yihich to dcterr.1ine the sui tnbili ty of 
oth~r locations •. 

Very truly yours, 
D. FREDERICK BURNETT, 

Coi~1cis sioner 

7. MUNICIPAL ORDINANCES - VALIDITY - NO -RIGHT TO DISCRIMINATE 
IN CLOSING HOURS OF CONSUMPTION LICENSEES B;1E:3ED ON FULLY 

EQUIPPED KITCHEN 

Mr.· Michael D. Franco., 
Borough Clerk, 
Enerson, N •. t.T D 

De13.r Sir~ -

1935 

I have the resolution adopted on Novenbcr 27, . 
1934 by jour Borough Council fixing the hour of closing for 
plenary retail- consumpt.:lon licepsees which ~re hotels and· -

-restaurants maintaining fully equi~Jcd ·kitchens, ut 3:00 
Ao M., and for plenary reto.iL consumption licensees hJ.ving 
only bars with no fully equi;ped kitchens, at 1:00 Ao Mo 
weekdays and 2:00 A. M. sundayso 

It purports to fi~ different hours of closing 
for restaurants and hotels on one hand and for bars on the 
other hand, all, however, holcle.rs of .i)lun~rry retai.l c:Jnsump­
ti.on licenses. I ho..v0 held tho.t while different rt:gulations 
nay be applied to differeht classes of licensues, all those 
within the sc.1me license class· raust be trec~ted :_:-~like. See Bul­
letin 7, Item 1, [lrK1 Bulletin 19, Iten 7. It is true the.. t I 
hnve ailowed, subject to l~~er a))0al by anyone aggrieved, 
ce~tain ex6eptions, although ~ossibly disciiDinatory, on the . 
ground that they carry out o. )UbLLc pUr;)ose and i:10.y, th0refore, 

· b_e vc..lid o..s 3. proper exorcise of the municipr:.lity' s inherent 
police ~;ower •.. Your resolution, however J does not set forth, 
cmd I a1:1 not c:.. t thj_s moment a:vito.re of :,:ny good reasons which 
nay exist for a discrigination in closing hours based on the 
presence or absence of n fully equiJ)ed kitchen. Consequently, 
th~s rosolution is disnpprovod. 

Very truly yours, 
Do FREDERICK BURNETT, 

Conuissioner 
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8.. MUNlCIPAL ORDINANCES - VALIDITY - NO RIGHT .IN: MUNICIPALITIES 
TO PREVENT' LICENSEES FROI\I SELLING TO EMER~GENCY HELIEF 

-RECIPIENTS. -IN ABSENCE OF EXPRESS PROHIBITION BX TH_E REL!EF 
ADMINISTRATION AGAINST THE PURCHASE OF ALCOHOLIC.BEVERAGE.;S 

Annie B .. Appleget, Clerk, 
Manasquan, No J .. 

Dear Miss Appleget: 

March fi, .1935 

I have your telegraci ~eading: 

"Will it be in accordance vvi th any rule or reguJ.a ti on 
that you have adopted f.or the :Soro Council to provide 
in its liquor. ordinance to prohibit a l·icensee fr.om 
making sale of alcoholic beverages to any person re­
ceiving emergency relief and provide for a penalty 
for the first offense and for the second offense rc­
vocaticin of the license.n 

Your question brings to focus the probl~m of spending 
relief money, in.whole·or part, in.liquor stores a:qd saloons. 
W.r;iile, personally,. I viho1ly .disapprove of relief clients in­
dulging in the luxury of ulcoholic beverages, it is the func­
tion of the Emergency Relief Administration, not mine, to say 
ho~ its checks should be spento Its only present rogul~tion 
(Family Servics Procedures Under Cash Rel~ef, A3b) at all 
relevant to your inquiry applies to rva1coholismH which is a 
diseased condition of the system caused by the excessive use 
of liquor~-quite a different thing from buying_ a dririk with 
cash relief. ·If' it shall forbid relief recipients to buy any 
alcoholic beverages, I will back-stop it by forbidding lict:ns·oes 
to ·Se1l-·tb€m;: So long, however, as cE1.sh relief is gi.ven with­
out express restriction aga:Lnst th_e purchc.}se of liqµor, the . · 
recipient has as much right to buy legal liquor as legal miHco' 
If he has the taste, he ts going to gratify it whether from 
legitimate or illicit sources. All such an brdinance would now 
accompli.sh would be to discriminate against licensees and drive 
relief clients to the Speakeas~es nnd bootleggerso 

Until the Ernorgency Relief AdninistrGtion decj_des to 
make its own rules on this subjectJ I shall not approve nny 
such ord ino.no e o 

Very truly yours, 
Do FREDERICK BURNETT; 

Commissioner 
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9 o APPELLATE DECISIONS - SUMMIT QUOIT CLUB VS·o SUHMIT 

SU1IBKIT QUOIT CLUB, 
Appellant. 

_;_vs-

) 

) 

COMMON COUNCIL OF THE ) 
CITY OF SUMMIT, . 

Respondent ) 

ON APPEAL 
CONCLUSIONS 

George R. Sommer, Esq., Attorney for Appellant 
Fr~derick C. Kentz, Esq., Attorney for Respondent 

SHEE1' #11 

Herbert R. Gilson, Esq., Attorney for Summit Association for 
Liquor Control .. 

BY THE COMMISSIONER: 

This is an appeal from the denial of an application 
for a club license for premises located at 68 River Road, Summit. 

At the outset of the hearing respondent moved to dismiss 
the a·ppeal on the grounds that (1) appellant did not appeal to 
the Commissioner within 30 days after the application was denied 
and (2) appellant has not prosecuted its appeal diligently9 It 
is-unnecessary to pass on this motion because froll} the testimony 
taken at the hearing of the appeal it is clear that respondent's 
denial of the application was reasonable and its action will 
therefore be nffirmed on the merits. 

· ... ~· 

Respondent contends that the application was properly 
denied because (1) appellant is not a bona fide club qualified 
under the Control Act and the Commissio.ner' s rules nnd rogula- · 
tions to receive a license, (2) certain persons interested in 
appellant organization nre unfit to receive a license and the 
application is merely a subterfuge to permit one such person to 
sell alcoholic beverages on his own behnlf, (3) appellant, under 
a 3~2 beer license had conducted its activities improperly and 
in such fashion 2s to become a nuisance, (4) appellant has no_ 
interest in the premises sought to be licensed, (~) the location 
and character of the promises sought to be licensed render them 
unsuitable and (6) the application was defective in that the o.d­
dresses of the members w~re not stated therein. 

Section 13 (5) of the Control Act, in part provides that: 

' nc1ub licenses may be issued only to such corporo. tions, 
associations and organizations as are operated for ben­
evolent, cho.ri table, fraternal, sociei.l, religious, re-

. creational, athletic, or· similar purposes, and not for 
private gain, and comply with all conditions which, 
subject to rules and regulations, may be imposed by 
the Commissioner." 

Rule 5 of the Rules and Regulations Governing Club 
Licenses, Bulletin #25, Item #1, provides: 

HClub licen~e·s sho.11 be issued only to bona fide clubs. 
No licens·e sho.11 be issued to o.ny club unless it shall 
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have been in active operation in the State of New 
Jersey for at least three years continuously, im-­
mediately prior to the submission of said applica­
tion, and shall have been in exclusive, c.ontinuous 
possession and use of a club-house or club quarters 
for the same period of time; provided, however, that 
bona fide organizations, as aforesaid, deprived of 
the continuous possession and use of said quarters 
by reason of foreclosure, dispossess or other removal 
for a cause bther than a violation of the laws of the 
State or of :municipal ordinance, sha;U~ be permJ. tted 
to obtain a club license upon proof to the satisfac­
tion of the issuing authority that they are a bona 
fide organization as provided fbr unde~ the laws and 
these rules and regulations 2nd that possession of 
suitable premises has been obtained -3HH*-." 

·Rule 16 further provides: 

Hif the .lssuing authority to which such 3.pplic2tion is 
made shall· have doubts as to the truth of the state­
ments contained therein, or as to the good faith of 
so.id orgo..ni.zation, or the honesty of :purpose for which 
it was formed, it mriy require any further proof with 
re~'.ipect thereto ·which it sho.11 deem necE~ssary, fixing 
a day and giving· the @.pplicc.nt noU.ce when the same 
shall be heard, and after stlch hearing, it mny reject 
such application unless it shall be satisfied that such 
club was formed in good faith and only for the purposes 
set forth,. and not for the purpose of evading any sta­
tute of the State or ordinance 6r resolution of the 
municipality vv-ith reference to the sale of alcoholic 
beverages.n 

In 1923 .an organ.iza.tion called n Summit Quoit Club" was 
formed under the act to incorpor.J:te associations not for pecun­
iary profit~ This organization had no club rooms mf its own.? 
held-no meetings, had no officers and charged no dueso Groups 
of men would gather informally behind the private garage of one 
of the incorporators, Frank c. Kane, and, it is alleged, would 
pitch quoitso No formal organization was ever set.up and the 
entire club was practically defunct for sor:1e time prior to 1933. 
After the sale of 3.2 beer was legalized, said Kane engaged a 
store at 68 River Road, whothor on l~is own beh2lf or for the 
so-called club.is not cloar, and a license for the sale of 3.2 
beer was issuc~d to appellant o Ir:m1edi2 tely thereafter, a merJber­
shi n list was drawn up, officers were elect8d and nominal dues· 
of $2. 00 per annu:m, payable at the convenJ.cmce of the r~wmbers, 
were fixed. The organization, however, continuud to be run in 
a most infortial mann8r; no bo.n}~ account was opened 2nd no account-­
ing of funds -apparently made. Kane was tho manager. Early in 
1934, the organization foll in arrears for ~ent and abandoned 
the premises at 68 River Roade Both tho President and Vice Pres~ 
ident of the club nduit that since that tioe the club has not 
been nctive. On October 27, 1934 all tho furnishings of tho 
premises were sold under a lnndlord's distress directed agninst 
both the Sur:nni t Quoit Club and Kane • 

. It thus appears that for the past yo2r the organizntion 
13.psed into the same kind of inactivity rvhich charactcrJ.zod it 
prior to 1933, no dues are being paid, the-officers are only 
nominal, having no fixed duties and no responsibility and there 
are rto club qunrterse 
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Respondent eoncll;i_ded that the present application was 
filed because said Kane, the prime mover of the so-called 
club, is not personally qualified to receive a license siric-e 
he is a notorious bootlegger and that the application is mere­
ly a subterfuge to permit him to operate. In support of this 
conclusion, respondent points to the fact that. until 193·3, 
~IBtever activity the organization had was centered in the 
private garage of said Kanet that the.lease for 68 Rivbr Road 
was made by him, that he represented himself to be the ~an~ 
ager of the club, that he in fact exercised control over tho 
activities thereof, that the rent was paid by him in cash and 
that the distraint was levied against both Kane and the club. 
Thore may also be added the fact that appellant 9 ~nowing tho 
action of respondent was based in part a:t· least.~on the· cennec- · 
.ti on be.tween Karie and appellant, did not. see fit to explain 
the same or _to produce Kane as a witness. · · 

It is clear from the foregoing recital of facts that 
respondent's finding that appellant is not q~alified to receive 
a license and that the application is merely a subt~rf11ge is 
reasonable and must be sustaineda Boccistico Coloniale Club 
vs. Trg_nton, Bulletin #56,. Item #8. 

Since this fin~ing is dispositive of the case, respond­
ent's remaining contentions need not be considered at this time~ 

The action.of respondent is affirmed~ 

Dated: March 6, 1935 
D. FREDERICK BURNETT, · 

Commissioner 

10. RULES CONCERNING CONDUCT OF LICENSEES AND USE OF LICENSED' 
PREMISES - GAMBLING - PLAYING CARDS OR DICE FOR DRINKS 

Mr. Harry· .Gott,· 
17 Burgess Place, 
Passaic, N. J. 

Dear Sir: -

Mo.rch 7, 1935 

I have your letter j_nquiring_ whether it is permissible 
to play cards nnd dice upon licensed premises, no money stakes 
befng involved but the loser treating the others to a glass of 
beer.· 

Rulb 7 of the rules gbverning the conduct of licensees 
and the _use of licensed premises provides~ 

"7. No licensee shall engage in or allow~ permit or 
suffer any p_oo1..:.selling_9 book-making or any playing for 
money at faro, roulette, rouge et noir or any unlav1ful 
.game or gambling of nny kind, or any device or apparatus 
designed for any such purpose, on or about the licensed 
premises.'" · 

In ap_plying this rule to the playing of gnm0s where the 
los~rs' pay for drinks, the Commissioner snid:. 
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"'As regards the loser paying for drinks~ It was held in 
~row;rr vs o_ State, 49 No J. L. 61, thn t pl_aying cnrds for bctet' 
to be -purchnsc;d_ and paid for. by the loser wo.s garnJ.ngn o 

The amount of beer involved is immaterial since, as the 
Supre~e Court_ of New Jersey said in the case ciied: 

tY It is just 8.S clearly gaming to ·play cards for a glass 
of beer as it is to play for o. barrel or 10 bnrrols of beeroH 

Accordingly, the playing of cnrds or die~ upon licensed 
premises under r.m 2greement whereby the loser is to· pay for 
drinks is contrary to law nnd hence would constitute a violation 
of the rule :Ind subject the license to revocation. 

Very truly yours,. 
:Po FREDERICK BURNE.TT, 

Commissioner 

11. REFERENDUM SECTION 42 -~ -EFFECT .:.. HEFERENDUM CANCELLING 
PERMISSION TO SELL FOR CONSUMPTION ON PREMISES DOES NOT 
REVOKE PLENARY RETAIL CONSUMPTION LICENSE WHICH REMAINS IN 
FULL FORCE AND EFFECT AS TO· SALES FOR. OFF PREMISES CONSUMPtION 

Mr. Zeh Dennis, 
Fortescue, No Jo 

Dear Mr . Dennis~ 

I have yours of March 6th. 

March 7, 1935 

The referendum of November 6, 1934 in the. Township of 
Do'\Jlme, Cumberland. Comity, .. resulted in a negative answer to the 
ques·tion~ nshall the retail sale of all kinds of alcoholic bev..:.. 
ages j for consumpti.on on the lieensed premises .•.... be permitted 
tn this municipality?" Henc·e Section 42 makes it unlawful to 
issue any license in. respect to such municipality which should· 
permit sales- for consumption on -tho premj_ses, Hand all licenses 
theretofore issued in respect to such municipality which shall 
have licensed stich prohibited sale shall, to tho extent that 
they permitted such prohibited sale, become void and inoperative 
thirty days after tho date of said voteon 

Your letter states that your license vvas "rcvokedv1 by 
th~ referendum and you inquire if you m~1y novr apply for a retail 
distribution license in the same municip::ility. 

You may but you need not. 

For you are mistaken j_n a~~umi.ng that your consumption 
license was revoked by the referendum~ It was not revoked. The 
statutory words above quoted rendered 1t void and inoperative 
to the .extent that it hQd permitted sales for consumption on the 
licensed premises. That is as f.'.1r as the statute.' goes. OthCJrvrise 
yo1ir license is still in full forcG nnd effect o As the holder of 
a plenary retail consumption licensri you were entitled before the 
referendurh (1) to sell for consumption on the licensed premisos 
any alcoholic beverages by the glass or other open receptacle, and 
(2) alsb to sell all alcoholic beverages j.n ori~innl containers 
for consurnption off the licensed premisos. The first permission 
became void and inoperative by the referendum. The second pormis-
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sion .still remains in full force o.nd effect. It is exactly 
the same right that you would get if you now n.ppliod for and. 
were granted .a plenary dist~ibtition liconseo Sihco yoti now 
hnve the right to sell for off-premises consumption~ thero is 
no necessity to apply for a distribution license. 

Very truly yours,· 

Commissioner · 

_J 


