
I N D E X

Page
Endorsement ................... .........................  i

Writ of Error . . . . . . . . . . . . .................   . . ........................  2
Return to Writ of Error ...............................................  3
Indictment  ............................ . .................. ......... e

Return to .W rit of Error .......... .. ............ .. 7
Assignments of Error . . .r ,............t. . .  . . .. ................  10
Opinion of the Court . . . . . . . . .  . . , ..............   11
Order of Affirmance ... ............ ........... ............................ 13
Writ of Error '. . ... . ............ .. . . ............ . . . 14
Assignments of Error ......................................................





( Endorsement.)

t o  Srronj g>uprrmr Court.

St a t e  of  Ne w  Je r se y ,

Defendant-in-Error,

vs.

W i l l ia m  W h i t e , otherwise 

known as “Beansey,”

Plaintiff-in-Err or.

10

20

W R IT  OF ERROR.

St e in  & St e i n , * 0

Attorneys of Plaintiff-in-Error,

126 Market Street, Paterson, N. J.

Writ presented Feb. 4, 1925.

Let return be made.

JOS. A . D E L A N E Y ,
Judge. 40



W rit o f Error.

New Jersey, ss :

To Joseph A. Delaney, Esq., Judge of the Court 
(Seal) of Quarter Sessions of the County of Passaic:

Because in the record and proceedings, and also in 
giving of judgment upon a certain indictment against 
William White, late of the City of Paterson, County 
of Passaic and State of New Jersey, for assault and 
carnal abuse of a woman child.

Pro ut the said indictment and the several counts 
therein, whereof, before you, he hath been indicted, and 
has pleaded non vult, as it is said, manifest error hath 
intervened to the great damage of the said William 
White, as from his complaint we have received informa-
tion, we being willing in this behalf to correct the error 
in due manner, if any there shall be, and that speedy 
justice be done to him, the said William White, com-
mand you that if judgment be thereon given, then that 
you distinctly and openly send, under your seal, the rec-
ord and proceedings aforesaid, with all things touching 
the same to our Justices of our Supreme Court of the 
State of New Jersey, on the fourth day of,February, 
next, and this writ, that the record and proceedings 
aforesaid being inspected, we may further cause to be 
done thereupon for correcting that error, what of right 
and according to the law ought to be done.

Witness, William S. Gummere, Esq., our Chief Justice, 
at Trenton aforesaid, the fifteenth day of January, nine-
teen hundred and twenty-five.

E D W . J. K E LLE H E R , 
Clerk.

Stein & Stein,
Attorneys.
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Return to Writ of Error.

S T A T E  OF N E W  JER SEY

Passaic County, to wit: Be it remembered, That at a 
Court of Quarter Sessions, held at Paterson, in and for 
the said County of Passaic, on the Twenty-first day of r 
November, in the year of our Lord One thousand nine 
hundred and twenty-four, being the day on which the 
Grand Jury heretofore summoned to come before the j q  
Court of Oyer and Terminer and now sitting in and for 
said County, desires to present bills and no Justice of the 
Supreme Court being present at the Court House in 
said County, before the Honorable Joseph A. Delaney, 
Judge of the said Court of Quarter Sessions in and for 
the said County of Passaic, according to the form of the 
statute in that case made and provided; by the oath of

1. William D. Plumb, 
Foreman

2. Frank Vreeland

3. William H. Bailey

4. Joseph A . Dougherty
5. George H. Crawford
6. Charles H . Albonica,

Jr.
7. Morris Rhode
8. Matthew A. Pierce
9. Mrs. Nelle A. Frazier

10. Eli Mirandon

11. Richard Randall

12. John Wagner

13. James Rigby

14. Mrs. Kate Paton

15. Miss Ethel H. Moulton
16. William S. McDermott
17. Joseph Boyle

18. James Beckett, Jr.
19. Joseph Keil
20. Ernest Barber

21. Mrs. Sarah L. Miller
22. Mrs. Gertrude Van 

Riper
23. Max Thomson

20

30

good and lawful men of the said County of Passaic, 
duly summoned and then and there sworn and charged 
to inquire in behalf of the State of New Jersey in and 40



4

Return to Writ of Error.

for the said County of Passaic; it is presented in manner 
and form following, to wit:

The Bills herewith presented are true Bills.

W IL L IA M  D. PLUM B,
Foreman.

J. W IL L A R D  DE YO E ,
10 . Prosecutor.

20

30
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Indictment.

COURT OF O Y E R  A N D  T E R M IN E R  IN A N D  

FOR T H E  C O U N T Y  OF PASSAIC.

September Term A. D. Nineteen Hundred and 

Twenty-four.

Pa s s a ic  Co u n t y , to wit: The Jurors of the State of 
New Jersey, in and for the body of the County of 
Passaic, upon their oath present, that William White, 
otherwise known as “ Beansey,” late of the City of Pat-
erson, in the County of Passaic aforesaid, on the Twen-
tieth day of October, in the year of our Lord nineteen 
hundred and twenty-four, with force and arms, at the 
City aforesaid, in the County aforesaid, and within the 
jurdisdiction of this Court, in and upon one Mary Isselin 
who was then and there a woman child under the age of 
sixteen years, to wit, of the age of eleven years, did make 
an assault and her, the said Mary Isselin, then and there 
did unlawfully and carnally abuse, he the aforesaid W il-
liam White, otherwise known as “Beansey,” being then 
and there over the age of sixteen years, to wit, of the 
age of twenty-five years, contrary to the form of the 
statute in such case made and provided and against the 
peace of this State, the government and dignity of the 
same.

And the Jurors aforesaid, upon their oath aforesaid,

10

20

30

40
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Indictment.

do further present that the said William White, other-
wise known as “ Beansey,” on the Twentieth day of Oc-
tober, in the year of our Lord nineteen hundred and 
twenty-four, with force and arms at the City of Pater-
son aforesaid, in the County of Passaic aforesaid, in. and 
upon the said Mary Isselin, who was then and there a 
woman child under the age of sixteen years, to wit, of 
the age of eleven years, did make an assault and her, the

10 • said Mary Isselin then and there, with her consent, did 
unlawfully and carnally abuse, he, the said William 
White, otherwise known as “ Beansey,” being then and 
there over the age of sixteen years, to wit, of the age of 
twenty-five years, contrary to the form of the statute in 
such case made and provided and against the peace of 
this State, the government and dignity of the same.

And the jurors aforesaid, upon their oath aforesaid, 
do further present that the said William White, other-
wise kpowm as “ Beansey,” on the Twentieth day of 
October, in the year of our Lord, Nineteen hundred and 
twenty-four, with force and arms at the City of Pater-
son aforesaid, in the County of Passaic aforesaid, in and 
upon the said Mary Isselin who was then and there a 
woman child under the age of sixteen years, to wit, of 
the age of eleven years, did make an assault and her the 
said Mary Isselin then and there without her consent did 
unlawfully and carnally abuse, he, the said William 
White, otherwise known as “ Beansey,” being then and 
there over the age of sixteen years, to wit, of the age 
of twenty-five years, contrary to the form of the statute 
in such case made and provided, and against the peace 
of this State, the government and dignity of the same.

J. W IL L A R D  DE Y O E ,

40  Prosecutor of the Pleas.
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Return to Writ of Error.

Witness
Alfred Isselin.

Thereupon the said Court of Quarter Sessions did 
receive such Indictment and the Clerk of the said Court 
of Quarter Sessions did file the same in the said Court, 
and also did thereupon make entry thereof in the Min-
utes of said Court at the then session of said Court, and 
afterwards, to wit, at the same term of said Court of 
Quarter Sessions, holden at Paterson, in and for the 
County of Passaic aforesaid, to wit, on the Twenty-eighth 
day of November Nineteen Hundred and Twenty-four, 
at a session thereof before the Honorable Joseph A. 
Delaney, Judge of said Court, in and for said County of 
Passaic, according to the statute in such-case made and 
provided, comes the said William White, otherwise 
known as “ Beansey,” in his own proper person, and now 
touching the premises in said Indictment above specified 
and charged against him, being him, being asked in what 
manner he will acquit himself, says, he is not guilty and 
of this he puts himself upon the country, etc., and J. 
Willard De Yoe, Esquire, who prosecutes for the State 
of New Jersey, in this behalf, doth the like.

Therefore, let a jury come here before the Judge afore-
said, at Paterson aforesaid, in the County of Passaic 
aforesaid, at a session of the Court of Quarter Sessions 
aforeaid, on the fifth day of December next ensuing, 
being of the Term of September, A. D., Nineteen Hun-
dred and Twenty-four, of twelve good and lawful per-
sons, each of whom shall be a citizen of this State, and a 
resident within the County of Passaic aforesaid, above7 
the age of twenty-one years, and under the age of sixty- 
five years, by whom the truth of the matter may be better 
known, and who are not of kin to the said William 
White, otherwise known as ^Beansey,”  to recognize upon

10

20

30

40



Return to Writ of Error.

their oaths whether the said William White, otherwise 
known as “ Beansey, be guilty as in the said Indictment 
specified, or not guilty, because as well the said J. W il-
lard De Yoe, Esquire, Prosecutor of the Pleas for the 
said County of Passaic aforesaid, who prosecutes for 
the State of New Jersey aforesaid, in this behalf, as the 
said William White, otherwise known as “ Beansey,” 
have put themselves upon the said jury, and the same day 

10 is given to the parties aforesaid, at the same place.
And thereupon on the Fifth day of December, A . D., 

Nineteen Hundred and Twenty-four, the said William 
White, otherwise known as “ Beansey” appeared in said 
Court of Quarter Sessions and retracted the plea of not 
guilty heretofore entered by him to said indictment, and 
entered a plea of non vult contendere, and it being de-
manded of the said William White, otherwise known as 
'“ Beansey,” if he hath or knoweth anything to say where- 

20  fore the Court here ought not upon the premises and 
verdict proceed to judgment against him, who nothing 
further says, unless as he has before said.

Wherefore, all and singular, the premises being seen 
and by the Court here and fully understood, it is con-
sidered by the Court, at the morning session, and the 
sentence of the law is that the said William White, other-
wise known as “ Beansey,” shall be confined in the State 
Prison, at hard labor, for the maximum term of seven 
years and the minimum term of four years and at the 
afternoon session, the Court of its own motion opened 
and vacated the judgment heretofore entered in this case 
and ordered that said William White, otherwise known 
as “ Beansey,” be confined in the State Prison, at hard 
labor, for the maximum term of Thirty years and the 
minimum term of twenty years.

JOS. A. D E L A N E Y , 
Judge.40
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Return to Writ of Error.

State of New Jersey, 
County of Passaic,

I, John McCutcheon, Clerk of said County, and Clerk 
of the County Courts thereof, do hereby certify, that 
the foregoing is a transcript of the record and proceed-
ings in the case of William White, otherwise known as 
“ Beansey,” convicted of Assault Upon a Woman Child 
Under the Age of Sixteen Years in our Court of Quarter "10 
Sessions, on the Fifth day of December, A. D., Nineteen 
Hundred and Twenty-four, as the same is taken from 
and compared With the original, recorded in Book of 
Records of the Court of Quarter Sessions, and now re-
maining on file and of record in my Office.

In  T e s t im o n y  W h e r e o f , I have hereunto set my 
hand and affixed the seal of the said Courts and County, 
at Paterson, this Sixth day of February, A. D., Nineteen 
Hundred and Twenty-five.

20

JO H N  M cCU TCH EO N ,
Clerk.

80

4 0
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Assignments of Error.

f a  3fcri>uprnitp (tort.

10

------------------------------------------------->

St a t e  of  N e w  Je r s e y ,,

Defendant-in-Error,

vs.

W i l l ia m  W h it e ,

Plaintiff-in-Err or.

>

On Error to Passaic 

Quarter Sessions 

Assignments of 

Error.

i :  The court erred in imposing the sentence of not 
more than thirty years nor less than twenty years in 
State Prison, upon the defendant, as the indictment to 

20 which the defendant pleaded “non vult,” charged him 
with an offence of assault upon a woman child under the 
age of sixteen years, imprisonment for which, by statute, 
is fixed at not more than fifteen years maximum.

2 : The court erred in revoking a previous sentence of 
not more than seven years nor less than four years in 
State Prison upon the defendant hitherto, against the 
objection of the defendant, and re-sentencing him to not 

3Q more than thirty years, nor less than twenty years in 
State Prison.

STE IN  & STEIN, 
Attorneys for Plaintiff-in-Error.

Service of a copy of the within Assignment of Error 
is hereby acknowledged, this 17th day of January, 1925.

J. W IL L A R D  DE YO E ,
40  Attorney for Defendant-in-Error.
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Opinion of the Court.

Nnit dlrranj g>npr?mt (EmtrL

No. 2, May T., 1925.

St a t e  o f  Ne w  Jersey , 10

vs. >* Opinion of the Court.

W i l l i a m  W h i t e . j

Error to Passaic Quarter Sessions.

Argued before Gummere, C. J., and- Justices Kalisch

For the plaintiff in error, Stein & Stein.

For the State, J. W . DeYoe, Prosecutor of the Pleas.

The defendant in this case, a man twenty-five years 
of age, was indicted for criminal abuse of a girl under 
the age of twelve years. He pleaded non vult to the in-
dictment. The court, thereupon, sentenced him to be 
confined in the State’s Prison at hard labor for a maxi-

mum term of seven years and a minimum term of four 
years. On the same day the Court, of its own motion, 
vacated this sentence, and ordered the defendant to be 
confined in the State’s Prison at hard labor for the max- 40

and Campbell. 20

PER CUR IAM .
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Opinion of the Court.

imum term of thirty years and the minimum term of 
twenty years.

The first ground upon which we are asked to reverse 
this conviction is that the sentence finally pronounced is 
in excess of the term permitted by the statute; counsel 
for the defendant asserting that the maximum penalty 
for the crime charged in the indictment is fixed by the 

j q  statute at fifteen years. An examination of the statute 
itself shows that this contention is without basis of fact. 
Section 115 of our Crimes Act (Comp. Stat. p. 1783) 
provides “that any person who, being of the age of six-
teen or over, shall unlawfully and carnally abuse a 
woman child under the age of twelve years, with or 
without her consent, shall be guilty of a high misde-
meanor and punished by a fine not exceeding $5,000 or 
imprisonment at hard labor not exceeding thirty years 

go or both.” In the present case the averment of the in-
dictment was that the child who had been carnally abused 
by the defendant was under the age of twelve years; 
and the defendant by his plea admitted this fact.

The only other ground of reversal urged before us is 
that the trial court was without power to change the sen-
tence after it had once been pronounced. W e consider 
this contention unsound. After sentence has been pro-
nounced. and the defendant has begun the service of that 

‘30 sentence, the court is powerless thereafter to change it 
by increasing the term of imprisonment; but the court 
may alter the sentence in its discretion and on its own 
motion at any time during the term and before the de-
fendant has begun serving the sentence originally pro-
nounced. This is the common law rule and is embodied 
in section 55, of our Criminal Procedure Act (Comp.. 
Stat. pi. 838).

4 0  The conviction under review will be affirmed.
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Order of Affirmance.

Nnu Sferanj Suprema CÜourt.

St a t e  o f  Ne w  Jer sey , 

Defendant in Error,
On Appeal from Supreme 

Court.
vs.

W il l ia m W h it e ,

Plaintiff in Error.

>
Order on Affirmance of 

Judgment.

10

This cause having "been duly argued at the October 
Term, 1925 of this Court by Stein & Stein, of counsel for 20  
the Plaintiff in Error, and J. Willard DeYoe, of counsel 
for the Defendant in Error, and the court having con-
sidered the same, and finding no error in the record or 
proceedings in the Supreme Court—

It is thereupon, on this Second day of March, in the 
year of our Lord, one thousand, nine hundred and 
twenty-six, O R D ER ED  and adjudged that the judg-
ment of the Court of Quarter Sessions, removed by the § 9O 
appeal in this cause, be affirmed with costs ; and that the 
record be remitted to the Court of Quarter Sessions to 
be proceeded with in accordance with this judgment and 
the practice of said court.

On motion of

(Signed) J. W . DE YO E ,
Attorney for Defendant-in-Error. 40
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Writ of Error.

New Jersey, ss:

The State of New Jersey to the Chief Justice 
(Seal) and other Justices of our Supreme Court of 

Judicature, G R E E T IN G :

Because in the record and proceedings, and also in the 
giving of judgment in a certain plaint which was in our 
said Supreme Court of Judicature, before you, between 

10 the State of New Jersey and William White, defendant 
upon an indictment, manifest error hath intervened to 
the great damage of the said defendant, as by his com • 
plaint we are informed; we being willing that the error 
if any there be, should in due manner be corrected, and 
full and speedy justice be done to the parties aforesaid 
in this behalf, do command you, that if judgment be 
thereupon given and affirmed, thgn you distinctly and 
openly send under your seal, the record and proceedings 

20 and plaint aforesaid, with all things touching and con-
cerning the same, to our Court of Errors and Appeals in 
the last resort in all causes, at Trenton, on the twenty- 
ninth day of March, 1926, together with this writ, that 

* the record and proceedings aforesaid being inspected, we 
may cause to be done thereupon, for correcting that error 
what of right and according to the law and custom of the 
State of New Jersey, ought to be done.

Witness, our Chancellor and President Judge of our 
said Court of Errors and Appeals, at Trenton aforesaid, 
the ninth day of March, 1926.

T H O M A S  F. M A R T IN ,
Clerk.

STEIN  & STE IN ,
Attorneys. .

A  Tr u e  Copy  :

T H O M A S  F. M A R T IN ,
Clerk.40
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Assignm ents of Error.

firm dlrrsnj (Emtri o f Errors attb Appeals.

St a t e  o f  Ne w  Jer s e y ,
„  . , , . t ' On Error to SupremeDefendant-in-hrror,

Court.
vs. >

W il l ia m W h it e , Assignments of Error.

Plaintiff-in-Err or.

N E W  JER SEY, ss.: Afterwards, to wit, on return 
of said writ, before the New Jersey Court of Errors and 
Appeals at Trenton, came the said William White, by 
Stein & Stein, his attorneys, and says that in the record 
and proceedings aforesaid, and also the giving of judg-
ment, there are manifest errors, to wit:

i : Because the Supreme Court erred in giving judg-
ment for the State of New Jersey, and affirming the 
judgment of the Passaic County Court of Quarter Ses-
sions, instead of giving judgment for the plaintiff-in- 
error, and reversing the judgment of the Passaic County 
Court of Quarter Sessions, for the several reasons set 
forth in the Assignments of Error and Specifications for 
Reversal.

STE IN  & STE IN , 
Attorneys of Plaintiff-in-Error.

Service of a copy of the within Assignments of 
Error, is hereby acknowledged, this Fifteenth day of 
March, 1926.

JAMES M. DUNN,
Attorney of Defendant-in-Error.

10

20

30

40





NEW  JERSEY'-&UPKEA1B COURT O f
______ ______ gi?«o>?s a /)
Sta te  o f  N e w  Jer se y , ]

Defendant-in-Error, /  On Error to 
vs. \ -#anutiio Quar—

W il l ia m W h it e , I m, flirt mi mcs-
Plaintiff-in-Error. j JouRT Sof R6#*1&

B R IE F OF P L A IN T IF F -IN -E R R O R .

STATEMENT OF FACTS

This writ of error brings up for review, a judg-
ment of the Passaic County Court of Quarter Ses-
sions. The facts are not in dispute; William 
White, the plaintiff-in-error, entered a plea of 
“ non vult”  to an indictment 'for carnal abuse of a 
child under the age of sixteen. This plea was 
entered into on the morning of December 5, 1924, 
and immediately thereafter, the Court imposed a 
sentence upon the plaintiff-in-error, confining him 
to the State Prison at hard labor for the maximum 
term of seven years, and the minimum term of 
four years.

On the same day at about 3 P. M. and against 
the objection of the said plaintiff-in-error, the 
Court called him for re-sentence under the Act of 
1921, and ordered and adjudged that the plaintiff- 
in-error be confined in the State Prison at hard 
labor, for the maximum term of thirty years and 
the minimum term of twenty years. Exception 
was taken at the time to the imposition of the said 
re-sentence.
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There are two errors assigned for the reversing 
of this sentence.

POINT I.

The Court erred in imposing the second sen-
tence, :> for the reason that the indictment 
charged him with an offense of an assault upon 
a woman child under the age of sixteen years, 
imprisonment for which, by Statute, is fixed 
as, not more than fifteen years, maximum.

By reference to the indictment, it appears that 
the charge against the plaintiff-in-error was, “ in 
and upon one Mary Isselin, who was then and 
there a woman child under the age of sixteen 
years,’ ’ etc., the penalty for which is fixed by 
Statute at fifteen years. There is a further alle-
gation in the indictment alleging that the person 
assaulted was eleven years old ; but it appears that 
the State elected to present an indictment against 
the plaintiff-in-error charging him with the lesser 
of the offenses. The situation* is analogous to 
other offenses against the law that may be com-
mitted in various degrees, and where the State 
elects to present a charge of a lesser nature 
against the defendant.

The Court was clearly without power to impose 
a sentence, of thirty, years upon the plaintiff-in- 
error when the indictment charged him with an 
offense, the maximum penalty for which, by the 
Crime’s Act, is fifteen years.

n POINT II.
The Court erred in revoking a previous sen-
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tence imposed upon defendant, and re-sentenc-
ing him to a much larger one. ■'•••'

The Court, at the morning session of December 
5, 1924, (See State of Case, page 7, line 25) im-
posed the maximum term of seven years and the 
minimum term of four years, and at the afternoon 
session, the Court, of its own motion/ opened and 
yacated the judgment, and ordered the plaintiff- 
in-error, to be confined for the maximum term of 
thirty years and the minimum term of twenty 
years. ' ■: ' ••• ; ,

It is admitted by the defendant-in-error that the 
"re-balling of the first sentence, and the imposing 
o*f the second sentence, was against the objection 
of the plaintiff-in-ërror and that proper exception 
Tas taken at the time. While the State of Case 

. does not set forth this fact, the minutes of the 
'Court indicate that the pto^eedirigs had at-the 
afternoon session were ¿gainst the objection o f 
the plainiff-in-error. ; • -

The State attempts to justify the action, o f  the 
Court of (Quarter Sessions by virtue of Chapter 
236 o f the Laws of 1921. This Section provides, 
“ that after conviction and sentence, the-Coprt, be-
fore said conviction was had, upon the application 
of the defendant for a new trial, shall have poster 
at any time within the period of six months from 
the date o'f the entry of such conviction, to open 
and vacate the same and grant a new trial,”  and 
it also provides, ‘ < and may ‘also, at any time within 
the period o f six months from the date judgment 
was entered, upon application of the defendant or 
on its own motion> open and vacate the judgment 
entered on any conviction and re-Sentencb the de-
fendant as right and justice may seem to require, 
and discharge the defendant from custody ur>on 
bail, pending such re-sehtence.”  This section
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essentially follows the supplement to the Criminal 
Procedure Act, approved March 16, 1914 (Pam-
phlet Laws 1914, page 34), the only difference be-
ing that in the Statute of 1914, the power of the 
Court was limited to the term during which the 
judgment was entered, and the Statute of 1921, 
extended the period of six months after the entry 
of the conviction.

The power anil authoritymf a Court Qf Criminal 
Jurisdiction, under the Statute of 1914, has been a 
subject of decision and comment by this Court in 
the case of Caprio Vs. the Home of Good Shepherd, 
91 N. J. Law, page 14. The only distinction be-
tween the Caprio case and the case at Bar, is that 
the defendant in the Caprio case had commenced 
to serve the sentence originally imposed.

In the Caprio case, (on page 16) it is said, “ a 
broader inquiry is whether such Statute deals at 
all, with re-sentences thait increase the duration 
or extent of the punishment imposed by a previous 
sentence that had gone into operation. That such 
purpose was not expressed by Section 55 of the 
Revision of 1898 which is the Parent Act, is clear 
frcm the construction of its language.”  As was 
stated by Justice Garrison in the case above re-
ferred to, the object of the Act was dearly 
remedial. , ■*., «>' • r. r

It has been held in this State, prior to the Caprio 
ease, that, “  a single sentence exhausted the power 
of the» Court Ip punish the offender after its judg-
ment has gone into operation.”  State vs. Addy, 
43 Law, page,(113.

In the Caprio case, 91 N. J. Law, on page 17, the 
Court said, “  For if such contention prevail, the 
Legislature in 1908, expressed the intention that 
every crimihal sentence, ̂ thereafter pronounced, 
might at any time in the future, be increased in



duration and in extent whereby all sentences were 
rendered uncertain and the duration of all punish-
ments rendered indefinite. To state this conten-
tion is to state a thing most abhorent to the prin-
ciples of the Criminal Law, v iz ; uncertainty as to 
its Judgments. It has been seriously considered 
whether such uncertainty did not render a punish-
ment “ cruel”  within the meaning of the constitu-
tion ;”  citing in re: Marlow, 75 N. J. Law, page 
400. r ;

“ Such an intention is not to be imputed to the 
Legislature on the language of this statute. ’ ’

By further reference to the Caprio case, 91 N. 
J. Law, on page 18, the Court also said, “ The 
amendment of 1914, which is the 'act on which the 
state relies, presents an even more formidable ob-
jection to the state’s contention, in fart, an insu-
perable barrier. Fpy if the uncertainty of punish-
ment is to include convictions theretofore had, 
there is clearly introduced into the pains and pen-
alties that had been,theretofore tneted put an ele-
ment of uncertainty and possible extension of pun-
ishment that was unknown to the law at the tithe 
judgment was .pronounced, and sentence imposed. 
The statute thus construed would be in the strict-
est sense-an ex post facto law- and for that reason 
unconstitutional.”  The amendment of 1921, para-
graph 2, provides*that,this act “ shall include con-
victions hereinbefore had in anv Court”  and con-
tains-the element of ex, .post facto similar to the 
statute construed in the Caprio case.

There is another question to be considered in 
discussinsr the power Pf the Court to chans’ê h sen-
tence, and that is hinted at in the Caprip case also. 
This involves the power of the Court of Criminal 
Jurisdiction to change a sentence in behalf of the 
defendant, and for his benefit. The question is 
whether or not the judicial power attempted to be



conferred by the statute of 1921, entrenches un-
constitutionally upon the jurisdiction o f  the Court 
pf Pardons. The Supreme Court mentions this 
in the Caprio case on page 18.

We desire to call the attention o f the Court par-
ticularly to the fact that the sentence originally 
imposed by the Court of Quarter Sessions of Pas-
saic County was a lawful and a legal one. There 
is no suggestion or intimation that there was a 
fraud imposed upon the Court of Quarter Sessions 
or that there were misrepresentations made to it, 
by which its judgment was not properly exercised 
in accordance with Justice and Order. For a 
Criminal Court bf original jurisdiction to have the 
power that was exercised in the case at Bar, would 
lead us into a most peculiar and difficult situatioti. 
No defendant befofe the Bar of Justice, would 
know what the punishment for his crime1 was even 
after it was imposed, because if the Court has 
power under this statute to change the sentence 
five or six hours after it has been imposed, it would 
have the same power to change a sentence within 
six months after it had been imposed. This is 
clearly repugnant to the provisions of the Consti-
tution that, “ No person shall be put in jeopardy 
twice for the same offense.’ ’ Tn the case o f State 
vs. Addy, 43 Law, on page 113, the Court said, 
“ The citizen cannot be so put twice in jeopardy ; 
by submitting to the demands o f the Court, he bays 
the penalty of his offense, and the power o f the 
State to punish him therefor is exhausted.”

W e cannot think of more vicious legislation in 
the Criminal Law than would exist if  the Statute 
of 1921 were held to confer the powers claimed by 
the State.

Tn cdh&ltision, it appears that Chapter 233 of 
the Laws (if 1921, did not intend to confer power



on a Court to increase a sentence, after a lawful 
one had been imposed, and, secondly, that if it did 
intend to create such power, the statute is clearly 
unconstitutional for the reasons hereinbefore set 
forth.

STEIN & STEIN, 
Attorneys for Plaintiff-in-Error.

Of COUNSEL-





New Jersey Court of Errors and Appeals

State of New Jersey, \
T-» j  x • n  »On Error to the Defendant in Error,/

f Supreme Court, vs. 1 t _  .
William White, ( Tnal at Passaic

™ • ¿-¿e • t~i i Quarter Sessions. Plaintiff in Error, 1

BRIEF OF DEFENDANT IN ERROR 

STATEMENTS OF FACTS

The writ of error brings up for review a judg-
ment of the Court of Quarter Sessions of Passaic 
County.

William White, the plaintiff in error, was indicted 
by the Grand Jury for unlawful and carnal abuse 
of Mary Isselin, who, as the indictment charges was 
“a woman child under the age of sixteen years, to 
wit: of the age of eleven years.”  The defendant 
White, as alleged in said indictment, was twenty- 
five years of age.

On the morning of December 5, 1924, the said 
William White pleaded non vult to the indictment 
and was sentenced to State’s Prison at hard labor 
for the maximum term of seven years and the mini-
mum term of four years. On the same day when 
the Court reconvened in the afternoon and before 
the sentence had been entered on the records of the 
Court or any order had been made thereon and be-
fore the said White had commenced to serve his 
sentence, the Court recalled said White from the 
County Jail, set aside the sentence and resentenced
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him and ordered and adjudged that he be confined 
at State’s Prison, at hard labor, for the maximum 
term of thirty years and the minimum term of twen-
ty years.

The defendant White now seeks to set aside this 
later sentence on the following grounds

(a) That the Statute fixes the penalty for the 
offense charged in the indictment at a maximum of 
not more than fifteen, years in State’s Prison.

(b) That the Court had no power to re-sentence 
said White by imposing a heavier penalty.

The State insists:

L

THE PENALTY IMPOSED IS NOT GREATER 
THAN THAT FIXED BY THE STATUTE.

The indictment to which said White pleaded non 
vult charged the carnal abuse of a woman child 
eleven years of age and that the age of defendant 
White was twenty-five years.

The Crimes Act 1788, Section 115, provides
That any person “who being of the age of sixteen 

years or over, shall unlawfully and carnally abuse 
a woman child under the age of twelve years with 
or without her consent, shall be guilty of a high 
misdeameanor and punished by a fine not exceeding 
$5000.00 or imprisonment not exceeding thirty 
years or both.”

The Court, therefore, had the right to impose 
the sentence as the defendant was alleged, in said 
indictment, to be twenty-five years of age and the 
woman child of the age of eleven years.
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n.
THE COURT HAD THE RIGHT TO RE-SEN-

TENCE THE DEFENDANT WHITE AND IMPOSE 
A HEAVIER PENALTY.

The facts as admitted are that the Court Sen-
tenced the defendant White on the morning of 
December 5, 1924, to State’s Prison, at hard labor, 
for the maximum term of seven years and the mini-
mum term of four years and that on the afternoon 
of the same day, when the Court reconvened, be-
fore the sentence had been entered in the records 
of the Court and before any record had been made 
therein and before defendant had commenced to 
serve his sentence, the Court set aside the sentence 
given said White in the morning and imposed the 
increased sentence o f the maximum of thirty years 
and minimum of twenty years.

There can be no question, under our decisions, as 
to the power of the Court to set aside a sentence 
and impose a heavier sentence at any time during 
the term and before any part of the sentence has 
been executed.

In Commonwealth vs. Weymouth, 84 Mass., 144, 
the Court held,

A Judge of the Supreme Court has power 
to revise and increase a sentence imposed 
upon a convict, during the same term of 
Court, and before the original sentence has 
gone into operation and before any action 
has been had upon it*
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It appeared in this case that the prisoner on Feb-
ruary 18, 1861, was sentenced to be confined in the 
House of Correction for two years ; and, on the same 
day, after the issue of the warrant by virtue of 
which he Was ordered to be committed to the House 
of Correction, but before the service or the execu-
tion thereof, the court ordered that the execution 
of the warrant be stayed until a further hearing, 
and on the next day the court imposed a sentence 
to confinement in State’s Prison for three and one- 
half years, the first two days of which were to be 
solitary.

The Supreme Court of Massachusetts held that 
until something was done to carry the sentence into 
execution by subjecting the prisoner to the warrant 
in the hands of the officer, the Court had the right 
to revoke the sentence first pronounced and substi-
tute in its stead the one under which the prisoner 
then stood charged.

40 L. R. A. (N. S.) 90. Under note, Power to 
amend commitment or sentence by increasing pun-
ishment says:

The rule, adopted with practical unanimity by the 
Courts, is that a Court may alter its sentence by 
increasing the punishment during the same time 
before any part of the sentence has been put into 
effect.

In Lee vs. State, 32 Ohio, 113, it was held,
When a Court is under misapprehension in pass-

ing sentence, it may, during the same term and be-
fore any part of the sentence has been executed,
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set it aside and impose a greater sentence; and, in 
the absence of a showing, to the contrary, it will 
be presumed that there are sufficient reasons for 
the action of the Court.

This practice is sustained in this State.
In State vs. Grey, 37 N. J. L. 368, where the Court 

held that the Court which renders the judgment 
cannot vacate it or render a new judgment after 
the term at which it was pronounced is ended or the 
judgment is executed or the punishment partly 
borne.

In the case of Caprio vs. Mother Superior of the 
Home of Good Shepherd, 91 N. J. L. 14, cited in the 
brief of the plaintiff in error, it appears that an 
appeal had been taken from the sentence, the judg-
ment affirmed and the prisoner remanded to the 
State Home for Girls to serve her original sentence. 
That after she had served a part of her sentence, 
the Court vacated the judgment and committed her 
to the House of Good Shepherd until December 20, 
1917, and then to be released upon probation for 
tho period of three years conditioned to make certain 
payments.

The Court held that this sentence was pronounced 
after the expiration of the term at which sentence 
had been pronounced and that said judgment had 
gone into operation and the punishment imposed by 
it partly borne, and therefore, was illegal, and that 
the Statute of 1914 being the fifty-fifth section of 
the Criminal Procedure Act did not authorize such 
a re-sentence.
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Counsel also cites in his brief, State vs. Addy, 43

N. J. L. 113,
This case also sustains the contention that after 

the sentence has been wholly or partly complied 
with by the defendant, the power of the Court over 
the defendant is exhausted.

The ease sustains the contention of the State 
that before the term has expired, and before the 
sentence has gone into eifect, the Court has the 
power to vacate a sentence and impose a second sen-
tence, increasing the punishment.

The State insists, in this case, that the Court did 
not exceed its power and the writ of error should be 
dismissed.

Respectfully submitted,
J. Vincent Barnitt,

Prosecutor of the Pleas and 
of Counsel with Defendant 
in Error.






