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INTERESTED PERSONS

Interested persons may submit, in writing, information or arguments concerning any of the rule proposals in this issue until February 19, 1987.
Submissions and any inquiries about submissions should be addressed to the agency officer specified for a particular proposal or group of proposals.

On occasion, a proposing agency may extend the 30-day comment period to accommodate public hearings or to elicit greater public response to
a proposed new rule or amendment. An extended comment deadline will be noted in the heading of a proposal or appear in a subsequent notice in
the Register.
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of the rulemaking procedures at N.J.A.C. 1:30-4.3. The adoption becomes effective upon publication in the Register of a notice of adoption, unless
otherwise indicated in the adoption notice. Promulgation in the New Jersey Register establishes a new or amended rule as an official part of the New
Jersey Administrative Code.
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(CITE 19 N.J.R. 167)
ENVIRONMENTAL PROTECTION

RULE PROPOSALS

ENVIRONMENTAL PROTECTION
DIVISION OF WATER RESOURCES

(a)
Flood Hazard Area Delineation
Redelineation of Raritan River and Peters Brook

Withdrawal of Proposal: N.J.A.C. 7:13-7.1(d).

On April 7, 1986, by authority of Richard T. Dewling, Commissioner,
Department of Environmental Protection, proposed amendments to
N.J.A.C. 7:13-7.1(d) (DEP Docket #009-86-03; PRN 1986-109) were pub-
lished at 18 N.J.R. 600(a). The amendment proposed to revise the flood
hazard area delineation for the Raritan River from approximately 1500
feet upstream of the Landing Bridge Lane upstream to the confluence
of the North and South Branch of the Raritan River and for Peter’s Brook
from the mouth upstream approximately 1000 feet upstream of North
Bridge Street.

Comments received during the public participation period indicated
that the public notice was inadequate and misleading. The Department
of Environmental Protection, Division of Water Resources, determined
that reproposing the Raritan River and Peters Brook redelineations and
affording a second opportunity for comment was warranted.

This “Withdrawal of Proposal” serves to give notice that the original
proposal at 18 N.J.R. 600(a) is being withdrawn, but the amendments
to N.JLA.C. 7:13-7.1(d) are still under consideration. The redelineation
of the Raritan River and Peters Brook is being reproposed in this issue
of the New Jersey Register.

(b)
Flood Hazard Area Delineation
Redelineation of Raritan River and Peters Brook

Proposed Amendment: N.J.A.C. 7:13-7.1(d)

Authorized By: Richard T. Dewling, Commissioner, Department
of Environmental Protection.

Authority: N.J.S.A. 13:1D-1 et seq. and 58:16A-50 et seq.

DEP Docket No. 060-86-12.

Proposal Number: PRN 1987-52.

A public hearing concerning this proposal will be held on:
February 5, 1987 at 1:00 p.m.
Hillsborough Township Municipal Building
330 Amwell Road
Neshanic, N.J.

Submit written comments by February 19, 1987 to:
Marlen Dooley
Office of Regulatory Services
Department of Environmental Protection
CN 402
Trenton, N.J. 08540

The agency proposal follows:

Summary

Pursuant to the Flood Hazard Area Control Act, N.J.S.A. 58:16A-1
et seq., the New Jersey Department of Environmental Protection (Depart-
ment) proposes to revise the flood hazard area delineation for the Raritan
River from approximately 1500 feet upstream of the Landing Bridge Lane
upstream to the confluence of the North and South Branch of the Raritan
River and for Peter’s Brook from the mouth upstream approximately
1000 feet upstream of North Bridge Street.

Regulations of delineated flood hazard areas are designed to preserve
the flood carrying capacity and to minimize the threat to the public safety,
health and general welfare.

The proposed redelineations are based on the hydraulic analyses per-
formed and updated gage discharges collected by the U.S. Geologic
Survey (U.S.G.S.) for the flood insurance studies of Franklin, South

Bound Brook, Manville and Hillsborough. As a result of having received
more detailed data and analyses, the Department is proposing to update
the existing delineation to reflect the new information.

The proposed redelineation establishes new flood hazard area design
flood elevations along the Raritan River ranging from -.7 to +5.5 feet
and Peters Brook ranging from 0 to .3 feet above the present flood hazard
area elevations. The higher elevations translate to a commensurate ex-
pansion of the size of the flood hazard area within the Department’s
jurisdiction under the Flood Hazard Area Control Act. This redelineation
will require no change in the text of N.J.A.C. 7:13-7.1(d), since only a
revision of the flood hazard area delineation map is required. Review
of maps and profiles associated with this redelineation is recommended.

The following table summarizes the increased 100-year and New Jersey
flood hazard area design flood elevations at selected locations along the
Raritan River.

River Station 100-yr. (ft.) NJFHA (Ft.) Location

764 + 40 3 4 Upstream face
of Landing Lane
Bridge

800 + 00 4 7

850 + 00 3 v

900 + 00 -7 -5

956 + 00 [.2 1.7 Upstream face
of Fieldville
Dam

1000 + 00 1.4 2.3

1033 + 70 1.8 2.5 Junction with
Green Brook

1050 + 00 35 5.3 850 feet
upstream of
Queens Bridge

1086 + 00 35 55 Junction with
Middle Brook

1116 + 40 3.7 5.1 Calco Dam

1167 + 10 1.3 3.6 Junction with
the Millstone
River

1242 + 60 1.7 20 Finderne
Avenue/North
Main Street

1351 + 00 2.0 2.6 Junction with
Peters Brook

1368 + 50 2.6 3.0 Route 206
Bridge

1438 + 50 3.0 2.6 Raritan Road
Bridge

1488 + 00 3.0 2.5 Bradly Garden
Dam

1595 + 30 2.3 1.7 Raritan Water
Power Dam

1618 + 00 1.8 2.0 Junction with

North & South
Branch Raritan
River

The proposal of this rule amendment originally appeared in the April
7, 1986 New Jersey Register at 18 N.J.R. 600(a). The Department held
a public hearing on the proposed rule amendment on May 21, 1986 at
the Hillsborough Township Municipal Building, Neshanic, New Jersey.
Sixteen people were in attendance and four people offered comments.
Three written comments were received. Comments received during the
public participation period indicated that the public notice was inade-
quate and misleading (See Notice of Withdrawal in this issue of the New
Jersey Register). The Department is hereby reproposing the Raritan River
and Peters Brook redelineations and affording a second opportunity to
comment on them. Comments from the first hearing and the Depart-
ment’s responses are summarized below.
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COMMENT: The summary and economic impact statement set forth
in the notice of proposal for the rule (18 N.J.R. 600(a)) failed to adequate-
ly describe the actual, foreseeable impacts of the proposal.

RESPONSE: In most cases, the impact of a redelineation of a stream
is minor. Updated hydraulic and hydrologic information usually results
in some limited expansion of the area regulated under the Department’s
flood hazard area control rules, N.J.A.C. 7:13-1 et seq. However, because
of the special circumstances of this commenter, the impact of the re-
delineation is potentially greater. The notice of proposal for this rule does
fail to draw attention to the actual increases in the elevation of the design
flood which the redelineation describes. The lack of this information in
the preamble of the proposed rule might have interfered with the ability
of members of the public to comprehend the potential impact of the
proposal upon them. It is the Department’s policy to err on the side of
public participation in cases where there is some doubt regarding the
adequacy of the notice. Therefore, the Department has concluded that
it is appropriate to repropose the Raritan River redelineation.

COMMENT: The redelineation will stagnate further individual lot
development in some areas and discourage home owners who want to
expand or make substantial improvements to existing dwellings.

RESPONSE: The redelineation will restrict development where land
falls within the Department’s expanded jurisdiction. However, the
purpose of redelineation is to identify and control development in areas
subject to flooding in order to minimize loss or damage. The risk of
flooding is weighed against the right of property owners to develop their
property. Some restrictions are necessary to insure the safety and welfare
of the community.

COMMENT: Property that has never been subject to flooding is being
designated as being in a flood hazard area.

RESPONSE: Redelineations are based upon a theoretical 100-year
storm rather than historical records of flooding. The proposal process
is not the appropriate forum in which to seek removal of property from
a flood hazard area. Federal Emergency Management Agency (FEMA)
map amendments are processed through the federal government.

COMMENT: The Flood Hazard Area Control Act requires that
stream delineations identify the various subportions of the flood hazard
area for reasonable and proper use according to relative risk, including
the delineation of floodways necessary to preserve the flood carrying
capacity of natural streams (see N.J.S.A. 58:16A-52). The Department
does not evaluate the “relative risk™, as required by this section of the
Act.

RESPONSE: When the Department developed the flood hazard area
control rules, N.J.A.C. 7:13-1 et seq., the risk of flooding was weighed
against the rights of property owners in the flood plain to develop their
properties as they please. Those rules reveal a balance between these
competing interests which reasonably meets this requirement in the Flood
Hazard Area Control Act. What the commenter appears to be suggesting
is that the law requires a risk assessment for each property along each
stretch of stream to be delineated. A reasonabie interpretation of what
the Legislature intended is that the Department balance the risk against
the right to develop on a programatic basis. This is what the Department
did when adopting the flood hazard area control rules. The rules only
prohibit significant development in the floodway (the main stream chan-
nel). Within the flood fringe, most types of uses are allowed, within the
reasonable restrictions set by the rules. To set different standards for each
property owner or each stream, as this comment suggests, would create
a method of operation for the flood control program which could, in
our opinion, have resulted in unacceptable piecemeal, and possibly in-
consistent, delineations.

COMMENT: The elevations on the flood insurance rate map should
not be based on the failure of the dam at Chimney Rock.

RESPONSE: Failure of the dam was not a consideration in the re-
delineation as proposed.

COMMENT: The definition of “flood hazard area design flood” in
the regulations, N.J.A.C. 7:13-1.2, appears to have been based on an old
Water Policy and Supply Council resolution dated December 16, 1974.
What was the justification for the December (974 Water Policy and
Supply Council resoltution calling for a design flood discharge flood
hazard area 25 percent greater than the design discharge used for defining
floodway limits (“25 percent add-on”)?

RESPONSE: The U.S.G.S. within the Department of the Interior
through a cooperative program with this Department completed a study
to develop a method for computing design discharges which takes into
consideration the rapid urbanization that increases flood peaks. By resol-
ution of the Water Policy and Supply Council, the method of computing
flood discharges shall be consistent with the methodology in *“Magnitude

Interested Persons see Inside Front Cover

PROPOSALS

and Frequency of Floods in New Jersey with Effects of Urbanization”
by Doctor Stephen J. Stankowski of the U.S. Department of Interior.
It was further resolved that alternative methods may be used to compute
the design flood discharges and under the provisions of N.J.S.A.
58:16A-52, the State design flood discharge shall be 25 percent greater
than the design discharge used for defining the floodway limits.

COMMENT: Since the proposed revision apparently adopts the
U.S.G.S. 500-year flood delineation and seemingly results in a delineation
of greater flood hazard elevations than that which would result from
application of the Department’s 25 percent add-on, upon what factual
basis does the Department justify adoption of such a delineation?

RESPONSE: The discharges used in the delineations are based on the
discharges used in the federal flood insurance studies of Franklin, Man-
ville and Hillsborough, prepared by the U.S.G.S. Pursuant to N.J.S.A.
58:16A-52(b), the Department shall, wherever practical, make floodway
delineations identical to the floodway delineation approved by the federal
government for the National Flood Insurance Program. Review of the
floodway design flood discharges in the flood insurance studies indicates
that the discharges were developed by the U.S.G.S. using gage data from
series stream gages and log-Pearson Type III analyses. This methodology
is the method preferred by the Department rather than Special Report
#38 along gaged streams and is acceptable to the Department according
to the “Technical Manual for Stream Encroachment” manual prepared
by the Department’s Bureau of Flood Plain Management. The discharges
and flood profiles used in the flood insurance studies were approved by
FEMA, FEMA'’s technical evaluation consultants (Dewberry & Davis),
and the State of New Jersey. The 100-year and 500-year discharges were
reviewed for consistency along the Raritan River and the State flood
hazard area design discharges were computed to be within 5 percent of
the 500-year discharges which were used in the federal flood insurance
studies.

Revisions to Peters Brook show a .3 foot increase of the State flood
hazard area water surface profile. The increase in the water surface profile
along Peters Brook reflects the backwater of the Raritan River.

COMMENT: Has the Department investigated the accuracy of the
data and information provided by the federal government upon which
it relies in this proposed rule?

RESPONSE: The Department has no reason to believe that the infor-
mation and data provided by the U.S.G.S. is inaccurate. The public
participation process associated with the adoption of the redelineation
provides an opportunity for any suggestions of error to be expressed.

COMMENT: Upon what factual basis does the Department contend
that the proposed revision is simply *“more accurate” and will *“‘result in
the more exact location of the floodway and the flood fringe”? What
consideration has the Department given to periodic updating of flood
area delineation mapping along all delineated streams to keep delinea-
tions consistent, accurate, and current in lieu of an arbitrary 25 percent
add-on “buffer”?

RESPONSE: There were several factors considered while preparing the
revised delineations. Factors include topography, hydrology, hydraulics
and acceptance by various agencies.

The update of the Raritan River and Peters Brook is based upon
existing data. The planimetric mapping appears to be adequate. It was
indicated at the public hearing held on May 21, 1986 that Allied Roofers
Supplies in South Bound Brook obtained an approved Department
Stream Encroachment Application and was constructed. The new Allied
Roofers structures have been incorporated in the mapping. The proposed
delineation mapping was sent to each of the affected municipalities and
county engineering departments for review and comments.

Maps are updated through a map amendment process pursuant to
N.J.S.A. 58:16A-52 to reflect approved major stream encroachment appli-
cations, flood control projects, dams, revisions requested by private indi-
viduals and updates based on more recent FEMA flood studies. All
requests and revisions are required to include revised or updated data
that conforms to State standards.

The data generated by U.S.G.S. conforms to State standards. The
discharges are based on gage data, which is more accurate than Special
Report #38 discharges and obviously more accurate than using multipliers
of the mean annual flood, as used in the Raritan River Flood Hazard
Report #2.

The floodways in Flood Hazard Report #2 for the Raritan River were
hand-set, while the revised floodway, as determined by U.S.G.S. in their
flood insurance studies, evaluated and tested the original floodway limits
in the Flood Hazard Report #2 to check if the Department exceeded its
.2 foot rise criteria in their E-431 hydraulic computer model. The
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floodway limits generally have not changed. The floodway limits are very
similar, even with increased 100-year water surface profiles.

The State is justified in using the profiles from the federal flood in-
surance studies. The flood discharges and water surface profiles for the
various design floods where approved by FEMA, FEMA’s technical
evaluation consultants (Dewberry and Davis), local municipalities by
their flood damage prevention ordinance and the State of New Jersey
as a coordination agency. In addition, N.J.S.A. 58:16A-52(b) states that
the Department shall, wherever practicable, make floodway delineations
identical to the floodway delineations approved by the federal govern-
ment for the National Flood Insurance Program. The revised flood
profiles are higher than the original profiles and are consistent with high
water marks from Hurricane Doria, August 27, 1971, the flood of record.

The hydraulics for the revised profiles and floodway limits were com-
puted by the U.S.G.S. E-43]1 hydraulic computer model. The E-431
computer mode! is very similar to the U.S. Army Corps of Engineer’s
(C.0.E.) HEC-2 hydraulic model. It uses the same data base information
as the HEC-2 model for input and generates the same output data. The
U.S.G.S. E-421 hydraulic model has been accepted by FEMA for use
in the Naticnal Flood Insurance Program, as well as by the State of New
Jersey.

The delineations of the 100-year flood and the New Jersey flood hazard
area design flood limits are more accurately drawn than the original
delineations. The flood limits from the federal flood insurance studies
along the Raritan River were reviewed and the limits were adjusted within
the contour limits of the original State topography to match the federal
study limits. The flood limits of the State, federal and local municipalities
agree as much as possible.

COMMENT: The methodologies used by the Department to delineate
and redelineate streams should be proposed and adopted as a rule.

RESPONSE: The Department will take this suggestion into consider-
ation. .

COMMENT: Were the actual boundaries of the proposed redelinea-
tion set solely by a computer program or were they actually drawn by
a professional after evaluation of the data generated?

RESPONSE: The HEC-2 and E-431 hydraulic models generate flood
profiles and floodway limits. The width and location of the floodway is
determined at each cross section. In between each cross section engineer-
ing department is used to determine the configuration of the floodway
between cross sections. The water surface flood profile is plotted using
the water surface elevation calculated at each cross section for the various
design floods. The elevations from the water surface profiles are then
delineated or plotted to a corresponding ground elevation on the topogra-
phy. If more detailed topography is submitted for review, we can more
accurately plot the 100-year flood and the flood hazard area design flood
limits.

COMMENT: Is the Department currently making delineations or re-
delineations along other streams in New Jersey based on computer pro-
grams or factors other than those utilized in connection with the proposed
redelineation of the Raritan River and Peters Brook? If so, upon what
basis is the Department making such other delineations and redelinea-
tions and what is the Department’s justification for the contemporaneous
application of differing delineation processes along different streams in
the State?

RESPONSE: The State of New Jersey, Department of Environmental
Protection, Bureau of Flood Plain Management has delineated and
adopted over 2,000 miles of stream. The majority of streams were de-
lineated using the C.O.E.’s HEC-2 hydraulic computer model; however,
the Department has based delineations on the U.S.G.S. E-43] and the
Soil Conservation Service’'s WSP2 water surface profile computer pro-
gram. The C.O.E. HEC-2, U.S.G.S. E-431 and SCS WSP2 generate
elevation-discharge relationships for each design flood, based on similar
input data and each program generates essentially the same answers;
however, the format of each program is different.

Social Impact

By delineating a stream or river, the Department applies its regulatory
jurisdiction under the Flood Hazard Area Control Act to the *“flood
fringe”, as defined under the Flood Hazard Area Control Regulations,
N.J.A.C. 7:13-1 et seq. For many parts of the State, flood studies are
underway which generate additional data regarding the exact location of
the stream encroachment lines. As the Department receives the detailed
data and analyses, the new information is added to that which describes
the existing delineation. The revision to the delineation of the Raritan
River and Peters Brook will expand the scope of the regulated area and
thereby increase the area to which development controls apply.

(CITE 19 N.J.R. 169)
ENVIRONMENTAL PROTECTION

The proposed redelineation affects Somerset County, Middlesex Coun-
ty, Bound Brook Borough, Bridgewater Township, Franklin Township,
Hillsborough Township, Manville Borough, Middlesex Borough,
Piscataway Township, Raritan Borough, Somerville Borough and South
Bound Brook Borough.

Economic Impact

The proposed redelineation will have only a minor economic impact.
Updated hydraulic and hydrologic information usually results in some
limited expansion of the area regulated under the Department’s flood
hazard area control rules, N.J.A.C. 7:13-1 et seq. Reductions in property
value could result by restricting future development in the revised
floodway and requiring elevated construction in the flood fringe areas.

The economic impact of the restriction applicable to the flood fringe
area is offset to a degree by decreased insurance costs and by savings
to governmental bodies and private home owners due to lessening of
future rehabilitation and rescue expenditures from flood damage.

Owners of land which falls within the expanded area of the Depart-
ment’s jurisdiction will be governed by the rules requiring permits for
development of such land. Compliance with the Flood Hazard Area
Control Act regulations, N.J.A.C. 7:13, will involve economic impact on
such landowners.

Environmental Impact

To the extent that this proposal causes any environmental impact, such
impact will be a positive one. No adverse environmental impact is antici-
pated as a result of the proposed redelineation of the aforementioned
bodies of water. The delineation program provides a framework within
which areas subject to the various Flood Hazard Area Control Act
regulations are determined. These regulations systematically restrict the
scope of permissible development within the delineated area as a means
of preventing and minimizing damage to the area as a result of flooding.
To the extent that flood damage causes an adverse effect on the environ-
ment, this proposal minimizes its potential impact.

AGENCY NOTE: No change in the text of N.J.A.C. 7:13-7.1 is
proposed. Maps and associated flood profiles, showing the location of
the revised delineated flood hazard areas, may be reviewed at the Office
of Administrative Law, Quakerbridge Plaza, Building 9, Quakerbridge
Road, Trenton, New Jersey and at the Bureau of Flood Plain Manage-
ment, 1911 Princeton Ave., Lawrenceville, NJ. In addition, maps of the
proposed delineations have been sent to the Clerks of the affected munici-
palities listed above and to the Planning Boards of the affected Counties.

(a)

Flood Hazard Area Delineation

Delineation of Parts of Saddle River and Various
Tributaries, Ramapo River, Mahwah River, and
Masonicus Brook, and Redelineation of parts of
Saddle River, Coalberg Brook and Tributary,
Sprout Brook, Beaver Dam Brook, Jordan Brook,
and Ho-Ho-Kus Brook in the Passaic River Basin.

Proposed Amendment: N.J.A.C. 7:13-7.1(g)

Authorized By: Richard T. Dewling, Commissioner, Department
of Environmental Protection.

Authority: N.J.S.A. 13:1D-1 et seq. and 58:16A-50 et seq.

DEP Docket No. 059-86-12.

Proposal Number: PRN 1987-51.

A public hearing concerning this proposal will be held on:
February 4, 1987 at 1:00 P.M.
Fair Lawn Municipal Building
8-01 Fairlawn Avenue
Fair Lawn, New Jersey

Submit comments on or before February 19, 1987 to:
Marlen Dooley
Office of Regulatory Services
Department of Environmental Protection
CN 402
Trenton, New Jersey 08540
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The agency proposal follows:

Summary

Pursuant to the Flood Hazard Area Control Act, N.J.S.A. 58:16A-50
et seq., the New Jersey Department of Environmental Protection (Depart-
ment) proposes to amend N.J.A.C. 7:13-7.1, Delineated Floodways, by
the addition of 10 new delineated flood hazard areas and the revision
of seven existing delineated flood hazard areas in the Passaic River Basin.
The rules governing development activities within delineated flood hazard
areas are designed to preserve the flood carrying capacity of New Jersey’s
waterways and to minimize the threat to the public health, safety, and
general welfare caused by flooding. New delineations establish flood
fringe areas in which added flood protection measures may be applied;
revisions to existing delineations further clarify the bounds of such flood
fringe area. )

The Department proposes to amend the regulations by adding new
floodway and flood hazard area delineations of the Saddle River from
the confluence of Ho-Ho-Kus Brook upstream to approximately 525 feet
downstream of Bogert Road; Ho-Ho-Kus Brook from Grove Street,
upstream to the upstream corporate boundary of Ridgewood and
Waldwick, approximately 300 feet downstream from Wyckoff Road;
Sprout Brook from Plaza Way in Paramus upstream to the confluence
of Manning Brook; Manning Brook from its mouth upstream to Van
Binsberger Boulevard in Paramus; Herring Brook from its mouth to
approximately 130 feet upstream of Route 4 in Paramus; Behnke Brook
from its mouth upstream to Midland Avenue in Paramus; Goffle Brook
for the entire reach in Ridgewood, from Rock Road to 130 feet down-
stream of Lake Street; the Ramapo and Mahwah Rivers for the entire
reaches within Mahwah Borough and Masonicus Brook from its mouth
upstream to approximately 60 feet upstream of Constantine Drive.

The proposed delineations are based on existing data from munici-
palities, the State, the Army Corps of Engineers, and federal flood in-
surance studies. The delineations were prepared by engineers under a
contract with the State of New Jersey. The discharges along the Saddle
River were coordinated with the discharges in the federal flood insurance
studies of Paramus and Ridgewood. For the remaining study streams,
existing discharges were used from existing State delineations and federal
flood insurance studies. The flood profiles in Mahwah match existing
profiles; however, slightly higher flood profiles are noted along the Saddle
River and its tributaries above the Garden State Parkway in Rochelle
Park. Differences between the existing and proposed flood profiles are
due to a continuous computer model upstream of the Garden State
Parkway and the original starting conditions used in the Paramus Flood
Insurance study.

The Department also proposes to amend the regulations by redelineat-
ing floodways and flood hazard areas of the Saddle River from its mouth
upstream to the confluence of Ho-Ho-Kus Brook; Coalberg Brook from
its mouth to Route 46; Coalberg Brook Tributary from its mouth up-
stream to Route 46; Sprout Brook from its mouth to Plaza Way in
Rochelle Park; Beaver Dam Brook from its mouth upstream to approx-
imately 250 feet downstream of Van Duren Avenue in Fair Lawn; Jordan
Brook from its mouth to Berdan Avenue in Fair Lawn; and Ho-Ho-Kus
Brook from its mouth upstream to Grove Street for the entire reach along
Glen Rock.

The proposed redelineations reflect findings from improved
hydrological study. Existing hydraulic modeling for the Saddle River was
rerun due to inconsistent flood profiles. Topographic mapping consists
of existing mapping from municipalities, the State, the Army Corps of
Engineers, and federal flood insurance studies.

The proposed redelineations establish increased flood hazard area de-
sign flood elevations for the Saddle River ranging from O to 3 feet;
Coalberg Brook ranging from 0 to .2 feet; Sprout Brook ranging from
0 to .2 feet; Beaver Dam Brook ranging from 0 to 2.7 feet; Jordan Brook
ranging from 0 to 2.4 feet, and Ho-Ho-Kus Brook ranging from 0 to
2 feet. This translates to a commensurate expansion of the size of the
State Flood Hazard Area within the Department’s jurisdiction under the
Flood Hazard Area Control Act. Review of the maps and profiles as-
sociated with this redelineation is recommended.

Social Impact
The proposed delineations indicate floodway and flood hazard areas
where additional flood protection measures will apply in the Passaic River
Basin along the Saddle River and various tributaries, the Ramapo and
Mahwah Rivers, and Masonicus Brook. The proposed delineations will
affect: Paramus Borough, Ridgewood Village, Ho-Ho-Kus Borough,
Waldwick Borough and Mahwah Township in Bergen County.

Interested Persons see Inside Front Cover
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Previously adopted delineations of these studied streams will be super-
seded by this flood plain redelineation. The proposed redelineation will
affect: Wallington Borough, Wood-Ridge Borough, the City of Garfield,
South Hackensack Township, Lodi Borough, Rochelle Park Township,
Saddle Brook Township, Fair Lawn Borough, and Glen Rock Borough
in Bergen County.

Economic Impact

The proposed amendment will have a minor economic impact. Since
the proposed delineations will clearly define the flood hazard area, reduc-
tions in property values could result by restricting future development
in the floodway, and by requiring elevated construction in fringe areas.
Owners of land which falls into the expanded area of the Department’s
jurisdiction will be governed by rules requiring permits for any develop-
ment of land in the flood hazard area. Compliance with Flood Hazard
Area Control Act Regulations, N.J.A.C. 7:13, will have an economic
impact upon those landowners; however, minor property dimunition
would be offset by the saving to governmental bodies and to homeowners
due to little or no future rehabilitation and rescue expenditures from flood
damage in the delineated areas.

Environmental Impact
No adverse environmental impact is anticipated as a result of the
proposed delineations and redelineations of the aforementioned bodies
of water. To the extent that this proposal causes any environmental
impact, such impact will be a positive one. The proposed delineations
and redelineations reflect new modeling data and are intended to ensure
that development is restricted in flood-prone areas.

Full text of the proposal follows (additions indicated in boldface
thus).

7:13-7.1 Delineated Floodways

(a)-(f) (No change.)

(g) A list of delineated streams in the Saddle River follows:

1. (No change in text.)

2. Saddle River, Ho-Ho-Kus
Brook, Sprout Brook, Manning
Brook, Herring Brook, Behnke
Brook, Goffle Brook, Ramapo and
Mahwah Rivers, Masonicus Brook

Saddle River from the Con-
fluence of Ho-Ho-Kus Brook
upstream to approximately
525 feet downstream of
Bogert Road; Ho-Ho-Kus
Brook from Grove Street,
upstream to the upstream
corporate boundary of
Ridgewood and Waldwick,
approximately 300 feet
downstream from Wyckoff
Road; Sprout Brook from
Plaza Way in Paramus up-
stream to the confluence of
Manning Brook from its
mouth upstream to Van
Binsberger Boulevard in
Paramus; Herring Brook
from its mouth to approx-
imately 130 feet upstream of
Route 4 in Paramus; Behnke
Brook from its mouth to
Midland Avenue in Para-
mus; Goffle Brook for the
entire reach in Ridgewood,
from Rock Road to 130 feet
downstream of Lake Street;
the Ramapo and Mahwsah
Rivers for the entire reaches
within Mahwah Borough and
Masonicus Brook from its
mouth upstream to approx-
imately 60 feet upstream of
constantine Drive.

(h)-(1) (No change.)

AGENCY NOTE: The proposed delineations will require additions to
the text of N.J.A.C. 7:13-7.1. The proposed redelineations will require
no change in the text of N.J.A.C. 7:13-7.1 since only a revision of the
flood hazard area delineation map is required.
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All relevant information and documents are available for inspection
during normal working hours at the Office of the Bureau of Flood Plain
Management, 1911 Princeton Avenue, Trenton, New Jersey.

In addition, maps of the proposed delineations and redelineations have
been sent to Clerks of the affected municipalities and to the Bergen
County Engineering Department. Maps are also available for inspection
during normal working hours at the Office of Administrative Law,
Quakerbridge Plaza, Building 9, Trenton, New Jersey.

(a)
DIVISION OF SOLID WASTE MANAGEMENT
Solid Waste Facilities: Records

Proposed Amendment: N.J.A.C. 7:26-2.13

Authorized By: Richard T. Dewling, Commissioner, Department
of Environmental Protection.

Authority: N.J.S.A. 13:1E-1 et seq.

DEP Docket Number: 061-86-12.

Proposal Number: PRN 1987-53.

Submit comments by February 19, 1987 to:
Roger S. Haase
Office of Regulatory Services
Department of Environmental Protection
CN 402
Trenton, N.J. 08625

The agency proposal follows:

Summary

The New Jersey Department of Environmental Protection (the Depart-
ment) is proposing to amend the record keeping requirements for solid
waste facilities, promulgated at N.J.A.C. 7:26-2.13, to accurately reflect
the original intent of the rule. The Department’s original intent was for
the rule to apply to all solid waste facilities except for those which were
specifically exempted. However, the rule as presently written does not
encompass all those types of solid waste facilities. The proposed amend-
ment will provide the Department with the broad authority that was
originally intended by making the rule applicable to all solid waste facili-
ties not exempted by N.J.A.C. 7:26-2.13(d).

Social Impact

The social impact of the proposed amendment will be a beneficial one.
There will be a positive social impact because the change will afford the
Department control over additional solid waste facilities. The records to
be maintained by the newly included facilities will enable the Department
to more accurately monitor the waste flow requirements set forth at
N.J.A.C. 7:26-6. Therefore, any existing facilities which have in the past
been able to bypass the requirements of the rule will now be required
to comply.

Economic Impact

The Department, at the time it proposed the present wording of the
rule, determined that the cost associated with the record keeping require-
ments would have a minor impact on the overall cost of operating a solid
waste facility. Therefore, only a slight additional cost will be incurred
by those few solid waste facilities which presently do not maintain the
records required by the current rule. As such, the proposed amendment
will have little effect on the overall cost of solid waste disposal.

Environmental Impact
The net environmental impact of the proposed amendment will be
positive. With the Department’s additional control over the flow of solid
waste in the State, planning for disposal will be more effective. Solid waste
facilities will be more watchful of the types of wastes received at their
facilities and thus will help prevent pollution of the environment.

Full text of the proposal follows (additions indicated in boldface thus;
deletions indicated in brackets [thus]).

7:26-2.13 [Sanitary landfills, resource recovery facilities and transfer
stations; records] Solid waste facilities; records
(a) [Sanitary landfills, resource recovery facilities and transfer stations]
Each solid waste facility permittee shall maintain a daily record of wastes
received. The records shall include:
1.-7. (No change.)
(b)-(1) (No change.)
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(b)
THE COMMISSIONER

Certificate of Need: Intermediate Adult and Special
Psychiatric Bed Standards

Proposed New Rules: N.J.A.C. 8:43E-5

Authorized By: Molly Joel Coye, M.D., M.P.H., Commissioner,
Department of Health (with approval of the Health Care
Administration Board).

Authority: N.J.S.A. 26:2H-5 and 26:2H-8.

Proposal Number: PRN 1987-46.

Submit comments by February 19, 1987 to:
Robert Fogg, Assistant Chief
Health Planning Services
Department of Health
Room 604
CN 360
Trenton, New Jersey 08625-0360

The agency proposal follows:

Summary

The Department of Health is responsible for establishing rules govern-
ing the planning and certification of need for hospital and related health
care facility services. Currently, no rules exist specifically addressing
inpatient Intermediate and special psychiatric programs, although the
need for such criteria is discussed in the February 1986 update of the
New Jersey State Health Plan. A rule prohibiting acceptance of Certificate
of Need applications for such services until adoption of new criteria was
adopted in October 1985 (N.J.A.C. 8:33). In developing these proposed
rules, the Commissioner obtained the recommendations of the Statewide
Health Coordinating Council (SHCC), its Plan Development and Im-
plementation Committee and a special SHCC Psychiatric Bed Task
Force.

The purpose of the proposed new rules is to establish criteria for the
review of Certificate of Need applications for the establishment of Inter-
mediate Adult and Special psychiatric beds in licensed hospitals in the
State of New Jersey. The rules contain a methodology for estimating the
need for such beds on a county and statewide basis, and establish stan-
dards and guidelines regarding planning concerns such as cost effective-
ness, continuity of care, accessibility, quality and the endorsement by
county and state mental health authorities.

Social Impact

N.J.S.A. 26:2H-1 et seq. (as amended) recognizes as *‘public policy of
the State that hospitals and related health care providers of the highest
quality, of demonstrated need, efficiently provided and properly utilized
at a reasonable cost are of vital concern to the public health. In order
to provide for the protection and promotion of the health of the inhabi-
tants of the State, promote the financial solvency of hospitals and similar
health care facilities and contain the rising cost of health care services,
the State Department of Health . . . Shall have the central, comprehensive
responsibility for the development and administration of the State’s policy
with respect to health planning, hospital and health care services, and
health facility cost containment programs. . ."”

The updated New Jersey State Health Plan recognizes the under-
utilization of inpatient beds, specialty services, and expensive equipment
as an important factor coantributing to the increased costs of health care.
Regionalization of specialty services and equipment is viewed as an im-
portant mechanism for promoting health by improving the capabilities
of services and quality offered, by improving the solvency of hospitals
offering these expensive services, and by containing the rising cost of
health care services.

The proposed rules are intended to promote the provision of an alterna-
tive level of care to the already established adult acute psychiatric beds.
It is intended for adults who are experiencing an acute episode of a
psychiatric disorder and who require a comprehensive and specialized
treatment program that cannot be fully provided within a short term acute
psychiatric setting. It is the intent of these regulations to improve the
continuity and accessibility of care by establishing this appropriate and
cost effective level of care as part of a unified system of mental health
care at the community level. Referral agreements with providers of acute
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psychiatric services, community mental health agencies, as well as with
State and County psychiatric hospitals are required, while the involve-
ment of these agencies and local mental health planning authorities in
program development is promoted.

Economic Impact

In 1985, there were 1,123 acute psychiatric beds in general hospitals
and 389 in special psychiatric hospitals. The average length of stay in
these beds was 13.6 days, while occupancy was approximately 71 percent.
These regulations are intended to address services for adults who require
a specialized treatment program that cannot be fully provided within the
short term acute bed setting. Admissions to intermediate and special
psychiatric beds are intended to have an average length of stay which
is less than 45 days. Approximately 18 letters of intent to apply for
Certificates of Need for this level of service have been received by the
Department of Health, which in total would create 1,200 new beds at
an estimated cost of $150 million statewide. The methodology proposed
in these regulations will limit initial development of intermediate adult
services to approximately 100 beds statewide and expansion of special
psychiatric services to 60 beds statewide. It is expected that the rules
would have the impact of allowing the creation of a needed community
treatment modality only in areas of demonstrated need, and would
promote cost effectiveness through mechanisms such as encouraging con-
version of existing hospital bed capacity. It is anticipated that the
provision of this service at the community level will allow certain savings
at County and State hospitals.

Full text of the proposed new rules follows:

SUBCHAPTER 5. INTERMEDIATE ADULT AND SPECIAL
PSYCHIATRIC BEDS

8:43E-5.1 Scope

The New Jersey Department of Health currently licenses and regulates
inpatient psychiatric beds as provided in licensed general and special
hospitals throughout the State. These rules address the addition or estab-
lishment of licensed psychiatric beds which will be classified as Intermedi-
ate Adult Psychiatric Beds or Special Psychiatric Beds in any existing or
proposed licensed hospital in New Jersey. The rules do not apply to
facilities proposing to establish Adult Closed Acute Psychiatric Beds or
other psychiatric services for which existing planning regulations are in
effect.
8:43E-5.2 Submission of certificate of need applications

Applications for establishment of new Intermediate Adult or Special
Psychiatric Beds will be under batching procedures as determined by the
Department and under policies and procedures set forth in N.J.A.C. 8:33.
The schedule shall be as follows:

Deadline for

Actual Submission Cycle Begins
May 1 June 15
November 1 December 15

8:43E-5.3 Definitions

The following words and terms, when used in this subchapter, shall
have the following meanings unless the context clearly indicates other-
wise.

*““Adult closed acute psychiatric unit” means a separate and locked unit
of inpatient beds in a New Jersey hospital specifically designated for the
provision of intensive treatment services for persons experiencing an acute
episode of a primary or secondary psychiatric disorder which accepts and
treats individuals under an involuntary commitment order and may also
admit patients to the unit under voluntary commitment status. Ad-
missions to the unit have an average length of stay of thirty (30) days
or less.

“Adult open acute psychiatric beds” means licensed psychiatric beds
in a designated and separate unit of a New Jersey hospital, for the
provision of intensive evaluation, stabilization, and treatment of persons
who are experiencing an acute episode of a psychiatric disorder. Ad-
missions to the unit have a length of stay which is generally 30 days or
less. (See N.J.A.C. 8:43E-2.1 et seq.)

“Average length of stay (ALOS)” means total patient days on a service
or unit divided by total admissions, exclusive of in-hospital transfers.

“Children’s acute psychiatric beds’ means any separate unit or facility,
or sub-unit of an existing licensed psychiatric unit or facility, established
for the provision of intensive treatment and rehabilitation of individuals
under the age of 18, who are experiencing an acute episode of a psychiatric
disorder. (See N.J.A.C. 8:43E-4.1 et seq.)

Interested Persons see Inside Front Cover
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“Department” means the New Jersey Department of Health.
“Emergency/Screening mental health services” means a designated or

discrete program of psychiatric crisis intervention, evaluation, treatment

and referral services available on a 7-day, 24-hour basis to individuals
experiencing an acute psychiatric crisis within a defined service area.
“Guidelines’ means those general factors to be considered in applying
a given standard, or to guide decision-making in areas for which specific
standards are not available or would not be appropriate.
“Intermediate adult psychiatric beds” means licensed psychiatric beds
in a separate and designated area in a New Jersey Hospital which provides
intensive psychiatric evaluation and treatment services as part of a com-
prehensive psychiatric and psychosocial rehabilitation program, and
which are appropriate for individuals aged 18 and above who are ex-
periencing an acute episode of a psychiatric disorder and who require
a comprehensive and specialized treatment program that cannot be fully
provided within a short-term acute psychiatric setting. Admissions to the
Intermediate Psychiatric unit or facility have an average length of stay
which is generally greater than the average length of stay for Adult Open
Acute Psychiatric Units in New Jersey and less than 45 days.
“Mental health service area” means a designated area of the state
approved by the New Jersey Department of Human Services as a primary
catchment area for community mental health service delivery.
“Special Psychiatric Beds’ means licensed psychiatric beds within any
separate unit or section of a licensed New Jersey Hospital which are
utilized for the treatment of an identified target population of any age
demonstrated to require a specialized program of treatment for acute
psychiatric disorders. Examples include units designated to provide ser-
vices to persons with eating disorders, geriatric services and with dual
psychiatric/substance abuse diagnoses. Admissions to the Intermediate
Psychiatric unit or facility will have an average length of stay which
reflects the level of active medical care for each category of Special
Psychiatric Bed but should, as a guideline, be less than 60 days.
“Standards” means the specific requirements that applicants must
satisfy in developing applications for certificate of need approval. Stan-
dards address measurable characteristics that such applications must
meet.

8:43E-5.4 Minimum size of facilities and nursing units

(a) The minimum number of beds that may be established in a single
free-standing facility is 60. These may include any inpatient psychiatric
service as well as residential alcohol beds, where at least 50 percent of
licensed beds are psychiatric. Approval of residential alcoholism services
beds shall be governed by N.J.A.C. 8:33K1.1 et seq. and such beds shall
be licensed as residential alcoholism services beds by the Department.

(b) The Department may consider exceptions to (a) above when the
applicant demonstrates that at a lower capacity, reimbursement rates will
be within 110 percent of the average SHARE rates for existing New Jersey
intermediate psychiatric beds as determined by the Department;

(c) Minimum size of Intermediate Adult nursing units shall be 20 beds.

(d) Minimum size of Special Psychiatric nursing units shall be 12 beds.

(e) The minimum number of total inpatient psychiatric beds in any
general hospital proposing to establish Intermediate Adult or Special
Psychiatric beds shall be 32 at the conclusion of the project. An exception
may be considered by the Department for those applicants who demon-
strate that the applicant has provided a written affiliation agreement with
an existing provider of adult open acute psychiatric services in its primary
service area which in combined total (proposed and existing) meets the
minimum 32 bed requirement. It shall be demonstrated that the current
provider of adult open acute psychiatric services does not have the avail-
able licensed bed capacity to convert existing underutilized acute care
beds (e.g., pediatrics, obstetrics, medicai-surgical, etc.) as evidenced by
occupancy levels in services below the minimum standards set within the
Hospital Policy Manual (N.J.A.C. 8:43-3.1), or that the affiliate hospital
does not have an appropriate physical plant necessary for Intermediate
Adult or Special Psychiatric Services.

(f) The Affiliation Agreement as required in (e) above shall contain
the following elements:

1. Agreement for joint medical staff arrangements for all psychiatric
services provided within the two hospitals;

2. Procedures for transfer of patients, including eligibility criteria,
transportation arrangements, and financial liabilities;

3. Arrangements for sharing of professional subspecialities, training
activities, purchasing, and/or other related resources necessary to
provision of psychiatric services in order to maximize economies in the
delivery of care between the two institutions.
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8:43E-5.5 Bed need

(a) Each applicant for Intermediate Adult Psychiatric Beds shall dem-
onstrate the need for additional bed capacity in its area through appli-
cation of the Intermediate Adult and Special Psychiatric bed need meth-
odology in (b) below.

(b) Intermediate Adult Psychiatric Bed Need by County shall equal:

Step Calculation

1. Projected Admissions per 100,000 population x Projected Popu-
lation, Target Year x Average Length of Stay = Projected Inter-
mediate Adult Patient Days = (1)

2.  [Total, step (1) + 365] = Average Daily Census + .80 = Bed Need
at 80 percent Occupancy = (2)

3. (2)-(Existing Intermediate Adult Bed Capacity) = New Bed Need

(c) For purposes of this section, the following shall apply:

1. Projected admissions shall be derived by averaging the total New
Jersey Intermediate Adult Psychiatric Admissions per 100,000 adult popu-
lation and estimated U.S. Intermediate Adult Psychiatric Admissions per
100,000 aduit population based on the latest official data available to the
Department.

2. Population Age 18 and above by County shall be defined by New
Jersey Department of Labor projections, Economic/Demographic
method.

3. Target Year shall be the year five years beyond the date of need
calculation, utilizing N.J. Department of Labor projections, Econ-
omic/Demographic model.

4. Average Length of Stay shall be defined as mean length of stay,
New Jersey Intermediate Adult Psychiatric units, averaged with mean
length of stay, U.S. Intermediate Adult Psychiatric units based on the
latest data available to the Department.

5. Existing capacity shall equal [Effective Intermediate Adult Psy-
chiatric bed use by county (based on patient origin data)] + [Projected
beds by county of origin (C/N approved Intermediate Adult Psychiatric
Beds—year two)].

(d) No additional beds may be jusitified in an application through the
projection of admissions of New Jersey residents diverted from out-of-
state psychiatric facilities providing Intermediate Adult or Special Psy-
chiatric services.

(e) An exception to the bed need requirement may be considered by
the Department when the applicant has demonstrated that when the
establishment of beds is for the purpose of serving patients who tra-
ditionally have been admitted to a State or County Psychiatric Hospital,
where need has been demonstrated for Intermediate Psychiatric Unit
Services. This shall be documented by an affiliation agreement with the
State or County Psychiatric Hospital, which shall be attached to the
application. Need for the proposed number of beds shall be documented
through application of the methodology which follows:

. Formula

]

(Total State and/or x (Expected Percent

County Psychiatric of Admissions)

Hospital Admissions)

M x (Statewide ALOS, Intermed. = (2) Projected
Adult Psychiatric Beds) Patient Days

(2) + 365 = (3) Average Daily Census

(3) x (2 - .80) = Bed Need, 80 percent Occupancy

2. For purposes of this subsection, the derivation of formula compo-
nents shall be as follows:

i. Total State or County Psychiatric Hospital Admissions shall be the
total of first and readmissions to the State Psychiatric Hospital and/or
County Psychiatric Hospital from the proposed service area of the appli-
cant facility. The most recent 12 month period of which data has been
published by the N.J. Department of Human Services shall be utilized
in application of this methodology.

ii. Expected Percent of Admissions shall be that proportion of total
State or County Psychiatric Hospital Admissions which, based upon
written admissions criteria and projected referral agreements contained
within the Certificate of Need application, may be demonstrated to be
potential patients of the proposed new Intermediate Adult Psychiatric
beds. This shall be further verified by a written agreement with the State
and/or County Psychiatric Hospital, and with the designated Inpatient
Screening Program(s) in the proposed service area, each containing an
estimate of diverted admissions.

iii. Statewide Average Length of Stay (ALOS), Intermediate Aduit
Psychiatric Beds, shall be the mean length of stay of all licensed Inter-

(1) Projected
Admissions
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mediate Adult psychiatric units, for the last full calendar year available
to and published by the Department.

(f) Each applicant proposing the establishment of Special Psychiatric
beds shall be an existing provider of, or propose to provide within the
Certificate of Need application, Adult Open Acute, Intermediate Adult,
or Children’s Psychiatric beds. Each applicant shall justify the need for
Special Psychiatric beds through applicable methodologies as contained
in this section and through provision of the following documentation:

1. An analysis of the availability and utilization of existing resources
in New Jersey and in proposed service area presently serving these popu-
lations, and a demonstration that the proposed special psychiatric unit
will not unnecessarily duplicate these resources. All such existing inpatient
units in the proposed service area serving the identified target population
must have an occupancy rate exceeding 85 percent during the last 12
month period for which data has been reported to the Department. An
exception may be considered where the proposed unit, in comparison to
existing resources, will provide services in a manner achieving both signifi-
cant cost savings to consumers and/or significant accessibility improve-
ments to the medically indigent population.

2. A description of alternative settings and treatment models that are
currently utilized for the provision of psychiatric services to the identified
target population in New Jersey and nationally, and a justification of the
need to utilize an inpatient setting to accomplish treatment goals. No
special psychiatric program will be approved where the use of alternative,
less costly settings or models of care is determined to be available for
the appropriate and effective treatment of the identified target population.

3. Projected average length of stay must be demonstrated to be clinical-
ly appropriate through analysis of current length of stay data in facilities
treating similar populations in New Jersey, if any, or nationally.

4. Projected numbers of admissions to the proposed special psychiatric
beds must be justified through:

i. An analysis of current rates of admission to facilities treating similar
populations in New Jersey, if any, or nationally.

ii. Identification of major referral sources and documentation through
letters of support of the numbers of patients who would be likely to be
referred on an annual basis if the proposed service was established.

(g) In evaluating the applications for Special Psychiatric beds, the
Department shall take into consideration the statewide need for such
services as delineated in Appendix A.

(h) When the application is for the purpose of increasing existing
Intermediate Adult or Special Psychiatric Bed capacity, the applicant
must additionally demonstrate the following:

1. Occupancy rates for the previous 24 months shall have exceeded 90
percent. At the proposed new capacity, it must be demonstrated that
occupancy will exceed 85 percent within two years of operation.

2. Average length of stay shall not exceed 110 percent of ALOS in
existing Intermediate Adult or Special psychiatric beds, based on data
reported to the Department for the previous calendar year.

iii. A discharge planning system which has effectively reduced length
of stay to the most efficient, clinically appropriate level shall be demon-
strated to be in operation. Referral agreements for follow-up care shall
be attached to the Certificate of Need application.

(i) Existing psychiatric facilities seeking to expand through establishing
special psychiatric services shall meet criteria identified in (f), (g) and (h)
above; and additionally shall demonstrate need through the following
documentation:

1. Numbers of target population patients admitted during the previous
two calendar years, their average length of stay, and patient days.

2. Numbers of target population patients referred but not accepted
during the last two calendar years, and an explanation of their disposition;
and

3. Justification of the need to utilize a separate unit and program for
the treatment of the target population.

(j) County Psychiatric Hospitals with existing licensed Psychiatric beds
seeking to designate all or a portion of beds as Intermediate Adult or
Special Psychiatric without a change in licensed bed capacity shall contact
the Department for a determination of Certificate of Need requirements.
Without prior notification of and approval by the Department, no such
beds shall be considered for planning purposes as Intermediate Adult or
Special Psychiatric beds. Where a Certificate of Need is determined
necessary, all criteria in these regulations shall be satisfied.

(k) General Hospitals seeking to establish Intermediate Adult or
Special Psychiatric Beds through conversion of existing acute care bed
capacity shall meet the following criteria:
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1. The hospital shall, directly or indirectly through Affiliation Agree-
ment as required in N.J.A.C. 8:43E-5.4(e) and (f), provide the following
services:

i. Adult Open Acute Psychiatric inpatient services,

ii. An Emergency/Screening mental health program.

iii. Community mental health services, including outpatient and partial
care services, as defined in the rules and regulations governing community
mental health services (N.J.A.C. 10:37) under the Community Mental
Health Services Act (N.J.S.A. 30:9A). An exception will be permitted to
hospitals not providing these services, where written affiliation agree-
ments exist and the CMHC(s) within the proposed service area provides
evidence of support for the project.

2. The proposed facility shall demonstrate availability of appropriate
and sufficient floor space necessary to meet Physical Plant Standards for
free-standing psychiatric hospitals as defined by the Joint Commission
on Accreditation of Hospitals (JCAH). Access to outdoor or indoor
facilities for physical exercise shall be available.

(I) No application requesting establishment of a separate designated
number of beds for the provision of psychiatric inpatient services to
adolescents or children shall be approved under provisions of these rules.
All such requests shall be subject to the standards and criteria contained
in NJA.C. 8:43E-4.1 et seq.

(m) Facilities requesting approval of Special Psychiatric Beds to serve
patients with dual Substance Abuse/Psychiatric diagnoses shall demon-
strate need based on treatment solely of individuals meeting the Mentally
Il Chemical Abuser (MICA) clinical criteria which follow:

1. MICA client must have a major psychiatric diagnosis as defined in
DSMIII (Revised); Diagnosis must be made free of chemical abuse and
abstinence syndrome; and,

2. MICA client must have a chemical dependence diagnosis as defined
in DSMIII (Revised); and,

3. MICA client must have a chronic or relapsing history of both a
major psychiatric disorder and chemical dependency, and have;

1. Experienced one or more psychiatric inpatient care episodes;

ii. Experienced regular problems of chemical abuse of at least one
month’s duration such that it brings client into treatment; and,

4. MICA client must show significant functional impairment in the
areas of self-care, socialization, and employment. For example, a Global
Level of Functioning equal to or less than five; and unable to function
without assistance in community.)

(n) For purposes of this Section, the term Mentally Il Chemical
Abuser (MICA) means individuals who have had or are presently demon-
strating significant symptoms of severe psychopatology of a chronic or
relapsing course. Specifically, this would include psychatic disorders such
as schizophrenic disorders, paranoia and some with atypical paranoid
disorder, schizoaffective disorders and some with recurrent major affec-
tive disorder. Also included would be the more severe personality dis-
orders such as those within the borderline spectrum of borderline
narcissistic and histrionic personality disorders plus those within
schizophrenic spectrum of schizotypal and schizoid personality disorders.
Also included would be certain organic mental disorders with psychotic
symptoms such as those related to seizure disorders and chronic residual
of drug toxicity. In general, individuals so designated have been severely
psychiatrically disabled for at least six months, This disability is to the
extent that they have not been able to sustain gainful employment, ade-
quately care for themselves, or maintain meaningful relationships due to
symptoms of their psychiatric disorder without assistance.

(o) The MICA term is being used to designate those mentally ili
patients as described in (n) above who meet the criteria for chemical
dependence (significantly increased tolerance or withdrawal symptoms).
There must be documented evidence of repetitive interference with a
person’s functioning as a result of chemical abuse for at least one month’s
duration for dependency to be diagnosed.

Unless there is a previous psychiatric history with objective symptoms
at a time when there was no significant chemical abuse, there should be
a minimum of two weeks of complete abstinence before other psychiatric
diagnoses are made in a chemical abuser. Various studies, including
neuroendocrine, have shown to take at least two weeks of abstinence for
homeostasis to be reestablished.

(p) The MICA definition excludes the mentally ill person who drinks
moderately in a non-pathological manner and might rarely become intox-
icated. It also excludes chemical abusers who are depressed or anxious
as a result of their abstinence or who experience chaotic lives and adjust-
ment disorders related to their chemical abuse.
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8:43E-5.6 Admissions criteria

(a) Admissions criteria and/or policies must be developed by the fa-
cility and included as part of the Certificate of Need application.

(b) Written admissions criteria should, at a minimum, address the
following:

1. Diagnostic and other patient characteristics or factors both accep-
table and not acceptable for admission.

2. For those individuals deemed ineligible for admission to the facility,
a description of referral procedures to a more appropriate facility.

3. Policy on acceptance of individuals without or with limited ability
to pay for treatment.

4. Policy on acceptance of individuals with Medicaid and Medicare
insurance coverage.

(c) The applicant shall provide assurance that the facility or parts
thereof, will request designation as a “Mental Hospital’’ under N.J.S.A.
30:9, and will accept involuntarily committed patients.

(d) The admissions policy must assure that priority will be given to:

1. Individuals who have previously received psychiatric inpatient treat-
ment and/or who have severe, incapacitating psychiatric disorders.

2. Individuals whose treatment needs cannot appropriately be satisfied
in Adult Open Acute Psychiatric Beds or other alternative treatment
settings of a less intensive nature.

3. Individuals who meet the clinical criteria for civil commitment.

4. Individuals with special treatment needs unavailable in community-
based inpatient or ambulatory care settings.

8:43E-5.7 Accessibility of care

(a) A minimum of 10 percent of occupied beds shall be utilized for
medically indigent patients within all Intermediate and Special Psychiatric
units. Within the 10 percent, a minimum of 5 percent must be available
for free care to individuals under the criteria contained in categories A
and B of the Hill-Burton Act regulations (42 CFR 124.501 et seq.), with
the balance available to individuals under partial pay or free care arrange-
ments. For existing facilities seeking to add beds, this requirement must
be met on a hospital-wide basis at the completion of the project and prior
to licensure of the new beds. The Department may consider exceptions
to this requirement for facilities who demonstrate a significant financial
hardship based on the case mix of patients by payer source, where such
exception is requested within the Certificate of Need application.

(b) Access to services by patients with insurance coverage from all
primary payer sources shall be demonstrated in the proposed or existing
case-mix of the facility. This shall be documented by data or admissions
policies providing that a minimum of 50 percent of the patient case-mix
shall be medically indigent or covered by non-investor owned insurance
carriers, including Medicaid, Medicare, and Blue Cross/Blue Shield. For
existing facilities, this requirement must be met on a hospital-wide basis
at the completion of the project and prior to licensure of the new beds.

(¢) The applicant shall assure that it has a treatment policy whereby
no patient will be discharged prior to the completion of treatment as a
result of the inability to pay, except based on choice by the patient or
the patient’s family. Existing facilities shall document implementation of
this through providing average length of stay by payer source.

(d) The applicant shall assure that individuals previously hospitalized
in either a State or County psychiatric facility will not be denied ad-
mission to the unit solely because of such previous hospitalization.

(e) The applicant shall assure that individuals with a single diagnosis
of alcoholism or drug abuse shall not be accepted for treatment in the
psychiatric unit. Referral agreements with appropriate facilities desig-
nated for substance abuse treatment must be in evidence. Admission of
patients with dual diagnoses of substance abuse and psychiatric disorders
are acceptable for admission where an applicant demonstrates availability
of appropriate clinical services for this population.

(f) The applicant shall assure compliance with all applicable Civil
Rights and non-discrimination requirements of federal and New Jersey
law.

(g) All applicants approved for Intermediate and Special Psychiatric
beds shall submit an annual report documenting compliance with these
accessibility requirements. The Department may assess licensure penalties
for non-compliance with Certificate of Need conditions, in accordance
with N.J.A.C. 8:43B-1.7(f).
8:43E-5.8 Continuity of care

The applicant shall demonstrate evidence that written referral agree-
ments will be established with general hospitals providing psychiatric
inpatient units, community mental health agencies, and State or county
hospitals in the proposed service area.
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8:43E-5.9 Average length of stay—Intermediate Adult Services

Projected average length of stay (ALOS) in facilities proposing new
Intermediate Adult Psychiatric Beds shall not exceed 110 percent of
ALOS of all existing comparable units in either the state, as reported
in the full last calendar year of data available to the Department, or in
appropriate national data, whichever is lower.

8:43E-5.10 Clinic services

The applicant shall demonstrate that all patients, regardless of the
ability to pay, shall have arrangements provided for follow-up care on
an outpatient basis. The applicant shall assure availability of outpatient
clinic services necessary to meet the needs of patients who are unable
to utilize community mental health centers or private practitioners, except
where the hospital is geographically inaccessible for outpatient care to
such patients.

8:43E-5.11 Impact on area psychiatric units

(a) Occupancy rates in all existing Intermediate Adult Psychiatric
Units impacted by the proposed new units or facility shall exceed 85
percent prior to the approval of additional Intermediate Adult psychiatric
beds. In determining “‘impact”, the review process may consider such
issues as geographic accessibility, economic and/or financial efficiencies,
referral patterns, commitment to serve the indigent, and quality of ser-
vices offered.

(b) Occupancy rates of all comparable Special Psychiatric Units im-
pacted by the proposed new facility or unit shall exceed 80 percent prior
to the approval of additional Special Psychiatric Beds.

(c) The applicant shall demonstrate through its Admissions Policy that
the proposed bed addition will not negatively impact utilization of exist-
ing Adult Open Acute Psychiatric Units in the proposed service area by
inappropriately admitting patients whose condition requires a less in-
tensive level of care. Submission of statements from affected hospitals
indicating support or no projected impact shall be considered evidence
in demonstrating compliance with this rule.

8:43E-5.12 Treatment programs and staffing patterns

(a) The proposed treatment program and staffing pattern by service
must be identified within the Certificate of Need application. All appli-
cants for Intermediate Adult and Special Psychiatric Beds shall demon-
strate the ability to comply with state psychiatric licensure standards as
well as the current JCAH Standards as applicable to psychiatric facilities
and units. Applicants shall demonstrate the availability of a full range
of treatment modalities and staffing disciplines with the capacity to offer
a multi-disciplinary treatment planning approach.

(b) Treatment programs and staffing patterns for special purpose psy-
chiatric units shall be fully described and clinical appropriateness justified
within the Certificate of Need application.

(c¢) Treatment programs, staffing patterns, and services planned for
involuntarily committed patients shall be described.

(d) Applicants proposing Special Psychiatric beds to serve patients
with dual psychiatric/substance abuse diagnoses shall have policies and
procedures related to detoxification.

8:43E-5.13 Costs

(a) The projected SHARE reimbursement rate and projected per diem
charged to private pay patients and commercial insurors shall be
provided. Sufficient detail to determine the basis for these projections
shall be made available to the Department.

(b) The projected rates must be determined reasonable by the Depart-
ment in comparison to average per diem rates of existing New Jersey
facilities providing Intermediate Adult Psychiatric Services within two
years of operation.

(c) The method of physician billing to patients shall be detailed within
the Certificate of Need application. Any physician costs included in the
per diem rates shall be itemized and the projected charges identified.

(d) All ancillary and clinical support services which may be routinely
provided to and charged to patients shall be detailed within the Certificate
of Need application. A list of laboratory test required upon admission
shall be provided. No project shall be approved unless all mandatory
laboratory and diagnostic tests as required by the facility are justified
as medically necessary by the applicant.

(e) The policies and procedures for informing patients of the charges
for care prior to or upon admission must be detailed within the Certificate
of Need application.

(f) The number of single-bedded rooms must be itemized and justified.
8:43E-5.14 Capital financing

Financing of hospital construction, modernization/renovation, or
major moveable equipment projects requires a minimum equity contribu-
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tion from the hospital of at least 15 percent of total project costs, includ-
ing all financing and carrying charges.

8:43E-5.15 Physical environment

The design of the facility shall within reasonable construction cost
guidelines and consistent with applicable life-safety and BOCA codes,
provide the most appropriate and least restrictive clinical environment
to meet treatment goals. A floorplan or line drawings of the proposed
new facility or unit(s) shall be attached to demonstrate compliance with
these rules and consistency with the proposed treatment program.

8:43E-5.16 Local endorsement guidelines

The applicant shall document evidence of local support for the project
in the proposed service area by submitting letters of endorsement from
recognized mental health service delivery agencies, including State and/or
County funded community mental health agencies, and general hospitals
providing psychiatric inpatient services.

8:43E-5.17 Standards regarding County Mental Health Board review

The County Mental Health Board(s) of the service area proposed to
be served by the applicant shall be provided with a copy of the Certificate
of Need application for their formal action at the time of submission to
the Department. A letter of endorsement from the Board(s) or its Admin-
istrator reflecting Board action shall be considered a significant factor
in assessing local need for the project. County Mental Health Board
comments shall be forwarded to the Department of Health, Health Sys-
tems Agencies, and to the Division of Mental Health and Hospitals in
a timely manner consistent with Certificate of Need procedures identified
at N.J.A.C. 8:33.

8:43E-5.18 New Jersey Department of Human Services endorsement

The Department of Human Services shall review every application for
Intermediate and Special Psychiatric Beds. This review will be based upon
the criteria contained within these reguiations. A statement of non-en-
dorsement by the Department of Human Services may constitute a reason
for denial by the Department of Health.

8:43E-5.19 Data

Each applicant shall assure that such utilization data as required by
the Department in order to implement the planning assessments necessary
under these regulations will be provided.

8:43E-5.20 Competitive Review

(a) Where the need in a service area for additional Intermediate Adult
and/or Special Psychiatric Beds has been demonstrated, and more than
one applicant has filed a Certificate of Need to establish such services,
the Department may approve only the number of applications necessary
to provide the estimated number of beds needed in the area. In making
a determination, the Department will give priority to the applicant or
applicants who, relative to all other projects, most clearly demonstrate
the fullest level of compliance with the following criteria:

1. Full compliance with all standards and guidelines in these rules.

2. The highest level of access to services by the medically indigent and
by persons under cost-based insurances.

3. Implementation in the most cost effective and efficient manner,
measured by capital costs, projected per diem charges, and reduction of
excess acute care bed capacity in the area.

4. Closest conformity to the need for Intermediate Adult and Special
Psychiatric Beds in the area.

5. Provision of the highest level of quality in the proposed clinical
programs.

6. The endorsement of the Health Systems agencies, County Mental
Health Board(s), and mental health providers in the proposed service
area.

APPENDIX A

Guidelines for Special Psychiatric Bed Need

Need for Special Psychiatric Beds must be demonstrated under the
criteria identified at N.J.A.C. 8:43E-5.5(f), within an overall statewide cap
based on the following methodology:

The total number of Special Psychiatric Beds that may be approved
statewide shall not exceed the statewide cap excpet where all existing beds
within a sub-category of special beds have been operating in excess of
90% occupancy for at least 12 months. The statewide cap shall be calcu-
lated as follows:

1. Total psychiatric target beds is calculated as 28 beds per 100,000
population, projection year'

2. Total psychiatric target beds less total supply ? x [.38] * x [.45] ¢
= Estimated bed need target, Special Psychiatric beds
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Notes:

'Projection year shall be five years forward from the year of calculation.
Population shall be official NJ Department of Labor estimates, Econ-
omic-Demographic Mode!

*Total supply, N.J. shall equal the current number of existing and C/N
approved Adult Open Acute, Intermediate Adult and Special Inpatient
Screening, and Adult Closed Psychiatric Beds as defined under Depart-
ment regulation in licensed New Jersey hospitals.

‘Estimated proportion of Intermediate/Special Psychiatric beds in total
psychiatric inpatient bed supply, U.S. Based on most recent National
Institute of Mental Health data, utilizing total private psychiatric hospi-
tal bed supply as source of indicator. May be updated periodically.
‘Estimated proportion of Special Psychiatric Beds in total Intermedi-
ate/Special Psychiatric bed supply. Based on National Association of
Private Psychiatric Hospitals surveys. May be updated periodically based
upon availability of more current or other applicable data sources.

HIGHER EDUCATION
STUDENT ASSISTANCE BOARD

The following proposals are authorized by the Student Assistance
Board, Joseph Streit, Chairman.
Submit comments by February 19, 1987 to:
Grey J. Dimenna, Esq.
Administrative Practice Officer
Department of Higher Education
225 West State Street
CN 542
Trenton, NJ 08625

(a)
Student Assistance Program
Dependent/Independent Student Defined

Proposed Repeal and New Rule: N.J.A.C. 9:7-2.6

Authority: N.J.S.A. 18A:71-26.8 and 18A:71-48.
Proposal Number: PRN 1987-42.
The agency proposal follows:

Summary
The proposed new rule clearly defines the criteria to be used in de-
termining whether a student is dependent or independent for purposes
of calculating eligibility for State grant and scholarship aid. The new rule
also aligns the State regulation for determining a student’s dependent or
independent status with recent changes in the federal definition of an
independent student.

Social Impact

The proposed new rule will provide institutions and students with clear
and specific information concerning the eligibility requirements necessary
in establishing a student’s dependent or independent status for purposes
of receiving State aid. In addition, the new rule conforms with changes
in the federal definition of an independent student, thus allowing institu-
tions and students to focus on a uniform set of criteria in establishing
eligibility for both State and federal aid.

Economic Impact

It is estimated that most students who would qualify as independent
under the previous definition would also maintain this status under the
general provisions of the new definition. However, the new rule also
allows students to document several categories of unusual circumstances
to assure that those who are in fact independent and who do not meet
the requirements of the general provisions of the definition will have an
opportunity to establish eligibility for State grants and scholarships as
an independent student.

Full text of the proposal follows (additions indicated in boldface thus;
deletions indicated in brackets [thus]).

9:7-2.6 Dependent/independent student defined

[(a) A dependent student is one who:

I. Resides with his or her parents or guardians for more than six weeks
last or this year; or
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2. Is dependent upon them for more than an amount specified by the
Student Assistance Board in support of any kind including food, clothing,
or shelter last or this year; or

3. Isclaimed, or will be claimed, as dependent for income tax purposes
for last or this year.

(b) An independent student is one who:

1. Has not lived, and will not live, with parents or guardians for more
than six weeks last and this year, or a recipient of aid to dependent
children who resides with parent(s); and

2. Has not received, and will not receive, financial assistance from
parents of more than an amount specified by the Student Assistance
Board in support of any kind including food, clothing, and shelter last
and this year; and

3. Has not been claimed, and will not be claimed, as an exemption
on parents or guardians tax return last and this year; and

4. Has resources, which should be at Jeast equal to the level of public
assistance in the preceding calendar year. For 1978-79 and subsequent
years, unless revised, this level is $1,400.

(c) If circumstances have prevented the student(s) from having re-
sources of a minimum of $1,400 for the calendar year prior to the
academic year for which aid is requested and the student(s) has qualified
for independent status based on the other three criteria, then, as an
alternative, in-kind support equal to at least $1,400 must be documented
and placed in the student(s) file before he or she is considered an indepen-
dent student. Such documentation must be furnished to the Office of
Student Assistance, Department of Higher Education, in writing through
the established appeals procedure or through the use of a properly
prepared change form.]

(a) The term independent, when used with respect to a student, means
any individual who:

1. Is 24 years of age or older by December 31 of the award year; or

2. Meets the requirements of (b) below.

(b) Except as provided in (c) below an individual meets the requirements
of this section if such individual:

1. Is an orphan or ward of the court; or

2. Is a veteran of the Armed Forces of the United States; or

3. Is a graduate or professional student who declares that he or she will
not be claimed as a dependent for income tax purposes by his or her parents
(or guardian) for the first calendar year of the award year; or

4. Is a married individual who declares that he or she will not be claimed
as a dependent for income tax purposes by his or her parents (or guardian)
for the first calendar year of the award year; or

5. Has legal dependents other than a spouse; or

6. Is a single undergraduate student with no dependents who was not
claimed as a dependent by his or her parents (or guardian) for income tax
purposes for the two calendar years preceding the award year and demon-
strates to the student financial aid administrator total self-sufficiency during
the two calendar years preceding the award year in which the initial award
will be granted by demonstrating an annual total income of at least $4,000;
or

7. Is a student for whom a financial aid administrator makes a
documented determination of independence by r of other unusual cir-
cumstances. For purposes of receiving State student assistance as an inde-
pendent student due to unusual circumstances, at least one of the following
criteria must be met:

i. The student has been separated from his or her parents due to an unsafe
home environment or has been institutionalized in a correctional facility.
Documentation of such status must be received from a court, social service
agency, or other similar source acceptable to the director of the applicable
student assistance program within the Department of Higher Education.

ii. The student is a recipient of either Aid to Families with Dependent
Children (AFDC) or general assistance in his or her own name and complies
with the provisions of (b)6. above except for the income requirement set
forth therein.

iii. The student is from a foreign country but has established permanent
residency in the United States, is a refugee or has received political asylum,
and complies with the provisions of (b)6. above except for the income
requirement set forth therein. For the purposes of eligibility under this
subparagraph, the student’s parents must reside outside of the United States.

iv. The student has been separated from his or her parents and comes
from a documented background of historical poverty as set forth in N.J.A.C.
9:11-1.5 (or as attested to by a social service agency or respected member
of the student’s community and acceptable to the director of the applicable
student assistance program within the Department of Higher Education),
is living with a relative who is providing support to the student, and complies
with the provisions of (b)6. above except for the income requirement set
forth therein.




NEW JERSEY REGISTER, TUESDAY, JANUARY 20, 1987

v. The student was considered as an independent student for the purposes
of New Jersey State student assistance programs during the 1986-87
academic year, and complies with the provisions of (b)6. above except for
the income requirement set forth therein. This provision will be effective
for the 1987-88 academic year only.

vi. The student’s economic and personal circumstances are of such a
unique or unusual nature that denial of independent student status would
create an unjust hardship upon the student. Eligibility under this subpara-
graph is subject to the approval of the director of the applicable student
assistance program within the Department of Higher Education.

(¢) An individual may not be treated as an independent student described
in (b)3., 4., and 6. above if the financial aid administrator determines that
such individual was treated as an independent student during the preceding
award year, but was claimed as a dependent by any other individual (other
than a spouse) for income tax purposes for the first calendar year of such
award year.

(d) The financial aid administrator may certify an individual described
in (b)3., 4., and 6. above on the basis of a demonstration made by the
individual but no disbursal of an award may be made without documentation.

(e) A dependent student shall be any student who does not meet any of
the eligibility criteria listed in (a) or (b) above for independent student status.

(a)

Tuition Aid Grant Program

1987-88 Award Table

Proposed Amendment: N.J.A.C. 9:7-3.1
Authority: N.J.S.A. 18A:71-47(b) and 18A:71-48.
Proposal Number: PRN 1987-43.

The agency proposal follows:

Summary

The proposed Tuition Aid Grant (TAG) Award Table would become
effective for the 1987-88 academic year and for the first time provides
percentages of tuition instead of actual award amounts which wilj allow
the Student Assistance Board and the Board of Higher Education to align
appropriate award amounts for all New Jersey college sectors to those
percentages when tuition levels and the program appropriation have been
determined.

Social Impact

The proposed TAG Award Table provides for awards equal to full
tuition for the neediest students at New Jersey public colleges and univer-
sities. The maximum award for students attending independent institu-
tions of higher education is up to 50 percent of the average tuition
normally charged students attending those institutions pursuant to
N.J.S.A. 18A:71-47. The percentage ranges generally encompass the
actual award amounts that students have been receiving in the various
New Jersey Eligibility Index (NJEI) cells in the past, and are projected
to receive in the future. The proposed TAG Award Table will also allow
the Student Assistance Board and the Board of Higher Education to
assign award amounts immediately after the program appropriation and
tuition levels for the various college sectors are known. This process will
eliminate the necessity for emergency adoption of a revised TAG Award
Table during the summer months in order to promptly notify students
of the change in values at a time when tuition payments are due.

Economic Impact
The proposed percentage TAG Award Table continues to allow for
the assignment of grant amounts in the various eligibility cells in ac-
cordance with tuition levels and available funds contained in the annual
approved Appropriations Act.

Full text of the proposal follows (additions indicated in boldface thus;
deletions indicated in brackets [thus]).

9:7-3.1 Tuition Aid Grant Award Table

(a) The value of the grant is related to the tuition charges of the various
institutional sectors in New Jersey and the student’s ability to pay for
educational costs. The award tables below show approximate award levels
depending upon tuition and ability to pay:

AGENCY NOTE: Replace Table 1 (1985-86) in the New Jersey Admin-
istrative Code with the following 1986-87 award table, which was
promulgated as Table 2 in the October 20, 1986 issue of the New Jersey
Register. See: 18 N.J.R. 2124(a). The proposed 1987-88 award table is
now designated as Table 2.
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[2.]1. TUITION AID GRANT (TAG) AWARD TABLE FOR 1986-87
APPROXIMATE TUITION AID GRANT VALUES
NEW JERSEY COLLEGES AND UNIVERSITIES

NJ

Eligibility Rutgers

Index County State  Independent Univ. &  NJ Inst.

(NJEI) Colleges Colleges  Institutions UMDNIJ'  of Tech.

A B C D E F

Under 950 $890 $1280 $2650 51852 $2132
950-1349 890 1280 2650 1852 2132
1350-1749 840 1230 2500 1800 2040
1750-2149 740 1130 2350 1700 1920
2150-2549 640 1030 2200 1600 1800
2550-2949 540 930 2050 1500 1680
2950-3349 290 680 1750 1250 1410
3350-3749 200 580 1600 1150 1290
3750-4149 0 480 1450 1050 1170
4150-4549 0 380 1300 950 1050
4550-4949 0 280 1150 850 930
4950-5349 0 200 1000 750 830
5350-5749 0 0 850 650 730
5750-6149 0 0 700 550 630
6150-6549 0 0 550 200 530
6550-6949 0 0 400 0 200
6950-7349 0 0 250 0 0
7350-7749 0 0 200 0 0
Over 7749 0 0 0 0 0

'‘Rutgers Engineering, Pharmacy, and Cook College students will have
their awards increased to offset the higher tuition charged for these
programs of study. Students enrolled in eligible programs at UMDNJ.
Contact the financia! aid office for details.

2. TUITION AID GRANT (TAG) AWARD TABLE FOR 1987-88
APPROXIMATE TUITION AID GRANT VALUES'
NEW JERSEY COLLEGES AND UNIVERSITIES

NJ

Eligibility Rutgers

Index County State Independent Univ. & NJ Inst.

(NJEI) Colleges Colleges Institutions UMDNJ of Tech.

100% of 100% of 100% of 100% of

Under 950 tuition tuition 40-50%° tuition tuition
950-1349 80-99% 90-99% 91-9%" 91-99% 91-99%
1350-1749 70-19% 80-89% 86-90% 86-90% 86-90%
1750-2149 60-69% 75-19% 81-85% 81-85% 81-85%
2150-2549 50-59% 68-74% 76-80% 76-80% 76-80%
2550-2949 40-49% 61-67% N-15% N-15% 71-75%
2950-3349 30-39% 55.61% 66-70% 66-70% 66-70%
3350-3749 Minimum 48-54% 61-65% 61-65% 61-65%
3750-4149 0 41-47% 56-60% 56-60% 56-60%
4150-4549 0 34-40% 51-55% 51-55% 51-55%
4550-4949 [} 28-33% 46-50% 46-50% 46-50%
4950.5349 0 N.27% 4145% 41-45% 41-45%
5350-5749 0 Minimum 36-40% 36-40% 36-40%
5750-6149 0 0 31-35% 31-35% 31-35%
6150-6549 0 0 26-30% 26-30% 26-30%
6550-6949 0 0 21-25% 21-25% 21-25%
6950-7349 0 0 16-20% Minimum Minimum
7350-7749 0 0 1-15% 0 0
7750-8149 0 0 5-10% 0 0
8150-8549 0 0 Minimum 0 0
Over 8549 0 0 0 0 0

'In accordance with State guidelines, the value of your grant may decrease
dependent upon appropriated funds, your college budget, your available
resources, and your estimated family contribution. You will be notified of
any increase in your grant if additional funds become available. Additional
eligibility (NJEI) cells may be added below the minimum award level depen-
dent upon the current tuition charges and estimated family contribution. For
purposes of N.J.A.C. 9:7-3.1, Tuition Aid Grant Award Table, the minimum
award for all institutional sectors shall be $200.00.

’Students enrolled in eligible programs at UMDNJ. Contact your
financial aid office for details.
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CORRECTIONS

Pursuant to N.J.S.A. 18A:71-47, the maximum award for a student
attending an independent institution of higher education is 50 percent of
the average tuition normally charged students attending those institutions.
The FY88 Budget Request contains a recommended $3,000 maximum award
level in the independent sector for students with an NJEI under 950.

“‘Percentages listed for NJEI categories 950 and above represent per-
centages of the first cell award.

CORRECTIONS

The following proposals are authorized by William H. Fauver, Com-
missioner, Department of Corrections.
Submit comments by February 19, 1987 to:
Elaine W. Ballai, Esq.
Special Assistant for Legal Affairs
Department of Corrections
P.O. Box 7387
Trenton, New Jersey 08625

(a)

Inmate Discipline
Inmate Prohibited Acts

Proposed Amendment: N.J.A.C. 10A:4-4.1

Authority: N.J.S.A. 30:1B-6 and 30:1B-10.
Proposal Number: PRN 1987-48.
The agency proposal follows:

Summary
Many New Jersey correctional facilities have animals within their con-
fines, but these facilities cannot apply the proper prohibited act sanction
when an inmate receives a disciplinary charge for abuse or cruelty to
animals. The proposed amendment identifies the prohibited act of abuse
or cruelty to animals as *.008.

Social Impact
The proposed amendment will have no new or additional social impact
on the public or correctional facility since prohibited act *.008 simply
clarifies which prohibited act to apply when an inmate receives a dis-
ciplinary charge of being abusive or cruel to animals.

Economic Impact
The proposed amendment will have no new or additional economic
impact on the public or correctional facilities since various disciplinary
charges are currently being given to inmates who are abusive or are cruel
to animals. The amendment delineates which specific prohibited act to
use when charging the inmate with this prohibited act. Additional costs
are not necessary to implement or maintain this amendment.

Full text of the proposal follows (additions indicated in boldface
thus).

10A:4-4.1 Prohibited acts

(a) An inmate who commits one or more of the following numbered
prohibited acts shall be subject to disciplinary action and a sanction that
is imposed by a Disciplinary Hearing Officer or Adjustment Committee.
Prohibited Acts preceded by an asterisk are considered the most serious
and result in the most severe sanctions (See N.J.A.C. 10A:4-5, Schedule
of Sanctions for Prohibited Acts.)

*.001-*.007 (No change.)

*.008 abuse/cruelty to animals

.051-* 803 (No change.)

(b) (No change.)

Interested Persons see Inside Front Cover

PROPOSALS

(b)

Inmate Discipline
Schedule of Sanctions

Proposed Amendment: N.J.A.C. 10A:4-5.2

Authority: N.J.S.A. 30:1B-6 and 30:1B-10.
Proposal Number: PRN 1987-47.

Summary
Many inmates serving prison terms are housed in the Youth Correc-
tional Institution Complex. For clarification purposes, the sanction of
up to 60 days loss of commutation time for nonasterisked offenses found
at N.J.A.C. 10A:4-5.1(b)3 has been restated at N.J.A.C. 10A:4-5.2(b)3.

Social Impact
The proposed amendment will have no new or additional social impact
on the public or correctional facilities since the rule simply restates a
Department of Corrections policy that has been in effect since before
1980.

Economic Impact
The proposed amendment will have no new or additional economic
impact on the public or correctional facilities because this rule is currently
adhered to and no additional costs are necessary to implement or main-
tain the rule.

Full text of the proposal follows (additions indicated in boldface thus;
deletions indicated in brackets [thus]).

10A:4-5.2  Schedule of sanctions for prohibited acts committed at the
Youth Complex

(a) (No change.)

(b) A finding of guilt in the case of all other offenses shall render the
offender subject to one or more of the following sanctions:

1.-2. (No change.)

3. Up to 60 days loss of commutation time, subject to confirmation by
the Superintendent (inmates serving prison terms);

[3.]4. Administrative Segregation for a specified time not to exceed
90 days subject to confirmation by the Institutional Classification
Committee (does not include transfer to [prison complex} the Prison
Complex);

[4.]5. Up to two weeks confinement to room or housing area;

[5.]6. Up to two weeks extra duty;

[6.]7. Confiscation;

[7.]8. Any sanction prescribed for On-the-Spot Correction (see
N.J.A.C. 10A:4-7); and/or,

[8.19. Suspension of one or more of the above sanctions at the discre-
tion of the Disciplinary Hearing Officer or Adjustment Committee for
60 days.

(c) (No change.)

(c)
Classification Process
Proposed Amendment: N.J.A.C. 10A:9-4.6

Authority: NJ.S.A. 30:1B-6 and 30:1B-10.
Proposal Number: PRN [987-49.

The agency proposal follows:

Summary
The proposed amendment modifies N.JA.C. 10A:9-4.6 relating to
inmates sentenced to serve mandatory minimum sentences. The proposed
amendment will make inmates with mandatory minimum sentences of
24 months or less eligible for reduced custody consideration immediately
upon admission to a correctional facility. This proposal amends a recently
adopted new rule which appears in this issue of the Register.

Social Impact
The proposed amendment will have a favorable social impact upon the
inmates since it allows inmates with mandatory minimum sentences of
24 months or less to be eligible for reduced custody consideration immedi-
ately upon admission to a correctional facility.

Economic Impact
The proposed amendment will not impose an economic impact because
no additional costs are necessary to implement or maintain this rule.
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Full text of the proposal follows (additions indicated in boldface thus;
deletions indicated in brackets {thus]).

10A:9-4.6 Criteria for consideration for gang minimum custody status,
in-and-out custody status, and full minimum custody status

(a) Except as provided in N.J.A.C. 10A:9-4.7 and 10A:9-4.8, inmates
who meet the criteria set forth in this section are eligible to be considered
for full minimum custody status preceded by the successful completion
of a period of time in gang minimum custody or in-and-out custody status.
Pursuant to N.J.A.C. 10A:9-4.3(d), the amount of time in gang minimum
custody shall be at the discretion of the Institutional Classification Com-
mittee (I.C.C.).

(b)-(c) (No change.)

(d) Inmates sentenced to serve mandatory minimum terms of 24 months
or less are eligible to be considered for gang minimum custody status, in-
and-out custody status and full minimum custody status immediately follow-
ing admission to a correctional facility.

[(d)I(e) Inmates sentenced to serve mandatory minimum terms of more
than 24 months are eligible to be considered for gang minimum custody
status, in-and-out custody status, and full minimum custody status when
the following service of time has been met. Any New Jersey County Jail
credit awarded on the instant offense shall be counted. No credit toward
this requirement is to be given on any prior sentence which an inmate
may currently be serving.

1.-2. (No change.)

3. However, in any instance where the application of [(d)2] (e)2 above
would result in an inmate being eligible for consideration in less time
than if he or she had no mandatory minimum, then the formula set forth
in (c) above shall be applied such that the greater amount of time shall
be spent in maximum custody. (EXAMPLE: If the inmate has a 20 year
term and a mandatory minimum of 3 years, he or she shall serve the
2 years required in 10A:9-4.6(c) instead of the 1 year which would be
required under 10A:9-4.6 [(d)2.] (e)2.)

[(e))(f) When considering inmates with indeterminate sentences for
reduced custody status, the I.C.C. shall take into account all New Jersey
County Jail credits awarded prior to commitment on the instant offense.

[(Hl(g) Inmates with indeterminate sentences must have served the
following number of months of their sentences to be eligible to be con-
sidered for gang minimum custody status, in-and-out custody status and
full minimum custody status:

Months in
Length of Sentence: Maximum
30 years to life 42
25 to 29 years 30
20 to 24 years 18
15 to 19 years 6
Up to 15 years none

[(2))(h) Inmates presently serving sentences for controlled dangerous
substance (C.D.S.) offenses shall be eligible to be considered for gang
minimum custody status, in-and-out custody status, and full minimum
custody status. When considering these offenders the I.C.C. shall take
into account the following:

1.-6. (No change.)

[(h)](i) Inmates with detainers from other jurisdictions outside New
Jersey shall be eligible as follows:

1.-2. (No change.)

3. Inmates with detainers for open charges more than five years old
shall be eligible to be considered for gang minimum custody status and
full minimum custody status provided the charges are not included on
the list of serious offenses in [(i)] (j) below, and the I.C.C. believes the
inmate is not an escape risk.

[(1)]G) Inmates who have New Jersey detainers, New Jersey open
charges less than five years old or who are on bail, are eligible to be
considered for gang minimum custody status or in-and-out custody
status, and full minimum custody status unless the detainer, the open
charge or the bail is for one of the following:

1.-13. (No change.)

[(DXk) Inmates who have escaped or attempted escape and who are
not excluded from reduced custody pursuant to N.J.A.C. 10A:9-4.8(¢c)
shall be eligible for reduced custody as follows:

1.-3. (No change.)

(CITE 19 N.J.R. 179)
LAW AND PUBLIC SAFETY

LAW AND PUBLIC SAFETY
(a)

DIVISION OF CONSUMER AFFAIRS

Requirements for the Sale of Gray Market
Merchandise

Proposed New Rules: N.J.A.C. 13:45A-24

Authorized By: W. Cary Edwards, Attorney General of New
Jersey.

Authority: N.J.S.A. 56:8-4.

Proposal Number: PRN 1987-54,

Submit comments by February 19, 1987 to:
James J. Barry, Jr., Director
Division of Consumer Affairs, Room 504
1100 Raymond Boulevard
Newark, New Jersey 07102

The agency proposal follows:

Summary

The Division of Consumer Affairs published proposed regulations
regarding “Requirements for Sale of Gray Market Merchandise™ in the
December 2, 1985 issue of the New Jersey Register at 17 N.J.R. 2866.
The Division is reproposing the regulations with several modifications.

In recent years, there has been an increase of imported consumer
merchandise being sold, leased, or offered for sale or lease in New Jersey.
In many instances, such merchandise was not intended by the manufac-
turer to be sold or distributed in the United States. As a result, the
merchandise may be accompanied by a warranty that is either not valid
in the United States, or that offers less protection than the warranty
offered by the manufacturer through its United States distributor. Ad-
ditionally, such merchandise may have other substantive variations such
as instructions which are not written in English, conditions or limitations
relating to rebates and incompatible electrical current or broadcast fre-
quency. Such merchandise is commonly referred to as ‘‘gray market
merchandise.”

Sellers or lessors of gray market merchandise are required, for in-store
offerings, to disclose variations in warranty coverage and other significant
features by point of sale signs, signs attached to the merchandise itself
or on signs clearly visible to the buyer from the register. In electronic,
telephonic and mail-order merchandise offerings, there must be clear
verbal or conspicuous written explanation to inform the consumer of any
restrictions, limitations or conditions.

Violation of these rules is a violation of the Consumer Fraud Act,
N.J.S.A. 56:8-1 et seq. and is subject to the penalties thereunder. The
rules also establish, as an affirmative defense, that the consumer is
provided with a written warranty which offers equal or greater protection
than the manufacturer’s warranty.

Social Impact

Accurate disclosure requirements will benefit the consumer who wishes
to comparatively shop for consumer merchandise. The disclosure require-
ments will enable the consumer to compare warranty provisions and other
significant features in merchandise intended for sale in the United States
with that which is provided in merchandise intended for sale outside of
the United States.

Likewise, the manufacturers, distributors and sellers of such merchan-
dise will benefit by virtue of more accurate and fair disclosure require-
ments in the offering of consumer merchandise sold in the marketplace.

Economic Impact
Consumers will be in a better position to reasonably assess the econ-
omic advantages and disadvantages of purchasing gray market merchan-
dise. Retailers and others involved in the acquisition, distribution and
sale of consumer merchandise will also benefit by virtue of clear-out
guidelines which will minimize the potential for unfair competitive advan-
tage in the marketplace.

Full text of the proposed new rule follows.
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TRANSPORTATION

SUBCHAPTER 24. REQUIREMENTS FOR THE SALE OF GRAY
MARKET MERCHANDISE
13:45A-24.1 Definitions

The following words and terms, when used in this subchapter, shall
have the following meanings, unless the context indicates otherwise.

“Gray market merchandise’” means any brand-name consumer product
normally accompanied by a warranty valid in the United States of Ameri-
ca which is imported into the United States through channels other than
the manufacturer’s authorized United States distributor, for sale or lease
to the public in this State, and which, by reason of this manner of
distribution, may not be accompanied by a manufacturer’s express written
warranty valid in the United States. Gray market merchandise shall be
limited to products offered for sale or lease to consumers in this State,
primarily for personal, family or household purposes.
13:45A-24.2 Disclosure requirements

(2) Any seller who advertises, sells, leases or offers to sell or lease any
gray market merchandise shall disclose the following restrictions, limi-
tations or conditions if applicable thereto:

1. The seller shall disclose that such gray market merchandise is not
accompanied by a manufacturer’s warranty valid in the United States or
that such gray market merchandise is accompanied by a manufacturer’s
warranty which has restrictions or less protection than a warranty which
is offered with similar merchandise manufactured for sale in the United
States;

2. The seller shall disclose that the gray market merchandise is not
accompanied by instructions written in English;

3. The seller shall disclose that the gray market merchandise is not
eligible for rebates, discounts or other considerations of value which may
be provided by the manufacturer or the seller for similar merchandise
manufactured for sale in the United States;

4. The seller shall disclose that the gray market merchandise requires
an electrical current or broadcast frequency which is incompatible with
the electrical current or broadcast frequency utilized in the United States.
13:45A-24.3 Notice requirements

(a) Any seller who advertises, sells, leases or offers to sell or lease any
gray market merchandise which is subject to any of the restrictions,
limitations or conditions set forth in N.J.A.C. 13:45A-24.2 shall con-
spicuously post the information required by N.J.A.C. 13:45A-24.2 in the
following manner:

1. For in-store offerings, disclosure shall be:

i. On a sign attached to the item itself; or

ii. On a sign affixed to each cash register or point of sale at which
such goods are offered for sale; or

iii. On a sign so situated as to be clearly visible to the buyer from the
register.

2. Inelectronic, telephonic and mail-order merchandise offerings, clear
verbal or conspicuous written explanation shall be provided to inform
the consumer of any restrictions, limitations or conditions.
13:45A-24.4 Penalty for violations

A violation of any of the provisions of these regulations shall be deemed
to be a violation of the Consumer Fraud Act, N.J.S.A. 56:8-1 et seq.,
and be subject to the penalties thereunder.
13:45A-24.5 Affirmative defense

It shall be an affirmative defense to any action brought pursuant to
this subchapter that the consumer is provided with a written warranty
which offers equal or greater protection than the manufacturer’s warranty
through a warrantor demonstrated to be a financially responsible retailer,
distributor, importer or other person capable of fulfilling warranty obli-
gations.

Interested Persons see Inside Front Cover

PROPOSALS

TRANSPORTATION

The following proposals are authorized by Hazel Frank Gluck, Com-
missioner, Department of Transportation.
Submit comments by February 19, 1987 to:
Charles L. Meyers
Administrative Practice Officer
Department of Transportation
1035 Parkway Avenue
CN 600
Trenton, New Jersey 08625

TRANSPORTATION OPERATIONS

(a)
Restricted Parking and Stopping

Route U.S. 9in Ocean County, Routes 77 and U.S.
40-N.J. 45 in Salem County

Proposed Amendments: N.J.A.€. 16:28A-1.7 and
1.41

Proposed New Rule: N.J.A.C. 16:28A-1.108

Authority: N.J.S.A. 27:1A-5, 27:1A-6, 39:4-138.1, 39:4-139.

Proposal Number: PRN 1987-57.

The agency proposal follows:

Summary

The proposed amendments and new rule will establish “no parking”
zones along Routes U.S. 9 in Little Egg Harbor Township, Ocean Coun-
ty; 77 in Upper Pittsgrove Township, Salem County and U.S. 40-N.J.
45 in Woodstown Borough, Salem County for the safe and efficient flow
of traffic, the enhancement of safety, and the well-being of the populace.

Based upon requests from the local officials, the Department’s Bureau
of Traffic Engineering and Safety Programs conducted traffic investiga-
tions. The investigations proved that the establishment of “no parking”
zones along Routes U.S. 9 in Ocean County, 77 in Salem County and
U.S. 40-N.J. 45 in Salem County were warranted.

The Department therefore proposes to amend N.J.A.C. 16:28-1.7 and
1.41 and add new rule N.J.A.C. 16:28A-1.108, based upon the requests
from local officials and the traffic investigations.

Social Impact
The proposed amendments and new rules will establish “no parking”
zones along Routes U.S. 9 in Little Egg Harbor Township, Ocean Coun-
ty; 77 in Upper Pittsgrove Township, Salem County and U.S. 40-N.J.
45 in Woodstown Borough, Salem County for the safe and efficient flow
of traffic, the enhancement of safety, and the well-being of the populace.
Appropriate signs will be erected to advise the motoring public.

Economic Impact
The Department and local officials will incur direct and indirect costs
for mileage, personnel and equipment requirements. The Department will
bear the costs for the installation of “no parking™ zones signs. Motorists
who violate the rules will be assessed the appropriate fine.

Full text of the proposal follows (additions indicated in boldface thus;
deletions indicated in brackets [thus]).

16:28A-1.7 Route US. 9

(a) The certain parts of State highway Route U.S. 9 described in this
section shall be designated as “‘no parking” zones where stopping or
standing is prohibited at all times except as provided in N.J.S.A. 39:4-139.

1.-18. (No change.)

19. No stopping or standing in Little Egg Harbor Township, Ocean
County, along the west side, between a point 200 feet north of Railroad
Avenue to a point 200 feet south of Railroad Avenue.

(b) (No change.)
16:28A-1.41 Route 77

(a) The certain parts of State highway Route 77 described in [(a) of]
this section are designated and established as “no parking” zones where
stopping or standing is prohibited at all times except as provided in
N.J.S.A. 39:4-139.

1.-4. (No change.)

5. No stopping or standing in Upper Pittsgrove Township, Salem County,
along both sides, between a point 300 feet north of and 300 feet south of
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the intersection of County Road 666 (Monroeville-Swedesboro Road), and
between a point 400 feet north of and 200 feet south of the intersection
of County Road 611 (Elmer-Shirley Road).

(b)-(c) (No change.)
16:28A-1.108 Route U.S. 40-N.J. 45

(a) The certain parts of Route U.S. 40-N.J. 45 described in this section
shall be designated and established as “no parking” zones where stopping
or standing is prohibited at all times except as provided in N.J.S.A.
39:4-139.

1. No stopping or standing in Woodstown Borough, Salem County on
both sides from Green Street westerly to the Borough line.

(a)
No Passing Zone
Route 140 in Salem County

Proposed New Rule: N.J.A.C. 16:29-1.66

Authority: N.J.S.A. 27:1A-5, 27:1A-6, 39:4-201.1.
Proposal Number: PRN 1987-40.

The agency proposal follows:

Summary

The proposed new rule will establish a “‘no passing™ zone along Route
140 in Carney’s Point Township, Salem County for the safe and efficient
flow of traffic, the enhancement of safety, and the well-being of the
populace.

Based upon a request from the local officials, the Department’s Bureau
of Traffic Engineering and Safety Programs conducted a traffic investiga-
tion. The investigation proved that the establishment of a ““no passing”
zone along Route 140 was warranted.

The Department therefore proposes new rule N.J.A.C. 16:29-1.66,
based upon the request from local officials and the traffic investigation.
Social Impact

The proposed new rule will establish a “‘no passing” zone along Route
140 in Carney’s Point Township, Salem County for the safe and efficient

flow of traffic, the enhancement of safety, and the well-being of the
populace. Appropriate signs will be erected to advise the motoring public.

Economic Impact
The Department and local officials will incur direct and indirect costs
for mileage, personnel and equipment requirements. The Department will
bear the costs for the installation of “‘no passing’* zone markings. Motor-
ists who violate the rules will be assessed the appropriate fine.

Full text of the proposed new rule follows:

16:29-1.66 Route 140

That part of State highway Route 140 within Carney’s Point Township,
Salem County, and described in drawing number HNPZ-108 dated Octo-
ber 29, 1986 shall be designated and established as a “No Passing” zone.

(b)
CONTRACT ADMINISTRATION

Distribution and Sale of Construction Plans and
Supplementary Specifications Deferred Payments
to Contractors for Materials Supplied and Work
Performed in the Construction of State Highways
and Related Projects.

Proposed Amendments: N.J.A.C. 16:44-3.2, 3.4, 7.5,
76,7.7,7.8,7.9

Authority: N.J.S.A. 27:1A-5, 27:1A-6, 27:2-1, 14A:1-I et seq., and
14:15-2

Proposal Number: PRN 1987-56.

The agency proposal follows:

Summary
The proposed amendments will establish new procedural guidelines

within the Bureau of Contract Administration, to conform with the 1983
“Standard Specifications for Road and Bridge Construction.”

(CITE 19 N.J.R. 181)
TRANSPORTATION

Subchapter 3 is being amended to reflect the requirements concerning
the sale and distribution of plans and supplementary specifications in
compliance with the 1983 Standard Specifications.

Subchapter 7 is being amended to reflect current procedures in escrow
agreements which have been implemented to increase the flexibility of
the contractor to deal with bonds that have matured and obtain same
at a much faster pace than under past practices. Banks where bonds are
kept will be able to conduct business in a more efficient manner without
having the added administrative costs incurred previously. Additionally,
this system will assist firms to replace mature bonds and obtain benefits
on a more timely basis.

The agreement will enable the contractor or consultant, upon executing
the Department’s Escrow Agreement, to deposit acceptable bonds with
the bank that is participating in the agreement and enable the Department
to receive certification from the bank that the bonds held by the bank
for the contractor or consultant meet the requirements for acceptability.
This will eliminate a previous step in which the Department was formally
notified of the bonds to be acquired by the contractor and upon review
of the description and rating of the bonds the Department notified the
bank of the acceptability of the bonds.

The agreement has been changed to enable the contractor to receive
from the bank the proceeds from called or matured bonds held by the
bank, upon replacing the called or matured bonds with acceptable ones
having a value equal to or greater than the amount of the proceeds of
the called or matured bonds.

Social Impact
The proposed amendments will improve systems and simplify
procedures and enhance work methods in the handling of mature bonds.

Economic Impact
The firms presently doing business with the Department will not be
affected by the proposed amendments. However, the Department will
incur the administrative costs involved in changing existing agreements.

Full text of the proposal follows (additions shown in boldface thus;
deletions shown in brackets [thus]).

16:44-3.2 Requirements

(a)-(c) (No change.)

(d) A charge shall be made for each set of black line plans and sup-
plemental specifications [distributed] pursuant to requests from outside
the NJDOT in accordance with the following [schedule], except as other-
wise authorized herein:

1. [Sets of plans as follows (plus handling fees which are to be paid
by the requester, and are subject to change):

Standard Reduced
Size Size
(22 x 36) (11 x 18)
50 sheets or less $12.00 $ 7.50
51 to 100 23.00 13.00
101 to 150 34.00 18.50
151 to 200 45.00 24.00
201 to 250 56.00 29.50
251 to 300 67.00 35.00
For each additional multiple
of 50 sheets, or part thereof,
and additional charge of 13.00 5.00]

Plans and supplemental specifications will be furnished upon request at
a charge in accordance with reasonable copying expenses.

2.-5. (No change.)

(e) (No change.)

16:44-3.4 Nondepartmental distribution and sale

(a) The Bureau of Contract Administration shall issue plans and sup-
plementary specifications in the quantities indicated without cost to the
following:

1. [One (1) copy of the plans and six (6) copies of supplementary
specifications to the successful bidder upon award of the contract.] The
successful low bidder will receive copies of plans specified below and five
addicional free copies of supplementary specifications, without charge, upon
award of the contract, if requested.
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TRANSPORTATION

TABLE OF PLANS FURNISHED WITHOUT CHARGE

Sets Of
From To And Plans

More Than Including Furnished
0 500,000 1
500,000 1,000,000 2
1,000,000 5,000,000 3
5,000,000 10,000,600 4
10,000,000 - 5

Additional copies of plans and supplementary specifications will be
furnished upon request at a charge in accordance with reasonable copying
expenses.

2.-5. (No change.)

6. The [b]Bureau, [d]Division, or [u]Unit in which the plans originate
shall [furnish the Bureau of Contract Administration with a list of names
and addresses of] make distribution to those who are to receive com-
plimentary plans and supplementary specifications as indicated in para-
graphs 2, 3, 4-and 5 above.
16:44-7.5 Pledge of approved bonds by contractor in lieu of retained

percentages

(a) (No change.)

(b) The bonds deposited by the contractor must be issued by the State
of New Jersey or any of its political subdivisions, [must be approved by
the Commissioner of Transportation,] having a rating of at least “B a
a” by Moody’s Investor Service and/or “B B B” by Standard and Poors
Corporation, and must have a value at least equal to the amount of money
to be [paid any such] released to the contractor. As used in this subsection
and hereafter, the value of a bond is the lesser of current market value or
par value of such bonds.
16:44-7.6 Responsibilities of bank designated and appointed as escrow

agent

(a) Upon delivery of said negotiable bonds, the bank shall determine
and certify to the Department of Transportation that the bonds meet the
terms of acceptability defined herein and furnish a receipt to the contractor
and send a copy to the Department of Transportation. The receipt shall
contain:

1. Description of [the bonds deposited;] negotiable bonds on deposit by
official name;

2. The [R]rating of [the] each issue of bonds;

3. Maturity date;

4. Coupon rate;

[3.]5. Par value and [C]current market value of each issue.

(b) (No change.)

(c) The bank shall provide a monthly report to the [New Jersey]
Department of Transportation [with] and a copy to the contractor which
shall contain:

1. [A] [d]Description of [all bonds held;] negotiable bonds on deposit
by official name;

2. (No change.)

3. Maturity date;

4. Coupon rate;

[3.]5. Par value and [C]current market value of each issue;

[4.]16. Total market value of all bonds deposited by the contractor.

(d)-(e) (No change.)
16:44-7.7 Deposit of additional bonds

(a)-(b) (No change.)

(¢) The contractor shall be required to replace any of the bonds held in
the escrow account whose value was used in the computation of the amount
of retainage released to the contractor at any time those bonds decline in
rating below the rating required for bonds to be acceptable. The contractor
is required to replace the unacceptable bonds with acceptable bonds. The
Department of Transportation shall withhold from future payments cash
equal to the amount of retainage previously released to the contractor which
was based upon the value of the now unacceptable bonds should the contrac-
tor fail to replace the unacceptable bonds with acceptable bonds.

16:44-7.8§ Called or matured bonds

(a) (No change.)

(b) [Upon receipt of the notification, the Department shall deduct from
current payments, amounts sufficient so that the total bond value on
deposit plus retainage withheld will equal the total retainage requirement
on all contracts.] Proceeds of called or matured bonds whose value was
used in the computation of the amount of retainage released to the contractor
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may be released by the bank upon delivery by the contractor of acceptable
bonds with current value equal to or greater than the amount of the proceeds
of the called or matured bonds.

(c) The contractor may elect, at his discretion, to substitute [sufficient
approved new bonds.] acceptable new bonds for those bonds in the escrow
account that were called or matured.

[(d) The Department of Transportation shall authorize the bank to
release the proceeds of the called or matured bonds.]
16:44-7.9 Default

In the event a default shall occur under the contract between the [d]
Department and the contractor, the Commissioner of Transportation
shall promptly notify the bank in writing of such default[,]. [together with
instructions to sell certain negotiable bonds and to pay the proceeds to
the Department of Transportation.] Following written notification of de-
fault the bank shall not dispose of, release or compromise any bond or the
proceeds of called or matured bonds, without written instructions from the
Commissioner. If directed by the Commissioner, the bank shall sell any
bonds in the escrow account and pay proceeds of such sale and/or the
proceeds held in the account from called or matured bonds to the Depart-
ment or to any payee designated by the Commissioner. A copy of the [said
default notice and] instructions to sell shall be sent to the contractor by
certified mail.

(a)
PUBLIC TRANSPORTATION

Practices and Procedures Before the Office of
Regulatory Affairs

Proposed New Rule: N.J.A.C. 16:51
Authority: N.J.S.A. 27:1A-5, 27:1A-6, and 52:14B-3.
Proposal Number: PRN 1987-55.

The agency proposal follows:

Summary

The proposed new rules will govern practices and procedures before
the New Jersey Department of Transportation Office of Regulatory Af-
fairs concerning Certificates of Public Convenience and Necessity for
Autobus operations, other than contested case matters. The proposed
rules also prescribe the operational and administrative responsibilities of
autobus and railway companies under the Department’s jurisdiction.

Subchapter | notes General Provisions, including the office hours and
the location of the Office of Regulatory Affairs and defines terms perti-
nent to proceedings before the Office.

Subchapter 2 outlines the procedure to be followed in pleadings.

Subchapter 3 outlines the requirements concerning petitions for
certificates of public convenience and necessity to conduct autobus oper-
ations.

Subchapter 4 contains the rules on proper content and filing of motions
regarding proceedings at the Office of Regulatory Affairs.

Subchapter 5 contains the rules for having matters reheard, reargued
or reconsidered.

Subchapter 6 explains the use of informational conferences in autobus
regulatory proceedings.

Subchapters 7 through 13 pertain to the respective duties of licensed
autobus companies: accident reporting; provision of service; autobus
company office requirements; autobus company records; tariff filings;
notices regarding fare or schedule changes; and compliance with Depart-
ment decisions and recommendations.

Social Impact

The proposed new rules clarify the role of the Department in the
regulation of autobus and street railway matters. The rules call for added
disclosure by applicants in their written requests for autobus licensure
or amendment thereto.

The rules also insure receipt of adequate notice of licensure proceedings
by potentially interested or affected parties, such as municipal and county
officiais, the general public and other passenger carriers.

Economic Impact
The proposed new rules are expected to add predictability to the
autobus regulatory application and, hence, result in time and cost savings
for petitioners and other parties to proceedings before the Office of
Regulatory Affairs.
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Full text of the proposed new rule follows.

CHAPTER 51
PRACTICES AND PROCEDURES BEFORE THE
OFFICE OF REGULATORY AFFAIRS

SUBCHAPTER 1. GENERAL PROVISIONS

16:51-1.1 Scope

(a) These rules shall govern the filing of all pleadings and the practice
and procedure of matters other than contested case hearings before the
Office of Regulatory Affairs, Department of Transportation of the State
of New Jersey, unless otherwise ordered by the Office or the Department
in any proceeding. These rules also set forth operational and adminis-
trative duties of licensed autobus companies and street railways.

(b) Upon determination that a matter constitutes a contested case, the
Uniform Administrative Procedure Rules, N.J.A.C. 1:1-1 et seq. shall
apply.
16:51-1.2 Construction and amendment

(a) These rules shall be liberally construed to permit the Office to
effectively carry out its statutory functions and to secure just and ex-
peditious determinations of issues properly presented to the Office.

(b) In special cases and for good cause shown, the Office may relax
or permit deviations from these rules.

16:51-1.3 Definitions

The following words and terms, when used in this chapter, shall have
the following meanings, unless the context clearly indicates otherwise:

“Answer’’ means the pleadings filed by a Petitioner in response to either
a motion or a complaint petition.

‘‘Autobus’ means any motor vehicle or motorbus operated over public
highways or public places in this State for the transportation of passengers
for hire in intrastate business, including vans having passenger capacities
of greater than nine (9) persons, excluding the driver, small buses and
sedans that are used in regular route for hire transportation, notwith-
standing that such motor vehicle or motorbus may be used in interstate
commerce.

“Autobus Company” means any person that possessed a valid
Certificate of Public Convenience and Necessity to conduct autobus
operations. Such a Certificate shall have been issued by the New Jersey
Department of Transportation or, if issued prior to January 1, 1979, by
the State’s Board of Public Utilities.

“Certificate” means a Certificate of Public Convenience and Necessity.

“Certificate of Public Convenience and Necessity” means a final ad-
ministrative order of the New Jersey Department of Transportation grant-
ing authority to a person to operate a specific type (or types) of autobus
service(s) within the State of New Jersey.

“Charter” means ‘‘charter bus operation,” as defined in N.J.S.A.
48:4-1.

“Commissioner” means the Commissioner of the Department of
Transportation or, in his or her absence, the Assistant Commissioner of
Transportation Services.

“‘Complaint Petition’’ means a petition or a letter, by which a party
seeks to have the Department invoke its jurisdiction for the purpose of
enforcing one or more provisions of the New Jersey Revised Statutes or
the New Jersey Administrative Code against an autobus company.

“Department” means the Department of Transportation of the State
of New Jersey.

“Director’” means the Director of the Office of Regulatory Affairs, or
any other person duly authorized by the Commissioner to act in such
a capacity.

“*Exception Letter” means the Department’s first correspondence with
the petitioner after the Department’s initial review of a filed petition
which indicates whether the petition is incomplete.

“Intervenor” means a movant whose motion to intervene has been
granted by the Department, and who thereby has standing to, among
other things: present testimony to the Office of Administrative Law in
contested cases; cross-examine witnesses in such cases; and to file excep-
tions, and replies thereto, to initial decisions of the Office of Adminis-
trative Law.

“Motion to Intervene” means the formal pleading filed by a party
requesting that said party be granted leave to intervene in a proceeding
before the Office.

“Movant” means a person that has filed a motion with the Department.

“Objector” means a person that has filed with the Department a written
objection to a petition pending before the Office, but who is not an
Intervenor.
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“Office” means the Office of Regulatory Affairs, Department of Trans-
portation, State of New Jersey.

“Person” or ““Party” means an individual, corporation, partnership,
association, group of persons or organizations, or any body politic,
political subdivision or governmental instrumentality.

“Petition” means the pleading filed to initiate a proceeding invoking
the jurisdiction of the Department.

“Petitioner” means a person that has filed a petition with the Office
of Regulatory Affairs, New Jersey Department of Transportation or
except in transfer petition cases, the person who is the proposed certificate
holder.

“Proposed Service Area” means, in the case of a petition primarily
concerning regular route service, the proposed or the prescribed route
plus that area within one and one-quarter miles of any pickup or drop
off point on the petitioner’s proposed or prescribed route; and, in the
case of a petition primarily concerning charter or special service, any
county in which the petitioner seeks authority from the Department to
make pickups.

“Regular Route” means “autobus’ service, as described in N.J.S.A.
48:4-1.

“Reply” means the pleading filed by the intervenor in response to an
answer.

“Respondent™ means any party against whom a complaint petition is
directed.

“Service Area’” means, in the case of a petition for discontinuance of
service, that area which constitutes a one and one-quarter mile radius
from any pickup or drop off point on the regular route that the petitioner
is currently authorized by the Department to serve, and in which he seeks
to discontinue service; or in the case of a charter or special service, the
county or counties in which the petitioner is authorized to serve but seeks
to discontinue service.

“Special” means ‘“‘special bus operation,” as described in N.J.S.A.
48:4-1.

16:51-1.4 Offices

The Office of Regulatory Affairs is located at McCarter Highway and
Market Street, Newark, New Jersey 07101 or such other location as
publicly noticed.
16:51-1.5 Hours

(a) The Office is open on weekdays from 8:30 A.M. to 4:30 P.M. unless
otherwise authorized by the Office.

(b) The Office is closed on legal holidays, Saturday and Sunday.

16:51-1.6 Communications

(a) All pleadings, correspondence and other papers shall be addressed
to the Director, Office of Regulatory Affairs, New Jersey Department
of Transportation, McCarter Highway and Market Street, P.O. Box
10009, Newark, New Jersey 07101.

(b) Copies of such correspondence shall be directed to the parties of
record in formal matters and to movants whose filed motions relating
to such matters have not been denied by the Department.

(c) Except as otherwise stated in this Chapter, all such pleadings and
correspondence shall be deemed to be officially received when delivered
to the Office of Regulatory Affairs.
16:51-1.7 Official records

(a) The Office shall retain custody of all its official records.

(b) Copies of rules and regulations and orders may be obtained from
the Director upon payment of all statutorily prescribed fees, or, if not
so prescribed, upon payment of fees covering reasonable copying costs.

16:51-1.8 Appearance

(a) No person or party as defined in N.J A.C. 16:51-1.3, except an
individual appearing on his own behalf, shall be permitted to participate
in any proceeding before the Office unless such person or party is rep-
resented by an attorney of this State in good standing who is domiciled
in this State. Any attorney or counselor from any other jurisdiction, of
good standing there, may, at the discretion of the Director, be admitted
pro hac vice to participate in a proceeding in the same manner as an
attorney of this State; provided, however, that all pleadings, briefs and
other papers filed with the Office shall be signed by an attorney of record
authorized to practice in this State who shall be held responsible for them,

(b) Any attorney wishing to withdraw from a proceeding before the
Office shall, in writing, immediately notify the Director, the party whom
he represents, and all other parties of record.

(c) Any person appearing before or transacting business with the Office
in a representative capacity may be required by the Office to file evidence
of his authority to act in such capacity.
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16:51-1.9 Ethical conduct and ex parte communications

(a) All attorneys appearing in proceedings before the Office in a rep-
resentative capacity shall conform to the standards of the ethical conduct
required of attorneys before the courts of the State of New Jersey.

(b) If any such attorney does not conform to the standards specified
in subsection (a) of this section, the Director may decline to permit such
attorney to appear in a representative capacity in any proceeding before
the Office.

(c) After the filing of a complaint or petition in a contested formal
proceeding and prior to the issuance of a final order thereon, no parties
to the proceeding, or their counsel, shall discuss the merits of such matter
or proceeding with the Commissioner, the Director or with any member
or employee of the Office, unless reasonable notice is given to all parties
who have appeared therein to enable such parties to be present at the
conference. After the filing of a complaint or petition and prior to the
issuance of a final order thereon, no parties to the proceedings, or their
counsel, shall discuss the merits of such matter or proceeding, with the
Commissioner, or with the Director unless reasonable notice is given to
all parties who have appeared therein, to enable such parties to be present
at the conference. When, after the filing of a complaint or petition and
prior to the issuance of a final order thereon, letters are directed to the
Office, or any member of its staff, regarding a formal proceeding, copies
of such letters shall be mailed to all parties of record and proof of such
service furnished upon request.

(d) In matters pending before the Office of Administrative Law, the
provisions of N.J.A.C. 1:1-3.8 shall apply to the extent applicable.
16:51-1.10 Former employees

Except with the written permission of the Commissioner, no former
member or employee of the Office or member of the Attorney General’s
staff assigned to the Office may appear in a representative capacity or
as an expert witness on behalf of other parties at any time within six
months after severing his association with the Office nor may he appear
after said six month period in any proceeding wherein he previously took
an active part when associated with the Office.

SUBCHAPTER 2. PLEADINGS
16:51-2.1 Pleadings generally

Pleadings before the Department shall be in the form of petitions,
motions, answers and replies.
16:51-2.2 Formal requirements for pleadings

(a) The form and size for pleadings shall be as follows:

1. Except where otherwise specifically provided, all pleadings and other
papers filed under these rules shall be typewritten or printed, cut or folded
to 8 1/2” x 11” in size, with the left-hand margin 1 1/2” and shall be
bound or fastened on the upper left-hand corner.

2. They shall be double spaced exccpt that quotations may be single
spaced and indented.

3. Where larger sheets are required for exhibits, they shall be folded
substantially to the size herein prescribed.

4. Any process may be used for the reproduction of typewriting
provided all copies are clear and permanently legible.

(b) Signature shall be as follows:

. All pleadings must be signed in ink by the attorney of record, if
any.

2. When a firm acts as attorney of record, the signature shall be in
the name of the firm, followed by the signature of the partner or associate
acting on behalf of the firm.

3. When a party acts in his own behalf under these rules, signature
shall be by the party, except that in the case of a corporation, signature
shall be by the corporate officer or attorney duly authorized by the
corporation to sign in its behalf.

4. Beneath the signature of every attorney of record, party or other
person appearing on a paper to be filed, there shall be typed, stamped
or printed his name and address.

(c) Caption and docket number shall be included as follows:

1. There shall be included at the head of the pleading or on a title
page a caption setting forth the name of the Department, the title of the
action, the docket number, if known, and a designation as petition or
the like.

2. Case titles shall be brief and concise.

(d) Description of parties shall be as follows:

1. The title of the action shall include the legal names of all parties.

2. The first pleading of any party shall state the party’s address; and,
if the party is a corporation, partnership or other group, there shall also
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be set forth the state in which, and the Jaw under which, the party was
incorporated or organized.

(e) Designation of persons to whom communications should be sent
is as follows:

1. Petitions or other pleadings filed with the Department by or on
behalf of any person shall state the name, title and address of the agent
to whom correspondence or communications concerning the matter are
to be sent.

2. If the agent designated to receive correspondence and communica-
tions is not the individual owner, a partner in or a corporate director
or officer of the person on whose behalf pleadings have been filed, the
Department shall serve all notices, decisions, orders and other papers it
issues on both the agent and the individual owner, partners or corporate
officer or directors, as the case may be.

(f) Attestation and verification shall be as follows:

1. All pleadings initiating a proceeding or otherwise seeking affirmative
relief shall be verified, except for those matters brought upon either the
Department’s own motion or the motion of the Attorney General of the
State of New Jersey.

2. If a party is represented by an attorney, the original of each paper
filed shall be signed in ink by the attorney, whose address shall be stated.
The signature of the attorney constitutes a certification that the represen-
tative:

i. Has read the pleading, document or paper;

ii. Is authorized to file it;

ili. Believes that there is good ground for the document; and

iv. Has not interposed the document for delay.

3. A pleading, document or paper signed as in (f)2. above need not
be verified or accompanied by affidavit unless required elsewhere in these
rules.

4. The original of each document not signed by an attorney must be:

i. Signed in ink;

il. Accompanied by the signer’s address; and

iii. Verified, if it contains allegations of fact, under oath by the person
in whose behalf it is filed, or by a duly authorized officer of the corpor-
ation in whose behalf it is filed. If the pleading is a complaint petition,
at Jeast one complainant must sign and verify the pleading.

16:51-2.3 Time for filing

(a) Unless otherwise provided in these rules or ordered by the Depart-
ment, a petition for approval, modification or transfer of a Certificate
of Public Convenience and Necessity or approval of a proposed merger
or consolidation involving an autobus company must be filed in its
entirety and in accordance with these rules within sixty (60) days of the
date of the Department’s exception letter to petitioner.

(b) With respect to petitions, motions, answers and replies, the date
of filing shall mean the date upon which the petition, motion, answer
or reply, as the case may be is stamped received by the Office of Regu-
latory Affairs, New Jersey Department of Transportation.

16:51-2.4 Number of copies

(a) Unless otherwise required by the Department, there shall be filed
with the Department for its own use an original and three conformed
copies of each pleading or other paper and amendment thereof.

(b) Where a pleading initiating a proceeding is filed by a party other
than an autobus company subject to the jurisdiction of the Department,
one additional conformed copy shall be filed for each respondent named
therein, for service by the Director in accordance with the provisions of
N.J.A.C. 16:51-2.7 (Service and notice of proceedings) of this subchapter.
16:51-2.5 Defective pleadings

Pleadings will be liberally construed in the interest of justice. The
Department may disregard errors or defects in pleadings which do not
affect the substantial rights of the parties. If the defect in a pleading
prejudices a substantial right of any party, the Department may, on
notice, strike the pleading or take such other action as it deems ap-
propriate.
16:51-2.6 Amendments

(a) The Department may in its discretion before or after the conclusion
of any proceedings it conducts allow any pleadings to be amended or
corrected or any omission therein to be supplied upon such terms as may
be lawful and just, provided such amendment, correction or addition does
not prejudice a substantial right of any party.

(b) Whenever, subsequent to the date of the pleading, there is any
significant change with respect to a matter contained in such a pleading,
the party who filed the pleading shall promptly file an amendment show-
ing or explaining the changed facts or circumstances.
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(¢) The filing of such amendment shall be considered a new filing as
of the date of its filing unless otherwise ordered or permitted by the
Department.
16:51-2.7 Service and notice of proceedings

(a) Unless otherwise provided for by statute or by these rules, or unless
otherwise ordered or permitted by the Department, the following
provisions shall govern:

1. A petition filed on behalf of an autobus company shall be served
by such carrier or its agent or attorney upon each respondent named in
such petition.

2. A petition initiating a proceeding filed by a party other than an
autobus company shall be served by the Director upon each respondent
named in such petition. Every other pleading, including all motions,
answers, replies, briefs and other papers, shall be served by the party filing
same on al} other parties of record concurrently with or prior to the filing
of such pleading, motion, etc., regardless of whether the filing party is
an autobus company.

3. Except when service is made by the Director, proof of service shall
be by affidavit, by certificate of counsel or by acknowledgement of
service; and in every such case such proof shall indicate the parties served
and the method and date of service. Such proof of service shall be filed
at the time of filing the pleading, or immediately thereafter.

4. Whenever public notice is required, it shall be at the expense of the
party directed to give such notice; and proof of public notice shall be
made and filed in accordance with Paragraph 3 of this Subsection.

16:51-2.8 Valid service

(a) Unless otherwise directed by the Department, service of pleadings,
notices, decisions, orders and other papers shall be deemed valid if made
by delivering one copy to each party (or his attorney of record) in person
or by depositing it in the United States mail first class, postage prepaid,
directed to the party (or his attorney of record) at his post office address.

(b) Unless otherwise provided, when any party has appeared by at-
torney, service upon such attorney shall be deemed valid service upon
the party for all future pleadings, until notice of withdrawal or dismissal
of such attorney is received in writing by the Director and served on all
parties of record to the proceeding.

(c) Whenever a party has the right or is required to respond within
a prescribed period after the serving of a notice or other paper upon him,
and notice or paper is served upon him by mail, three days from the date
of mailing shall be added to the service period prescribed for the response.

16:51-2.9 Withdrawal of petition or dismissal of proceeding

(a) A petition may be withdrawn without order of the Department by
filing a notice of withdrawal at any stage of the proceeding prior to either
the issuance of the Department’s decision on the petition or other final
disposition of the proceeding. A proceeding may also be terminated by
filing a stipulation signed by all parties who have appeared in the proceed-
ing prior to the entry of the Department’s decision or order disposing
of the proceeding. However, if the Department finds that the public
interest so requires, the Department by order may continue such proceed-
ing.

(b) The Department may on its own motion, or upon motion of any
party to the proceeding, dismiss the proceeding for good cause shown.

(¢) Unless otherwise specified or ordered, a withdrawal or dismissal
under this rule shall be without prejudice.
16:51-2.10 Applications to other regulatory bodies

(a) Where the relief sought in a petition also requires the approval or
authorization of any other State or Federal regulatory body, the petition
to the Department shall so state and include the following:

. The current status of such application;

2. If the application to the other regulatory body or bodies has already
been filed, a copy of each such application shall be attached to the petition
to the Department, together with a copy of any order or certificate issued
relating thereto;

3. If such an application or amendment thereof is filed with another
State or Federal regulatory body subsequent to date of filing with this
Department but prior to its determination, three copies of such appli-
cation or amendment thereof, together with three copies of any order
or certificate issued relating thereto, shall be filed with the Department
and served upon other parties of record.
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SUBCHAPTER 3. PETITIONS

16:51-3.1 Petitions for the granting of a certificate of public convenience
and necessity to conduct autobus operations; complaint
petitions

(a) Petitions for the granting of a Certificate shall conform to N.J.A.C.
16:51-2 (Pleadings) and shall clearly and concisely state the facts and relief
sought; shall cite by appropriate reference the statutory provision or other
authority under which the Department’s action is sought; shall contain
such information or statements as are required by statute, these rules,
or orders adopted by the Department or as may be required by the
Department in a particular proceeding; and shall also provide such other
information required by this Section.

(b) Complaint petitions directed against any particular respondent
shall conclude with a direction that the respondent satisfy the prayer of
the petition or file and serve an answer within twenty days of the date
of service of the petition upon the respondent in accordance with these
rules. Such petitions shall also include the current address(es) of the
respondent(s).

(c) The following information shall also be included in all petitions
requesting the granting of a certificate to conduct autobus operations:

1. Proof of publication of public notice, twice, one week apart, in a
newspaper of general and regular circulation in the proposed service area
which:

i. Briefly describes the purpose of the petition and the type(s) of equip-
ment to be used in the proposed service area;

ii. States that a petition for approval to operate the proposed service
has been filed with the Department;

iil. States that objections and other comments should be addressed to
the Office of Regulatory Affairs, New Jersey Department of Transpor-
tation;

iv. Furnishes the address of said Office;

v. Includes the appropriate Department docket number; and

vi. Lists each municipality (in the case of a petition for regular route
authority) or county (in the case of a petition for charter and/or special
authority) in which the petitioner seeks to provide pickup (and, in the
case of regular route petitions, drop off) service.

2. A schedule of equipment, including but not limited to type and
passenger capacity of the vehicle(s) to be used in the subject service (or
in the case of sale or lease of property, a schedule of the equipment to
be sold or leased).

3. A statement as to petitioner’s qualifications to operate and maintain
the proposed service.

4. A copy of petitioner’s pro forma balance sheet and income statement
for the first two (2) years of petitioner’s proposed service.

5. A copy of petitioner’s (or in the case of sale or lease of property,
the transferer’s current balance sheet and income statement.

6. In the case of a petitioner who does not already hold a Certificate,
a copy of petitioner’s certificate of incorporation filed with, and stamped
by, the Office of the Secretary of State, State of New Jersey (if applicable);
or if a foreign corporation, the petitioner’s service of process agent.

7. The total number of shares of the petitioner’s capital stock issued
and outstanding (if applicable).

8. The names and addresses of officers, directors and shareholders, that
have § percent or more rating control, partners or owners, as the case
may be, of the petitioner and the extent of their respective interests in
the petitioner.

9. Petition filing fee as prescribed by statute.

10. Tariff filing fee as determined by the Department.

11. Restrictions to be accepted by the petitioner.

12. Proposed tariff.

13. Three copies of the petition and, if applicable, any amendments
thereto.

(d) The Department may impose restrictions as public convenience and
necessity require.

(e) The following information shall be included in all petitions for
either the granting of a certificate to conduct regular route operations
or the approval of extensions to existing regular route operations.

1. The names of:

i. All regular route autobus passenger carriers operating in the
proposed service area; and

ii. Other petitioners seeking to conduct regular route autobus oper-
ations in the proposed service area.

2. Proof of service of the petition upon those persons noted in (e)l
above.
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3. Proof of service of the petition upon the clerk(s) of all municipalities
in which the petitioner proposes to establish pickup and/or drop off
locations.

4. A clear and concise statement as to how the proposed service will
serve public convenience and necessity in each municipality in which the
petitioner proposes to make a pickup.

5. An accurate and complete street-by-street description of the route
for which authority is sought.

6. A list of all proposed passenger pickup and/or drop off locations
together with certification that said locations are state and/or municipally
approved pickup and/or drop off points as per N.J.S.A. 27:1A-44 and
39:4-197.

7. A copy of the proposed schedule of operations.

8. The schedule of the fares proposed to be charged.

9. A map of the proposed route, as well as the routes operated by any
other carrier partially or wholly within the proposed service area.

(f) When a change in an existing route is required by any municipality
for the purpose of designating one-way streets or requiring other minor
reroutings to eliminate traffic congestion or traffic hazards, if neither fares
nor the operations of other passenger carriers operating in the area are
affected, then such petitions are not required to conform to N.J.A.C.
16:51-3.1(c)1. through 8. and 10. through 12. and N.J.A.C. 16:51-3.1(b)1.
(h).

(g) All petitions for the granting of a certificate to conduct charter
and/or special autobus operations shall include proof of service of the
petition upon the clerk of each county in which pickup service is
proposed.

(h) Upon written request of any of the following parties, a petitioner
for charter and/or special operations shall serve said party or parties with
a copy of the petition:

1. Autobus passenger carriers currently operating in the proposed ser-
vice area;

2. Other persons that have petitions pending before the Department
for authority to provide charter and/or special service in the proposed
service area; and

3. Any county or municipality located in the proposed service area.

(i) The petitioner shall not be required to honor any request for a copy
of the petition made later than twenty days after the last date of publi-
cation of public notice required under N.J.A.C. 16:51-3.1(c)1.

16:51-3.2  Petition for the approval of modification of a certificate of
public convenience and necessity

(a) Petitions for the approval of the modification or removal of operat-
ing restrictions contained in a certificate, and petitions whose purpose
is to extend or enlarge upon operating authority granted by the Depart-
ment, shall conform to the provisions of N.J.A.C. 16:51-2 (Pleadings) to
the extent applicable, and shall in the body thereof, or attached thereto,
also provide the information required by this Section.

(b) The following information shall be included in such petitions:

1. A specific reference to petitioner’s pertinent existing authority;

2. A statement showing existing restrictions;

3. A street-by-street description and map of the current route and of
the proposed modified route (if regular route);

4. In the case of a petition pertaining to regular route authority, a list
of:

i. All regular autobus companies currently operating authorized reg-
ular route service in the petitioner’s proposed service area; and

il. All other persons having petitions pending before the Department
for approval of regular route service in the proposed service area.

5. Proof of service of the petition upon the carriers and persons re-
ferred to in 4. above (if applicable);

6. Proof of publication of public notice, twice, one week apart, in a
newspaper of general and regular circulation in the proposed service area
which:

i. Briefly describes the purpose of the petition and the type(s) of equip-
ment to be used in the proposed service area;

ii. States that a petition to modify an existing certificate has been filed
with the Department;

iii. States that objections and other comments should be addressed to
the Office of Regulatory Affairs, New Jersey Department of Transpor-
tation, giving the address of said Office;

iv. Includes the appropriate New Jersey Department of Transportation
docket number (and route file number, if applicable); and

v. Lists each municipality (in the case of a petition for modification
of regular route authority) or county (in the case of a petition for modi-
fication of charter and/or special authority) in which the petitioner seeks
to extend or enlarge upon operating authority granted by the Department.
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7. Proof of service of the petition upon the clerk(s) of all municipalities
in which the petitioner proposes to establish additional pickup and/or
drop off locations that are different from such locations for which the
petitioner has authority;

8. A statement that describes the proposed restriction removal or other
change in existing operating authority, and gives the reason(s) for any
of the changes proposed; and

9. In the case of proposed modification of regular route authority, a
copy of the currently effective schedule of operations and the schedule
of operations to be put into effect if the modification is approved.

(¢) The Department may impose restrictions as public convenience and
necessity requires.

(d) A petition filed pursuant to this Section shall not be approved if
the relief thereby requested is for an addition to or reduction of the
number of counties in which pickups are authorized under a certificate
for charter and/or special service.

16:51-3.3 Petitions for approval of the transfer of a certificate of public
convenience and necessity for autobuses

(a) Petitions for approval of the transfer of a certificate shall conform
to the requirements of N.J.A.C. 16:51-2 (Pleadings) to the extent appli-
cable, and shall in the body thereof or in the attached exhibits also provide
the information required by this Section.

(b) The petition shall contain the following:

1. A copy of the certificate proposed to be transferred (including its
appropriate Schedule “A” and/or Schedule “B”).

2. In the case of a proposed transfer of a regular route authority, an
accurate and complete street-by-street description of the route to be
transferred;

3. Proof of publication of public notice twice, one week apart, in a
newspaper of general and regular circulation in the proposed service area
which:

i. States that a petition for the proposed transfer has been filed with
the Department;

ii. Briefly describes the purpose of the petition;

ili. States that objections and other comments should be addressed to
the Office of Regulatory Affairs, New Jersey Department of Transpor-
tation and includes the address of said Office;

iv. Includes the appropriate Department docket number and, if appli-
cable, route file number; and

v. Lists each municipality (in the case of a petition for transfer of
regular route authority) or county (in the case of a petition for transfer
of charter and/or special authority) in which the proposed transferce
seeks to operate under the subject authority.

4. In the case of a proposed transfer of regular route authority, a list
of all autobus passenger carriers currently operating authorized regular
route service in the transferee’s proposed service area;

S. Proof of service of the petition upon all the carriers referred to in
4. above (if applicable);

6. In the case of a proposed transfer of regular route authority, proof
of service of the petition upon the clerk of each municipality and county
in which the subject authority is operative;

7. In the case of a proposed transfer of charter and/or special
authority, proof of service of the petition upon the clerk of each county
in which the subject authority permits pickups;

8. A copy of the signed assignment(s), contract(s), lease(s), or other
written agreement(s) by which the proposed transfer is to be made;

9. An affidavit by the transferor detailing all judgements, tax claims
or liens against the transferor or against property or equipment involved
in or associated with the proposed transfer;

10. A balance sheet, income statement and pro forma financial state-
ment of the transferee;

I1. A statement so as to the proposed transferee’s qualifications to
operate and maintain safe, adequate and proper service;

12. A schedule of equipment to be used by the proposed transferee
under the subject authority;

13. The names and addresses of officers, directors and shareholders
or partners or owner, as the case may be, of the proposed transferee and
the extent of their respective interests in the proposed transferee;

14. A statement as to operating restrictions in effect at the time the
petition is filed. The Department may impose restrictions as public conve-
nience and necessity requires;

15. A copy of the certificate of incorporation of the transferee as filed
with, and stamped by, the Office of the Secretary of State, State of New
Jersey (if applicable);

16. Petition filing fee as prescribed by statute;
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17. The current schedule of fares for the subject autobus operation;
and

18. In the case of a proposed transfer of regular route authority, a copy
of:

i. The currently effective schedule of operations; and

ii. The proposed schedule of operations of the proposed transferee.

16:51-3.4 Ex parte or emergency relief; and minor modification of
regular route

(a) If a petitioner seeks ex parte action granting emergency relief,
pending either the Department’s petition review process or a full hearing,
it shall particularize the necessity for emergent action. The petition must
be supported by affidavits sufficient to make a prima facie case that the
public interest will be subject to irreparable harm if the requested emerg-
ency relief is not granted.

(b) The petitioner shall present a draft of the proposed order which
shall state the terms upon which the order may be dissolved. Where the
method of giving notice is not already provided for in these rules, notice
in advance of filing shall be given if practical or otherwise required by
these regulations for any party affected. The petitioner must certify by
affidavit at the time of the application that other interested parties were
served copies of the petition and draft order by certified mail. For
purposes of this subsection, interested parties shall include all passenger-
carrying trolleys, subways and autobus lines operating in the proposed
(or actual) service area.

(c) Notwithstanding subsections (a) and (b) above, the Department
may grant a request for a minor modification of a regular route if the
request is made thorugh a petition for ex parte relief. The notice require-
ments contained in subsections (a) and (b) shall apply to minor modi-
fication petitions, however. A minor modification of a regular route shall
mean a change in pickup or drop off location; provided:

1. The proposed new pickup and/or drop off location is within 1,000
feet of the route stop for which modification is requested;

2. The carrier requesting such change submits with its request proof
of municipal, county or state approval, as the case may be, of the
proposed stop; or in lieu of such approval, proof that the proposed stop
is located on private property together with the property owner’s written
approval of the proposed stop;

3. The proposed pickup and/or drop off point is not closer to any
authorized pickup and/or drop off location (respectively) of any other
autobus company than:

i. 500 feet, if the proposed stop is located in a municipality of the First
Class (as defined in N.J.S.A. 40A:6-4);

1. 750 feet, if the proposed stop is located in a municipality of the
Second Class (as defined in N.J.S.A. 40A:6-4),

ii. 1,250 feet, if the proposed stop is located in a municipality of the
Third Class (as defined in N.J.S.A. 40A:6-4);

iv. Five hundred feet, if the proposed stop is located in a municipality
of the Fourth Class (as defined in N.J.S.A. 40A:6-4); and

4. That, in the opinion of the Department, the need for the minor
modification is due to circumstances beyond the practicable control of
the carrier requesting the change.

(d) Relief granted under (c) above shall be provisional. Final disposi-
tion of matters relating to minor modifications under (c) above shall be
made upon petition for a final order of the Department approving such
a modification or upon other nullification of the provisional relief by the
Department.

16:51-3.5 Petitions for the approval of the sale or lease of property

(a) Petitions for the approval of the sale, conveyance or lease of real
or personal property, or the granting of an easement, or like interest
therein as required by law shall conform to provisions of N.J.A.C.
16:51-1; 16:51-3.1(a), (b), (e), (i); N.J.S.A. 16:51-3.4, 3.8, 3.9 and NJ.A.C.
16:51-2.10, and shall in the body thereof, or in attached exhibits, also
provide the following information:

1. Five copies on a separate sheet or sheets designated Schedule “A™
containing a description of the property (For real property, show the
location by municipality and county, a metes and bounds or other ade-
quate description of the property, together with a description of the
property and rights, if any, reserved by the utility; and for personal
property, include sufficient information to identify the property adequate-
ly);

2. Name of transferee or lessee, the consideration or rental and method
of payment thereof, and rights reserved by the transferror or lessor;

3. A copy of the written agreement if any (but if there is no written
agreement, it shall be so stated);

4. A certified copy of the resolution of the board of directors or other
authority authorizing the transfer or lease;
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5. The purpose for which the property was originally acquired, the date
of acquisition, the use made of the property for utility purposes, the date

when the circumstances under which it ceased to be useful for such

purposes, the present use, the possible prospective use and the identity
of the official or officials who determined that the property is not now
or prospectively required or useful for utility purposes;

6. The basis of the price or rental: assessed valuation, appraisal, com-
parable sales, or other basis; whether it is the best price or rental at-
tainable (attach appraisal, if any, as exhibit);

7. Whether the proposed consideration or rental represent the fair
market value of the property to be conveyed or leased;

8. What steps were taken to put this property on the market and
accomplish its sale or lease. (If bids were solicited, give names of bidders
and the consideration or rental offered.);

9. Whether there is any relationship between the parties other than that
of transferror and transferee, or lessor and lessee;

10. The actual cost at date of acquisition, and the cost and nature of
any improvements;

11. The amount at which the property is now carried on the utility’s
books;

12. Copies of proposed journal entries to record the transaction when
the consideration is more than $50,000.00;

13, If property is income producing, give details, such as carrying
charges, taxes, and assessed valuation;

14. If the property is encumbered by any mortgage, describe the
mortage, state the amount thereof, and the time required to obtain a
release;

|5. Where the property to be sold or leased involves the transfer of
certificates of public convenience and necessity, petitioner shall also
comply with N.J.A.C. 16:51-3.3 (Petitions for approval of the transfer
of certificates of public convenience and necessity) of this Chapter to the
extent applicable;

16. When the property to be sold or leased has a net book cost or
fair market value of more than $100,000, the petitioner must attach to
the petition copies of the advertisement required by (b) below, and proof
of publication;

[7. Railroads shall also show the distance to the nearest railroad track
or structure.

(b) Where the Department’s approval of sale or lease is required by
law and the property has a net book cost or fair market value of more
than $100,000, the property shall be advertised for sale or lease at least
twice, one week apart, in a daily newspaper published or circulated in
the county in which the property is located, within 90 days immediately
prior to the filing of the petition for the approval of the sale or lease,
except the advertising shall not be required for sales or leases of property
for public utility purposes to another public utility or other person subject
to any jurisdiction of the Department. The advertisement shall contain
the following:

1. A description of the property to be sold or leased and improvements
thereon. In the case of land, this shall include the street address, if any,
and a description sufficient to identify the location of the property and
its approximate size, which may be a description by metes and bounds
or lot and block numbers;

2. The place where the property is located or may be inspected,
together with the street address, if any;

3. Conditions of the sale or lease, if any, together with a provision
that the utility may reject any or all bids;

4. A statement that the sale or lease is subject to the approval of the
Department of Transportation;

5. A statement of the place and final date for submitting sealed bids
which shall not be less than ten days after publication of the second
advertisement together with a statement of the time and place of the
opening of said bids, which shall not be more than five days following
the final date for submitting bids, at a place in New Jersey;

6. A sealed bid, in accordance with the requirements of (b)S above,
must be submitted by a prospective purchaser or lessee. However, an offer
or agreement to purchase or lease in writing received by the utility or
executed before the first date of advertising and still in effect at such date,
shall be considered as if it were a sealed bid, provided such offer or
agreement is in writing and meets all other conditions of sale or lease,
if any, included within the advertising.

(c) In addition to any other transactions not requiring approval or
which on their merits may be deemed to be in the ordinary course of
business, any lease, grant or permission by a utility to occupy or use its
real property or any interest therein which is terminable at the option
of the utility upon notice not to exceed 90 days, and any release, by lease,
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easement, or other permission to occupy or use real property for a period
of not more than one year shall be deemed to be in the ordinary course
of its business. Neither notice to the Department nor petition for its
approval shall be required with respect thereto.

(d) In addition to any other transactions which on their merits may
be deemed to be in the ordinary course of business, the sale, lease,
encumbrance or other disposition by any utility of such of its property
or an interest therein as is set forth in this subsection, may be consum-
mated without petition to the Department for approval, provided, how-
ever, that the utility shall have given written notice thereof to the Depart-
ment, to be received not less than 15 days prior to the effective date of
the proposed sale, lease, encumbrance or other disposition of such prop-
erty. The transactions which may be completed without petition to the
Department are as follows:

1. The sale of personal property, other than autobuses, having a net
book cost and sale price not in excess of $75,000 and which is no longer
used by or useful to the utility;

2. Except as provided in this Section, the lease or permission to use
or occupy real property or any interest therein having a net book cost
not in excess of $125,000 and a net rental not in excess of $15,000 per
annum;

3. The sale or release of real property, or any interest therein, not used
by or useful to the utility and having a net book cost and sale price not
in excess of $125,000.

(e) On expiration of the notice period and on payment of the statutory
fee, the Director will certify on a true copy of the notice to be furnished
to the Department that such sale, lease or release is deemed by the
Department to be in the ordinary course of business and within the
statutory provision. Such notice shall contain, to the extent applicable,
the following:

1. Name of transferee or lessee, the consideration or rental and method
of payment thereof, and rights, if any, reserved by the transferror or
lessor;

2. A copy of the agreement or lease and a map of the real property;

3. A statement that the proposed consideration or rental represents the
fair market value of the property to be conveyed, or the fair rental value
of the property to be leased, giving the basis for the conclusion reached,

4. A statement of any relationship between the parties other than that
of transferror and transferee, or lessor and lessee, or a statement that
there is no such other relationship, as the case may be;

5. The amount at which the property is carried on the utility’s books;

6. A statement as to whether or not the property is income producing
and, if so, details as to whether the petitioner pays all carrying charges,
including taxes. In addition, such statement shall include the assessed
valuation of the property;

7. A statement, in the case of a proposed sale, that the property is
not used by or useful to the utility, and in the case of a proposed lease,
grant or permission, that the transaction will not compromise the ability
of the utility to render service;

8. A verification by a properly authorized officer, partner or proprietor
of the statements contained in the notice;

9. A blank space of three inches shall be provided at the bottom of
the first page of the notice for the Department certification.

(f) The Department may, within the aforesaid 15-day notice period,
or at any time prior to the actual consummation of the transaction,
suspend the provisions of this rule and require the filing of a petition
for the approval of the sale, lease, encumbrance or other disposition.

(g) Any buses of an age of ten years or over from the end of the year
of manufacture, or where the sales price is $50,000 or less, which is owned
by autobus utilities under the jurisdiction of this Department may be sold
without formal petition to the Department for approval of the sale
thereof, provided that the autobus utility shall first notify the Department
in writing 20 days prior to the date of the proposed sale. (See N.J.S.A.
48:3-7(b), as amended.)

1. The Department may, following receipt of the notice, suspend the
provisions of this subsection and require the filing of a formal petition
for approval of the sale. However, if no such action is taken by the
Department within 20 days of filing, a notice filed under this paragraph
shall be considered approved.

2. The notice shall contain the following information:

i. A complete description including make, model, year of manufacture,
serial number and year when acquired, of the bus or buses proposed to
be sold;

ii. The name and address of the vendee and the amount of the selling
price of the bus or buses;

iii. Whether the selling price is attainable;
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iv. What steps were taken to place the bus or buses on the market
to accomplish the sale;

v. What other offers were received, if any, and how it was determined
that the proposed offer is the best price obtainable;

vi. The relationship between the autobus utility and the vendee;

vii. Whether the bus is encumbered and, if so, state the amount and
the date when the release will be granted;

viii. A statement that the equipment is not used or considered economi-
cally useful in the vendor’s public utility operations;

ix. A statement that the utility has sufficient available autobus equip-
ment to meet its service requirements (indicate the number of buses owned
before and after the proposed sale and what arrangements were or will
be made to replace the equipment proposed to be sold); and

x. A statement that the sale will not adversely affect the ability of the
vendor to render safe, adequate and proper service on its regular New
Jersey intrastate bus routes.
16:51-3.6 Petitions for authority to transfer capital stock

(a) Petitions for authority to transfer upon the books and records of
any autobus company, under N.J.S.A. 48:3-10, any share or shares of
its capital stock, shall conform to the provisions of N.J.A.C. 16:51-2.7,
3.1 thrugh 3.6 to the extent applicable, and shall in the body thereof,
or in attached exhibits, also provide the following information:

1. The respective name and address of the proposed transferor and
transferee;

2. A description of the capital stock proposed to be transferred, includ-
ing the classification of shares; the number of shares of stock authorized
for issuance; the par or stated value of the stock; and the total number
of shares outstanding;

3. The percent and interest of the outstanding capital stock of the
autobus company that, either by itself or in connection with other
previous sales or transfers, will vest in the proposed transferee;

4. Proof of publication of public notice thrice, one week apart, in a
newspaper of general and regular circulation in the proposed service area
which:

i. States that a petition for the transfer of capital stock has been filed
with the Department;

ii, Briefly describes the purpose of the petition;

iii. States that objections and other comments should be addressed to
the Office of Regulatory Affairs, New Jersey Department of Transpor-
tation and provides the address of said office; and

iv. Lists each municipality served by the transferor under its regular
route authority, if any, and each county in which the proposed transferor
is authorized to make pickups under its charter and/or special authority,
if any.

5. {3roof of service of a copy of the petition upon:

i. The clerk of each county in which the transferor is authorized to
make charter and/or special pickups; and

ii. The clerk of each county in which regular route service is provided
by the transferor.

6. A detailed explanation of any reasonably expected changes to be
made, if the petition is approved, in the subject autobus company’s:

i. Board of directors;

ii. Officers and active managers; or

iii. Policies with respect to its operations, financing, accounting, capi-
talization, rates, depreciation, maintenance, service or any matters affect-
ing the public interest.

7. A statement as to the transferee’s ability to provide the regular route
service that it would be responsible for if the transfer were approved (if
applicable);

8. A description of the proposed transferee, including information as
to whether the proposed transferee is a public utility, a holding company
either separately or by affiliation in a utility holding company system,
or other domestic or foreign corporation or a natural person;

9. If applicable, the names and addresses of the officers, directors, and
shareholders or partners or owners, as the case may be, of the proposed
transferee and the extent of their respective interest in the proposed
transferee. If the proposed transferee is a public corporation, the list of
shareholders shall include only those persons that own five percent or
more of the transferee’s voting class of stock. If the transferee is a
privately held corporation, the shareholders list shall include all persons
owning the transferee’s voting class stock.

10. A copy of the certificate of incorporation of the proposed trans-
feree as filed with, and stamped by, the Office of the Secretary of State,
State of New Jersey (if applicable); and

11. Petition filing fee as prescribed by statute.
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(b) The Department may impose restrictions as public convenience and
necessity reasonably require.

16:51-3.7 Petitions for discontinuance of service

(a) A petition for discontinuance of service, under N.J.S. A. 48:2-24,
shall conform to the provisions of N.J.A.C. 16:51-2.7, and N.J.A.C.
16:51-3.1 through 3.6, to the extent applicable, and shall in the body
thereof, or in attached exhibits, also provide the following information:

1. Whether the service to be discontinued is the only one of its type
in the subject service area;

2. Whether reasonable alternative transportation service to that service
area is avatlable; and

3. The reason(s) for the proposed discontinuance.

16:51-3.8 Joinder of requests for relief

(a) A petitioner may join in a single petition more than one indepen-
dent or alternative request for relief subject, however, to the payment
of the statutory filing fees applicable to each of the approvals sought.

(b) The Department may in its discretion sever matters so joined for
hearing and determination or take such other action as may be in the
public interest.
16:51-3.9 Procedure of department on filing of petition

(a) If, in the opinion of the Department, a petition complies substan-
tially with these rules and appears on its face to state a matter within
the Department’s jurisdiction, and necessary copies have been received
and fees paid, the Director shall file same.

(b) Unless otherwise directed by the Department, petitions and subse-
quent pleadings shall be served by the parties as provided for in N.J.A.C.
16:51-2.7 and N.J.A.C. 16:51-2.8.

(c) If, within the time allowed for answer, the respondent makes an
offer of satisfaction which is accepted by the petitioner, such offer and
acceptance signed by the parties or their attorneys shall be filed with the
Office and if not disapproved by the Department within thirty days of
the Office’s receipt of such offer and acceptance, the petition shall be
deemed satisfied and the proceedings closed without further action.

(d) When the respondent has not satisfied the petition, the Department
may for the purpose of administratively resolving the matter, schedule
and conduct a conference between representatives of the Department, the
respondent, and the petitioner, and/or any other person deemed by the
Department to be an interested party. Thereafter the Department may
issue such decision or order as the facts and circumstances appear to
require; or the Department may transmit the matter to the Office of
Administrative Law as a contested case.

16:51-3.10  Tariff filings which do not propose increases in charges to
customers

(a) Tariff filings for the purpose of making effective initial tariffs or
revisions, changes or alterations of existing tariffs and which are not filed
because of the need for additional revenue from products or services
covered by existing tariffs and which do not propose increases in charges
to customers, shall conform to the provisions of N.J.A.C. 16:51-2 (Plead-
ings Generally) and N.J.A.C. 16:51-3.1 through 3.5, to the extent appli-
cable, and shall in the body thereof, or in attached exhibits, also provide
the following information:

. Four copies of the proposed tariff or revision, change or alteration
thereof, together with an explanation of the manner in which the tariff
or change differs from the existing or a prior tariff, and the effect, if any,
upon revenues;

2. A statement of the reasons why the tariff or change is proposed to
be filed;

3. A statement of notices given, if any, together with a copy of the
text of each of said notices;

4. A statement as to the date on which it is proposed to make the tariff
or change effective, which date shall not be earlier than 30 days after
the filing unless otherwise permitted by the Department.

5. In the case of initial tariffs pro forma income statements for each
of the first two years of operations and actual or estimated balance sheets
as at the beginning and end of each year of said two-year period.
16:51-3.11 Tariff filings or petitions which propose increases in charges

to customers

(a) Filings or petitions for the purpose of making tariff effective or-
for making revisions, changes or alterations of existing tariffs which
propose to increase any rate, fare, toll, rental or charge or to alter any
classification, practice, rule or regulation so to result in such an increase
(other than filings to effectuate the operation of an existing fuel adjust-
ment clause) shall conform to the provisions of N.J.A.C. 16:51-2 and
N.J.A.C. 16:51-3.1 through 3.5, to the extent applicable, and shall in the
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body thereof or in attached exhibits contain all applicable information
and data set forth in N.J.A.C. 16:51-3.10 (Tariff filings which do not
propose increases in charges to customers), and in addition shall contain
the following: (financial statements shall be prepared in accordance with
the Uniform System of Accounts):

1. A comparative balance sheet for the most recent three-year period
(calendar year or fiscal year),

2. Comparative income statement for the most recent three-year period
(calendar year or fiscal year);

3. A balance sheet at the most recent date available;

4. A statement of the amount of revenue derived in the calendar year
last preceding the institution of the proceedings from the intrastate sales
of the product supplied, or intrastate service rendered, the rates, tolls,
fares or charges which are the subject matter of the filing;

5. A pro forma income statement reflecting operating income at pres-
ent and proposed rates and an explanation of all adjustments thereon,
as well as calculation showing the indicated rate of return on the average
net investment (for the same period as that covered by the pro forma
income statement), that is, investment in plant facilities plus supplies and
working capital to the extent claimed, less the reserve for depreciation
and advances and contributions for facilities. If the request for rate relief
is based upon N.J.S.A. 48:2-21.2, there shall be included, in lieu of the
requirements of the foregoing paragraph, a statement showing that the
facts of the particular situation meet the statutory requirements.

i. In any such proceeding on a tariff filing or petition pursuant to
N.J.A.C. 16:51-3.11, the parties shall be given an opportunity to be heard
on issues relating to the design of the proposed tariffs after the determina-
tion by the Department of the amount of any rate relief, but prior to
the acceptance of the new tariffs. No new evidence shall be submitted
except by permission of the Department and the parties shall address
themselves only to matters in the existing record. The opportunity to be
heard shall be on written comment filed within five days of the company’s
filing of its proposed rate design. The Department may in its discretion
set oral argument on short notice concerning rate design issues;

ii. In providing the information required by the immediately preceding
subsection, a company may also file, in addition to the new rates proposed
to become effective, alternative rate changes designed to produce the full
revenue request, which alternatives are illustrative of the application of
other possible rate designs to the filing.

6. An itemized schedule showing all payments or accruals to affiliated
companies or organizations and to those who own in excess of five percent
(5%) of the utility’s capital stock regardless of the form or manner in
which such charges are paid or accrued and an explanation of the service
performed for such charges;

7. A copy of the form of notice to customers.

(b) Financial statements shall be prepared in accordance with the
Uniform System of Accounts.

(c) Each utility that makes a filing under subsection (a) (Tariff filings
or petitions which propose increases in charges to customers) of this
Section shall, unless otherwise ordered or permitted by the Department,
give notice thereof as follows:

1. Serve a notice of the filing and a copy of the proposed tariff or a
copy of the petition or a statement of the effect of the proposed filing
upon the municipal clerk in each of the municipalities in which there is
rendered a regular route service, the charge for which is proposed to be
increased;

2. Serve a notice of the filing and two copies of the petition or tariff
on the Director, Division of Rate Counsel, Department of the Public
Advocate;

3. Notice of the filing and the effect upon patrons of various classes
shall be given by posting of notices in the stations, cars and buses on
the affected route of such utility, and by publication in newspapers
published and circulated in the utility’s service area.

(d) Each utility that makes a filing under (a) above shall, after being
advised by the Department or the Office of Administrative Law of the
time and place fixed for hearing, if any, and unless otherwise ordered
or permitted by the Department or the Office of Administrative Law serve
notice of the hearing at least 20 days prior to such time on those persons
specified in (c) above and shall give such notice to those persons desig-
nated in (c)3 above no more than 30 days and no less than 20 days prior
to the date set for hearing, in newspapers published and circulated in
the utility’s service area and by posting in the stations, cars and buses
on the affected route of such utility, at Jeast 20 days pdor to the date
set for hearing. Such notices shall remain posted in said vehicles through
the hearing date.
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(e) Where notice is prescribed under this rule it shall be at the cost
and expense of the party obligated to give or serve the notice.

(f) Proof of service and/or notice required by this rule shall be filed
with the Department at least five days before the date set for hearing.
(Also see NJ.A.C. 16:51-11.1 et seq.)

16:51-3.12  Petitions for permission to keep books and records outside
the State of New Jersey

(a) Petitions for authority to keep books, records, accounts, documents
and other writings outside the State of New Jersey, filed with the Depart-
ment as required under N.J.S.A. 48:3-7.8, shall conform to the provisions
of NJ.A.C. 14:1-5 and N.J.A.C. 14:1-6.1 through 6.5 to the extent appli-
cable, and shall in the body thereof or in attached exhibits also provide
the following information:

1. Complete description of the specific books, records, accounts, docu-
ments and other writings proposed to be kept outside the State of New
Jersey;

2. The exact location where the books and records will be kept;

3. If all books and records will not be kept outside the State, what
remaining records will be kept at the New Jersey location;

4. The reason for proposing to keep its books and records at a location
outside the State;

S. The availability of adequate required space, facilities and ex-
perienced personnel at the new location;

6. The cost to the petitioner of maintaining the books and records at
the new location as compared with that of maintaining the records at
the New Jersey location;

7. The extent of the financial advantage to the customers and other
benefits to the public utility which will result from keeping the books
and records outside the State;

8. Whether the books and records which will be kept at the location
outside the State will be, on notice in writing of the Department, produced
at such time and place within this State as the Department may designate;

9. Whether the petitioner will pay to the Department any reasonable
expenses or charges incurred by the Department for any investigation or
examination, if the Department grants said permission;

10. The location where the petitioner will continue to maintain an
office within the State of New Jersey for the convenience of its customers
to pay bills, file complaints and conduct other business with the utility;

11. The name and address of the petitioner’s statutory agent.

SUBCHAPTER 4. MOTIONS: INTERVENTION

16:51-4.1 Motions; generally

(a) Where a party other than a petitioner seeks an order of the Depart-
ment, the party shall apply by motion.

I. A movant shall make each motion in writing, unless it is made orally
during an informal department hearing.

2. No technical forms of motion are required. In a motion, a party
shall state the grounds upon which the motion is made and the relief
or order being sought.

(b) A party shall submit a proposed form of order with each motion,
unless this requirement is waived by the Director.

(c) A party shall file each motion with the Director, except for motions
made during an informal Department hearing and emergency motions.

1. If the party provides an extra copy of the motion and a self-ad-
dressed stamped envelope, the Director shall mark the copy filed and mail
it to the movant.

(d) If a motion for substantially the same relief as that previously
denied, a party shall specifically identify the previous proceeding and its
disposition.
16:51-4.2  Motions in writing with no oral argument, generally; time

limits

(a) With the exception of emergency relief applications made under
N.J.A.C. 16:51-3.4, when a motion is in writing no action shall be taken
thereon until at least 20 days have expired from the date of service upon
the opposing party unless an expedited schedule is ordered for good cause
shown.

(b) The moving papers shall establish a submission date at least 20
days from the date of service upon the opposing party, when the matter
will be submitted to the Department for disposition. Proof of service shall
be filed with the moving papers or promptly thereafter.

(c) The opposing parties shall file and serve responsive papers, that
is, an answer, no later than 10 days after receiving the moving papers.

(d) The movant may file and serve further papers, that is, a reply,
responding to any matter raised by the opposing party and shall do so
no later than five days after receiving the responsive papers.
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(e) All motions in writing shall be submitted for disposition on the
papers unless a settlement conference or an informal Department hearing
is arranged for by the Director.

(f) All motions shall be deemed denied if not decided within 60 days
from the filing thereof, except as otherwise specified in these rules.

(g) A motion to intervene against a petition for approval, modification
or transfer of a Certificate must be filed with the Department no later
than 30 days after the date of service of the petition upon the movant,
in those cases where the movant has been served a copy of the petition;
and, in all other such cases, 30 days after the last date of publication
required under N.J.A.C. 16:51-3.1(c)]. In any event, such motions must
be filed either prior to the transmittal of the case to the Office of Adminis-
trative Law as a contested case or prior to the issuance of the Depart-
ment's final decision on the matter, whichever is earlier.

(h) The time requirements of this rule may be modified in the discretion
of the Commissioner for good cause shown.

16:51-4.3  Affidavits; briefs and supporting statements

(a) Motions and answering papers, i.c., answers and replies, shall be
accompanied by all necessary supporting affidavits and briefs or support-
ing statements. All motions and answering papers shall be supported by
affidavits for facts relied upon which are not of record or which are not
the subject of official notice. Such affidavits shall set forth only facts to
which the affiants are competent to testify. Properly verified copies of
all papers or parts of papers referred to in such affidavits may be annexed
thereto.

(b) In the discretion of the Commissioner, a party or parties may be
required to submit briefs or supporting statements pursuant to the sched-
ule established in N.J.A.C. 16:51-4.2 or as ordered by the Commissioner.

16:51-4.4 Disposition of motions to intervene; generally

(a) If a movant demonstrates that it has a substantial and specific
interest in the subject matter which will be affected by the proceeding
and if such interest with respect to the proceeding would not otherwise
be adequately represented, the Commissioner or the Director may grant
the motion to intervene by written order or decision on such terms as
the Commissioner or the Director, as the case may be, may prescribe.

(b) Whenever it appears during the course of a proceeding that an
intervenor has no substantial and specific interest which would be affected
by the proceeding, the Commissioner or the Director may dismiss the
intervenor from the proceeding.

(c) Timely filed motions to intervene shall be considered prior to any
disposition of the petition to which they are directed.

16:51-4.5 Disposition of motions to intervene in regular route petitions

(a) With respect to petitions for regular route service (original
authority or modification requests), in order for a movant to demonstrate
that it has an interest in the subject matter that will be substantially and
specifically affected by the proceeding, its motion must clearly indicate
that:

1. It operates an authorized regular route service in the proposed
service area; and that the granting of the relief sought may jeopardize
the profitability of said regular route service;

2. There is insufficient public need for the proposed regular route
service;

3. The petitioner has failed to make a request for which the Depart-
ment can grant relief;

4. The petition lacks veracity; or

S. That the petitioner is unfit to conduct the proposed regular route
service.

(b) For purposes of (a)5 above, items relating to fitness shall inciude,
but are not limited to:

1. The availability of the requisite equipment or personnel to provide
the proposed service;

2. Whether petitioner has a history of illegal operations such that to
grant the relief requested by petitioner might disserve the public interest;

3. Whether petitioner has been convicted of an offense listed in
N.J.S.A. 5:12-86(c);

4. Whether petitioner has otherwise acted in such a way that it would
be inimical to the public interest to grant petitioner’s relief request.

16:51-4.6 Disposition of motions to intervene in proceedings involving
charger and/or special operations

(a) With respect to petitions for charter and/or special autobus service,
in order for a movant to demostrate that it has an interest in the subject
matter that will be substantially and specifically affected by the proceed-
ing, its motion must clearly indicate:

1. That the petitioner has failed to make a request for which the
Department can grant relief;
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2. The petition lacks veracity; or

3. That the petitioner is unfit to conduct the proposed service.

(b) For purposes of (a)3 above, items relating to fitness shall include,
but are not limited to:

|. The availability of the requisite equipment or personnel to provide
the proposed service;

2. Whether petitioner has a history of illegal operations such that to
grant the relief requested by petitioner might disserve the public interest;

3. Whether petitioner has been convicted of an offense listed in
N.J.S.A. 5:12-86(c); or

4. Whether petitioner has otherwise acted in such a way that it would
be inimical to the public interest to grant petitioner’s relief request.

SUBCHAPTER 5. REHEARING, REARGUMENT OR
RECONSIDERATION
16:51-5.1 Method of instituting

(a) A motion for rehearing, reargument or reconsideration of a
proceeding may be filed by any party within 10 days after the issuance
of any final decision or order by the Department.

1. Such motion shall state in separately numbered paragraphs the
alleged errors of law or fact relied upon and shall specify whether re-
consideration, reargument, rehearing, or further hearing is requested and
whether the ultimate relief sought is reversal, modification, vacation or
suspension of the action taken by the Department, or other relief.

2. Where opportunity is also sought to introduce additional evidence,
the evidence to be adduced shall be stated briefly together with reasons
for failure to previously adduce said evidence.

(b) The Department at any time may order a rehearing, reargument
or reconsideration on its own motion and extend, revoke or modify any
decision or order made by it.

16:51-5.2 Motions and answers on rehearing

(a) A copy of the motion shall be served by the moving party upon
all other parties or their attorneys of record, forthwith upon the filing
hereunder. the moving party shall also give such notice, as the Depart-
ment may direct, of the filing of the motion to all other persons to whom
notice of the original proceeding had been given.

(b) Any answer to the motion shall be filed within ten days following
the service of the motion. Failure to file an answer shall be deemed to
be a waiver of any objection to the granting of the motion.

(c) Any motion hereunder which is not granted or otherwise expressly
acted upon by the Department within 30 days after the filing thereof,
shall be deemed denied.

(d) The filing or granting of any motion under this rule shall not
operate as a stay of the Department’s decision or order. A stay will be
granted only for good cause shown.

SUBCHAPTER 6. CONFERENCES

16:51-6.1 Purposes

(a) Informal conferences of parties or their attorneys may be held at
any lime to provide opportunity for settlement, subject to the approval
of the Department of a proceeding or any of the issues therein, and for
the submission and consideration of facts, arguments, offers of settlement
or proposals of adjustment, as time, nature of proceeding and the public
interest may permit.

(b) Unaccepted proposals of settlement and proposed stipulations not
agreed to shall not be taken into account in the Department’s disposition
of a petition or other pleading.

SUBCHAPTER 7. REPORTING ACCIDENTS
16:51-7.1 Procedures

(a) Accidents resulting from the operations, use or maintenance of
autobuses or strect cars under the jurisdiciton of the Department of
Transportation shall be reported as follows:

1. Report by mail to the Department’s Office of Regulatory Affairs,
McCarter Highway and Market Street, P.O. Box 10009, Newark, NJ
07101 on the form prepared for this purpose (Form 501) within 48 hours
of the occurrence of the accident, (Forms may be obtained from the Office
of Regulatory Affairs.)

2. Notify the Office immediately by telephone between 8:30 A M. and
4:30 P.M., and at all other times notify one of the persons listed in the
Department’s Autobus Accident Contact Persons List (available from the
Office of Regulatory Affairs) immediately by telephone, in the case of:

i. Grade crossing accidents;

ii. Overturning of buses;
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iii. Runaway buses and other accidents of an unusual nature, whether
or not bodily injury results;

iv. Accidents involving serious bodily injury, for example, broken
limbs or severe lacerations; or

v. Accidents involving a fatality.

(b) If at the time of the submission of the written report, the autobus
company is unable to state the corrective measures taken or make rec-
ommendations to avoid a recurrence of the accident, the autobus com-
pany shall, within 30 days of the date of the accident, file a report which
shall set forth the aforementioned corrective measures and recommen-
dation. This report shall show the same accident report number as the
original accident report.

(¢) The autobus company shall not take corrective measures prior to
the inspection of said utility’s vehicle involved in the accident by an
employee of the Department trained to perform post accident autobus
inspection, in the accident is of a type described in N.J.A.C. 16:51-7.1(a)2.

(d) The Department may summarily invoke the sanctions provided for
by law for violation of this subchapter.

SUBCHAPTER 8. PROVISION OF SERVICE

16:51-8.1 Commencement of operations

The operation of a route which has been approved by the Department
shall be inaugurated within 60 days from the date of said approval.
Failure to do so shall terminate the Department’s approval and make
the same inoperative and void.
16:51-8.2 Change of route

There shall be no deviation from the approved route without the
approval of the Department except in emergency, in which case the
Department shall be promptly notified of such change. The approved
route must be resumed immediately upon approval of the cause for
temporary rerouting.
16:51-8.3 Discontinuance of service

(a) No autobus or trolley utility shall discontinue the operation of a
route or routes, or a portion thereof, without first filing a petition with
the Department, which petition shall give the reasons for such disconti-
nuance. Such proposed discontinuance shall not become effective until
approved by the Department.

(b) Should any utility discontinue operation without the permission of
the Department, the Department may summarily invoke the sanctions
provided for by law.
16:51-8.4 Interruption of service

Where service on a route or routes has been interrupted and such
interruption appears likely to continue for a period in excess of four
hours, a report shall be made to the Department by the speediest means
of communication available, with a full statement of the cause and prob-
able duration. The public along the route or routes shall be promptly
notified of service interruptions by such means as are feasible and prac-
ticable including announcements and notices at terminals and ticket of-
fices, if any, and notification to news disseminating agencies and munici-
palities affected. Telephone reports shall be promptly confirmed by a
telegraphic or other written report.
16:51-8.5 Emergency equipment

All autobus and trolley utilities shall maintain sufficient reserve equip-
ment to insure the reasonable maintenance of the established routes and
fixed time schedules.
16:51-8.6 Stops before grade crossings

All autobus and trolley utilities shall have their vehicles come to a full
stop before crossing the tracks of any railroad at grade: such stop to be
made not less than 15 feet nor more than 50 feet from the nearest rail,
the stopping point to be determined by the physical conditions at the
crossing permitting a view of approaching trains from the near rail of
the tracks before proceeding from stop position.
16:51-8.7 Doors to be closed

All autobus and trolley utilities shall keep the doors of the vehicles
closed when the vehicles are in motion.
16:51-8.8 Drivers conversing

Autobus and trolley utilities shall not allow the drivers of any autobus
or trolley to engage in any unnecessary conversation with the passengers.
16:51-8.9 Filling fuel tanks

(a) Fuel tanks on autobuses shall be filled from outside the autobus
and shall not be filled or replenished with fuel while passengers are in
said autobus.

(b) Fuel tanks shall not be filled or replenished while the motor is
running.
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SUBCHAPTER 9. OFFICES

16:51-9.1 Location

(a) Each utility shall maintain in, or within reasonable proximity of]
its service area an office, the current location of which shall be furnished
to the Department, where applications for service, complaints, service
inquiries, bill payments, and so forth, will be received.

(b) Each utility shall furnish the Department with the current location
of the offices where maps and records covering the various service areas
are available to supply, upon reasonable request, information to cus-
tomers, governmental bodies, and other utilities and contractors.

16:51-9.2  Personnel to be contacted

(a) Each utility shall furnish to the Department and keep current a
list of names, addresses and telephone numbers of responsible officials
to be contacted in connection with routine matters during normal work-
ing hours.

(b) Each utility shall also furnish to the Department and keep current
a list of names, addresses, and telephone numbers of responsible officials
who may be contacted in event of emergency during other than normal
working hours,
16:51-9.3 Emergency telephone numbers

(a) Each public utility shall maintain a listed emergency number in
appropriate telephone directories, and file same with police departments,
fire departments, municipal clerks and other appropriate governmental
agencies.

SUBCHAPTER 10. RECORDS

16:51-10.]1 Location and examination

Each utility shall notify the Department, upon request, of the office
or offices at which various records are kept. These records shall be open
for examination by the Department’s inspectors.

16:51-10.2 Periodic reports

Every utility shall file with the Department on or before March 31 of
each year a summary of its finances and operations for the preceding
calendar year on forms prescribed and furnished by the Department. In
special instances, utilities may be required to submit reports quarterly
and monthly as directed by the Department. Other periodic reports shall
be filed on or before the due date noted on the report form.
16:51-10.3 Accidents

Each utility shall keep a record of and report to the Department all
accidents, as set forth in N.J A.C. 16:51-7.
16:51-10.4 Public records

(a) All records, except those records set forth in (d) below, which
specifically are required by statute to be made, maintained or kept by
and for the Department shall be public records within the meaning of
N.J.S.A. 47:1A-] et seq.

(b) All other records of the Department shall not be subject to the
provisions of N.J.S.A. 47:1A-1 et seq., and shall be available for inspec-
tion and examination only to the extent and for such purposes as may
be expressly authorized by the Commissioner of the Department.

(¢) The fee for copies of records, instruments and documents of the
Department shall be the fee established by law.

(d) All records which are required to be made, maintained or kept by
and for the Department which relate to accidents and investigation of
accidents concerning public utilities and to safety inspections and surveys
of property and equipment of public utilities shall not be deemed public
records, copies of which may be purchased or reproduced under the
provisions of N.J.S.A. 47:1A-1 et seq.

SUBCHAPTER 11. TARIFFS

16:51-11.1 Filing with department access to public

Every autobus company and trolley company shall file with the Depart-
ment and keep open to public inspection in each office where applications
for service may be made, tariffs applicable to such territory, the business
of which is commonly transacted at such office, showing all rates and
charges made, established, or enforced, or to be charged or enforced, all
rules and regulations relating to rates and charges or services used or
to be used, and all general privileges and facilities granted or allowed.
The same shall be readily accessible to the public at all times during office
hours, and on demand by any person shall be produced for examination
immediately. All tariffs legally filed with the Department and now in
effect shall continue in force until legally changed. The Department may
direct the reissue or modification of any tariff or any part thereof at any
time.
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16:51-11.2  Letter of transmittal

(a) Four copies of tariffs, parts of tariffs or supplements thereto shall
be filed with the Department except that two copies shall be filed by
railroads. All such tariffs, parts of tariffs, or supplements shall be accom-
panied by a letter of transmittal addressed to the Office of Regulatory
Affairs. If acknowledgement is desired, such letter shall be in duplicate
and shall be accompanied by a self-addressed stamped envelope.

(b) The letter of transmittal shall take the following form:

LETTER OF TRANSMITTAL
(Name of Common Carrier)

Transmittal Advice No.

To: Office of Regulatory Affairs
State of New Jersey
Newark, New Jersey

Place and Date

The enclosed tariff, issued is transmitted for filing in compliance
with the requirements of the Department of Transportation, State of New
Jersey

(If a complete tariff)
NJ.D.OT. (P.U.CNJ. or I.C.C)) No.
(Or if a revised page)

Effective __

Revised Page No.

Effective
(Or if a supplement)

Supplement No. to NJ.D.O.T. (P.U.CNJ. or .C.C.) No.——

Effective

(Name of Utility)

(Signature of Officer Transmitting)

16:51-11.3 Statement of proposed changes

Except in the case of tariffs published under an order of the Depart-
ment, each letter of transmittal shall be accompanied by a statement
showing the changes which are proposed to be made and the reason for
each change.
16:51-11.4 Timelines of filing

Except as provided by N.J.A.C. 16:51-6.16, every tariff, part of tariff,
or supplement thereto shall be filed with the Department, as hereinbefore
provided, not less than 30 days prior to the date on which it is proposed
to be made effective, unless the Department, for good cause shown, shall
permit or require the proposed tariff, part of tariff, or supplement to
become effective on less than 30 days notice.

16:51-11.5 Separate series issuance; number; prefix

(a) Tariffs shall be issued in separate series and the tariffs in each series
shall be numbered in consecutive order. Each number shall show as a
prefix N.J.D.O.T. (or P.U.C.N.J.) as the case may be) and shall further
show the number of the tariff or tariffs to be superseded, if any, except
that the Department will receive for filing any tariffs which apply to the
intrastate transportation of passengers or freight by railroad within New
Jersey which are identified by either an N.J.D.O.T. or a P.U.C.N.J.
number or an [.C.C. number. Both numbers need not appear on any one
tariff but a tariff bearing only an I.C.C. number will not be accepted
unless it contains a reference note indicating that it applies in intrastate
transportation within New Jersey.

(b) Rate tariffs shall be prepared and arranged as follows

1. Title Page;

2. Table of Contents;

3. General information;

4. Classification and Rates.

16:51-11.6 Complete document; references

Each classification and rate shall be complete in itself, except that
reference may be made to rules and regulations appearing in the schedule
under General Information or in a separate schedule under General
Information or in a separate schedule referred to therein. General rules
and regulations appearing or referred to in a schedule under General
Information shall apply to service to be furnished under each Classi-
fication or rate unless otherwise expressly provided. Any exception to the
application of a general rule or regulation must be clearly stated.
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16:51-11.7 Preparation; paper

Tariffs and supplements shall be prepared on hard finished, durable
paper. Sheets shall not exceed 8 x 11 inches in size. Typewriting, photo-
copying, or any printing process may be used.

16:51-11.8 Consecutively numbered pages

When a complete tariff is filed, each page, except the title page, which
in all cases shall be considered as Page No. I, shall be issued consecutively
numbered. (Example: “Page No. 2,” “Page No. 3,” and so forth.)

16:51-11.9 Supplement or reissue
A supplement to or reissue of a filed tariff shall indicate the number
of prior tariff or supplement in connection with the N.J.D.O.T. or
(P.U.C.NJ. number) or I.C.C. number.
16:51-11.10 Suspension; supplement form
When a tariff or portion thereof is suspended by order of the Depart-
ment a consecutively numbered supplement shall be issued bearing notice
in substantially the following form:
“By order of the Department of Transportation, State of New
Jersey made (Here list suspended tariffs) has (have)
been suspended to and including . Pending restoration,
reissue or cancellation, the rates, rules and regulations in (Here
list tariffs which it was proposed to supersede) shall apply.”

16:51-11.11 Less than 30 days’ notice request; application

(a) Any common carrier desiring permission to change existing rates
on less than 30 days’ notice shall file with the Department a tariff, part
of tariff, or supplement, if necessary, containing the proposed change and
the application in the form prescribed herein requesting authority to put
such tariff into effect in less than 30 days after filing, and indicating the
date it is desired that such rates become effective. Where special con-
ditions arise necessitating a change in the proposed effective date, ex-
tension may be requested. Such application shall be contained in the
statement of tariff changes.

APPLICATION FOR AUTHORITY TO MAKE CHANGES
EFFECTIVE ON LESS THAN THIRTY DAYS NOTICE

To: Office of Regulatory Affairs
State of New Jersey
Newark, New Jersey

(Name of Common Carrier) by (Name of Officer)

its (Title of Officer)

authority to make effective the following rates, N.J.D.O.T. (or
P.U.C.NJ. or I.C.C.) No. on 19___ by filing with the
Department on days notice. This application is based upon the
following special circumstances and conditions:

hereby applies for

(Name of Utility)
(Name and title of
authorized representative)
(b) If the application is granted, the permission will specify the number
of days on which such tariff may become effective after date of filing
with the Department.
16:51-11.12 Notation form
(a) On tariffs authorized to be made effective on less than 30 days’
notice, a notation in the following form shall be shown:

“Effective on (date) on days notice, under
authority of the Department of Transportation, State of New
Jersey. Special Permission (Order No.)
made ..

(b) In the case of an entire tariff, the notation need appear on the title
page only, immediately following the effective date. In the case of separ-
ately issued supplements, it shall appear on each supplement immediately
above the lower marginal line.
16:51-11.13 Late filing, rejection

Tariffs or supplements received for filing too late to give the Depart-
ment the notice prescribed by permission of the Department, or which
fail to plainly state the changes proposed to be made in the tariff then
in force and the time when the changes proposed will go into effect, are
subject to rejection and return. If a tariff is rejected, the number which
such tariff bears shall not be used again. Such tariff shall not thereafter
be referred to as cancelled, amended, or otherwise, but the tariff issued
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in lieu of such rejected tariff shall bear, under the statement specifying
the tariff superseded thereby, a notation in substantially the following
form:

“Issued in lieu of , rejected by the Department.”

EXAMPLE

Supplement No. 2 Issued in lieu of Supplement No. | rejected
by the Department of Transportation, State of New Jersey.

16:51-11.14 Rules or classifications prescribed by department

When rates or classifications are prescribed by decision or by order
of the Department, or when tariffs are to be revised in conformity with
such decision or order, the changes made pursuant thereto shall be
established by supplements or reissues of the tariff or tariffs affected, filed
and posted as provided in this Subchapter. Each title page containing
rates or provisions established pursuant to the order of the Department
shall bear the following notation:

Issued in compliance with decision (or order) of the State of
New Jersey, dated
16:51-11.15 Passenger fares for named or limited period

(a) Passenger fares covering a named and limited period, issued for
special parties, conventions, excursions, and other extraordinary reasons,
may properly be established on short notice. To avoid the necessity for
special application in cases of this kind, the Department has made a
general order fixing the named time of notice of round-trip excursicn
fares. Railroads may be governed accordingly.

(b) Fares for an excursion limited to a designated period of not more
than ten days may be established upon posting a tariff one day in advance
of the effective date in two public and conspicuous places in the waiting
room of each station where tickets for such excursions are sold and
mailing two copies of tariff to the Department.

(c) Fares for an excursion limited to a designated period of more than
ten days and not more than 30 days may be established upon posting
a tariff three days in advance of the effective date in two public and
conspicuous places in the waiting room of each stations where tickets
for such excursions are sold and mailing two copies of tariff to the
Department.

(d) The term “‘limited to a designated period” used in this section
means the period beginning with the first day on which the transportation
can be used and ending with, and including, the day upon which the
return trip must be completed.

(e) A series of temporary round-trip excursion fares limited for desig-
nated period as set forth in (b) and (c) above, the effectiveness of which
extends over a period exceeding 30 days but not more than one year,
may be published in the same tariff and established as provided in (c)
above as to certain of the fares and accompanying provisions, and on
statutory notice as to the remainder. For example, tariff is filed with the
Department March 2 to be effective March 7, 14, 21, 28, April 4, 11,
18 and 25, with final return limit of eight days in addition to date of
sale. From March 7 to final return limit of ticket sold, April 25, is 58
days. In connection with the sales dates of March 7, 14, 21 and 28, the
tariff must indicate by appropriate symbol that insofar as it is effective
on those dates it is issued under authority of the Depariment of Transpor-
tation, State of New Jersey. The tariff insofar as it is effective on that
date of April 4, 11, 18, 25, is filed on statutory notice, and no notation
to that effect is necessary.

(D Supplement permitted; changes in tariff.

1. No supplement may be issued to a tariff filed under authority of
(b) above, except for the purpose of cancelling the tariff, and the title
page of tariff must so state.

2. A tariff issued under authority of (c) and (e) above may have only
one supplement in effect at one time.

3. Changes in tariffs of two or more pages issued under authority of
(c) and (e) above may be made for the following purposes:

i. To change or add dates of sale; but the effectiveness of a tariff, as
amended, issued under authority of (e) above shall not extend over a
period exceeding one year;

ii. To extend return limit;

ili. To add selling stations or destinations, routes, or privileges;

iv. To reduce fares.

4. Changes specified in (f)3 above in a tariff issued under authority
of (¢) above established by supplement to the tariff in the same manner
as authorized in said subsection (c) for the tariff.

5. Changes specified in (f)3 above in tariffs issued under authority of-
(e) above may be made by supplement, or reissue of the tariff, by filing
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and posting such changes not later than three days before they are to
become effective.

(g) Each tariff or supplement issued hereunder must bear a notation
on the title page *‘Issued under authority of the Department of Transpor-
tation, State of New Jersey, (N.J.A.C. 16:51-11.15).”

16:51-11.16 Agent authorization

If tariffs and supplements thereto, classifications, and so forth, are filed
with the Department by a designated and authorized agent of the carrier,
notice of such authorization must be filed with the Department, by and
in the name of the carrier. In cases of change of agency similar
authorization shall be filed by and in the name of the carrier. The type
or form of such authorization is not hereby specified and one or more
agents may be shown thereon.

SUBCHAPTER 12. NOTICE REGARDING CHANGES IN FARES
OR OPERATING SCHEDULES

16:51-12.1 Notices regarding fares

(a) In order that adequate and proper notice may be given to the public
of any hearing, change in schedule or fares, or any matter in which the
Department may require that public notice be posted, every public utility
owning, operating, managing or controlling any bus or rail service oper-
ation for public use within the State of New Jersey, by the approval of
the Department shall post such notices in the vehicles and places required
by the Department so as to be plainly visible to the public.

(b) The heading of the notice which shall contain information as to
the title of the notice, such as “Notice of Public Hearing,” “Notice of
Change in Fare,” “Notice of Change in Schedule,” and so forth, shall
be printed and set forth in letters not Iess than 3/4 inch in size.

(¢) The body of this notice which shall contain full information as to
the matter or matters upon which notice to the public is required shall
be printed and set forth in letters not less than 3/8 inch in size.

(d) Such notice or notices shall remain posted untii after such hearing
is had or such effective date or the occasion for such notice has passed.

16:51-12.2 Notices regarding operating schedules

(a) In order that adequate and proper service may be continuously
assured, every public utility owning, operating, managing or controlling
any autobus or service operation for public use within the State of New
Jersey, with approval of the Department shall, not less than 20 days
before putting into effect any change or alteration in any existing operat-
ing schedule which would result in a substantial reduction of the service
or materially change or alter headways and the arriving or leaving time
of the vehicle, comply with the following:

1. File with the Department of Transportation, by mailing to Office
or by delivery thereto, two copies of a notice setting forth therein the
proposed change or alteration;

2. File with the clerk of each municipality served and affected by the
propoesd changes or alteration, two copies of the aforesaid notice;

3. Immediately following the filing of the aforesaid notice, such public
utility shall post notice of its intend to change or alter its schedule for
a period of 15 days in the vehicles operated by it. Such notice shall contain
the following information:

i. From whom and where information of the extent of such change
or alteration may be obtained;

ii. That notice has been filed by the company with the Department
of Transportation.

iii. That notice has been filed with the clerk of each municipality served
and affected by the proposed changes or alterations.

(b) Such public utility may, 10 days after the expiration of the aforesaid
15-day notice period, place the change or alteration in effect unless the
Department shall have otherwise provided. When under the provisions
of this section it is permissible to place into effect such a change in
schedules, the utility shall immediately notify the Department in writing
whether or not the proposed schedule change is being effectuated.

SUBCHAPTER 13. COMPLIANCE WITH ORDERS, DECISIONS
AND RECOMMENDATIONS

16:51-13.1 Orders and decisions

Upon issuance of an order or decision of the Department, the party
to whom the same is directed must notify the Department in writing on
or before the date specified in said order or decision whether or not
compliance has been made in conformity therewith.
16:51-13.2 Recommendations

Upon the making of any recommendation by the Department, the party
to whom the same is directed must within 15 days after the making of
the recommendation, unless otherwise specifically required, notify the
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Department in writing of the acceptance or rejection thereof. Failure to
comply with this rule will be deemed an acceptance of the recommen-
dation.
16:51-13.3 Extension of time limits

In instances where the Department’s decision or order contains a
specific time or date of compliance, and the petitioner desires extension
of such time limit, petition to the Department shall be made in writing
at least five days before the expiration of the time limit.
16:51-13.4 Answers to communications

Unless otherwise specified, any letter or telegram from the Department
directing investigation of any matter under its jurisdiction must be com-
plied with by the autobus company and a report received by the Depart-
ment within 15 days from the date of the letter or telegram. If circum-
stances prevent compliance with this rule, the autobus company must
advise the Department in writing, within the above prescribed period,
of its inability to comply and the reasons therefor.

SAMPLE ACCIDENT REPORT FORM—
ALL OTHER UTILITIES
REPORT OF ACCIDENTS
Report No.

Name of Reporting Utility:

Date of Accident: Time of Day

Place of Accident:

Details of Casualties to Persons:

Details of Effect on Service:

Details of Accident (Nature and Cause):

Corrective Measures:

Recommendations to Avoid Recurrence:

SIGNED:

TITLE: DATE:

TREASURY-GENERAL
DIVISION OF PENSIONS

Submit comments by February 19, 1987 to:
Peter J. Gorman, Esq.
Administrative Practice Officer
Division of Pensions
20 West Front Street
CN 295
Trenton, New Jersey 08625

(a)
Public Employees’ Retirement System
Loan Tolerances

Proposed Repeal and New Rule: N.J.A.C. 17:2-4.4

Authorized By: Public Employees’ Retirement System,
Janice Nelson, Secretary.

Authority: N.J.S.A. 43:15A-17.

Proposal Number: PRN 1987-44.

The agency proposal follows:

Summary

The proposed new rule provides that interest will be charged upon a
member’s unpaid loan balance when the member goes off the payroll.
Under the current rule, there is in effect a grace period of eight months
when no interest is charged if a member is off the payroll. The proposed
new rule will impose interest upon the outstanding loan balance without
the cight months grace period. If at the end of the scheduled load period,
there is a balance due of less than $10.00, it will be written off: if the
balance due is $10.00 or more, the member will be assessed that amount.
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Social Impact
The proposed new rule will affect the members of the Public Em-
ployees’ Retirement System who go off the payroll with an outstanding
loan balance. The affected members will now be assessed interest on an
outstanding loan balance.

Economic Impact
The proposed new rule will have an economic impact upon members
of the Public Employees’ Retirement System who go off the payroll with
an outstanding loan balance. Under the new rule, interest will accrue
upon the outstanding loan balance immediately rather than having an
eight month grace period as is the case under the current rule.

Full text of the proposal follows (additions indicated in boldface thus;
deletions indicated in brackets [thus]).

17:2-4.4 Loan [revaluation] tolerance

[(a) If 2 member is off the payroll and not contributing for a period
of eight months or less, any outstanding obligation such as a loan or
arrearage, will have the ending date of the obligation extended to cover
the period off the payroll.

(b) In the event the member is off longer than eight months, the
obligation will be revalued and an additional interest charge made.]

Interest will be calculated on a periodic basis on the unpaid loan balance.
If scheduled payments are not paid timely, interest will be accrued and added
to the remaining outstanding loan balance. If, at the end of the loan schedule,
there is a balance of less than $10.00, it will be written off. If the balance
is equal to or greater than $10.00, the member will be assessed.

(a)

Teachers’ Pension and Annuity Fund

Compulsory Retirement

Proposed Repeal: N.J.A.C. 17:3-6.15

Authorized By: Anthony Ferrazza, Secretary, Teachers’ Pension
and Annuity Fund.

Authority: N.J.S.A. 1§A:66-56.

Proposal Number: PRN 1987-45.

The agency proposal follows:

Summary
This proposal will delete the current rule on compulsory retirement.
As a result of recent federal and State legislation and recent court cases,
compulsory retirement ages are no longer enforceable within the
Teachers' Pension and Annuity Fund. As a result, the current rule which
is being proposed for repeal is no longer enforceable.

Social Impact
The proposed repeal will affect current and future members of the
Teachers” Pension and Annuity Fund who will no longer be required to
retire on the basis of a mandatory retirement age.

Economic Impact
The proposed repeal will not have any significant, adverse effect upon
the members of the Teachers’ Pension and Annuity Fund nor the public
at large.

Full text of the proposal follows (additions indicated in boldface thus;
deletions indicated in brackets [thus]).

17:3-6.15 [Compulsory retirement] (Reserved)

[(a) All members shall be required to terminate their active member-
ship effective as of the first of the month in which they attain age 71.
The actual payment of retirement benefits will be subject to the regular
filing requirements set forth in N.J.A.C. 17:3-6.1.

(b) The Fund shall send written notice to the member and his employer
between 120 and 180 days in advance of the date on which the member
shall be required to retire.

(c) Should a member fail to file “Application for Retirement Allow-

ance” before his compulsory retirement date, he shall be granted the

maximum allowance payable on his account; however, no retirement
checks will be disbursed until he files the required application.

I, If an application is not filed with the Fund before a period of 30
days has elapsed after the Board has acted on his retirement, he shall
not be eligible to exercise any of the available retirement survivorship
options and his retirement on maximum allowance shall stand as ap-
proved.

(CITE 19 N.J.R. 195)
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2. When such a member files his application with the Fund, he shall
be eligible to receive retirement benefits for the months that have elapsed
since his compulsory retirement date, provided satisfactory evidence is
received to show that he terminated employment as of his compulsory
retirement date.

3. No retirement benefits shall be paid for any period the member
continued in service beyond his compulsory retirement date, nor shall
he receive any credit for retirement purposes for salary received or for
service rendered beyond his compulsory retirement date.

(d) If a member’s death occurs after the 30-day waiting period has been
satisfied, but before he has filed the required application for retirement,
the member shall be considered to be retired on maximum allowance for
death benefit purposes. His estate shall be entitled to the retroactive
retirement allowance due, in addition to any retired insurance benefits
payable.]

TREASURY-TAXATION
(b)

DIVISION OF TAXATION

Local Property Tax
Both Senior Citizen’s and Veteran’s Deductions

Repeal and New Rule: N.J.A.C, 18:14-2.11

Authorized By: John R. Baldwin, Director, Division of Taxation,
Authority: N.J.S.A. 54:4-8.47.
Proposal Number: PRN 1987-50.

Submit comments by February 19, 1987 to:
John C. Raney
Superintendent
Local Property Tax Branch
Division of Taxation
CN 52
Trenton, NJ 08646

The agency proposal follows:

Summary

This proposal is authorized by N.J.S.A. 54:4-8.47. N.J.S.A. 54:4-8.40
etseq (P.L. 1963, ¢.172, as amended) provides for a deduction for a senior
citizen from local property tax on a dwelling house in which he or she
resides. The senior citizen’s deduction is $250.00. This $250.00 deduction
also applies to a person who may be less than 65 years old but is
permanently and totally disabled. The Division of Taxation proposes to
revise N.JLA.C. 18:14-2.11 governing the $250.00 senior citizen’s and
disabled person’s and their qualified surviving spouse’s property tax
deduction in order to conform the rule with a recent change in the New
Jersey Constitution which grants claimants for the $250.00 deduction the
right to receive the $50.00 veteran’s property tax deduction, in addition,
where entitlement to both deductions exists.

Social Impact
This proposal is desirable in view of the constitutional and legislative
mandate that uniform assessment practices prevail throughout the State.
Previous law prevented allowance of both benefits to claimants who now
have that right to a veteran’s deduction as well as a senior citizen’s
deduction. ‘

Economic Impact

A definite economic benefit results to persons eligible who are of the
age of 65 years or over, or disabled persons, and who are also eligible
veterans. Prior to the legislative change which prompts this proposal,
claimants for the $250.00 deduction were required to waive entitlement
to the $50.00 veteran’s deduction, With the enactment of P, L. 1985, ¢.200,
the statute to which this proposal conforms, those claimants may now
receive deductions in excess of the $250.00 limit previously permitted.

Full text of the proposed repeal and the proposed new rule follows
(deletions shown in brackets [thus]; additions shown in boldface thus).

18:14-2.11 [No deduction allowable to claimant receiving another
deduction or exemption from taxes]
[The deduction is not allowable to any claimant receiving any other
deduction or exemption from taxes provided for by any other law unless
the claimant waives or renounces such other deduction or exemption from
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taxes provided for by any other law unless the claimant waives or re-
nounces such other deduction or exemption, except said citizen and
resident may received in addition any homestead rebate or credit provided
by law.]

18:14-2.11 Deduction in addition to veteran’s deduction

(a) A claimant receiving a veteran’s deduction provided under P.L. 1963,
¢.171, as amended, (N.J.S.A. 54:4-8.10 et seq.) may also be entitled to the
deduction provided herein and, in addition, may receive any homestead
rebate or credit provided by law.

1. Example: Mary Roe, who is a veteran and the surviving spouse of a
veteran, upon reaching the age of 65 years, may be entitled to a deduction
in the amount of $350.00 ($50.00 as a veteran’s surviving spouse; $50.00
as a veteran; and $250.00 as a qualified senior citizen).

OTHER AGENCIES
(a)

PUBLIC EMPLOYMENT RELATIONS COMMISSION
Appeal Board

Proposed Amendment: N.J.A.C. 19:17-2.1
Reproposed New Rules: N.J.A.C. 19:17-3.1 through
N.J.A.C. 19:17-4.5

Authorized By: James W. Mastriani, Chairman, Public
Employment Relations Commission.

Authority: N.J.S.A. 34:13A-5.9.

Proposal Number: PRN 1987-41,

A public hearing will be held at 10:00 A.M. on February 17, 1987 at:
Public Employment Relations Commission
495 West State Street
Trenton, New Jersey 08625

Submit comments by February 19, 1987 to:
James W. Mastriani, Chairman
Public Employment Relations Commission
495 W. State Street
CN 429
Trenton, NJ 08625; and
General L. Dorf, Acting Chairman
Public Employment Relations Commission Appeal Board
495 W. State Street
CN 429
Trenton, NJ 08625

The agency proposal follows:

Summary

In the August 4, 1986 issue of the New Jersey Register, at 18 N.J.R,
1521(a), the Public Employment Relations Commission proposed new
rules, N.J.A.C. 19:17-3.1 through N.J.A.C. 19:17-4.5 and an amendment
to N.JLA.C. 19:17-2.1. The proposal (PRN 1986-295) was prompted by
the decisions of the United States Supreme Court in Chicago Teachers
Union v. Hudson, US. 54 US.LW. 4231, 89 L Ed 2d. 232,
121 LRRM 2793 (3/4/86), and the New Jersey Supreme Court in Boonton
Bd. of Ed. of the Town of Boontonv. Judith M. Kramer, 99 N.J. 523 (1985),
cert. den. US. ___,89 L Ed 2d.613(3/10/86). During the period
for public comment and at a public hearing held by the Public Employ-
ment Relations Commission Appeal Board September 11, 1986 at the
Commission’s and the Appeal Board’s Trenton office, written and/or oral
comments were made by the following persons and organizations:

1. Local 195, International Federation of Professional and Technical
Engineers, AFL-CIO (IFPTE)

2. The New Jersey State Motor Vehicle Employees Union, Local No.
518, SEIU, AFL-CIO (SEIU)

3. New Jersey Education Association (NJEA)

4, National Right to Work Legal Defense Foundation, Inc. (Foun-
dation)

5. Rutgers Council of AAUP Chapters (Rutgers AAUP)

6. Communications Workers of America, AFL-CIO (CWA)

7. Joseph Battito

8. John R. Drdak

9. Larry Lang

10. American Association of University Professors (AAUP)
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11. Robert Angelo, New Jersey Director, American Federation of
State, County and Municipal Employees, AFL-CIO (AFSCME)

12. Sidney H. Lehmann, Esq.

As a result of the comments the Commission and the Appeal Board
(hereafter referred to as the agencies) have decided to make a new rule
proposal which differs in substantial fashion from PRN 1986-295 so as
to require republication and a new period for public comment. The
Commission and the Appeal Board have also decided to hold another
public hearing.

As with the proposal published at 18 N.J.R. 1521(a), the new rule
proposal would establish requirements for majority representative or-
ganizations which collect, in accordance with N.F.S.A. 34:13A-5.5
through 5.9, representation fees in lieu of dues from public employees
who are represented by, but ate not members of, the majority representa-
tive organization. The rules would implement court mandates that em-
ployees who pay a representation fee in lieu of dues be provided, prior
to the collection of the fee: (1) with an adequate explanation of the basis
of the fee charged by the majority representative showing expenditures
for its most recently completed fiscal year; (2) with a statement describing
the demand and return system established and maintained by the majority
representative by means of which an employee paying a representation
fee in lieu of dues can obtain review of the amounts assessed; and (3)
a period of at least 30 days in which to review the statement received
from the majority representative and its affiliates and decide whether to
request review of the amounts assessed in the majority representative’s
demand and return system.

The rules would make a major change in the way the expenses of the
majority representative are reviewed by requiring that representation fees
be based upon the expenses of the majority representative for its most
recently completed fiscal year. Currently many majority representatives
assess fees for their current year’s expenditures and accordingly are not
able to review and audit their expenses until after the year is complete.
Such practice is not compatible with the requirements of Hudson that
a nonmember be given audited information concerning the expenditures
of the union in advance of payment of the fee and receive a reasonably
prompt determination if the nonmember wishes to obtain a review of the
amounts assessed. Accordingly Hudson (121 LRRM at 2799 n.18) and
Boonron (99 N.J. at 550) together have directed that a majority representa-
tive base its fees on its previous year’s expenditures. The rules would also
establish time limits for the completion of demand and return system
proceedings and for the filing of petitions by nonmember employees with
the Appeal Board seeking review of the amounts assessed by the majority
representative. The rules would also require a written decision in demand
and return system proceedings and would provide for the payment of
interest on amounts returned to nonmembers.

A summary of public comments follows. Section A contains comments
and responses on general issues. Section B contains comments and
responses on specific rules of proposal PRN 1986-295 as published at
18 N.J.R. 1521(a).

Summary, Public Comments and Agency Responses

A. GENERAL COMMENTS AND RESPONSES
I. Necessity for rulemaking and purpose of rules.

COMMENTS: The National Right to Work Legal Defense Foun-
dation (Foundation) stated that rulemaking should await the outcome
of continued litigation in Robinson v. N.J., 547 F. Supp. 129 (D.N.J. 1982),
supplemental opinion 565 F. Supp. 942 (D.N.J. 1983}, rev’d and rem’d
741 F.2d 598, 117 LRRM 2001 (3rd Cir. 1984), pet. for rehearing en hanc
den. 9/84 ____ F.2d ___ (1984), cert. den. —_ U.S. —__, 105 8.Cr.
1228, 84 L. Ed.2d 366 (1985). The Foundation also commented that the
rules as proposed should be redrafted by “sole and pinpointed reference”
to Hudson.

Mr. Larry Lang, a State employee who pays a representation fee in
lieu of dues to a majority representative, expressed frustration at having
to resort to both the Commission and the Appeal Board to protect his
rights. He feels his rights are not being adequately protected. He believes
the regulations as proposed did not provide for the safeguards required
by Hudson and if adopted would expose state officials to potential civil
rights act liability.

Robert Angelo of the American Federation of State, County and
Municipal Employees (AFSCME) urged that the Appeal Board and the
Commission be sensitive to the practical and economic realities faced by
unions and design rules which will not be unduly burdensome or wasteful
of the resources of majority representatives. He urged that the rules be
mindful of the fact that many unions operate through several layers of
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organizations, each with separate budgets and expense statements. He
also said his organization agreed with the comments and presentations
made by the representatives of CWA, IFPTE and SEIU.
RESPONSE: Robinson, which upheld the validity of N.J.S.A.
34:13A-5.5 through 5.9, is pending before the U.S. Court of Appeals for
the Third Circuit in an appeal of the U.S. District Court’s actions follow-
ing remand. Since litigation began in 1982, and there is no finite date
when it will end, delay in implementing the mandates of the Hudson and
Boonton decisions is not advisable. Where appropriate the new proposal
tracks the language used in the Hudson and Boonton decisions. The rules
as originally proposed included the safeguards required by the court cases
and alluded to by Mr. Lang and the new proposal also contains the
required features. Regarding Mr. Lang’s concern about multiple forums,
court decisions and administrative rules (City of Hackensack v. Winner,
82 N.J. 1 (1980) and N.J.A.C. 1:1-14.1 et seq.) mandate consolidation
of multiple administrative filings which arise from the same event.
II. Maximum amount of representation fees in lieu of dues,
treatment of objecting and non-objecting nonmembers.

COMMENTS: The New Jersey Education Association (NJEA), the
Communications Workers of America (CWA), the American Association
of University Professors (AAUP), the Rutgers Council of the AAUP
(Rutgers AAUP), Sidney H. Lehmann, a labor relations attorney, and
Robert Angelo of the American Federation of State, County and Munici-
pal Employees (AFSCME), who stated he shared the views expressed by
CWA, objected to the prohibition in the rules against use of the fees of
non-objecting, nonmembers to support political and ideological lobbying
only incidentally related to the terms and conditions of employment.
These speakers stated that every court and administrative agency decision
has adhered to the premise that “‘dissent is not to be presumed.” They
believe that the rules should continue to allow majority representatives
to support political and ideological activity with funds collected from
representation fee payers who do not request refunds of the pro rata share
of their fee which is spent on such activities.

These objections were made by one or more of the speakers concerning
the following proposed rules NJ.A.C. 19:17-3.3,3.4,4.1,4.2,4.3, 44 and
4.5.

In addition, Mr. Joseph Battito, a State employee who pays a represen-
tation fee submitted a letter stating that representation fees should be
either 100 percent or nothing and that unions which lack the power to
go on strike are ineffective.

RESPONSE: Boonton bars majority representatives from using rep-
resentation fees in lieu of dues for any purpose “that is either in aid of
activities or causes of a partisan political or ideological nature only
incidentally related to the terms and conditions of employment or applied
to the cost of any other benefits available only to members of the majority
representative.” N.J.S.A. 34:13A-5.5. Referring to this section of the
statute and the 85 percent maximum allowable fee, the Court commented,

This ceiling clearly reflects the legislative intention to minimize the

likelihood that nonmember fees will be used for purposes proscribed

by the statute. This clear legislative purpose cannot be reconciled
with the interpretation of the statute urged by appellant, i.e., that
subjecting impermissible lobbying expenses to rebate through the
demand-and-return system necessarily reflects a legislative ac-
quiescence in including such expenses in the annual representation
fee charged to nonmembers. We reject that interpretation and hold

that the provision requiring unions to refund fees used for im-

permissible political purposes was intended to describe a specific

category of expenditures that could not constitutionally be financed
by nonmember fees. It was not designed to authorize the intentional
collection of such fees from nonmembers on the theory that the

money would later be recoverable through the rebate process. 99 N.J.

at 549-550.

Although federal courts have allowed unions to finance such activities
with the agency shop fees of those nonmembers who do not affirmatively
object, the agencies are obligated to abide by the mandates of state court
decisions construing the representation fee legislation. Hence, the prohibi-
tion reflected in the proposed rules is retained in the new proposal. The
agencies recognize that fair arguments can be mustered on both sides of
this question. However, the rules still would preclude the use of any
portion of representation fees in lieu of dues *‘in aid of activities or causes
of a partisan political or ideological nature only incidentally related to
the terms and conditions of employment.” N.J.S.A. 34:13A-5.5(c). In
short, that portion of the representation fee in lieu of dues which was
formerly characterized as “‘refundable,” would, under the proposal, no
longer be chargeable to any nonmember regardless of objection. The rules
do not prohibit a union from expending its funds on such activities

(CITE 19 N.IR. 197)
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through solicitations of members or nonmembers as allowed by law;
however, representation fees in lieu of dues may not be used for such
purposes.

Regarding Mr. Battito’s comments, the 85 percent maximum represen-
tation fee in lieu of dues is set by statute and cannot be changed by
administrative rule, nor can existing law with respect to public employee
strikes.

B. COMMENTS ON SPECIFIC SECTIONS OF PRN 1986-295

NJ.A.C. 19:17-2.1 Rules to be read in conjunction with the rules of
the Office of Administrative Law

COMMENTS: No comments were received regarding the proposed
amendment to this rule. The proposed amendment to this rule remains
the same in the new proposal.
19:17-3.1 Designation of fiscal year

COMMENTS: CWA proposed deletion of this section, saying that it
would require unions which operate on other than a fiscal year to change
their arrangements. NJEA found this rule acceptable as drafted.

RESPONSE: Since the decisions require annual recalculation of the
fee, majority representatives must adopt a 12-month accounting system
if they do not already have one. The rules does not require that all fiscal
years begin on the same date. The rule is unchanged in the new proposal.

19:17-3.2  Designation of dues year

COMMENTS: CWA would eliminate reference to the fiscal year for
the reasons expressed in its comments to 3.1.

NJEA found this rule acceptable as drafted.

RESPONSE: Same as in 3.1.

19:17-3.3 Annual notice to nonmembers; Copy to public employer

COMMENTS: IFPTE and SEIU objected to the requirement that the
notice mandated by proposed section 3.3(a) would require personal ser-
vice on each fee payer. They view this requirement as too burdensome
and not required by Hudson. These unions state that Hudson and Boonton
only require that the information be available in a non-burdensome
manner, and believe that having to make a telephone call or traveling
to the union office to get the information would not be burdensome to
a representation fee payer. Robert Angelo of AFSCME shares these
views.

The Foundation urges that it should be clear that the notice must go
to all nonmembers, not just objectors.

RESPONSE: Hudson does not expressly require personal service but
does say that the fee payer is to be “‘provided” information. Since Hudson
also says that the fee payer should not have to object to get information,
the flow of information must be initiated by the majority representative
and the fee payer should not have to affirmatively request the infor-
mation. Boonton, (P.E.R.C. No. 84-3, 9 NJPER 472 (714199 1983)
requires that a nonmember be personally notified of the majority rep-
resentative’s demand and return system. It rejected the posting of the
information on an employee bulletin board as adequate notice to the
nonmember. A majority representative is responsible for providing all
representation fee payers with an adequate explanation of the basis of
the fee. The rule would not bar alternative means of providing the
information, but if personal service is the only way the information can
be received by all fee payers, then the majority representative must use
that method. The rule has been redrafted to reflect the language of
Hudson. Other changes in the rules as originally proposed would reduce
the amount of information a union must provide nonmembers and would
reduce the burden on majority representatives. See 3.3(a)l through 4.
NJ.A.C. 19:17-3.3(a)l.

COMMENTS: The Foundation contends that Hudson requires that the
statement of expenses which the majority representative provides
nonmembers must be verified by an independent auditor. It also states
that the focus of the audited statements should be to provide proof that
fees were used for collective bargaining and contract administration costs.

CWA agrees with the aim of this subsection but proposes slightly
different language.

RESPONSE: The Foundation’s citation to Hudson regarding indepen-
dent verification is accurate and the rule has been redrafted accordingly.
The detail presently required in PRN 1986-295 is sufficient to convey the
information required by Hudson, but the new proposal will more closely
track the language of the decision. Hudson does not require that the
majority representative provide a complete financial statement for its
affiliates. With respect to funds that a majority representative pays to
affiliates, Hudson does require “ecither a showing that none of it was used
to subsidize activities for which nonmembers may not be/charged, or an
explanation of the share that was so used.” 121 LRRM at 2799, n.18.
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The new proposal more accurately reflects the majority representative’s
obligation as explained by Hudson, to provide information concerning
the activities of its affiliates.

N.J.A.C. 19:17-3.3(a)2.

COMMENTS: CWA proposed elimination of this paragraph since
Hudson allows unions to base their fees on priors’ year’s expenditures.
Hence there would be no need for current expense projections to be
provided to nonmembers .

RESPONSE: The agencies agree with CWA’s comment. This para-
graph has not been included in the rule as reproposed.

N.J.A.C. 19:17-3.3(a)3.

COMMENTS: Those speakers raising the “objector” issue urged that
the language be clarified to retain the distinction between nonmembers
who file objections and those who do not.

RESPONSE: The “objector” issue is discussed in Section A.II of this
summary. Section 4.1 and not this section, governs the amount of the
fee. The rule has been redrafted to eliminate unnecessary verbiage. The
paragraph is renumbered to reflect the elimination of the original para-
graph a(2).

N.J.A.C. 19:17-3.3(a)4.

COMMENTS: NJEA assumed that the interest rate mentioned in the
rule would be the rate in effect at the time the notice is provided.

RESPONSE: The agencies concur with the Association’s view of this
rule. The notice would not have to be reissued every time there is a
fluctuation in the interest rate. The rule is modified to clear up any
misunderstanding. The reference to affiliates in the rule as originally
proposed has been eliminated. A nonmember need only be informed
where the majority representative is keeping his or her fee. This paragraph
has been renumbered (a)3 in the reproposal.

N.J.A.C. 19:17-3.3(a)5.

COMMENTS: NJEA comments that the amount of the fee in the
notice should be reflective of the amount for fee payers who do not file
objections, since the fee would be different for those fee payers who seek
a pro-rata return as defined in the statute.

CWA proposes amending the language to require either the amount
of the fee or the formula for calculating the fee, in order to accommodate
organizations which charge percentage dues. Rutgers AAUP and the
AAUP also took this position.

The Foundation urges that subsection (a)S. remain as originally
proposed requiring the fees to be expressed as a dollar and cents amount.

RESPONSE: The proposal has been changed to allow a majority
representative to inform a nonmember of the amount of the fee without
necessarily expressing it as a dollar and cents figure. The dollar and cents
requirement would be virtually impossible to meet for unions which
charge percentage dues, because changes in employee salary, which would
also change the fee, may not be known at the beginning of the dues year.
When the fee is actually deducted from the paycheck, the nonmember’s
pay stub will normally reflect the dollar and cents amount that has been
deducted. The new proposal is renumbered as (a)4.

NJ.A.C. 19:17-3.3(b)

COMMENTS: NJEA, IFPTE, SEIU and Rutgers AAUP objected to
the requirement that the notice provided by N.J.A.C. 19:17-3.3(a) should
be given to the public employer. They said the information is of no
concern to the employer and it could create the possibility of employer
involvement in disputes over the accuracy of the information contained
in the notice. It could increase employer exposure to liability for union
transgressions and could involve employers in union affairs in violation
of N.J.S.A. 34:13A-5.4(a)(2) prohibiting employer domination or as-
sistance to employee organizations.

The Foundation disagrees that the employer should have no obligation
to verify the statement, contending that Hudson imposes employer liab-
ility for violations of nonmembers’ constitutional rights.

Mr. John Drdak, a State employee who pays a representation fee in
lieu of dues, stated he represented the views of 100 of his co-workers.
He urged modification of section 3.3(b) to have the employer made
responsible for verifying information contained in the notice, because
individual employees or small groups lacked the resources to hire an
accountant to do so.

RESPONSE: This rule was originally proposed in response to consider-
ations of possible employer liability for improper majority representative
administration of representative fee systems. A federal court has held that
an indemnification clause in a collective bargaining agreement can protect
employers. See McGlumphy v. Fraternal Order of Police, 633 F. Supp.
1074, 1084 (N.D. Ohio 1986). The adequate explanation of the basis of
the fee required by Hudson is information for the benefit of representation
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fee payers and the agencies agree that there is no need to provide it
directly to the employer. Since the statement required to be furnished
by this section will be verified by an independent auditor, there will be
an initial check on the majority representative’s expenditures backed up
by Act’s requirements the majority representative bear the burden of
justifying its expenditures in both demand and return proceedings and
in cases brought before the Appeal Board. However, administrative agen-
cy decisions, including Boonton, have found that an employer may check
that a majority representative has complied with the prerequisites re-
quired by N.J.S.A. 34:13A-5.5 and 5.6 including the establishment of a
demand and return system, in order to be eligible to collect representation
fees in lieu of dues. Thus the original proposal is redrafted to require
only that the demand and return system portion of the notice be provided
to the public employer.

19:17-3.4 Amount of representation fee in lieu of dues;
Annual adjustment

COMMENTS: The organizations and individuals which believe that
majority representatives can use the fees of non-objecting fee payers to
support political and ideological activity object to the maximum represen-
tation fee allowed by this rule for the reasons set forth in Section A.II
of this summary. NJEA and CWA also object to what they term a “‘worst
of all worlds” method of annually calculating the fee. They contend that
the majority representative will always be placed at a disadvantage under
this system and suggest that the rule be rewritten in accordance with the
directions in Hudson and Boonton that the fee can properly be based on
a majority representative’s expenditures in the previous year.

Rutgers AAUP contended that its fee should be based on projections
for current expenses rather than on a prior year’s expenditures. It con-
tended that any deviations from the projections can be corrected through
escrow provisions and subsequent adjustments.

RESPONSE: As set forth in Section A.II of this summary Boonton bars
majority representatives from using representation fees in lieu of dues for
any purpose “that is either in aid of activities or causes of a partisan
political or ideological nature only incidentally related to the terms and
conditions of employment or applied to the cost of any other benefits
available only to members of the majority representative.” N.J.S.A.
34:13A-5.5. See 99 N.J. at 548 to 550. This prohibition applies regardless
of whether a representation fee payer affirmatively makes known dissent
from the majority representative’s support of such activities. Thus the
maximum fee set by this rule would not be adjusted based upon objection
or lack thereof.

The agencies agree that the rule should be rewritten to base represen-
tation fees on the majority representative’s expenditures in the prior fiscal
year. This would prevent either a “worst of all worlds” or a “‘best of
all worlds” approach and would provide consistency in succeeding years.

The practice of using a prior year’s expenditures was endorsed in the
court decisions. Hudson, in noting that absolute precision was not re-
quired stated, “the Union cannot be faulted for calculating its fee on the
basis of its expenses during the preceding year.”” 121 LRRM at 2799, n.18.
Boonton commands “[W]e construe the statutorily mandated demand and
return system to require that the majority representative compute the
annual representation fee charged to nonmembers on the basis of the
actual expenditures during the prior year.” 99 N.J. at 550. These cases
also require a quick final determination of the amounts properly
chargeable to nonmembers. Using current expense budgets would require
waiting until the end of the year to even begin the adjustment process,
a delay which is no longer acceptable.

N.J.A.C. 19:17-3.4(b)
COMMENTS: CWA proposes elimination of this section.
RESPONSE: Boonton assumes that a representation fee will be re-
viewed and readjusted annually. See 99 N.J. at 551. The provision is
retained in the new proposal.

19:17-4.1 Period for filing of rebate requests

COMMENTS: NJEA believes that the date the nonmember receives
the information contained in Section 3.3(a) should trigger the 30-day
period for registering an objection to the fee. NJEA, CWA, IFPTE and
SEIU would eliminate 4.1(c), allowing a late notice if collections have
not yet commenced because of the administrative problems it would
cause. They argue that the 30-day period following the nonmember’s
receipt of the information would be adequate.

CWA would modify this section by allowing a nonmember 30 days
from receipt of the information contained in the Section 3.3(a) notice to
register for a refund of political and ideological expenses, and then an
additional 30-day period after the refund is determined to challenge the
amount of the reduction.
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The Foundation felt that a 30-day period was inadequate-to give
nonmembers the opportunity to register their objections if failure to
comply with that deadline would preclude further review by the Appeal
Board.

RESPONSE: Since the fiscal information contained in the Section
3.3(a) notice will not have to be provided to the public employer, the
30-day period in subsection 4.1(a) wil] be triggered in the new proposed
subsection by the nonmember’s receipt of information. The agencies
believe that 30 days is adequate time to permit the nonmember to request
a review of the amount assessed. The agencies agree that 4.1(c) would
present an administrative burden and would probably be unduly confus-
ing both to those who will file and respond to requests for review of
representation fees. Subsection (c¢) has been eliminated.

The right to appeal to the Appeal Board is a statutory requirement
of every demand and return system. Current procedural rules N.J.A.C.
1:20-4.1 contemplate exhaustion of demand and return system proceed-
ings, but do not absolutely bar filing with the Appeal Board if the
majority representative’s demand and return system is bypassed (N.J.A.C,
1:20-4.1(b)). The rules also allow a nonmember to intervene in a pending
Appeal Board case involving the same collective negotiations unit not-
withstanding failure to exhaust a demand and return system (N.J.A.C.
1:20-4.1(c)). The agencies believe exhaustion is compatible with Boonton
and Hudson so long as the determination is reasonably prompt. Hence
the proposed rules would allow a nonmember to move on to the Appeal
Board 60 days after the commencement of a majority representative’s
demand and return system (see N.J.A.C. 19:17-4.3). However, a de-
termination as to whether exhaustion is required under particular circum-
stances will be made, as it currently is, on a case-by-case basis.

The agencies reject CWA’s two-tiered system for two reasons: First,
as explained previously, Boonton precludes the use of any nonmember
funds for political and ideological activity unrelated to the terms and
conditions of employment. Second, even if such expenditures were per-
mitted, the amount so expended by the majority representative would be
identified in the annual notice, which triggers the period for filing objec-
tions. A single objection couid serve to both request such a refund and
challenge its amount.
19:17-4.2  Fees of nonmembers requesting rebates; Escrow of amounts

reasonably in dispute

COMMENTS: The Foundation objected to escrow accounts which are
solely in the control of the union and referred to the practice in Massachu-
setts where the union and the fee payers jointly open and administer such
accounts. Mr. Larry Lang also urged that the escrow accounts be neutral-
ly administered.

The NJEA finds this rule acceptable as drafted.

CWA suggests language changes to more closely track the language
in Hudson concerning the escrow of amounts reasonably in dispute.

RESPONSE: The rules, as proposed, would not preclude jointly admin-
istered accounts, although the Commission does not read the law or court
decisions as presently requiring such arrangements. In Massachusetts fees
are paid directly by the nonmembers, rather than collected through pay-
roll deductions. The Commission finds the escrowing of amounts reason-
ably in dispute, together with the consequences of underestimating such
amounts, to provide sufficient incentive to majority representatives to
insure for the proper escrow of representation fees. Subsection (b) has
been changed to climinate unnecessary verbiage.
19:17-4.3 Time form completion of demand and return system

COMMENTS: NJEA finds this rule acceptable as drafted.

CWA proposes major changes in this section which would require that
a neutrally appointed arbitrator preside over a majority representative’s
demand and return system; that a decision be rendered within 90 days
of the close of the objections period; that objectors may completely bypass
the demand and return system and proceed directly before the Appeal
Board; and where a party proceeds directly to the Appeal Board, the
board within 60 days refer the matter to the Office of Administrative Law
for determination; and that the Administrative Law Judge render his
decision within 30 days after hearing.

IFPTE and SEIU comment that the 90-day time limit for completion
of demand and return proceedings is too short and would inhibit the
potential for amicable resolution of fee disputes at the lowest possible
level. Rutgers AAUP notes that it represents employees which work both
regular calendar years and academic years and urges that more time
should be granted by rule to allow a later completion of demand and
return system proceedings for the latter class of employees. IFPTE and
SEIU also content that subsections (b) and (¢) would also inhibit settle-
ment possibilities and provide for duplicative hearings.

(CITE 19 N.J.R. 199)
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RESPONSE: The rules would neither preclude a union from allowing
objectors to bypass the internal system nor would it bar a union from

having a neutrally appointed arbitrator preside in its demand and return

system. The Appeal Board is a disinterested body to review representation
fee objections. Current procedural rules N.J.A.C. 1:20-4.1 contemplate
exhaustion of demand and return system proceedings, but do not
absolutely bar filing with the Appeal Board if the majority representa-
tive’s demand and return system is bypassed (N.J.A.C. 1:20-4.1(b)). The
agencies believe exhaustion is compatible with Boonton and Hudson so
long as the determination is reasonably prompt. Hence the new proposal
would allow a nonmember to move on to the Appeal Board 60 days after
the commencement of a majority representative’s demand and return
system or sooner if demand and return system proceedings are complete.
Time limits for the issuance of decisions by administrative law judges and
agency heads are set by statute and cannot be modified by administrative
rule. Such existing time limits are consonant with Hudson’s reasonably
prompt determination requirement.

A union can expand the period it has to complete demand and return
proceedings by providing early notice and delaying its collection of fees,
since the time for completion of the demand and return proceedings starts
from the date of collection. A majority representative like Rutgers AAUP
can make adjustments in its dues year if it has employees who begin work
on July 1 and September 1, by starting the dues year on the latter date.

Allowing exhaustion after 60 days would not necessarily inhibit volun-
tary resolutions of fee disputes. The Appeal Board’s experience has been
that the majority of its cases is settled prior to the commencement of
administrative hearings. The rule allows a fee payer to continue in the
majority representative’s demand and return system even while pursuing
an appeal if such proceedings will be productive. The completion of a
majority representative’s demand and return system, even while appeals
are pending at the Board, could also provide the basis for a settlement
of such appeals. However, a prompt determination is required by Hudson.

19:17-4.4 Results of demand and return system, payment of interest on
amounts returned

COMMENTS: NJEA finds this rule acceptable as drafted.

CWA agrees with this section but has proposed alternative language
which it believes would better achieve the same object.

IFPTE and SEIU viewed subsection (c) as permitting a nonmember
to receive interest on the total amount escrowed, not solely on the portion
attributable to the nonmember.

Mr. John R. Drdak urged that the rules contain penalties for a union
which does not comply with its provisions or delays in the transmission
of refund checks to fee payers.

RESPONSE: Subsection 4.4(c) is not intended to give a nonmember
anything other than the interest on the amount to be returned to him.
The agencies disagree that the rule would provide a windfall. The prior
proposal has been modified to incorporate some of the suggestions made
for tightening the language.

This rule require that refund checks accompany the majority represen-
tative’s determination and penalizes unions which fail to escrow sufficient
funds by assessing judgment rate interest.

19:17-4.5 Time for filing petitions with Appeal Board, extension and
tolling of time limits

COMMENTS: CWA and NJEA proposed modifications which would
reduce the time period for filing with the Appeal Board to 30 days from
receipt of the demand and return system decision.

RESPONSE: The Board and the Commission believe it advisable to
maintain the same six-month statute of limitations for Appeal Board
filings as is provided for unfair practice proceedings. The operative event
to start the six-month period is the date payroll deductions for the dues
year commenced. Subsection (b), as originally proposed, has language
which is unnecessary since a determination of whether a petition is timely
can be made case-by-case. It is not included in the new proposal.

Social Impact

The adoption of the proposed subchapters will implement the mandates
of the New Jersey and United States Supreme Courts that labor organiza-
tions which are the majority representatives of collective negotiations
units of public employees in New Jersey adopt procedures which will
safeguard the constitutional rights of public employees who pay represen-
tation fees in lieu of dues to such majority representative organizations.
The courts have held that the right of nonmembers not to contribute
toward activities of the labor organizations which are not of an ideo-
logical or political nature unrelated to collective negotiations requires that
majority representatives provide such employees, prior to receiving their
representation fees, with information concerning the expenditures of the
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majority representative and its affiliate sufficient to gauge the proprety
of the majority representative’s fee. The decisions also suggest that ma-
jority representative establish escrow arrangements to avoid the tempor-
ary use of representation fees to finance such activities. The procedures
adopted by the majority representatives to allow nonmembers to
challenge the propriety of the representation fee in lieu of dues must also
provide for a reasonably prompt determination before an importial tri-
bunal. The Public Employment Relations Commission Appeal Board is
such a tribunal and is required by law to be the last step in every demand
and return system. These rules require majority representatives to adopt
procedures to implement these mandates and will promote statewide
uniformity in procedures adopted to implement agreements which allow
majority representatives to collect representation fees in lieu of dues.

Economic Impact

The proposed rules require that majority representatives which receive
requests for review of representation fees in lieu of dues place any
amounts reasonably in dispute into interest-bearing escrow accounts
pending a determination of the amounts to be refunded. The period of
time such funds will remain in such accounts will vary with the amounts
reasonably in dispute, the Jength of time needed for a determination by
the majority representative, and whether there are appeals of that de-
termination to the Appeal Board and then to the courts. Interest om such
accounts will be payable to the majority representative and the
nonmember employees who have requested review in the same percentage
as the principal amounts to be refunded by the majority representative.

Full text of the proposal follows (additions shown in boldface thus;
deletions shown in brackets [thus]).

SUBCHAPTER 2. PROCEDURES

19:17-2.1 Rules to be read on conjunction with the rules of the Office
of Administrative Law
These rules are to be read in conjunction with the Uniform Adminis-
trative Procedure Rules of Practice (UAPRP), N.J.A.C. L:], and [any]
the rules of special applicability for hearings initiated in contested cases
before the Public Employment Relations Commission Appeal Board,
[hereafter adopted by the Office of Administrative Law] N.J.A.C. 1:20.

SUBCHAPTER 3. AMOUNT OF REPRESENTATION FEE IN LIEU
OF DUES

19:17-3.1 Designation of fiscal year

(a) Every majority representative which collects a representation fee in
lieu of dues shall establish a fiscal year system of accounting for the
expenditures of such organization,

(b) The fiscal year may be the calendar year or any other 12 month
period.
19:17-3.2 Designation of dues year

(a) Every majority representative which collects a representation fee in
lieu of dues shall establish a dues year.

(b) The dues year may be the calendar year or any other 12 month period,
except that the dues year may not commence prior to the start of the fiscal
year.

19:17-3.3  Annual notice to nonmembers; copy of demand and return
system to public employer

(a) Prior to the commencement of payroll deductions of the represen-
tation fee in lieu of dues for any dues year, the majority representative shall
provide all persons subject to the fee with an adequate explanation of the
basis of the fee, which shall include:

1. A statement, verified by an independent auditor, of the expenditures
of the majority representative for its most recently completed fiscal year.
The statement shall set forth the major categories of expenditures and shall
also identify expenditures of the majority representative and its affiliates
which are in aid of activities or causes of a partisan political or ideological
nature only incidentally related to the terms and conditions of employment
or applied toward the cost of benefits only available to nonmembers of the
majority representative.

2. A description of the demand and return system established by the
majority representative pursuant to N.J.S.A. 34:13A-5.6, including instruc-
tions to persons paying the representation fee in lieu of dues as to how to
request review of the amount assessed as a representation fee in lieu of dues.

3. The name and address of the financial institution where the majority
representative maintains an account in which to escrow portions of represen-
tation fees in lieu of dues which are reasonably in dispute. The interest rate
of the account in effect on the date the notice required by (a) above is issued
shall also be disclosed.
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4. The amount of the annual representation fee in lieu of dues, or an
explanation of the formula by which the representation fee is set, and the
schedule by which the fee will be deducted from pay.

(b) The majority representative shall provide a copy of the demand and
return system referred to in (a)2. above to the public employer.
19:17-3.4 Amount of representation fee in lieu of dues; annual adjustment

(a) The maximum representation fee in lieu of dues assessed nonmembers
in any dues year shall be the lower of:

1. Eighty-five percent of the regular membership dues, fees and
assessments charged by the majority representative to its own members.

2. Regular membership dues, fees and assessments, charged by the ma-
jority representative to its own members, reduced by the percentage amount
spent during the most recently completed fiscal year by the majority rep-
resentative and any affiliate of the majority representative which receives
any portion of the representation fees in lien of dues paid or payable to
the majority representative on benefits available to or benefitting only its
members and in aid of activities or causes of a partisan political or ideo-
logical nature only incidentally related to the terms and conditions of
employment. The amount shall be based upon the figures contained in the
statement provided nonmembers prior to the start of the dues year in
accordance with N.J.A.C. 19:17-3.3(a)l.

(b) Every majority representative shall annually recalculate its represen-
tation fee in lieu of dues in accordance with (a) above.

SUBCHAPTER 4. REVIEW OF REPRESENTATION FEE IN LIEU
OF DUES
19:17-4.1 Period for filing of requests for review

(a) Each nonmember shall be afforded a period of at least 30 days after
the majority representative has provided the information described in
N.J.A.C. 19:17-3.3(a) within which to file a request for review of the
amounts assessed by the majority representative as the nonmember’s rep-
resentation fee in lieu of dues.

(b) Any request for review of a representation fee in lieu of dues, filed
within the time period set by the masjority representative in accordance with
(a) above, will be deemed effective to entitle the employee to a return of
any portion of the employee’s representation fee in lieu of dues which is
determined to be non-chargeable to the employee.

19:27-4.2 Fees of nonmembers requesting rebates; escrow of amounts
reasonably in dispute

(a) Prior to receiving representation fees in lieu of dues in any dues year,
the majority representative shall open an interest-bearing account in any
financial instituion in which to place in escrow all or part of representation
fees in lieu of dues to be collected from nonmembers who have filed timely
requests for review pursuant to N.J.A.C. 19:17-4.1.

(b) The majority representative shall place in escrow any amount which
is reasonably in dispute.
19:17-4.3 Time for completion of demand and return system

(a) Proceedings in the demand and return system established by the
majority representative pursuant to N.J.S.A. 34:13A-5.6 shall be completed
within 60 days after the commencement of payroll deductions of represen-
tation fees in lieu of dues for the current dues year.

(b) After expiration of the period set forth in (a) above, or the completion
of demand and return system proceedings, whichever date is earlier, any
nonmember who has a pending request for review shall be deemed to have
exhausted demand and return system proceedings pursuant to N.J.A.C.
1:20-4.1 and N.J.A.C. 19:17-4.5 and may file a petition of appeal with the
Appeal Board in accordance with N.J.A.C. 1:20-6.1.

(c) Any majority representative which has commenced, but has not com-
pleted, demand and return system proceedings within the time set forth in
(a) above shall continue such proceedings to completion, notwithstanding
the filing of petitions with the Appeal Board by nonmembers who have
requests for review pending with the majority representative, unless all
pending requests have been withdrawn or presented to the Appeal Board.

(d) This section shall also apply to demand and return system proceedings
conducted by any affiliate of the majority representative which receives any
portion of the representation fees in lieu of dues paid or payable to the
majority representative.

19:17-4.4 Results of demand and return system, payment of interest on
amounts returned
(a) On completion of demand and return system proceedings, a written
decision shall be served on each nonmember whose request for review of
the fee is involved in such proceeding.
(b) If the demand and return system proceedings results in a determina-
tion that the amount charged to the nonmember was in excess of the amount
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allowed by statute, such excess amount shall accompany the written de-
cision.

(¢) If the amount returned is equal to or less than the portion of the
nonmember’s representation fee held in the majority representative’s escrow
account, then the actual interest earned on the amount returned shall be
paid to the nonmember.

(d) If the amount returned is greater than the portion of the nonmember’s
representation fee held in the majority representative’s escrow account, then

(CITE 19 N.LR. 201)
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the nonmember will receive interest payable at the judgment rate for the
entire amount of the rebate. (See N.J. Court Rules, R. 4:42-11.)
19:17-4.5 Time for filing petitions with Appeal Board

A petition of appeal seeking review by the Appeal Board of a represen-
tation fee in lieu of dues charged by a majority representative pursuant to
N.J.S.A. 34:13A-5.5 shall be filed within six months after payroll deductions
to collect the petitioner’s fee have commenced.
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RULE ADOPTIONS

ENVIRONMENTAL PROTECTION
(a)

DIVISION OF SOLID WASTE MANAGEMENT
Board of Public Utilities

Interdistrict and Intradistrict Solid Waste Flow

Joint Adopted Amendment: N.J.A.C. 7:26-6.5

Proposed: November 3, 1986 at 18 N.J.R. 2171(a).

Adopted: December 5, 1986 by Richard T. Dewling,
Commissioner, Department of Environmental Protection, and
December 18, 1986 by Barbara A. Curran, President, Board
of Public Utilities.

Filed: December 23, 1986 as R.1987 d.71, without change.

Authority: N.J.S.A. 13:1E-6, 13:1E-23 and 48:13A-1 et seq.

Effective Date: January 20, 1987.
Expiration Date: November 4, 1990.
DEP Docket No. 043-86-10.

Summary of Public Comments and Agency Responses:

Notice of the proposed rule amendment was published in the New
Jersey Register at 18 N.J.R. 2171(a). That notice also advised that a public
hearing has been scheduled for November {9, 1986 at 2:00 P.M. at the
New Hanover Township Municipal Building, Main Street, Cookstown,
Burlington County, New Jersey to afford the public an opportunity to
be heard on this amendment. In addition, a Notice of Public Hearing
with a copy of the New Jersey Register notice attached was issued by
the Department to a Burlington County distribution list of solid waste
collector/haulers and public officials. Both notices invited written com-
ments to be submitted on or before December 3, 1986.

No comments received.
Full text of the adoption follows.

7:26-6.5 District waste flow planning requirements and disposal facility
designations

(a)-(b) (No change.)

(c) Waste flows within, into, and out of the Burlington County District:

1. (No change.)

2. Except as provided in (c)2i and ii, below, all waste types 10, 13,
23, 25, and 27 generated from within the Burlington County munici-
palities of Beverly City, Bordentown City, Bordentown Township, Burl-
ington Township, Chesterfield, Delanco, Edgewater Park, Fieldsboro,
Florence, Mansfield, New Hanover, North Hanover, Pemberton Town-
ship, Pemberton Borough, Springfield, Willingboro, and Wrightstown
shall be disposed of at the Parkiands Reclamation Project landfill facility
number 0304A, located in Bordentown Township, Burlington County,
New Jersey.

i. (No change.)

. All waste types 10, 23, and 27 generated at the Fort Dix Army Base
and the McGuire Air Force Base, located within New Hanover and North
Hanover Townships, shall be disposed of at the Fort Dix Heat Recovery
Incinerator, facility number 0325A located in New Hanover Township,
Burlington County. All non-processible and non-hazardous residual
waste shall be disposed of at the Parklands Reclamation Project landfill,
facility number 0304A, located in Bordentown Township, Burlington
County, New Jersey. Upon operation of the county landfill, all non-
processible and non-hazardous residual waste shall be redirected to the
county landfill.

iii. If the county landfill is not operational and the Fort Dix Heat
Recovery Incinerator should become unavailable, waste directed to the
Fort Dix Heat Recovery Incinerator pursuant to ii, above shall be dis-
posed of at the Parklands Reclamation Project landfill until such time
that the county landfill becomes operational.

3.-10. (No change.)

11. (No change in text.)

(d)-(v) (No change.)

(b)
Board of Public Utilities
Interdistrict and Intradistrict Solid Waste Flow

Joint Adopted Amendment: N.J.A.C. 7:26-6.5

Proposed: September 8, 1986 at 18 N.J.R. 1773(a).

Adopted: December 4, 1986 by Richard T. Dewling,
Commissioner, Department of Environmental Protection, and
December 18, 1986 by Barbara A. Curran, President, Board
of Public Utilities.

Filed: December 23, 1986 as R.1987 d.72, without change.

Authority: N.J.S.A. 13:1E-6, 13:1E-23, and 48:13A-1 et seq.

Effective Date: January 20, 1987.
Expiration Date: November 4, 1990.
DEP Docket No. 033-86-08.

Summary of Public Comments and Agency Responses:

Notice of the proposed rule amendment was published on September
8, 1986 in the New Jersey Register at 18 N.J.R. 1773(a). That notice also
advised that a public hearing had been scheduled for Tuesday, September
30, 1986 at 7:30 P.M. at the Bellmawr Borough Municipal Building, 21
East Browning Road, Bellmawr, Camden County, New Jersey to afford
the public an opportunity to be heard on this amendment. In addition,
a Notice of Public Hearing with a copy of the New Jersey Register notice
attached was issued by the Department to a Camden County distribution
list of solid waste collector/haulers and public officials. Both notices
invited written comments to be submitted on or before October 8, 1986.

No comments received.
Full text of the adoption follows.

7:26-6.5 District waste flow planning requirements and disposal facility
designations

(a)<(c¢) (No change.)

(d) Waste flows within, into and out of the Camden County District:

1. Al waste types 10, 13, 23, 25 and 27 generated from within the
Camden County municipalities of Audubon Park, Barrington, Bellmawr,
Brooklawn, Clementon, Collingswood, Gibbsboro, Gloucester Town-
ship, Haddon Heights, Hi-Nella, Laurel Springs, Lawnside, Magnolia,
Mt. Ephraim, Oaklyn, Pine Hill, Pine Valley, Runnemeade, Somerdale,
Stratford, and Woodlynne may be disposed of at the Forge, Inc. Transfer
Station, located in the city of Philadelphia, Pennsylvania effective January
1, 1986.

2. All waste types 10, 13, 23, 25, and 27 generated from within the
Camden County municipalities of Chesilhurst, Waterford Township, and
Winslow Township shall be disposed of at the Winslow Township Solid
Waste Disposal Area, facility number 04364, located in Winslow Town-
ship, Camden County, New Jersey.

i. All waste types 10, 13, 23, 25 and 27 generated from within the
Camden County municipalities of Berlin Borough and Berlin Township
which is collected by the public works departments of these two munici-
palities shall be disposed of at the Winslow Township Solid Waste Dis-
posal Area, facility number 0436A, located in Winslow Township,
Camden County, New Jersey, effective January 1, 1986.

ii. Any waste types 10, 13, 23, 25 and 27 generated from within the
Camden County municipalities of Berlin Borough and Berlin Township
which is not collected by the respective public works departments of these
municipalities may be disposed of at the Forge, Inc. Transfer Station,
located in the city of Philadelphia, Pennsylvania, effective January 1,
1986.

3. All waste types 10, 13, 23, and 27 generated from within the Camden
County municipalities of Audubon Borough, Cherry Hill Township, Had-
donfield Borough, Haddon Township, Lindenwold Borough,
Merchantville Borough, Pennsauken Township, Tavistock Borough, and
Voorhees Township shall be disposed of at the Pennsauken Township
Sanitary Landfill, facility number 0427D, located in Pennsauken Town-
ship, Camden County, New Jersey.

i. All waste type 25 generated from within the Camden County munici-
palities of Audubon, Cherry Hill, Haddonfield, Haddon Township,
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Lindenwold, Merchantville, Pennsauken, Tavistock and Voorhees may
be disposed of at the Forge, Inc. Transfer Station, located in the city
of Philadelphia, Pennsylvania, effective January 1, 1986.

4. All waste types 10, 23, 25 and 27 generated from within the Camden
County municipality of Camden City may be disposed of at the Forge,
Inc., Transfer Station located in the city of Philadelphia, Pennsylvania,
effective January 1, 1986.

i. (No change.)

5. (No change.)

6. While the Forge, Inc. Transfer Station has been designated by
Camden County as the disposal facility for the affected communities, the
designation does not preclude the use of other out-of-State disposal
facilities when such disposal does not violate any law or regulation of
the receiving state.

(e)(g) (No change.)

(h) Waste flows within, into and out of the Gloucester County District:

1.-4. (No change.)

5. (No change in text.)

6. (No change in text.)

(i)-(v) (No change in text.)

(a)

Division of Hazardous Waste Management

Solid and Hazardous Waste Regulations
Licensing of Transporters and Facilities: Deadline
for Filing Disclosure Statements

Adopted Amendments: N.J.A.C. 7:26-16A.1 and
16A.2

Proposed: November 3, 1986 at 18 N.J.R. 2172(a).

Adopted: December 17, 1986 by Richard T. Dewling,
Commissioner, Department of Environmental Protection.

Filed: December 19, 1986 as R.1987 d.54, without change.

Authority: N.J.S A. 13:1D-9and N.J.S.A. 13:1E-6, as
supplemented by N.J.S.A. 13:1E-126 to 135.

Effective Date: January 20, 1987.
Expiration Date: November 4, 1990.
DEP Docket No. 045-86-10

Summary of Public Comments and Agency Responses:

Notice of the proposal and the period for acceptance of written com-
ments was made by direct mailing to 39 organizations. These included
8 organizations whose members are active in the solid and hazardous
waste industries; 6 law firms whose clientele is known to include members
of those industries; 10 environmental organizations, and 15 others who
have requested to be placed on DEP mailing lists for notices of rulemak-
ing activity. The comment period closed on December 3, 1986. No com-
ments were received.

The Department, therefore, has adopted the proposal without change.

Full text of the adoption follows.

SUBCHAPTER 16A. SPECIAL RULES FOR SUBMISSION OF
DISCLOSURE STATEMENTS BY EXISTING
LICENSEES AND APPLICANTS WHOSE
APPLICATIONS WERE PENDING BEFORE
THE DEPARTMENT PRIOR TO JULY 2,
1984

7:26-16A.1 Scope and applicability; conflicts

(a) This subchapter implements section 3.a. of L. 1983, ¢.392, N.J.S.A.
13:1E-128.a., which states that “Every licensee who is not otherwise
required to file a disclosure statement within two years of the effective
date of this act shall file a disclosure statement with the department and
the Attorney General within that period.”

(b) This subchapter is intended to provide for orderly and timely filing
of disclosure statements by existing licensees.

(c)-(e} (No change.)
7:26-16A.2 Schedule for submitting disclosure statements

(a) All persons who had received a license from the Department prior
to July 2, 1984 shall submit a disclosure statement to the Department
and the Attorney General on or before May 1, 1987. Disclosure state-
ments shall be submitted according to the procedures and requirements
set forth in NJ.A.C. 7:26-16.3 and 16.4.

(CITE 19 N.J.R. 203)
HEALTH

c

(b) A person shall be deemed to have “‘received a license” if he had
received from the Department final approval to operate a solid or hazard-
ous waste collector-hauler business or treatment, storage or disposal
facility, or was actually operating pursuant to any authorization
equivalent to an approved registration, such as a temporary operating
authorization, judicial order or administrative consent order, or the
authorization conferred by “existing facility” status pursuant to N.J.A.C.
7:26-12.3.

(c) The Department may require any applicant or licensee to submit
a disclosure statement prior to May 1, 1987 on demand upon 90 days
notice in writing.

(d)-(e) (No change.)

(f) Any licensee who has not received a written demand to file a
disclosure statement by February 1, 1987 shall file a disclosure statement
on or before May |, 1987.
7:26-16A.3 Applications pending on July 2, 1984

(a)-(c) (No change.)

HEALTH
(b)

Residential Alcoholism Treatment Facilities—Cost
Accounting and Rate Evaluation Guidelines

Adopted New Rule: N.J.A.C. 8:31C-1

Proposed: September 22, 1986 at 18 N.J.R. 1918(a).

Adopted: December 11, 1986, by Molly Joel Coye, M.D.,
M.P.H., Commissioner, Department of Health (with approval
of the Health Care Administration Board) with substantive
changes not in violation of N.J.A.C. 1:30-4.3.

Filed: December 23, 1986 as R.1987 d.75.

Authority: N.J.S.A. 26:2H-1 et seq., specifically 26:2H-18(c).

Effective Date: January 20, 1987.
Expiration Date: January 20, 1992.

Summary of Public Comments and Agency Responses:

Written comments were received during the comment period from the
following:

Carrier Foundation (Harvey J. Pyser); Health Insurance Association
of America (Cynthia Szal); John E. Runnells Hospital (Joseph P.
Kortbawi); New Jersey Business Group on Health, Inc. (Allison Alkire);
New Jersey Directors Forum (Frank Clisham); New Jersey State Ad-
visory Council on Alcoholism (Arthur S. McLellan, M.D.).

COMMENT: The Health Insurance Association of America and the
New Jersey Business Group on Health, Inc. expressed concern that the
regulations apply only to Blue Cross and Governmental agencies and
recommended that coverage be extended to all payers in order to prevent
cost shifting.

RESPONSE: The Department of Health does not have discretion in
the application of these regulations to all payers. Coverage has been
established in accordance with the provisions of N.J.S.A. 26:2H-1 et seq.
(Health Care Facilities Planning Act), which grants authority to the
Department of Health to establish rates for health facilities for only Blue
Cross and local government payers.

COMMENT: Carrier Foundation questioned the establishment of a
reporting period from 7/1 through 6/30, since most facilities are on a
calendar year fiscal basis.

RESPONSE: The reporting period is, in fact, on a calendar year fiscal
basis as stated in N.J.A.C. 8:31C-1.3.

COMMENT: Carrier Foundation and the John E. Runnells Hospital
suggested that combining free-standing facilities, units of larger health
care facilities, facilities in old renovated buildings, and newly constructed
facilities in establishing medians will create inappropriate comparisons
for cost centers. As such, they suggested that depreciation and interest,
lease costs, liability insurance, utilities, and major moveable equipment
be treated as “‘pass throughs™ rather than being screened on a median
basis.

RESPONSE: The intent of the proposed regulations is to establish an
alcoholism rate setting that promotes quality, cost-effective services, The
Department believes that it is inappropriate and contrary to the intent
of the rule to “‘pass through” such costs as suggested by the commenters.
A “pass through” of depreciation, interest, and lease costs, for example,
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could create opportunities for excessive property cost reimbursement. A
capital facilities allowance has been established to replace such rate com-
ponents. The Department further believes that the capital facilities allow-
ance is a reasonable cost related approach which prevents opportunities
for excessive property cost reimbursement.

COMMENT: With regard to section NJ.A.C. 8:31C-1.10, Carrier
Foundation submits that the use of target occupancy rates for the rate
components of property taxes, utilities, and capital facilities allowance
is inappropriate since such costs are fixed and do not fluctuate with
changes in patient census.

RESPONSE: The Department recognized the fixed nature of such costs
and that is precisely why the target occupancy concept has been utilized
to develop the reasonable per diem amounts for the rate components of
property taxes, utilities, and capital facilities allowance. The use of target
occupancy levels results in an incentive for facilities to operate in excess
of 90 percent occupancy and a disincentive for facilities to operate below
70 percent occupancy.

COMMENT: Carrier Foundation suggested that the special rate
provisions of section 8:31C-1.21 serves to defer implementation of the
guidelines for a one year period and accomplishes nothing else while the
New Jersey Directors Forum suggested that the special rate provisions
be extended to two years.

RESPONSE: The Department feels that the ‘“hold harmless”
provisions of N.J.A.C. 8:31C-1.21 for the rate period July 1, 1987 through
June 30, 1988 are necessary for a rational implementation of the regu-
latory process. The Department does not agree, however, with extending
these provisions beyond June 30, 1988. A one year period should be
sufficient for facilities to adjust their staffing and budgetary needs accord-
ingly.

COMMENT: Carrier Foundation expressed concern that the element
of service intensity has been overlooked through the use of medians in
screening routine patient care expenses since RATFs are not comparable.

RESPONSE: It is the Department’s position that the services offered
by RATFs are comparable. As such, the element of service intensity will
be reflected in the establishment of the reasonableness limits for nursing
and counseling services. Facilities that provide detoxification services will
report more intensive nursing and counseling services which will, in turn,
be reflected in the reasonableness limits.

COMMENT: The New Jersey Directors Forum recommended that a
methodology be established for amending the regulation.

RESPONSE: Pursuant to N.J.S.A. 26:2H-1 et seq. the Commissioner
of Health, with the approval of the Health Care Administration Board,
shall adopt and amend rules and regulations in accordance with the
Administrative Procedure Act, P.L. 1968, ¢.410 (C.52:14B-1 et seq.) to
effectuate the provisions and purposes of the act. The Department of
Health proposed the “hold harmless” provision to assure that any unan-
ticipated adverse effects of the new system would not cause hardship and
would allow the Department of Health to revise the regulations through
the normal public process.

COMMENT: The New Jersey Directors Forum suggested the in-
corporation of a group administrative relief process to study any ine-
quities that may develop.

RESPONSE: It is clearly the intention of the Department, as reflected
inNJ.A.C. 8:31C-1.1(e), to review the dispersion of data used to establish
the medians and reasonableness limits for the reimbursement rates effec-
tive July 1, 1987. The Department will recommend to the Health Care
Administration Board any modifications to the rules that may be required
to resolve identified problems. Further, RATFs are protected by the
“hold harmless™ provisions of N.J.A.C. 8:31C-1.21 for rates effective
7/1/87.

COMMENT: The New Jersey Directors Forum recommended that the
New Jersey Directors Forum be the spokesman for alcohol facilities as
a whole.

RESPONSE: The Department declines to take a position on this issue
since the comment does not address the scope and content of N.J.A.C.
8:31C-1. The Department, however, is willing to work with all parties
and therefore suggests that the Directors Forum participate in the educa-
tional sessions that will be conducted to implement the regulations.

COMMENT: John E. Runnells Hospital suggested that since costs are
reported on a calendar year basis it would be appropriate to have reim-
bursement being on a calendar year basis.

RESPONSE: The Department disagrees with the commenter and feels
that it is in the best interest of RATFs to have reimbursement commence
six months after the end of the base period. The commenter is suggesting
that reimbursement commence twelve months after the end of the base
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period. The delay serves no useful purpose since reimbursement should
be based upon the most current data.

COMMENT: John E. Runnells Hospital suggested that the deadline
for the submission of cost reports be extended from 90 to 120 days from
the close of the fiscal year.

RESPONSE: The Department feels that the 90 day filing requirement
is sufficient and affords RATFs ample time to complete the requisite cost
studies. Further, the Department would not be able to complete the
necessary rate computations within a 60 day period as proposed by the
commenter.

COMMENT: John E. Runnells Hospital recommended that in in-
stances where cost studies are received beyond the 90 day filing require-
ment, the interim rate should be subject to a retroactive adjustment to
the beginning of the prospective rate period.

RESPONSE: The Department recognizes that N.J.A.C. 8:31C-1.3(b)
does not contain a late filing penalty provision which would invoke
penalties which would remain in force until such time that a cost report
and other required documents have been submitted to the Department.
As such, the disincentive to discourage late submissions is the utilization
of existing reimbursement rates, during the interim period until the new
rates are computed, with no adjustment for inflation. The Department
feels that this section is necessary to ensure that RATFs file their cost
reports in a timely fashion.

COMMENT: John E. Runnells Hospital recommended that there be
a segregation of facilities that provide detoxification from those that do
not.

RESPONSE: The Department disagrees with such an approach. Sec-
tion 9:31C-1.16 of the guidelines has been developed to adequately reflect
detoxification services in routine patient care expenses. The service in-
tensity for detoxification services will be reflected in the nursing and
counseling cost center.

COMMENT: John E. Runnells Hospital suggested that there be a
separate peer grouping for governmental and hospital based facilities.

RESPONSE: The commenter failed to provide any justification that
governmental or hospital based facilities are unique or that their costs
are higher than free standing or proprietary facilities. Further, the data
base will consist of approximately 23 facilities and, as such, separate peer
grouping for governmental and hospital based facilities would not be
feasible.

COMMENT: John E. Runnells Hospital disagreed with the CFA meth-
odology for fixed property reimbursement and recommended a “‘pass
through” of depreciation and interest costs.

RESPONSE: The Department feels that a “pass through” of de-
preciation and interest costs is contrary to the intent of the regulations
and could create opportunities for excessive property cost reimbursement
resulting from transfers of ownerships. The capital facilities allowance
is based upon reasonable values of capital assets.

COMMENT: John E. Runnells Hospital felt that N.J.A.C. 8:31C-1.5
was arbitrary since the Department will not increase the CFA rate in
future years should the Medicare return or equity rate increase.

RESPONSE: The Department disagrees with the commenter since
increasing the CFA rate in future years should the Medicare return on
equity rate increase would result in excess fixed property reimbursement.

COMMENT: John E. Runnells Hospital suggested that the Capital
Facilities Allowance for land should only apply to new facilities and
existing facilities should be *“‘grandfathered” and any land acreage in
excess of the limit be treated as a pass through.

RESPONSE: The Department feels that since 1986 values will be
utilized for determining the CFA with respect to land, reasonable land
areas must also be utilized. The use of two acres for an urban RATF
and five acres for a nonurban RATF should not create inequities for
existing facilities. However, section 8:31C-1.6(q} clearly states that the
Department will review, on a case by case basis, situations where strict
application of the provisions of this section would be inappropriate for
existing licensed RATFs.

COMMENT: John E. Runnells Hospital suggested that a facility
should receive 100 percent reimbursement of the lease cost of major
moveable equipment if it can demonstrate that the lease cost is cheaper
than a purchase.

RESPONSE: The Department feels that 70 percent of the costs of
leased major moveable equipment is appropriate, since equipment leases
include a percentage for profit.

COMMENT: John E. Runnells Hospital felt that the median concept
utilized in section 8:31C-1.8 for maintenance and replacements places
existing facilities in a deficit position since older facilities require more
maintenance than newer facilities.
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RESPONSE: The Department feels that maintenance costs for existing
facilities will be adequately reflected in the reasonableness limit, since
most existing facilities are in older physical plants.

COMMENT: John E. Runnells Hospital suggested that property in-
surance should be based upon current market values and not reasonable
appraisal values.

RESPONSE: The Department feels that no allowance should be
provided for property values considered unreasonable per section
8:31C-1.5. The Department assumes that the cost of property insurance
varies directly in relation to the size of the facility. Insurance ascribable
to unreasonable areas should be excluded from the prospective rate base.

COMMENT: John E. Runnells Hospital recommended that property
taxes should be a ‘“‘pass through.”

RESPONSE: Property taxes will be considered reasonable as long as
they are based upon reasonable plant square feet, costs per square foot,
and reasonable land area and value. The Department assumes that
assessed values for facilities vary directly in relation to their areas. Prop-
erty taxes ascribable to unreasonable areas should be excluded from the
prospective rate base.

COMMENT: John E. Runnells Hospital recommended that RATFs
which contract for their dietary operations should be included in median
development for raw food costs.

RESPONSE: The Raw Food Costs Center does not include salaries
or supplies since such costs are reported in the Dietary Cost Center. Thus,
RATFs which contract for their dietary operations must be excluded from
median development since the contract includes salaries, supplies, and
a margin for profit. If contract costs were included, the reasonableness
limit would be distorted.

COMMENT: John E. Runnells Hospital recommended that the
salaries for patient activities and laboratory personnel should be equalized
for median development purposes.

RESPONSE: The Department feels that patient activities and labora-
tory personnel will be contractua) employees and not full-time employees
and, as such, equalization is not applicable.

COMMENT: John E. Runnells Hospital recommended that a mini-
mum of 90 days be given for the preparation of Level I Appeal documents
(N.J.A.C. 8:31C-1.20(a)1).

RESPONSE: The Department recognizes this concern and will propose
an amendment to this rule to make language more specific, while still
meeting the goal intended to be accomplished.

COMMENT: John E. Runnells Hospital recommended that the
proposed regulation not be adopted by the HCAB and that Department
representatives return to the drawing board with industry representatives.

RESPONSE: The proposed regulations have been developed by the
Department with the direct assistance of the Alcohol Rate Setting Ad-
visory Committee whose membership consisted of representatives from
the following agencies:

(A) The Quality and Utilization Review Committee, a duly appointed
subcommittee of the New Jersey Advisory Council on Alcoholism;

(B) New Jersey Hospital Association;

(C) New Jersey Blue Cross;

(D) County Government;

(E) Department of Insurance;

(F) Department of Human Services;

(G) Department of Health;

(H) Department of the Public Advocate;

(I) Alcoholism Treatment providers,

The Department feels that industry representatives have, in fact, par-
ticipated in the development of these guidelines in a technical assistance
advisory capacity. We feel that we have developed the regulations with
the broad interest of all parties being represented and we have gone
through the public comment period. Thus, any further delay as suggested
by the commenter would serve no useful purpose and only delay the
implementation of the alcoholism rate setting program.

Summary of Changes between Proposal and Adoption:

Two sections have been deleted from the proposed regulations, specifi-
cally, NJ.A.C. 8:31C-1.20(a)2iv and v, since both sections deal with the
contested case process and therefore intrude upon the jurisdiction of the
Office of Administrative Law. One section precludes facilities from sub-
mitting at the Level II hearing before OAL any documentation which
had not previously been submitted at the Level I hearing before the rate
analyst, except upon a showing of *“‘just cause.” The second provision
requires facilities to furnish a list of witnesses to be called at the Level
II hearing, along with the points to be covered in the testimony of the
witnesses. These provisions intrude into OAL's own authority to de-
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termine the procedures governing hearings held before it. In accordance
with the Administrative Procedure Act, OAL has exclusive power to
determine the procedures to be followed once a matter is transmitted to
OAL for hearing.

Full text of the adopted new rules follows (additions to proposal shown
in boldface with asterisks *thus*; deletions from proposal shown in
brackets with asterisks *[thus]*).

CHAPTER 31C
RESIDENTIAL ALCOHOLISM TREATMENT FACILITIES

SUBCHAPTER I. COST ACCOUNTING AND RATE
EVALUATION

8:31C-1.1 Scope and purpose

(a) This chapter describes the methodology to be used by the State
Department of Health (“‘the Department’) to establish prospective per
diem rates for the provision of residential alcoholism treatment services
reimbursed by government agencies and hospital service corporations.

(b) It is the Department’s position that the strict application of these
rules will generally produce equitable rates for the payment of residential
alcoholism treatment facilities (RATFs) of the reasonable cost of provid-
ing routine patient care services.

(c) The Department will review the particular circumstances with the
RATF, if the RATF believes that, owing to an unusual situation, the
application of these rules results in an inequity. Appeals on the grounds
of inequity shall be limited to the particular circumstances of the affected
RATF. Appeals shall not address the broader aspects of the rules them-
selves.

(d) These rules are not purported to be an exhaustive list of costs, The
department reserves the right to question and exclude any unreasonable
costs, consistent with the provision of N.J.S.A. 26:2H-1, et seq.

(e) While the rules have been given due consideration and are deemed
to be fair and equitable, an historical data base for Residential Alcohol
Treatment Facilities was not available for detailed analysis prior to the
development of the rules. Therefore, it is the intention of the Department
to review the dispersion of the data used to establish the medians and
reasonableness limits for the reimbursement rates effective July 1, 1987.
The Department will recommend to the Health Care Administration
Board any modifications to the rules that may be required to resolve
identified problems.

(f) All rates established pursuant to these rules will be subject to on-
site audit verification of costs and statistics reported by RATFs.

8:31C-1.2 Definitions

The following words and terms, when used in this chapter shall have
the following meanings unless the context clearly indicates otherwise.

“Capital Facilities Allowance (CFA)” means the reimbursement for
capital-related costs based upon reasonable values of capital assets as
determined in these rules.

“Commissioner” means the Commissioner of Health.

“Department” means the New Jersey Department of Health.

“Government agency’’ means a department, board, bureau, division
office, agency, public benefit or other corporation, or any other unit,
however described, of the State or political subdivision thereof.

“Reasonable limit” means the maximum reimbursable costs based
upon statewide peer grouping and medians for the various cost centers
or components set forth in these rules.

“Residential alcoholism treatment facility (RATF)” means a facility
or a designated unit of a facility which is licensed by the New Jersey
Department of Health to provide services specified in the Manual of
Standards for Licensure of Alcoholism Treatment Facilities, N.J.A.C.
8:42A.

8:31C-1.3 Reporting period: cost data

(a) Commencing with fiscal years ending December 31, 1986, RATFs
are to furnish required cost studies to the Department of Health, Health
Facilities Rate Setting, within 90 days of the close of each fiscal year.
For rate review purposes, the period for which these actual data are
reported will constitute the “base period’” for establishing prospective per
diem reimbursement rates commencing six months after the end of the
base period. These rates will not be subject to routine retroactive adjust-
ments except for matters as specified in the rules.

(b) Where cost studies are received beyond the 90 day filing require-
ment, prospective per diem reimbursement rates will be established three
months after receipt of the required cost studies. During this interim
period, existing reimbursement rates will remain in effect for cash flow
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purposes with no adjustment for inflation. The interim rate will not be
subject to a retroactive adjustment to the beginning of the prospective
rate period upon determination of the approved rate via the methodology
described in this chapter.

(¢) The Director, Health Facilities Rate Setting, may mitigate or waive
the penalty specified in (b) above, for “‘good cause” shown:

1. “Good cause” shall include, but shall not be limited to circum-
stances beyond the control of the residential alcoholism treatment facility,
such as fire, blood, or other natural disaster;

2. “Good cause” shall not include acts of omission and/or negligence
by residential alcoholism treatment facility, its employees, or its agents;

3. All requests for mitigation and/or waiver of the penalty provision
shall be submitted in writing, substantiating the reasons for the request
in such detail as the Director may require.

(d) The penalty rates indicated in (b) above will be applied to cost
studies commencing with the reporting periods ending December 31,
1987.

8:31C-1.4 Rate components

(a) The prospective rates will be calculated by applying standards and
reasonableness criteria “limits” to the following rate components:

1. Capital Facilities Allowance (CFA);

2. Property operating expenses;

3. Administrative costs;

4, Raw food costs;

5. Routine patient care expenses;

6. General service expenses;

7. Special patient care expenses;

(b) The following considerations will be addressed in determining the
Capital Facilities Allowance (CFA):

1. Buildings;

. Land and land improvements;
. Major moveable equipment;

. Maintenance and replacements;
. Property insurance;

. Target occupancy levels;

(¢) A provision for inflation will be added to reasonable base period
costs to provide for inflation between the base period and the prospective
rate period.

(d) All lease costs incurred as a result of related party transactions,
will be excluded for reimbursement purposes. A “related party” is defined
as:

1. A corporation, partnership, trust or other business entity:

i. Which has an equity interest of 10 percent or more of the facility;

ii. Which has an equity interest of 10 percent or more in any business
entity which is related by the definition in (d) 1.i. above or which has
an equity interest of 10 percent or more in any business entity related
by (d)1. ii above; or

iii. In which any party, who is a related party, by any other definition
(in i. or ii. above or in 2. below) has an equity interest of 10 percent
or more and which has a significant business relationship with the facility.

2. An individual:

1. Who has a beneficial interest of 10 percent or more in the net worth
of the facility; or

ii. Who has a beneficial interest of 10 percent or more in an entity
related by 1.ii or L.ii; or

ili. Who is a relative of an individual who is covered by the definition
in 2.1 or 2.ii above;

iv. Whose beneficial interest is cumulative, if it relates to spouse, parent
or children.

(e) In related lease transactions, the rent paid to the lessor by the
provider is not allowable as cost. The provider, however, would include
in its costs the property expenses of ownership of the facility. The effect
is to treat the facility as though it were owned by the provider.

8:31C-1.5 Capital Facilities Allowance (CFA); buildings

(a) The Capital Facilities Allowance for buildings and fixed equipment
will be based upon appraised 1986 replacement costs less wear and tear,
subject to reasonableness limits as described in (c) and (d) below.

(b) The appraisals are to be conducted by the New Jersey Department
of Transportation.

(c) Reasonableness limits on plant square feet will be set at 110 percent
of median plant square feet per available bed of all existing licensed
RATFs in the base period.

(d) A reasonableness limit on appraised value per square foot will be
established at 110 percent of the median appraised value, at 1986 price
levels, of existing RATFs in the base period.

DN R W N

ADOPTIONS

(e) Two rates will be developed for calculating the CFA for RATFs.

1. Interest rate shall equal the Medicare return on equity rate for the
12 month period ending with December of 1986.

2. Amortization rate shall equal the ratio of annual debt service (princi-
pal and interest) to original principal required to amortize a loan in 25
equal annual instaliments, with an interest rate in accordance with 1.
above.

(f) For the first 25 years of the life of a RATF, beginning with the
year of construction, the amortization rate will be applied to the 1986
reasonable appraised value of the building and fixed equipment.

(g) Beyond the 25th year after construction, the interest rate will be
applied to the 1986 reasonable appraised value of buildings and fixed
equipment.

(h) For RATFs built in multiple stages, a weighted average year of
original construction will be established by weighting licensed beds by
the age of the component multiple stages of the building in which the
beds are located. Where inequities could result from this calculation,
RATFs with suitable records may request that the weighted average year
of construction be calculated based upon plant square feet constructed.

(i) With respect to new RATFs and significant additions to existing
RATFs, the appraised value will be determined based upon price levels
at the time the construction is completed.

(j) For RATFs with other component services, data relative to com-
mon areas will be apportioned to residential alcoholism patients based
upon base period square footage. After making such apportionments,
appraised values will be subject to the reasonableness screens described
in (¢) and (d) above and, where applicable, to the weighted average year
of construction calculations described in (h) above.

(k) For RATFs which were converted from other uses, the year of
conversion will be used provided the conversion costs exceeded the ac-
quisition cost of the building and building equipment, Otherwise, the
original year of construction will be used.

(I) For existing RATFs, the State will not increase the CFA rate in
future years, should the Medicare return on equity rate increase. Should
this rate decrease by more than the reasonable cost of refinancing, both
the interest rate and the amortization rate will be reduced. Should financ-
ing through a governmental authority be obtained by a facility, the CFA
rate will be adjusted as necessary based upon the lower of the previously
established Medicare return on equity rate or the available financing rate
incremented in accordance with the Medicare return on equity factor.

(m) For new RATFs, or for additions to existing RATFs, the
amortization rate will be established based upon the lower of the latest
Medicare return on equity rate published at the inception of operations,
or the governmental financing rate incremented in accordance with the
Medicare return of equity factor. The provisions of (1) above will apply
in subsequent years.

(n) The Department will review, on a case by case basis situations
where the strict application of the provisions of this section would be
inappropriate for existing licensed RATFs under particular circum-
stances, such as:

1. Situations where an existing debt must be refinanced in connection
with obtaining funds to expand existing RATFs;

2. The existence of firm arms-length leases whose terms cannot be
modified;

3. The inability of RATFs to obtain 25 year financing.
8:31C-1.6 Capital Facilities Allowance (CFA); land

(a) The 1986 value of land and land improvements as appraised by
the New Jersey State Department of Transportation will be the basis for
determining the Capital Facilities Allowance with respect to land, subject
to reasonable land area established as follows:

1. For urban RATFs: two acres;

2. For nonurban RATFs: five acres;

3. For the purposes of this section, a city, town, or township is con-
sidered “‘urban” if its population exceeds 25,000 and its average popu-
lation density exceeds 7,000 per square mile. All other areas arc con-
sidered ‘“‘nonurban”.

(b) The interest rate (equal to the Medicare return on equity rate for
the 12 month period ending December of 1986) will be applied to the
reasonable 1986 appraised value.

(c) Forexisting RATFs, the department will not increase the CFA rate
in future years should the Medicare return on equity rate increase. Should
this rate decrease by more than the reasonable cost of refinancing, the
interest rate will be reduced. Should financing through a governmental
authority be obtained by a facility, the CFA rate will be adjusted as
necessary based uon the lower of the previously established Medicare
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return on equity rate or the available financing rate incremented in
accordance with the Medicare return on equity factor.

(d) For new RATFs, or for additions to existing RATFs, the interest
rate will be established based upon the lower of the lastest Medicare
return on equity rate published at the inception of operations, or the
governmental financing rate incremented in accordance with the Medi-
care return on equity factor. The provisions of (¢) will apply in subsequent
years.

(e) With respect to new RATFs and significant additions to existing
RATFs, the appraised value will be determined based upon price levels
at the time the construction is completed.

(f)y For RATFs providing other services, reasonable appraised values
for land will be prorated to residential alcoholism patients, based upon
square footage allocations.

(g) The Department will review, on a case by case basis, situations
where strict application of the provisions of this section would be inap-
propriate for existing licensed RATFs.

8:31C-1.7 Major moveable equipment

(a) An allowance for major moveable equipment will be developed for
each RATF as follows:

1. Base period major moveable equipment depreciation and interest
costs per bed will be ranked in descending order on a statewide basis.

2. A reasonableness limit on major moveable equipment will be estab-
lished at 110 percent of the median depreciation and interest costs per
bed.

3. The dollar limit for major moveable equipment for each RATF will
then be determined by multiplying the reasonableness limit per bed by
the total number of licensed RATF beds.

4. Reimbursement will be based upon the lesser of actual depreciation
and interest costs or the dollar limit per 3 above.

1. Seventy percent of the costs of leased major moveable equipment
will be recognized as major moveable equipment costs.

5. The major moveable equipment per diem will then be determined
by dividing the lesser of actual costs or the dollar limit per 4. above by
total patient days in the base period.

6. The department will review on an individual basis any inequities
existing RATFs believe are brought about by unusual circumstances.

8:31C-1.8 Maintenance and replacements

(a) An allowance for the maintenance of land, land improvements,
buildings, fixed equipment, and for the replacement of fixed equipment
will be developed for each RATF as follows:

1. Expenditures for capitalized maintenance and replacements will be
reported for each RATF in the base period.

2. Expenditures for capitalized maintenance and replacements, per 1.
above, will be prorated to RATF patients based upon the ration of RATF
square feet (including a prorated share of common areas) to total plant
square feet.

3. Fringe maintenance salaries and maintenance expenses will be re-
ported for each RATF in the base period.

4. Total eligible expenditures for maintenance and replacements for
each RATF will be calculated by adding 2. and 3. above.

(b) The reasonableness limit per plant square foot for the RATFs
salary region is determined as follows:

A = Median Maintenance and Replacement Costs

B = Median Labor Cost

C = A-B = Non-Labor Costs

Limited by Region = [B + Equalization Factor) + C] x 1.1

(¢) The dollar limit for each RATF will be determined by multiplying
the reasonableness limit per (b) above by the reasonable RATF plant
square feet.

(d) Reimbursement will be based upon the lower of total eligible expen-
ditures for maintenance and replacements (a)4. or the dollar limit (c)
above.

(e) The per diem amount for maintenance and replacements will be
determined by dividing (d) above by target occupancy.
8:31C-1.9 Property insurance

(a) An allowance for property insurance will be developed for each
RATF as follows:

1. Base period property insurance costs per $1,000 of appraised value
will be calculated for all RATFs.

2. The property insurance costs per $1,000 of appraised value will be
ranked in descending order on a statewide basis.

3. A reasonableness limit on property insurance costs per $1,000 of
appraised value will be established at 110 percent of the median property
insurance cost per $1,000 of appraised value.
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4. The dollar limit on property insurance wil be established based upon
the property insurance reasonableness limit per $1,000 of reasonable
RATF appraised value.

5. The dollar limit for each RATF, calculated per (4) will be compared
to actual property insurance costs. Property insurance costs included in
the prospective rate base will be based upon the lesser of the property
insurance limit or actual property insurance costs.

6. The property insurance per diem will be calculated by dividing
allowable property insurance costs, per 5. above, by target occupancy.

8:31C-1.10 Target occupancy levels

(a) A target occupancy level of 70 percent of licensed bed days or actual
base period patient days, whichever is greater, will be used to develop
reasonable per diem amounts for the following rate components:

1. Property Taxes:

2. Utilities;

3. Capital Facilities Allowance for:

i. Buildings and Fixed Equipment;

ii. Land and Land Improvements;

iii. Maintenance and Replacements;

iv. Property Insurance

(b) If base period patient days exceeds 90 percent of licensed bed days,
then the largest occupancy will be entered at 90 percent of licensed bed
days.

(c) For new facilities, an occupancy rate of 70 percent of licensed bed
days will be used for interim rates during the first year of operation
subject to retroactive adjustments to actual occupancy should it exceed
70 percent of maximum bed days (but no higher than 90 percent of
maximum bed days will be used).

8:31C-1.11 Property operating expenses

(a) Property operating expenses include property taxes and utilities.

1. Property taxes will be considered reasonable so long as they are
based upon reasonable plant square feet, costs per square foot, and
reasonable land area and value.

2. Reasonable plant square feet (and related property taxes) will be
determined as follows:

i. The ratio of plant square feet to licensed beds will be determined
for all RATFs in the base period.

ii. The reasonableness limit on plant square feet will be established at
110 percent of the median plant square feet per available bed of all
existing licensed RATFs in the base period.

3. A reasonableness limit on appraised value per square foot will be
determined in accordance with the CFA building methodology contained
in NJA.C. 831C-1.5.

4. For RATFs whose appraised value exceed the reasonableness limit,
the property taxes related to the excess will be excluded from the rate
base. For this purpose, it will be assumed that assessed values for build-
ings vary directly in relation to their areas. The department will review
on an individual basis any inequities which existing RATFs believe are
brought about by unusual circumstances.

5. Reasonable land area (and related taxes) is established as follows:

i. For urban RATFs-—Two acres

ii. For nonurban RATFs—Five acres

iii. For this purpose, a city, town, or township is considered *“‘urban”
if its population exceeds 25,000 and its average population density exceeds
7,000 per square mile. All other areas are considered ‘‘nonurban”.

6. Property taxes ascribable to unreasonable area will be excluded from
the prospective rate base.

7. The department will review on an individual basis any inequities
existing RATFs believe are brought about by unusual circumstances.

8. Where a lessor is paying the property taxes, the actual property taxes
paid by the lessor are to be reported by the RATF operator as a property
tax expense and deducted from the amount reported as rent. The property
tax component of such leases will be subject to the above screens.

(b) Utility costs will be screened for reasonableness as follows:

1. Base period utility costs per bed will be deemed apparently un-
reasonable to the extent that they exceed 150 percent of the statewide
median utility cost per bed.

8:31C-1.12 Administrative costs

(a) The administrative screen will be applied to the aggregate reported
costs of management, administrator, and other administrative costs for
existing ‘icensed RATFs in the base period. Total administrative costs
will then be divided by actual patient days for each RATF in the base
period. These per diem costs will be ranked in descending order on a
statewide basis. The reasonableness limit will be set at 110 percent of the
median cost per day.
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I. Compensation and special fringe benefits of all owners, officers, and
related parties; management contrats; and home office costs related to
chain organizations will be excluded from the development of the reason-
ableness limit per (a) above. RATFs with such administrative costs will
be excluded from the development of the reasonableness limit.

2. Non-working officer, owner, or related party compensation and
special fringe benefits are non-allowance.
8:31C-1.13 Raw food costs

Raw food costs per patient day for RATFs which provide their own
food service will be determined for existing licensed RATFs in the base
period. RATFs which contract for their dietary operations will be ex-
cluded. These per diem costs will be ranked in descending order on a
statewide basis. The reasonableness limit wil be set at 120 percent of the
median cost per day.
8:31C-1.14 General fringe benefit allocation

(a) In order to equitably develop and apply screens in those cost centers
with employee compensation components, the following computation will
be made:

. General fringe benefits will be allocated to function as a percentage
of salaries reported to develop total compensation. Dietary adjustments
will be calculated to determine the fringe benefit value of free and
subsidized employee meals as follows:

i. The average food cost per meal is developed by dividing total meals
(patients and employees) into total reported raw food costs.

ii. A fringe benefit per meal is imputed to the extent that the average
price charged employees for a meal is less than raw food costs per meal.

iii. The fringe benefit per meal is then converted into total dollars by
multiplying the benefit per meal by the number of employee meals served.

2. Fringe rates will be calculated for each RATF. For this purpose,
fringe benefits are the total of fringe benefits reported by the facility and
dietary adjustments per 1. above. This total is then divided by total
salaries.

3. Fringe factors are established at 1.00 plus the fringe rate.

4. Fringe compensation is the total cost of labor including fringe
benefits. It is calculated by multiplying reported salaries by the fringe
factor for each RATF. The net effect of calculating fringe compensation
is to allocate fringe benefits to each cost center in proportion to its
reported salaries.

8:31C-1.15 Equalized compensation and equalized cost

(a) Salary regions within the state will be developed in order to re-
cognize the existence of geographic compensation differentials in compar-
ing and analyzing reported cost data. Prevailing compensation rates
within any one region are comparable. Each RATF will be assigned to
a salary region based only on its geographic location as follows:

Area Abbreviation Counties Included
1 PASSA Passaic
2 HACK Bergen
3 NEWT Sussex, Warren
4 TRENT Mercer, Hunterdon
5 NEWARK Union, Essex, Somerset, Morris
6 JERCIT Hudson
7 NEBRU Middlesex
8 LBRAN Monmouth, Ocean
9 ATCIT Atlantic, Cape May
10 CAM/BURL Burlington, Camden, Gloucester,

Salem, Cumberland

(b) Equalization factors will be developed for each salary region. The
factor for each region is based upon the ratio of the median compensation
rate of the entire state to the median rate within that region. Salary data
reported for nursing, counseling, dietary, laundry, and housekeeping
personnel (plus fringes) are used in developing equalization factors.

(¢) Actual compensation costs (including fringes) will be adjusted
(equalized) by these factors to neutralize the effect of geographic com-
pensation differentials.

(d) The term ‘‘equalized costs” means the net amount of equalized
compensation plus other expenses, less expense recoveries and
nonallowable costs.

(e) For RATFs which provide services other than residential al-
coholism treatment, equalized RATF costs will be determined by appor-
tioning equalized costs in the same ratio as the apportionment of un-
equalized net expenses.

(f) Equalized costs for each RATF will be compared with reason-
ableness limits (screens) developed from equalized base period cost data.
Unreasonable (excess) equalized costs will be calculated and then con-

ADOPTIONS

verted to fringed RATF costs so that each RATFs rates are based upon
its own reported data exclusive of geographic compensation differential
adjustment made in equalizing its costs. For example, if on an equalized
basis, [0 percent of costs are considered unreasonable, then 10 percent
of fringed RATF costs are then considered unreasonable.

8:31C-1.16 Routine patient care expenses

(a) For reporting purposes and for the application of the following
guidelines, “‘routine patient care expenses” are defined as expenses relat-
ing to nursing and counseling services.

(b) Reasonableness limits for nursing services will be established as
follows:

1. The Nursing Cost Center will consist of the aggregate reported cost
of equalized salaries, contract fees, and other expenses.

2. Total nursing costs for each RATF in the base period (per (b)l.
above) will then be divided by based period patient days. These per diem
costs will then be ranked in descending order on a statewide basis.

3. The reasonableness limit will be established at 110 percent of the
median nursing cost per day.

(c) Reasonableness limits for counseling services will be established as
follows:

1. The Counseling Cost Center will consist of the aggregate reported
cost of equalized salaries, contract fees, and other expenses.

2. Total counseling costs for each RATF in the base period (per (c)!.
above) will then be divided by base period patient days. These per diem
costs will then be ranked in descending order on a statewide basis.

3. The reasonableness limit will be established at 110 percent of the
median counseling cost per day.
8:31C-1.17 General service expenses

(a) For reporting purposes and for the application of the following
guidelines, “general service expenses’” are defined as expenses relating to
the following cost centers:

Dietary

Laundry and Linen

Housekeeping

Other General Services

(b) The reasonableness limit for dietary services will be established as
follows:

1. The Dietary Cost Center will consist of the aggregate reported cost
of equalized salaries, supplies, and other expenses minus expense re-
coveries. RATFs which contract for their dietary operations will be
excluded.

2. Total dietary costs for each RATF in the base period (per (b)l.
above) will then be divided by base period patient days. The per diem
costs will then be ranked in descending order on a statewide basis.

3. The reasonableness limit will be established at 110 percent of the
median dietary cost per day.

(c) The reasonableness limit for laundry and linen services will be
established as follows:

1. The Laundry and Linen Cost Center will consist of the aggregate
reported cost of equalized salaries, salaries, supplies, contract fees and
other expenses minus expense recoveries.

2. Total laundry and linen costs for each RATF in the base period
(per (c)1. above) will then be divided by base period patient days. These
per diem costs will then be ranked in descending order on a statewise
basis.

3. The reasonableness limit will be established at 110 percent of the
median laundry and linen cost per day.

(d) The reasonableness limit for housekeeping services will be estab-
lished as follows:

1. The Housekeeping Cost Center will consist of the aggregate reported
cost of equalized salaries, supplies, contract fees and other expenses.

2. Total housekeeping costs for each RATF in the base period (per
(d)1. above) will then be divided by base period patient days. These per
diem costs will then be ranked in descending order on a statewide basis.

3. The reasonableness limit will be established at 110 percent of the
median housekeeping cost per day.

(e) The reasonableness limit for other general services will be estab-
lished as follows:

1. The Other General Services Cost Center will consist of aggregate
reported cost of equalized salaries, supplies, contract fees and other
expernses.

2. Total other general service costs for each RATF in the base period
(per (e)1. above) will then be divided by base period patient days. These
per diem costs will then be ranked in descending order on a statewide
basis.
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3. The reasonableness limit will be established at 110 percent of the
median other general service cost per day.

8:31C-1.18 Special patient care

(a) For reporting purposes and for the application of the following
guidelines, “‘special patient care expenses” are defined as expenses relating
to the following cost centers:

Medical Director/Physician Services

Patient Activities

Laboratory Services

Pharmacy

(b) The reasonableness limit for medical director/physician services
will be established as follows:

1. The Medical Director/Physician Cost Center will consist of the
aggregate reported cost of salaries, contract fees, and other expenses.

2. Total medical director/physician costs for each RATF in the base
period (per (b)!. above) will then be divided by base period patient days.
These per diem costs will then be ranked in descending order on a
statewide basis.

3. The reasonableness limit will be established at 110 percent of the
median medical director/physician cost per day.

(c) The reasonableness limit for patient activities will be established
as follows:

1. The Patient Activities Cost Center will consist of the aggregate
reported cost of salaries, supplies, contract fees, and other expenses.

2. Total patient activity costs for each RATF in the base period (per
(c)1. above) will then be divided by base period patient days. These per
diem costs will then be ranked in descending order on a statewide basis.

3. The reasonableness limit will be established at 115 percent of the
median patient activity cost per day.

(d) The reasonableness limit for laboratory services will be established
as follows:

1. The Laboratory Cost Center will consist of the salaries, supplies,
contract fees, and other expenses.

2. Total laboratory costs for each RATF int he base period (per (d)1.
above) will then be divided by base period patient days. These per diem
costs will then be ranked in descending order on a statewide basis.

3. The reasonableness limit will be etablished at 110 percent of the
median laboratory cost per day.

(e) The reasonableness limit for pharmacy will be established as fol-
lows:

I. The Pharmacy Cost Center will consist of the aggregate reported
cost of a pharmaceutical consultant, medical supplies, legend drugs, and
non-legend drugs.

2. Total pharmacy costs for each RATF in the base period (per (e)l.
above) will then be divided by base period patient days. These per diem
costs will then be ranked in descending order on a statewide basis.

3. The reasonableness limit will be established at 120 percent of the
median pharmacy cost per day.

8:31C-1.19 Inflation

(a) A provision will be added to reasonable base period costs to
provide for inflation between the base period and the prospective rate
period. Changes in two factors will be used to develop this provision.

1. Average hourly earnings of manufacturing employees New Jersey
as published by the Bureau of Labor Statistics (weighted 60 percent).

2. The consumer price index as published by the Bureau of Labor
Statistics (weighted 40 percent).

(b) If, for reasons beyond the control of a RATF, rates have not been
redetermine within three months after receipt of its reports, an interim
adjustment for inflation may be made to existing rates for cash flow
purposes. The inflation increment would be based upon the number or
months from the midpoint of the current rate period to the beginning
point of the new rate period. The interim rate will be subject to a
retroactive adjustment to the beginning of the prospective rate period
upon determination of the approved rate via the methodology described
in these guidelines.

(¢) No provision for inflation will be made with respect to costs for
buildings, land, moveable equipment, and interest.
8:31C-1.20 Appeal process

(a) When a RATF believes that, owing to an unusual situation, the
application of these rules results in an inequity, two levels of appeals are
available; a Level I Appeal heard by representatives from the Department
of Health; and a Level II Appeal heard before an Administrative Law
Judge.
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1. Level I Appeal: A request for a Level I Appeal must be submitted
in writing to the Department of Health, Health Facilities Rate Setting,
Room 600, John Fitch Plaza, CN360, Trenton, New Jersey 08625 within
30 days of receipt of the notification of rates.

i. The first level of appeal will be heard by analysts and supervisory
level representatives from the Department of Health. A RATF should
be prepared to provide such substantiating material as may be required
for an informal discussion of the subject matter.

ii. Level I Appeals will endeavor to reach equitable resolutions of
matters peculiar to an individual RATF. They will not be expected to
resolve items which have policy implications or broad applicability.

iii. The analyst’s recommended resolutions will be reviewed and ap-
proved by the Director, Health Facilities Rate Setting.

iv. Adjustments resulting from the Level [ Appeal will be retroactive
to the beginning of the prospective rate year. This includes any adjust-
ments as a result of errors in the calculation of the rate by the Department
of Health.

2. Level 11 Appeals (Administrative Law Appeal): If a RATF is not
satisfied with the results of the Level I Appeal, it may request a hearing
before an Administrative Law Judge.

i. The request for an Administrative Hearing must be filed with the
Department of Health, Health Facilities Rate Setting and the Department
of the Public Advocate, Division of Rate Counsel (under N.JS.A.
52:27E-18) within 30 days following receipt of notification of the Level
I Appeal determination.

ii. The Administrative Hearing will be scheduled by the Office of
Administrative Law and the facility will be notified accordingly.

iii. Within 30 days subsequent to the request for an Administrative
Hearing, the RATF shall furnish to the Department of Health, Health
Facilities Rate Setting and the Department of the Public Advocate,
Division of Rate Counsel a list of all items to be appealed and the costs
associated with those items.

*[iv. No documentation other than that provided to the analyst in
connection with the Level I Appeal can be presented to the hearing officer
unless the party can establish just cause for failure to provide the
documentation earlier. Should any of the parties desire to present any
such evidence, it must be sent to the other parties at least 30 days prior
to the appeal.]*

*[v. Should the RATF desire to bring witnesses to the appeal to
substantiate the written document already provided, the RATF must
notify the other parties involved of the name of the witnesses, and the
item or items which will be the subject of the witness testimony. This
notification must be made at least 30 days prior to the appeal.]*

*[vi.]**iv.* After the hearing officer has filed his report, the Com-
missioner of Health will determine and approve the effective payments
rates and the RATF and its payors will be notified in the form of an
administrative order over the signature of the Commissioner of Health.
8:31C-1.21 Special rate provisions for rates effective July 1, 1987

(a) For the rate period July 1, 1987 through June 30, 1988, reimburse-
ment rates will be established based upon the greater of either the ‘‘histori-
cal” rate or the screened rate calculated pursuant to the previous sections
of this subchapter.

1. The historical rate will be calculated by incrementing the RATFs
1986 Blue Cross rate with the general economic factor.

2. Acceptance of the historical rate shall constitute a waiver of any
right of appeal concerning the rate.

(b) For the rate periods July 1, 1988 and thereafter, historical rates
will no longer be calculated and, as such, will not be utilized in establish-
ing the effective reimbursement rate.

(c) For the rate periods July I, 1988 and thereafter, the prospective
reimbursement rates will be based upon the methodology described in
the previous sections of this subchapter.
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(a)
THE COMMISSIONER

Certificate of Need: Review of Long-Term Care
Facilities and Services Policy Manual

Adopted Amendments: N.J.A.C. 8:33H-2.1, 3.2, 3.3,
3.5,3.8,and 3.10

Proposed: October 20, 1986 at 18 N.J.R. 2095(a).

Adopted: December 11, 1986, by Molly Joel Coye, M.D.,
M.P.H., Commissioner, Department of Health (with approval
of the Health Care Administration Board).

Filed: December 23, 1986 as R.1987 d.74, with substantive and
technical changes not requiring additional public notice (see
N.J.A.C. 1:30-4.3).

Authority: N.J.S.A. 26:2H-5, 26:2H-8 and 26:2H-9.

Effective Date: January 20, 1987.
Expiration Date: July 19, 1990.

Summary of Public Comments and Departmental Responses:

Written comments were received during the comment period. Commen-
tors include: American Association of Retired Persons—New Jersey State
Legislative Committee; New Jersey Business Group on Health; New
Jersey Association of Non-profit Homes for the Aging; New Jersey As-
sociation of Health Care Facilities; Southern New Jersey Health Systems
Agency; Interstate Health Planning Corporation.

COMMENT: The New Jersey Association of Health Care Facilities
and the Interstate Health Planning Corporation recommend the deletion
of N.J.A.C. 8:33H-3.10(a)1.it. They question the validity of equating
Community Care Program for the Elderly Disabled slots with long-term
care beds, such that the long term care bed need for each county will
be reduced by the number of Community Care Program for the Elderly
Disabled slots made available to the county by the Department of Human
Services.

RESPONSE: This rule was developed in collaboration with the Depart-
ment of Human Services in an effort to realize certain long-term care
policy goals of the State. Specifically, the State Health Plan Element for
Long-Term Care Facilities refers to the need to *“promote the develop-
ment of a long-term care system or continuum of care which emphasizes
a sense of community and least restrictive environment” (Goal #2, p. 14).
N.J.A.C. 8:33H-3.10(a)l.ii is intended in part to address the long-term
care system’s imbalance which is reflected in the traditional favoring of
institutional solutions to chronic illness problems. The fact that there are
currently over 46,000 existing or Certificate of Need approved nursing
home beds in New Jersey, but only 1,800 CCPED slots bespeaks the
extent to which resources have been channeled into institutional rather
than home-based care. This is particularly unfortunate in view of the fact
that research indicates most people would prefer to receive long-term care
at home.

The New Jersey Association of Health Care Facilities makes reference
to the fact that community-based care provided by the HCFA-funded
national Channeling demonstration “was proven to be more costly than
the institutional care available and had no effect [sic] on nursing home
use.” It is true that the study revealed no statistically significant dif-
ferences between control and experimental groups with respect to nursing
home institutionalization. However, less than 15 percent of participants
from either the control or the experimental group were placed in nursing
homes during the study. While participants had to be designated as
nursing home-eligible in order to be included in the study, clearly very
few actually were admitted to long-term care institutions. This suggests
not that community-care was unsuccessful, but rather that the population
most at risk of nursing home placement was not targeted. In other
demonstrations (for example, South Carolina’s Community Long-Term
Care Project) where the population most likely to enter nursing homes
was successfully targeted, substantially lower nursing home utilization
was reported for community-care recipients. Another problem with the
Channeling demonstration was its brief duration. Participants were only
followed for 18 months; it may be, that over a longer period of time,
community-based care would have been more dramatically successful in
delaying or preventing institutionalization.

In order for CCPED to remain viable, the U.S. Health Care Financing
Administration requires the State Department of Human Services to offer
assurances that CCPED results in reduced institutionalization. Limiting
the supply of nursing home beds while allocating resources for community
care is compelling evidence in this regard. The Department of Health
should work with the Department of Human Services to be certain that
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appropriate, high-risk patients (that is, patients who would otherwise be
admitted to nursing homes) are targeted to receive care. However, there
is little cause to conclude that CCPED cannot provide an effective
alternative to nursing home placement.

COMMENT: The Southern New Jersey Health Systems Agency states
that N.J.A.C. 8:33H-3.3(b)3 should be amended to include Bridgeton in
the list of potentially underserved cities. The commentor argues that 16
percent of Bridgeton's over 65 population are below poverty.

RESPONSE: Bridgeton is not of sufficient size to be categorized as
a ‘“city” by the U.S. Census Bureau. All of the cities specified at
8:33H-3.3(b)3 have populations of at least 40,000, while Bridgeton’s popu-
lation was only 18,795 according to 1980 census data. The criteria for
inclusion as a ‘““potentially underserved city” are clearly specified within
the Guideline. These cities have the largest absolute numbers—rather
than percentages—of elderly persons with below-poverty incomes.

COMMENT: The Southern New Jersey Health Systems Agency rec-
ommends that N.J.A.C. 8:33H-3.3(a)4. be amended so that the applicant
for a medical day care program must document need to the satisfaction
of both the Department of health and the appropriate Health Systems
Agency.

RESPONSE: The Department of Health acknowledges this request,
noting that N.J.S.A. 26:2H-9 provides authority for this requirement, and
has added the recommended language to the Standard.

COMMENT: Both the New Jersey Association of Health Care Facili-
ties and the Interstate Health Planning Corporation question the deletion
of 8:33H-3.2(b)2, Cost Efficiency. Removal of this Guideline is said to
be “counter-productive.” It is contended that inefficient projects may gain
priority without inclusion of this provision.

RESPONSE: The cost-efficiency and financial feasibility of projects are
addressed in specific terms in several sections of the Policy Manual. The
discussion at 8:33H-3.2(b)2 is in some respects redundant of criteria
delineated elsewhere. Furthermore, its emphasis on “‘projected payment
rates” is believed to be potentially misleading. In order to project the
desired lowest rates, some applicants for Certificates of Need may feel
compelled to offer unrealistically low estimates of their facilities’ costs
and payment rates. The Guideline in question could unfairly result in
the favoring of such applications over equally meritorious ones with
realistic projected costs and payment rates. The prioritization criteria at
8:33H-3.3(b)5 and the financial feasibility guidelines at 8:33H-3.8(b)
should encourage applicants to propose high quality, efficient facilities
with the lowest costs and payment rates which are realistically possible.

COMMENT: The New Jersey Association of Health Care Facilities
recommends the deletion at 8:33H-3.3(b)2 of the following language: “or
a hospital requests the permanent exchange of acute care beds for long
term care beds on a one for one basis.”

RESPONSE: The Department acknowledges that this language is in-
consistent with the proposed revisions at 8:33H-3.5, which also address
hospital conversions. The commentor’s recommendation is accepted and
the language has been deleted from 8:33H-3.3(b)2.

COMMENT: The New Jersey Association of Health Care Facilities
recommends a deletion at 8:33H-3.3(b)S.ii of the following language:
“RHCF and SSI beds.” The Association proposes the inclusion of “per-
sons to be served through the provision of residential alternatives.” It
is stated that this revision will encourage “other modalities of residential
alternatives in addition to residential health care beds.”

RESPONSE: As it is currently worded, this item should not preclude
the development and/or proposing of other residential alternatives aside
from residential health care beds. The .language of 8:33H-3.3(b)S.ii
provides Certificate of Need applicants and reviewers with an objective
criterion for evaluating the approvability of projects. Applicants demon-
strating a commitment to offering a continuum of care and to making
that continuum available to indigent persons (that is, SSI recipients)
deserves to be given priority in the Certificate of Need review process.

COMMENT: The New Jersey Association of Health Care Facilities
recommends the deletion of 8:33H-2.4(a)1.viii. This Section addresses the
requirements for conversion of acute care beds when hospitals cannot
demonstrate a need for long-term care beds according to the methodology
at 8:33H-3.10. The Association maintains that by not applying the bed
need methodology in this instance, the orderly development of long-term
care services is deterred. The amendment *“‘would cause drastic over-
bedded conditions in long-term care identical to the hospital situation
it attempts to correct.”

The New Jersey Business Group on Health also objects to
8:33H-3.5(a)1.viii. This commentor contends that conversion under this-
provision “serves no better purpose than to shift unwanted resources and
their attendant costs from one industry to another.”
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RESPONSE: The language of 8:33H-3.5 stiffens the requirements for
acute care hospitals wishing to convert beds, necessitating that these
institutions demonstrate a much greater commitment to long-term care
than was heretofore the case. The granting of an exception to the county
bed need will be considered only if the request is to convert the entire
hospital or a minimum of 120 beds to long-term care.

In spite of the relative laxity of the existing provisions pertaining to
conversions of hospital to Long-term care beds, exceedingly few
Certificate of Need applications have been received for this purpose, It
seems unlikely that large numbers of hospitals will seek to take advantage
of 8:33H-3.5(a)l.viii. Although it is true that approval of applications for
acute care hospital conversions in the absence of long-term care bed need
could conceivably result in an overbedded long term care situation, it
is deemed that the health care system as a whole would be less damaged
and better served by reducing the excess supply of hospital beds. The
Long Term Care Policy Manual (N.J.A.C. 8:33H) should not absolutely
preclude the consideration of a reduction of unneeded hospital beds
through conversion to Long Term Care.

COMMENT: The New Jersey Association of Non-Profit Homes for
the Aging contends that the requirement for Statewide Restricted Ad-
mission Facilities that at least 50 percent of the admissions come from
outside the HSA in which the facility is located is arbitrary. Because the
HSAs are variable in size, Restricted Admissions facilities would have
to draw admissions from larger or smaller geographic areas, depending
on the HSA in which the facility is located. The Association states that
‘*geographical distribution” of members of the sponsoring group is su-
perior to arbitrary HSA boundaries as a method of identifying restricted
admission facilities.

RESPONSE: The requirement at 8:33H-3.3(b)4.ii that 50 percent of
the admissions be from outside the health systems area may at first glance
appear to be arbitrary; however, the commentor’s inability to propose
specific, alternative language points to the complexity of developing ob-
jective, fair criteria for evaluating compliance with the intent of this
provision. Although certain HSAs are larger than others in terms of
square mileage, the larger ones tend to have lower population densities
than the smaller HSAs. Travel time over a geographic distance of 50 miles
in a relatively sparsely populated health systems area is often comparable
to the travel time required to cover a smaller distance in a more congested,
urbanized area.

COMMENT: The New Jersey Association of Non-Profit Homes for
the Aging recomends that the definition of Continuing Care Retirement
Communities at 8:33H-2.1 be “brought into line” with Public Law 1986
Chapter 103, which was approved on September 3, 1986. The Statute
stipulates that “A fee which is less than the sum of the regular periodic
changes for one year of residency is not considered an entrance fee . . .”

RESPONSE: The commentor's recommendation is acknowledged, and
the definition of a Continuing Care Retirement Community has been
amended so that it is consistent with the new statute.

COMMENT: The American Association of Retired Persons—New
Jersey State Legislative Committee expresses support for numerous
aspects of the proposed amendments. These include the new bed need
methodology at 8:33H-3.10, the long-term care bed need reduction in
exchange for CCPED slots at 8:33H-3.10(a)! i, the exception for poten-
tially underserved cities at 8:33H-3.3(b)3, the increased percentage re-
quirement for Medicaid-eligible persons to accomodate General As-
sistance patients, and the requirement that facilities serve a minimum
percentage of discharged psychiatric patients. The Association states that
the revisions will assure high quality long-term care and the availability
of alternatives to institutional care.

RESPONSE: The commentor’s support is acknowledged and ap-
preciated.

COMMENT: The New Jersey Association of Non-Profit Homes sup-
ports the Department’s revised bed need methodology cited at
8:33H-3.10(a).

RESPONSE: The Association’s comments are acknowledged and ap-
preciated.

COMMENT: The Southern New Jersey HSA recommends that de-
termination of the minimum percentage of discharged psychiatric patients

to be required for admission to Certificate of Need approved facilities

include the opportunity for public comment. Provisions at
8:33H-3.3(a)6.vii and 8:33H-3.3(a)5.vili indicate that the percentage will
be determined by the Department of Health in consultation with the
Department of Human Services.

The New Jersey Association of Health Care Facilities recommends that
the percentage of discharged psychiatric patients be limited to seven
percent, as is currently required for Certificate of Need approval.

(CITE 19 N.J.R. 211)
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The Interstate Health Planning Corporation states that the annual
determination of a percentage of discharged psychiatric patients is “both
unworkable and unfair.” The Corporation indicates that all facilities
should be required to accept Discharged Pending Placement patients, not
just those seeking Certificate of Need approval. The variable admission
requirement is said to be difficult to monitor.

RESPONSE: The number of elderly psychiatric patients in State and
county facilities requiring long-term care placement is limited and is not
projected to increase in future years, according to the Department of
Human Services. Therefore, the percentage requirement is not expected
to increase significantly above the current requirement of seven percent.
Instead, the percentage should gradually decrease over time.

It is not clear how the public would benefit from the opportunity to
comment on the annually determined percentage of psychiatric patients.
The Southern New Jersey Health Systems Agency did not offer any
rationale for this proposal, nor did the commentor substantiate potential
problems that might occur when the percentage is determined by the
Department of Health in collaboration with the Department of Human
Services. In application the percentage will also have to be approved by
the Statewide Health Coordinating Council as it reviews long term care
applications and conditions placed upon them.

Similarly, the New Jersey Association of Health Care Facilities did not
provide any justification for limiting the annual percentage to seven
percent. In view of current projections for the numbers of psychiatric
patients requiring placement (as described above), it appears that the
Association’s recommendation will be honored by default.

The Interstate Health Planning Corporation’s suggestion that all exist-
ing facilities be required to accept discharged psychiatric patients is com-
mendable, but it would require legislative action. N.J.A.C. 8:33H may
only be applied to facilities seeking Certificate of Need approval. The
provisoins at 8:33H-3.3(a)S.viii and 6.vii represent a viable and immediate
response to the access problems otherwise faced by discharged psychiatric
patients. There has been little feedback to date that Certificate of Need
approved facilities suffer a hardship from the acceptance of a minimal
percentage of discharged psychiatric patients. There is also no evidence
that monitoring of the variable admission rate requirements would be
difficult.

COMMENTS: The Interstate Planning Corporation states that the
exception for potentially underserved cities at 8:33H-3.3(b)3 is ap-
preciated. However, the definition and criteria for selection of these cities
should appear at 8:33H-2.1. The Corporation maintains that local sup-
port for projects in urban areas should be in evidence, and the fact that
inner city construction will be more expensive than other areas should
be acknowledged. It is also stated that facilities approved in potentially
underserved cities should demonstrate a commitment to serve and employ
local, urban residents.

RESPONSE: The commentor’s recommendation regarding inclusion
of the definition of a “potentially underserved city” is accepted, and
8:33H-2.1 has been amended accordingly.

Projects in potentially underserved cities are not exempt from the
provisions of 8:33H requiring documentation of commmunity support
(8:33H-3.2(a)3). The prioritization criteria proposed at 8:33H-3.3(b)5.x
and xi offer assurance that projects located in and serving urban areas
will be given preference. The commentor’s suggestions in these regards
appear to be adequately addressed by the existing and amended rules.

COMMENTS: The Interstate Planning Corporation contends that
specific illness groups should not be excluded from consideration for
Statewide Restricted Admissions facilities. Patients with certain types of
medical problems are said to be in need of special services that cannot
be provided in general nursing homes. The commentor states that “dis-
persion of these patients means that counting their needs (statewide)
against locally forecasted rates is unfair to locally emergent conditions.”

RESPONSE: “Statewide Restricted Admission facility” is defined at
8:33H-2.1, and specific criteria for Certificate of Need approval are
outlined at 8:33H-3.3(b)4. These facilities are intended to serve members
of specific religious sects or fraternal organizations.

Reduced access to long-term care for patients with complex medical
conditions—ventilator dependent patients, for example—is a critical issue
requiring analysis and resolution. The Department is currently re-
searching the need for “specialized” long-term care in New Jersey, and
pertinent regulations will be proposed in the near future. To lump techno-
logically specialized care units with restricted admission facilities as they
are currently defined would certainly lead to confusion.

COMMENT: The Interstate Health Planning Corporation questions
8:33H-3.3(a)4—Standard III-04, Alternatives to Long-Term Care Beds.
The commentor refers to the requirement that institutional alternatives
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to long-term care be included in long-term care Certificate of Need
applications. The commentor alleges that State staff are given too much
latitude in determining what constitutes an acceptable alternative to inpa-
tient care.

RESPONSE: The State Health Plan Elements for Long-Term Care
(including Residential Health Care Facilities and Medical Day Care)
provide a detailed analysis of the need for a continuum of long-term care
services. The State Nursing Home Task Force Report of 1983 provides
a clear description of the need for residential health care beds.

The commentor is referred to these documents for an explanation of
the State’s policy position with respect to long-term care residential
alternatives. As stated at 8:33H-3.3(a)4, “The inclusion of institutional
(residential health care, congregate housing, for example) and non-institu-
tional alternatives to inpatient long-term care beds” shall be proposed.
The language at 8:33H-3.3(a)4 does not indicate that applicants’ in-
novative proposals for alternatives will not be welcomed. Each Certificate
of Need application is subjected to the public review process, offering
the Health Systems Agencies and Statewide Health Coordinating Council,
as well as State staff, the opportunity to evaluate the acceptability and
viability of any proposed alternative. Consultation with Department staff,
as is recommended at 8:33H-3.3(a)4, should be viewed as a helpful service
to long-term care applicants.

COMMENT: The New Jersey Association of Non-Profit Homes for
the Aging questions the meaningfulness of the reference to *“General
Assistance recipients.” (Presumably, the commentor is referring to the
mention of General Assistance patients at 8:33H-2.1). The commentor
indicates that such patients should be counted towards a facility’s obli-
gation to care for Medicaid recipients under Public Law 1985 Chapter
303.

RESPONSE: Requirements that Certificate of Need approved facilities
accept specific percentages of Medicaid-eligible patients (including Gen-
eral Assistance recipients) are separate and distinct from the requirements
imposed on all long-term care facilities pursuant to P.L. 1985 Chapter
303. The meaning of the commentor’s contention is unclear.

COMMENT: The Interstate Health Planning Corporation questions
the ten percent equity requirement at 8:33H-3.8(a)l.l. The commentor
states that the definition of “equity” should be included.

RESPONSE: “Equity” is defined in the manual, “Certificate of Need

Application and Review Process” (N.J.A.C. 8:33).
* COMMENT: The Interstate Health Planning Corporation questioned
the value of 8:33H-3.5(a)vii which grants additional priority to hospitals
converting acute care beds to long-term care when the unit proposed for
conversion was originally constructed for long-term care. The commentor
recommended elimination of this section.

RESPONSE: The Department does not agree. Within any long-term
care batch where there is a bed need, 8:33H-3.5 grants priority in meeting
that need to hospitals converting acute care to long-term care, so long
as certain conditions are met. 8:33H-3.5(a)vii simply gives additional
consideration to these hospitals converting beds in units originally built
for long-term care. These are units that should require less renovation
than conversion of a general acute care unit and should be able to more
easily meet long-term care licensure standards.

COMMENT: The Interstate Health Planning Corporation rec-
ommended that the proposed bed/population ration for the 75-84 age
cohort be increased from 5.2 to 6.5. This is based on data obtained from
one New Jersey facility and facilities in southeastern Pennsylvania.

RESPONSE: The Department does not agree. All changes in the bed
need methodology proposed were developed in consultation with the
Department of Human Services, the Health Systems Agencies, and the
Statewide Health Coordinating Council and are based on actual New
Jersey statewide utilization.

Full text of the changes made between proposal and adoption follows
(additions to proposal shown in boldface with asterisks *thus*; deletions
from proposal shown in brackets with asterisks *[thus]*).

8:33H-2.1 Definitions
In this chapter certain terms have specific meanings, as follows:

“Continuing Care Retirement Communities” *means the provision of
lodging and nursing, medical or other health related services at the same
or another location to an individual pursuant to an agreement effective for
the life of the individual or for a period greater than one year, including
mutually terminable contracts, and in consideration of the payment of an
entrance fee with or without other periodic charges. An individual who is
provided continuing care is not related by consanquinity or affinity to the
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person who provides the care. A fee which is less than the sum of the regular
periodic charges for one year of residency is not considered an entrance
fee.* *[means communities that combine independent living accommo-
dations for the elderly with the provision of social and health care ser-
vices, including post-acute and chronic nursing care, through an agree-
ment to provide such continuing care for the term of a contract, frequent-
ly for the duration of a resident’s life, in return for an entrance fee or
periodic payments or both, in the event such care is required by resi-
dents.]*

“Department of Health” means the State of New Jersey Department
of Health.

“Medicaid-eligible patients” means those patients who have received
prior determination of medical and financial eligibility for Medicaid
coverage in a long-term care facility and are directly admitted on such
reimbursement from a hospital or community-based residence. This defi-
nition also includes those individuals who qualify medically and
financially for such care but do not apply for Medicaid and are essentially
medically indigent. For purposes of this chapter, this definition also
includes those patients whose care is reimbursed through General As-
sistance funds. This does not apply to those patients who are initially
admitted to a long-term care facility on private payment, either under
a ‘private pay contract’ prior to acceptance on Medicaid reimbursement
or under the requirement to ‘spend down’ their assets to Medicaid
financial eligibility levels; such patients are not considered direct Medi-
caid admissions for purposes of fulfilling such utilization requirements.
The only exception to this definition will be in regard to those patients
who are subject to a “spend-down” period of 60 days or less upon
admission to a long-term care facility.

“Pediatric long-term care’ means the post-acute chronic inpatient care
provided principally to children age 16 or younger.

*“Potentially underserved cities” means urban areas designated by the
U.S. Census Bureau as cities which contain the largest age 65 and over
population below poverty level statewide.*

“Statewide restricted admission facility” means a non-profit long-term
care facility owned and operated by a religious or fraternal organization
that serves only the members of that organization and their immediate
families. This definition shall not apply to any long-term care facility
serving or proposing to serve only patients with specific medical condition
or diagnosis (Alzheimer’s Disease, for example).
8:33H-3.2 Cost effectiveness

(a) Standards are as follows:

1.-2. (No change.)

3. Standard II-03, cooperative arrangements: Each long-term care,
residential health care or medical day care facility must be responsive
to the medical, economic, and social necessities of coordinating its pro-
grams and services with other providers in its service area to avoid
unnecessary duplication of services, equipment, and personnel. Where a
facility initiates a new program or service or expands an existing one,
it shall support its application for a Certificate of Need by providing
written documentation of existing working relationships or of plans to
develop working relationships with other providers in the area. In demon-
strating present and proposed working relationships within the service
area, the facility, as necessary and appropriate, shall consider the follow-
ing entities:

i. (No change.)

ii. Other inpatient health facilities such as:

(1)-(7) (No change.)

(8) Mental health institutions and facilities.

iii.-xii. (No change.)

(b) Guidelines are as follows:

. (No change.)

2. Guideline I1-02, quality of health services: Special consideration will
be given to Certificate of Need applications which promote high quality
health services rendered in an efficient and economical manner, available
to all residents of the facility’s service area or all members of its special
constituency.

8:33H-3.3 Expansion and new construction

(a) Standards are as follows:

1. Standard III-01, occupancy rates. The desired occupancy rates
(based on licensed beds) for inpatient facilities shall be:

i.-ii. (No change.)

iti. Pediatric long-term care, 90 percent; and

iv. (No change in text.)

2. Standard II1-02, need for beds/services:

i. (No change.)
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it. The need for medical day care facilities shall be addressed as a
separate service, regardless of whether free-standing facility-based or
hospital affiliated. Basic criteria by which to determine need will include
such factors as the number and capacity of both licensed operating and
Certificate of Need approved medical day care facilities in the appropriate
county/service area; the occupancy rate of the licensed operating facili-
ties; the new facility’s proposed Medicaid utilization; and whether the
facility proposes to serve a [specific] specialized population, such as
Alzheimer’s disease or cerebral palsy patients. Only those medical day
care facilities which are needed in certain unserved or underserved areas
or which are needed to serve a specialized population will be approved.

ili. The need for pediatric long-term care beds shall be evaluated with
regard to the availability and adequacy of existing resources in the area
to be served by the facility. Beds approved for use as pediatric long-term
care beds shall not be subject to the long-term care bed need methodology
or counted in the inventory of long-term care beds available to the adult
population. Where the need is demonstrated, priority in approving pedi-
atric long-term care beds will be given to applicants with a history of
providing services for the treatment of chronic long-term disabilities in
children. The applicant shall provide evidence of the following, to the
satisfaction of the Department of Health:

(1) The areawide need for the service;

(2) That existing pediatric long-term care facilities located within one
hour’s driving time or within a 50 mile radius from the proposed site
had an occupancy rate of at least 90 percent for the preceding calendar
year;

(3) How the proposed facility will target its services to the special needs
of the most severely impaired children;

(4) Transfer and referral agreements to be established with other health
care and child treatment facilities; and

(5) Other requirements, as enumerated in 3. below.

3. Standard I11-03, addition of beds: In counties where the Department
of Health has determined there is a need for long-term care beds,
Certificate of Need applications for new facilities and additions to existing
facilities will be evaluated with special consideration to the prioritization
criteria outlined in (b)S. below. Applicants for long-term care and residen-
tial health care facilities seeking Certificate of Need approval to add beds
to an existing facility or to construct a new facility will be required to
submit all of the following with the application:

i. (No change.)

ii. Documentation of a prior record of providing a high quality of care.
In making determinations of prior track record, the Commissioner shall
base her or his determinations on the recommendations submitted by the
Department of Health’s Division of Health Facilities Evaluation sup-
plemented by reports submitted by the Department of Human Services,
Division of Medical Assistance and Health Services. In evaluating the
prior history of applicants who have owned or operated Class B or C
boarding homes, reports submitted by the Department of Community
Affairs will be used. These reports will be supplemented by the review
of official State records of the track records of applicants in other states
and other information, including but not limited to, reports from state-
wide patients advocacy groups, ombudsman, and similar organization,
when available.

iii.-v. (No change.)

vi. Documentation demonstrating that the request is in compliance
with all other applicable Standards and Guidelines at N.J.A.C. 8:33H.

4, Standard II1-04, alternative to long-term care beds: Certificate of
Need applicants for long-term care beds shall propose the inclusion of
institutional (residential health care, congregate housing, for example)
alternatives to inpatient long-term care beds. Non-institutional alterna-
tives, such as medical day care, shall be approved only if an applicant
has quantitatively documented the need to the satisfaction of the Depart-
ment of Health *and the appropriate Health Systems Agency*. Applicants
are instructed to consult with the Department’s health planning staff in
regard to alternatives appropriate to their projects, as well as the long-
term care sections of the State Health Plan, prior to submission of an
application. A written commitment to construct long-term care beds and
their appropriate alternatives on a concurrent basis shall be submitted
with the application and will be included as a condition of approval.-

S. Standard III-05, utilization of new and/or additional beds by Medi-
care to Medicaid and Medicaid-eligible recipients. Long-term care facili-
ties receiving Certificate of Need approval to add beds to an existing
facility or to construct a new facility will be required to comply with the
following utilization criteria:

(CITE 19 N.J.R. 213)
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i. New long-term care facility construction.

(1) Minimum of 36 percent of total long-term care bed complement
must be occupied by direct admission Medicare to Medicaid and Medi-
caid-eligible patients no later than one year form license issuance.

(2) Facility must continue to maintain direct Medicare to Medicaid
and Medicaid-cligible admissions to a minimum of 36 percent of its total
long-term care bed complement thereafter.

(3) (No change.)

ii. Bed addition to an existing long-term care facility over 60 beds after
expansion and which currently has Medicare to Medicaid and Medicaid-
eligible patients occupying 36 percent or more of its total licensed ca-
pacity.

(1) Minimum of 36 percent of new long-term care beds must be oc-
cupied by direct admission of Medicare to Medicaid and Medicaid-
eligible patients no later than one year from license issuance.

(2) Facility must continue to maintain direct Medicare to Medicaid
and Medicaid-eligible admissions to a minimum of 36 percent of its total
long-term care bed complement thereafter.

(3) (No change.)

iti. Bed addition to an existing long-term care facility over 60 beds after
expansion of which currently has Medicare to Medicaid and Medicaid-
eligible patients occupying less than 36 percent of its total licensed ca-
pacity.

(1) Minimum of 36 percent of total long-term care bed complement
after expansion must be occupied by direct admission Medicare to Medi-
caid and Medicaid-eligible patients no later than one year from license
issuance and must be maintained thereafter.

(2) (No change.)

iv. Bed addition of an existing long-term care facility which remains
at 60 beds or less after expansion.

(1) Minimum of 36 percent of new bed must be occupied by direct
admission Medicare to Medicaid and Medicaid-eligible patients no later
than one year from license issuance.

(2) (No change.)

v. A long-term care facility which received Certificate of Need ap-
proval for a change in cost or scope will be required to comply with the
utilization percentages for Medicare to Medicaid and Medicaid-eligible
recipients, as outlined at (a)5.i. through iv. above.

vi.-vii. (No change.)

viii. The Medicaid utilization requirements outlined at (a)5.i. through
vii. above will include a minimum percentage of discharged psychiatric
patients from New Jersey State and county hospitals as a condition of
approval. This percentage will be determined on an annual basis by the
Department of Health in consultation with the Department of Human
Services. The Department of Health will announce the required per-
centage of discharged psychiatric patients each year, 30 days before the
beginning of the first cycle in that calendar year. This required minimum
percentage will apply to all applications reviewed in any batch during
that calendar year.

ix. If a higher projected percentage of Medicaid or discharged psy-
chiatric patient occupancy, inclusive of the previously outlined utilization
percentage, is a factor in the approval of Certificate of Need for a new
or expanded long-term care facility, that percentage will be included as
a condition of approval; the facility will be required to attain that level
by the end of one year from license issuance and maintain that average
on an annual basis thereafter.

x. (No change in text.)

xi. The requirements that 35 percent of a long-term care facility’s beds
be utilized by Medicaid-eligible patients in no way diminishes an appli-
cant’s responsibility to conform with Public Law 1985, Chapter 303,
regarding non-discrimination against Medicaid-eligible patients.

6. Standard II1-06, utilization of new and/or additional beds by Sup-
plemental Security Income recipients: Applicants for residential health
care facilities receiving Certificate of Need approval to construct new or
additional beds will be required to comply with the following utilization
criteria:

i.-iii. (No change.)

iv. A residential health care facility which receives Certificate of Need
approval for a change in cost or scope will be required to comply with
the utilization percentages for Supplemental Security Income residents
identified at (i.)-(iii.) above.

v. A residential health care facility acquired through a Certificate of
Need approved transfer of ownership, and which was originally subject
to the Supplemental Security Income resident utilization percentages -
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identified at (i.)-(iv.) above will be required to maintain compliance with
those utilization percentages.

vi. Any Certificate of Need applicant for new or expanding residential
health care facility who can produce evidence of financial hardship which
would result from compliance with the Supplemental Security Income
resident utilization percentages identified at N.J.A.C. 8:33H-3.7(i)
through (iv.), may request a review of the financial feasibility of those
percentages. This review will be conducted by the Department of Health
and may result in the imposition of a requirement for a lower percentage
of utilization by Supplemental Security Income residents. This review
process may also be requested by approved applicants who apply for a
change in the cost or scope of their residential health care facility project,
or by applicants for a transfer of ownership of a residential health care
facility. In such instances, the Department of Health will consult with
the Statewide Health Coordinating Council in making its determinations.

vii. The Supplemental Security Income resident utilization require-
ments outlined at (a)6i. through ii. above will include a minimum per-
centage of discharged psychiatric patients from New Jersey State and
county hospitals as a condition of approval. This percentage will be
determined on an annual basis by the Department of Health in consul-
tation with the Department of Human Services. The Department of
Health will announce the required percentage of discharged psychiatric
patients each year, 30 days before the beginning of the first long-term
care cycle in that calendar year. This required minimum percentage will
apply to all residential health care facility applications reviewed there-
after, during that calendar year.

viii. If the applicant’s proposal to accept a higher than required per-
centage of Supplemental Security Income residents, as specified at
N.J.A.C. 8:33H-3.7(a)i. through ii., is a factor in the approval of a
Certificate of Need for a new or expanded residential health care facility,
that percentage will be included as a condition of approval by the Depart-
ment of Health. The facility will be required to attain the specified level
by the end of the first year after license issuance and to maintain that
level on an annual basis thereafter.

ix. Non-compliance with these requirements will result in appropriate
licensure action by the Department, such as the imposition of admission
restrictions, to achieve the required utilization.

7. Standard I1I-07, continuing care retirement communities. Such com-
munities are defined as those that combine independent living accommo-
dations for the elderly with the provision of social and health care ser-
vices, including post-acute and chronic nursing home care, through an
agreement to provide such continuing care for the term of a contract,
frequently for the duration of a resident’s life, in return for an entrance
fee or periodic payments or both, in the event such care is required by
residents. Those communities seeking Certificate of Need approval to
construct an on-site long-term care facility, which meet the above defi-
nition as determined by the Department of Health and contain a mini-
mum of 240 residential units, may apply for exemption from the long-
term care bed need, utilization criteria, and batching cycle requirements.
Such projects will be included in the Certificate of Need full review
process; however, the process may be expedited with the concurrence of
the local Health Systems Agency. Applicants shall apply for the above
exemptions by submitting all of the following required documentation:

i.-xii. (No change.)

(b) Guidelines are as follows:

1. (No change.)

2. Guideline II1-02, exception to Standard II1-03, addition of beds: If
an applicant cannot submit the documentation required in Standard
111-03, (a)3.ii. above, for long-term care beds, new or additional beds may
still be approved if the request is for no more than 10 beds *[or a hospital
requests the permanent exchange of acute care beds for long-term care
beds on a one for one basis]*. Wherever there is a long-term care bed
need for less than a usual full-sized facility of 120 beds, additions to
existing facilities will be given preference, provided that all other appli-
cable provisions of this chapter (N.J.A.C. 8:33H) are satisfied, including
the prioritization criteria identified in (b)5. below.

3. Guideline III-03, exception for potentially underserved cities: If a
long-term care facility applicant cannot submit the documentation re-

quired at Standard I11-03, (a)3.ii. new or additional beds may still be.

approved in potentially underserved urban areas, which are herein defined
as those cities containing the largest age 65 and over populations below
poverty level statewide. For the purposes of this rule, these cities are:
Newark, New Jersey, Paterson, Atlantic City, Camden, Elizabeth, Tren-
ton, Irvington, East Orange, and Union City. The Department of Health
shall annually apply the bed need methodology identified at N.J.A.C.
8:33H-3.10 to the population of each of the aforementioned cities. Appli-

ADOPTIONS

cants for long-term care facilities in any of these cities where there is a
net bed need must document all of the following to the satisfaction of
the Department of Health:

i. The applicant agrees, as a condition of approval, to build within the
city limits.

il. A written commitment to accept as a condition of Certificate of
Need approval a minimum of 50 percent bed occupancy by direct Medi-
caid-eligible patients, of which 10 percent shall be discharged psychiatric
patients from State and county hospitals. This percentage will be included
as a condition of Certificate of Need approval; it is to be achieved no
later than one year from license issuance and maintained thereafter.

ili. A written commitment to accept as a condition of Certificate of
Need approval a minimum of 30 percent bed occupancy by Supplemental
Security Income recipients, of which 10 percent shall be discharged psy-
chiatric patients from State and county hospitals. This percentage will
be included as a condition of Certificate of Need approval; it is to be
achieved no later than one year from license issuance and maintained
thereafter.

4. Guideline II1-04, Exception for statewide restriction admission fa-
cilities: Certificate of Need applications for new or expanding long-term
care facilities meeting the criteria listed below will not be subject to review
under the long-term care bed need methodology identified at N.J.A.C.
8:33H-3.10. To be eligible for consideration as a Statewide Restricted
Admission Facility, the applicant must provide documentation that the
following criteria are met:

i. It must be clearly stated in the facility’s bylaws that only members
of the specified religious or fraternal organization and their immediate
family members will be admitted to 100 percent of the long-term care
and residential health care facility beds.

ii. More than 50 percent of the facility’s patients will be admitted from
outside the health systems area in which the facility is located or will
be constructed.

5. Guideline II1-05, Prioritization criteria. In counties where there is
a bed need according to the methodology identified at N.J.A.C.
8:33H-3.10(a), criteria for the prioritization of Certificate of Need appli-
cations requesting new or additional beds shall include:

i. Compliance with all applicable standards and guidelines of this
policy manual (N.J.A.C. 8:33H);

ii. ‘Greatest provision of residential alternatives, including highest
absolute number of RHCF beds and SSI beds;

ili. Highest existing and/or projected Medicaid utilization, particularly
direct Medicaid admissions;

iv. Conversion of excess acute care beds, where economically feasible;

v. Lowest reasonable capital and operating costs;

vi. Record of compliance with licensure standards and other indices
of quality service provision in facilities owned, operated, and/or managed
by any principals involved with the application.

vii. Highest equity contribution.

viii. Ability to implement quickly.

ix. History of most significant service provision to the Medicaid-
eligible population.

x. Location within the official city limits of potentially underserved
urban areas, as defined at N.J.A.C. 8:33H-3.3(b)3.

xi. Existing and proposed admissions practices and policies of the
facility in assuring access for low-income persons to long-term care
alternatives.
8:33H-3.5 Conversion

(a) Standards are as follows:

1. Standard V-01, Certificate of Need requirements for conversion of
hospital facilities to long-term care. Applications for Certificates of Need
to convert licensed acute care beds in distinct parts of hospital facilities
to long-term care shall be reviewed according to the long-term care bed
need methodology identified at N.J.A.C. 8:33H-3.10. Within each long-
term care batch, hospitals converting such beds shall be given priority
consideration by the Department of Health provided that all of the
following conditions are met:

i. They entail a permanent conversion of capacity (i.e., the creation
of so-called ‘‘swing beds” is not proposed).

ii. There is a bed need in the area and the conversion will remove at
least 30 excess acute care beds from the system while mitigating the local
economic and labor impact of such a reduction in acute care capacity.

iii. The hospital clearly documents, to the satisfaction of the Depart-
ment, plans for providing a suitable living environment for long-stay
patients within an appropriate continuum of care, including residential ’



NEW JERSEY REGISTER, TUESDAY, JANUARY 20, 1987

health care and/or congregate care, or admission criteria to reserve such
long-term care beds for patients whose stays can reasonably be expected
to be less than 100 days.

iv. The capital cost of converting the acute care beds is less than that
of new long-term care facility construction.

v. The applicant complies with all other standards and guidelines here-
in, and will comply with licensure standards and reimbursement regu-
lations applicable to all long-term care facilities.

vi. The applicant documents a commitment to serve a high percentage
of Medicaid patients, including the minimum utilization criteria for 36
percent direct admission Medicaid-eligible patients identified at N.J.A.C.
8:33H-3.3(a)5.

vii. Additional priority will be given to hospitals converting acute care
units which were originally constructed for long-term care use.

viii. If the hospital cannot submit the documentation required in ii.
above, the application to convert acute care beds to long-term care may
be approved if:

(1) The request is to convert all the acute care beds in the facility to
non-acute care use; or

(2) The request is for the conversion of a minimum of 120 acute care
beds to long-term care.

2. (No change.)

8:33H-3.8 Financial feasibility

(a) Standards are as follows:

1. Standard VIII-01, demonstration of financial feasibility. Applicants
for Certificates of Need must demonstrate.

i. The availability of at least 10 percent of the total project cost,
including all financing and carrying costs, in the form of equity, in
accordance with N.J. A.C. 8:33-3.2; and

ii. Evidence in financial projections that income generated by oper-
ation of the facility will be sufficient to provide service to the percentage
of Medicaid or indigent patients specified in the application, or in ac-
cordance with N.J.A.C. 8:33H-3.3(a)5 (or N.J.A.C. 833H-3.3(b)3 where
applicable), whichever is greater.

ili. Possession of sufficient resources to complete the project in a timely
manner, according to the description in the application.

2. (No change.)

(b) Guidelines are as follows:

1. Guidelines VIII-Ol, realistic projection of costs: Where projected
construction costs or any element of construction costs are considerably
lower or higher than the average for the health systems area, as de-
termined by the Department of Health, the applicant shall be expected
to provide an explanation at the request of the Department indicating
factors contributing to said projections. This request for an explanation
shall not be construed as an opportunity to change cost projections.

2. Guideline VIII-02, During the Department’s review of Certificate
of Need applications, consideration shall be given to applicants’ and/or
principals’ previous history of project completion. Preference will be given
to those who have completed previous projects in a timely manner and
have demonstrated an ability to realistically project construction costs.

8:33H-3.10 Long-term care bed need methodology

(a) Guidelines are as follows:

1. Guideline X-01, bed need methodology:

i. The methodology used to estimate long-term care bed need by coun-
ty, health service area, and the State as a whole shall be: 1.2 beds per
100 persons age 65-74, 5.2 beds per 100 persons age 75-84, and 18.1 beds
per 100 persons age 85 and over.

ii. The net bed need developed in accordance with i. above shall be
reduced by one bed for each slot approved for either the State’s Com-
munity Care Program for the Elderly and Disabled (CCPED) or the
State’s several Model Waivers programs. The bed reduction shall be
allocated among the counties in proportion to the distribution of such
slots as certified semiannually by the Department of Human Services.

ili. (No change in text.)

iv. The Department of Health shall consult at least once yearly with
the SHCC and the HSAs to determine whether any revisions to the
methodology described in i. above are necessary.

2. (No change.)
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PRUG UTILIZATION REVIEW COUNCIL

(a)
Interchangeable Drug Products

Adopted Amendment: N.J.A.C. 8:71

Proposed: October 20, 1986 at 18 N.J.R. 2100(a).

Adopted: December 15, 1986, by the Drug Utilization Review
Council, Sanford Luger, Chairman.

Filed: December 16, 1986 as R.1987 d.55, without change.

Authority: N.J.S.A. 24:6E-6(b).

Effective Date: January 20, 1987.
Expiration Date: April 2, 1989.

Summary of Public Comments and Agency Responses:

COMMENT: The New Jersey Pharmaceutical Association strongly
supported the proposed deletions.

COMMENT: Altana Pharmaceuticals objected to the proposed de-
letion of erythromycin ophthalmic ointment, stating that sales of that item
approximated 40,000 annually in New Jersey.

RESPONSE: It is notable that 90 percent of the sales of this item is
in hospitals, where the generic substitution law does not pertain. Altana
admitted that 90 percent of their sales were in hospitals. The Council
therefore saw no impediment to deleting this product.

COMMENT: West-Ward Pharmaceutical objected to the proposed
deletion of aminophylline, stating that it is a frequently-used drug, and
further noting that the Council should protect the public from those
generics which possess an FDA therapeutic code indicating less than full
therapeutic equivalency to Aminophyllin (the brand) by Searle.

RESPONSE: The Council notes that this product is overwhelmingly
prescribed generically, thus the generic substitution law does not pertain.
Further, the Council does not include in the List of Interchangeable Drug
Products many other frequently prescribed products which may be less
than fully therapeutically equivalent to their branded counterparts, such
as prednisone and quinidine. The Council believes aminophylline to be
in the same category as these latter agents and therefore deleted all
aminophylline products.

The following products were DELETED.

Aminophylline tablets 100 mg Duramed

Aminophylline tablets 200 mg Cord, Duramed

Anisotropine MBr tabs 50 mg Bolar

Chloramphenicol caps 250 mg P-D, Rachelle, Zenith

Chloroquine phosphate tablets 500 mg Danbury

Clotrimazole cream 1%, vag, crm 1%,
soln 1% Miles, Schering

Clotrimazole vaginal tabs 100 mg Miles, Schering

Codeine guafenisen pseudo ephedrine Bay

Cyclopentolate hydrochloride ophth.
solution 1% Pharmafair

Dexchlorpheniramine maleate syrup  Bay

Diethylpropion HCL tabs 25 mg Drummer/Phoenix, Lemmon

Ergotamine tartrate with caffeine
tablets, 1 mg with 100 mg

Erythyomycin ophthalmic ointment 5
mg/g Fougera/Byk-Gulden,
Pharmaderm/Byk-Gulden,
Pharmafair

Bolar, Chelsea, Danbury,
Generic, Halsey, Lederle,
MK, PFI, Premo,
Purepac/Kalipharma,
Richlyn, T.P., West-Ward,
Zenith

Bolar, Robins

Bolar, Chelsea, Robins

Cord, Sandoz

Folic acid tablets | mg

Gycopyrrolate tabs 1 mg
Clycopyrrolate tabs 2 mg
Guanethidine mono sulfate tablets 10,

25 mg Bolar
Hydroflumethiazide tabs 50 mg Bolar, Chelsea, Par
Methenamine mandelate suspension

500 mg/5 ml NPC
Multivitamin Forte (VICON FORTE

FORMULA) capsules Par
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Naphazoline HCL
0.025% /pheniramine 0.3% ophth.
soln Pharmafair
Nitrofurazone soluble dressing 0.2%  Clay-Park, Thames
Pentaerythritol tetranitrate tabs 10, 20
mg Bolar, Halsey, West-Ward,
Zenith
Phendimetrazine tartrate tabs 35 mg  Barr, Camall, Chelsea, Cord,
Generic, Inwood, Zenith
Proparacaine HCL ophth. solution
0.5% Pharmafair
Sodium polystyrene sulfonate powder Bay
Tetracaine HCL ophth. solution ¥%2-1  Optopics
Tripelennaine HCL tabs 50 mg Barr, Bolar, Chelsea, CIBA,
Danbury, Richlyn, West-
Ward
Tropicamide ophth. solution 0.5%,
1.0% Pharmafair

(a)

Interchangeable Drug Products
Adopted Amendment: N.J.A.C. 8:71

Proposed: October 20, 1986 at 18 N.J.R. 2101(a).

Adopted: December 15, 1986, by the Drug Utilization Review
Council, Sanford Luger, Chairman.

Filed: December 16, 1986 as R.1987 d.56, with the entire proposal
not adopted.

Authority: N.J.S.A. 24:6E-6(b).

Effective Date: January 20, 1987.
Expiration Date: April 2, 1989,

Summary of Public Comments and Agency Responses:

COMMENT: Heather Laboratories commented by telephone that their
status in regard to the FDA’s Current Good Manufacturing Practices
(CGMPs) was now acceptable, thus their products should not be deleted
from the Formulary.

RESPONSE: The FDA sent written verification that Heather now
meets CGMPs, thus removing the only reason for Heather’s products to
be proposed for deletion from the Formulary. The Drug Utilization
Review Council did not adopt the proposal to delete all Heather products
from the Formulary.

Doxycycline hyclate capsules 50, 100 mg
Doxycycline hyclate tablets 100 mg
Furosemide tablets 20, 40 mg
Hydrochlorothiazide tablets 50 mg
Meprobamate tablets 400 mg
Methocarbamol tablets 500, 750 mg
Propantheline bromide tablets [5 mg
Sulfamethoxazole/trimethoprim tablets 400/80, 800/160 mg
Sulfamethoxazole tablets 500 mg
Sulfisoxazole tablets 500 mg
Tetracycline HCL capsules 250, 500 mg

(b)
Interchangeable Drug Products

Adopted Amendment: N.J.A.C. 8:71

Proposed: March 17, 1986 at 18 N.J.R. 537(a).

Adopted: December 15, 1986 by the Drug Utilization Review
Council, Sanford Luger, Chairman.

Filed: December 16, 1986 as R.1987 d.57, with portions of the
proposal not adopted and portions not adopted but still pending.

Authority: N.J.S.A. 24:6E-6(b).

Effective Date: January 20, 1987.

Expiration Date: April 2, 1989.

Summary of Public Comments and Agency Responses:
No comments received.

ADOPTIONS

The following products and their respective manufacturers were

ADOPTED:

Flurazepam HCI caps 15, 30 mg
Trazodone tabs 50 mg, 100 mg
Verapamil tabs 80 mg, 120 mg

West-Ward
Chelsea
Chelsea

The following products were not adopted but are still pending:

Aminophylline oral soln 105 mg/5 ml

Chlorzoxazone 250 mg/Acetaminophen 300 mg

Isosorbide dinitrate oral tabs 20 mg
Lithium carbonate caps and tabs, 300 mg
Methyldopa tabs 125, 250, 500 mg
Methyldopa tabs 250, 500 mg
Methyldopa/HCTZ 250/150, 250/250 mg

Methyldopa/HCTZ 250,25, 500,30, 500/50 mg

SMZ/TMP Susp. 200 mg + 40 mg/5 ml
Sulfasalazine tabs 500 mg
Trazodone HCl tabs 50, 100 mg

Roxane
Amer. Ther.
West-Ward
Roxane

Par
Superpharm
Par

Par

Naska
Superpharm
Pharm. Basics

OFFICE OF ADMINISTRATIVE LAW NOTE: Related notices of
adoption can be found at 18 NJR 1381(a), 1463(b), 1957(a), and 201 5(a).

(c)

Interchangeable Drug Products

Adopted Amendment: N.J.A.C. 8:71
Proposed: June 2, 1986 at 18 N.J.R. 1167(a).

Adopted: December 15, 1986, by the Drug Ultilization Review

Council, Sanford Luger, Chairman.

Filed: December 16, 1986 as R.1987 d.66, with portions of the
proposal not adopted and portions not adopted but still pending.

Authority: N.J.S.A. 24:6E-6(b).
Effective Date: January 20, 1987.
Expiration Date: April 2, 1989.

Summary of Public Comments and Agency Responses:

No comments received.

The following products and their respective manufacturers were

ADOPTED:

Hydroxyzine HCI tabs 10, 25, 50 mg
Lorazepam tabs 0.5, 1.0, 2.0 mg
Propranolol HCI tabs 60, 80 mg
Verapamil tabs 80, 120 mg

The following products were not adopted but are still

Cholestyramine for susp 4 g/packet
Clonidine HCl] tabs 0.1,0.2, 0.3 mg
Clonidine tablets 0.1,0.2,0.3 mg
Dexchlorpheniramine maleate tabs 2 mg
Estropipate tabs 1.5, 3.0 mg

Furosemide tabs 80 mg

Haloperidol tabs 10 mg
Hydromorphone tabs 2 mg, 4 mg
Indomethacin caps 25, 50 mg

Lactulose syrup 10 g/15 ml

Lithium carbonate caps 300 mg
Lorazepam tabs 0.5, 1.0,2.0 mg
Lorazepam tabs | mg, 2 mg

Lorazepam tabs 2 mg

Lorazepam tabs 2 mg

Methyldopa tabs 250, 500 mg
Metoclopramide tabs 10 mg
Metoclopramide tabs 10 mg
Metronidazole tabs 250, 500 mg
Nitrofurantoin macrocrys. caps 50, 100 mg
Potassium Cl extend. rel. tabs 8, 10 mEq
Potassium Cl extended rel, tabs 8 mEq
Potassium Cl powder 20 mEq/packet
Potassium bicarb efferves tab 25 mEq
Potassium bicarb, effervescent tab 25SmEq
Propoxyphene naps/APAP tabs 100/650
Propranolol HCl tabs 10, 20, 40 mg
Propranolol tabs 10, 20, 40, 60, 80 mg
Sucralfate tabs 1.0 g

Temazepam caps 15, 30 mg

Sidmak

Par

Purepac
Purepac
pending:
Pharm. Basics
Purepac
Bolar

Sidmak
Pharm. Basics
Roxane
Purepac
Roxane
Purepac

Alra

Bolar
Duramed
Pharm. Basics
Bolar
Purepac
Duramed
Bolar

Watson
Watson

Bolar

Alra

Copley

Alra

Alra

Altergon
Purepac
Purepac
Bolar

Pharm. Basics
Bolar
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Tolazamide tabs 250, 500 mg Cord
Tolbutamide tabs 250, 500 mg Bolar
Trifluoperazine tabs 5 mg Bolar
Valproic acid syrup 250 mg/5 ml Alra

Verapamil tabs 80, 120 mg Bolar

OFFICE OF ADMINISTRATIVE LAW NOTE: Related notices of
adoption can be found at 18 N.J.R. 1955(b) and 18 N.J.R. 2208(b).

(a)
Interchangeable Drug Products
Adopted Amendment: N.J.A.C. 8:71
Proposed: September 8, 1986 at 18 N.J.R. 1775(a).
Adopted: December 15, 1986, by the Drug Utilization Review
Council, Sanford Luger, Chairman.
Filed: December 16, 1986 as R.1987 d.67, with portions of the
proposal not adopted and portions not adopted but still pending.
Authority: N.J.S.A. 24:6E-6(b).
Effective Date: January 20, 1987.
Expiration Date: April 2, 1989.
Summary of Public Comments and Agency Responses:
No comments received.

The following products and their respective manufacturers were
ADOPTED:

Dexamethasone elixir 0.5 mg/5 ml Naska

Gentamicin cream 0.1% Altana/Foug.
Gentamicin cream 0.1% Altana/PHDRM
Hydralazine/HCTZ caps 25/25, 50/50 Reid-Rowell
Ibuprofen tabs 300, 400, 600 mg Cord
Ibuprefen tabs 300 mg Chelsea
Methyclothiazide tabs 5 mg Pharm. Basics
Methyldopa tabs 250, 500 mg Danbury
Methyldopa tabs 250, 500 mg Parke-Davis
Methyldopa/HCTZ 250/15 tabs Bolar
Methyldopa/HCTZ 500/30 tabs Bolar
Methyldopa/HCTZ tabs 250,25, 500/50 Bolar
Metoclopramide tabs 10 mg Beecham
Perphenazine/amitrip 2/10, 2/25,4/25,4/10,4/50 Zenith
Propranolo! HCI tabs 60 mg Schering
Propranolol HC1/HCTZ tabs 40/25, 80/25 Chelsea
Propranolol tabs 10, 20, 40, 60, 80 mg Cord
Propranolol tabs 60, 90 mg Duramed
Spironolactone/HCTZ 25/25 tabs Danbury
Sulfamethoxazole/trimethoprim 400/80, 8060/160 Cord
Temazepam caps 15, 30 mg Mylan
Thioridazine tabs 150, 200 mg Cord
Verapamil tabs 80, 120 mg Watson

The following products and their manufacturers were NOT
ADOPTED:

Chlorothiazide tabs 250 mg West-Ward
Ibuprofen tabs 200 mg Cord
Prednisone tabs 5, 10, 20 mg Mutual
Thioridazine HCl tabs 10, 15, 25, 50 mg Danbury
The following products were not adopted but are still pending:
Acetaminophen/codeine elix 120/12 Naska
Allopurinol tabs 300 mg Cord
Amiloride/HCTZ 5 mg/50 mg tabs Chelsea
Aminophylline tabs 100, 200 mg West-Ward
Amitriptyline tabs 10, 25, 50, 75, 100 mg Zenith
Amitriptyline/perphenazine 10/2, 25/2 tab Chelsea
Amitriptyline/perphenazine 10/4, 25/4 tab Chelsea
Amitriptyline/perphenazine 50/4 tabs Chelsea
Carbamazepine tabs 200 mg Teva
Cephadroxil caps 500 mg Zenith
Cephadroxil tabs 1 g Zenith
Cephalexin caps 250, 500 mg Zenith
Cephradine caps 250, 500 mg Zenith

Chlorpheniramine 12/PPA 75 mg ER caps
Chlorthalidone tabs 25, 50 mg

Clofibrate caps 0.5 g

Clonidine HCl tabs 0.1, 0.2, 0.3 mg
Clonidine HCl tabs 0.1, 0.2 mg

Clonidine tabs 0.1, 0.2, 0.3 mg

Clonidine tabs 0.1, 0.2, 0.3 mg
Cyproheptadine syrup 2 mg/5 ml
Disopyramide phosphate caps 100, 150 mg
Ergoloid mesylates oral tabs 1 mg
Erythromycin ethylsuccinate susp 400/5 ml
Erythromycin ethylsuccinatre 200 mg/S ml
Flurazepam caps 15, 30 mg

Furosemide tabs 80 mg

Haloperidol tabs 10 mg

Haloperidol tabs 0.5, 1, 2, 5, 10 mg
Haloperidol tabs 0.5, 1, 2, 5, 10, 20 mg
Hydrocodone/homatropine 5/1.5 mg/5 ml
Hydroxyzine HCl syrup 10 mg/5 ml
Ibuprofen tabs 200, 300, 400, 600 mg
[ndomethacin caps 25, 50 mg
Indomethacin sustained rel caps 75 mg
Isosorbide dinitrate tabs 20, 30 mg
Lidocaine viscous liquid 2%

Lithium carbonate caps 300 mg
Lorazepam tabs 0.5, 1.0, 2.0 mg
Lorazepam tabs 0.5, 1.0,2.0 mg
Meclofenamate caps 50, 100 mg
Methyldopa/HCTZ 250/15, 250/25
Methyldopa/HCTZ 500/30, 500/50 tabs
Metoclopramide tabs 10 mg

Oxazepam caps 10, 15, 30 mg
Perphenazine tabs, 2, 4, 8, 16 mg
Potassium Cl mod rel 8 mEq and 10 mEq
Prednisolone tabs 5 mg

Prednisone tabs $, 10, 20, SO mg
Procainamide HC! ER tabs 250, 500 750 mg
Procainamide caps 250, 375, 500 mg
Prochlorperazine maleate tabs, 5, 10, 25 mg
Promethazine VC syrup 6.25/5 per 5 ml
Promethazine VC/cod syrup 6.25/5/10/5 ml
Promethazine syrups 6.25 mg & 25 mg/5 ml
Promethazine/DM syrup 6.25/15 per 5 ml
Promethazine/codeine syrup 6.25/10/5 m}
Propoxyphene naps/APAP 50/325, 100/650
Propranolo] HCl tabs 20, 40 mg
Propranolol HCI tabs 60 mg

Propranolol tabs 10, 20, 40, 80 mg
Propranolol/HCTZ tabs 40/25
Propranolol/HCTZ tabs 40/25, 80/25
Theophylline elixir 80 mg/15 ml
Thioridazine 10, 15, 25, 50, 100, 150, 200 mg
Thioridazine conc. 30 mg/ml, 100 mg/ml
Thiothixene caps 2, 5, 10 mg

Tolbutamide tabs 500 mg

Triamterene /HCTZ caps 50/25
Triamterene/HCTZ tabs 75/50

Valproic acid caps 250 mg

Verapamil tabs 80, 120 mg

Verapamil tabs 80, 120 mg
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Chelsea
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Zenith
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Zenith
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Zenith
Chelsea
Naska
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Watson
Zenith
Chelsea
Zenith
Zenith
Chelsea
Zenith
Zenith
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PFI
Chelsea
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Cord
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Naska
Naska
Naska
Chelsea
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Chelsea
Zenith
Zenith
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Naska
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Sandoz
Chelsea
Danbury
Zenith
Zenith
Chelsea
BASF
Zenith
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THE COMMISSIONER
Classification Process
Adopted New Rules: N.J.A.C. 10A:9

Proposed: August 18, 1986 at 18 N.J.R. 1649(a).

Adopted: December 18, 1986, by William H. Fauver,
Commiissioner, Department of Corrections.

Filed: December 19, 1986, as R.1987 d.48, with technical and
substantive changes not requiring additional public notice under
N.J.A.C. 1:30-4.3.

Authority: N.J.S.A. 30:1B-6 and 30:1B-10.

Effective Date: January 20, 1987.
Expiration Date: January 20, 1992.

Summary of Public Comments and Agency Responses:

The Department of Corrections conducted a public hearing on the
proposed rules on September 9, 1986. Although approximately 20 persons
attended, including a representative of the Public Advocate, the colloquy
involved questions, comments and responses rather than specific sugges-
tions to change or modify the rules. The commenters who made oral
suggestions also submitted their suggestions in detailed written form. This
summary, therefore, addresses the written submissions.

A number of written comments were received from inmates. Most of
their comments were criticisms or complaints about the manner in which
policy is implemented. To the extent that no concrete suggestions were
made to modify a particular rule, such comments are not relevant here.

COMMENT: A commenter sought clarification of the definition of
detainers provided in N.J.A.C. [0A:9-1.3. The commenter’s question
involved the Classification Committee’s former use of informal reports
of criminal history to support decisions regarding reduced custody.

RESPONSE: The rule, as presently drafted, eliminates any reference
to criminal history reports and requires formal notification of the perti-
nent information.

COMMENT: A commenter noted that N.J.A.C. 10A:9-2.1 failed to
mention reception activity for male inmates at the Correctional Institu-
tion for Women (C.I.W.) at Clinton.

RESPONSE: Special mention is not made of reception activity for male
inmates at the Correctional Institution for Women at Clinton because
these inmates were admitted to the Reception Unit of the Youth Recep-
tion and Correction Center (Y.R.C.C.) at Yardville where the reception
activity, as described in N.J.A.C. 10A:9-2.1, took place.

COMMENT: A commenter stated that N.J.A.C. 10A:9-3.i(a)6 re-
quires the Supervisor of State Use Industries to be a member of the
Institutional Classification Committee (I.C.C.) and that the Adult
Diagnostic and Treatment Center (A.D.T.C.) has no State Use Super-
Visor.

RESPONSE: This kind of situation is provided for in N.J.A.C.
10A:9-3.1(b) in order to give the individual correctional facilities some
flexibility as to membership on the [.C.C. The Superintendent may assign
appropriate alternates to serve as members on the I.C.C.

COMMENT: A commenter suggested that review dates after initial
classification be extended to 18 months instead of 12 months.

RESPONSE: This suggestion is rejected. It is believed that inmates
benefit from a review conducted at least yearly, even when already as-
signed to minimum custody status.

COMMENT: A commenter asked that a psychological status update
be deferred unless needed for a specific purpose. (See N.J.A.C.
10A:9-3.5(d).)

RESPONSE: This suggestion must be rejected. Psychological reports
are valuable tools used to evaluate the status and progress of an inmate.
Updated reports are essential to this process.

COMMENT: A commenter suggested that N.J.A.C. 10A:9-4.4 be clari-

fied to indicate that when an inmate’s custody level is increased on an.

emergency basis, such increase is made permanent when confirmed by
the Institutional Classification Committee (I.C.C.) and that this could be
accomplished by removing the word *‘temporary” from N.J.A.C.
10A:9-4.4(a)!1.

RESPONSE: This suggestion is adopted since it was intended that the
temporary reduction in status be made permanent by confirmation of the
Institutional Classification Committee (1.C.C.).
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COMMENT: A commenter suggested that N.J.A.C, 10A:9-4.5 include
criteria by which the Institutional Classification Committee (I.C.C.) may
decide to increase an inmate’s custody status.

RESPONSE: This response was proposed in N.J.A.C. 10A:9-4.5(f) and
a few minor changes in language have been made for clarification.

COMMENT: A commenter suggested that N.J.A.C. 10A:9-4.6(d) be
modified to increase the number of mmates who qualify for reduced
custody while serving mandatory minimum terms.

RESPONSE: The Department agrees and has proposed to add a
subsection to N.J.A.C. 10A:9-4.6 which will permit inmates with man-
datory minimum terms of two years or less to be eligible for reduced
custody consideration immediately following admission to a correctional
facility (see Notice of Proposal published elsewhere in this Register).

COMMENT: A commenter suggested that all the rules pertaining to
escape be incorporated into one section for clarity.

RESPONSE: This is a practical suggestion which is adopted. N.J.A.C.
10A:9-4.8(e) has been added at N.J.A.C. 10A:9-4.6(j)3.

COMMENT: A commenter urged that forfeiture of commutation time
not exceed the amount an inmate may earn during the service of the
sentence to the date of sanction. (See N.J.A.C. 10A:9-5.3(c).)

RESPONSE: This suggestion is rejected. The present rule caps for-
feiture at 365 days for a single infraction. The language suggested by this
commenter could result in greatly increased forfeiture for inmates with
lengthy sentences.

COMMENT: A commenter requested an interpretation of N.J.A.C,
10A:9-5.5(a)1.

RESPONSE: An example has been added to clarify the intent of this
section.

COMMENT: A commenter stated that N.J.A.C. 10A:9-6.5 should
provide due process procedures for inmates who are transferred.

RESPONSE: Neither New Jersey State law nor federal law require due
process protections in connection with routine or emergency adminis-
trative transfers of inmates.

COMMENT: A commenter requested that N.J.A.C. 10A:9-8.2 be
amended to require the Commissioner to make an effort to appoint black
and Hispanic members to the Special Classification Review Board
(S.C.R.B.).

RESPONSE: It is not necessary to write such a requirement into the
rules. The Commissioner is prohibited by law from discriminating against
minorities. The main criteria for selecting persons for service on the
S.C.R.B. are professional qualifications and employment affiliation.

COMMENT: A commenter asked that N.J.A.C. 10A:9-8.2(d) require
the Special Classification Review Board (S.C.R.B.) to meet twice per
month instead of once per month.

RESPONSE: The S.C.R.B. is authorized to meet as often as is deemed
necessary to accomplish its task. The ruie as written is sufficient.

COMMENT: A commenter suggested that an interpreter be provided
to assist inmates whose primary language is other than English.

RESPONSE: This suggestion is deemed unnecessary. The Super-
intendent has the authority to arrange for an interpreter in those cases
where communication in English is not effective.

COMMENT: A commenter called attention to a recent Appellate
Division decision which held that a sex offender sentenced under N.J.S.A.
2A, who is subsequently transferred to another correctional facility per-
manently, must be resentenced to a fixed term. The sex offender, there-
fore, no longer remains under the jurisdiction of the Adult Diagnostic
and Treatment Center (A.D.T.C.).

RESPONSE: N.J.A.C. 10A:9-8.5 has been modified to reflect this
change in the law.

COMMENT: Several commenters have requested that time periods for
scheduling reviews of cases by S.C.R.B. be shortened or made more
flexible.

RESPONSE: All time periods specified in this rule were carefully
formulated with clear objectives. No sufficient reason has been articulated
to justify any changes.

COMMENT: A commenter asked that a process be spelled out for
implementing N.J.S.A. 2C:47-4(c).

RESPONSE: This suggestion is not adopted. N.J.S.A. 2C:47-4(c} is
self-explanatory. In any case in which the Commissioner desires to take
court action, the Attorney General is notified.

COMMENT: Two commenters stated that the S.C.R.B. should limit
the scope of its review to the first three items listed in NJ.A.C.
10A:9-8.4(d).

RESPONSE: The present rule allows S.C.R.B. members to consider,
in addition, any matter which they deem relevant. Board members must
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have discretion to rely on facts which, in their professional judgment,
will affect their decision making process.

COMMENT: N.J.A.C. 10A:9-8.4(f)2 should permit attorneys to be
present at S.C.R.B. meetings.

RESPONSE: This suggestion cannot be adopted as it would create an
adversary proceeding where none is intended.

COMMENT: A commenter asked that news media or other persons
be permitted to attend S.C.R.B. meetings with the permission of the
inmate to be interviewed.

RESPONSE: This suggestion is not adopted. A decision on the attend-
ance of outside persons at S.C.R.B. meetings must be left solely in the
hands of the administration and S.C.R.B. members.

COMMENT: A commenter stated that N.J.A.C. 10A:9-8.6(f) should
require that reasons for S.C.R.B.’s decision “shall be therapeutic issues
that require additional work.”

RESPONSE: This change is not adopted. Reasons given by S.C.R.B.
may include other than solely therapeutic issues as are deemed important
and relevant.

In addition to the specific modifications set forth above, there are a
number of minor changes in wording or grammatical corrections which
do not affect the procedures being described.

Full text of the adoption follows (additions to proposal indicated in
boldface with asterisks *thus*; deletions from proposal indicated in
brackets with asterisks *[thus]*).

CHAPTER $
CLASSIFICATION PROCESS

SUBCHAPTER I. INTRODUCTION

10A:9-1.1 Purpose

(a) The purpose of this Chapter is to:

1. Establish criteria for eligibility for reduced custody status;

2. Establish procedures regarding the award and forfeiture of com-
mutation time and work credits;

3. Provide an orderly process for deciding the degree of custody and
appropriate correctional facility for each inmate;

4. Provide an orderly process for considering transfers of inmates
between correctional facilities;

5. Establish a mechanism for deciding whether to recommend parole
for persons confined pursuant to N.J.S.A. 2C:47 and 2A:164; and

6. Provide a process for assignment and transfer of juvenile offenders.
10A:9-1.2  Scope

(a) Subchapter 2 through Subchapter 6 shall be applicable to the
Division of Adult Institutions.

(b) Subchapter 7 shall be applicable to the Division of Adult Institu-
tions and the Division of Juvenile Services.

(c) Subchapter 8 shall be applicable to inmates sentenced under
N.J.S.A.2C:47 and 2A:164 who are housed at either the Adult Diagnostic
and *[Training]* *Treatment* Center (A.D.T.C.) or other facilities.

(d) Subchapters 9 through *[12]* *11* shall be applicable to the
Division of Juvenile Services.

10A:9-1.3 Definitions

The following words and terms shall have the following meanings
unless the context clearly indicates otherwise.

“A.D.T.C.” means the Adult Diagnostic and *[Training]* *Treatment*
Center, the correctional facility designated to house persons who have
been convicted pursuant to N.J.S.A. 2C:47 and 2A:164.

“*Classification Committee’” means a group of correctional staff persons
that have been designated to make decisions related to the needs of
inmates from admission to discharge.

“Classification material” means documents in the classification folder
on which information regarding an inmate is recorded such as psychologi-
cal or psychiatric evaluations, rap sheets, disciplinary charges, program
participation, pre-sentence reports, medical records, etc.

“Commissioner” means the Commissioner of the New Jersey Depart-
ment of Corrections.

*“Detainer” means a warrant or formal authorization to hold an inmate
for prosecution or detention by a federal, state or local law enforcement
agency or the U.S. Immigration Department. Detainers may include, but
are not limited to:

1. Adjudicated criminal charges for which sentence has been imposed;

2. Criminal charges resulting from indictment, for which there is no
final disposition (open charges);

3. Warrants for violation of parole or probation; and

4, Immigration detainers.
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“Division of Adult Institutions” means an administrative unit of the
Department that is responsible for the operation of the adult correctional
facilities.

“Division of Juvenile Services” means an administrative unit of the
Department that is responsible for the operation of the juvenile correc-
tional facilities.

“Indeterminate sentence” means a sentence of imprisonment which
contains no fixed terms. See N.J.S.A. 30:4-148.

“Increased custody” means assignment of an inmate to a custody level
that requires more supervision.

“Jones Farm™ means a community based satellite unit of the State
Prison, Trenton, which houses inmates in full minimum custody status
*[that]* *who* meet the criteria for assignment to that facility.

“Prison Complex” means the state correctional facilities designated to
house inmates serving prison sentences.

“Prison sentence” means a definite term of imprisonment having fixed
minimum and maximum time limits.

“Reduced custody’ means assignment of an inmate to a custody level
that requires less supervision.

“Superintendent’” means the chief executive officer of any State correc-
tion facility in the New Jersey Department of Corrections.

“Vroom Readjustment Unit” (V.R.U.) means the Administrative Seg-
regation and Protective Custody Unit for inmates, located in the Vroom
Building on the grounds of Trenton Psychiatric Hospital.

“Youth Complex” means state correctional facilities designated to
house inmates between the ages of 15 and 26, who have not previously
been sentenced to a state prison in New Jersey or in any other state.

10A:9-1.4 Forms

The following form related to classification shall be reproduced by each
correctional facility from the original which is available by contacting
the Standards Development Unit, New Jersey Department of Correc-
tions.

1. 852-1 Authorization for Emergency Transfer.

SUBCHAPTER 2. RECEPTION CLASSIFICATION

10A:9-2.1 Reception activity

(a) Adult male offenders are admitted to the Youth Reception and
Correction Center (Y.R.C.C.) at Yardville or the Adult Diagnostic and
Treatment Center (A.D.T.C.) at Avenel, and female offenders are ad-
mitted to the Correctional Institution for Women (C.I.W.) at Clinton
where they begin a reception classification process.

(b) Upon admission to the reception unit, assignment to housing shall
be made based upon the inmate’s:
Age;
Size;
. Offense;
. Sentence;
. Previous incarcerations;
. Mental status; or

7. Security needs.

(c) The reception process shall be completed within three weeks, unless
unusual circumstances arise.

(d) During the reception classification process the inmate shall be:

1. Photographed;

2. Fingerprinted;

3. Given orientation;

4. Given medical and dental examinations;

5. Given educational, psychological and vocational aptitude tests; and

6. Interviewed by the psychologist, social worker and other staff mem-
bers.

(e) At the end of the reception process, a male inmate admitted to the
Y.R.C.C. shall appear before the Inter-Institutional Classification Com-
mittee (I.I.C.C.) or the Youth Reception Classification Committee and
the decisions on the degree of custody and the appropriate correctional
facility to which the inmate will be assigned shall be made.

(f) At the end of the reception process, a male inmate admitted to the
A.D.T.C. shall appear before the Institutional Classification Committee
(I.C.C.) and decisions on the inmate’s program (for example, housing,
therapy, education, etc.) while he is at the A.D.T.C. shall be made at
that time.

(g) At the end of the reception process, a female inmate admitted to
the C.I.W. shall appear before the Institutional Classification Committee
(1.C.C.) and decisions on the inmate’s program (for example, housing,
degree of custody, education, job, etc.) while she is at C.I.LW. shall be
made at that time.
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SUBCHAPTER 3. INSTITUTIONAL CLASSIFICATION
COMMITTEE (1.C.C)

10A:9-3.1 Composition of the Institutional Classification Committee
(1.C.C))

(a) The members of the Institutional Classification Committee (I.C.C.)
at each of the adult correctional facilities shall be composed of the:
. Superintendent or Assistant Superintendent;

. Director of Psychology;

. Director of Education;

. Social Work Supervisor;

. Director of Custody Operations or Correction Captain;
. Supervisor of State Use Industries; and

. Classification Officer (non-voting member).

(b) Staff members other than those listed above, may be designated
by the Superintendent to serve as members or alternate members of the
I1.C.C.

(c) The 1.C.C. shall meet weekly, and more often as required.

10A:9-3.2 Responsibilities of the Institutional Classification Committee
{1.c.c)

(a) Each institution shall establish an Institutional Classification Com-
mittee(s) (I.C.C.) which shall be responsible for:

1. Assigning inmates to work, educational, vocational and treatment
programs appropriate to their needs;

2. Monitoring the progress of inmates by scheduling periodic reviews
to ensure that rehabilitative efforts are being maximized;
. Reviewing the applications of inmates for changes in custody status;
. Reviewing the requests of inmates for transfers to other facilities;
Making changes in the housing or program assignments of inmates;
. Assigning the tnmate to community release programs;
. Approving the application for restoration of commutation time;
. Reviewing the imposition of Administration Segregation; and
. Reviewing Restrictive Activities Program assignments at the Adult
Diagnostic and Treatment Center (A.D.T.C.).
10A:9-3.3 Institutional Classification Committee (I.C.C.) decision

making criteria

(a) Decisions on transfers and assignments to housing, work, educa-
tional, vocational, or treatment programs, custody status and community
release programs shall be made after consideration of the the following
factors:

1. Needs and interests expressed by inmate;

2. Age;

3. Family status;
4. Social contacts with family and friends;
5. Correctional facility adjustment;
6. Educational history and needs;
7
8
9

NN RN —

. Vocational history and needs;
. Military history;
. Nature and circumstance of present offense;

10. Prior offense record;

11. Records from previous confinement;

12. Detainers on file or pending;

13. Drug dependency and/or involvement;

14. Sexual adjustment;

15. History of escape, attempted escape or propensity for escape;

16. Current psychological and/or psychiatric reports;

17. Medical history and recommendations;

18. Arson history; *[and]*

19. Needs of the correctional facility; and/or

20. Any other factor pertinent to the inmate’s case.
10A:9-3.4 Initial classification

(a) Upon assignment to an adult correctional facility or its satellite,
*(and]* *an* inmate shall undergo a series of tests and interviews to
determine his or her aptitudes, abilities, interests and problems.

(b) The inmate’s appearance before the Institutional Classification
Committee (I.C.C.) shall occur within 21 days after admission to the
correctional facility.

(c) At the initial classification, the I.C.C. shall, subject to availability,
assign an inmate to a program which may include:

1. A work assignment;

2. A treatment program;

3. An education program; and/or

4, A vocational training program.

(d) An inmate may be referred by the [.C.C. to a subcommittee or
department head for consideration for individual components of the
program.
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(e) A review date shall be set and the decision of the [.C.C. shall be
forwarded to the appropriate departments.

10A:9-3.5 Review dates

(a) An inmate shall be scheduled for a review date at his or her initial
classification that is no more than 12 months from the date of initial
classification.

(b) The frequency of case review shall be dependent on the review date
determined by the Institutional Classification Committee (I.C.C.) or a
change in the inmate’s status. Status changes may include:

1. Parole date changes;

2. Sentence changes;

3. Changes in personal needs;

4. Referrals from the Disciplinary Hearing Officer; or

5. Other situations arising which make a case review appropriate.

(¢) The Classification Office shall be responsible for scheduling all
reviews set by the I.C.C.

(d) An update of the inmate’s psychological status shall occur on a
yearly basis, or more often as the need arises.

(e) An inmate shall be notified of his or her review date no later than
48 hours prior to its occurrence. When the inmate appears before the
I.C.C., he or she may submit a request for reassignment in the areas of:
. Housing;

. Work;

. Education;

. Vocational training;

. Counseling or treatment; and
. Custody status.

10A:9-3.6 Special reviews

(a) Inmates desiring a special review of their cases because of a change
in status may submit a written request which indicates the reason for the
review to the staff member(s) designated by the Superintendent.

(b) It shall be the responsibility of the staff member to determine if
the requested review is appropriate, and the reports that will be necessary
for consideration. If the review is recommended, the staff member will
forward all appropriate information to the Institutional Classification
Committee (I.C.C.).
10A:9-3.7 Discussions

(a) An inmate’s case may be brought to the attention of the Institu-
tional Classification Committee (I.C.C.) prior to his or her review date
if it has been referred by a staff member or an institutional committee
for the purpose of making a change in:

1. Work assignment;

2. Custody status;

3. Housing assignment; or

4. Program assignment.

10A:9-3.8 Work assignment*s*
(a) Decisions on inmate work assignments shall be made by the Institu-
tional Classification Committee (I.C.C.) based upon:
. Physical condition;
. Mental and mechanical aptitudes;
. Past work experience;
. Occupational interests;
. Vocational needs of the inmate;
. Opportunities upon release; and
. Availability of jobs within the correctional facility.
(b) When the [.C.C. has assigned an inmate to a job, he or she is not
eligible for a job change until at least two months of work has been
completed on the job.

10A:9-3.9 Education assignments

(a) Determining factors in referring an inmate to an educational pro-
gram shall be:

1. Recommendation of the Supervisor of Educational programs;

2. Test results;

3. Interest and aptitude of the inmate;

4. Sentence length; and/or

5. Community employment plan.
10A:9-3.10 Counseling assignments

(a) Inmates with emotional and/or personal problems shall be referred
to the appropriate staff members.

(b) Inmates shall be approved for group counseling and other therapy
programs by the Institutional Classification Committee (I.C.C.) and shall
be assigned by the staff member in charge of the program.

(¢) Inmates may be removed from these programs only by the decision-
of the I.C.C.
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10A:9-3.11 Reassignments
(a) Reassignments are cases referred to the Institutional Classification
Committee (I.C.C.) for a change in some area of an inmate’s program.
(b) Any change in or addition to the inmate’s initial program shall be
made by the I.C.C. Reassignments may be made upon inmate or staff
request, as the need arises.

10A:9-3.12 Community Release Programs
(a) The Institutional Classification Committee (I.C.C.) may assign an
inmate to a community release program when the inmate is eligible for:
1. Full minimum custody; and
2. Assignment to the program in which he or she will participate.

10A:9-3.13 Transfers

(a) Except for inmates assigned to the Adult Diagnostic and Treatment
Center (A.D.T.C.) and the Correctional Institution for Women (C.I.W.)
at Clinton, the I.C.C. shall review an inmate’s request for transfer to
another correctional facility.

(b) When it has been determined that the inmate meets the criteria for
assignment to the correctional facility he or she has requested, the request
for transfer shall be referred to the Inter-Institutional Classification Com-
mittee (LI.C.C.), the Yardville Reception Classification Committee
(Y.R.C.C.) or the Special Classification Committee (S.C.C.) for consider-
ation.

10A:9-3.14 Written procedures

(a) Each correctional facility shall develop written classification
procedures that are in accordance with this Subchapter.

(b) These written procedures shall be reviewed and updated annually
and submitted to the Bureau of Correctional Information and Classi-
fication Services for review and approval.

SUBCHAPTER 4. ELIGIBILITY CRITERIA FOR REDUCED
CUSTODY CONSIDERATION

10A:9-4.1 Eligibility for reduced custody

(a) The criteria set forth in this Subchapter shall be applied by Classi-
fication Committees to determine whether an inmate is eligible for re-
duced custody consideration, as follows:

1. Eligible to be considered for full minimum custody status, preceded
by the successful completion of a period of time in gang minimum or
in-and-out status;

2. Eligible to be considered for gang minimum *custody status* or in-
and-out *custody* status only; or

3. Noteligible to be considered for any type of reduced custody status.

10A:9-4.2 No right to reduced custody

A reduction in custody status is a privilege and not a right.
10A:9-4.3 Custody levels

(a) Inmates classified as *‘maximum custody” shall be assigned to
activities within the confines of the correctional facility under continuous
supervision.

(b) Inmates classified as “gang minimum custody status” or ‘“‘in-and-
out custody status” shall be assigned to activities or jobs which routinely
require them to move outside the security of the correctional facility, but
on the grounds of the facility and within eyesight of a correction officer,
civilian instructor or other employee authorized to supervise inmates.

(¢) Inmates classified as “full minimum custody status” are those as-
signed to either:

1. Work details, jobs or programs outside the main correctional fa-
cility, (on or off the grounds of the facility) with minimal supervision;

2. A satellite unit or minimum security trailer unit; or

3. Both (c)l and 2 above.

(d) Except as provided by N.J.A.C. 10A:9-4.4, the successful comple-
tion of a period of time in gang minimum custody status or in-and-out
custody status shall be a prerequisite for full minimum custody status.

1. The amount of time in gang minimum *[cutody]* *custody status*
or in-and-out *custody* status shall be at the discretion of the Institu-
tional Classification Committee (I.C.C.).

2. Inasmuch as the Youth Correctional Institution at Annandale is
classified as a minimum security facility, inmates at that facility are not
required to fulfill the prerequisite time in gang minimum custody status
or in-and-out custody status.

(e) Full minimum custody status is a prerequisite for participation in
all community release programs.
10A:9-4.4 Authority of Classification Committees

(a) Reductions in inmates’ custody levels within a particular correc-
tional facility shall be made by the Institutional Classification Committee
(1.c.C.).
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. In an emergency situation, or when additional information is re-
ceived which negatively affects an inmate’s suitability to remain in re-
duced custody, the inmate’s custody level can be increased temporarily
by order of the Superintendent, Assistant Superintendent or Director of
Custody Operations.

2. Such custody level changes must be reviewed and approved by the
I.C.C. at its next regularly scheduled meeting.

(b) The Inter-Institutional Classification Committee (I.I.C.C.) is
authorized to change the custody status of any inmate whom it transfers
or reassigns to another correctional facility or unit.

(¢) The I.I.C.C. is authorized, at initial classification, to assign eligible
inmates directly to full minimum custody status at Jones Farm without
the prerequisite service of time required for gang minimum custody status
or in-and-out custody status.

10A:9-4.5 Discretion of Classification Committees; factors to be
considered

(a) Except as otherwise noted, Classification Committees are the only
bodies authorized to reduce or increase an inmate’s custody status.

(b) In making decisions to reduce an inmate’s custody status, Classi-
fication Committees shall take into consideration all relevant factors
which, in their professional judgment, bear upon the inmate’s suitability
for reduced custody. These factors shall include, but not be limited to:

1. Field account of the offense:

2. Prior criminal record;

3. Previous incarcerations;

4. Correctional facility adjustment; and

5. Reports from professional and custody staff.

(c) When considering inmates whose present offense or past history
involves arson, escape, assault, murder or sexual offenses, or who have
been known to have psychological problems, the Classification Commit-
tees shall utilize psychiatric or psychological evaluations which are not
more than six months old and which confirm suitability for reduced
custody status.

(d) Classification Committees shall not be compelied by these criteria
to automatically grant a reduction in custody to every inmate who is
eligible for consideration.

(e} Classification Committees have no authority to grant reductions
in custody to inmates who fall outside the eligibility guidelines unless
appropriate requests for variances are filed and approved, pursuant to
N.J.A.C. 10A:1. ADMINISTRATION, ORGANIZATION AND
MANAGEMENT

(f) An inmate who has been granted reduced custody may *[revert to
maximum custody]* *have his or her custody increased* for any of the
following reasons, subject to onfirmation by the Classification Commit-
tee:

1. On recommendation of the Disciplinary Hearing Officer *in connec-
tion with disciplinary actions*;

2. Upon receipt of a non-permissive detainer;

3. Upon receipt of credible, reliable information from official
authorities or informants, that the inmate may be an escape risk;

4, Failure of the inmate to adjust to the social or programmatic needs
of the reduced custody unit;

S. Serious health problems as determined by the *{correctiomal]* *cor-
rectional* facility physician; and/or

6. Any reason which, in the opinion of the Superintendent and Classi-
fication Committee, relates to the best interests of the inmate or the safe
and orderly operation of the correctional facility.

(g) The inmate shall receive a written notice of the reason(s) for the
return to *[maximum]* *increased* custody status within five working
days.
10A:9-4.6 Criteria for consideration for gang minimum custody status,

in-and-out custody status, and full minimum *custody* status

(a) Except as provided in N.J.A.C. 10A:9-4.7 and 10A:9-4.8, inmates
who meet the criteria set forth in this section are eligible to be considered
for full minimum custody status preceded by the successful completion
of a period of time in gang minimum custody *status* or in-and-out
*custody* status. Pursuant to N.J.A.C. 10A:9-4*{(d)]**.3(d)1, the amount
of time in gang minimum custody *status or in-and-out custody status*
shall be at the discretion of the Institutional Classification Committee
(1.C.C)).

(b) Classification Committees are not obligated to advance an inmate
from gang minimum custody status or in-and-out custody status to full
minimum custody status even though the inmate qualifies for consider-
ation under the criteria set forth in this section.
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(c) When considering inmates for reduced custody status who are
serving ordinary or extended prison sentences with no mandatory mini-
mum, the *[(I.C.C.)]* *I.C.C.* shall take into account all New Jersey
County Jail credits awarded prior to commitment on the instant offense.
Inmates must have served the following number of years of their sentences
in maximum custody to be eligible to be considered for gang minimum
custody status, in-and-out custody status and full minimum custody
status.

Years in
Length of Sentence: Maximum
Over 30 years to life S
Over 25 up to and including 30 years 4
Over 20 up to and including 25 years 3
Over 15 up to and including 20 years 2
Over 10 up to and including 15 years I
10 years and under none

(d) Inmates sentenced to serve mandatory minimum terms are eligible
to be considered for gang minimum custody status, in-and-out custody
status, and full minimum custody status when the following service of
time has been met. Any New Jersey County Jail credit awarded on the
instant offense shall be counted. No credit toward this requirement is
to be given on any prior sentence which an inmate may currently be
serving. )

1. If the mandatory minimum is one-half or greater than one-half of
the term imposed, the inmate shall serve one-half of the mandatory
minimum. (EXAMPLE: If the term is 20 years and the mandatory mini-
mum is 10 years, the inmate must serve 5 years.)

2. If the mandatory minimum is less than one-half of the term imposed,
the inmate shall serve one-third of the mandatory minimum. (EXAM-
PLE: If the term is 20 years and the mandatory minimum is 8 years, the
inmate must serve 2 years and 8 months.)

3. However, in any instance where the application of (d)2 above would
result in an inmate being eligible for consideration in less time than if
he or she had no mandatory minimum, then the formula set forth in (c)
above shall be applied such that the greater amount of time shall be spent
in maximum custody. (EXAMPLE: If the inmate has a 20 year term and
a mandatory minimum of 3 years, he or she shall serve the 2 years
required in 10A:9-4.6(c) instead of the | year which would be required
under 10A:9-4.6(d)2.)

(e) When considering inmates with indeterminate sentences for reduced
custody status, the I.C.C. shall take into account all New Jersey County
Jail credits awarded prior to commitment on the instant offense.

(f) Inmates with indeterminate sentences must have served the follow-
ing number of months of their sentences to be eligible to be considered
for gang minimum custody status, in-and-out custody status and full
minimum custody status:

Months in
Length of Sentence: Maximum
30 years to life 42
25 to 29 years 30
20 to 24 years 18
15 to |9 years 6
Up to 15 years None

(g) Inmates presently serving sentences for controlled dangerous
substance (C.D.S.) offenses shall be eligible to be considered for gang
minumum custody status, in-and-out custody status, and full minimum
custody status. When considering these offenders the L.C.C. shall take
into account the following:

. Nature of the offense;

. Type of C.D.S,;

. Amount of C.D.S;

. Dollar value of the substance involved;

. Inmates’s drug offense history; and

. Any statement by the sentencing judge as to the severity or com-
mercial aspect of the offense.

(h) Inmates with detainers from other jurisdictions outside New Jersey
shall be eligible as follows:

1. Inmates with detainers for adjudicated offenses shall be eligible to
be considered for gang minimum custody status and full minimum
custody status provided the detainers are for concurrent sentences which
do not exceed the maximum of the term currently being served.

2. Inmates with detainers for open charges (unadjudicated offense,
parole violation or immigration) are not eligible unless the detainer is
more than five years old.
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3. Inmates with detainers for open charges more than five years old
shall be eligible to be considered for gang minimum custody status and
full minimum custody status provided the charges are not included on
the list of serious offenses in (i) below, and the 1.C.C. believes the inmate
is not an escape risk.

(i) Inmates who have New Jersey detainers, New Jersey open charges
less than five years old or who are on bail, are eligible to be considered
for gang minimum custody status or in-and-out custody status, and full
minimum custody status unless the detainer, the open charge or the bail
is for one of the following:

1. Homicide;

2. Arson;

3. Controlled dangerous substance offense;

4. Sex offense;

5. Offense of an assaultive nature as defined by N.J.S.A. 2C:12-b
(Aggravated Assault) or N.J.S.A. 2A:90-1 et seq;

6. Kidnapping as defined by N.J.S.A. 2C:13 or 2A:118-] et seq.;

7. Burglary as defined in N.J.S.A. 2C:18-2b and 2A:94-1 et seq.;

8. Escape;

9. Bail jumping as defined in N.J.S.A. 2C:29-7 and 2A:15-1 et seq.;

10. Prohibited weapons and devices as defined in N.J.S.A. 2C:39-3, 4,
5, 7,9, 10 and 2A:151;

11. Criminal or malicious mischief as defined in N.J.S.A. 2C:17-3 and
2A:122-1;

12. Robbery as defined in NJ.S.A. 2*[c]**C*:15-1 *[AND]* *and*
2*[a]**A*:141.] et seq.; and/or

L3, Terroristic threats as defined in N.J.S.A. 2C:12-3,

()) Inmates who have escaped or attempted escape and who are not
excluded from reduced custody pursuant to N.J.A.C. 10A:9-4.8(e) shall
be eligible for reduced custody as follows:

1. If an inmate is presently serving a sentence for escape or attempted
escape from inside the security of a main correctional facility or county
jail, within or outside New Jersey, he/she shall be eligible to be considered
for gang minimum custody status or in-and-out custody status and full
minimum *custody* status only when five years have elapsed since the
date of apprehension of the escape or the date of attempted escape and
he or she is otherwise eligible according to the criteria set forth in this
*[Subchaper]* *subchapter*.

2. If an inmate is presently serving a sentence for escape or attempted
escape from a minimum security detail or unit, within or outside New
Jersey, he or she shall be eligible to be considered for gang minimim
custody status or in-and-out custody status and full minimum status when
two years have elapsed from the date of apprehension of the escape or
two years from the date of the attempted escape and he or she is otherwise
eligible according to the criteria set forth in this Subchapter.

*3. An inmate who presently is serving a sentence for escape or attempted
escape from any type of correctional facility or setting and who has a
previous adult conviction for escape or attempted escape from any type of
correctional facility or setting, is not eligible to be considered for any type
of reduced custody.*

10A:9-4.7 Criteria for consideration for gang minimum custody status
or in-and-out custody status only

(a) Inmates who meet the criteria set forth in this section shall be
eligible to be considered for gang minimum custody status or in-and-out
custody status, but not for full minimum custody status.

(b) In no case shall offenses adjudicated by a juvenile court be the sole
basis for excluding an inmate from consideration.

(c) An inmate who is presently serving a sentence for one count of
a sexual offense and has no prior adult convictions for sexual offenses,
or an inmate who is presently serving a sentence for a *[non-sexual}*
*nonsexual* offense but who has a prior adult conviction for one count
of a sexual offense may be considered for gang minimum custody status
or in-and-out custody status provided:

1. He or she is otherwise eligible according to the criteria set forth in
this subchapter;

2. There is a psychiatric or psychological evaluation, not more than
six months old, which focuses specifically on the inmate’s eriminal sexual
behavior and his or her likelihood for success in reduced custody; and

3. There is positive recommendation for parole from the Special Classi-
fication Review Board (See N.J.A.C. 10A:9-8) if the inmate has been
sentenced pursuant to N.J.S.A. 2A:164-3 et seq. or N.J.S.A. 2C:47-1 et
seq.

(d) An inmate who presently is serving a sentence for one conviction
of arson or fire setting or malicious destruction involving arson, with no
previous such adult convictions; or an inmate presently serving a sentence
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for a nonarson offense but who has a prior adult conviction for arson,
fire setting or malicious destruction involving arson, is eligible to be
considered *for gang minimum custody status or in-and-out custody status*
provided:

. He or she is otherwise eligible according to the criteria set forth in
this subchapter; and

2. There is a psychiatric or psychological evaluation, no more than six
months old, which focuses specifically on the inmate’s likelihood for
success in gang minimum custody status or in-and-out custody status in
light of the present or past conviction for arson.
10A:9-4.8 Not eligible to be considered for reduced custody

(a) Inmates serving sentences for the offenses described below are not
eligible to be considered for any type of reduced custody status.

(b) In no case may offenses adjudicated by a juvenile court be the sole
basis for excluding an inmate from consideration.

(c) An inmate who presently is serving a sentence for one count of
a sexual offense and who has a prior adult conviction for one count of
a sexual offense under the laws of this State, any other state or the United
States; an inmate who presently is serving a sentence for more than one
count of a sexual offense under the laws of this State, any other state
or the United States; or, an inmate who presently is serving a sentence
for a nonsexual offense and has prior adult convictions for more than
one count of a sexual offense under the laws of this State, any other state
of the United States, is not eligible for reduced custody.

1. For purposes of this subchapter, a sexual offense shall include a
conviction obtained in a court of competent jurisdiction of another state,
or of the Federal government, or a conviction obtained under the follow-
ing New Jersey Statutes:

2C:14-2 Sexual assault; aggravated sexual assault;

2C:14-3  Aggravated criminal sexual contact; criminal sexual con-
tact;

2C:24-4  Endangering welfare of children where the official version
of the crime indicates that the inmate engaged in sexual
contact pursuant to 2C:24-4(a) or committed an offense
under 2C:24-4(b) (3, 4 or 5);

2C:5-1 Criminal attempt to commit any offense under 2C:14-2,

14-3, 23-4;
2C:5-2 Conspiracy to commit an offense under 2C:14-3, 24-4;

2C:47-1  Et seq. any conviction obtained under this Section;

2A:86-3  Abduction of female under age 18 for purpose of marriage
or carnal abuse;

2A:90-2  Assault with intent to commit rape or sodomy, or to carnal-
ly abuse a female under the age of 16, with or without her
consent;

2A:96-3  Debauching or impairing the morals of a child under the
age of 16;

2A:138-1 Rape or carnal abuse;
2A:138-2 Carnal knowledge of female inmates of a home or institu-
tion for the feeble minded or mentally ill;

2A:143-1 Sodomy;

2A:143-2  Sodomy with children under 16;

2A:85-5  Attempt to commit any of the foregoing offenses;

2A:85-14 Aiding and abetting the commission of any of the foregoing

offenses;

2A:98-1  Conspiracy to commit any of the foregoing offenses; and/or

2A:164-3 Any conviction obtained under this section, except lewd-

ness.

(d) An inmate who presently is serving a sentence for one count of
an arson offense and who has a prior adult conviction for an arson
offense; an inmate who presently is serving a sentence for more than one
count of an arson offense; or an inmate who presently is serving a sentence
for a non-arson offense but who has more than one prior adult conviction
for an arson offense, may not be considered for reduced custody.

(e) An inmate who presently is serving a sentence for escape or at-
tempted escape from any type of correctional facility or setting and who
has a previous adult conviction for escape or attempted escape from any
type of correctional facility or setting, is not eligible to be considered for
any type of reduced custody.

SUBCHAPTER 5. COMMUTATION AND WORK TIME

10A:9-5.1 Authority

(a) Commutation time is awarded to inmates pursuant to N.J.S.A.
30:4-140, which provides:

1. Forevery year or fractional part of a year of sentence imposed upon
any person committed to any State correctional facility for a minimum-
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maximum term there shall be remitted to him or her from both the
maximum and minimum term of his or her sentence, for continuous

orderly deportment, the progressive time credits indicated in the schedule

herein.

2. When a sentence contains a fractional part of a year in either the
minimum or maximum thereof, then time credits in reduction of such
fractional part of a year shall be calculated at the rate set out in the
schedule for each full month of such fractional part of a year of sentence.

3. No time credits shall be calculated as provided for in *[the]* *this*
subchapter on time served by any person in custody between his or her
arrest and the imposition of sentence.

4. In case of any flagrant misconduct the board of managers may
declare a forfeiture of the time previously remitted, either in whole or
in part, as to them shall seem just.

(b) Work time credit is awarded to inmates pursuant to N.J.S.A.
30:4-92, which provides:

{. The inmates of al] correctional, charitable, hospital, relief and train-
ing institutions within the jurisdiction of the State Board of Institutional
Trustees (Commissioner) shall be employed in such productive occupa-
tions as are consistent with the inmate’s health, strength and mental
capacity and shall receive such compensation therefor as the State Board
of Institutional Trustees (Commissioner) shall determine.

2. Compensation for inmates of correctional facilities may be in the
form of cash or remission of time from sentence or both. Such remission
from the time of sentence shall not exceed one day for each five days
of productive occupation, but remisston granted under this section shall
in no way affect deductions for good behavior or provided by law.

3. All inmates classified as minimum security and who are considered
sufficiently trustworthy to be employed in honor camps, farms or details
shall receive further remission of time from their sentences at the rate
of three days per month for the first year of such employment and five
days per month for the second and each subsequent year of such employ-
ment.

10A:9-5.2 Exceptions; time in custody; failure to work

(a) No commutation or work credits shall be given to any inmate
sentenced for sex offenses under the provisions of N.J.S.A. 2A-164.
However, those inmates who have been sentenced or resentenced under
N.J.S.A. 2C are eligible to receive compensation and work credits from
the effective date of that law, September |, 1979.

(b) In all cases where the sentence includes a mandatory minimum term
of imprisonment, commutation and work credits may not be applied to
the mandatory minimum term, but may only reduce the maximum term.

(¢) No commutation credits shall be given for any time served in
custody between arrest and imposition of sentence. Work credits may be
given for work performed in the county jail prior to sentencing if the
work time is verified in writing by the County Jail Superintendent.

(d) Work credits may not be applied in cases where an inmate does
not work because of choice, unavailability of sufficient job assignments,
medical lay-in, court remand, disciplinary lockup or similar incapacity.
Inmates who refuse to perform assigned work shall receive disciplinary
charges in accordance with N.J.A.C. 10A:4.

10A:9-5.3 Forfeiture of commutation time

(a) Commutation time may be declared to be forfeited as a penalty
for misconduct. See N.J.S.A. 30:4-140.

(b) Forfeitures shall be determined by the Disciplinary Hearing Officer
or Adjustment Committee pursuant to N.J.A.C. 10A:4. All decisions shall
be reviewed by the Superintendent or Acting Superintendent, who may
approve or modify the amount of commutation time forfeited.

(¢) In no case shall more than 365 days of commutation time be
declared forfeited for any single disciplinary offense.
10A:9-5.4 Forfeiture of commutation time by parolees

A parolee under the supervision of the State Parole Board is subject
to forfeiture of commutation time in the event the parolee violates a
condition of parole.
10A:9-5.5 Restoration of forfeited commutation time

(a) The following procedures for restoring forfeited commutation time
apply to all inmates who received charges for acts which occurred on
or after May 24, 1979.

1. Up to 75 percent of the forfeited commutation time may be restored
to inmates over the three year period following the incident which resulted
in the loss of commutation credits. The three years must run consecutive-
ly, calculated beginning with the date of the incident. Credits shall be
restored at the rate of 25 percent for each year which is free of any
disciplinary charges with a guilty finding, as follows:
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i. If the inmate completes only one year without a charge which results
in a guilty finding, he or she will have 25 percent of the forfeited credits
restored at the completion of that year.

ii. If the inmate completes any two years of the three year period
without a charge which results in a guilty finding, he or she will have
50 percent of the forfeited credits restored at the rate of 25 percent at
the completion of each of the respective two years.

iii. If the inmate*[s]* completes all three years without a charge which
results in a guilty finding, he or she will have 75 percent of the forfeited
credits restored at the rate of 25 percent at the completion of each of
the respective three years.

*Example: An inmate commits a disciplinary infraction on January 1,
1985, and the sanction imposed includes a forfeiture of commutation credits.
On January 25, 1985, the inmate commits another disciplinary infraction
and is found “guilty.” The inmate receives no disciplinary charge between
January 25, 1985, to January 25, 1986. He, therefore, has 25 percent of
his commutation time restored. He is again free of guilty findings from
January 25, 1986, to January 25, 1987, an additional 25 percent of his
commutation time is restored. From January 25, 1987, to January 25, 1988,
he is again free of guilty finding but is not eligible for an additional 25
percent restoration of commutation time because more than three years have
elapsed since the January 1, 1985, date which resulted in the loss of the
commutation credits.*

2. Credits will be restored to the above regardless of the inmate’s
housing assignment.

(b) An inmate who receives a parole date at any point in the third
one year period and has been charge free during both the first and second
one year periods may, at the discretion of the Superintendent, have the
commutation credits which he or she could earn in the third year period
restored on a *[pro-rated]* *prorated* basis.

1. A grant of credits on a *[pro-rated]* *prorated* basis is applicable
only when the parole date falls in the third one year period and only
where the inmate has had 50 percent of the forfeited credits already
restored.

2. Such action shall be taken only in exceptional cases for good cause
shown.

(c) Any inmate who feels that he or she meets the qualifications for
restoration must submit an application for restoration of commutation
credits to the Institutional Classification Committee (I.C.C.) for consider-
ation at the appropriate time intervals. The [.C.C. will not act unless an
inmate submits an application. A recommendation on restoration shall
be made in accordance with this Subchapter by the I.C.C. and forwarded
to the Superintendent, who shall then order the restoration.

Example: An inmate commits a disciplinary infraction on June 30,
1979. The sanction imposed includes a forfeiture of 160 commutation
credits. The inmate receives no findings of guilty through the disciplinary
process between June 30, 1979 and June 30, 1980. He, therefore, has 40
credits restored on June 30, 1980. He is again free of guilty findings from
June 30, 1980 through June 30, 1981 and receives another 40. He is to
be paroled on March 30, 1982. Thus, he will only serve nine months (or
3/4) of the third year. The Superintendent, in his or her discretion, may
restore 75 percent of 40 credits or 30 credits as of March 30, 1982.
10A:5-5.6 Work credits for inmates housed in county facilities

(a) State sentenced inmates who are being housed in county facilities
shall be credited with one day work credit for every five days worked.
All inmates confined in county facilities are charged with the responsi-
bility to keep their cells clean; such assignments shall be considered as
five day per week jobs.

(b) Parole violators being held in county facilities on parole warrants
but no additional charges will not receive work credits until after revo-
cation of parole. Credits may be given for work performed, beginning
on the day the Parole Panel issues the decision of revocation.

(c) Parolees housed in county correctional facilities on additional
charges and sentenced on additional charges may receive work credits
and wages beginning 15 days after sentencing. If an inmate’s parole is
revoked prior to sentencing, the effective date on which to begin wages
and work credits shall be the date of the parole revocation.

(d) Parolees serving county jail sentences in conjunction with parole
violations may receive wages and work credits beginning upon completion
of the county jail sentence, providing that parole has been revoked.

(e) Inmates with approved parole dates who are transferred to county
correctional facilities prior to parole shall receive work credits as if they
were assigned to a five day or seven day per week job in a State correc-
tional facility. Inmates in minimum custody status prior to transfer, shall
continue to receive compensation for that status during their stay in the
county correctional facility in accordance with N.J.S.A. 30:4-92.
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10A:9-5.7 Inmates in Vroom Readjustment Unit (V.R.U.)
Inmates who have been assigned to the Vroom Readjustment Unit

(V.R.U.) shall receive commutation time and may also earn work credits

provided they perform work assignments.

10A:9-5.8 Reports of earned credits

Regular reports of earned credits should be forwarded to the parent
correctional facility when inmates are housed at V.R.U., in county correc-
tional facilities or in half-way house assignments.

SUBCHAPTER 6. INTER-INSTITUTIONAL CLASSIFICATION
COMMITTEE (1.I.C.C))
10A:9-6.1 Responsibilities of the Inter-Institutional Classification
Committee (I.I.C.C.)

(a) The Inter-Institutional Classification Committee (I.I.C.C.) shall be
responsible for the initial assignment, to an appropriate facility, of adult
male inmates who have been committed to the Youth Correction and
Reception Center by the Courts.

(b) Inmates shall be assigned to *either* the State Prison at Trenton,
Rahway, Leesburg, Mid-State, Southern State or Riverfront or to the
Youth Correctional Institutions at Yardville, Bordentown or Annandale,
when appropriate.

(c) The I.1.C.C. shall also have the following responsibilities:

1. Decide requests for transfer to correctional facilities within the
Prison Complex;

2. Assign parole violators, escapees and inter-state compact trans-
ferees;

3. Reassign inmates referred back to the I.I.C.C. by an Institutional
Classification Committee (I.C.C.) for administrative transfer;

4. Confirm assignment of State sentenced inmates directly to the coun-
ty jails under contractual agreement to house them;

5. Review assignments to Vroom Administrative Segregation (see
N.J.A.C. 10A:5),

6. Recommend appropriate inmates for Protective Custody (see
N.J.A.C. 10A:5);

7. Review emergency transfers, including those to the Vroom Readjust-
ment Unit (see N.J.A.C. 10A:5.); and

8. Decide whether inmates from the Vroom Readjustment Unit shall
be returned to the general population upon recommendation by the
Vroom Readjustment Unit Review Team.

(d) Adult female inmates are assigned to the *[Clinton]* Correctional
Institution *for Women at Clinton (C..W.)*, The L1.C.C. is not respon-
sible for decisions regarding the assignment or transfer of female inmates.

10A:9-6.2 Composition of the Inter-Institutional Classification
Committee (I.I.C.C))

(a) The Deputy Director of the Division of Adult Institutions shall
serve as permanent Chairperson of the Inter-Institutional Classification
Committee (I.I.C.C.). In addition, the [.I.C.C. shall be composed of the
Superintendents of the State Prisons at Trenton, Rahway, Leesburg, Mid-
State, Southern State and Riverfront.

1. Each Superintendent may appoint a substitute to act in his or her
behalf, provided that the substitute shall be a highly qualified staff mem-
ber with prier Institutional Classification Committee (I.C.C.) experience.
The substitute shall be selected from a level not lower than Assistant
Superintendent.

2. The Superintendent of State Prison, Trenton may appoint an Assis-
tant Superintendent or the civilian Supervisor of the Vroom Readjust-
ment Unit to substitute at [.LI.C.C. meetings and act in his or her behalf,

(b) Representatives from Youth Coorectional Institutions at Yardville,
Bordentown and Annandale may be designated to attend and participate
in meetings of the I.1.C.C. when cases involving inmate assignments to
their correctional facilities are being considered.
10A:9-6.3 Criteria for assignment of inmates

(a) Decisions regarding the degree of custody required for each inmate
and the correctional facility of assignment shall be made by the Inter-
Institutional Classification Committee (I.1.C.C.) while the inmate is in
the reception process. These decisions shall be based on:

I. Length of sentence;

2. Type of offense;

3. Age of inmate;

4. Previous history; and

5. Review of pertinent pre-sentence report documents.

(b) Inmates assigned to the State Prison, Trenton shall generally be
men who, in the opinion of the L.1.C.C., require a higher degree of custody
and more constant supervision than inmates in other State prisons.
Known instigators and agitators, and extreme assaultive types, shall be
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assigned to the State Prison, Trenton. Other criteria which shall be
considered in an assignment to State Prison, Trenton include:

[. Maximum sentence in excess of 20 years; or

2. Maximum sentence of less than 20 years but history of poor adjust-
ment in previous incarcerations; and/or

3. Serious medical conditions that require specialized care or diets.

(c) Inmates who, in the opinion of the [.I.C.C., are not extreme escape
risks, extreme assaultive types, known agitators or instigators may be
assigned to State Prison, Rahway. Other criteria which shall be considered
in making an assignment to State Prison, Rahway include:

1. Maximum sentence*{s]* in excess of 15 years, but less than 20 years;
*or;*

2. Maximum sentence of less than 15 years but inmate is otherwise
ineligible for assignment to Leesburg.

(d) Inmates who have a maximum sentence of 20 years or less may
be assigned to State Prison, Leesburg. An inmate shall not be assigned
to State Prison, Leesburg if he has:

1. An agressive homosexuality record;

2. A chronic psychiatric history;

3. A serious escape risk history;

4. A repetitive sex offender history; or

5. A known agitator or instigator history.

(e) Inmates eligible for parole within three years may be assigned to
Mid-State. An inmate shall not be assigned to Mid-State if he has:

1. An agressive homosexuality history;

2. A chronic psychiatric history;

3. A serious escape risk history; or

4. A known agitator or instigator history.

(f) Tnmates with a maximum sentence of 15 years may be assigned to
State Prison, Southern State. An inmate shall not be assigned to State
Prison, Southern State if he has:

1. An aggressive homosexuality history;

2. A chronic psychiatric history;

3. A serious escape risk history; or

4. A known agitator or instigator history.

(g) Inmates with a maximum sentence of 20 years or a minimum
sentence of 10 years may be assigned to State Prison, Riverfront. An
inmate shall not be assigned to State Prison, Riverfront if he has:

1. A serious escape risk history; or

2. A known aggitator or instigator history.

(h) An inmate may be assigned directly to Jones Farm if he meets the
following requirements:

1. A maximum sentence of five years or less;

2. No previous history of failure at Jones Farm;

3. A psychological examination administered during the reception
period which reflects that he is capable of handling the responsibilities
inherent in assignment to Jones Farm; and

4. He is classified as minimum custody pursuant to N.J.A.C. 10A:9-4,

(1) Assignment to Jones Farm shall be permitted for those individuals
who have previous convictions for assaultive offenses, if the present
offense(s) and sentence(s) fall within the presently established criteria for
assignment to Jones Farm.

(J) An inmate shall be assigned to one of the correctional facilities
within the Youth Correctional Complex at Yardville, Bordentown or
Annandale if, in the opinion of the [.LI.C.C., he is younger and less
sophisticated than other prison inmates or he can benefit from the educa-
tional, vocational, therapeutic and rehabilitative programs available at
those facilities.

(k) The I.LI.C.C. may assign a male inmate directly from reception to
the Correctional Institution for Women, Clinton. The male inmate may
be assigned at any time thereafter, if he meets the criteria governing male
admittance to that correctional facility.

10A:9-6.4 Transfers

(a) Upon referral from an Institutional Classification Commitiee
(1.C.C.), the Inter-Institutional Classification Committee (I.I.C.C.) shall
make decisions on inmate requests for transfer to another correctional
facility within the Prison Complex.

(b) The L.I.C.C. shall confirm all transfers of State sentenced inmates
from the Prison and/or Youth Complex to county jails under contract
to house them.

(¢) The LI.C.C. shall make decisions on referrals from an I.C.C. in
cases where an inmate’s correctional facility adjustment and/or custody
status shall indicate that a transfer to another correctional facility is
appropriate.

(CITE 19 N.J.R. 225)
CORRECTIONS

10A:9-6.5 Emergency transfers
(a) Superintendents may effect the transfer of inmates within the same

Complex, prior to review by Inter-Institutional Classification Committee

(I.LI.C.C.) only for reasons of emergency. (See N.J.A.C. 10A:4-9.20.)

(b) If, in the opinion of the Superintendent of the correctional facility
in which the inmate is housed, an immediate transfer is necessary, the
Superintendent shall notify the Assistant Commissioner or Deputy Direc-
tor of the proposed transfer. With the verbal approval either of the
Assistant Commissioner or the Deputy Director, the transfer shall be
made as soon as possible. If both the Assistant Commissioner and Deputy
Director are unavailable, the Deputy Commissioner shall be contacted
for approval.

(c) Form 852-1 AUTHORIZATION FOR EMERGENCY TRANS-
FER shall be utilized for disciplinary or administrative transfers of an
emergency nature. Two copies of Form 852-I shall be forwarded to the
individual from whom verbal approval was secured within three working
days of the verbal approval.

(d) In determining whether an emergency transfer is necessary the
Superintendent shall consider the following factors, but is not limited to
these factors:

1. The safety and welfare of the inmate;

2. The safety of other inmates and staff; and

3. The safe, orderly and secure operation of the correctional facility.

(e) All emergency transfers shall be reviewed by the I.I.C.C. at its next
regularly scheduled meeting.

SUBCHAPTER 7. SPECIAL CLASSIFICATION COMMITTEE
(S.C.C)

10A:9-7.1 Responsibilities of the Special Classification Committee
(8.C.C)

(a) The Special Classification Committee (S.C.C.) shall be responsible
for considering the following types of transfers:

1. Youth Correctional inmates serving indeterminate sentences 1o the
Prison Complex;

2. Training School residents to an adult unit within the Youth Correc-
tional Complex;

3, Prison or Youth Correctional inmates to or from the Adult
Diagnostic and Treatment Center (A.D.T.C.);

4. Youth Correctional Complex inmates to the Training School; and

5. Prison and Youth Complex inmates to Division of Juvenile Services
facilities.

I0A:9-7.2 Composition of the Special Classification Committee (S.C.C.)

(a) The Deputy Director of the Division of Adult Institutions shall
serve as permanent Chairperson of the Special Classification Committee
(8.C.C.). In addition, the S.C.C. shall be made up of a staff member from
the Commissioner’s Office and a Superintendent or Assistant Super-
intendent from the Prison and Youth Complexes.

(b) The Superintendent or the Assistant Superintendent of the Adult
Diagnostic and Treatment Center (A.D.T.C.) and the Deputy Director
of the Division of Juvenile Services shall participate as members when
transfer cases involving their correctional facilities are considered by the
S.C.C.

(c) The Superintendents or Assistant Superintendents who represent
the Prison and Youth Correctional Complexes on the S.C.C. shall alter-
nate annually with other Superintendents or Assistant Superintendents
of their respective Complexes so that their terms of service shall be no
longer than one year at a time.

(d) A Superintendent may designate a substitute member from a level
not lower than Assistant Superintendent to represent his or her correc-
tional facility at a S.C.C. meeting in the event he or she is unable to
attend.

(e) The S.C.C. shall meet at least once a month on a date that is
designated by the Chairperson at alternate sites so that no individual
member is unduly inconvenienced.

10A:9-7.3 Procedure for initiating transfer requests

(a) Requests for transfer to another Complex within the Department
of Corrections may be initiated by the inmate or by the Superintendent
of the correctional facility in which the inmate is confined.

(b) Requests for transfer also may be initiated by the Commissioner,
Deputy Commissioner, Assistant Commissioner of the Division of Adult
Institutions or Assistant Commissioner of the Division of Juvenile Ser-
vices.

(c) All requests for transfer and the reason(s) therefor shall be sub-
mitted, in writing, to the appropriate Instititional Classification Commit-
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tee (I.C.C.). No request shall be considered without an accompanying
statement of reasons.

(d) Requests for transfer received from attorneys or other third parties
on behalf of an inmate shall not be considered. All third party individuals
making such requests shall be advised that the inmate must initiate the
request. However, third parties shall be advised that they may submit
written comments to the appropriate I.C.C. in conjunction with an inmate
request, all of which shall be considered by the I.C.C. and the Special
Classification Committee (S.C.C.) when they review the inmate’s request.

10A:9-7.4 Procedure for reviewing *[non-emergency]* *nonemergency*
transfer requests

(a) All requests for *nonemergency* transfers are submitted first to the
Institutional Classification Committee (I.C.C.) at the correctional facility
where the inmate is housed. -

(b) When the request is initiated by the Superintendent or any person
other than the inmate authorized by N.J.A.C. 10A:9-7.3, the 1.C.C. shall
send a written notice to the inmate advising him or her that a transfer
request has been made and advising him or her that the request will be
considered at it next regularly scheduled meeting. The 1.C.C. shall also
advise the inmate that he or she may submit written comments to the
1.C.C. regarding the proposed transfer.

(¢) The I.C.C. may direct that the inmate appear at its meeting if the
Committee determines that an appearance is necessary.

(d) After considering all information which the I.C.C. shall deem rel-
evant, the Committee shall render a decision to recommend or deny the
transfer request. A notice of decision and a statement of reasons therefor
shall be sent to the inmate and to the Superintendent.

(e) If the I.C.C. recommends approval of the transfer request, the
Superintendent shall submit the recommendation to the Special Classi-
fication Committee (S.C.C.) together with a full set of classification
materials and any other information upon which the recommendation
was made. The Superintendent shall also submit a letter to the Chair-
person of the S.C.C. which shall state whether the Superintendent sup-
ports the I.C.C. recommendation and the reasons therefor.

(f) The S.C.C. shall consider all information submitted at its next
regularly scheduled meeting and shall determine whether the requested
transfer shall be approved.

1. The inmate shall not appear at this meeting.

2. The S.C.C. shall determine the appropriate correctional facility to
which the inmate shall be assigned if the transfer is approved.

(g) The S.C.C. shall send a written notification of its decision and the
reasons therefor to:

1. The Superintendent;

2. The authorized person who made the request; and

3. The 1.C.C.

(h) The I.C.C. shall give written notice of the final decision to the
inmate.

10A:9-7.5 Procedure for reviewing emergency transfer requests

(a) Whenever, in the opinion of the Superintendent of the correctional
facility in which the inmate is housed, an immediate transfer is necessary,
the Superintendent shall notify the Assistant Commissioner or Deputy
Director having responsibility for the correctional facility to which the
transfer is proposed.

(b) With the verbal approval either of the Assistant Commissioner or
the Deputy Director, the transfer shall be made as soon as possible. If
both the Assistant Commissioner and Deputy Director are unavailable,
the Deputy Commissioner shall be contacted for approval.

(c) Form 852-1 AUTHORIZATION FOR EMERGENCY TRANS-
FER shall be utilized for disciplinary or administrative transfers of an
emergency nature. Two copies of Form 852-1 shall be forwarded to the
individual from whom verbal approval was secured within three working
days of the verbal approval.

(d) In determining whether an emergency transfer is necessary, the
Superintendent shall consider the following factors but is not limited to
these factors.

1. The safety and welfare of the inmate;

2. The safety of other inmates and staff; and

3. The safe, orderly and secure operation of the correctional facility.

(e) The Superintendent shall refer the emergency transfer of the inmate
to the Institutional Classification Committee (I.C.C.) for consideration
at it next regularly scheduled meeting. The 1.C.C. shall make its review
and recommendation and shall then refer the transfer to the Special
Classification Committee (S.C.C.).
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(f) When the S.C.C. confirms or fails to confirm the transfer, it shall
notify in writing the following:

1. The inmate;

2. The Superintendent; and

3. The I.C.C.

(g) A copy of the written notice shall be placed in the inmate’s file.

(h) If the S.C.C. fails to confirm the transfer, the correctional facility
to which the inmate was transferred shall make arrangements to return
the inmate to his or her previous correctional facility as soon as possible.

[0A:9-7.6 Ceriteria for reviewing transfer requests

(a) In reviewing requests for transfer or reassignment to correctional
facilities in other Complexes, the Institutional Classification Committee
(I.C.C.) and the Special Classification Committee (5.C.C.) shall consider
all relevant factors including, but not limited to:
. Disciplinary reports;
. Correctional facility adjustment;
. Progress in programs;
. Nature and circumstances of present offense(s);
Records from previous confinement(s);
. Current psychological and psychiatric reports;
. History of escape, attempted escape or propensity for escape;
. Educational needs and history;
. Prior offense record;

10. Drug dependency or involvement,;

11. Age; and

12. Medical condition.
L0A:9-7.7 Procedures for transfers

Upon approval of a requested transfer by the Special Classification
Committee (S.C.C.), the sending correctional facility shall arrange for
processing the inmate through the proper identification and change of
number procedures, if appropriate, and then coordinate with the receiving
correctional facility the date and time of the transfer of the inmate along
with his or her records and property.
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SUBCHAPTER 8. SPECIAL CLASSIFICATION REVIEW BOARD

10A:9-8.1 Responsibilities

(a) The Special Classification Review Board (S.C.R.B.) shall decide
whether inmates sentenced under N.J.S.A. 2C:47 and 2A:164 shall be
recommended for parole, as required by N.J.S.A. 2C:47-5 and 2A:164-8:

(b) Any person committed to confinement under the terms of this
chapter shall be released under parole supervision when it shall appear
to the satisfaction of the State Parole Board, after recommendation by
*[a]* *the* Special Classification Re