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Notice of Argument. 
(Filed September 21, 1937.) 

N rm 3/rrsrJ:! Qlourt 11! iError11 null 1\pprala 

HAR-VESTER- BurLDTNG & LoAN 

J AssocrATION OB N~wARK, N. J., 
a N mv J crsey corporation, 

Plaintiff -Appellant, 

vs. 
HANA ELnAUM and 

SIMON ELBAUM, I Dcfendants-Appellees. I 

To: Simon ~M. Seley, Esq., Attorney 
for Dcfendants-Appellees: 

Ou Appeal from 
Essex County 
Circuit Court. 

Sat Below: 
Porter, C. C.J. 

TAKE NO'I'TCE tha t the argument of the appeal in 
the above stated cause will be brought on at the 
next term of the Court of Errors and Appeals, 
to be held at the State House, at Trenton, ~ew 
Jersey, on the 19th day of October, 1937, a\ 10 :30 
o'clock in the forenoon, or as soon thereafter_ as 
counsel can be heard. 

10 

20 

LEBER & RuBACK, 30 
Attorneys for and of Counsel 

with Plaintiff-Appellant. 

Dated, September 1, 1937. 

Notation-Transcript from Circuit Court filed 
with Clerk of Court of Errors a-nd Appeals on 
Sept. 24, 1937. 

40 



Notice of Appeal and Grounds of Appeal. 
(Filed August 17, 1937.) 

ESSEX COUN'l 'Y ClRCUT'r COUR'I'. 

HARVESTRR BuILDTNG & LoA::-i 

10 AssocIATIO.N OF N.1:;wA1tK, N. J., 
a New ,Jersey corporation, 

Plaintiff, 
vs. 

l--IA-"IA ELBAUM and 
Su.ro:K ELuA uM, 

Defendants. 

Action at Law. 

20 To: Sirnon 21,J. 8eley, Esq., Attorney 
of Defendants: 

TAKE .KO'I'ICE that the plaintiff appeals to the 
Court of Errors and Appeals in the last resort in 
all causes in K cw .Jersey, from the whole of the 
following order and judgment, viz.: 

1. r.rlic order entered in this cause, dated June 
4, 1937 and filed June l.7, 1937, striking out the 
plaintiff's reply and further ordering that judg-

30 ment final be entered in favor of the defendants 
and against the plaintiff, together with costs to 
be taxed. 

40 

2. The final judgment in this action entered on 
.Tune 17, 1937, in favor of the defendanis and 
against the plaintiff, together with costs taxed at 
$33.95. 

Salcl appeal is based on the following grounds: 

( 1) 'l'he Circuit Court erred i:n holding 
that the plaintiff had in its antecedent fore-



Not ice of Ap peal and Ground s of App eal. 

closur e suit failed to exhaust the mortgage 
security in that a tenant in the property was 
noi mad e a party to ihat for eclosur e suit. 

(2) The Circuit Court err ed in holding 
that the tenant, Louis Brown, was n neces-
sary party to the plaintiff 's ante ceden t for e- 10 
closure action, and that i11 omittin g to join 
the said Louis Brown as a part y to said ac-
tion th e pla intiff had fail ed to exhaust it s 
mortga ge secur ity and could not , therefor e, 
mainta in the within deficiency action aga inst 
the defendant-obligo rs. 

(3) 'l.'he Circuit Court erred in hold ing 
that the fac ts alleged in the plaintiJ T's reply 
did not meet and overcome the defendants' 20 
ans,ve r, notwithstanding tha t the .facts pr e-
sented by said reply were not alone nncont ro-
vertc d but were conceded by the defenda nt s 
to be true. 

( 4) 'l'he Circu it Cour t err ed in adjudging 
that the plaintiff's r eply is frivolous and 
without lega l sufficiency. 

(5) Th e Circuit Court erred in r endering 30 
summary judgment final in favor 9f the de-
fendant s and agains t the plaintiff . 

(G) The Circ uit Cour t er red in not cleny-
i11g the defenda nts' motion to str ike the plain-
tiff 's r eply and to enter summary j udgment. 

(7) The Circuit Court erred in denying 
to thc , plaintiff a trial on ibe meri ts of t he 
facts pr esented by its _ repl y. 40 
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Nutice of Appeal and Grounds of Appeal. 

(8) The said sumutary judgment ,vas en -
te1·ed with out due process . 

Dated, Aug ust 17, 1937. 

LEBER & RUBACI{, 
Attorneys for and of Com1sel 

with Plaintiff-Appellant. 

Endorsemen t on Notice of Appeal and Grounds 
of Appeal: 

Serv ice of the within Notice of Appea l and 
Grounds of Appea l is hereby aclmowledge d thii:; 
17th day of August , 1937. 

SIMO~ lvf. S.8LEY, 

Attorney for Defendants. 

I 



Summons. 
(Filed June 19, 1936.) 

The State of New Jersey-ss: To Hana Elbaum 
and 8i11ion E lbawrn: 

You ARD SU.MMOKED to answer the 
annexed complaint o-f Harvester Build- 10 
ing and Loan Association of New·ark, 

(L. S.) N. J., a New Jersey corporation, in an 
action at law, in the Essex County Cir-
cuit Court. 

AND TAKE KOTICE, that unless you file your 
answer to said complaint with the Clerk of the 
said Essex County Circuit Court, at Newark, 
within hventy days after service upon you of this 
writ and the annexed complaint, the plaintiff may - 20 
proceed in the suit and judgment may be entered 
against you. 

,viiness, WILLIAM A. Sr-.:1:r1'H, EsQ., Judge of the 
Essex County Circuit Court, at Newark, this 12th 
day of June, Nineteen Hundred and Thirty -six. 

.L1:m1m & RunAcK, 
Attorneys . 

RUSSELL c. GATES, 

Clerk . 

NoTF.: See Dema nd for Affidavit of -Merits en-
dorsed on complaint. 

LEBER & RuBACK, 

Attorneys for Pla intiff. 

30 

40 



Ii 

i 

' 

' 

6 

Complaint. 
(Filed June 19, 1936.) 

ESSEX COUN'l'Y CIRCUIT COUR'r. 

HanvESTER. BtrtLDING & LOAN 

10 AssocI.ATIO N OF NEWARK, N. J., 

20 

30 

40 

a Ne,v Jersey corporation, 
Plaintiff, 

vs. 

HANA ELBAUM and 
SrMos ELnAUM, 

Defendant s. 

) Actio u at Lnw. 

The plaintiff, Har vester Build ing and Loan .. A .. s-
socia tiun of Newar k, K .• J., a New ,Jersey corpora-
tion having and maintain ing its principal office 
aud place of business in the Oily of Newark, 
County of Essex and State of New .Jersey, says 
that: 

1. Ou the 8th day of January, 1926, Hana 
E lbaum and Simon Elbanm did 0,xcr.ute to the 
plaintiff their Bond of that date in the penal 
snm of Twenty-eight Thousand ($28,000.00) Dol-
lar s, conditi oned to pa y the pr incipal sum of 
Fourtee n 'l1.110u san<l ($14,000.00) DoHar s, willt in-
terest at six per cent. (6% ) pe1· annum, at the 
time arnl in iLe mann er as will more fully appear 
by 1·eference to t.h e Boncl, a copy of which is here-
to attac hed and made part hereof. 

2. Tn and by the term s of tmid Bernd it was 
agreed that the liability of said Hana Elbaum 
and Simon .BJlUaum should be joiut arn.l severa l. 
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Coniplaint. 

:-!. To secure the said Bond, the said Hana 
Elbaum and Si mon JD]baum, her husban<l, on the 
same day, exclmted a Mortgage to the plaintiff 
upon lands and premises owned by said Hana 
Filhaum, si tuate in the City of Kewark, County of 
Essex and State of New Jersey, descri bed as 
~~n: ro 

All that cer tain t ract or parcel of land and 
premises here inafter particularly described, 
situate , lying and being in the City of New M 
ar k, in the Comity of Essex and State of New 
Jersey. 

BEGINNL."'-G in the wester ly line of Elizabeth 
Ave nue at a point ther ein distant four hun-
dred and seven ty-five fee t soutbcr(y along 
the same fro m the in ter section of sa id line 20 
with the southerl y line of Clinton Avenue; 
from the nce running westerl y at right angles 
to F.lizabeth Avenue one hundr ed and twen-
ty- five feet; thence souther ly parallel with 
Elizabeth Aven ue twenty -five feet; thence 
easter ly and parallel with ihe first course one 
hundred and twenty -five feet to said line of 
Eliz.a beth A venue; thence northerly along U.10 
same hv·cnty-five feet to the place of DFiGTN-
KING. 30 

Bei11g ihe same premises conveyed io the 
said Hana Elbaum by Louis H. Rogers and 
wife, by deed bea ring even date her ewith and 
about to be recorded, th is mor tgage being 
given to secu re a pal't of th e purc hase pri ce 
for said deed of conveyance, loaned and ad -
vanced Ly the said HaTveste r Buildiug & 
Loan Ass ociation of Newark, N. J. 

4. On the 9th <lay of January, 1936, a Fina l 40 
Decree for the sa le of said lands and pr omises 
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C01nplaint. 

and tLe foreclosure of Urn 8aid Mortgage was 
made in the Court of Chancery o.f New Jersey, in 
a suit brought by the plaintiff against the said 
Hana Elbaum and Simon Elbau m and others. 

5. Said Dccrr.e a<ljnclged that there wa s then 
due upo n said Bond the sum of Fourteen Thou -
sand r:rwo Hundred S.ixty-eigllt Do1lars and N.ine-
i.y-fuur Cents ($14,268.94), nnd t.hn.t n. Writ of 
Fi eri Fac ias be issued to the Sher iff of the 
County of Es::;ex for the sa le of the mortgaged 
pre mism, to mak e the sum so ,lue together with 
Jawf ul in te r est from th e 26th day of December, 
1935, and the taxe d costs of sal <l s.uii amo unt ing 
to 'l'hr co Hun dred Fort y-one Dollar s and Nine ty-
four Cents ($34.1.94). 

6. On the 31st day of March, 1936, the sa id 
Sheriff of B.ssex County, und er authority of said 
,vrit, sold said premises at public sa le, accor ding 
Lo la.w, Lo the plainfrlI, it being· Lile highest bidder 
aL said sale, for the sum of One Hundre d Dollars 
($100.00), which sale was in due course reported 
to th e Chancellor of the St ate of New Jersey, as 
required by law and Lhe rul e!:! of th e Court of 
Chancery, and the said sale wns thereafter con-
firmed by an Order of said Court of Chan cery 
on ihe 11th day of April , 1936, and within thre e 
(3) months of the commencement of th is ac tion. 

7. The fee s an<l disbur semen ts of th e She 1·iIT 
lawfully allowed upon said executi on a.mounted 
to Sixty-seven Dollar s and 'rI1irt.y-four Cents 
($67.34), and these fees were paid by the plain-
tiff to said Sheriff. 

40 8. On the 31st day of March, 193G, being the 
date of the Sheriff 's sale, there was due Lo ti1i::; 



Complaint. 

plaintiff on accou11t of said Decree with interest 
calculated to the said 31st day of Marcl1, 1936, 
th e sum of Fourteen Thousand Nine Hundred 
Eight Dollars and Forty-one Cents ($14,908.41), 
representing the a.mount found due to this plain-
tiff by said Decree with interest thereon from tho 
26th day of December, 1935, plus the aforemen -
tioned amount of taxed costs with interest from 
the 16th day of January, 1936, being the date 
when said costs ,verc taxed, and the sairl Sheriff's 
fees amount ing to Sixty-seven Dollars and 
'l'hirty-four Cents ($67.34); and after cred iting 
thereon the sa id sum of One Hundred Dollars 
($100.00) realized from said sa le, there remains 
due to the plaintiff the sum of Fourteen Thousand 
Eight Hundred Eight Dollars and Forty-one 
Cents ($14,808.41). 

9. The said sum of Fourteen Thousand Eight 
Hundred Eight Dollars and Forty-one Cents 
($14,808.41) being said balance or deficiency hns 
not, nor ha s any part thereof been pa.id to the 
plaintiff. 

10. On the 11th day of June, 1936, and within 
three (3) months after the said SheriJT' s sale and 

10 

20 

the confirmatio n of said sale, and prior to the 30 
in stitution of this action, pla intiff filed in the 
Office of the Register of the County of Essex, 
wherein said mortgaged pl'emi ses are sit uate, a 
wri tten notic e of this action as one proposed to 
be taken, setting forth therein the name of the 
court where such act ion would be brought, and 
the names of the parties to the aforementioned 
Bond and to this · action, the book and page of the 
reeord of the said :M:ortgagc1 toget her with a 
description of the land or real estate described in 40 
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Demand for Affidavit of Mer-its. 

said Mortga ge, as req uir ed by Statute. A copy 
of sai d notice is hereto attached and made pnrt 
hereof. 

11. The action by plain tiff ng11.in:::t defenda nt ::. 
is commeuced within three (3) months of the date 

10 of said sale of said mortgaged prem ises and of 
the date of the confirmation of 1,uid sa le. 

20 

30 

40 

Pla intiff demand s the sum of Fourt een Thou-
sa nd Eight Hundred E ight Dollars and Fo r ty-one 
cents ($14,808.41) dama ges, with intere st from 
the ~1st day of Marc h, 1936, and costs of thi s sni t. 

LF.DF.R & RUDACK, 

Attorneys for Plaintiff . 

Demand for Affidavit of Merits. 

To the within named Defendant s : 

TAKE NOTIC E that if the ,v·ithin summons an d 
complaint be served upon yon persona lly and you 
intend to make defense then you must file an affi-
davit of merits within ten days of such service; 
and must file an answer within twenty days of 
such 8ervice, and that in default thcrcof 1 judg-
ment will be enter ed aga inst you. 

LEDEl t & Ru.BACK, 
Attorne ys for Plaintiff. 

I 
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Copy of Bond, Annexed to Complaint. 

KKo".r ALL :u:EN BY THESE l'RESENTS: 'rbnt ,vc, 
Hana Elbaum and Simon E lbaum, of the City 
of Bayom1e in the County of Hudson and State 
of 1·ew Jersey held aud firmly Uound unto 
Harve8ter Bui lding & Loan .Association of New-
ark, K. J., a body corporate of the State of Nr,w 
Jersey, in the sum of Twent y-eight thousand 
($28,000) Dollars-lawful money of the United 
States of America, to be paid to the said Associa -
tion, its successo r s or ass igns, FOR WRICH PAYMENT 

,vell and t rul y to be made we bind ourselves, our 
heirs, execu to rs and adm inistrators, jo intly and 
severally, firm ly by the8e pr esen ts. Sealed with 
onr seals, Dated the 8th day of .January, One 
Thousand Nine Hw1dred and 'l1wenty-six. 

THE co~mTION of th e above obligat ion is such 
that if the above bounden Hana Elbaum, her heirs, 
executors or administrators, shall ,vell and truly 
pay, or cause to be paid unto the above-named 
As::;ociation, its successors or assigns, the just and 
full sum of Fourteen tho usand ($14,000.) Dollars 
- in the manner fo llowing, vi7.: By the payment 
of One Dollar on each of -70- shares of the 
cap ital stock of said Associat ion, owned by the 
said Hana E lbaum and standing in her name on 
.the books of said Association, and assig ned to it 
as collateral securi ty for the payment her eof, and 
on which this loan is based, on the third Thur ::;day 
of each and every month hereafter, or such othei: 
time as may herea fte r he appointed for that pur-
pose, until the said sha re s shall attain the pur 
v~lue of 'l\vo Hundred Dollars eacl1, together witb 
interes t on said sum of Fourteen thousand 
($14,000.00) Dollars--lo be computed from De-
ccmhr.r J7, ·1925, at the rate of six per cent, per 
annum, and payable monthly at the same time 

10 

20 

30 

40 



12 

Copy of Bond, Anne xed to Com,plafnt. 

and in the same mann er as the stock -paymcnhi 
afores aid, and ahm all fines that mny hecome due 
as provided for by the Constitu t ion and By-La ws 
of said Assoc iation, which have been dulv assented 
to by said obligors, and ma de a part hc;·cof , with-
out any fraud or other delay, the n th e above ob-

10 liga tion to be void, oth erw ise to remain in full 
force and virtue . 

AND IT rs rrnnEn Y RXPm;ssr,v AGR'Fl"Fm, that shou ld 
any defau lt be made in the payment of the said 
interes t, or in sta llment on said i;;har cs, or of any 
par t there of , on any day whereon th e same is 
made payable , as above expre sse <l, or should any 
tax, assess ment , water r ent, or at.her municipal 
or governmenta l rate, charge, imposition or lien 

20 be hereaf te r impo imd or acqu ir ed np011 th e prem -
ises describe d in the mor tgage accompanying this 
bond, and become due aml payab le i and should 
the said interest or inst allment on so.id shares 
r emain unpai d and in arrears for the space of 
sixty <lays or said tax, assessment, water rent, or 
oth er municipal or government o.l r ate, charge, 
impo sition or lien , 01· any or eit her of them, re-
main unpaid and in arr ear for the space of sixty 
days or should the sa id o bligors r efu se or neglect 

30 for ten days af te r demand to pro<lnce and exhib it 
to the obligee the vouch er s showing the paym ent s 
of such tax, assess ment , wat er r ent or other lien 
due and payable , th en and from th enceforth , that 
is io say, after the lap se or eJ..l)irati on of eith er 
of the sa id period s, as the ca.sc may be, th e 
afor esaid princ ipal sum of Fourte en Thou sand 
($14,000.) Dollars or the ba lance thereof r emain-
in g unpaid with all arrearage of in terest thereon 
and fines shall, at the option o.f the said Ass oeia-

40 t ion; or its legal representatives, become and be 
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On Hill to Foreclose, E x hibit " C-1." 

due and payable i1mnediatcly thereafter, althongh 
the period .first · above limited for the payment 
thereof may not then have expirc<l, anything 
hereinhefore contained to the contrary thereof in 
any,vise notwithstanding. 

HANA ELBAUM , 10 

Sealed and Delivered 
in the presence of 

MEYE R E. RuBACK. 

S n. rnN ELBA UM. 

On Bill to Foreclose, Exhibit "C·l." 

IN CHANCERY OF NEW JERSEY: 

110/188. 

Behvecn 
HAnVESTF.R BurLDING & LoAN i 

AssocrATION OF NEWARK, N. J., 
a N cw J crncy corporation, 

Complainant, ) 
and 

ALBERT HoLLANDEn, et als., 
Defendants. 

FRED WE1 SER, Master in Chancer y of N cw Jersey. 

FoR VAL-CE nE0Erv1m, T, Hana Elbaum, ·the 
within named obligor does her eby assign, trans-
fer and set over unto Urn Harvester Building & 
Loan Association of Newark; N. J., the 70 shares 

20 

30 

40 
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On Bill to Foreclose, Exhihit "0-1.'' 

of stock, held by me in said Association, as eol-
lateral security for th e payment of the debt men-
tioned in the within bond. And in case of default 
in payment of the dues, interest, cost of insurance 
or taxes upon premises mortgaged to the Associa-
tion, or .fines for non-payment of same, I hereby 

10 authorjze said Association to make sale of said 70 
shares of stock, at auction, at any gene ral meet-
ing thereafter, and in my name to make and exe-
cute a transfer of said 70 shares of stoek to the 
purchaser of same, applying the proceeds of said 
sale to payment of said loan . 

20 

30 

40 

And further I do hereby elect to treat all past 
and fu ture payments of dues on said stock as 
credits on the within bond and mortgage accom-
panying the same, and authorize and direct the 
officers of said Association to so appropriate and 
credit the same. 

VV1'T'NESS my han<l and seal this 8th day of 
January, A. D. 1926. 

Sealed and delivered 
in the presence of 

MEYER E. RUBACK. 

HA)l'A ELBAUMi 

Sr:uoN ELBAUM . 
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Copy of Notice of Proposed Action (Lis Pendens), 
Annexed to Complaint. 

1'o whom it 1na,y r,onccrn: 

TAKE Nu'l'ICE of a p roposed act ion about to be 
begun in the Essex County Cir cuit Court , ,vho roin 
Harvester BuiJding an<l Loan Association of 
Newark, N. J., a New ,Tcrt:iey corporation, wiU ]0 
be pl11intiff, rind Hana Elbaum and Simon E lbaum 
will be defendan ts , on a Bond mad e by saicl H nna 
E lbaum an<l Simon Elbaum to th e sa id Harvester 
Building an<l Loan Association of Kewar k, ~ - ,T., 
dated the 8th day of Januar y, 1926, in the sum 
of Fou rteen Thousand ($14,000.00) Dolla,·s, for 
the purpose of recovering the deficiency which 
arose in the forecloimre of the Mortgage execu te<l 
by TTnna Elbaum and S imon Elb aum, her hus-
band, to sai<l Harvester Buildin g and Loan Asso - 20 
ciatiun of Kcwark, N. J ., a New Jer sey corporn-
ti.on, to secure the said Bond, which said Mort-
gage ,va s rccordeU in the Reg ister's Office of 
Essex County on the 9th day of January, 1926, 
in Rook L-50 of Mortgages for said County, pag·cs 
150-1.52. It is proposed to enter judgment aga inst 
the i:;ai<l Hana E lbaum and Simon Elbaum in sa id 
Esi:;ex County Circui t Court in said action on sa id 
Bond. 'rhe lands descr ibed in said Mortgage 
and to be effected by said proposed act ion are 30 
more particularly descr ibed as follow s : 

All tha t cer ta in trac t or pa reel of la n<l 
and pr emises, hereinaft er par ticUlar1y dc-
Rcribed, situate, lying and being h1 the City 
of Newa rk in Ute County of F,ssex and Sta te 
of New J cr scy. 

BEGIKX ING in the west er ly line o_f Eliza-
beth Avenue at a point therein distant four 
hundred and seventy-five feet south edy 40 
along the same from th e intersection of said 
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Copy of Notice of Prop oSC(l Act -i()n 
( Lis l' enderis), Anne xell lo Co,,nplaint. 

line ·with the southe1·ly line of Clin ton 
A venue; from thenc e running wester ly at 
right angles to JiJlizabet.L Avenu e one hun-
dred and twen ty --fi.ve feet; thcnec southerly 
paralle l ,vith Elizab eth Avenue twenty-five 

10 feet; thenec easterl y an<l para llel ,vith the 
first course one hundr ed and twenty-five feet 
to said line of Elizabe th /\v enue; thence 
northerly along ihe same twenty-five feet to 
t he place of RF.GINNING. 

Beiug the sam e pr emises conveyed to the said 
Hana 1£lhaum hy Luui f. H. Rog er1:> an<l wife , .bY 
deed bear ing even date her ewit h and ahout to be 
rccor<led, th is mor tg age being given to secure a 

20 part of the purcha se priee for sa id deed of con-
veyance , loan ed and adva nr,r.d by the said Har-
veste r Build ing & Loan Associat ion of Newark, 
N. ,J. 

30 

40 

The said act ion when commenced will be 
entitled as follows: 

F,SSEX COUN'L'Y ClRCUIT COURT. 

HARVES 'r-ER Bun ,DIKG & LOAN 

Assoc IA'l' IO .K OJ!' NKWARI{, K. J., I 
a New Jer sey cor pora tion, 

P lain t iff, 
vs. ) Aclion at La w. 

HA NA :Rr,nAUM and 
SIMON ELBACM , I 

Defe ndan ts. 

Dated, June 11, 1936. 

L .1::B.1:u-t & RuBAC K, 
Attorneys for P laintiff. 
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Answer. 
(Filed ;ru1y 1, 1936.) 

ESSEX COUNTY CIRCUIT COURT. 

HAnVES'r.BR BurLDI N G & LOAN 

AssocIATION OF NEWAH -K, N. J., 
a N e,v J erscy corporation, 

Plaintiff, 
vs. 

HANA ELBAUM and 
SIMO~ JiJLDAUM, 

Defendants. 

Action at Law. 

10 

The defendants answeTing the bill of complaint 20 
of the pla intiff say: 

1. Paragraphs l, 2, 3, 4, 5, G, and 7 of the 
bill of complaint are adm itted. 

2. The defendan ts admit tlie a1legations, mat-
ters and thing s cont ained in "paragraph 8 of the 
bill of complaint but deny that there is anything 
due to the pla intiff on account of the final decree 
as alleged therein. 

3. The defendants admit the allegatio •ns, mat-
ters · and things contriined in paragraph 9 of the 
bill of complaint but deny that there is any 
deficiency as such. 

4. Paragraphs 10 and 11 in the blll of com-
plaint are atlmitted. 

30 

40 
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Answer. 

1. rn1c plainti ff here in b11sc:=:i its comp lain t 
upon a cert ain fo reclosur e proceeding alleged in 
tho bill of compla int herein, where in th e plaint iff 
lierein ,vas the complainant. Subsequent to the 

.10 crnatio n of th e plaintiff's mort gage and prior to 
the commenceme nt of the foreclosure suit and 
continu ing thereaft er until and af ter the she riff 's 
sule, Lou is Brown and Agnes Brown, were t en-
ant s an<l in posses sion of the IUortgage d premises 
nnd were not made pa r ties to the for eclosure suit. 

2. The comp laint in the above ent itl ed matt er 
is, therefo re , improp erly brought and filed iu law 
for the reason that the plaintiff , Harvester Bnild-

20 ing and Loan Association of Ne,vark, as com-
plain ant in th e fo r eclosure action, faileU arnJ. neg -
lected to make Louis Brown and Agnes Brown, 
the tenants as aforemention ed, parti es to the fore-
closure procee ding with the resu lt that th eir lease -
hold, iuterest and estate in th e mortgaged p rem-
ises was liberate d from the effect of the fore-
closure decree and their right s wer e not cut off 
or debane<l thereby; and with th e further r esult 
thnt the stat u te in such case mad e and provided 

30 (3 Comp. St.at. 3421; l' . L .. 1933, p. 172) which 
req uires th8.t the owner of a. bond and mortga ge 
must first exhaust hi s secur ity before undert ak-
ing to sue on the bond, has not been compll6d 
with, and with the fur ther resul t tha t the fore-
closure sale was made and th e purehaser took 
ilic mortgaged premise s subject to the rights of 
the existing tenants and subj ect to their posses -
sion of the mortgag· e<l pr emises a nd for sa id rea-
sons there is no cause of action for a deficiency 

40 as alleged iu the bill of comp laint herein . 

I 
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Noti ce of lv.lotion to St-rike Answer and fo r Ent-ry 
of Sur,irnary J ndgrnent. 

The defendants hereby re serve tl1e r ight to 
move to str ike the bill of complain t her ein at any 
time before or at the t rial on the ground thn.t t he 
same clues not comitit.ute a cnuse o_f actjon in t}iat 
it is sham and/or fr ivolous. 

SIMON M. SELEY, 
Attorney for Defendants. 

Notice of Motion to Strike Answer and for 
Entry of Summary Judgment. 

(Fi le<l J ulr 23, 1936.) 

JO 

1£SSF,X COUK'rY CIRCUIT COURT. 20 

I-IA HV.E·S'l' .nn BuILD LNG & LoAN 
AssomAT IOK m' NKwARK, N . ,J., J 
a Kew J er sey corporation, 

Plaintiff, 
vs. 

TIANA EL BAU:M: and 
SnrnN EL BAUM, J 

Defendants. 

Action a t Law. 

To th e above na1ned De_fendanls or S,inion M. 
S eley, Esq ., Their .Attorney : 

P L EASE T.'!..KE xorICE tha t on Frid ay the 24th 
day of July, 1936 at 10 A. M. (Daylight Sav ing 
rfimc) we shall app ly to the Honor able Newton 
IL Porter, Judge of the Essex County Circuit 

30 

40 
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Notice of Mot i.on to Strike Answer a;nd for Entry 
of Summary Judg -ment. 

Court or to such other J udge of said Court as 
shall then be hearing motionR, at the Essex County 
Court House in the City of Newark, for an Order 
striking the answer filed by the defe11donts in the 
above entitled action and for the entry of surn-

10 mary judgment in favor of the plaintiff and 
against the defendants, which app licatio n will be 
based npon the following grounds: 

(1) Said answer does not set forth any legal 
defenses : 

(2) Said answer and th e defen ses thereby pre -
sented ar e sham. 

20 TAKE FU RT HE R NOTICE that in supp ort of our 

30 

40 

said application we shall rely upon the affidavits 
of Herman Rieke, Max M. Albach and Nathan 
P ers elay, hereto attached. 

Dated, Ju ly 17, 193G. 

LEB ER & RuHAOK, 
Attorneys for Plaintiff. 

I 
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Affidavit of Herman Rieke. 

ESSEX COU:-fTY CIRCUI'l' COUR'l'. 

HAuv1:s·1·.1<:n BurLDlNG & LoAN 
AssocTA'T'TOK OF NEWARK, N. J., 
a New Jersey corporation, 

Plaintiff, 
vs. 

HANA ELBAUM and 
Sr.MON ELBAUM, 

Defendants. 

S TAT.B 0.11' NEW JERSEY, I 
CouN'IY OF EssEx. 

ss.: 

Action at Law. 

HERMAN RIEKE, being duly sworn according to 
law, on his oath, deposes and says: 

I nm A11sistant rl1reasurer of the Harvester 
Bu i1ding & Loan Association of Newark, N. J., 
tlJC above named plaintiff, and I am in charge of 
the management of the proper ty of said Associa -
tion, including premises at No. 39 Elizabeth Ave-
nue, Newark, New Jersey, being the premises 
referred io in the compla int filed in the within 
action encumbere d by the plaintiff's mortgage, 
securing the bond on which the within suit is 
brought . I take care of the re nt ing of the plain-
tiff's property and of ilie disposse8sion of iem.mis 
therefrom nnd I was in Such charge during the 
enLire period. of time herein ;mentioned and re~ 
fcrred tu. 

The premisr.s in cp1cstion are a hv·o family 
frame dwelling house located at the above address. 
The said premises became vacant in May, 1935, 
the tenants previously occupying the premises 

10 
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Affidavit of Herman Rieke. 

having either moved or been dispossessed. The 
said premises continued to remain vacant and un-
tenanted in their entirety from :May, 1935 until 
September 1, 1935. On July 23, 1935, being the 
date on ,vhich I am informed, the Us pendcns was 
filed in the foreclosure action then pending in 
Chancery of New Jersey, ,vherein Harvester 
Building & Loan Association of Newark, N .. T. 
was the complainant 1 and Hana Elbaum and 
Simon Elhaum and others were defendants, which 
foreclosuxe action is referred to in the plaintiff's 
complaint filed herein, the said premises ,vere un-
inhabited nor was there ouh;tanding any lease-
hold or tenancy interest therein. 

Some time prior to ),lay 1, 1935, the Board of 
Directors of the HanTegtcr BuilUing & Loan 
Association, the plaintiff above named, passed a 
resolution to take possession of the property, and 
under the authority of said resolution I took pos-
session of said property for said Harvester 
Building & Loan Association and it became there-
by a mortgagee in possession. Tho tenants then 
in the said premises were not paying any rent 
and I had them vacate the premises. 'rhereafter 
on August 2-2, 1935, being ::ipproxirnately one 
month after the filing of the lis pendens in the 
said foreclosure proceedings, I rented the said 
premises for the said Harvester Building & Loan 
Association as mortgagee, in possession, to one 
Louis Brown, as a monthly tenant, who, together 
with his wife, took possession of tho gaid prem-
ises on or about September 1, 1935. It is not 
true, as alleged in the answer of the defendants, 
Hana Elbaum and Simon Elbaum, filed in ilte 
withll1 cause, that subsequent to the creation of 
plaintiff's mortgage and prior to the commence-
ment of the foreclosure suit the said Louis and 
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Affidavit of II er,nan Rieke. 

Agnes Brown ,vere tenants and in possession of 
the mortg·aged premises, the fact being that one 
of the apartmenh; in the said premises was 
rented to the said Louis Brown fully a mouth 
after the said bill of complaint in said fore-
closure action was filed and after the lis pendens 
was filed, as above stated. 

On March 1, 1936, I served a one month's no-
tice of the termination on April 1, 1936, of the 
tenancy of the said Louis Brown and requiring 
him to remove from and vacate the said prem-
ises on the 1st day of April, 1936. At the time 
of the Sheriff's sale held in the said foreclosure 
proceeding tho Sheriff of Essex County was in 
a position to sell and did in fact sell to the pur-
chaser of the said premises the full and com-
plete title to the said property, free and clear 
of any tenancic 's or tenancy or leasehold interest 
in the mortgaged premises. With the Sheriff's 
deed thereafter delivered there actually · passed 
to the grantee the possession of said premises 
in their entirety. 

HERMAN RIEKE. 

Sworn and subscribed to before ( 
me this 17th day of Jnly, 1936. J 

MAX M. ALBACH, 

}foster in Chaneery of Kew J erscy . 
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Affidavit of Max M. Albach. 

ESSEX COUNTY CIRCUIT COURT. 

J-La\.HVES '.l'I<m B e1 LD l NG & LoAY 

AssocrATION OF NEwArm:, N. ,J., 
a New Jersey corporation, 

Plaintiff, 
vs. 

HAK A ELBA UM and 
81::\fON ELBAUM, 

Defendan ts. 

8TATE OF NEW JERSMY, ( 
COUNTY OF ESSEX. s ss.: 

Action at Law. 

:MA.."'{ M. ALBACH, of full age, being duly sworn 
according to la-\v, on his oath, deposes and says: 

I am associated with Leber & Ruback, attor-
neys for the plaintiff above named, who were 
also the i:mlicitors.in Chancery of the sa id above 
named pla intiff in a foreclosure suit. wherein it 
was complaina nt and the sa id Hana Elbaum and 
Simon Elbaum and others wer e defendant, in 
which suit the premise s men t ioued and described 
in the wit hin action were foreclosed. I was in 
charge of said foreclo su re proceedings anil am 
familiar with all the deta ils relating thereto . The 
bill in sa id foreclosur e cause was filed on the 
20th day of July , 1935 in th e office of the 
Clerk of the Court of Chancery at Trenton, New 
Jersey, and thereafter, on the 2:lrd day of July, 
193G, I filed a lis pendms in the office of the 
Register of the County of ~ssex, as required 
by the statute in such case made and provided. 
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Affida1Jil of 11fox M. Albach. 

I attended the Sheriff's sale in the said matter 
held on the 31st day of March, 1936 and at said 
Sheriff's sale and before the property was actu-
ally cried off I publicly announced that the 
sa id premises were being sold subject only to 
taxe s and assessments unpaid and a lien against 
the said premises and such state of facts as an 10 
accura te survey would disclose and ·were being 
sold free of all tenancies or rights of ten ant~ 
in the premises . I further announced that with 
the Sheriff's deed would go the possession of 
the property in question. Such announcement 
was read by me from, a prepared statement, 
,vhereof the following is a true copy: 

March 31, 1936 

To 'IliE SH1rn1FF ow EssEx CouN'IY: 

Re . Harvester B. & L. Assn. v. Albert 
Hollander, et als. 

The within premises are sold subject only 
to taxes and assessments unpaid and a lien 
against sa id premises and such state of facts 
as an accurate survey vmuld disclose and are 
specifically sold free of all tenancies or rights 
of tenants in the property and possession will 

20 

be given upon delivery of the Sheriff's deed. 30 

It has been my steady practice for many years 
to present and read at Sheriff's sales a statement 
of the liens and other conditions, subject to which 
the purchaser buys and will accept title. This 
pract ice is general in FJssex County and it is the 
fixed custom of the Sheriff before taking the·first 
bid to ask complainant's counsel what further 
encumbrances there are. 

40 
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Affidavit of Max M. Albach. 

The sale was confirmed on Apr il l 1, 1936 and 
the deed was actually delivered on }fay 5, 1936. 
By said last mentioned date the prem ises in 
question were ent ir ely vacant, the tenant Louis 
Brown, together with his wife, Agnes Tirown, 
having prev iously vacated the apartment so as 
aforesa id occupied by him. 

Before filing the bill of complaint in the above 
mentioned foreclosure action and again after the 
filing of the lis pendens, I visited the premises 
in question and found the said premises ent ir ely 
vacant and unt enanted . I also checked up with 
Mr. Herman Riecke, the person in charge of rent -
ing the said premises, and ascertai ned from him 
that said pr emises were not rented to any person 
and that no person had any leasehold or tenancy 
rights therein when the bill to forec lose was filed 
and the lis pendens thereafter was filed. 

MAX M. ALnACH. 

Sworn and subscribed to before me ( 
this 16th day of Jul y, 1936. 5 

SADIE HAUSMAN, 

Notary Pu blic of N. ;r. 
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Affidavit of Nathan Perselay. 

}:SSEX COL'NTY CIRCLJlT COURT. 

HARV½STER Buu.nTNG & LoAK 1 
AssocTATIO:::-r OF N .!£WAHR, N. ,J ., 
a )fo,v J en;ey corporation,_ 

Plaintiff, 
vs. ) Action at Law. 

HAXA Eu~AlJM and 
S1MoN l£LnAu::.r, 

Defendants. 

STA.TE or .K mv J ETISEY, ( 
CorNTY OF EssEx. ) ss.: 

NATHAN PERSEL AY, of ful,l age, being duly 
sworn, according to law, on his oath deposes and 
says: 

T am the Secretary of Harv ester Building & 
Loan Association of K ewark, N. J., the pla.i.ntiJI 
in the above entitled action and I am acquainte d 
v.'ith its business and fiscal affairs. 

Said Association is possessed of the cause of 
action for the ilcficicncy set forth in the com-
plaint filed by it in the above act ion . H is the 
holclcr of the bond dat.ed January 8, 1926 made 
unto it by the defendants, Hana Elhanm and 
Simon Elbaum eonditioned for the payment of 
the principal sum of $14,000, with int erest at 61/o 
per annum. The payment of said bond was col-
laterally secured by the mortgage mentioncQ. •in 
the complaint herein, which mor tgage was fore-
closed by suit in the Court of Chancer)' of Kew 
Jersey, wherein a Fina l Decree was entered on 

10 
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Affidavit of Nathan P erselay . 

January 9, 1936 adjudging there ,vns due on said 
bond and mortgage the sum of $14,268.94 to-
gether with interest from December 26, 1035 and 
the taxed costs of said suit amounting to a fur-
ther sum of $341.94. 

By virtue of a writ of ft fa directed by said 
Decree to be issued ihe mortgaged premises were 
sold at public sale on March 31, 1936 for the sum 
of $100, which sale wa s thereafter on Apr il 11, 
1936 confirmed by the Ord er of the Chancellor of 
the State of New Jersey . 

On said date of sale there was du e to the 
plaintiff herein on said bond the follo wing sums : 

Amount adjudged by the De-
cree ................. . ... $14,268.94 

20 Interest on Decree to dat e of · 

30 

40 

Sheriff's sale 225.91 
Taxed costs 341.94 
Interest on taxed costs. . . . . . . 4.28 
Sheriff's fees . . . . . . . . . 67.34 

$14,908.41 

After crediting against the foregoing indebt-
ednes s the sum of $100 realized at said sheriff 's 
sale there remained due from the defendants to 
the plaintiff on sa id bond the sum of $14,808.41. 
No part thereof ha s been paid and there is due 
on sai d bond from the defendants to the plaintiff 
on the da y of the making of this affidavit the 
aforementioned ind ebtedne ss of $14,808.41 to-
gether with interest at 6% per annum computed 
from March 31, 1936. 

There are no credits, set-offs OL' counterclaims 
against the foregoing indebtedness to which the 
defendants may be ent itled and the full indebted-
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Affidavit of Louis Broivn. 

ness of $14,808.41 with interest to be computed 
as aforesaid is justly clue and owing. 

NATHAN PERSEl,AY. 

Sworn and subscribed to before me [ 
this 17th day of July, 193G. S 

JOSEP H A. \\T EISMA:N'", 

A Master in Chancery of Ne.:v Jersey . 

Defendants' Reply Affidavits. 
(Filed July 24, 1936.) 

Affidavit of Louis Brown. 

l<,SS]<}X COUNTY CIRCUIT COUR'l'. 

HARVESTER BurLDING & LoAN 
AssocrATION OF NmvArtK, N . J., 
a Nmv J ersey corporation, 

Plaintiff, 

HANA ELBAUM and 
STl\'ION ELBAU:M, 

Defendants. 

STATE OF NEW JERSEY, } ss . 
CouKTY 01,a EssEx. · · 

Action at Law. 

Lourn BnowN, of full age , heing duly swol.-n, 
according to law, on his oath, deposes and says: 

10 

20 

30 

On or about August 23, 1V3C>, I r ented apart- 40 
ment consisting of four rooms and bath at -prem-



10 

20 

30 

40 

30 

Affidavit of L01,is B rown. 

ises No. 39 Elizabeth Avenue, Newark, Kew Jer-
Rey from H. Rieke, agent of Harv est er Bui lding & 
Lonn Association for $2-5.00 per month, begin-
ning September 1, 1935. 

On September 1, 19~5 I moved into the afore-
said apartment with my ,vife, Agnes Brown and 
my children and we eo11tiuued io live in said 
apartment as mon thly tenant s nntil May], 1936. 

On or about and durin g the month of April, 
1936, a short while before Ea sie r, Mr. Rieke de-
live1·ed to me a noti ce signed by Natha n P er selay, 
secretary of the Harvester Buildin g & Loan As-
socia tion, directiug me as tl.H:! lenaui of 39 Eliza-
beth Avenue, Newark , Kew Jersey to vacate the 
p remises as of April 1, 1936 and told me not to 
pay any attention to said notice. I occupied sa id 
apartment, however, until May 1, 1936 and paid 
the rent Lo the said Harv ester Building and Loan 
Association to and including tho month uf Ap ril, 
1936. 

Luu1s BRuwN. 

Subscribed and s-,vorn to befor e me ( 
this 23rd day of July, 1936. S 

RICHARD E. SILBERMAN' 

An Ailorney at Law of N. J. 
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Affidavit of Simo n Elbaum. 

(Filed .Tuly 24, l9 3G.) 

ESS~JX COUNTY CIRCUI'.l' COURT. 

HAnVF-STER Bu 1Lu1KG & T:oAN I 
. AssocIATlON OF NEWARK, J\. J. , J.0 

a New Jersev corpo ra t ion, 
· Plaintiff, 
vs. ) Aellon at Law. 

HA ){A lDLBAUM and 
Sii\ION ELJ:JAUM, 

Defendant s. 

STATE OF NEW J ERSEY, ( 20 
CouN' l 'Y OF E::;s11,x. } ss.: 

ELBAUM, of full age, being du ly sworn 
according to law, on his oath, depose s and says : 

I am one of the defendants in the fl.hove entit led 
action. On November 6, 1935, the defenda nt 
Hana Elbaum, who is my wife, and I were ::.crvcd 
with a subpoena and ti cket by the sheriff of 
EsRcx County in an act ion entitled in Chancery 
of New Jen;ey, between Harvester Building & BO 
Loan Associntion of :Kewark , )Jew ,JP.rsey,, a New 
J el'sey corporatio u, co:inplai nant, and Albe r t Hol-
lander, et als., <lcfendan ts. _ 'l'he subpoena was 
dated, October 2D, 1935, signed by Edw. L. 
,vhelan, Clerk and Leber & Ru back, Sol' rs. 

Ou 1Tovcmbe1· 7t h, 1935, I de livered said sub-
poena n.nd ticket to my attorney, Simon M. 
Seley, who in my pre sence wrote to Messrs. Leber 
& Hubac k, req uesting a copy of the bill of com-
plaint in said matter. A day ·or two th ereafter, 40 
my attorney advised me that he received such 
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Affidavit of Simon Elba,im. 

bill of compla in t. I called upon my at tor ney, who 
read the contents of the bill of eompla int to me, 
alleging in substance that the Tlarvestel' Build-
ing & Loan Association was forec losing a mort-
gage in the sum of $14,000 ngainst Hana Filbawn , 
and Simon E lbaum , her hu sband , coverin g pr em-
ises 39 FJ]izaUeth .A.venue, Newark, New ,Jersey. 
Th e defendants in said complaint consist of the 
follow ing: Albert Hollander and Nettie TTol-
landei , his wife, Hana lDlbauro and Simon E l-
baum, her husb a nd, Samuel :F\ Leber, TTustee 
of O uardian Tru st Company of New J ers ey in 
liquidation and Lo11g Branch Banking Company, 
a corporation. rrhe name of Louis Rrown does 
not appear as a party defendant there in. The 
bill of complaint r efers to the mortgage men-
tioned in the plaintiff's complaint in this ease, 
describ ed in paragraph one therein and covers 
th e same premises described in paragraph three 
therein and generally relates to th e subject mat-
ter upon which th e cause of action here in is 
predicated . 

1t appears that the action to fo rec lose the 
mortgage described in the complaint herein did 
not commence prior to Oetob er 29, 1936, the date 
of the subpoena or the subsequent date of the 
issuance thereof. 

Sn.roK ELBAUM. 

Subscribe~ and S\vorn to before me l 
this 23rd day of ,July, 1936. J 

RrnHAHV E. S1L n EnMAN, 

An Attorney at Law of New Jersey. 
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Judge's Opinion on Motion to Strike Answer. 
(Filed February 26, 1937.) 

ESSEX CIRCUIT COURT, 
N e,vark, New Jersey . 

CHARLES ,v. P.~HKl.'R 
Supreme Court Justice 

Wn.LTAM A . SMITH 
NEWTON H . POlffER 
JOSEPH L. SMTTH 

Circuit Judgi:s 

February 26, 1937. 

Harvesters B . .& L. Assn. vs. Elbaum. 
LRHEn & HuBACK, Esqrs., 
60 Park Plae~, Newark, N. J. 
SnrnN :M. SELEY, Esq., 
11 Commerce Street, Newark, N. ,J. 

Dear Sirs: 
The motion is to st ri ke the answer. The suit 

is to recover the deficiency on a bond after forn-
closure. The defense is that there has not been 
an exhaustion of Lhe mortgage security under the 
foreclosure because tenants' rights ,vere not cut 
off, ihey not having been made parties to the suit. 

The salient facts do not seem disputed. r11hc 
plaintiff as mortgagee was in possession of the 
mortgaged property prior to the institution of 
the foreclosure suit. It filed the bill July 20, 
l!J35, its tis pendens July 23, 1935. Subpoena 
was tested October 29, 1935 and served upon de-
fendants November 7, 1935. Sheriff 'i:~ sale was 
held March 31, 1936, and confirmed Apr il 11, 
1936. After the bill and lis pendens were filed 
and before the subpoena ,vas tested or served 
Louis and Agnes Brown became tenants in the 
mortgaged premises. They were not made partie8. 
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Judg e's Opinion on Motion to Str-ike A ·nswer. 

The law is set tled that, before an action for 
deficiency will lie, there must he a complet e ex-
haustion of the mort gage security. '1.1he r ights 
of tenants mu st be cut off by makin g tenan ts 
parties to the foreclos ure suits . Wit h these views 
counsel are in a~cord. But it is arg ued by the 
plaintiff tlrnt the tenancy ha<l been ter mina ted 
before the sa le of confirma tion thereof even 
though the tena nt was in po ssess ion on those 
dates and, in fact, until May 1, 1936. 

A ca reful cons ideration of the br iefs and cited 
authorities leads me to the conclusion tha i the 
tenants in quest ion were necessa ry pa r ties to the 
fo r eclosure sui t, tha t th e sa le was not in fact or 
in law free from that tenancy even though so 
announced . Th is is so, in my opini on, even 
though the tenan t was willing to and di d surren-
der possessio n on a subseque nt date. As I read 
the opinion in the recent case of 1 talian-Amer i-
can B. <f L. A ssociation v. Liotta, the cnse at bar 
in pr inciple falls with in the r easoning Urnre, 
which of course is cont rolling here. 

For the se rea sons, th e motion to st rik e the 
ans wer is deni ed. 

"1HP ,RCS. 

Yours trul y, 

NF.WTO~ H. Pou:nm, 
Judge. 
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Order Denying Motion to Strike Answer. 
(~'ilcd llfarch 1, 1937.) 

ESS],]X COUNTY CIRCUIT COURT. 

HARVESTER BurLDlN G & LoAN 
AssocrATION or·NE'WARK, N. J., 
a New ,Jer sey corporation, 

Plaintiff, 
vs. 

I-lA~A ELnA UM and 
Rn.rnN ELBAUM, 

Defendants. 

Action at Law. 

10 

rrhis matt er having come on to be heard on 20 
motion to strike the an swer filed herein and the 
court hav ing cons idered the affidavits filed by the 
pa rt ies and the br ief s submitted, it is on this 1st 
day of March , 1937, 

OuvBmm that the motion to strike the answer 
of the defendants herein be and the same is 
hereby denied. 

NEWTON H. PORTER, 

Circuit Court J u<lge. 30 

40 
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Plaintiff's Reply. 
(Filed :?>fay 10, 1937.) 

ESSEX COUNTY CTRCUIT COURT. 

1-IARVRS'l'BR Bur LD ING & LOAN 

10 AssocrATlON oF NEWARK, N .• J., 
a New .Jersey corpora t ion, 

Plaintiff, 
vs. 

HA NA ELBA UM and 
Sn-ro:r..;-E r ,RAUM, 

Defendan ts. 

AcUon nt Lnw. 

20 The plaint iff, replyin g to the Fir st Separate 
Defense of the defendant s' Answer, says : 

1. It denies the allegation~ contained in pa ra-
graph 1 of the First Separat e Defense tha t 
'' prior to the commencement of tho foreclosure 
suit and conti nuing th ereafter unti l an U after tho 
sheriff 's sale, Loui s Brown and Agnes Brown 
were tenants and in possession of the mortgaged 
premises.'' An<l the oth er allega tion s of said 

30 paragraph are admitted. 

40 

2. It ad mit s so much of paragraph 2 of th e 
}11irst Sepa rat e Defen se as alleges tha t complain-
ant did not mak e Loui s Bro wn and Agnes B rown 
parti es to the foreclo sur e act ion or proceeding 
mentioned in tlie fir st par agrap h of said First 
Separate Defense. AU the other a llegati ons of 
said second paragraph ar c hereby denied. 

3. The Bill of Compla int in sa id foreclosure 
action or proceeding wa s :filed in the Court of 
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Chancery of N cw ,Jr.rsey on July 20, 1935. The 
mortgaged premises affected by said foreclo sure 
suit consisted of a curtilage of land with a 
dwelling house thereon containing two fiat s or 
apartmen ts, situat e in the City of N cwark, Essex 
County, New Jersey. On ,July 23, 1935 plaintiJT 
caused to be filecl in the Regi ster's Office of Essex 
County a tis pendens, giving notice in accordance 
with the statute of the pendency of said fore -

. closure suit. On tha t date the mortg·aged prem-
ises were in thei r entirety vacant and untenanted. 
Therea ft er , on August 22, 1935, plaint iff havi ng 
as mort gag ee taken po ssession of said premises, 
ren ted one of said flat s or apartments to Louis 
B rown as a monthly ten ant , such tenancy to com-
mence on September 1, 1935. T·hereafter, on 
March 1, 1936, plaintiff caused to be served upon 
the sai d Louis Brown a one month 's notice of the 
termination of said tenancy, requiring the sa id 
Louis Brown to remove from and \racate th e sa id 
flat or apartment on April 1, 1936. Said tenancy 
actually terminated on April 1, 1936 and th e sai d 
tenant, Louis Brown, actu a lly vacated the saiU 
premises a few days ther eafter. 

r_}~he Sheriff's sal e of said premise s was held 
on March 31, 1936, one day before the said ten-
ancy of Louis Brown termin ate d. At said sale 
and before th e bidding commenced th e -plaintiff 
cam:;ed an armouncement to be made to all bid-
ders present that the said premises would be sold 
free of all tenanc ies or rights of tenants in the 
property and that possession would be given 
upon delivery of the Sheriff's deed. The sal e was 
confirmed by the Chancellor of th e Sta te of New 
J erscy on April 11, 1936 and the deed was actu-
ally deliver ed by the Sheriff to the purchas er on 

10 
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May 5, 1936. On both sa id dates the mortgaged 
premises, sold as afore said , were wholly unten-
ant ed. With the delivery of the Sheriff's deed to 
the pur chaser was deliv ered actual and full pos-
sessio n of the ent ire premises sold at said Sher-
iIT's sale. 

10 On the date of the filing of the lis pend ens, as 
aforesaid, on the date of the confirmation of sale, 
as aforesaid, and on the sa id date of the delivery 
of the deed by the Sher iff to the pur cha ser 
(plaintiff herei n) neith er the sa id Loui s Brow n 
nor any other per son was in possess ion of the 
mortga ged premi ses or any par t thereof. On 
all of said date s said pr emi ses were in their en-
tirety vacant and unten anted. 

20 4. At said Sheriff's sale held on March 31, 
1936 neither the vendibl e value of the mort gaged • 
lands and pr emises nor the biddin g ther efor was 
in any way lessened or aff ected by the circum-
stance that on that day there existed the afore -
mentioned tenancy of Lou is Brow _n, whfoh ten -
ancy ,vas then subject to th e forc e and operation 
of the aforement ioned noti ce of termination ond 
which tenanc y actuall y tenninatcil the following 
day, viz ., April 1, 1936, and app r oximate ly ten 

30 day s before said Sheri ff's sale was du]y con-
firmed by the Chancellor of the Stat e of Kew 
Je rs ey. 

40 

L :i!:BER & R U BACK, 
At torn eys for P laintiff. 

The within reply may be filed as within time. 

Dated, May 6, 1937. 
SIMON M. SELEY, 

At torn ey for Def endants. 
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Defendants' Notice of Motion to Strike Reply 
and for Summary Judgment . 

(F iled May 19, 1937.) 

ESSEX COUNTY CIRCUIT COUR'r . 

.Tl ARVES' l' ER BuTLDING & LoAK 
AssocrA1'TON OF NEWARK, N. J ., 
n New Jersey corporation, 

Plaintiff , 
vs. 

HAN A ELBAUM an d 
SIMON ELBAUM, 

Defendant s. 

Action a t Law. 

To Leber ,C Ru/Jack, Attorneys for Plaintiff: 

Sirs: 
P r. EASE TAKE NOTICE that on Fr iday, May 21, 

1937, I shall apply to the Honorable N cwton U. 
Portcr 1 ,Judge of the Essex County Circuit Court 
at th e Cour t House, Newark, at JO A, M., or us 
soon thernafter as counsel can be hear d, for an 
order st riki ng out plaintiff 's r eply and ente rin g 

10 

20 

sum mary jw1gmcnt against the plaintiff , upon the 30 
ground that the sa id r eply is sham and fri volous. 

'f AR E FU RTHER K OTICE, tha t as a basis for sa id 
motion, 1 shall r ely upon the affidavit s submitted 
on plaintiff' s motion to st r ike defendants' an-
swer . 

Dated, May 17th, 1937. 

Yours, etc., 

SIMON M. SE~E Y, 

Attorney for Defendants. 40 
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Plaintiff's Affidavits in Opposition to Defend-
ants' Motion for Summary Judgment. 

(Filed May 21, 1937.) 

Affidavit . of Herman Riecke. 

ESSEX COUNTY CIRCUIT COURT. 

HARVESTER BurLDING & LOAN 
AssoCIATION OF NEWARK, N. J., 
a New Jersey corporation, 

Plaint iff, 
vs. 

HAN A Er,nAUM and 
SIMON ELBA.UM, 

Defendants. 

STATE OF NEW .J-11.nsEY, ( 
COUNTY OF ESSEX. 5 ss. = 

Action al Law. 

HEUMAN RrnoKN, of fu ll age , being duly sworn 
according to law, on his oath deposes and says: 

I am the II erman Riecke who heretofore marlc 
affidavit in this cause, verified on Ju ly 17, 193G. 
My attent ion has been called to an affidavit made 
herein by Louis Brown, swor n to on July 23, 1936, 
in which he says that he continued to live with his 
family in the apartment at No. 39 l!]lizabcth Ave-
nue, NewaTk, N. J., unt il :May 1, 1936. I deny 
that fact and say that he vacated the sa id apart-
ment during the first week of the month of Apr il, 
1936. 

Tn said affidavit the said Loui s Brown says that 
on or about and during the mon th of' April, 1936 
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I delivered to him a notice directing him as ten-
ant to vacate the premises as of April 1, 1936 
and that T told him to pay no attention to the 
notice. I deny the foregoing statement of fact. 
I delivere<l ihc notice to Mr. Brown on Mardi 1, 
1936, as stated in my earlier affidavit . That notice 
required him to vacate the pr emises on Apr il 1, 10 
1936. At no time did I tell Mr. Ilrown to pay 
no atten tion to the notice. I further deny that 
the said Louis Brown paid rent for any part of 
the month of }fay, 1936. 

Sworn and, subscribed to before me ( 
thi s 20th day of May, 1937. S 

SADIE HA US:\:IA N' 

Notary Public o.f New Jersey. 

20 
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Affidavit of Michael A. Stavitsky. 

F.SSEX COUNTY CIRCUI'l' COURT. 

HARVESTER Run,DING & LoAN 

AssoCIATION OF NEWARK, N .• r., 
a New Jersey corporation, 

Plaintiff, 
vs. 

HAYA ELBAUM and 
Sn.roK Er ,'RA UM, 

Defendant s. 

STATE OF NEw ,JF.nSRY, ( 
CouxTY OF EssEx. 5 ss. : 

Action at Law. 

lvlrnn~ L A. STAVlTSKY, of full age, being duly 
sworn according to law, on his oath deposes and 
says: 

I am in the real estate business in the City of 
Newark and have been so engaged for 15 years. 
I have during those ycan:i been acquainted with 
market conditions and market va]ues of real 
estate in the City of Newark. I am also ac-
qua inted with the property known 11s No. 39 Eliz-
n.beth Avenue, Newark, N. J., which was sold by 
the Sheri:IT of E ssex County at foreclosure sale 
on March 31, 1936. T am informed that on sai d 
date there was a tenant by the name of Brown in 
possession of one of the two apadments in that 
property; thrit he was a monthly t.e1rn.nt. and that 
he had been served with a notice to quit the 
prcmiscr:; on April 1, 1936. It is my opinion as 
a real estate expert that tbo occupancy of the one 
apartment by the tenant Brown could not and 
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Affidavit of Michael A . Stavitsky. 

did not affect the vendible va lue of the property 
on the date of sale, and this for hvo reasons, vi:ti.: 

1. A two-family house, unlike a one-family 
house, is investment prop erty and when pur-
chased is purc:hased because of its r ental yield . 
It is to the advan tag e of the purch aser that at 10 
least one of the apartments be occupied. lf snr.h 
occupancy be by a monthly ten ant and the rental 
is unreasonably low, the pu rchaser can ade-
quat ely control the sit.nation by a t.hirty-<lay 
not ice io quit nnd the re-renting of the prem ises 
at imch highe r r ent as the prem ises command. 
One vacancy in a two-fa mily house pTesents the 
a<lvanlage of enab lin g the purcha se r lo ta.kc occu-
pancy himse lf, if tha t be the purpos e of his pur-
chase. 20 

Unlike a tenan cy for a term of year s, a month ly 
tenan cy i.s no factor in the determination of the 
vendible va lue of the property, since the tenancy 
can ahvays be terminated upon thirty day s' no-
tiec. Thus, if the rent is lower than what it 
should be, the tenancy may be terminated by the 
purchaser; if the rent is satisfactory, the tenancy 
is permitted to continue . 

2. In the case of the instant tenancy of Louis 30 
Brown, the noti ce to quit, given on March 1, 19:16, 
ope rated to term ina te the tenancy on Ap r il 1, 
1936. All that remained to be done to secur e 
possession wa~ to bring summary action in the 
Dii;;trict Court, in which proceeding possession 
can actually be secured well with in ten days. 

I am also informed tha t when the property 
wns sold on March 31, 1936 an announcemen t 
wai:; made before the bidding that the pr emises 
were being sold fre e of tenan cies and that posses - 40 

I 
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sion would be delivered with the deed. From my 
experience I know that such an announcement 
induce s the free and unrestricted bidding by 
those persons who desire to buy the property free 
of the r ights of tenants, for they assume the truth 
of the representation invo lved in the announce -

10 mcnt and they bid on the assumption that if and 
when the sale is confirmed and a Sheriff 's deed 
<lelivercd, possession wi1l accompany the deed. 

MICHAEL A. Sr .n'ITSKY. 

Sworn and subscribed to befor e me ( 
this 20th day of May, 1937. S 

JoSEPH ScHOENHOLZ, 

20 An Attorney at Law of N. J. 

30 

40 
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Judge's Opinion on Defendants' Motion to 
Strike Reply and for Summary 'Judgment , 

(Filed May 28, 1937.) 

ESS1"X ClR CUl'L' COUR'L', 

1·cwark , New J ersey. 
CJIAHl .t;s \V. P AllKEK 

Sup reme Cour t .Justlcc 
W H,LI.AU A. SMITH 
NEWTOX 1-1. PonTF;R 
JO !.EP II L. SllUTU 

ClrcuH Judges 

May 28, 1937. 

In Essex Circuit Court. 

Harvesters B. & L. Assn. v. Elbaum . 
SI MO N M. SELEY, Esq., 
11 Commerce Street, Newark, N. J. 
LEBER & RunACK, Esqs ., 
60 Park Place, Newark, N. J. 

D ear Sirs: 

On May 21 a motion to strike the plaintiff 's 
reply and for judg ment for the defendant was 
arg ued and decision reserved. Some months ago 
the plaintiff moved to strike the answer which 
was denied for reas ons set fortl1 in my letter of 
Februar y 26, 1937. The suit is to recover a 
deficiency on a mortgage bond after foreclosure. 
The defen se is failure to exhaust the mortgage 
security in that a tenan t in the property was 
not made a party to the foreclosure act ion. It 
is argued by the plain tiff with great for ce that 
the questio n now presented by the pr esent state 
of the pleadings is not the same as • obtained 
when the above.mentioned deci sion on the motion 
to strik e the answe r was rendered. 
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Judge's Opinion on Defendan/.s' 1J.'iotion to 
Str ·ike Re.ply and for Summary Judgm ,ent . 

lt is true that some new facts are now before 
the court with respec t to the tenancy, but the legal 
sit uation in principl e, it seems to me, is not 
chang·ed even after conceding that the matters 
i11 the new affidavits arc true. AL the argument 

10 counsel for the defendant did concede the truth 
of sa id affidavits for the purpose of the argument. 

l have given carefu l consideration to the oral 
argument and have also again examined the able 
and exhaustive briefs which were subm itted on 
the earlier motion. '11he factual situat ion as now 
shown docs not alter my pr evious conclusions that 
the Liotta case referred to in my previous deci-
sion is controlling and precludes recovery in the 
case at bar. 

20 The motion to strike the reply and for judg-

30 

40 

ment for the defendant is gran ted, 

NHP-A 

Yours truly, 

NEWTON H. PORTER, 
Circmit Court Judge. 
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Order Striking out Reply and for Summary 
Judgment. 

(Filed .Tune 17, 1937.) 

ESSEX COUNTY CTRCUIT COUR'l'. 

HARVES T ER Bu1Lnr::--ra & LOAN J 
AssocrATION m· NEWARK, N. J., 
a New Jersey corpora tion, 

Plaintiff, 
vs. 

liAK A ELBA UM and 
SDWN ~LDAUM , 1 

Defendants. 

Action at Law. 

This matter coming on to be heard in the pres -
ence of Meyer E. Roback of the firm of Leber 
& Ruback, attorneys for the plaintiff and Simon 
M. Seley, attorney for defendants, and it ap-
pearing to the sat isfaction of the court by affi-
davits and proof on file that the reply filed in this 
cause is frivolous and withou t lcgnl sufficiency, 
it is on this 4th day of .Tune, 1937, on motion of 
Simon M. Seley, attorney for defendanls, 

Onnmmo that the r eply filed by the plajn tiff be 
and the same hereby is stricken out, it.nd it is 
furthe r 

ORDERED that judgment final be and the same 
is hereby ente r ed in favor of the defendants, 
Hana Elbaum and Simon Elbaum and agai nst the 
plaintiff, Harvester Building & Loan A8socintion 
of Newark, together with costs to be t~ed. 

10 

20 

30 

NEWTON H. Pon:r1m, 40 
Circui t. Court Judge. 
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Judgment Record. 

ESSEX COUNTY CIBClll'l' COURT. 

HARV"f.f,'.!'ET! BUILDING & LOAN 
AssoCIATION OF \TEWARK, N. J., 
n. New Jersey c_orporation, 

Plaintiff, 
vs. 

HA.NA ELBAUM and 
SDro:r- ELBAUM, 

Defendants. 

Action at La.w. 
Oa Order Striking Out 
Reply by Order of the 

Court. Judgment 
Entered June 17, 1937. 

Costs S33.95 Defendants. 
Judge Newton H. Porter. 

71097. 

StMON M. SELEY , AUorney for Defendants. 

Summary judgment on order striking out reply 
by order of the Court in the above entitl ed action 
was rendered on the fourth day of June, A. D. 
Nineteen Hundred and ~Phirty-scven in favor of 
the defendants Hana E lbaum nnd Simon Blbaum 
and against the plaintiff Harvester Building and 
Loan Association of K cwark, N. J., a New Jersey 
corporation, for the sum of Thirty-three Dollars 
a.nd Ninety -five Cents costs of suit . 

Judgment signed June 4, 1937. 
Judgment entered June 17, 1937. 

CHARLES w. PABKER, 

J. 

Book 127, page 341, Circuit Court Judgments. 
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Certificate by Circuit Court Clerk to 
TranscripL 

8TA'l'F. OF )l'"F,'W JERSEY, ( 

CouNTY oF EssEx. ss.: 

1, RussELT, C. GATES, Clerk of the Circuit Court, 
in and for the County of Essex in the State of 
New Jersey, 

Do HEREBY CERTIJ:'Y that the foregoing is a true 
and correct copy of -the Notice of Appeal and 
'l1ranscript of all the pleadings in the case of 
Harvester Building and Loan Association of 
Newark, N. J., a New Jersey corporation, Plain-
tiff vs. Hana Elbaum and Simon Elbaum, De-
fendants, and judgment reeorded June 17, 1937 
in Book 127, page 341 of Circuit Court Judgments 
and the same is taken from and compared with 
original papers a:ml records filed and entered in 
the County Clerk's Office and as the same now 
remains on the files of said Court. 

1~ TESTIMONY WHEREOF, I have here unto set my 
hand and affixed the official seal of said Court 
and County at Newark, N. J., this Thirty-first dny 
of August, A. D. 1937. 

(Court's Seal.} 

HussELL C .. GATES, 
Clerk. 
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Opinion of Court of Errors and Appeals. 
(Filed January 26, 1938.) 

NEW JERSEY COURT OF ER RORS 
AND APPEALS. 

No. 76, O cT oB.i:;tt TERM, 1937. 

HARVESTER BUI LDI NG AND LOAN 

AssocuTION oF NRwAm<, N. ,J., 
Plain tiff-Appe llant, 

vs. 

HANA EtnA U M and 
Sr.MON ELBAUM, 

Defendants -Respondents. 

Argued October 25th and 26th, 1937. 

Decided January 26, 1938. 

Opini on. 

On appeal from the JDssex Coun ty Circuit 
Court. 

For the appellant , L~.1:1Eu & RunAaK. 

For the r esponde nts, Sn10~ ::\1. SE L EY . 

30 On the Brief, LESTER SANDLES, 

40 

RICHARD E. SILHERMA::if . 

'l1J1e opinion of the cour t wa s delivered by 
\VF,LLS, J . 

'l'hi s is plainti1I 's appeal from a jud gment en-
tered in the E ssex County Circuit for the defend-
ants, on an order str iking the pla int iff's reply to 
the defen dants ' . answer. 

Th e facts as found in the plaintiff 's pleadings 
und suppo rting affidavits were conceded as true 
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for the purpose of the argument before the court 
below and will be accepted as true for the pur-
pose of this appeal. 

It appears that on July 20, 1935, the plaintiff 
instituted foreclosure proceedings on a $14,000 
mortgage given by the defendants, and three days 
later filed the !is pendens. In the latt er part of 10 
August, the plaintiff, who, as a mortgagee had 
taken possession of the mortgaged premises pre-
viom; to the institution of foreclosure proceed-
ings , rented one of the two apartments to Louis 
and Agnes Brown. These tenants took posses -
sion on September 1. On October 29, of the same 
year, the subpoena in the foreclosure was tested 
and on November 7 served on the defendants. 
On ·March 1, 1936, the assi st ant secretary of the •>o 
plaintiff Building and Loan Company served 
notic e upon the tenants Louis and Agnes Brown 
to vacate the apartment on April l , 1936. On 
March 31, the mortgaged premises were sold at 
sheriff's sale to the plaintiff for $100. At thi s 
sale the attorney for the plaintiff publicly an-
Tiounced that: "The with in premises are sold sub-
ject only to taxes and assessments unpaid and a 
lien agai nst said premises and such state of facts 
as an accurate survey ·would disclose and are 
specifically sold free of all tenancies or rig-hts of 30 
tenants in the prop erty and possession will be 
given upon delivery of the Sheriff's deed." Some-
time within the first wee~ in April the tenants 
vacated the apartment. On Apri l 11, 1936, the 
sale was confirmed by the Chancellor and on May 
5, 1936 tho deed was actually delivered. 

1N"ithin the proper time, the plaintiff com-
ruencecl its suit in the E ssex County Circuit Court 
on th e bond against the defendants for the re-
sultant deficiency. The def€ndants set up in their 40 
answer the failure of th e plaintiff to make the 
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Browns, the tenants, parties to the foreclosure 
imit, alleging that their leasehold was not cut 
off by the foreclosure decree and that plaintiff 
had not therefo re exhausted its security before 
suing on the bond as provided in P. L. 1933, p . 
172. r:ehe plaintiff moved to str ike this defense 
as "sham and/o r frivo lous" and in support of 
this motion presented affidavits conta ining the 
faets above set forth . The court below denied 
this motion on the grom1d that the recent decision 
of this Court in American Italian, B. d; L . Asso-
ciation vs. uiotta, 117 N. J. L. 467, was ~ontro l-
ling. 

The plaintiff thereafter filed a reply in which 
it alleged that: "At said Sheriff's sale held on 
March 31, 1936, ne ither the vendible va lue of the 
mortgaged lands and premises nor the bidding 
therefore was in any way lessened 01· affected by 
the circums tance that on that day there exis ted 
the aforementioned tenancy of Louis Brown, 
which tenancy was then subject to the force and 
operation of the aforementioned notice of tcr: 
minat ion and which tmrnncy actually terminated 
the following day , viz; April 1, 1936, and approx-
imately ten days before said Sheriff's sa le was 
duly confirmed by the Chancellor of the State of 
New Jersey." The defendants then moved to 
strike this reply as sham and frivolous. In oppo-
sit ion to this motion tlie plaintiff presented affi-
davits by its ass istant secretar;r and a local real 
estate expe rt supporting the a llegat ions set forth 
in its reply. The Court below was of the opinion 
that the additional facts alleged in the reply and 
supported by affidavits did not free the instant 
case from the controlling force of the Liotta case, 
siipra, and therefore granted the defendants' mo-
tion and struck the rep ly as frivolous. 
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In doing this, we thi nk the Court below failed 
to observe the material distinction between the 
instant ease and the T .. iotta case. In the Liotta 
case, the plaintiff neither alleged in its pleadings 
nor attempted to prove at the trial that the pres-
ence of il1c tenancy which was unaff ected by the 
.foreclosm·e decree, had not les~ened the vendible 10 
vtllue of the mortgaged premises by deterring 
bidders at the t.ime of the Sheriff's sale, This is 
likewise true of the plaintiffs in cases similar to 
the Liotta case, such as Polish ll ome B. & L. 
Association vs. Hurinefsky, 119 N . J. L. 1; 
(J,uardian Life Ins. Co. vs. Lowenthal, 13 )I_ J. 
:\fisc. 849, (Sup. Ct. 1935); Chodosh vs. Schlesin-
ger, 14 N. J. Misc. 599 (Cir. Ct. 1936). 

In the absence of such a1legation and proof, the 
presumption naturally arose in the above men- 20 
tioned cases that since the presence of a tenant 
on the mortgaged premises, whose term was un-
affected by the foreclosure decree, might deter 
a certain class of bidders at the Sheriff's sale so 
that the best price would not be obtained, such 
tenancy did in fact cause such a result. 

'l'hc statute which is controlling in this case ls 
ns follows: 

'' In all cases where a bond and mortgage 30 
has or may hereafter be given for the same 
debt, all proceedings to collect said debt shall 
be, first, to foreclose the said mortgage, and 
if at the sale of (he mortgaged premises un-
der said foreclosure proceedings the said 
premises should not sell for a sum sufficient 
to satisfy said debt, interest and costs, then 
and in such case it shall be lawful to proceed 
on the bond for the deficiency, and that all 
suits on said bond shall be commenced within 40 
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thre e months from the dat e of th e sale of said 
mortgaged premises, and judgment shall be 
rendered and execution i!:lSlte only fo r ih e 
balance .of debt and costs of suit." P . L. 
1933, p . 172. 

"' .First , to foreclose the sa id mortgage,' \\ 7hat 
docs it mean 1 \Ve are of the opinion that i t means 
a foreclos ure that will r esult in a complete ex-
hau stion of the prop ert y ancl a ll int er est therein ," 
sai <l Mr. Ju st ice P er sk:ie in speaking for thi s 
Court in the Liotta case , wherein he adop ted th e 
r easoning stated and th e const ruction placed upon 
th e sta tute by Mr. Ju st ice Llo yd in th e case of 
Dea.l Park Co. vs. Ba,nnard, 2 ~- J. Misc. 194. In 
the latter case, at page l 9ri, we find th e following 
comment : " It seems to me tha t nothing short of a 
complete exhaustion of th e propert y and all inter -
ests therein must be had to satis fy the r equire -
ments of the statut e. To hold oth erwi se would be 
to permit frauds npon th e statute and upon tho 
oUligor, and fr ustrate the purpo se of the la,v. n 

Now what is the purpose or r eason for this 
sta tutor y requ ir emen t to first "exhaust" th e se-
cur ity completely ~ We believe that this r eas on is 
a pra ctical rat her than a theoretical one. The 
legi slati ve intent, as int er pr eted by the court s, 
shows a desire th at the mor tgagee be first req uir ed 
to squeeze his securit y dry by securing the very 
best po ssible pri ce for it at th e she1·iirs sale. lf 
th is is done, th e p roperty has been "exha usted " 
and the mor tgagee may the n proceed on the bond 
for the deficiency. "Indeed the sum r eal ized upon 
such a sa le ,vould be less by r easo u of the undi-
vided natu re of the tenur e." Deal Park Co. v. 
Ba.nnard, supr a, at 195. "The fail ure to make the 
tenant a party may prevent the property from 
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bringing the best pos,sible price on the foreclosure 
sale ." 42 Corpus Juris, page 59, cited with ap-
proval in Guardiam Life Instu-ance Co. vs. Low -
enthal, supra, at page 851. "Be that as it may, it 
appears a complete sale ,vas not e1Iccted und 
therefore the price obtained was not, possibly, 
the best price.'' Chodosh vs. Schlesinger, supra, 
at page 609. See also the Liotta case, supra, at 
pag e 472. 

'fherefore it may be said that the mortgagee 
did exhaust his security in compliance with the 
statute if he can show that the apparent encum-
brance which remained upon the premises at the 
time of the sale, unaffected by the foreclosure 
decree, was of such a nature that it d id not preju -
dice the sale by deterring bidders nor lessen the 
vendible value of the mortgaged premises by de-
priving a purchaser of his right of possession 
under his deed, or otherwise. 

In the instant case, the plaintiff alleges in his 
reply that .a Purchaser would secure complete pos -
session, and by his supporting affidavits attempts 
to prove it. The affidavit of the local real estate 
expe rt stnfos-" It is my opinion as n real es-
tate expert that the occupancy of the one apart-
ment by the tenant Brown could not and did not 
affect the vendi ble value of th e property on the 
date of the sale." He then goes on to give his 
r easons, one of them being that the announceme nt 
by the pla.i11tiff's atto rn ey at the sheriff's sale that 
th e pr emises were being sold free of tenancie s 
amt tha t possession would be deliv er ed with the 
deed "induces the .free and unrestricted bidd~ug 
by those persons who desire to buy the property 
frer, of the rights of tenants , for they n~sume the 
truth of the repr esentation involved in the an -
nouncement and they bid on the as sumption that 

10 

20 

30 

40 



5G 

Order on R,wersal of J udgment and Remiltit-wr. 

if and when the sale is eunfinn cd and a sherilT's 
deed delivered, possession wi11 accompany the 
cleeu." The allegation s of the r eply supported by 
affidavits may or may not be true. However, we 
are of the opinio n that they raised an issue of 
fact as to whether the presen ce of this tenancy 

10 under the surrounding circumstauees did a1Tect 
the vendib le value of the mort gaged premises by 
ileterring bidders. Since r easonab le men might 
differ as to th e answer, it became a quest ion for 
the t rier of facts. 

20 

'I1he judgment is, therefore, rev:ersed and cause 
r emand ed for fu rth er proce edings in confo rmity 
with this opinion. 

Order for Reversal and Remittitur. 

NEW JERSEY COURT OF .h:RHORS 
AND APPEALS. 

No. 76, October Term, 1937. 

HARVES TE R Bu1 LDI KG & LoAN 
AssocrATION OF NEWARK, K. J., 

Plaintiff-App ellant, 

vs . 

H ANA EI .BAUM and 
SIMON E L BAUM, 

De:fen<lants-Respo ndents. 

Order on 
Reversal ot 
Jud gment 

and Uem lt tltu r. 

This cause having been duly argucil both ora lly 
40 and on briefs, at th e Octob er Term, 1937, of this 
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Order on R etiers al of Judgni.ent and Reniittitu,r. 

Court, by Leber & Ruback, Esqs., of counsel for 
the appellant, and Simon M. Seley, Esq., of coun-
sel for the respondents, and the Court having in-
spected the record and judgment below and hav-
ing- considered the grounds of appeal: 

It is, thereupon, on this 9th day of February, 
1938, ORDERED that the judgment of the Essex 10 
County Circuit Court in favor of the defendants 
and against the plaintiff, being the judgment 
brought up by the within appeal, be in all things 
reversed, set aside and for nothing holden, and 
that the record and proceedings be remitted to 
the said Essex County Circuit Com·t to be pro-
ceeded with in accordance with this judgment and 
the practice of the said Court. 

Entered ~'ebruary 9th, 1938, on motion of 20 

LEBER & RunAcrr, 
Attorneys of Plaintiff-Appellant. 

30 

40 
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Rejoinder. 

ESSEX COUNTY CIRCUIT COURT. 

HAR VESTER BuILDTN G AND LoAN 
AssocLHION OT NEWARK, N. J. , 
a New Jersey corporation, 

Plaintiff , 
vs. 

I-1-1.N A ELBA UM and 
SIMON ELBAUM, 

Defendants . 

Action a.t Law. 

Rejoinder. 

Defendants, Hana Elbawu and Simon Elbaum 
by way of rejoinder to the plaintiff's rep ly say : 

1. They admit the allegations of paragraph 
No. 8 of the said reply wi\h respect \o the dates 
of filing of the bill of compla i11t rrnd lis pendens 
in the foreclosure action, the date of the Sheriff's 
sale, th e date of confirnrntiou and the da te of the 
deliv ery of th e Sheriff's deed. They fnrt her admit 
the descripti on of the mortgaged premises, that 
the said prem ises were vacant at tile time of the 
filing of the lis pendens and the letting of the same 

30 on Angus! 22nd, 1935, to Louis Brown. All other 
allegations of paragraph 3 are denied. 

40 

2. Th ey deny the allegation s of paragrap h No. 
4 of the said rep ly. 

SIMON M. SELEY, 

Attorney for Defendants . 
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Demand for Payment of Taxed Costs. 

NJ;;W .JJ;;HHJ;;Y COl :RT OF ERRORS 
AND APPEA T,S. 

No. 7G, October Term, 1937. 

I-L.i.RVRSTER BUILDING & LOAN 1· 

AssocL\TION OF NMvARK, N .• J., ) 
P laintiff-Appellant , 

vs. 

HANA ELnATTM nnd 
Sn,rn~ ELBAUM, 

Defendants-Respo ndents. 

Demand for 
Payment 01' 

'!'axed Costs. 

'l_'o the Aboved Named Defendants or Sitnon JI. 
Seley 1 Thefr Attorney: 

Attached hereto is a true copy of the bill of 
taxed costs in the above entitled appea l. 11,urn 
~OTlC.I!] that the plaintiff demands that said costs 
be paid forthwith and that in default thereof exe-
cution will issue therefor against the defendants. 

Yours truly, 

LlIBJ£R & HuBAOK,-

Attorileys for Plaintiff-Appellant. 

Dated-May 6, 1938. 

10 
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Dernum.d f or Pu.yment of 'l'aa;ed Costs . 

NEW JERSEY COURT OF E RRORS 
AND APl'.l!]ALS. 

IlrnYFJST Tm R1nLDTXG & LoAN 
A~SOCIATIO.)I OF NEWARK, N . • J., 

l' laintiff -Appell a11t, 

vs . 

Ou Appea l 
fr om Essex 

Clrcu lt Court. 

HANA ELBA U M and 
Sr MOK ELnAuM, 

Defenda nts-Respondent s. 

Cost of 
App ellanL 

May Te r m , 1937 A.& .C . 

Retaining fee and warrant of 
at torney, copy and filing ...... $ 1.17 

)1otion for appearanee an tl entg. 
rule . . . . . . . . . . . . . . . . . . 2.30 

Filing return 
Term fee . . . . . . . . . . . . . . . . . . . . . 1.60 

Vac. and Oct. Term, 1937. 
otfoe of hearing, copy and serv -
ice, entg. and filing. . . .45 

}fotion for hearing and setting 
down cause . . . . . . . . . . . . .80 

Atten dance on mot ion for hear ing 1.50 
Print ing Case & Brief. ..... . .. . 154.40 
}fo ti on for order r ever sing j udg-

ment . . . . . . . . . . . . . . . . . . 1.50 
Drawin g and eng . decree , en tg. 

an d copy, recdg ., remitti t ur, 
filing and seal, 4 fo. . 1.20 

BTcviat and copy, argument f ee 
on final hearing, A. & C.. . . . . . 6.54 

Term fee . . . . . . . . . . . . . . . . . . . . . l.60 

Clk . 

$ .12 

.32 

.12 

.32 

.38 

.20 

2.36 
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Demand for Payment of Taxed Costs. 

May Term, 1937 

Filing check list ............ . 
Drav,.,ing and eng. costs, taxing, 

filing and copy . .... . 

A . &.C. 

173.06 
5.88 

$178.94 

Clk. 

.12 

1.94 

5.88 

I tax tl1is bill of costs at One Hundred Seventy-
three Dollars and Six Cents. 

THOMAS A. MATHIS, 

Clerk. 

Service of the within Demand is hereby ac-
knowledged this 6\h day of May, 1938. 

Sn.TOK M. SELEY, 

.A.ttorney for Defendants -Respondents. 

10 
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30 

40 
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Notice of Motion. 

ESSEX COIJN'rY CIRCUT'I' COURT. 

HARYF,S TI<m BUlLDlNG & LOAN 
A;:;.soc1AT IO N OF Nv.wA.1m:, N. ,T., 

a New Jersey corporat ion, 
P laintiff, 

vs. 
HANA EL.BAUM and S1Mo::-:1 

ELBAUM, 

Defendants. 

Action at Law. 
Notlceor 
Motion. 

l 'o the Above Nam F-d Def endants or Simon .ti. 
Seley, Esq., Their Attorney: 

PLEASE TAKE .NOTICE that on F1riday, the 13th 
day of May, 1938, at 10 A. i\f. (Daylight Savi ng 
rrime), or as soon thereaf ter as the matter can be 
hea rd, we shall move Ucforc the Honorab le 
VVilliam A. Smith, Judge of the Essex County 
Circu it Cour t, at the Court House, in the City of 
Newark, for an order vacating and setting aside 
the judgment heretofore entered in this cause 
in favor of the defendants and against the p lain-
tiff. Our said motion will be based on the ground 
that hy order of the N cw .T ersey Court of Errors 
and Appea ls, entered on February 9, 1938, i t was 
ordered that tJ.1e said judgment be in all things 
reversed, set aside and for nothing holden. In 
support of sai<l :::notion we shall re ly on said order 
on reversa l, a true copy whereof is hereto an-
nexed . 

rr .. urn FURTHER NOTICE that at said t ime and 
place we sha ll move for the entry of final judg-
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Notice of Motion. 

ment in favor of the plaintiff and against the 
defendants on the ground that Ly the pleadings 
and proofs constit uting the record in thi s case it 
appears that the defendants are without legal 
defense to the action and that their answ er her ein 
is both sham and frivolous. In suppor t of our said 
motio n we will rely upo n the pleadings in this 10 
cause an<l upon the affidavits use d in support of 
our earlie r motion to st rike the defe ndants' an-
swer and for ihe entry of summary jud gmen t , as 
well as the affidavits used Ly us in opposition to 
the defendants' motio11 to strike the pla intiff's 
l'eply and for tho entry of summary ju dgment . 

Yours truly, 

LEBER & RUBACK, · 20 
Attorneys for Plaintiff. 

Dated-May 6, 1938. 

30 

40 
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Notice of Motion for Disallowance of Costs . 

NEW JERSF. Y COURT OF ERRORS 
AKD APPEALS . 

Ko. 76, October Tera,, 1037. 

10 TTAnVESTER BUILDING & LOAN 

20 

ao 

40 

AssoCJATION OF NEWARK, N. J., 
Pl aint iff-Appe llant, 

vs . 

H ANA ELBAUM and 
Sn,rnN ELnAuM, 

Defendant s-Responden ts. 

Notice of 
Motion for 

Dlsal lowance 
of Costs. 

r/10 LrJ)er rt R1tback , Atto,·neys for Plaintiffs-
Appellants. 

TA K E KOTICE that the defendants -respondents 
\vill app ly to th e Court of E rro rs and Appe a ls, at 
Trenton on rl'uesday, May 17, 1938, or as soon 
thereafter .as counsel can he hcnr<l, for a disallow-
n.nce of costs taxed in the above matter, or in the 
alter native, for an drdcr that costs ab ide the 
event, on ih e ground that the reversal of tho judg-
ment be]O\v was dne to a mistake made by the 
trial judge and does not finally determ ine any 
issue between the part ies . As a basis for sai<l 
motion defendants- Tcspon<lcuts will rely on the 
opinion of the Cour t in th e above entitled cause. 

SIMON M. SELEY, 

Attorney for Defendants -Respondents. 

Serv ice of the within Notice is her eby acknowl-
edged this 7th day of }fay, 1938. 

LEDER & RvBACK, 
Attorneys for Plaintiff-Appe llant. 
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Order. 
(Filed June 1, 1938.) 

NEW .JERSEY COURT m' ERlWRS 
AND APPEALS . 

No. 76, October riierm, 1937. 

HARVEST ER Bun ,nTNG AND LOAN 

AssocTATTOK NEWARK, N .• T., 
Plaintiff-Appellant, 

vs. 

HANA ELBAt:J.I and SrMoK 

ELBAUM , 

Defendants-Respondents. 

On Motion for 
Disallowance 

> of Costs. 

Order. 

I 

r:t1his matter having come on to be heard on 
motion for <lisallowance of costs , or in the alter-
nati vc, for an order that costs abide the event, 
and the court having considered the briefs of 
Simon M. Seley, of counsel ,vith respondents , and 
Leber & Ruhack, of counsel with appellant; 

It is thereupon on this 23rd day of May, 1938, 
ordered that the taxed costs be struck and it is 

10 

20 

further ordered that costs on appeal in this cause 30 
sha ll abide tbe event. 

Entered June 1st, 1938, on motion of 

SIMON M. SELEY, 

Attorney for Defendants -Respondents. 

40 
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Order. 

J<]SSJ<]X COUN'l'Y ClJWIJIT UOURT. 

llinvRsT1m BurLDING & LOA x I 
AssocrA TIOX O:F NEWAR K , N. J., 

a New Jersey corporation, ) 
Plaintiff, 

vs. 
HANA ELBA UM and 

Sn.-10.Y ELBAL:M, 

Defendan ts. 

Action at Law. 

Order. 

P laintiff hav ing moved to st rik e the defe udaut s' 
.A.1iswer a.s sham and fr ivolous and hav ing fu rth er 

20 moved for summary judgment in favor of the 
pl:Untiff, and it appearing from an inspection of 
the record that her etofore pla intiff filed a Reply 
to said Answer, aud t.Le Court being of opinion 
tha t th<~ present motion is unseasona bly made; 

It is, on this 20th day of May, 1938, ORDER.Im that 
said motion be and the same is hereby denied ,vith-
out prejudice to it s renewal at the tr ia l of the 
action , and 

30 It ls fur ther ORD ERED that the acti on Le placed 

40 

for trial peremp tor ily on the commercia l calenda r 
for .Tune, 1938, subje et, l.10wever, to the plaintiff 's 
rig ht to move at or before the trial to strike the 
defenda nts' r ejo inde r filed herein as being both 
sham and fri volous. · 

WM . A . Sr.-nTH, 
J ndge. 
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Notice of Trial. 

Essmx COUN'l'Y CTRCUl~' COl:RT. 

Jla\RVESTER BurLDIKG & LoAK 
Assoc 1A'I'JOX OF NE\VA.nK, N. J., 
a \T cw ,Jersey corporation, 

Plaintiff, 
vs. 

HAN A ELBA UM and 
Sn.rnK ELBAu:r-.r, 

Defendants. l 

Action at Law. 

Notice of 
Trial for the 
Commercial 

Calendar. 

l'o Si-rnon 111. Seley, Hsq., Attorney of Defendants: 

Sir: 
Pu;AsF. TO TAKE NOTICE, that tho trial on the 

commercial calendar of the issue joined in this 
cause will Uc moved before said Court, in the pres-
ence of such Judge or J ustiec thereof, as shall 
then be holding said Court, on the 6th day of 
June, A. D. 1938, at the Court House, in the City 
of Newark, in and for the County of Essex, at 
ten o'clock in the .forenoon, or as soon thereafter 
as the said Court can attend to the same. This 
notice is given subject to the reserved right to 
move to strike the Rejoinder and to enter judg-
ment final for the plaintiff. 

Dated :'>fay 25th, A. D. 1938. 

Your obedient servants, 

LEBER & R lJBACI{' 

Attorneys of Plaintiff . 

Service of the within Notice of rrrial is hereby 
acknowledged thls 25th day of May, A. D. 1938. 

Sn..IOK :M. SELEY, 

Attorney of Defendants . 

10 
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Notice of Motion to Strike Rejoinder, etc. 

ESSEX comrcrY cmOUT'I' COURT. 

HARVESTER Bun,DINCJ & LOAN 

AssomATlOK OF ~ 1.EWARl{, N .• r., 
a N (l\V Jersey corporation, 

Plaintiff, 

HANA Er..nAUM and SrMON 

ELBAUM, 

Defemla uts. 

Action at Law. 

Notice or 
Motton to 

Strike 
Rejoinder, etc. 

8i nwn .!Ji. Seley, Etil/., Allorn ey .for Defendants: 
TAKE NOT WE that on Friday, th e 3rd day of 

Jnnc, 1938, at 10 A. M. (Daylight Sav ing ~rime), 
or as soon thereafter as the mat ter can be heard, 
at the Court House , in the City of Newark, we 
shall apply to the Honorable William A. Smith, 
Circuit Court J'udge, or to such other Judge as 
shall then be hearing motion s, to strike the de-
fendants' Rejoinder on the following grounds: 

1. Said Rejoim ler is sLam. 
2. Said R.ejoin<lcr is frivolous and p1·csents 

no legal answer to the matter set up in 
plaintiff's reply. 

3. Sai d Rejoinder disclo ses no matter of 
legal defense. 

TA1rn FlTR'IHER NOTTCB that in support of the 
ground of shamness we shall rely on the affidavits 
hereto attached. 

TAKE F"CR'T'H"Rn KOTIOF. that if our said motion 
is granted ,ve shall at the same time and place 
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Notice of Motion to Strike Rejoinder, etc. 

move for judgment final in favor of the plaintiff 
and against the defendants on the ground that 
the decision of said motion is decisive of the whole 
case. 

TAKE J<'Ull'l'HEn NOTTCE that at said time and 
plaee we shall also move to strike the defendants' 10 
Ans,"·er herein on the grounds that said Answer 
is both sham and frivolous , and for the entry of 
summary judgment in favor of the plaintiff and 
against the defendants . In support of that motion 
we shall rely on the affidavits of Max M. Albach, 
Herman Riecke and Nathan Perselay, hereto at-
tached. 

Yours truly, 

LF.nRR & RuBACK, 20 
Attorneys for Plaintiff. 

Dated-May 27, 1938. 

30 

40 
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Affidavit of Max M. Albach. 

ESSEX COUNTY CIRCUIT COURT. 

HARVESTER Burr,nrNo & LOAN 
AssoCTATJON o:e: N1.wA1m, N. ,J., 
a New J ersey corporation, 

Plaint iff, 
vs . 

IIAKA ELBAUM and 
Sn.ION ELBAUM, 

Defendants. 

S1'ATE OF NEW JERS~Y, l 
Cou~TY OF EssEx. 5 ss. : 

Action at Law. 

On Motion to 
Strike, etc. 
Affidavit. 

MAX M. ALBACH, of full age, being duly sworn 
accord ing to law, on his oath deposes and says: 

I am associated with Leber & Ruback, attor-
neys fot the plaintiff above named, who were also 
the solicito r s in Chancery of the sa id above named 
plaintiff in a forec losure suit where in it wns com-
plainant and the said Hana E lbaum and Simon 
Elbaum and others were defendants, in which 
suit the premises ment ioned and described in the 
within action were foreclosed. I was in charge 
of said foreclosure proceedings and am familiar 
with all the details relat ing thereto. The bill in 
sa id foreclosure cause was filed on the 20th day 
of Ju ly, 1935, in the office of the Clerk of the 
Court of Chancery, at Trenton, N . . T., and there-
after, on the 23rd day of July, 1935, I filed a lis 
pendens in the office of the Register of the 
County of Essex, as required by the statute in 
such case made and provided. I attended the 
Sheriff's sale in the said matter held on the 31st 
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Affidavit of Max M. Albach. 

<lay of Marc h, 1936 and at said Sheriff's sale and 
hefol'e the bidtling for the said property com-
menced and before the said property was actu-
ally cried off I publicly announced in th e presence 
of all bidders attending the sale that the said 
premises were being sold subject only to taxes 
11.nd assessments unpaid ancl a lien against the 10 
said premises and such state of facts as an accu-
rate sur vey would disclose and were being sold 
free of a U tenanc ies or rights of tenants in the 
prern..ises. I further announced that with the 
Sher iff' s deed would go the possess ion of the 
proper ty in question. Such announcement was 
read by me from a prepared sta tement, whereof 
Uw foJlowing is a true copy: 

"March 31, 1936. 20 
To the Sheriff of Essex County: 

Re. Harvester B. & L. Assn. v. 
Albert Hollander et als. 

The within premises are sold subject only 
to taxes nnd assessments unpaid and a lien 
against said premises and such sta te of facts 
as an accurate survey would disclose and are 
specifically sold free of all tenancies or rights 
of tenants in the property and possession wi1l 30 
be given upon delivery of the Sheriff 's. deed." 

It has been my steady practice for man y yea r s 
to present and rea<l at Sheriff's sales a statement 
of the lieus and other conditions, subject to which 
the purchaser buys and will accept title. '£his 
practice is gene ral in l!Jssex County an<l it is the 
fixed custom of the Sheriff before taking the first 
bid to ask complainant's counsel what further 
encumbrances there are. 40 
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Affidavit of Max M. Alba ch. 

The sa le was confirmed Oil April 11, 1936 and 
the Sheriff's deed was actually delivered Oil May 
5, 1936. By said last mentioned date the premises 
in question ,verc entirely vacant, the tenant Louis 
Brown, together with his wife, Agnes Brown, hav -
ing previously vacated the apartment so as afore-

10 sa id occupied by him. · 

20 

30 

40 

Before filing the bill of complaint in tJ1e above 
mentioned foreclosure action an<l again after the 
filing of the Hs pcndens , I visit ed the premis es 
in ques tion and found th e said premises entirely 
vacant and unte nant ed. 

M,x M. ALBACH. 

Swor n and subscrib ed to before me ( 
th.is_ 27th day of May, 1938. 5 

SADIE HAUSMAN, 

Notary Public of N. J. 

I 



73 

Affidavit of Herman Rieke. 

ESSEX COU:\TTY CIRCUIT COURT. 

HARVESTER BUILDING & LOAK 

AssocIATION OF NEWARK, )T •• J ., 
a New Jersey corporation, 

Plaintiff, 
vs. 

HANA ELBAUM and 
Sn.roN ELBAUM, 

Defendants. 

STATE O.li NEW JBRSEY, l 
CouNTY OF EssEx. 5 ss. : 

Action at Law. 
On Motion to 

Strike, etc. 

Affidavit . 

HERMAN Rrnrrn, being duly sworn according to 
law, on his oath deposes and says: 

I am Assistant Treasurer of the Harvester 
Bui lding & Loan Assoc iation of N e,vark, N. J., 
the above named plaintiff, and I am in charge of 
the management of the property of said Associa-
tion , including premises at No. 39 Elizabeth Ave-
nue, Newark, N. J., being the premises referred 
to in the complai nt filed in the within action en-
cumbered by the plaintiff's mod.gage, securing 
the bond on which the within suit is brought. I 
take care of the renting of the plaintiff's prop-
erty and of the dispossession of tenants there-
from and l was in such charge during the ent ire 
period of t ime her ein mentioned and referred to. 

The premises in question are a two-family 
frame d,velling house located at the above ad-
dress. The said premises became vacant in May, 
1935, the tenants previously occupying the prem-
ises having either moved or been dispossessed. 

10 
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Affidavit of Herman Ricke. 

'..rhe sai<l premises continued to 1·emnin vacant 
nnd untenanted in their entirety from May, 1935 
until September 1, 1935. On July 23, 1935, being 
the date on ,vhich I am informeU the lis pendens 
was filcrl in the foreelo sur c action then pending 
in Chancery of New Jersey, wherein Harvester 
Building & Loan Associat ion of K ewark, N. J., 
was the complainant , and Hana Elbaum and 
Simon Elbaum and others ,vere defendants, 
which foreclosure action is r eferr ed to in the 
p lain tiff's complaint filed here in, the sai U pr em-
ises were Ullin.habited nor was th ere outstanding 
any lea sehold or tenancy inte re st therein. 

Some time prior t o May 1, l!J35, the Board of 
Dii-ecion; of the Harvester Building & Loan As-
sociat ion, the pla intlff above named, pnssed a res-
olution to take possession of the property, and 
under the autho rit y o.f said re solution I took pos-
!:iE!ssion of said property for saicl Harvester 
Bttild ing & Loan As&ociation and it became 
thereby a mortgagee in possession. The tenants 
then in the said premises · were not paying any 
rent and I had them vacate ihe pr emhrns. r11here -
after, on August 22-, 19~5, bP.ing npprox.imately 
one month after the filing of the lis pendens in 
the said foreclosure pro~eedll1gs, I rentecl the 
said premises for the 1:mid Harvester Building & 
Loan Assoc ia tion, as mortgagee in pos sessio n, to 
one Loui s Brown as a monthl y tenant at a 
monthl y rent of $25.00, said month ly tenancy to 
commence on September 1, 1935. Said Louis 
Brown, toge ther with his wife, took possession of 
the said premises on September 1, 1935. 

On March 1, 1936 l served a one month'i:; notice 
terminating the tenaney between the plaintiff and 
said Louis Brown and requiring him to quit the 
said premises and to vacate therefrom on April 
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Affidavit of H erm.an Riek e. 

1, 1936. IT e actually did vacate the premises dur-
ing the first week in April, 1936. ':l1he Raid L ouis 
Brown in an affidavit verified 011 July 23, 1936 
and filed in the above entitled cau se stated that 
he moved into the premises on September 1, 1935 
and remained there unti l May 1, 1936. At the 
time of the Sheriff's sale held in the said fore- 10 
closure proce eding the Sheriff of Essex County 
was in a position to sell and did in fact sell to the 
purchaser of the said premises the full and com-
plete title to the said property, free and clear of 
any tenancies or tenancy or lease hold interest in 
the mortgaged premises. VVith the Sheriff's deed 
thereafter on May 5, 1936 delivered, there actu-
ally passed to the grantee the possession of said 
premises in their entirety, tl1e said premises be-
ing then entirely vacant and untenanted. 20 

Sworn and subscribed to before me ( 
this 27th day of May, 1938. S 

SADIE HAUSMAN, 

Notary Public of N. J. 

30 

40 



10 

20 

30 

40 

76 

Affidavit of Nathan Peraelay. 

ESSEX COUNTY cmcurr COUR'l'. 

HARVESTER BUILDING & LOAN 

ASSOC IATION OF NEWARI{, N .• J. 
a N cw J crsey corporation, 

Plaintiff, 
vs. 

HANA ELBAUM AN"D 

Sn,rnN ELBAUM, 
Defendants. 

STATE OF NEW JERSEY , l 
Cou ~TY OF EssEx. 5 ss.: 

Action at Law. 

011 Motion to 
Strike, etc . 

Affidavit. 

NATHAN PERSET..AY, of full age, being duly sworn 
according to Ia-w, on his oath deposes and says: 

I am the Secretary of Harvester Building & 
Loan Association of Newark, N. ,"J., the plaintiff 
in the above entitled ·action, and I am acquainted 
with its business and fiscal affairs. 

Said Association is possessed of the cause of 
action for the deficiency set forth in the complaint 
filed by it in the above action. It is the holder of 
the bond dated January 8, 1926, made unto it by 
the defendants, Hana Elbaum and Simon E lbaum, 
condit ioned for the payment of the pr incipal sum 
of $14,000. with interes t at 6% per annum. The 
payment of said bond was collaterally secur ed by 
the mortgage mentioned in the complaint herein, 
which mortgage was foreclosed by suit in the 
Court of Chancery of New J ersey , wherein a li1inal 
Decree ,vas entered on January 9, 1D36i adjudging 
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Affida1;it of Nathan rersclay. 

there was due on said bond and mortgage the sum 
of $14,268.94 1 together with interest from Decem-
ber 26, 1935 and the taxed e.osts of said suit 
amo unting · to a further sum of $341.94. 

By virtue of a .writ of fi. fa. directed by sa id 
Dec r ee to be issued the mortgaged premises were 
sold at pub lic sale on March 31, 1936 for the snm 10 
of $100. ,vhich sa le was thereafter on April 11, 
1936 confirmed by the Order of the Chancellor of 
the State of ~ew J crsey. 

On said date of sale there was due to the plain-
tiff herein on said bond the following sums: 

Amount adjudged by the Decree ... $14,268.94 
Tnterest on Decree to date of Sher-

ifr's sale ........ . 225.91 
rraxcd costs .. . 341.94 20 
Interest on taxed costs ... 
Sheriff's fees 

4.28 
67.34 

$14,908.41 

After crediting against the foregoing indebted-
ness the sum of $100. realized at said Sheriff's 
sale there remained due from the defendants to 
the plaintiff on said bond the sum of $14,808.41. 
No part thereof has been paid and there is dne 30 
on Raid bond from the defendants to the plaintiff 
on the day of the making of this affidavit the afore -
mentioned indebtedness of $14,808.41 together 
with interest at 6% per annum computed from 
}forch 31, 1936. 

There are no ' credits, set-offs or counterclaims 
against the forego in g indebtedness to which the 
defendants may be enti tled and the full indebted-

40 



10 

20 

30 

40 

78 

Affidavit of Nathan Perselay. 

ucss of $14,808.41, with interest to be computed as 
afo rcsai<l, is justly due and owing. 

KATHA~ PERSELAY. 

Sworn and subscribed to before me ( 
this 27th day of llf ay, 1938. \ 

LYD TA M. SBAMAN, 

i\ohny Pu blie, State of New Je rsey. 

(Seal) 

Service of the within K otic~ of Motion is hereby 
acknowledged this 27th day of l\fay, 1938. 

S1MON M. SF.LEY, 

Attorney for Defendants . 
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Reply Affidavits on Motion to Strike 
Rejoinder, etc. 

Affidavit of Agnes Brown, 

ESSEX COU:!1'Y CIRCUIT COURT. 

lIARVESl' .Klct Bun.DING AKD LOA N 

AssoCJATTO'K OF ::fEw.-urn:, ::-.r. J. 
P ia i ntiff -Appellant, 

vs . 

HANA ELBAL'M A),ID 

SIMON E LBAU M , 

Defendants -Respondent~. 

STATE 0.1:' NEW JF.RSEY, ( 
Cou .NTY OF EssEx. ss . : 

Action nt La w. 
Repl y Affidavit 
On Motion to 

Strike 
Rej oinder, etc. 

AONES BROWN, of full age , being du ly S\VOrn 
according to law, upon her oath depose s and says : 

I have read the affidavit of Herman Rieke Jiled 
in suppo rt of this motion. As stated th ere in my 
husband and I rente<l the pr emise s at 39 El izabet h 
Aven ue, Newark , New J er sey, from Mr. Riekt! on 

JO 

20 

or a bout August 22nd, 1935, for $25.00 per mont h, 30 
our tenancy to commence on Sept ember 1st, 1035. 

On Septcm her 1st, 1935, I moved into the apart -
llH:mt with my hu sband , Loui s Brown , and my chil-
dren. 

I deny the sta tement made by :\1:r. Rieke that 
he served a one mont h notic e to quit on Marnh 1st, 
1936. Such a notice was served on us but not unti l 
the early part of Apri l, 1936, a shor t while befor; 
!,aster. At that time Mr. Riek e delivered the 
not ice to us but told us not to pay any attention 40 
to it . · 
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Affidavit of Sim,rn1, l!Jlbawm. 

However, we decided to move and actually va-
cated the apartment on or about May 1st, 1936. 
We paid rent for the apartment to the Harvester 
Building and Loan Association to and including 
the month of Apri l, 1936. 

Subscr ibed and sworn to before 
me this 3rd day of Jun e, 1938. 

BE.YJAMTY L. STERN, 

AGNES BROWN. 

Au Attorney at Law of _:.lcw Jersey. 

Affidavit of Simon Elbaum. 

J;;SSEX COU)l'TY cmcuIT COURT. 

HARVESTER BUILDING AND LOAN 
.A.ssocrATIOK OF NEW!\RK, N. ,J. 

Plaintiff-Appellant , 

vs. 

HANA ELBAUM AND 

Action at Law. 
Reply Affidavit 
On Motion to 

Strike 
Rejoinder, etc. 

BO S rMO N E r..BAUM, 

40 

Defe nd ants-Respondents. 

STATE OF NEW JERSEY, ( 
Cou.xTY OF EssEx. ) ss.: 

SliltON ELBAUM, of full age, being duly sworn 
according to law, upon his oath deposes and say s: 
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Affidavit of Binion Elbawm. 

I am one of the defcndanfa in the above entitled 
action. My wife, Hana Elbaum, is the other dc-
f endant. \Ve were not served ,vith a suUpocna and 
ticket in the foreclosure action out of which this 
deficiency suit arises unt il November 6th, 1935. 
The subpoena was dated October 29th, 1935. 

I am informed by my attorney, Simon I\f. Seley, 10 
that I have a just and legal defense in this action 
and therefore deny that there ai-e any moneys due 
and owing from me or my wife, Hana E lbaum, to 
the Harvester Building and Loan Association. 

SIMON E L BAUM. 

Subscribed and swoi-n to before ( 
me this 2nd day of June, 1936. 5 

.BENJAMIN L. STERN, 

An Attorney at Law of New Jersey . 

20 

30 

40 
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Affidavit of Alfred R. Kemper. 

ESSEX cm:NTY CIRCUT COURT. 

HAHVJ~ST ER Brn .Dl NG & LoA::-l'" 

A~SOCTA 'T'TO:t; OF °XEWAltK,~. J., 
10 Pla intiff , 

20 

30 

40 

vs. 

HAKA Er.,BA UM and 
Sn.-roK ELB AUM, 

Defendant s. 

8TAT.E O J? ~E\V JER8F.Y,{ 
Cou NTY OF Ess "Rx. i ss.: 

Action at Law. 

Affidavit. 

ALFRED R . KRi,.rP ER, of foll 11gr, being duly 
sworn according to law, upon his oath deposes 
:,,nd says: 

T am i11 the rea l estat.e business and am asso-
ciated with the firm of Alb ert }f. Greenfie ld & 
Co., rea lt ors. My work cons ists of managi ng, ap -
pril.i£-lng-nnd sell ing renl estn tr irnd T nm fami li ar 
with market conditions and market values of real 
esLat.e in Xewark and vicinity. 

I am informed that, at the tim e of 1·hc forec lo-
sure sa le in the ahove matter , a tenan t named 
B rown, who was not a pa rt y to the fo reclosure, 
was in possess ion of oue of ihe c:1partm ents in the 
property , that he wm; a montll ly tenant, tha t a 
not ice to quit on i\ pril 1, 1936, the day foll owing 
the SherifPs sale, had been ser ved upon him, 
tlint an announcement ,vas mad e nt the Sheriff 's 
sale that the prem ises were being sold free of 
tenancies and tha t possession would be delivered 
with the deed . It is my opiuiou as a rea l estate 
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Affidavit of Alfred R. Kemper. 

expert thal the occupancy of the mortgaged 
premises hy Drff\Vn did affect the vendible value 
of the property on the da te of ihe sale1 for the 
following reasons: 

1. 'l'he section of E Ji:;,;abeth Avenue in whieh 
th is property is located is develop ing into a pure- 10 
ly business neighborhood. It is lik ely that many 
prospective purchasers of the premises in ques-
tion ,vould desire to convert tlwm in business 
propr.rty and hence would require immediate and 
complete possession. 

2. The failure to cut off an in teres t in the 
premises by foreclosure , no matter how small 
tha t in teres t may be, is an abso lu te deterrent to 
careful bidders. ~'hilc it is true that in this 20 
case i t might have been possible to evicl the ten-
ant speedily and simply, it ,vas also possible that 
tro ublesome litigatio n would arice if he should 
prove recalcitrant. Intelligent real estate bid-
ders avoid buying lawsuits. 

:1. The announcement at the sale, in my opin-
ion, was of little importance. Some people, recog-
nizing it as an unusual anno uncemen t, might 
thereby scxml trouble and be further deterred 30 
from bidding. 

ALFRED K.EMPER. 

Subscribed and sworn to before ( 
me this 12th day of May, 1938. j 

BENJAMIN L. STERN, 

An Attorney at Law of 
New ,Jersey. 

40 
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Order Striking Out Rejoinder and for 
Entry of Judgment. 

ESSEX COUNTY CIRCUTT COURT . 

HAHVESTF.R TI-cTLDING & LOAN 

AssocIATIO)I" m· NEWAH.K, N. J., 
a ~ew J"ersey corporation, 

Plaintiff, 
vs. 

HAN A ELBAUM and 
S1MO"-'T ELBAUM, 

Defendants. 

Action at Law. 

On Motion to 
Slrike 

Rejoinder and 
to Enter Final 

Judgment. 

Order Striking 
Out Rejoinder 
and for Entry 
of Judgment. 

'J..11.tis matter coming on to be heard in the pres-
ence of Meyer E. Ruback, Esq., of Leber & Hu-
back, attorneys for the plaintiff, an<l Simon :M. 
Seley, Esq., attorney for the defendnnts, and upon 
plaintiff's notice of motion to strike defendants' 
Rejoinder on th e following gro uuds, viz: (1) that 
said Rejoinder is sham, and (2) thn.t snid Rejoin-
<ler is frivolous and presents no legal answer to 
the matter set up in plaintiff's Reply, and (3) 
that said Rejoinder discloses no matter of legnl 
defense; and the Court havin g read and consid-
ered tbe plaint iff's affidavits in support of said 
mot ion and the defendants' afil<lavits ftled in op-
position thereto, and being of opinion that said 
Rejoinder is sham and frivolous and presents no 
legal answer to the matter set up in plaintiff's 
Reply and disclo ses no matter of legal defense; 
and it further having been alleged in plaintiff's 
Heply and established by plaintiff's affidavits that 
at the sheriff's vendue held on March 31, 1936 
and before the bidding commenced ihe plaintiff 
caused an announcement to be read to all bidders 
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Judgment Record. 

ESSEX COUNTY CIR.CCI'!' COUR'l'. 

71097. 

TTAnVESTER Bu1LDINO AND LOAN 

Assoc1ATION oF N EWAnK , N. J. 
a N cw Jersey Corporation, 

Plaintiff, 

HAKA ELn ,,ul\I and SnrnN 1£LBAUNI, 

Dcfendnnts. 

,Juclg·ment E·ntcrcd .June 7, 1938 . 

Act ion at Law. 

On Order 
Striking Out 
Re joind er By 
Order of tlrn 

Court. 

Damage 
ln t. 
Costs 

. . . . $14,808,4 l 
1,939.89 

89.63 

Total ............... $16,837.92 

,JunaE "\VrLLI A.\l A. 8J.ffl'H. 

!,eher (C: Ru.back, A ttys . of Plaintiff . 

10 

20 

rrh is Act ion c.amc before .J udg-e Wi lliam A. 30 
Smith on motion ;it the Essex Oin:uit Court Oll 

June 6, 1938 . 
.ilfotion being ma.tle to strike defendants' ]fo . 

joincler on the followiug -ground s, viz: (1) that 
sa id Rejoinder is sham and (2) that said He-
joi nd er i~ frivolom; nnd presents no legal answer 
to the matter set up in plainLiff's reply and (3) 
tlw t said Rejoinder discloses no matter of l~gal 
clefern;:e. 

40 
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,/ udgm,ent R ecord . 

rl'lie Court Lliereupon Order that t he defend-
ants' Raid Rejoinder be and the same is hereby 
st ricken out as sham and frivolous . 

VVhereupon it i s adjudged that judgment bi~ 
entere d in favo r of the plaint-iff Harvester .Build-
ing and Loan Association, of Newark, N. J . a 
New Jersey coq )oraiion aud against the defend-
ants Han a 11~]baum and Simon Elbaum for the 
sum uf Fourteen Thou sand Fiight Hrn1dred ~i glit 
Dollar s an<l J:t7 01·ty-o n e Cents ($14,808.41) with 
interest thereo n compute<l at 6% per nnnum from 
i\l arc h :n, 1936 amountin g to thu further sum of 
One Thou sand Nine .Hundr eJ Tb irLy-nine Dol-
la rs and E igh ty-nine Cents ($1,939.89) maki ng in 
all as damages th e sum of Sixteen ~rhousaud 
Seve n Hu n dred _ll'orty-eigh t Dollars and Thir ty 
Cen ts ($ 16,748.30) and eosts 1axe<l at Eighty-nine 
Dollars and Sixty-three Cents, making iu th~ 
whole ~Le ::;um of Six teen T housand .l.Dight Hun -
dred Thirty-seven Dollar s and Ninety-t hr ee Cents. 

CHA.RL.1£S vv. l! AKI{ l~H, 

J. 

)Jotice of Appeal filed .Jm rn 2G, uJ;,8, 
.Judgment signed June 6, 1938. 

JUdgment ente r ed .J unc 7, 1938. 

Book 128, page 464, C. C. J ·u<lgmcnts. 
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Order Striking Out Rejoin der and for 
Entry of Judgm ent . 

present thnt the mortgaged prem ises would be 
sold free of all tenancies or rig·hts of tenants in 
the property and that possess ion would be given 
upon the deli very of the sheriff's deed, and that 
wheu said deed was delivered by the sheriff to 
the 1mrcha ser on 11:ay 5, 1936 there was delivered 
therewith actua l and full posse ssion of the entir e 
mor tgaged premises so sold at the sher iff 's sale, 
sai<l pre mises having been previously vacated by 
the tenant, Brown, and the foreg oing facts not 
being denied or controver ted by the defenda nts' 
affidavits on this motion: 

It is, on this 6th <lay of Ju ne, 1938, ORDERED tha t 
tl1e defendants' sai d Rejoinder be and the same 
is hereby strick en out as sham and fri volous; and 
the Cour t's determ ination on the question s ra ised 
by said pleadings and affidavit s being decisive of 
the whole case , 

It is further ouDERED that judgment final be 
entered in favor of the plaintiff, Harvester 
Building & Loan Association of Newark, N. J., 
and aga ins t the defendants, Hana Elbaum and 
Simon Elbaum, for the amount esta blished by the 
affidavit of Natha n Per selay, pla intiff' s secretary, 
filed herein, vi½., for the sum of $14,808.41, wiih 
inte rest thereon comput ed at 6% per annum from 
March 31, 1936, am ounting to the furth er sum of 
$1,939.89, making in all as dama ges the sum of 
$16,748.30, and costs to be taxed. 

WM. A. SMITH, 
Circuit Court Judge. 

10 

20 
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40 
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Conclusions. 

ESSEX COUNTY CIRCUI'.1' COUH'.l'. 

lTAnVRSTEn B r n,mNG ANn LOAN 

Assoc I A'IIO:.'f OF NmYARK, N. J., 
10 a corporatio n , 

Plainti.fT, 
vs. 

H AN A. F,L BATnf and 
S rMoN F.LRAITTf, 

Defendant s. 

Action at Law. 
Conclusions. 

On mot ion to s{rike rejoinder ru1d for sum-
20 ma.ry judgment. 

30 

40 

LEBER & RuBACK, attorn eys for the plaintiff. 

SIMON J).f. SELEY , attorney for defendants. 

"\VTLLIAM A. SM IT H, Circuit Court Jud ge : 
This is an actio n at law brough t by a firs t 

mortg;agee Lo r ecover a defici ency on a bond se-
cure d hy a mortgage on real estate afLer foreclo-
sure of the mortgagP-, the suit being in stitute d 
against the makers of the mortgage, ,vho are 
Hana l!;llmum and S imon E lbaum. The def end -
an ts have am:wercd th e complaint nnd admit all 
the allegations there of except that there was any-
thing due tl1e pla intiff. They set up, howev~r, 
one sepa raie <lefem;e. Tl1is defe use is that pr ior 
to the filing of the foreclosure bill Louis Hrown 
and Agnes Rrown were tenants in posseesio11 of 
the mortgaged premises and were not made par -
tic~ to the foreclosure suit. 
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Condu s-im1,s. 

The effect of th is failure m:; a defense is stat ed 
in the answer as follows : 

"The compla int in the above entitled mat -
ter iti, therefore , improper ly broug·ht and 
filed in law for the reason that the plaintiff, 
Harv ester Building aml Loan Association of 10 
Newark, as complainant in the foreclo sure 
action, failed and neglected to mak e Loui s 
Tir own and Ag-nes Brow11, the tenants as 
afor ementioned, parties lo ihe for ec...4osuro 
pro ceedirig with the result that their lease-
hold, intere st and cstntc in the mor tgaged 
premises was liberated from the effect of 
the for eclosure decree and their right s were 
not cut off or debarred thereb y ; and with 
1hr. fur ther re sult that the sta tute in such 20 
case made and provided (3 Comp. Stat. 3421; 
P. L. 1933, p. 172) which require s that 1hr. 
owner of a ·bond and mortgage must first 
P-xhaust his security before undertaking to 
sue on the bond, has not been complied with, 
and with the fur ther result that the fore -
closure sale was made and the purchaser 
took the mor tgaged premises subject to the 
righ ts of the existing tenan ts and subject 
to their possession of the mort gaged pr em- 30 
ises and for said rea sous there is no cause 
of action for a deficiency as alleg ed in the 
bill of compla int herein. '' 

It will be observed that the answer did not 
r a ise any defense ihat ihe existence of the ten-
ancy and the possession of the tenants deterred 
bidders or otherwise adversely affected the veud-
ible value of the properly at the time of the !orc -
dosure sale. · 40 



JO 

20 

30 

40 

88 

Conc!Atsions. 

A motion was mad e befor e a circu it cou rt j udge 
to strike out the answer on the gro und that it 
presented no legal defen se and was sha m. ~l:he 
motion ,vas supported by affidavits and the de-
fendant also submi tted afficlavils on the motion. 

The undisputed fad s on this motion ,vcrr- that 
ihe plaintiff as mortgagee had tak en µossessi on 
of the mortgaged premises pr evious to the com-
mencemen t of the forec losur e; that nll tenants 
had vacated the premi ses previous to the com-
mencement of the forec losur e, and tha t the pre m-
ises were vacant at that time and at the time of 
the filing of the forec losure lis pendens, which 
was on Jul y 23, 1935; that the tenants Brown 
moved in on Sep tember 1, 1935 and held posses-
sion as month ly tenants under the mortgagee in 
possesssion. The defendant's alfoia.vit sho\ve<l that 
the tcHants moved out on May], 1930,although the 
right to remain there that long was disputed, 
as the plaintiff claimed a notic e to vaeatc serve d 
::.\farch 1, 1936 requiring the tenants to vacate 
on Apr il 1, 1936. 

lt was also undisputed that at the sheriff' s 
sale held March 31, 1936 it was announced tha t 
the pr emises were sold fr ee of all tenanc ies or 
rights of tenants in the pro perty, and that tl1e 
right of possess ion would be delivered on the 
delivery of th e sher iff's deed. rl'h c sa le was con-
firmed Apri l 11, 1936 and deed deliveI"ed }fay 5, 
1936, afte r the tenant had moved oul. 

The moti on to str ike the answe r was, however, 
denied by the Cour t, holding it was contro lled 
by the decision of the Court of Errors and Ap-
peals in Itali an Bu·ilding and Loan Association v. 
Liot ta, 117 N. J. L. 467. (No appea l, of cour se, 
could be taken from thi s deci sion on the mot ion 
to strike the answer, so the defendant filed a 
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Conclusions. 

reply denying the allegations conta ined in the 
separate defense that the tenants Brown were 
ln possession of the mortgaged premises prior 
to the commencement of the foreclosure hut were 
put ln possession by the plaintiff' as mortgagee 
i.n possession after the commencement of the 
foreclosure.) 10 

rrhe reply also set up the termination of the 
tEmants' right to poss8ssion as of April 1, 1936 
pursuant to a notice to vacate served on March 
1, 1936; and also se t up the announcement made 
at the sheriff's sale heretofore referred to. 

rrhe final paragraph of the reply also alleged 
that at the time of the sheriff's sale neither the 
vencliblc value of the mortgaged premises nor 
the bidding therefor was in any way lessened 
or affect<~d by the circumstances of the tenancy. 20 

Following the filing of the reply the defend-
ant moved before the Cin miL Court to strike out 
the reply on the groun<l that it ,vas sham and on 
the ground that it was frivolous, and to enter 
summary judgment, basing the motion on the 
affidavit filed on the motion to strike the answer. 
r11hc Circuit Court granted the motion to strike 
out the reply and ordered the entry of final judg-
ment for the defendan t s, holding tha t the Liotta 
case hereinbefore referred to controlled ancl pre-
cluded a recovery in the action. 

A 11 appeal was taken from the determination 
of this Court, and the Court of Errors and Ap-
peals in the case of H arve-ster Bidld,ing and Loan, 

"Associahon v. Elbaum-, 119 J\T. J. L. 437, reversed 
the deteTmination of the Circuit Court and re-
mitted the record, holding that the contention ·in 
the reply that the tenancy under the surrounding 
eircumstanccs did not affect the vendible value 
of the mortgaged premises by deterring bidders , 

30 

40 
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Conclusions. 

rais ed an issue of fa ct , the Court ln it s opin-
ion stating as follows: 

"Now what is the purpose or reason for 
this statutory requirement to fir st ' exhaust' 
the security compl etely 7 '\\~c believe that 
this reason is a prac tical r ather than a theo-
retical one. Th e leg islati ve inte n t, ns -in-
terpre ted by t11e conr b,, slwws a desire th ai 
the mortgagee be fir st r equired to squeeze 
hi s security dry by securin g the very best 
possible pric e for it at lhc sher iff's sa.le. If 
this is done , the prop er ty has been 'e x-
liauste d ' and th e mor tgagee may tlum pro-
ceed on the bond fo r ihe Ueficiency .. . 

"Therefor e i t may he snicl that the mort-
gagee did exhau .st l1is security in compliance 
with the statute if he can show th at the ap -
parent encumbranc e which remain ed up on 
the premises at th e t imr, of the sale, unaf-
fect ed by the foreclo sure dec1·ec, was of such 
n, nat ure that it did not pr ejudice the sale 
by deterring bidd ers nor lesse11 the vendib le 
value of the mor tgag ed pr cmi sPs by depriv -
ing a purcha ser of l1is right of possession 
under h is deed, or other wise." 

Aft.er tl1e r ever sal of th e Circui t Cour t and 
afi er the rem itti ng of the record the defendant s 
filed a rejoind er admi t ting the da tes as alleg0d 
in the reply as to the filing of the bill of com-
plain t lis pendens and the date of the sher iff 's 
sale and the confirmatio n and delivery of deed, 
and also admi t ting that the premises were let 
to Lou is Brown on Augu st 22, 19a5, which is 

, after the commencement of the for eclosure; and 
th e rejoinder denied all other all egation s of para-
graphs 2 and 3 of the reply. 
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Conclusions. 

Motion is now made based on affidavits to 
strike out the rejoinder as sham, as frivolous, and 
as presenting no legal answer to the matters set 
up in the plaintiff's reply, and also as setting up 
110 matters of legal defense . Notice was also 
given that the plaintiff would move for final judg-
ment on the gronnil that the decision on the mo- 10 
tion would he decisiv e of the whole case, and 
notice was also given that the plaintiff would 
move to strike out the answer on the ground that 
it was both sham and frivolous, and for entry of 
summary jndgmcnt. 

I fake it that i f my determination on this mo-
tion is decisive of the whole case and there is no 
issue of fact involved I may direct summary judg-
men t. The defendant has filed affidavits in re-
sisting the plaintiff's motion. 

In so far as the tenancy is concerned, the de-
fendant does not dispute the fact that the tenant 
was a monthly tenant holding under the mort-
gagee and that bis tenancy commenced on Sep-
tember 1, 1935. rrhe affidavit denies the service 
of a month's notice to quit terminating the ten-
ancy as of April 1, 1936, but admits the fact that 
the tenant vacated the premises on or about May 
1, 1936, the sheriff's deed having been delivered 
May 5, 1936. 

No denia l is made by the defendants ~n their 
affidavits as to the fact that at the sheriff's sale 
an announcement was made that the premises 
wo11lci be sold free of the rights of tenants and 
delivery of possession would be made on delivery 
of the deed. I take it, therefore, that there is no 
issue of fact raised with regard to the fact th_at 
this announcement ,vas made, and will accept it 
as true that it was made. 

20 
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40 
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Conclusions. 

The defendant s' affidavits allege tha t th e sub-
penas in the foreclosur e sui t were not issued 
until aft er the tenant took possession. The only 
other matter set up by the <lefensc is an affidavit 
of one Alfred R. Kemper, who says he is in the 
real estate busine ss and claims familiarity with 
market conditions and values in Ne wark arnl vi-
cini ty . The affidavit the n stat es as follows: 

"I am inform ed that at t11e time of the 
foreclosure sa le in th e above matte r a tenan t 
named Brown 1 who wns not a party to the 
foreclosure, was in possession of one of t11e 
apartmen ts in the prop ert y ; that he was a 
month ly tenan t; that a not ice to qui t on April 
1, 1936, the day following th e sheri ff's sale, 
had been serv ed upon him; that an announce -
ment was made at th e sher iff' s sa le that the 
premises were being sold fr ee of tenanc ies, 
and that possession ,vould be delivered with 
the deed. It is my opinion a s a rea l estate 
expert that the occupancy of ihe mortgaged 
premises by Brown djd affect the vendible 
value of the prop erty on the date of the sale 
for the following reasons: 

"1. The sectio n of Elizabeth Avenue in 
which th is property is located is developing 
into a purely business neighborhood. lt is 
likely that many prospective purc hasers of 
the pr emises in question would desir e to con-
vert them into business pr operty and hence 
would requ ir e immediate and complete pos-
sessio n. 

"2. The failu re to cut off an inte r est in 
the premises by foreclosure, no matter bow 
small that inter est may be, is an abso lute 
deterrent to careful bidder s. While it i s true 
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that in this case it might have been pos sible 
to evict the tena nt speedily and simply, i.t was 
also possible that tr oublesome litigation 
would ar ise if he should prove recalcitrant. 
Intelligent rea l esta t e bidders avoid buying 
law suits. 

'' 3. rl,he announcement at the sale, in my 
opinion, was of little importance. Some 
people, recognizing it as an unusual an-
nouncement, might thereby scent tr ouble and 
be further dete r red fro m bidding .'' 

lt will thus be seen that in oppos ition to the 
contention of the plaintiff as ra ised in the r eply, 
neither the vendible va lue of the prc~mises nor the 
bidding therefor was in any way lessened by the 
circumstances of the tenancy. No facts arc pre-
sented by the defendants that any bidder or bid-
ding was deterred by the circumstances with re -
gard t.o the tenancy or the possession of the mort. 
gaged premises, the conten tion merely being· thnt 
the real estate expert's opin ion is that the occu-
pancy of the premises by Brown did affect the 
vendible value of the property on the date of the 
sa le, and he gives his reasons therefor . 

It is my view that the announcement at the sale 
was sufficient to dispose of any effects that the 
possessio n by a monthly tenant might have-a.ny 
deterring cffcd on bidder s or any effect of lessen-
ing the vendib le value of the mortgaged prem-
ises at the date of the sale. I do not think expert 
testimony would be admissible to say that a. bid-
der would be deterred by the presence of a tenant 
in the property where the purchaser would re-
ceive the -property free and clear of sucl1 tenancy 
and woulU obtain possess ion of the property on 
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the delivery of th e deed . He could rely on the 
announcement at th e sale and would not be 
oblig·ed to carry through hi s pur chase if posses-
sion wa s not deliv ered to him on delivery of the 
deed. 

It is also my view that the opin ion of a r eal 
esta te expert as to th e effect that the fact that 
there was a tenant in possess ion at the t ime of 
the sale would have upon th e biddin g does not 
raise an issue of fact. \ ¥ here the facts am not 
in disp ute, as here, as to the cir cumstan<'es sur-
rounding t.hE} sale , it is for the Cour t to say 
whether or not the vendibl e va lue of the property 
was affected or whether or not the biddin g would 
be deterred . Certain ly the Cour t could not sub-
mit to a ju ry for their determination as an issue 
of fa ct testimon y pro and con of real estate ex-
pert s as to th e effect on the vendibl e va lue of the 
property and dete rring bidder s therefor on a sa le 
thereof of the exi stence of a monthly tenancy of 
th e property where the pur chaser would r eceive 
the possession of th e property on the delivery of 
the sheriff's deed. I therefo re cannot sec that 
there is any disput ed issue of fact to submit to a 
ju ry; and the motion of th e plaint iff sho uld be 
gr anted. 

In thi s determination I am mindfu l of the fact 
that the opinion of the Court of Errors an d Ap-
pea ls in this case in reversing the gra ntin g of the 
j udgment for the defendants states : 

"We are of the opinion tha t they (aUega-
tion s of the reply) ra ised an issue of fact as 
to whether the presence of th is tenancy und er 
the surrounding circumstance s did affect the 
vendibl e value of the mortgaged prem ises by 
det err ing bidders. '' 



Conclusions. 

But the matter is in a different position pre -
sented now to me than it was as pres ented to th e 
Couri of E rr ors and Appeal s. Since ihc deter -
mina tion by the upp er court a rejoind er ha s been 
filed to the r eply which, under the affidavit sub-
mitted, docs not raise an issue as to any fact 
which might be in dispute but merely sets for!h 10 
an opinion of a real estate expert as to the effect 
that the tenancy would have upo n the vendible 
value of the propert y and tbe bidding at the sale. 
This, as I have stated, I do not think raises an 
issue of foct t"o submit to a ju ry . 

It is also my view that a tenant who hofrls hi s 
tenancy under: a mortgagee in possessi on Jms no 
gre at er ri ghts than the mort gagee, and the fore -
closur e decree terminat es the said tena nt's right 
in the property, and he is subject to be eject ed by 20 
writ of assistance issued in the foreclosure pro -
ceedings, and the purchaser under the sheriff's 
sale may be put in posse ssion of the property. 
August 11, 1908. 
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Notice of A ppeal and Grounds of Appeal. 

ESSF.X COU)ITY CIRCUI'r COURT. 

HARVE8TER BUILDING & Lo AN 

As~oc:1Ano~ o:F NEwAnK, N. J ., 
a New Jersey corporation, 

Plaintiff , 
vs. 

HANA ELBAUM: and 
SrMON E L B,\.'C"M, 

Defendant s. 

1'u: Leber & Ruback , Esqs., 

Action at Law. 

Notice of 
APJieal and 
Croundsot 

Appea l. 

20 Attorneys for plaintiff: 

Please take notice that the defendants appeal 
to the Court of Errors and App eals in the last 
resort in 1111 causes in New Jersey, from the whole 
of the judgment and order entered in this cause, 
to wit: 

1. Order entered in this cause, dated ,Jnne 6, 
1938, and filed June 7, 1938, striking out the de-

~O fondants' rejoinder as sham nnd frivo lous and 
furth er ordering that judgm ent final he entered 
in favor of the p lain tiff and against the defend-
ants in the sum of $16,748.30, plus costs to be 
taxed. 

40 

2. The final judgm ent in lhiij cause entered on 
June 7, 1938, in fav or of the plaintiff and against 
the defendants in the sum of $16,748.30, plus 
costs to be taxed . 
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The grounds of said appeal are: 

(1) 'T'he Circuit Court erred in ho1ding that 
defendants' rejoinder was sham. 

(2) The Circuit Court erred in holding that 
defendants' rejoinder was frivolous. 

(3) The Circuit Court. erred in striking de-
feudanhi' rejoinder as sham and frivo-
lous. 

(4) The Cirnuit Conrt erred in holding that 
its determination that defendants' re-
joinder was sham and frivolous and 
should be struck as decisive of the whole 
case. 

(5) The Circuit Conrt erred in entering-
jndgmcnt final against defendants and 
refusing to permit the said cause to be 
submitted to a jury. 

(6) The Circuit Court erred in rendering 
judgment final against the defendants 
and in favor of the plaintiff. 

(7) The Circuit Court erred in denying to 
defendants a trial on the merits of the 
facts presented by their pleadings. 

(8) The Circuit Court erred in holding that 
there was no issue of fact, necessary to 
be submitted to a jury, raised on the an-
swer and reply. 

(9) rrhe Circuit Court erred in refusing to 
follow the oplnion and judgment of the 
Court of Errors and Appeals in this 
cause with respect to the cxistencC of 
an issue of fact upon the ans-,v·er and 
reply. 

20 

30 

40 



10 

20 

30 

40 

98 

Notice of Appeal and Grounds of Appeal. 

(10) r:i;he Circuit Court entered judgment 
filrnl against defendants without due 
process of law. 

SnrnN M. SELEY, 
Attorney for and of Counsel 

with Defendants. 

Dated: June 23, 1938. 

Serv iee of the within Notice and Grounds of 
Appeal is aclrnmvledged this 23rd day of June, 
1938. 

LEBER & HUBACK, 

Attorneys for Plaintiff. 
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SHBHIFF's DEED. 

'J'o a.tl pl?rsons to uhom these pres ents shall come, 
or whom they nwy concern: 

I. JAMES A. M.cRm,L, Sheriff of the Connt:v of 
Essex, in the State of New Jers ey, seHd Greeting-: 

\V H.l!]REAS on the 18th day of J anuar y, in the 
year of our Lord, One Thou sand ::,;Jinc Hundre d 
and Thir ty-six, a cer tain writ of fie r,i facias ,vas 
:issued out of the Court of Chancer y of the State 
of New Jersey, directed and delivered Lu me, 
James A. McRell , then and still being Sheriff of 
the said County of Essex and ,vhich said writ is 
in thr words or to the effect follo,ving, that is to 
say: 

WrrRRRAS on the 9th day of January, in the y ear 
of our Lord, Nineteen Hundred and rrhir ty-six, 
by a certain decree made in our C01ut of Chan -
cery before our Chancellor flt Tren ton, in a cer-
tain cause the rein depending, wherein Harvester 
Building & Loan Association, of the City of ~e,Y-
ark, Kew Jerse y, a Nc,v ,Jers ey corpora tion, is 
complainant and Albert Holl ander and Nettie 
Hollander , his ,vife, Hana Elbaum and Simon 
Elbaum, her husband , Samuel lf1. Leber, Trustee 
of Guardian Trust Company of N cw , .Jersey in 
Liquidation, aJ1d Long Branch Banking Company, 
a corporation, are defendants, it was ordered, 
adjudged and decreed that cer ta in mortgaged 
premiseR with the appur tenances in the hill of 
complaint in the said cause particularly set forth, 
and descr ibed that is to say : 

Ar.L the following tract or pa reel of land and 
premises hereinafter particularly clescriLed, sit -
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uate, lying and being in the Ciiy of Newark, in 
the County of Es sex and State of New Jer sey . 

BEmNNJ~G in the weste r ly line of JD!i7,abcth 
Avenu e at a point th erein dist ant 475 feet south-
erly along Lhe same from the intersectio n of sa id 
line with the south erl y line of Cliuion Aven ue; 
from the nce runni ng westerly nt ri ght angl es to 
Elizabeth Avenue 125 feet; then ce south erly pa r-
p.llcl with Elizabe th Avenu e 25 feei; ihence east -
erly and paralle l with the fin; t course 125 feet to 
sa id line of E lizabeth Avenue; thence northerl y 
along ihe same 25 feet to the point of BEGINXING . 

BE I NG the same premise s conveyed to th e sai d 
Ha na l£lbaum by deed <lale<l Janu a ry 8th, 1926. 

TOG ETHE R with all an d sing ular the r ights , lib-
cr tici:-, privilegc8, hercditame nis auc.l appurte -
nance s there unto belonging or in anywise nppc r -
taining, and the rever sions and r emainder s, rent s, 
issues and profit s th ereto, and also th e es ta te, 
r ight, t itle, int ere st, use, prop erty, cla im and de-
mand of the said defendnnts, of, in, to and out 
of the same, be sold, to pay and sat isfy in th e 
first place unto the said complainant, Harvester 
Buildi ng and Loan Assoc intion of Kcwar k, Ne w 
J ersey, a ~ew J ersey co1:poration, the sum of 
Fourteen rrhousand 'r wo Hundred and Sixty -
eight dollar s and Ninety-four cca ls ($14,268.94), 
t,he prin cipa l an d in ter est secured by its cer tain 
mortgage given by Ha na E lbaum and Simon El-
bn.um, lrnr husband , re corded on I.he 9th day of 
January, 1926, in the Registe r 's Office of ~ sscx 
Coun ty, in Book-L 56 of Mortgages for sa id 
County on page 150, and bearing elate the 8th 
day of January, 1926, toget her with lawf ul int er-
est thereon from the 26th day of December, 1935, 
until the same be paid an<l sat isfied and also the 
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costs of the said eomplainant; and that for that 
purpose a ,vrit of fieri facias should issue, di-
rected to the Sheriff of the County of F.ssex, 
commanding him . to make sa1e: as aforesaid, tha t 
the surplus money arising from such sale, iI any 
there be, should be brought into the said Court, 
as by the said decree remaining as of record, in 
our said Court of Chancery, at Trenton, doth 
and may more fully appear . 

AND WHEREAS the easts of the said complainant 
have been duly taxed at the sum of Tlnee Hun -
dred and Forty-one Dollars and Ninety -four 
Cents ($341.94); therefore, you are hereby com-
manded, that you cause to be made of the prem-
ises aforesaid by selling so much of the same as 
may be needful and necessary for the purpose, 
the said sum of Fourteen Thousand, Two Hun -
dred and Sixty-eight Dollars and Ninety -four 
Cents ($14,268.94); and the same you do pay to 
the said complainant together with lawful interest 
thereon as aforesaid; and the sum aforesaid of 
costs; and that you have the surplus money, if 
any there be, before our said Chancellor in our 
Court of Chancery, aforesaid at Trenton on the 
18th day of April, next, to abide the further order 
of our said Court according to the decree afore -
said. 

_AND you are to _ make return at the time and 
place aforesaid, by certificate under your hand, 
of the manner in ·which -you shall have executed 
th.is our ,vrit, together with this ,vrit. 

VVITNESs, his Honor Luther A. Campbell, Es-
quire, our Uhance11or, at Trenton, aforesaid, the 
18th day of J annary, in the year of our Lord, 
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LEBER & RUBACK, 

Solicitors. 
Euw. L. WHELAN, 

Clerk. 



20 

30 

40 

102 

Appe,,,dix A. 

As by the record of the said writ of Ficri Facias 
in the Office of the Clerk of the said Court of 
Chancery, in Book 0-19, of Executions, page 618, 
&c., may more fully appear. 

AND wIIEREAs, I, the said ,James A. McRel1, as 
such Sheriff as aforesaid, did, in du e form of Jaw, 
adve rti se the said lot of land and premises to be 
sold under and by virtue of the sa id writ of F ieri 
Facias, at public vendue , to be held at the Court 
House in the City of Newark, on Tuesday, 10th 
day of March, A. D. 1936, at two o'clock in the 
afternoo n of that day, by pub lic adve rti sements 
sig ned by myself, and set up at five or more pub lic 
p laces in the said County of Essex, one of which 
was in the Ward, where said r eal estate is situ -
ated, of the time and place appointed fo r such 
sale, for at least three weeks preceding th e time 
appointed for said sale, and publishing the same 
in the "Newark Star-Eagle" and the "Ita lian 
Tribune,'' two of the newspapers printed and pub-
lished in the said county, where tbe lao<ls above 
described are situated, the same being des igna ted 
fo r the pub lication by the laws of this State, and 
circulating in the neigh horhood of said real es-
tate, for at least once a week dur ing four consecu -
tive calen dar weeks, the first publication being at 
leas t 21 days pr ior , and the .last publication being 
not more than eight days prior to the time so ap-
pointed for selling th e same, on'e of which said 
newspapers, to wit: '' £\ewa rk Sta r-Eagle,'' is 
printed and published at Newark, t he County ~cat 
of said County, at which time and place I did 
adjourn sa id sale r egular ly from week to week 
unt il .Tuesday, March 31st, 1936, at th e same hour 
and place, at which la st mentioned tim e and plac e 
I did according ly offeT and expose the said lot of 
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laud and premises for sa le at public vcmdue under 
and by virtue of the said writ of Fieri Facias. 
A ncl thereupon Harvester Building and Loau As-
sociatio n of Newark, New Jersey, a New Jersey 
corpo ra t ion, of the City of N(nvark, County of 
E:,sex and the State of New Jersey, did bid for 
the same the sum of $100.00; and no other person 
bidding as much, I did theu and thcrl~, openly and 
publicly, in due form of law, between the hours 
of twelve and five in the afternoon, st rike off and 
sell the said lot of land and pr emises, for the sum 
of $100.00; to the said H arvester Building and 
Lon n Assoc iation of .Kcwark, New Jersey, a .:--Jew 
Jersey corporation, it being then and there the 
l1ighcst bidder for the same, and the said sale 
having been confirmed by an order of the said 
Court of Chance ry , dated the 11th day of Apr il, 
A. D. 1936, 

Nuw THEREFORE, KNOW YE, THA T I, the said 
.Tamr.s A. :McRelJ, as such Sher iff as aforesa id, 
under and by virtue of the sa id writ of F icri 
Facias, and in execu tion of the power and trust 
in me reposed and also for, and in consideration 
of the sum of $100.00 to me in hand paid, the re-
ceipt whereof I do hereby acknow ledge, and there-
from acquit, exonerate and forever discharge ihc 
said Harvester Bu ilding and Loan Association of 
Newark, New Jersey, a New J er sey corporation, 
its successors and ass igns, have grant ed, bar-
gained, sold, assigned, transferred aud conveyed, 
an<l by lhcse pre sents do grant, bargain, sell, as-
sign, transfer, and convey, unto the said Ilar-
ves ter Building and Loan Association of Kewark, 
a \Tew Jersey corporation, its successors and as -
sign s, all and singu lar, th e said lot of. lands and 
prem ises, with the appurt enan ces, priv ileges, and 
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hercdi tamen ts thereto belonging or jn anyway ap -
pertaining. 

~ro HAVE AND HOLD the same unto the said Har~ 
vestcr Building and Loan Assodutiun of Newa rk, 
New ,Jersey, a New Jersey corporation, its suc-
cessors an<l. assig ns, to its and their only proper 
u8e, benr.fit and brhoof forever, in as fu ll, ample 
and beneficial a manner as by virtue of the said 
writ of Fieri Jl'acias may, can or ought io convey 
the same. 

A ND I , the said James A. lvfoRell, for myself , 
my heirs, executors and adm inist rators , do here-
by cove llan t, promi se and agree to and with the 
said Harvester Buildin g and Loan Assoc iation of 
~ewark, New Jerisey, a New Jersey corporation, 
its s1wccssors and assigns , that I lrnvc not, as such 
Sheriff as aforesaid, done or caused, suffered or 
proc:ured to be done, any act, matter or thing, 
whereby the esta te hcrehy int ended to be con-
veyed in and to the fiaid lot of ]and and premises, 
with app urte nances , is, may or can be changed, 
charged , encumbered, or <lefealed in any rnn.nner 
whatever. 

TN ,vrT:::rnss WHERF.oF, I, the said James A. Mc-
Rell , as such Sheriff as aforesaid, have hereunto 
set my hand and seal this 11th day of April in 
the year of our Lord , Kineteen Hundred and 
Thirty-six. 

JAMES A. :MoR:F.Lr_,, 
Sheriff. (Seal) 

Signed, i:;ealed and delivered in the 
presenee of 

EnwARD F1rnIAs. 
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~EW JERSEY, 1 
C 5 ss.: 

~SMEX ou:::-:rTY. 

I, JAMES A. McRELL, She ri ll' of the County 
aforesaid, do solemnly swear that the land and 
rea l estate described in tlris deed, mad e by me 
to Harvester Building and Loan Association of 10 
Newark, New Jersey, a New Jers ey corporation, 
of the City of Newark, County of Essex nnd the 
State of New Jersey, was by me sold by virtue of 
a good am] subsisti ng execution, as is 1·hcrein ,·c-
cited, that the money ordered to be made has not 
been , to my knowledge or belief, paiU or satisfied, 
that the time and place of sale of the said land and 
rea l estnte was by me duly advertised, as re-
quil'ed by law, and th at the same was cried off and 
sold io a l,ona fide purchaser for the best price 20 
that could be obtained. 

JAMES A. :M.:cRELL, 
Sheriff. 

Sworn before me, one of the :Masters in Chan-
cery of the State of New Jer sey, on this 17th day 
of April in the year of our Lord, Nineteen Hun- 30 
<lred and Thirty-six, and I have examined the deed 
above menlione<l, do appr ove the same and order 
i t lo be recor ded as a good and sufficient convey-
ance or the land and real estate therein dcscrihcrl. 

Enw ARD FENIAS, 
Master in Chancery of New .Jersey. 

lieceive<.l in the Office July 1st, A .. D. 1936, al 
10 :02 A. i\f. Recorded at the request of Leber 40 
and Ruback. 
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Nttu alerneg (111,urt ilf lErr!lrs uuil Appeals 

HAuv.1<:STEH Bu1Lo1Na & LoAN As-
soc1AT10~ OF NEWARK, N. ,J., a 

New Jersey Corporation, 
Plainti ff-A ppellee, 

vs. 

HANA ELBAUM and 
SIMOK ELBA UM, 

Defendants -Appellants. 

Action at Law. 

On Appeal 
from 

Essex County 
Circuit Court. 

BRIEF FOR DEFENDANTS-APPELLANTS. 

Preliminary Statement. 

This is an appeal from an order str iking de-
fendants' rejoinde r and entering judgment final 
against them. A previous appeal from an order 
striki ng the reply and entering judg ment agairn; t 
plain ti.IT has been lrnard by this Court. (No. 76, 
October Term, 1937.) 

The complaint (C., pp. 6-16) is based on a de-
ficiency arising from a rnodgage bond. The an-
swer (C., pp. 17-19) plcails, as a separate defense, 
that certain tenants, Louis and Agnes Tirown, 
were in possession of the mortgaged premises 
prior to the comm.cncemeut of the underlying fore -
closure suit, and that said tenants were not joined 
by plaintiff as parties defendant in the foreclo-
sure suit, in violation of the requirements of the 
Vail Act (3 Comp. Stat. 3421, P. L . 1933, p. 172) 
as to exhausting its security, before proceeding 
on the bond. A motion to st rike the . answer as 
f:lham and frivolous was denied (C., pp. 19-35). 
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The reply (C., pp. 36-38) admitte d the failure 
to join the said tenants in t-be forec losu re suit but 
denied that such omission had the legal e-J.Tect 
claimed by defendan ts . It was allege d that 
neither the vendible valur, ·of the mortgaged prem-
ises nor the bidding therefor was nffect ed by the 
circumstance of th e existence of the tenancv on 
the tlay of sale. To suppol'l thi s position, piain-
tiff pleaded facts tending to sbow tha t the ten -
n.ncy ended ,vithin a few days nftcr the sale, and 
that an announcem ent ·was made at the sale that 
the premises would be sold free of all tenancies 
and that possession would be delivere d with the 
dr.cd. On defe ndan ts' mol ion, the reply was 
str icken as frivolou s and j udgme nt ente red for 
defe ndants (C., pp . 39-48). On appeal, thi s CoUI"t 
reversed tl1e Circ ui t Court, holding that the reply 
ra ised n qnestion of fa ct (C., pp. :S0.56). 

After remittitur (C., pp . 56-57) defendant, filed 
a rejoinder (C., p. 58), admitting certain spec ific 
allegations of fact cout.aine<l in ihe reply aud de• 
nying othcn.. The allegation that ne ither the 
vr.ndihle vahw of the prcrniscR nor the hidding 
therefor ,vas affected by th e tenancy wn.s denied. 
Plaintiff now moved for judgment on the plead• 
ings (0., pp . 62.63). This moii.on wao Ueuied 
(C., p. 66). _'fotice of trial was servccl (C., p. 67). 
Plaintiff then moved to strike the rejoinder and 
enler ju dgment (C., pp. GS.83). Thi s moti on was 
granted (C., pp. 84-85), a nd the .-esuliing order is 
the judicial action from whi ch ap pea ] if-i. taken. 

The posture of the case at the conclusion 
of the previous appeal. 

The question on the previous appeal was 
whether t.he facts alleged in plaintiff's reply ,vere 
sufficient in law to excuse its failure to join the 
Browns as parties defendant to its forec losure . 
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The liue of cases beginn ing with Deal Pa rk Co. 
v. Bannard , 2 N. J·. Misc . 194 an<l terminat ing 
with Amer-ican-itaiian B. & L. Ass'n. v. J,iotta, 
117 "1. J. T,_ 467, laid down the rule tha t the Vail 
Act r eqnired nothing short of complet e exhaus-
tion of the security and tha t all inte r ests in tho 
property ha<l to be cut off, lest the mor tgaged 
premises not bring· the best possible price on fore-
closure sale. It was the unders tand ing of the bar 
generally from these cases that failure to subject 
a junior encumbrance to the operation of the fore-
closure decree, as a 'matte r of law , vrns a non -
compliance with the Vail Act and procl nded r e-
covery on the bond for deficiency. I n its opin ion in 
Harvester B. d!: L .' Ass'n. v. Elbaum (C., pp. 
50-56), this Court eorreete<l this misapprehension 
and further elucidated the rules of law with re -
gard to the defense here involved. Th e case sub 
ju.dice ·was dis tinguishe d frorn previous cases as 
the first in whfoh the plaintiff alleged in it s plead-
ings that the existence of the encumbrance un-
affected by the foreclosure decree had not lessened 
the vendible val ue of the mortgaged prem ises by 
deterring bidders at the Sher iff 's sale. It was 
held that the plaintiff ,vas entitled to an oppor-
tunity to show , as a 'rna-lter of facl , tha t the ap-
parent encumbrance was of such a nature that it 
did not prejudice the sale. The allegations of the 
rep ly raised an iss ue of fact as to ,vhether the 
pr e8encc of the tenancy under the surrounding 
circumstances did affect the vendible value of the 
mortgaged premises by deterring bidders , and 
hence plaintiff was enti t led to a tria l. 

Now it must be noted tha t for the purposes of 
the mot ion to str ike the reply all the allegations 
thereof were admi t ted, an d they were accepted as 
t rue on appea l (C., pp. 50-51, ll. 39-40, 4-6) : The 
allegat ion of paragrap h No. 4 of the reply (C., p. 
38, 11. 2-0-32-) that neither the vendible value of the 

' 

I 
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mort gaged pr emises nor the bidding therefor was 
in auy way lei:;senccl or affec ted by tJie tenancy, 
howeve r, was a conclusion of Jaw, and nnder well 
settled rules was not within the scope of the ad-
missio n. Only the ultimate facts p leade J to in -
duce Urnt eonCtusiu n were accepted aR true. J( oc-
wiing v. TV r;st Orang e, 89 K. J. L. 539. He nce, it 
was admi tted: 

1. That bill of complaint in forec losure 
was filed July 20, 1935, lis pen.dens ,July 23, 
1935, 011 which latt er dat e the pr ern ises were 
untenan ted. 

2. That Brown re nted an apar tment from 
pla intiff as mortgagee in possess ion on A ug-
ust 22, 1935, and took pos sess ion Septem ber 
J , 1935. 

3. That on Marc h J , I 9~6 n notic e t.o quit 
was served on Brown, effec tive April 1, 193G, 
and that Brown vacated a .few <lays after 
April 1, 1938. 

4. Th at the Sheriff' s sa le took place on 
March 31, 1936, an annou nceme nt being made 
thereat that the premi ses ,vould be sold free 
of all tena1wies ancl possession give u on de-
livery of Sheriff's deed. 

5. That the sale was confirmed on Apr il 
11, 1936, and deed actuall y delivered May 5, 
1936, on both of ,vh ich datei:; the pr emii:;es 
were unte nant ed. 

In the face of these a<lmi si:dons th is Court said 
(C ., p. 06, !l. 6-17): 

•nl1J.1c allegatio ns of the rep ly suppor t ed by 
affidav its may or may not be tr ue. However, 
we are of the opir1i011 tha t they raised an issue 
of fad mi to w11etl1er the presence of this ten-
ancy under the surro unding circumstances did 



affect tho ven dible value of tbe mortgaged 
premi ses by deterriug bidders. Sll1ce reason• 
able men might differ as to the answer, it 
became a ques tio n fo r th0 tr ier of facts." 

In view of the admissions rna tle by df'fen dants 
for the pnrpo ses of tho ap pea l, tho firs t sen tence 
of the quoted language rou ld have refe rr ed only 
to the p1eacled conclusions of la"' tha t the vend ible 
value of the pr emis0s had not been a.ITectr d by 
the existing te nan cy nor the bidding the refo r 
lessene d. These allegations, in view of the cir-
cumstances surrounding the tena ncy, mig ht or 
mig11t not be tr ue. Reasonable men might di ffer 
as to t.lrn answer. It is obvious that t his Court 
did not mean that reas onab1e men might differ as 
to the t rut h of the fa cts pleaded , viz ., 
notice to tl1e tenan t, the announcement al sale, etc. 
That interpr etati on of ~he opinion woul d ignore 
defendants' ad mi ssions . rrhe conclusion is incs-
rnpable that the decision of this Court was tha t, 
admi tti ng th e trll lh of all the fac ts well p1caded 
in p1ain ti ff's reply, it was a question of fa.ct 
whether th e vendible va lu e of the mortg ag ed 
premises had .be en lessened by the exi sten ce of 
the Browns' te nan cy, whether bidder s at the 
Sheriff's sa le had been deterred thereby, and 
hence whdhc1· plaintiff had failed to exhaust its 
security. This issue was rem itt ed to the Circuit 
Court for tr ial. 

The proceeding s .at the Circuit after remittitur. 

Upon the return of the case to Uw Circuit de~ 
fonda nts deem ed it advisab1e, al though this Court 
had alrea dy declared ai1 issur: to ·have been joined, 
Lo file a rejoinder in order to more clear ly define 
the issues of fo ct . Th e rejoinder (C ., IJ, G8) set 
up no uew facts but was con1iJLed to· admiss ions 
and denia1s of the allegations of the reply. The 



details of tl1e rejoinder are more fully set out 
below. 

Service of a bill of costs taxed on appeal (C., 
pp. G9-61) was met by defendants' motion in this 
Cour t for a disallowarn :o of ll!c same (C., p. 64). 
A deci sion followed that costs aLi<le th e event 
(C., p. 65) . 

8imult aneo usly with the demand for payment 
of costs, plaintiff moved for judgment 011 the 
pleadings (C., pp . 62-63) . 'I'he theory of this 
motion defendan ts have never comprchcn ilcd, nn -
le8s it was a conception that the decision of this 
Court on appea l could in some peculiar fashion 
be constr uPd as a final disposition. 1r he mot ion 
was, of cour se, denied (C., p. 6fi). 

':l1l1e ever resourcefu l plaintiff then mov ed to 
strike the r ejoin der on the ground s that it was 
sham, frivolous, and presented no legal defens e, 
and to enter jud gmen t finril. 'r o defendants' 
eternal astonishment and dismay the motion ,vas 
gr an ted . r:rlrn propriet y a nd soundness of that 
jud icial action is argued below at length. For 
th e moment penni t us to propound the en igma 
Urns: 

All the allegations of a reply being admitted, an 
Appellate Court holds that the reply raises an 
issue of fact on the answer to which it is made. 
Can a trial Court, thereafter, although some of the 
allegations of the reply have in the meantUlle been 
denied, and the denials in some measure supported 
by affidavit, decide that no issue of fact remains? 



POINT ONE. 

The Circuit Court erred in striking defend-
ants' rejoinder. 

A. The rejoinder is not sham, 

Plaintiff's reply conta ins four paragraphs. The 
first two paragraphs an~ designed to meet the al-
legation s of the answe r. The existence of the 
tenancy of Louis and Agnes Bro,vn in the mort-
gaged premises and their omission as par ties de-
fendant in the foreclosure suit is admitted. It is 
denied that the duration of their tenancy was for 
the period alleged by defendants and that their 
omission in the foreclosure was a failure to ex-
haust plaintiff's security before action was com-
menced on the bond. Paragraph 3 makes the 
follmving allegations: 

1. r11hat there was no tenant in possession of 
the mortgag·ed premises on the dates of fil-
ing of lis pendens, confirmation of sale, and 
delivery of deed to Sheriff's grn ntee. 

2. That on March 1, 1936, a one month's notice 
to quit was served on the tenants, which 
11otice was effective on April 1, 1936, one 
day after the Sheriff's sale, and that the ten-
ants actually vacated a few days after April 
1, 1936. 

3. That at the sale, before the bidding com-
menced, the plaintiff caused an announce -
ment to be made that the premises would be 
sold free of all tenancies and that posses-
sion would be dclivernd with the Sheriff's 
deed. 

4. That possession actually was delivered with 
the Sheriff's deed. 



Paragraph No. 4 alleges that neither the vendible 
va lue of tbe mortgaged premises nor the bidding 
therefor was les sened by the ci rcnmstanccs of the 
Browns' tenan cy. 

An inspection of defendants' rejoinder dis-
closes that it den ies the following allegations of 
paragraph No. s· of the rep ly, 

(a) That the premises were unte nanted at the 
time of confirmation and at the time of de-
livery of the deed . 

(b) 'J'hat the not ice to quit was serve d as al-
leged, and that the ienanis vacated the 
premi ses a few days after April 1, 1936. 

(c) 'l1hat the announ cement was made at the 
sale as alleged . 

(d) That possession was delivered with the 
Sheriff 's deed. 

'l'he allegat ions of paragraph No. 4 of the r eply 
a re denied in their ent irety. 

In support of their rnjoinder, defend ants filed 
the affidavits of Agnes Brown, Simon Elb aum 
and Alfred Kemper (C., pp . 79-83) . Plaint iff 
suppo rted its mot ion by the affidavits of Max M. 
Albach , Herman Rieke and Nathan Perselay (C. , 
pp . 70-78). 

The affidavit of Agnes Brown sta les that she 
and her husband vaca ted the mort gaged premises 
on or about May 1, 1938. This raises a question 
of fact on the allegatio n of the reply that the 
premises were un tena nte d on April 11, 1936, the 
date of confirm atio n of sale. Iler affidavit fur-
ther catego ricall y J enied the serv ice of a notice 
to quit on March 1, 1936, but stales tha t the said 
notice was delivered to her by plaint iff's agent, 
Rieke, in the earl y part of Apri l, 193G, with the 
advice not to pay any attention to it. rrhe alle-



gations of pla intiff's rep ly with respect to the 
notice to quit are thus in sharp issue. 

'rhe allegation of the reply that poi:;session was 
delivered with tho deed \Vas not met by affidavit 
at the time of the argument of the motion. How-
ever, the Court's attention is respectfully directed 
to the Sheriff's doed printed in the State of Case. 
The aclmmvledgment (C., p.105) is taken on April 
17, 1936, at whiCh time, it clral'ly follows, the 
deed was ready for delivery. It was not actually 
delivered, according to plaintiff's atl'idavits, un-
til ii.fay 5, 193G. But the deed would have been 
delivered, had pla intiff so chosen, at any time 
after Apri l 17. On that date :Mrs. Brown swears 
she and l1cr hnsband were in possession of the 
mortgaged premises. That the pr emises were un-
tenanted at the time of delivery of the deed is so, 
but only becaus e plaintiff, the purchaser, delayed 
calling for it more than two weeks after it was 
ready for delivery. 

The denial in the rejoinde r concerning the an~ 
nouncemeni made by plaintiff at the sale was un-
supported by defcndcnh, at the time of the motion. 

o representative of defendants attended the sale. 
The denial was interposed in order to provide an 
opportunity for cross examination of plaintiff's 
witnesses on this point at the time of trial. A 
st atement as to lack of information and belief 
on this point would undoubtedly have been more 
artful pleading·. 

'l1he denjal of the allegations of paragraph No. 
4 of the reply, r,oncern ing the effect of the ex~ 
istcnce of the tenancy upon the vendible value 
and the bidding, ·was supported hy tho affidavit of 
Alfred R. Kemper, a real estate expert. Kemper 
states that, in his opinion, the vendible value of 
the prem ises was affected by the tenancy on th e 
date of the sale because: 



1. The neighborhood in which the propert y -is 
located. is developing into a busine ss area. 
A pnrclrnscr would desire immediate and 
complete possession .in Ol'der to conve rt the 
existi ng dwelling into hnsiness property. 

2. The fa ilure to complete ly fo1·eclosc a mor t-
gage, no matter how sma ll the intere st re-
main ing, dete r s intellige nt and ca reful bid-
den,. They do no t bu y lawsu its. 

3. The announcement at the snle might have 
deterred rather than encouraged some bid-
ders. It was an uuusual one a nd m.igh t ca use 
some peo ple to scent tron blc ( C., p . 83) . 

I n th e opin ion of Lhe Cour t below, this affidav it 
was incompe tent to suppor t the relevant part of 
t lrn rejoinder, on the tl1eory 1hn.t expert test imony 
wa s not admissible to shmv a lrssc nin g of vendib le 
val ue, or a deLerri ng effect on bid ders . It ap-
pears to have been the view of tha t Court that 
defenda nt s must p roduce n bidde r who was ac-
tually dete rred (C., pp. 9~-94, 11. ~5-40, 1-29). The 
cases laying do,vn the ru le that the mort gagor 
must exhaust h.is secuTity, and sett ing up the tests 
of diminu tion in vend ible value and a deterrent 
effect on bidders, have 11ot gone so fnr ns to -re-
quire a defenda nt in a deficiency su it to show that 
a bidde r was actually dete rr ed. 'l'he c1ifficuli ies 
of such proo f would be such as to make the plea d-
ing of the def ense a vai n gesture . Tt is enough 
to slrnw that there was a likelihood of bidd er s be-
ing deterr ed. Il is submi tted Lha t expe rt test i-
mony is the only tcsLirnony capable of prodnction 
in the aver age case, and that tlw issue is one pe-
culiarly adapted to the use of such t estimony . 
lndeed, tl1is Cour t, in its previous opiuion in tliis 
cmrne, has taciLly approved the use of sneh teRti-
mony (C., pp. 55-56, II. 23-40, 4-6). P lain tiff sup-
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ported it s reply by just such an affidavit as de-
fendant submits here and that affidavit was quot-
ed in the opinion of this Court as th e proof upon 
whi ch its conclusion that the rep ly raised an is -
sue of fact was rested. 

It is su bmitted, then, that the only allegat ions 
of dd'endant s' rejoi nde r which are unsuppor te d 
by sw·orn proof are those denying- the a11nounte-
ment at the sale and tliat the premises ,vere un-
tenanted at the t ime of delivery of th e Sheriff's 
<lecd. Other material allega tions of the rep ly 
are in issue. Plaint iff's mot ion was addrcsse<l to 
the rejoinder as a whole. If ma terial par ts of 
the plead ing were not sham, it vrns ma nifof:.t error 
to strike the entire plead ing as false in fact . 

No more persuasive peroration to thi s phaso of 
defendant s' argu ment can be found th an the 
cogent language of Mr . Justice Hehe T in Lom:s 
Kamm, inc. v. Flink, 113 N. J. L. 582 (at 59G}: 

"The falsity of tbe pleading rnnst bP ap-
parent. The power to strike ouL a plea din g 
as frivolous, sham, or false , wi.ll nol be exer-
cised, nnl ess it appe ars to be clearly, palpably 
i:oo. 1t is a power th nt has always been 
tiously exe r cised. It was not the province 
the court belmv , on this motion, to determine 
the veracity of the respective par ties. rl 1 lrnt 
was a question of fact to be determin('d by a 
jury. 'rho du ty of thr cour t, on ;J mo t.ion to 
strike out a pleading as sham, is to deter -
mine whe thrr an issue of fact is prc:-:cntrd, 
and not t o lry the issuP. If an issue of fad 
is exhib it ed, the pa r ties tendering it cannot 
be de prived of the bt~neii.t of a trial in th e 
ord inary mode. The court ,vill not try the 
caRr. on affidavits . It is unlv where~ the mat-
ters set up in the affidavits ~submitted on the 
part of the defe ndant) on a motion such - ns 
this, are not controverted, and demonstrate 
tlrnt the cause of adion pleaded i,s a sham, 
an d is without fa ct ual suppo rt, that the court 
is justified in granting- the motion. Solomon 
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v. Sal ins , 108 ~- ,J. L. 214; 157 AU. Re p. 383; 
Jaeger v. Naef, 112 K. ,J. L. 417; 171 Atl. 
Rep. 166; Torri celli v. SelJastin i, 112 N. J. L. 
458. A contrary r ule woul d work ;1, depriva-
tion of the constitutional rig·ht ul' trial by 
jury." 

B. The rejoinder is not frivolous. 

Tbe rejoinder contain s no nffirma tive allega-
t ions. lt is confined to admission s and denials of 
matter alleged in the reply. It is obvious th at 
if the facts set np in th e r eply are ge rman e to the 
iss ues ra ise d by the previons pfond ings, U1e say -
ing of yes and uay to those statements cannot be 
frivolous. The opi nion of the Cour t below does 
not inrlicHte a decision that th e rejoinder was 
fr ivolou s. The use of th e term in the order st r ik-
iug out the rejoinder would appcn r to hnvc been 
gr atui tous. 

POINT TWO . 

Assuming that the rejoinder is sham or friv~ 
olous and should have been stricken, the Court 
below erred in holding that such a determina-
tion was dispositive of the whole case, 

A. This Court has held that there was an issue 
of fact raised by the answer and reply. 

As has been demons tra ted above, the final con-
clusion of this Cour t on th e pr evious appea l was : 
Arlinitling the lrnlh of the alle_qation.s of the reply , 
there sti ll remains a question of fact for the jury. 
rl1his somewhat un usual situation arhws .from the 
course of pleading followed by the parties. Let 
us revie,v it for a moment. Tlie substance of the 
an s,ver was t hat plaintiff had not exhausted its 
security . rrhat defense rests on a single uncon -
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irovcrtiblc fact--the tenants Brown were not 
joined i11 the foreclosure suit. From this fact, in 
the ,vorcls of this Court, there arises a "presump-
tion" tliat a certain class of bidders might be 
det~rrcd so t liat the best price ,vould not be ob-
tained at the SheriJI's sale. The first part of the 
reply denies the allegat ions of the amnvcr. The 
secoud part gives all the circumstanc es (favor-
able to plaintiff) surrounding the tenancy of the 
Browns and alleges that, by reason of tltosc cir-
cumstances, the vendible value \vas not affected 
and bidders were not deterred. These allegations, 
though made affirmatively, are in substance a de-
nial. They arc the evidentiary facts upou which 
pla intiff bases its posit ion that the failure to cut 
off the tenants was not such au omission as 
amounted to a fai lure to exhaust the security. 
The reply does not plead matter in avoidance. 
The issue tendered bv the ans-wer is HYou did not 
exhaust your security". The reply is "Vlc did 
~xhaust our security", plus a number of specific 
factual state ments justifying the denial. The evi-
dence offered by defenda nt s is the ·failure to join 
the Browns as part ies to the foreclosure; the 
evidence on the part of the plaintiff is the details 
of the tenancy, the announcement at the sale, the 
delivery of possession with the deed . \Vith the 
proof in thls posture, this Court has said a ques-
tion of fact remains . When the Court below struck 
the rejoinder it left the case in the exact posture 
it was in when this Court's opinion was written. 
The Court below in determining that its decision 
on the motion to st rike the rejoin der was disposi-
ti vc of the wl1ole case was fl-ti_ng direcu~·n the 
face of a cont rary deterrninatio11 hy tbe hig 10s 
Court of the State. 'l'be opmion orTue trial Court 
reads in part (C., p . 94): 

"In this determinat i011 1 am mindful of the 
fact that the opinion of "the Court of Errors 
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and Appea ls in this case in r evers ing the 
granting o-f the jud gment for the defendants 
sta tes : irrhe allegations of the reply sup-
ported by affidavits may or may not be tru e. 
Howeve r, we ar e of the op inion th at they 
rai sed an issue of fact as to whether th e pr es-
ence of this t enanc y under the surroundin g 
clr cumstancc s did affect the vendible value 
of the mortgag ed pr emises by deterr ing bid-
ders . Since r easonable men might differ as 
to the answer, it became a q_ncstion for the 
t ri er of fac ts.' B11t the matter i s in a differ-
ent pos ition prese nted now to me than it was 
as presented io the Cour t of Errors and Ap -
pea ls. Since the <lctcrminaiion by the upper 
cour t a rejoiu de r has been filed to ihe reply 
which, under the affidavit submittecl 1 does not 
raise an issue as to any fact which might be 
in dispute but merely sets fo rt h an opinion 
of a real estate expert as io the effect the 
tenancy would have upon the vend ible valu e 
of the property and the bidding ai ihe sale. 
This, as I have stated, I do not think Taises 
an iss ue of fact to submit to a jury.'' 

Assum ing that the de<!ision of the Court bclovv· 
as to the shamness and frivoli ty of the rejo inder 
is sound and that no issue of fact is ra ised thereby, 
it must be rernemhered th at the c011hoverted por-
tions of the rejoinder were pure Uenials of matter 
in the r eply. r.rhc determination that <lefendan ts 
were unable to substantiate denia ls of a llegat ion s 
in the r eply did not change the situat ion as it 
existed upon the r emission of the cause to the 
circuit for trial. This Court had said that the re 
was an issue of fact, admitting the truth of the 
facts in the r eply. 

If thi s Court had been of the opinion that the 
reply was dispositive of the case, if all its allega-
tion s were admitted, and defendants were unable 
to adduce proof to th e contrar y, it would not have 
remitted the cause for trial by jury . Rather it 
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would have remitted the cause to give defendants 
an oppor tunity to plead further , or in default of 
such pleading , for ihe entry of judgment against 
defendants. 

B. The fact of the announcement at the sale is 
not conclusive on the issue of impairment of vend~ 
ible value. 

Justice Porter, who, as Circuit Court Judge, 
heard the earlier motions to strike the answer, 
and to strike the reply, said in his opinion filed 
on the motion to sirike the answer: (C. p. 34.) 

'' A careful consideration of the briefs and 
cited au th orities leads me to the conclusion 
that the tenants in question were neces1:;ary 
parttes to the forcelosurc suit, that the sale 
-U)aS not in fact or in law· free from tlwt ten-

even th011,gh so (inno11,nced. Tlvis is so, 
opinion, even though the tenant was 
to and did surrender possession on a 

snt>seaw;," dale." 

It is submitted that it was impossible for the 
Sheriff to sell th e mortgaged premises free from 
the tenancy of the Browns. A Sheriff must. sell 
in accordance with the terms of his writ. He can-
not permi t those te rms to be altered by any inter-
este<l party. In StmJl?nson v. Black, 1 N. ,J. Eq. 
:138i at page 344, tho foll owing langu age is found: 

'' He ( th e Sheriff at a foreclosure sale) 
was the officer of the la,v, and as such, bound 
to sell actording Lo lhe dire ct ion of the law, 
and not the direction of any interested per-
son. It would be strange, indeed, if it were 
othenvise. It would be in the power of a 
sheriff to embarrass, if not wholly defeat, 
any sale, by the imposition of te rms such as 
the lav,r will not warrant. It is the duty of 
the sheriff to sell the property acc'.ording to 
the exigency of the writ. If he undertake, 
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by any conditions of sale, to vary the rela-
tive position of partie s, and to creat liabili-
ties which th e law doe:::, not impose, he ex-
reeds his authority, and the party is not 
bound.'' 

See also 42 Corpus J11,ris 202, Sec. 1831 d, where 
it is said: 

"r:lJie sale must be made in accordance with 
the terms and conditions stnted in the decree 
or order of sale, or the statute, and the ref-
eree has no authority to add other terms on 
his own motion or af the suggestion of plain-
tiff, a lth ough it is proper for ]rim fairly and 
truthfully to st.ate th erein the condition of 
the mortgagor's title.'' 

The Sheriff can pass tit le only to the rights of 
the mortgagee and all defendants to the suit. 
l,Yinipfhei1ner v. Prudential Ins. Co., G6 N. J. Eq . 
.585, as of the time of inst itnt ion of suit. Bour-
geois v. Edwards, 104-At. 447; Mowit v. Manhat -
tan Co., 43 N . . T. Eq. 25, aJT. 44 N. J. Eq. 297. 

It is thus seen that, while it wa!=l competent for 
plaintiff to sta te the existing encumbranc es at the 
t ime of sale, the Sheriff could only sell subject to, 
and not free froni , tho se e11cumbrances. The an-
nouncement was not part of the Sheriff's condi-
tiom; of sa le. 

Jn its rep ly brief 011 t]ic pr evious appeal, plain -
tiff had the followin g to say on this issue: 

"T he decree direct ed the premis es to be 
sold. Not hjng being sai<l about tenancie s th e 
presumptio n is that the premises were to be 
so sold that. th e purelrn se r by hi s deed would 
take a fee si mple free of encumbrances anil 
poss esso ry rights in others. VVhat the eom-
plainant's solicitor did was io say to the buy-
ing publie that that is exactly what the pur-
chaser would get , informi ng th~ hi<lders that 
with the Sheriff's deed would go possessio11 
and inferentially assuring the bidders that if 
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any tcnancie~ presently exit:;ted they \Vould be 
put to an end before the purchaser was tend-
ered the Sher iff's deed. Such an announce-
ment is not object ionable. In Luker v. Fitzer, 
177 K. Y. Supp. fi59, the selling refe ree in fore-
closure annou nced at the sale th e existence 
of a tax title which had 1wt been cut off by 
the foreclosnre and mention of w·hich ap-
peare d nmvhere in the proceedings. This an-
nouncement was challenged as bein g a de-
par ture from the dire cti onR of th e. order of 
sale . The K cw York Court said that 'the 
customary and usual practice on th e part o_f 
referee::, in mortgag·e foreclosure cases, of 
stating the condition of the title in the te rms 
of sale, ·when it is fairly and t ruthf ully done, 
is not only not to be condemne d, but is to be 
commended. Otherwise bidd ers must search 
the record as a prelim inary to intelligent bid-
ding.' The Court further sa id that 'iohat 
coidd pass by the J oreclosur e sale was what 
purp.orted to be sold and rnust have been so 
unde1·stood by the 1n1,rcha,<,er. No wrong is 
done in requ,iring him to pay for exactly what 
he bought.' " 

" VVhat pm~porled to be sold" at the sale in the 
instaut case was a prope1-ty subject to a tenancy. 
No annonricement by plaintiff could authorize the 
Sheriff t o sell more, and the purchaser bought ex-
actly that. The fact tha t the tenancy was at a 
i::ubReqncnt date removed is unimportant. The 
minds of bidde rs are not clair voya nt . On the day 
of the sale the premises were encumbered . They 
were sold in that condition. And their vendible 
value was that of encumbered property. rrbe au-
thorit y cited in the quoted portio n of plaintiff's 
former brief approves the announ cement at a sale 
of the condition of th e title. It cannot be stretched 
to permit a complaina nt in for eclosur e to au thorize 
the Sheriff to sell a better title than that guar-
anteed unde r the forec]osure decree. 
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Assuming, howev er , th at it was with in the 
power of the plain tiff to make the alleged an-
nonncement at the sale, and that the Sher iff could 
sell in compliance with plainti ff's dir ection, it by 
no means follows that any depresshtg effect on 
the vendi\Jle va1ue was removed. 

Jn his conclusions the trial Judge says (C., p. 
93) : 

"It is my view tha t the a1111ouncement at 
the sale- was imfficien! t o dispose of any 
effects that the possess10n hy a monthl y ten-
ant might have- any deterring effect on bid-
ders or any effect of lesse ning the vendib le 
value of the mo1·tgaged pr emi::;cs al the date 
of the sale .'' 

It must be note d once more that the reply pleaded 
tllls an noun cement, that on the previous a ppea1 
the announcement was adm itt ed fo1· th e purposes 
of ar gu ment , and that thi s Court held, desp ite the 
announcement, that th e pl ainti ff, at best, was en-
tit] ed to a tria l of the facts. Th e announc ement 
at the sale is just one circumstance of mi-my that 
a jury must consider in determining wllether the 
existence of the Browns ' tenancy was a failure to 
exhaust 1"11c security. 

Jt is arg-ued that no one lJCaring the announce-
ment at t lie sale would be dc1crre J from bld cling, 
since he would know that h is aceeptanee of the 
deed would be cou<litional on the condit ions of 
sale as to possession being fulfilled. Thi s nrgu-
mcnt ignor es the f act that there may J,ave been 
pro spect ive bidd ers for the mortgag ed pr emises, 
who, being inform ed prcviom:dy of tJ1c exislence 
of the tenancy, and de::siring immed iate posses-
sion, failed to athm d the sa le. Th e announce -
ment would not cure the situation so far t\ S those 
persons werr. concer ned. .And dcfc nt.lants are 
<lamaged if so much as 011e pro spec tiv r. bidder is 
deterred from attending ihe oale. It makes no 
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differcmce to tl.tem whether therr are 1,000 bid-
<l<'rs who would liave at tempted to buy the pr em-
ises, save for the dete rr e11t facto r, or one. Any 
bitl would h:i.vc saved them some money , and by 
the same token , if any bidd er was deterred, the 
plaintiff's security lrns not been exhausted. 

To a pro spect ive bidd er aifrnding the sn1e, the 
announ cement was not necessa rily an indncement 
to "free and unre strict ed biddiug" (C., p. 44) . 
Let us follow the com·se of a mnn interested in 
purcha sing the mortgaged pr emises at the 
Sheriff's sa le. Mr. Aerebuycr r eads the notice of 
sale in the newspa per. Ifo vis its the pr emises, 
makes an inspectiou, and ascert aim; tha t Brown 
and hi s wife ar e in possession of an apartment 
in the building. He then makes, or causes to be 
made, an abstract of the foreclosure proce eding. 
rrhi s reveali;; immedia tely that the Browns are 11ot 
partie s defendant there to . " Ahn ," says Acre-
buyer to himself , "t here is a flaw in this tiUe. If 
1 huy the prop erty I will not be able to secure 
immediat e possessio n!" From this point on his 
conduct may vary greatly. He may wash his 
hands of the matter cmtirely. But let us assume 
tha t he decides to attend the sa le. It is inevitable 
that there will be in his mind the feeling that the 
parcel is damaged goods . At the sale 1,e hear s an 
announc ement tLat the property is being sold 
free and clea r of all tenanci es and that pos sess ion 
will be delivered with the deed. The announce-
ment is made in response to the query ' ' are there 
any fur ther encumbranc es? " Docs this set our 
wily real estate purchaser's mind at rest 1 No! 
It confirms his previous informat ion that there 
is an existing tenancy which has not been sub-
jected to tl,e operation of th e foreclosure decree 
and hence is an encumbrance . \Vhil e it is true 
ibat he will be able to reject the deed if posses-
sion is not delivered therewith, he cannot compel 
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pe r formance of th e pl ain tiff's rumouncecl under-
taking . If ihe plaintiff should fa ll down on its 
prom ise there will follow th0. loss of time, thr. r ed 
ta pe, and the annoyanc e attendn nt npon the dis-
avowal of a purcha se made at fl. j udic ial sale. 
VV-ith this prospect ahead of him ,vlll Acreb uyer , 
if he bids at all, bid as high as he might for a 
property wi th no sueh inv olvements? Tlrnt ques-
tion , it is submi tted, is onr on ,v·l1ich reasonab le 
men might well differ. It is not an issue so trans-
pa rent as to be a question for (be Court . 

Tl1e argu meut ju st adva nced ii=: snppor te-d by 
the nffidnvit of K emper prev iously refer r ed to. 
But even with out any actual testimo ny on the is-
sue, the effect of lhe an11ou11cc.m1011t on the mind 
of a bidder , is cer tain ly n mntter for ju ry de-
]iberation. 

C. The tenancy of the Browns survived the 
foreclosure, admitting all the facts pleaded in the 
reply. 

ln his conelusions the trial Judge sums up de-
fendants ' separate defen se (C., p . 8R, II. 35-40) 
us being thaf the Tirmvns were tcnnnts in posses-
sion "prior to the filing of the forec losure bill" 
and \Vere uut made parties to the foredos ur e suit. 
The allegat ion of the an swm· is thnt tlie Tirnwns 
were in possessio n '• prior to the commencement 
of the foreclosu re' ' . On page 88, at lines 9-17, 
he says t.hai the und isputed facts ar c that plain-
tiff had gone into possess ion as mo rtg ngce and 
that all ten an ts had vacated prior to the for eclo-
sure. On pag e 90, at. lines ;j0-40, he says that 
tJ1e rejoinder admi tted th at the premi ses wnc let. 
to the Browns on August 22, 1935, " which is after 
the commencemen t of the foreclosiu·e". It is qujte 
appareu t. tha t. the Court belo,v fell inlo erro r if 
it concluded that the tenanc y of the Bro wns he-
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gan after the commencement of the foreclosure 
suit. The- affidavit of Rimon Elhaum discloses 
that subpoeua, da ted October 29, 1935, was served 
upon him and his wife on November 6, 1935 (C., 
p. 81). rrhis affidavit is uncontroverted. The un-
disputed facts from both plain ti ff and defendants' 
affidavits are as follows: 

1. The lis penden ~~ was filed on July 23, 1935. 

2. The agreement of lease with the Browns 
was made on August 22nd, 1935. 

3. The Browns took possession on September 
l, 1935. 

4. Subpoena, dated October 29, 1935, was 
served on November 6, 1935. 

On the previous appeal it v.ras argued at length 
that the foreclosure action was not eommcnccd un-
ti l issuance of subpoena and hence that the Browns 
were in possession before the commenceme nt of 
the foreclosure. This point will not be argued 
extensively again bu t ihe Court's attention is 
respectfully directed to the following cases: 
Kocher 's Chancery Precedents, Sect. 787; Ha 1igh-
wa'Ut v. Murphy, 22 N. J. Eq. 531; Walker v. Hill, 
22 K. J. Eq. 513; Vineland Nat'l. Ba ,nk v. Shinn, 
55 N. J. Eq. 415; Met-ropol·itan Life Ins. Co. v. 
Lodginski, 188 At!. 681. 

rnie coneluding paragraph of the trial Judge's 
opinion reads as follows: 

"It jg also my vie,v thflt a tenant who holds 
his tenancy under a mor tgagee in possession 
has no gr eater r ights than the morlgagee, 
and the foreclosure decree terminates tho 
said tenan t 's right in the proper ty, and he is 
subject to be ejec ted by writ of a ssista~ice 
issu ed in the foreclosure proceedings, and the 
purchaser undr,r the Sheriff's sa le. may be 
put in posses sion of the propert y.'' 
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This propos ition, also, ,vas argued at length 
in the prev iou s appeal. Defendn .nts' posi ti on 
\vith regard to this point may be summa rize d as 
foHows: 

1. The Lis Pendens Act provides th at the filing 
of not ice of lis pendf;rtS shall be binding 
upon any person claimin g an inter est in 
land s " through any defendant in s1tch suit." 
The Browns der ive th eir tenancy through 
plaintiff as mortga gee i11 possessi on and 
hence wer e not bound by th e lis pendens. 

2. The Bro wns, in any event, were necessa ry 
par ties to the forec losu re, since the ir inter-
est aro se prior ta the commencement of the 
foreclosure suit. 

3. ~l1he Liotta case pr esented a situation in 
which a monthl y tenan t wbo had attorned 
to the mor tgag ee in possess ion was omitt ed 
as a party defendan t. That tenan cy was 
declared to be an encumbra nce, nnd the 
Browns' tenaney is of exact ly th e same char -
acter. 

4. The authorities of Strong v. Smith, 68 N. J. 
J,Jq. 686, and N. J . B. J; L . Investment Co. 
v. Schatzkin, 79 N. J. Eq. 170, bold that a 
writ of assis tance ,vill not issue aga inst a 
tenan t who hold s und er the circumstances 
11eTe exhibit ed. 

It mu st be assume<l that defendants' positio n in 
this respec t was appro ved by this Cour t. If this 
Cour t ha d been of the opinion that the tenancy of 
the Browns did not surv ive the forc elmmrc, a 
judgment in plain ti1T's favor must have fo1lowed, 
since the backbon e of the defense would have 
been gone. 
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Conclusion. 

It is r espect fully urged that the Court below 
cnc<l in striking defendant!:;' rejo inder and enter-
ing judgment final against it, for the following 
reasons: 

1. The defendants supported a substantial 
number of the material allegations of their re-
joinder by competent afliilavits. The rejoinder is 
not sham. 

2. The rejo inder , consisting entirely of ad-
missions and denials of a1Iegations of the reply, 
is not frivolous, for otherwise the repl y must also 
be frivolous. 

3. Assuming the rejoinder is sham or frivo-
lous, or 110th, and was properly str uck, the Court 
below erred in entering judgment final. The de-
cision on the motion to strike the rejoinder was 
not dispositive of the whole •case. This Court 
bad previously held that an issue of fact was 
raised by the answer and reply. That determina-
tion was binding on the Court below. It was 
under a duty to permit defendants a trial by jury 
of such issues. The filing and striking of the 
rejoinder did not alter the case so as to place it 
in di1Terent status with regard to trjable issues 
than existed upon remiss ion to the Circuit after 
the previous appeal. 

4. The inability of the defendant s to suppo r t 
a denial of the announcement at the sa le was not 
decisive of the case. The fact of the announce-
ment was not conclusive on the issues of the effect 
of the Browns' tenancy on the vendible val ue of 
the mortgaged prnmises and as a deterrent · to 
bid<lers at the sale. 



Your defendants-appellant& therefore respect-
fully submit that the judgment of the Circuit Court 
should be reversed, and the cause remitted for 
trial of the issues of fact presented. 

SIMON M. SF-T,F.Y, 

Attorney for and of Counsel with 
Defendants-Appellants. 

LRSTEn SANDLES and 
BEN.JA:UIN L. STERN, 

On the Brief. 

rro be argued or ally by 
SIMON M. SELEY, 

Of Counse l. 
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BRIEF FOR PLA/NTIFF-APPELLEE . 

(All italics and the like arc ours unl~sf.l other-
wise stat.eel.) 

Action Appealed From . 

By this npp8HI /here are brought up for re-
vir,w an or<lt:'r crnt.erecl at the ]~sscx Circuit on 
,Tmrn 6, Hrn8 sfriki11g out the defcnclan1·s' Re-
joinder and onlcl'lng :final judgmen t in favor 
of tlie plaintiff and ai:rain:;;,,t the defendants, and 
nlso the judgment it.-:.elf, en tered on .Jm1e 7, l!Ji.~8. 

History of Earlier Stages of Litigation as 
Presented by the State of Case . 

P laintiff'f:: 1-wtion wns hrnnght a t the Circuit 
on the clefe11dnnt.s' hond nm] sough1 t.hc re -
covery of the de-Acieney resulting from the snlo 



of ccrtni11 mortgaged land s m1cl prc111ises, such 
sale having been tlecrnecl by the Chancellor in 
a suit to foreclose the plaintiff 's real estate 
mortgage. The aution was brought wit.bin tl.w 
,1ppropriate perioLl and aftel' tlw filing- of thi:: 
req11isite stntutory notice of th e p1·op0Eicd com-
menceme nt of tbe ad i.on. The answ0,r pre~entNl 
a sing le defense, viz., that the plnintiff l.111d, 
in the antecedent foreclosure su it, omitted to 
join as parties defendant a Louis B r own and 
b is wife, tlicy having been monthly tenants and 
in possession of one of the two flat s in the 
Uuildi ng stand ing on the lllOrlg-aged ifrnd s. T·he 
an swer asserted thai in consequence of such 
omi ssion the te11ants1 inter es t in th e mortg aged 
premises was libernt cd front tbc effect of thi:: 
fol'cclos urc decree :met tha t their right s were 
not cut off or debnrr0rl hy that decree. Tlir. 
:nrnwer furtl1er avcnccl (S. C. 18) that becau si:: 
of tl 1at ornission "the foreclosure 8alc was made 
nnd tJ1c puL"Cbaser took th r. mortgaged premises 
snhjcct to tlrn righ ts of the existing tenant s and 
subject to th ei r pos,.;,cssio11 of the n101·t_i:,agcd 
premises c1nd for said reasons 1 lt(H'G is no cause 
of aet io11 for a doficicncr fl $ n lleg·ed in the bill 
of complaiut herein". The n1rnwcr Ji<l not allege 
tlrn.t s11d.1 omission had hnd i1ny de terrent effect 
on bidders or tlrnt the Ycnclihlc valu e of tbe 
mortgaged premi se~ lrnd in au y way been af-
fected flwr0hy. In that post ur e of the p leadin gs 
a mot ion was rnade to strike the a nswer as 
sham nncl also as pr es ent ing no lega l dcfon se. 
Tl)at mot.ion was hea rd and denied by Cir cuit 
Court .Jud ge Newton H. Por tct·. 

Thereupon the plaiu1 i.IT filed its rep ly (S. C. 
36-38), by which it. \Vas m1H.lc to appcn r tlrnt the 
mortgaged pt'cmi scs were on JUly 20, 1935 held 



by the plaintiff as mortgagee in posscRsion, that 
th e premises wtH't~ then ·wholly vacant, t:1rnt on 
that day tl1e plaintiff filed ils foreelosm·e bill 
aml three days later (,July 23, 19:15) filer] its 
Es pemicn:s in the F.ssex Register's office, giving 
notice in anrorclai1ce with the statute of the 
prndcncy of tlie foreclosure suit; ihai on August 
22, 10:15 1.he plaintiff rented one of tJ1e hvo fiats 
1-o Lo uis Tinnvn as a monthly lena,11/., such fon-
rrncy to commence on 8epteniber 1, 1935; tha.t 
on l\T;irch 1, lD::!G pla·in tiff servetl upon the te n-
ant Brow n a one month 's notice terminating the 
1onanc~T and requiring Brnwn to quit on Apl'il 
1, 1!.tlG alld that Brown aetualJy vacated the 
pre1nises a fow days iliereaftcr. 

By 1he reply it further appeared that the 
Sheriffs venduc ,vas held on 1\f arch 31, 193G 
and that. before the bidding commenced the 
plaintiff read an announccmen1- to all bidders 
pl'esent. tlrnt the prcmisns: wonlcl be sold free of 
all tenancies or rights of tr.nanf s nnd that pos-
scss'lon ,would be given upon lhe delfoery of the 
8 heri-Jl's deed, that the 1::,ale was c01d:inned by 
the Chancellor on April 11, 1D36 aud Ute tfoed 
1vas delivered hy the Shc1·iff on 1\.Iay 5, 1D36 and 
th at both on the clah~ of confirmation autl the 
daie of the delivery of the cleed the premises 
,~ere wholly untenanted and th ai utui:fh tlu: r.le-
fit ierJ; of the Sherill's deed to the p-nrchase:1· was 
deliv ered actual and fun possession of the en -
tfre premises sold at safrl 8_her-iff's sale (S. C. 
~18). Because of the foregoing fact,-;, set up af-
finnatively a11d for the :first tjmc, the reply con-
ta ined what the appellants now characteriz;e as 
a conclusio n of law, viz;., th at at the Sheriff'S 
t-alc neither the vendible value of the rnort:};agccl 
p remises no r the bidding ther efo r was lessened 



Ol' affected by nmwn 's t.cnnncy . \ Vl1etlier or 
not the last mention od stnt emen t was a "con-
clus ion of law" is qu ite irnmnte r inl. lt may be 
more correct to reg ard it as a mixed conclusion 
of law and fac t. 'Jlhe sali ent thing is tlic por -
tion of the re ply whi Clh sets up Uie aunuuncemeu t 
and prom ise made at th e Shel'iff's sale and (he 
fact of it s fnlfillrnent by tlt o delivery of the 
Sheriff's deed conjunc t ively with the deli veL·y 
of possession to the entire J110rtgage<l premi ses. 

The legal sufficiency of t!Jc plai n1iff's r eply 
was flss ailed by clcfenclnnts' mo t ion to str ike 
and for 1-hc entry of sunu11ary jud gme nt (S. C. 
:19) . On tha t 1.11otio11 Uie pla int iff by affidavit 
suppor ted fill the maieria l alle gat ions' of its 
reply (S . C. 40-44) . ~o ueUu~lesti the mot ion was 
g rn.ntc cl hy ,l udgc Porte r for reasons set forth 
in his lette r of May 28, 1907 (S . C. 45). Tho se 
rcnsom:; mu st be read iu the light of bis eal'l iCI' 
opinion (S. C. 33) . Th e Cir cuit Conl't Judge 
re g:_inled the holding in llaUau A m ericat1 B & L 
A ssn. v. Liotta, 117 )!", J·. L. 4G7, as all-controlli 11g 
nnd admitting of no diff erentiation and was of 
t he view th at the w ere omissi on to joi n a mon th-
(v te nan t in an unLlcdying foreclosu re su it pr e-
cluded all right of recove ry aga inst the obligor , 
and lhi s with out regard 1o whet her or not the 
omiss ion a fiecle d vraclica!IJJ the bidcli.J.1g at the 
sal e. Accor dingly, he str uck the reply and en-
tered summa ry j udgment aga inst l he p lain tiff . 
That judgment was l'ev iewed in this Court at 
!he October 1937 Term (Case #76) nncl r esult ed 
in a reversa l (ll!J N. J·. L. 437). In so revers-
ing , t.his Court pointed out th at " the Cour t be-
low failed to obsCl'vc the mate ri a l di stin ct ion 
bctwecu 1he instant case and the Liotta case" 
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(S. C. ;)~) and ·t11nJ "·l1ere the r e i8 nn abse nce of 
allegation and proof a presump ti on nahwall y 
arises 1 hat the ourission of a tcnm1t from the 
fol'eelosnre suit 111ight deter a certain class uf 
bidders nt the Sheriff's sale so that the best 
price would not be obtained (S . C. 53, line 20) . 
'rliis Court 1hon laid down a rule of reason, ap -
plicable in situatio ns of this kind. The ru le r e-
qu irin g· l11c cxJ1ausiion of securit y w,rn prn-
noun ccd to be "a vradical rather than n l"hc-
01·01-ical one." '.rhis Court said (S. C. 54): 

"Now what is the purpose or reason 
for this statutory requirement to first 
'exhaust' the security completely? We 
believe that this reason is a practical 
rather than a theoretical one. The legis-
lative intent, as interpreted by the courts, 
shows a desire that the mortgagee be first 
required to squeeze his security dry by 
securing the very best possible price for 
it at the sheriff's sale. If this is done, the 
property has been 'exhausted' and the 
mortgagee may then proceed on the bond 
for the deficiency." 

Th e f1ractic al tr'st was by this Court givc 11 ap -
plicat ion to the instant case when it sa id (S . C. 
55) : 

"Therefore it may be said that ·the 
mortgagee did exhaust his security in 
compliance with the statute if he can 
show that the apparent encumbrance 
which remained upon the premises at the 
time of the sale, unaffected by the fore-
closure decree, was of such a nature that 
it did not prejudice the sale by deter,ing 
bidders nor lessen the vendible value of 
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the mortgaged premises by depriving a 
purchaser of his right of possession under 
his deed, or otherwise." 

This Coul't remitted the record io the Circuit 
Court, there to he prncccclcd \Vith in accord ance 
with ihe judgment of the .Appel late Con rt and 
the practice of the Circ·1tit C:rmrt (S . C. R7)._. 
r~rhcreupon the defendant filed the Rejoinder, 
the 8trik ing of which re sulted in the e11try of the 
sumnrnry jm lgment for the plaintiff, ,Vliic.b jud g-
ment ls now chall engAcl by th.c prc::.cnt appeal. 
That Rejo inder (S. C. 58) admitted ::;cveral of 
the allegations of th e 1'CJ) ly, ,i11c1Atd·i11g f.he alle-
gation that lite Sheriff dcUvered lds deed on 
May 5, 198(; . By a bl,rnkct denial of a ll the nn-
adm itted allegat.ions the rlcfendants denied (1) 
1hc annomrncrncnt mad e at the Sheriff' s sale be-
fore bidding cornrnencecl and (2) that with the 
de livery of the Sher iff's deed io th e purchaser 
there was "clelivcre<l actua l nntl fu ll posscs:;io11 
of the entire pr emises solcl at sa id Sheriff 's 
sale" (Allegation of Reply, S. C. 38) . '!'he Re-
jo inde r also cleni crl the conchrnion that the v<'nd-
ihlc Ynluc had not been ndninwly ::i.lTccted. 

Afte r the rev er ~al by this Cou rt ilie plaintiff, 
not ha vlng been informed of tho filing of the 
Rejoi nde r, moved against the ans wer. .J ncl~r 
"\Villinm A. Smith ,vas of the opinion that th e 
answer eou tcl not he attacked after a reply ]rn.cl 
been filed thereto n.nd tliat, thc,·eforc, the mo-
tion was "unseasonohty" made (S . C. 66). He 
held, however, that the cha llenge could be 
made to the las t plead ing, viz., the Rejoinder , 
and accordingly he 1·csc1·vcd io u s the ri g·ht to 
move to stri ke the R cj oincfor us sham nnd friv o-



lous (S. C. 66, l. 30). 1J'he cause wns noticed 
for trial on the commercial calenLlar "subject 
to the .reserved right to move to st rike the Re-
joinder and ente r judgment final for the plain -
tiff" (S. C. 67). That motion was immediately 
made on three grounds, viz.: 

(1) That the Rejoinde1· is sham, 

(2) That the Hcjoinder is frivolous, a11d 

(3) That t.he Rejoinder <liscloses no rnnt-
tcr of legal defense. 

Proceedings on Plaintiff's Motion to Strike 
Rejoinder. 

The la st mentioned motion ,vas also for judg -
ment filial on the ground that the decision of 
the motion ,vonlcl in point of la,v be decisive of 
the whole cus(~. Tho motion was supported by 
thr ee affidavits (S. C. 70-78). By those proofs 
the re was established every fac t essential to 
the plaintiff's recovery , includi ng the two £nets 
·which ha<l heen denied by the defendant s' Re -
joinder, viz.: 

(1) The announcement at the Sheriff's 
vendue. 

(2) That with the Sheriff's deed was 
delivered actual and full possession to 
the mortgaged premises in their entirety. 

In opposition to those proofs the defendants 
prese nted three affidavits which in lw~ef were as 
follows : 

First: The affidavit of .Mrs. Tirown ad1~1it:ing' , /.l . 
ihat the Browns actually vacated the prennses ./ , · 0~ 

"on or about May 1, 19:16." There ,va s no ...-La.-..~ rf£.:,,t~-r 
( .S: C _,1/ f-:.'"' ~,./ ,,_;;;,(_ 7 
~a,;:,._ _ 
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denial of the all egatiou 1.ltat the p rcm..iscs were 
wholl y vacan t. on .May G, ltJ:JO, ihc date th e 
Sheriff delivered his tleed to ih e purcha~cr. 

Seeond : Tlrn affidavit of the defenda nt, Simon 
Ell,nu111, llta t he wm, served \vith snbpoena ad 
ro~ponde ndum on ::.Tovembc l' G, lD35, and that th e 
~uhpoe ua was dated October 29, 1Di35. 

Tliinl: T l1e affidavit of Kemper, a real estate 
man , to the effec.t tlrnt he unders tood that the 
mo11il1ly tenant , Bl'Own, haU received "a not ice t.o 
qu ii on Apl·il 1, 1936, the da:v fo llowing the 
She rill's :;ale" and lha i the affiant had also been 
informed of tho announc eme nt made at the 
Sheriff 's sale tha t the premises wonlcl be sold 
free of t enan cies and th nt po ssess ion would br, 
del-ivc!'ed with the deed. Th at witne ss expressed 
his opinion that "tlie fai lur e to cut off an interest 
in Llrn p r emises by fol'cclosure, 110 matter how 
small that interest nwy be, is a n nbsolnte ck-
t:cn cnJ- to ra refo l hidden ;" i-1nd that the unnonnce-
1wmt nm.de nt tlw snlc "wu s of lit.tie irupor ta uee" 
(S. C. 8:1). 

'!' HF.TIE \VAS AX llTTEil AllSF.XflE- IK THE DEFEXD -

.\K TS ' PTIOOFS OF nrn l~OLLOWINO: 

( 1) Any denial of the announcement 
made at the Sheriff's sale . 

(2) Any denial that the premises were 
vacant on May 5, 1936 when the Sheriff 
delivered his deed. 

( 3) Any denial of the allegation that 
with the Sheriff's deed went full posses• 
sion to the entire mortgaged premises. 



( 4) Any proof that any person had 
actually been deterr ed from bidding by 
the mere circumstance that Brown's 
transient monthly tenancy existed on 
March 31, the date of the Sheriff's ven -
due. 

Circuit Court's Holding on Proofs and 
Motion for Summary Judgment . 

. Jndge 'Viiillinm A . SJl1ith st.ruck the Rejoinder 
on the sevP.ral grou nds advanced by plaint iff (S. 
C. 84). 1'he Court's orde r r ecites t.hat it had 
been nll~gP.d in plai ntiff 's rep ly an d estab lished by 
01c p lain tiff's. affida vi t s on t he mo t ion that "nt the 
Slwr ift''s vcnd11c held on Jf ar ch 31, 1936 ,uul be-
for e tl tc bidding commenced flic plaintiff c:rnseJ. 
an anuoun cemc ut to he read to all hidd cTs p t !.:!S-
enl t.hai tlie mortga ged vre mises would lie so ld 
free of fill t.ouaneie s or r ights of tenan ts iu the 
property an d tha t posse ssio n would be giv0n 
11pon the del ivery of the Sh er iff ',::, deed, and 1hat 
wlrnn sn id cloed wns delive r ed by tho Sheriff to 
tlrn pu1·clrnsor on 1vfny D, H)30 there was deli ve red 
therewith nd na l nncl fnll possess ion of 1:lrn r.ntini 
nto rt gagec1 premises so sold at th r. She1·iff's sa le, 
8aid p1·011tiscs havi 11g beeu p reviou sly vae;ate d by 
1-he tenan t, Brown, and llrn forego"l-lig fa,cf:; not 
befog denied or co-utrolierfed by the. de/ endwnts ' 
affida,vits on this -motion." The onler stru ck the 
Rejo inder as sliam an d frivolo us, and the Court 
being of opinion that its det erm ina t ion on thP 
quest ions raised by t he pl ead ings an d prOofs wns 
(lr,~isivc of th e whole <'-fH:;e, it or de r ed juclgn1"11t 
finnl to be m1f·r,r e:<l fo1· the plaint iff. 

':l1ho Circuit Court's opi nion appears on r·ngos 
RG to!):) of the State of the Cas e. Tn it is poin te d 



ont flrn1 the defendan ts did uot tlh;pu ic th e fact 
t hat tlw tenant wa s a mon t..h ly tenant hollli 11g 
nnd r,r th e m orf_qa_qfie and tlia i his tenancy com-
mr.ncr.d on September 1, 1935, and furthe r tha i 
the (lcfcncla nts admit the fa ct that the monthly 
tenant vncat:cd the pr emises before 1he delivery of 
t"lrn Sheri ffs deed. The Court further points out 
1 lltl-1" no denial was made by i-lie defendant s of 
1 he announcement made at tlle Sheriff's sale 
(S. C. 91, 11. 20-40). 'fhr. Court's conclusion s 
were as follow !'.i, vlz: 

(1) No facts were pr esented by the de-
fcmlants showin g th at any bidder or bidders 
bad been deterred by t he cil'cum stance of th e 
Tirown monthl y t enancy . 

(2) That the announ ccmeni at !he Sheriff' s 
~a.le was sufficien t to di .!:ipOso of any de-
terr ing cffcci tha t the monthly tenancy might 
otherwise liave had. 

(3) That expert test imony was not ad-
miss ible t o say 1-hal a \Jidder woulfl he dc-
tr rr cd by the possession of a monthly tcmmt 
in the pro per ty where the p11rchfl$.(ff would 
receive the prop erly fre e nnd clcn1• of such 
possession tllld would ohtnin full pos session 
of the p1·operty on the deliv e ry of t he dc ctl. 

(4-) 'rhat whe r e tbc fa cts arc not in d is-
pute, ns in t he l11stani cagC', M:; to th e cir-
cnm sta nGes surroundin g ihc sn le, i t is for th e 
Court to ~ay whe t lwr 01· not tb e vend ible 
valu e wns affccl"cd or whether or no t th e 
bidd ing would be deten cd and lh111 the que s-
tion was one not submi ss iblo t o the jury 
hn1· ,vas a Cour t qu es tion (S. C. 94). 

( 5) 'rhat what the Cour t of E l'rOrs and 
Appeals had previously said (thai the allega-
tions of the reply raised un iss nr. of fact) 
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related to tl1e l'.ase iu its pos tun~ when p1'1;vi-
ously hr.fore the Court of Enors and Ap-
pcn ls, and that the situation nmvly presented 
to the Circuit Court . was Jiffereut Uecmrne 
Rin('.8 the determination by the AppcHate 
Com·t a R-ejoinder had been iile<l to tlie re-
ply, which Rcjoi1Hlcr t.lie defendants had 
failed 10 8ustaiu whl'll dwllcngcc l hy pl11in-
tiff'1:; mo t.ion aml supporting affidavits. 

(G) That a tenaut who hokls his tcmrn cy 
under a mortgagee in possr.ssion derives l1is 
rights from the rnortgag'ec and has no 
greater r iglitici t han the n:10rtgagce and that 
tl1e foreclosure decree terminates his rights 
and ho becomes subject to ejedmcnt by ,vrit 
of assistance. 

Each of thcsr. holdings is man ifes tly sound 
luw and tlw rcsnlt of careful thinking. V\Thile 
eael1 holding is sufficient to overthrow the at-
tempted def <~w,e, one holding is particularly out-
standing·, vi~., the one relating to the effect of 
the announcement made at the Shel'i1I's sale. 
\'Ve shall deal with that presently. 

\Ve here meet appellants' hvo points in the 
order in which t hey appo:ir in appellants 1 brief. 

POINT I. 

The Circuit Court did not err in striking 
the Rejoinder. 

A. THE REJOINDER \Y'11.s SHAM, 

Our adversaL"y contends that the affidavit of 
Agnes Brnwn stated tJrnt the tenant had vacated 
the pL'emises on or about May l, 19i1(i and 
that . this rais0d a question of fact on the n}lcg'a-
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tion of tlw reply thflt the premises were un-
tenanted on A pri1 J 1, 1936, the date of confirma-
t ion of sale . It is t rue that that f act ual issue 
u rose but tha t issue ,vas immater ial. The reply 
alleged tha t the premises were untenanted both 
on the <late of confirmation (April 11th) and on 
the elate of delivery of the Sher tfT's deed (May 
5th) (S. C. 38) . The defendants' proofs deny 
the n11eg·ation so faL' as it l'Clate<l to the vacanc y 
on the date of confirmat ion but admitted tlie 
al1cgation so far as it related to vacancy on 
the elate of the delivery of the Sheriff's deed. 
'J~he vacancy of the premises on citbcl' day was 
suOicieni to overthrow the defense hased on 
the \euaut's possessio n. 'l' he defen dants' pro ofs 
in den ial <li<l uoi go the whole lcngi-h of the plain -
t iff"s «llegation and p roof. 'l' hat den ia l fell 
short on a most vital point. 'l'h e net result 
was tha t while the <.lefcndanti:;' Rejoinde r de-
nied tha t the pl'emi ses were vauant when the 
Sheriff's deed wa s delivere<l the viaintiff's un -
controve rt ed proofs estabHshe<l the fact of 
vor,oncy on tha t day and the defendnnts' own 
proofs admitted it . Thus the shamness of tlw 
Rejo inder on that point ,vns demon str ated. That 
slnmmcss stn nd s a lso admitJ-cd hy the statement 
on tJagc 9 of appellants ' brie f that "the nllegn-
1 ion of the rep ly that posseission was delive red 
wilh lhe deed was noL mel. Uy affi<lavit at the 
t ime of the a rgu ment of lhe molio1/'. 

The Rejoinder denied the allcg{ltions of the 
reply concern ing th e announcement at the 
Sheriff's sale . On the motio n Lo sh·ike the 
plaintiff provP.d the announcement aud tlw de-
fe,11dants fa -i.lnl to deny -it. Such failu re is also 
ndmHtPd i11 appel hrnts' J)l'esent brief bcfor(' thi s 



Court. On pa ge 9 of that brief flppeflrs the 
foll owing admission: 

"T he denial in the Rejoin der eonecrn lnA" 
t.hc a11notmee111en t 1narlc by tl rn plain t i ff a t 
t he sale wa s unsupported by defendant s ut 
!lie t.irne of t he motion." 

Onr o.dvcrs ri.ry sr.r.ks 1'o jus ti fy 1h e slrnm d enitd 
hy saying t.lrn t. it hnd hccn imcrposcrl "in ord e r 
to p rov iffo nn oppo r tunity for ero ss -examin at ion 
of pla intiff 's wit ness es on this poin t at tl1e t.ime 
of Lrial" . T lie excuse is as hollow as Lhe den ial 
is sham . Advan cing coun sel's logic t.o a con-
clusion he seems to suggest t hat one may post -
pone the h,our of ju dgment by mer ely denying 
a p rove n £act and t he11 claim ing the -1-igh t to 
p robe into th at fac t by the process of cross-
cxam inntio11. If such oppo rtun ity were ava il-
able to a lit igant, then rar ely , i f ever, cmulcl a 
slrnm pleiHling· he sf-ruck and smnm ary jn dgmcnt 
hn<l. Th e rnl r. relating to the snpp ort of pl ead-
ings , ehulltmg~d a s sharu or fr ivolous , was sta.ted 
recently by Mi-. Just ice Trenchard, speakin g 
fa t t his Court in P'iJditv Union Trust Co. v. 
Cl,a,nsme1·, 120 N. J. L. 208. There th o pleading 
under attac k W fl S nn an swr.r. f his Cour t sni<l: 

uMoreove r, where, as here , a motion is 
mad e to strike an answer or a portion 
thereof because it is sham or frivolous, 
or both, the affidavit legally and suffi-
ciently challenging such pleading must be 
contradi cted or rebutted by an answer-
ing affidav it or affidavits, so as to raise a 
di spute as to the facts or law , or both; 
otherw ise, the pleading wi ll be struck. 
Pehle v. Saddle River Township, 119 
N. J. L. 156, 194 A. 553. Here there 
wa s no sufficient answering affidavit ." 
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OnT ad ve r sary suggests on page 9 of his 
b rief that he might have pleaded more nrl'fn lly 
by stat ing a "lack of in fo rrnation nncl be1i0f". 
\Vlth respect to tha t ki.nd of evas ion this Court 
:-;nid in Videlity Union 1'r1,1,st Oo. v. Chausmer, 
supra , the follO\ving: 

"The defendant's answer averred no 
knowledge or information as to thos e 
portions of the complaint which set out 
the proceedings in the Court of Chancer y. 
This portion of the answer was sham and 
was properly struck out, and that acti on 
was made a ground of appeal :f. ¥ ¥." 

The r epl y alle ged and the Rcjoit i<lcr clcnied 
that wit h the S beri ff's deed wen t l'ull possession 
of the entir e prnpe r ty. rr'he all ega tion was sup-
por ted by afficlnv-it which the defouclan ts wholly 
fa iled to meet . Obviou sly, in this material re-
spect: t.1rn Rejoinder was sham. In th is connec-
t ion we quo te from our adver sa ry 's p r esen t 
brief (p. 11): 

"lt is snbrn1ttcd, th en, that tho only all e-
gat ions of defendant s' r ejoinder ·which nre 
urnmpported hy 1rworn p roof are those deny-
ing the am10unue1ne11t at, lhe su le an d that 
the prcmiseR were untenan ted at the tir,.1e 
of delivery of the She r iff's dcr.d." 

Appe llant s mak e poin t of the fac t that the 
a11egati on in the Teply (pa r. 4 of reply) that th e 
vend ible value had not been affecte d by th e 
Brown tenanc y was den ied by th e Rejo inder and 
t.11at that denia l was snpport cd by the affidavi t 
of the r eal estat e man, :Kemper . The difficulty 
in ·which tl1c de fe ndants here find themselves is 
1-ha t tbc allegat ion was tho stn teme nt of n con-
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elnsio n of law :m<l the denial of that st ateme nt 
dicl not and could not raise an issue o-f fact. 
\Vh etllcr t-he vendible value was or ·was not af-
feded <lependcd upon those othe r facts p revi -
?us ly set up in the reply, such as the annotmcc-
mcnt at the sale, etc. That pa ra gTap h 4 of the 
reply presented a mcee c01iclusion of law is nd-
mittcd in our advei'sary's prcsm1t brief. He 
says at the bottom of page 3 of that brief: 

"The alleg ation of paragraph No. 4 of th e 
reply (C., p. 38, ll. 20-32) tlrnt nei the,· the 
\'Cndible value of the mo rtgaged premises 
nor the bidding therefor was in any way 
lesse ned or aiTected by the tenancy , ho-\v-
ever, ioas a conclus ,ian of law, and under 
well settled ru les was not withi n th e scope 
of the admission." 

Ass umin g, howeve r , that t he defendants were 
free to traverse what is adm ittedly a conclusion 
of law, ,vha t is the nature of the proof which 
they offered in sup pod of that traverse 1 They 
read tl te afli<lavit of a real es tate man (S. C. 82) 
who advanced Urn opinion that a monthly ten-
ancy, ienninating on .April 1, 1.9.W, would ad-
vers ely affec t the bid ding at a publ ic sale ltelcl 
the pre vious day, an d th is notwithstanding the 
announcement that the pn:m1ises arc bein g sold 
free of the tenancy and that possessi on would 
go with the deed. ~rlrnt testimony is inherently 
improbabl e and merits no cre dence in any quar-
ter. It is contra all c:sperieuce, as we ·hop e to 
show ·when later in this brief we discuss tlrn 
effect of the announ cement at the Sheriff's sale. 
The affiant him!:;elf must have been a.wa:re of 
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tlic shall owne ss of his view, for in bis affidavit 
he dogma tically says tha t : 

"The fa ilu re to cnt off an interest in the 
premises by foreclosure, no matter huw 
snwll lhal inte1·est 1nav be, is au absolute 
deterrent t.o caref ul bidd ers ." 

~viden t ly the affia11t had not been informed by 
l!ounsc l or, being informed, l!hosc to forget the 
pract-ical ru le laid dow11 by this Court in the 
instant case when it rev ersed t lic Cll"cuit Court. 
It may perhaps be better at U1i.s point to ana-
Jy,r,e the several asse rt ions made by the witness 
Kemper. They appca1· in thr ee para gra phs on 
page 83 of the State of tJ1e Case . 

'11hc first is to the effect that many pro spec-
tive purcha sers of the premises in question 
migl1t des ire to use the property in busines s 
and would hence require immediate and com-
ple te possessi on. \.Vhat the witness rueans by 
"immed iate possession" is not indicated. Sul'e ly, 
he m:mnot mean th at a ptirchasm· woul<l require 
pmiscssion immediately aftr.r Orn fal lin g of the 
Sheri ff's gavel. The purchaser knows, or will 
be held to know tha t some time must elaps e be-
twe en the sale and the secu ring- of possess ion. 
'.rlic sale rnust be repor ted, it mu st be confi1·mcd, 
the Sheriff must draw his deed and the pur-
chase r must pay the price au<l comply with the 
condi tions of sale. '£he pu rchase r also undc r-
slands , or will he held to under sta nd, tha t even 
afler he gets his dec<l there may be some delay 
in securing actual possessio n, as where the 
owner of the equity, even though he has been 
joined as a party in fo r eclosur e D.Tifl been cut 
off, fa ils to \'aeate and it becomes necessary to 
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remove him hy writ of assistance (a. p roceedi ng 
·which cnn he inirngnrate d only by tbe pur chase 1· 
nrtcr he secur P-s his deed ,ind which proceeding 
tu kcs at least six weeks to proser.nte to finality) . 
It. Is, thcrefotc, correct. to say t1iat: wlm( an 
execut ion pur chaser invariably expects aml ha s 
n ri ght to 1·cc0ive is possosslon with in tl,at 
normal period of t ime required to remove by writ 
of ass istanc.e those who are bound by the decr ee 
of foreclosure and who refuse to yield up the 
pre mises. As al r eady indicated that spa n of 
time is six weeks following the delivery of Uw 
Sheri ff' s deed. Tn the inst an t case the posses -
sion was assur ed to the pur chase r by tu·o sep-
an ite means, each deeicledly quieke r than re -
course to wri t of as~ista nce, vi 7.: 

(1) Complaina:nt in for eclosure, havi ng al-
ready serve d on the te nan t a notice t:o quit., 
knew tlrnt tlH~ tennn t. ·wa;;:; mnnma r ily remov -
able and compla inan t , therefore, r epresentecl 
ad one of the cond-itions oi sal e tha t posses-
sion would accom pany the cleliv01·y of tlie 
deed. As wa A sai d by .Judge Smilh, the 
p11rehf1Rcr "<'-Ould re ly on tlrn announc cJnl.\Jlt 
a t the sale and would not be obliged to 
ca rr y thro ugh his pur chase if possession wns 
not delivered to J1im on L11e delivery oi' the 
deed" (S. C. 94). TlrnR t ]ie bidd en; wer e 
made to understa nd that the proper ty woulc1 
Uc <lelivel'ed lo them sooner than wou ld be 
the ca.:-:c if possession had lo be achie\'l.!cl 
by writ of ilRRiRt:mcc ag ain st a pn rl y who, 
t hough cut off by the decree, persist ed in 
holdi ng on. 

(2) Tf any prospective bidclcr kn ew of -
Brow n's mon thly tenancy be must also he 
held lo have k;1own that 11pon ta.king'. the 
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deed there would aris e by operation of ]aw 
(SP-c. 1 of the Conveyance Act, Comp. Stat. 
1534) the relationship of laudlorcl and ten-
ant bet ween him self and Brown and that 
the tenancy was thereafter termim1ble on 
30 days' no t ice to quit and that after such 
notice summary proceeclings, taking about 7 
days, would lie. Ry such means posse ssion 
would be secured sooJ1er tban by writ of 
assistance agai.n,.:;t a par ty who had been 
joined and been cut oIT hy the decree of 
forec losure. 

The witness Kemper also says that failure to 
cut off by forec losure any interest, "no matter 
how small that interest may be", absolute ly 
deters bidclers, and this althoug·h it would have 
been possible to evict Brown "speedily and 
Di.m,vly". He explains this by saying that pos-
sib l,v troublesome li\i gati on would arise if the 
tenant proved recalcitran t . The witness' arg·u-
rnent .is speciou s. Is not a proceeding for writ 
of assistance a bit of "troublesome litigntion" ! 
Y c't" the necessity of reso r ting to that mea sure 
does not excuse the purchaser from completing 
his purchase, nor docs it absolve obligors from 
tlieir liability. A rather illuminat ive case was 
rceently dec ided by Vice Chancellor Bigelow in 
Pidelily Union Trust Co. v. Gerber Bros. R{',alfy 
Co., 123 N. J. Eq. 511. Complainant brought 
su it in Chancery for n. mortgage deficien cy 
against three obligo1·s nncl an assuming- grauiec. 
The defendant s there, as the defendants her e, 
pleaded that two tenants had not been join ed 
in the foreclosure su it. rrhat was so but none-
theless a w1·it of as.::;ista ncc had issurd again st 
th em. 'rJieir eviction under the wri t was held 
to satisfy the rule that the securi ty 111ust be 
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exhausted. The Vice Chancellor said (at p. 
513), 

"The defendants, eiting- A·mcrican-Ttalfon 
Builcli-ng and Loan Assuuiaiion v. L·iotta, 117 
N. J. Law 467, and Pohsh Honw 
and Loan Association v. Burine/1,ky, ll!J 
,T." Law 1, plond thnt two tenants 1rnmLH.l 
.7iabarsky, occupying part of the 
premises, were not joined in the 
suii. Although the .foreclosur e record shows 
that they were uot par ties, it also dlstluses 
that after eomplai11ant hnd bonght: in the 
property, it applied for and obtaine d an 
order for possession and then a writ of as-
sistance directed ag·ainst the Zabnrskys. 
The order for possession recites that the 
fina l decree hnd absolntely dcbnrred and 
foreclosed them. It matters not ho-w they 
·were bound - perhaps because they hold 
un<ler a lew~e which coulU J1ave been, but was 
not , recorded. Rev. Stat. 2 :29-27. 

" 'Delivery of possession is no rrm1 lly essen -
t ial to . the transfer of a good title and a 
vcndec may reject title 11ot accompanied hy 
immediate possession unless the agTeemcnt 
!Je otherwii,;e. Au existing' tenancy, not cut 
off by foreclosure , 1nay <lete r biclUers. For 
tlwse reasons, the court of errors an<l ap-
peals has held tliat les s00s must. he joined 
as defendants in the forec losure snit and 
that this is a condition precedent to the 
rig ht to proceed 011 the bond.' Stratford 
Rnildin.g and Loan Assoc·iation v. f·Vagner, 
12-2 X. J. ~r1. 4:")2. But in the presen t case, 
the te nancy was cut off by the fon~clos11rc 
and the purchaser acquired the right to im -
mediate possession. So the rule was satis-
fied . Har'l'ester Hwildh1g and Loam. As1,oc;ia-
tion v. Elha111n. 119 N. ,I. Law.437." 
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The wit n1?ss K emper further opined iliat tl1e 
aimouncemen t at th e Sheriff's sale "was of 1-iffle. 
importa nce". By t.haL statenrn nt he concedes 
that the aunuuncemenL was of so-me impo rLante 
but does not reveal the nature or extent thereof. 
Ho sugg ests that becau se the announcon1ont is 
1rnusual a purchaser wig'hi "scent tronblc" . He 
<lues 11ot irnlieate what Lroublo migh t be scented 
from au unnoune emeut the 011ly effect of which 
is t o aid in intelJig eut Ui<l<ling·, spares th e bi<l-
dc r the ne cessity of making indepe rn.1e11t inquiry 
and al so ast.urcs to him that w11at he is adua1ly 
h11ying is tha t which the decr ee di rech:d Ue sold, 
vi:1.., 1:hc title t.o th e proper ty, coup led with pos~ 
s~ssion. T he defendants offernd no eviden ce 
tha t a11yone present at the sale knew of Brow n/s 
monthlv tmmncy, shortly to ex'f}ire. lf such per-
son lme,v of th e h inan ey tJrnn th e anno nncc-
m011t of the sale constit uted n rcpr cMmtntion 
t hat the enenmbn:i.1100, ,voul<l be out. or the w11y 
before the Sheriff del iver ed hi s deed. As it 
fl<'tnnlly turned out , Brown's tenan cy, no mat -
te r when it ended lega lly, was ac tu ally out of 
1.he wny before .}lay 5th. On the other hand, 
if rmy pers.on at the Rri.1c did not know of B rown 's 
tcrnrncy then surely hi 8 bidding waR not affected 
hy the nn kn own fact. ~i ther way .one loolrn at 
it, the i;:it uat ion i:::i no differe nt than where a 
vcnrlor agrccR to convey free of cncnm hrnncc8, 
11ot r evealing th e cxiRtcncc of cncmnhra nccs, 
wh ich arc, howev er, eliminat ed hcfor c tf'nrler of 
deed. Onr own courtR have gono_ so ffl.r HS 1:o 
hold tlrnt. specific pcl'forrna.ncc wonlc1 be clecree rl 
ngainst. the vencfoc even thon g·h the uncliscloserl 
encumbrances nxi stcd on the d11y fixed for pm·-
formance but c0n.s0d to nxist before cnti-y of 
final dccrl~c, unfoss tin10. is of the essence. In 
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the latter situation the vendor mus t remove en-
cumbran ces before the time fixed for perform-
ance. \¥ e rely upon the following cases: 

Gerba v. Mitruske, 84 N. J. ~q. 141 
(E. & A., Opinion by Chief J usticc 
Gummerc ) ; 

Cavanna v. Brooks, 97 K. J . Eq. 329 
(E . & A.); 

Oakey v. Cook, 41 K. J. Eq. 350, 2f,4 ; 
Moore v. Galupo, 65 N. J. Eq. 194; 
Agens v. Kock, 74 N. J. E q. 528. 

In C:e1·ba v. 1lJ,itri1ske, 84 X. ,J. F.q. 79, the ven-
dee resisted per fo rmance OJI two gTmmds, one be-
ing that nt t he time the agreement of sale ,vas 
made the pr operty was subject to a subsisting 
lease. Viec -Clrnnccllor Howe ll pointed out that 
that. lease subsequently expired by its own terms 
mid that, therefore, there was nothing in the 
\\'ay of specific perfo rmance. As to this defense 
by the vcndee this court, on appeal, said t.hat it 
1vas "enti rely conte nt wlth the disposition of it 
made by the court below, and have nothing to 
add to what was sa id by the vice-chancellor in the 
memoran dum opinio n filed by him" . Affin na nce 
in 84 N. J . E<J. 141 nt 144. 

In Ooddard v. Jeffreys, 51 L . J . Cb, 57, the 
vendor represented that . the premises agrcCd to 
be conveyed yielded certa in rents. 'I'l10sc rents 
·were not as represented at the time, but before 
the dat e fi.x.cd for performance a rr ived the pJain-
tiff rai sed th e rents so to be as repre sented . 
Specific perfo rmance 1vas granted, the Court hold -, 
ing that the defenda nt vendee had suffere,d no 
prejudice, th e Court mak ing the test the condi-
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tions which existed on the date when the deed WH B 

delive r ed. 
Our adve r sa ry heret ofo re contended tha t at the 

She 1-i-ff's sa1e ne ither the Sbcl'lff no r the corn-
pla irnmt can ad d conditions or te rms not prov i<le<l 
for in the deCJ•ee. There, he en cd, for Uie an-
nouncem ent. made by complo innn f.':,; ::;olicit.01· 
added nothing· to the decree. On l'lrn cont ra ry, it 
wm; in c.:onformit y with the decree. rnw decree 
directed the pre mise s to be sold. Nothing bein~ 
said about tenancies the p r esumption is that the 
prem ises were to be so sold that the purchaser by 
his deed would take a fee simple free of encum-
brances and posscsso r y r ights in other s. \Vl rnt 
the comp lainant's solicito r d id was to say to the 
buying public that that is exactly what the pur-
chase r would get, informing the bidder s that with 
the Sher~ff's deed would go pos sessi on and in-
fe-re-ntially assu ri ng the bldde 1·s that if any ten-
ancies prese ntly existed they would be put to an 
end befo r e the pur chaser was tendered the Sher-
iff's deed. Such an announcement is not objee-
tionahlc. In Lnker v. P itzer, 177 \T. Y. Supp. 
:5:59, the sell ing referee in forcr,Jo~rnl'e announced 
nt the sa le lhe existence of a ta.x tit le which had 
not been cul off by th e foreclos1we and men tion 
of which appeared nowhere in the proceedings. 
Th is announcement was clrnllengcd a.s being a 
depar ture from the direc tio ns of the orde r of sa le. 
'fbe Kew York Court sn id tha t "t he customary 
aud usua l practice on th e part of referees in mort-
gage f oreclosm·e cnses, of slati ng the cond it ion 
of the titl e in the te rm s of .sale, when it is fairl y 
and trut hfully done, is uot only not to be con-
<lemned , but is t o he commended. Otherwise 
b,idders m-ust search the record as a vreliminary 
to intelligent bidding" . The Court fur ther sald 
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tlrnt "mhnt could pass by the forecolsnre sale 
was ,what pmporled to be sold and 1,m,st have 
bewn so wndf.rslood Vy the purchas er. No ivrong 
is done in reqwiring him lo vay for exactly what 
he bought." 

Now, while it is true that the last cited case in-
volved the effort of the purchaser to escape his 
commitmen t and did not involve the effor t of an 
obligor to escape the obligat ion of his h011d, yet 
the case is much in point . The Kew York Court 
dealt with the effect upon th e bidder's mind of an 
annourn:crnent concerning the existence of an en-
cumbrance not involved in the foreclosure and 
not cnt off by the decree of sale. 'J'he Court's 
ho lding is not only an apptova l of the p r acti ce 
of ma king such announcemen ts, s ince i t fur thers 
i11tellig·ent bidding, but is also a clear hold ing 
tlutt whal the bidder buys is that ,vhich by t.hc 
decree and the annon-ncenwnt is represented as 
lhc lhing; sold. 

Apply ing the holding in the last riled case to 
the fads in tlie in stn nt case, is it not clear that 
wlint bidde rs bid for und what the pu rchase r 
bongM wa8 a t it-le which, according to the terms 
of sale, would u7wn vesl -i,ng cany with it the 
fnll and actual possession of the property sold 'f 
That understand ing· was met and the rep1·esenta -
tion was carried out and fulfilled when Brown 
vac ated U1e prem ises and when with t he Sh 'eriff's 
dccll went the fu ll possess ion. 

It therefore remains to consider when the litle 
purchased at foreclosure sale actually vests. T ile 
gen eral rule is that "the foreclosure purchaser is 
entitle d to the possession of the premises im, 
med iately upon the vesting of his title" (41 C. J., 
p. 997, sec. 1453, and cases there cited) '. Of 
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course, the title does not vest unt il the Sheriff 
makes conveya nce. Unt il the n tl1e pun: haser has 
only n vcnclcc's equitable estate . 

It seems to us thnt the ouJy purpose sought 
to be serv ed by the nffidavit of lbe real estate 
mnnagcr, Kempe l\ was to Rhow lhe p8ycbological 
effect upon the minds of bidders of announce. 
ments made at She r iff's sa les . That th is may 
not be do11e was held by the Cour t be1o,v and 
is elsewhere in th is brief cliscussc<l. How·c,·er, 
it will be observed that nowhere in his affidavit 
does Kempe r exhi bit any specia l expert qualifica-
tion with respect to the effect on a bidder 's 
mind of an announceme nt snch as was made at 
the Sheriff's sale here. TTe states that his work 
has cons isted of "manag ing, nppraising and sell-
ing real estate" . He also f;Uys that he is 
"fami 1ia r with market cond it ions und market 
values of rea l estate in Ncnvnrk an<l vicinity". 
An exper ience in manag ing, appra ising and seU-
ing real estate is far from ind icati ng any ex-
perience at jud icial sa les. Thii:; wit uess on psy-
chology docs not indicate that he ever attended 
a foreclosure sa le or ever pflrtic ipated or as-
sisted in bidd ing aL an auction sa le or bas bad 
any experience reveal ing to him the reactions 
I.lad by bidders wlien assur ing annou ncements 
ure made. \Ve t .Uerefol'e submit thnt if au e:x-
pet't 's opinion ou such a que st ion is at all ad-
1uissible it was in Lbc instant case properly re-
jected by the Uircuit Court, fo r the witness was 
incompete nt- J1e cxltibited no such qualifications 
as related to the subject under investigat ion. 

Finally, our adversary's complain t is that ibc 
licj oinder shou ld not Lave been st ruck because 
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some of tbe plaintiff's allegations were in issue 
and that the plaintiiI's motion wa s nddressed to 
tbc Rejoinder as a ·whole. 1l1be fallacy of his 
position is so apparent when we consider that 
enough of the material allegations of the pla in-
tiff's rep ly and support ing proofs were either 
admitt.ed or were not co11L.rover tcd that the plain-
tiff's r ight to recover was removed from con -
troversy. Reference is made by counsel to the 
lang-nagc of Mr. J ust.iee llelier in Ka m,m, v. 
Pli11k, indica t ing that tile pm,ver to stri ke out 
a pleading as frivolous or sbam will not he 
exercised unless its objectionable character 
clearly appears. That lang uage Las strong ap-
plicat ion to the case at bar. The frivo lous and 
th e sliarn nature of the Rejoinder not only 
made clearly to appear but was demonstrated 
by the defendants' own admissions. In that 
same quoted language appears Uw state ment of 
the 1·nlc upon which we rely, tliat wbcrc the 
matters set up in affidavits sulnnittcd on a mo-
ti on to strike arc not controverted Hie Court 
is jus ti fied in strik ing. Tl iis statement is in 
essence no different than that furuislieU by )fr . 
. Ju st ice Trenchard in Yidel,il:IJ Union Tru.st Co. 
v. Chausnier, supra. 

It is therefore submitted Umt the proofs be-
fore Judge Smitli demonstratcc1 tliat the tle-
fendants' Rejoinde r was sJmm wit.l.J respect to 
mater ial denials a11d tliat wit.L i respect to ot.l.1er 
matters in contrnversy the Rejoinder was wl10Hy 
fr ivolous since those other matters were im-
material. An instance of such inunateria l, and 
th erefore frivolous, controversy is tlie dispute 
as to whether Brown's tenancy ended on April 
1st or · :May 1st or whether he g-ot out the first 
week in April or on May 1st. Those questions 
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amount to nothin g in the lighL of the establ ished 
and admitted fact thnt he vacated before J\Iny 
5, 1936 on which late r day possession accom-
pnnicd the Sher iff's deed, all as represented in 
and Ly the announcement read at the Sher iff's 
sale. 

the reason s Rhown it is submitted that 
1-bc Rejoinde r was properly str uck as being 
sham. 

B. THE RE.JOT~DEn \\-.,.As FnrvoLOliS. 

The Rejoinder being sham iL matters not ihat 
it was also frivolous. 'rhat i t was so with 
respect to immaterial allegations was discussed 
and shown under subd ivision "A" of this point. 

POINT II. 

The Circuit Court's determination was dis~ 
positive of the whole case, 

Under Po int Two of hiR brief our adversary 
presents thr ee point s. In repl y we follow their 
sequence . 

.A.-Tn 1s Coun'l.' ExPnEsst.m Ko 
OPINION ON MATTERS PnRSF.NTED HY 

THE RF.JOINDEn A..l\'D THE MoTJON '.1'0 

STRIJ\E. 

When this Court spoke on the first appeal the 
plead ings were in the following postu re: 

Compla int 
Answer 
Plaintiff 's Reply 
Defendants• Motion to Strike Reply. 
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Before plnin t ifl''s reply no issue had yet. been 
raised concerning the effect of the monthly 
tenancy on the vendib le value or the bidding. 
The eomplaint did not anticipate any sur,h de-
fense nor did the answer assert tha t 010 Brown 
ienancy deterred any bidders. The answcff as -
serted the sin,~le defense that by the omission 
of the month ly tenant the 1nortgagce had failed 
to exhaust the unde rlying security. 'rhe theory 
of the answer was that the m ere omission, with -
out regard to any other attendant circumstances, 
precluded recovery on the bond. So ,Judge 
Po rt er thought on our mot ion to strike the 
nnswor (see Opinion, p. 33 of S. C.). There-
after plaintiff's reply set up the circumstances 
at tending the sale, the announcement made 
thereat, and the further fact that with the deed 
went possession. On the motion to strike that 
1·eply ,Judg·c Porter adhered to his earlier view 
and regarded 1-lie omission as fa tal (S. C. 45). 
He did not reganl the new facts presented by 
the reply as eJianging the legal situation and 
he said so (S. C. 46). In this he erred. In 
rcvcrsi11g the Circuit Court this Court could 
do no more than remit the cause to be pro-
ceeded with as is the practice at nis-i z,rins. 
\Ve emphasize the faet that ·when the case was 
before tl1e Appellate Court the cause was not 
yet at issue, for the dcfondm1ts had :hot yet 
met the matte r appearing for the Tirst time in. 
tho plnintiff's reply. ConceivaUly they might 
deny the flnnouncement at tho sale, and migltt 
even deny that when the Sheriff delivered the 
deed possession lmmediately followed. The qe:. 
fendants' attitude on these matters was not 
determinable in advance of the filing ' of the 
Rejoinder. When this Court said that "the 
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allega tio ns of the rcpJ y suppo rted by riffida vit::: 
may or may not be tr ue" and th at an i ssne of 
fact was rai sed, it could mean only thnt 1111 issue 
arises if the facts are controverted. \ iVbcn it 
was suggested .in this Cour t's opinion that the 
issue had to be t r ied all t hat could have been 
1ueant was t hat the issue, if it a1:ose by the 
plead ings, shou ld be suhrni tte <l to th e t rie r of 
the facts. It could not hav e in tend ed that t.lir 
cause be submitted to tlte ju ry even though by 
th eir R ejo ind er the defendan ts admit ted enough 
material allegation s entitlin g the plaintiff io a 
r ecovery. Nor could it have been intcn de<l that 
the case go io the ju ry if the defen dan ts' denials 
(cont ained in their Rejoinde r) were st ruck down 
by a motion and supporling proofs, unm et by 
the defe ndan ts . It seems, therefore, p lain that 
what thi s Court sai d abou t a tr ial of the fa cts 
could not and did noL relate to a stntc. of plead-
ing- ai1d p roof not th e1i yet arise n . lt i8 also 
pla in that what this Coul't said 011 the point 
pre supposed that when all the plead ings ,verc 
in and all motions to stri ke were heard, there 
still remained controverLe<l facts req uir ing a 
j ury's findin g. }1or tho se re as ons this Court 
rem itte d the cau'se to the Circ11it to be ther e 
procee ded with in accord ance ,vith the p ractice 
of the Circuit Court. 

I t is for the for egoing reasons that Jud ge 
\V illiam A. Smith said in bis opin ion the follow-
in g (S. C. 94), 

"In this determina ti on I am mindful of 
the fact that the opinion of th e Com-t of 
Errors and Appenls in this case in rever sing 
the granting of the jud gment for the de-
fendants stat.es: 
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"'\\'c nrc of the opinion that they (u l-
lcgnt.ions of the rep ly ) ra ised an issn0 of 
fnct as to whe ther the presen ce of thi s 
tenancy under the surroundin g ci l'Cum-
sta11ees tlid affect the vendib le va lue of 
the mor tgaged prem ises by deterring bid -
der s.' 

"But the matter is in a different posi-
tion presented now to me than it was as 
presented to the Co urt of Errors and Ap-
peals. Since the determina t ion by the uppe r 
cour t a rejo ind er has been filed to the reply 
whi cl1, nncler th e affidav it :mbmitted, docs 
nol· rai se an issue a:j lo ai1y fac t which 
might be in disp ute hut merely sets forth 
a n op in ion of a rea l estate exp er t aS to the 
cITcct thn.t Orn te nan cy wou ld have upo n 
the vendible value of ihc prop erty nnd th e 
biddin g at: the sale . rn 1is, as 1 lrnYC st"rtl"ecl, 
I do nut th iJ1k rai ses m1 is,me of fact to 
.sulrniit to fl jury." 

lt will he noted that the issue a.::i to l"hc effect 
on vend ible va lue ,vas ra ised not by comp la int 
uncl an swer but by reply and rejo ind er . Tn 
tho reply the plaint iff plea ded that the vo11d ible 
Yll lnc had not been affected aud alleged tho 
reasons the r efor. The Rejoinder went in denial. 
rl'lrns, p lain tiff's firs t oppo r tunity to move to 
::;trike wns agai nst the Rejoinder antl the rle-
fcni:;ive mat ter J-herei n contain ed . 111 it s dc-
l'c1u~ivc <>luwacter tl1e Rejoinder was essentially 
an a.n8wcr. No n.1;thority need be cite d that a 
sha m or 11. frivo lous answer may be struck. rl1he 
same is equa lly true of any defensive pleading ~ 
Un<ler Rule 40 of the Sup r eme Court demurr ers 
are aUoli~hcd and pr ovision is made for Striki11g 
"any pleading" by a motion. That ru le further 
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prov ides that any question rai sed by such mo-
tion ma y be dete rm ined befo re tria l, "and if 
the decision be decisi.ve of the whole case the 
Court rnay g·ive judgm ent fo r the successful 
party or make such orde r as may be ju st" . 

O1u mot ion wns 110.cisivc of i hr, whole cnsr 
since th e defend ant::. fni lcd to controvert by 
proof 1:ho fad of 1hc nnn01mccm0nt at t he f•rnle 
anrl iis fulfill.Jncnt up on the delivery of t he clecd. 
If the lower court wa.-: r ight in poi nt of la,v 
what ·was ther e left t o he submi tte d j·o the j ury , 
rrhc con troversy hnd re solved its elf into a qncs-
tio n of law upo n wh ich t.bc .Tudgei an d he t.1k1T1e, 
could pass . rrhcsc ar c the considcraHon s which 
m oved th e Circuit Cour t .Judg-c to t=:.ay in his 
opinion ( S. C. 91) : 

"I take it that if my determination on 
this motion is decisive of the whole case 
and there is no issue of fact involve d I 
m,ay direct summary judgm .ent :,;. :,;. :,;. .'' 

Also (S. C. 04): 

"I therefore cannot see that there is 
any disputed issue of fact to submit to 
a jury; and the motion of the plaint iff 
should be granted." 

B .-TH I<J A-~KOUXCEAfE K T A'f T ilE 

SALE AND ITS .FU L FLL L:\11::N"l ' JS CONC LU-

S fVE AG,\I NS'l' TH E UE.FE .):SE . 

On page 15 of hi s h1·iet' our ndvc,·sary argues 
t1rnt t.lle announcement wa s not eonclns ive. He 
!)_notes from the first opinion of Jndge Porter to 
the effect 'jthat the sal e wn.s not in fac t or in 
lnw free fro m tha t tenancy even thou gh so an-
nounced". ,Judge Port er' s Rtntcmcnt must be 



m1clel'sl·ood in the lig'ht of the view he then en-
ter tained that any omission from the foTeclosure 
suit of a monthly tenant was fatal to a snbse-
qmmt recov el'y against the obligor, and that this 
rule a<lmiUed of no except ion or <innlifi ca t ion. 
th at bei11g· I.he notion then entertained we cnn 
welI undeni(.aud that J ndge l>orter did not ae-
cepi the "anuounceme 11l" as curtailing the ru le. 
It was his adherence to Lhal notion wliicl1 later 
result ed in the reversal of the summary judg -
ment awarded by him to the defendan ts . Since 
then the atmosphere has been fully clear ed by 
1his Cour t 's opinion in the instan t case . Tha t 
opinion pob1ts out (S. C. 52) tha t the addit ional 
facts pre sented by the plai ntiff 's rep ly ( one of 
wbich facts was the announceme nt at the Sher-
iff's sal e) did, i f t rue, free t he in stan t case from 
1hc f'o1·cc of the T,.iotta case . Later in i ts opin-
ion (S. C. fl:)) this Court spoke of the mrnouncc-
nwnt n R one of the pertinent frtc1s to he con-
8idered ancl found in rlctcrm ining wlwther 
Hi-o,vn's tenancy did or did not affect th e ven -
dible va lue by deterr ing bidde rs. Thus, by the 
authori ty of our Court of las t resort it seems 
settl ed that an announcement, such as admitted ly 
was here made, distinguis hes the case from the 
Liott a cas e \vhere this Court deal t with a m ere 
uon-joinder of par ties and had no other facts 
before it to show that tha t non-jolnd er had been 
neut ral ized and rendered meaning less. Tn quot-
ing from the fii·st opinion of Judge Port .er our 
nclversa i-y seems 10 rely upon that which this 
Cou r t hns nh-cn.dy pronounced to 11e error . 

Defendants make the polnt that it was impo~-
sible for the SheTiff lo sell the property free 
of Brown's temmcy. If by tl,mt is meant that 



the ShcriiT could noi ac l ually te rminate the 
tenancy on the dale of venduc , the arg:umeut is 
coneccled. But ii tloes noi follow iha i U1e Sher -
iff might not un derta ke to sell that which by 
th e decree he is required to sell, assur ing to the 
pnr ehase r tha t betwee n the elate of vencluc and 
the date thr purc lurnrr woU!d be l'C(] Uirr d to 
pe rfor m full posses s ion would be obtained and 
that possession turned over with the deed. The 
decree of sale being silent on the subjec t of 
possession, the buying pub lic would be justifie d 
in assum ing that possession would accompany 
the delive ry of the deed. By the announce ment 
made at ihc sale the Sheriff did nothi ng to qual-
'ify or di sturb that e>..7)cctntion. On the con-
tra ry: he announced that which the bidder s hacl 
n. r igh t l"o m;Rnm e, tha t po ssct:-i:;ion would be given 
·wifl1 the deed . Thi s is altogether different fro m 
any announcement that seeks to charge the prop-
er ty ,vit h an added li en or seeks to impose upon 
the bidder an enl arg ed li ability. \Ve arc ,vell 
acqua inte d ·with those cmscs which condem n what 
ar c called "chilling te rms of so.Jc" . Huch terms 
of sa le are designed to di scourage bidding by 
impos ing condit ions or requirements which slmke 
off compP-titivc biddi.J.1g. Such a term of sale 
,vns the one dealt with by tho CUmweUor in t.he 
vc l'y ea rl y case , cited by our a<lvenmry, Steven -
son v. JJlnck, l N. J . Eq. 338. '£hat case fur-
.nishes no comfor t to the app ellants. 1'hern 
afte r the success f ul bicl had hrcn l'flceivcd the 
Sheri.fr injected in to the terms of sa le a condi-
tion by wh ld1 the pm·c.l1n~cr might bf! subjected 
in person am., to the liability of n number of out -
sta nding bonds. V cry sound ly the Court th ere 
sa id tha t the Sheriff had undertaken to create a 
liability which t,he law ha<l not impo sed. 111 the 
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la ter cnse of Piund v. Bovd, 33 N. ,J. JiJq. 600 
at 603 this Cour t, speaking by ~fr. ,Jus tice 
Dixon, defined the duty of the Sher iff as one to 
sell the prope rty in the interests of the defend-
ant and of lhe forcdosing mortgagee, for the 
best price it \vill bring and that he may not im-
pos e conditions reb l.ri cti ng· the purc h aser's 
rig-hLs. But the Court there held that the Sher-
i.IT might at th e auction declare tha t he was 
selling subject to prior encumbrances and that 
such decl a ration is "a mere notic e, which he See also 
may fairly g·ive, to app rise pe r sons of wha t LUKER v . FITZER, 
claims may be made again st the ti tle he conveys". 
See also Hackensack 1Yafor Co . v. DeKay, 36 
Eq. at 555 (K & A .) . 

\Vhat the Sh eriff did in the instan t case was 
to appr ise the bidders presen t of what ulti-
nrntcly became an accomplished fact, viz., that 
110 f(''llam.t's 1rnsses:;ion would snrvive the de-
liver y of the deed. The effec t of this announce-
ment wa s not to "chill" bidding but to stimulate 
it, for if the pr ese nce of a monthly ten ancy ad-
ver sely affec t s bidding (whi ch is contra to all 
exper ieuce) certainly the Sheriff 's announce-
ment tha t no such ten anc y will endure removes 
all hesitancy and helps produce the beUer price . 

The defendan ts stra in at a gnat and they are 
dr iven to arg ne that a11y int erest "no 1natter 
how slight", not cut off by the f ore closure suit , 
exonerates and absolves the obligor upon the 
faith of whose promise the loan was made. 
Happ ily this is not the law. 'l'his Court 's eal'lie1· 
opinion in the in sta nt case should have put such 
conte ntion s at rest. The real question in the~e-
eases is always whether as a prac(ical mat te r 
the omitted inter es t detened biddi ng . Sllpp9se, 
for example , complainant 's counsel foreclosing a 

177 N. Y.Sup. 559 
discussed on p. 
22 of this brief 



$50,000 mortgage omitted to join a ju dgment-
cre di to r OT a mcchm1ic's lien claimant holding a. 
$50 lien. SupposP- further that that 0111issi011 
were iliscovered by counsel immediately before 
the sale and he announced to the bidders prc:c;-
cnt that that encumbrance would be removed hr.-
fore the purchaser would be required io 0011 1-

plcte the purcha se. Suppose fut·ihcr ibai promise 
wore kept and that on the clay the Sheriff de-
live red his deed the ju dgment or Hen claim wer G 
actually cancelled and out of U1e way. Could 
the obligor rationall y advance t.bc claim that bid-
ders had been detencd 1 

Then again, suppose in ihe case last assumc1l 
the $50 encmnbran ce liad not. bee11 discharged 
before delivery of tl1e deetl. It mig ht th en he 
reasonably argued that the bid<ling was ad-
versely affected to the extent of the cncumbrnnc:e, 
viz., $50. That amount and no other would meas-
ure the injury to the obligor. \Vould it be just 
that he escape his $50,000 1iuhility because for-
sooth he had bee11 hurt to the r.xtcni: of $50 l 
In the case at bar the defendant~ did not under-
take to prove to what exte nt , if flny, the bidding-
was adversely affected. Ohvionsly no clean-
hearted expert could conscient iously say that the 
Browu ten aucy hacl made a differe nce of a dol-
lar in ihe bidding. The plaintiff 's decree was f€f!.• 

approxin 1ate ly $1fl,000. 'l'he propeL'ty brough t 
the usua l $100 011 the pla in tiff's first and only 
bid. Does our adversary suggest that the prop-
erty brought so litt le because of the monthly 
tenancy which was about to exp ir e and which 
wa8 actually non-existent when the deed was de-
ljvere<l, us had been announced and proclaimed 
by the Sheriff ? The se questions are projected 
in order to demonstrate the empt incs~ aud shain-



ncss of the elaim that the tenancy was of influ-
ence on the bidding. It seems to UR that it waR 
i11cumbent upon the defendants to show to whai" 
ext ent, if any , the bidding ·was adversely affected, 
so that only to that extent there would be an 
aba tement in their liability. '!'hat they utterly 
failed to do. 

C.-BnmvN's TE~ANOY Dm NoT 
Su nvIVE TITE }~ORECLOSUTIE. 

A foreclosure suit, unlike many other kinds 
of suits, docs not terminate by and ,vith the 
entry of tho final decree. For centuries the fra-
tlitional form of decree of foreclosure has not 
in and of itself operated to foreclose the equity 
of redemption. Only the sale under the decree 
pr oduces that effect, and it has been the in-
vari able practice of t he Chancellor to provide 
in the decree itsel f that "It is furthe r Ordered, 
Adjudged and Decreed, that tho defendants stand 
absolutely deba rr ed and foreclosed of and from 
all equity of redemption of, in an<l to tlrn saicl 
mortgaged pr emises , ,when sold as afore.sa ·id by 
1,rirtuc of this decree" (Dickinson's Chancery 
P recedents, p. 364). Not even the fa ll of t he 
sher iff's gavel bars the eqnity of redemption. 
Kothing· short of the Court's order of con-Arma-
tion an d the subsequent perfonnance by the 
sl.wi-iff of the direct ion to eonvey producrs tha t 
r esult. Considering the nature of the estate of 
the foreclosed o,vner behveen the t.ime of the 
sber iCT's venclue and tbe time of the delivery 
of the sheriff's deed, Justice Dixon said in .Marts 
v. Cnm,berland Ins., C'o., 44 N. J. L. at 482: 

"Her equity of redemption was not abso-
lutely forec losed, hu t was rne1·ely suspended, 
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to be ter m.inated if tl1e pm·chas er slio11ld c0t11-
ply wilh Ute condi/ ,ious of i:;a{e; io Le re~torcd 
to full vigor if he fnilP.d." 

'~L11w foregoing view of Just iee Dixon was ap -
prnved by thi s Court in lVootton v. Pollock, 119 
K. J. JiJq. 128. Such approval is impl icit in Mr . 
,Jnst ice Donges' adopt ion by quotation of tbc 
st.Med language of Just ice Dixon. Giving effect 
to what was said in the Marts case and reiterat ed 
in the TYootton case, it follows tllat the fore-
closure cause per sists until the execution pur-
eha ser has fulfilled the condition s of sale, and 
until th at event occur s the equ ity of r edempt ion 
rem ains unforecl oscd. It furth er follo ws th at if 
the purch aser docs not comply with the condi-
tions of sale tho equity of red emp tion is, as was 
sa id by Justice Dixon "restored to fuJl vigo r". 
A foreclosure cause is open and alive unti l tbc 
la st word is spoken, that is, when tho she riff 
r eturns Uie Fi Fa with a certificat e complying 
wiUi the Court's ma ndate (contained in tbe 
F i Pa) that he certify "of the mann er in ,,;,hich 
you have executed th is writ". The cause is kep t 
open, not alone fo1· tho sheriff's r eturn to the 
writ, but also to deal with situations that migh t 
arise in ihe interim, such as a petit ion i.J.1 the 
ca use Uy tLe pur cliase r to be relieved of bis 
Lid or a peti t ion Uy compla inant or oLhcr part y 
iu int erest to cornpel tile purchaser to complete 
am l perform U1c cou<litio u::, of pu rcl1ai:;e. 

'l'hc tenancy, the existence of whiclJ cou::.titutos 
a dc:fcnRc to an obligor, mm,t be one that sur-
vives tlrn foreclosu r e, i. r:., that exis ts hcyond the 
del ivery of the sheriff's deed, certainly beyond 
the date of' confirm ation. \Ve hc lievc that it was 
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in thi s sense th at this Court said in A1iu:1·ican-
flali an lJ & I, v. L1ntta, su1na: 

"It therefore follows w1ien, as here, th e 
posse ss ion of tbe tenant rnmains undi stu rbed 
ajtf'r the for eclosur e tJwt there bas been 
neither a complete exha ustion of the 1wop-
erty 110 1· an exJrnust ion of b is interest there-
in. '11lms the reqn iremenl-s of th e statute 
rema in un Ratisfi eU." 

It is signifi cant t hat in the L ioUa case th e ten-
ant. Holmes wa s in achrn l possei:;sion of the prem-
ises when th e Sheriff's deed was act uall y de liv-
c1·ed. Not so in the pr cse11t case where the te n-
ant was actually ont of possession on th e day 
when th e sheriff made conv eyance . Certa .inl!J 
Bro11;n's tena11cy and alt vossession thereu1Ule r 
ff'nn i1wl ed before the foreclosure suit was at 
a,n end . The instn nt case is , thereforn, alto-
gct liei- dilTcren t from the L,,iotla case, where the 
tc11a1wy survived th e c11fir e forec losm·o pro-
ceeding. This distinction is a very material one, 
for in th e Diotfa case the pur chase r clicl not ac-
quire posse ss ion with the ~L!eri!l'' s d.eecl; in the 
case at bar he d id . The inst unL case is therefore 
we lt within th e holcling of Vice Chancel1or 
F ickler in 8avov R & L v. P ('1"rone (opinion 
J1ere to attached) wl1ere the orniti ecl tenancy, hav-
i11g terminated duri11g th r foreclosul'e, was held 
to con stitut e no valid ohjcc tioll to th e recovery 
of a deficiency. 

\Ve also pr ess the argument that a rnortgngcc 
in posses sion can create no greater in terest than 
Jto liimself possesses , and that any tenancy or 
oecuµancy cre at ed by such mortgagee can endn i·c 
110 longer than the mortgagee's own estate and 
own rigJ1t of posses sion. lf t!Je rule were other-

e 

" 
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wise there won lc1 reside in ihe rnortg ngcc in pos-
~cssion t lie powe1· to cr eate long te rm leases, en-
clnring beyond the rede mptio11 of th e mortgage 
01· the fo reclosure thereof. Such lenses might 
well prove so hn rdensomc a nd <lisadv:rntageous 
as ciTeciual ly to destr oy th e value of the equity 
of l'ede mption . rrhe cardinal ru le tlrnt one may 
not coufcr a grenter estate or longc1· posscssiou 
U1m1 he him sel f has app lies ,vith ndcled vigor to 
th e case of fl mortgagee in possr.ss ion, who is 
only a construct ive trustee for all par ties in iu-
1crcst and whose stewa rdsliip and dominion over 
iltc security exist/ only so long as his possesi::ion 
as mortgagee cont inu es. '£110 rul e is stated in 
41 Corpn s J uri s page 623, Sec . 596, that a mort-
gagee in pos~css ion u,nay mak e a, valid lease, 
althongli ,it will -neccssar ·ily br, trnni11.atcd by the 
ndr111vtiou of the niortgage, unless there was 
some f'xpre ss or impl ied authority f rom the 
mor tgagor to lease fur a gi1;Mi time ." This text 
is snpported by a nun1Uer of E 11glish and Ameri-
cun enses, cited in the foo lnote to Corpns Juris, 
not including ·, ]10wevcr, a ny f1olding from onr 
own Stat e. Log ic, Lowevcr, snsb1ins that rule, 
anrl, if it be sound, equally ~om1d is the corol-
lnry tha t a tena ncy or occupancy create d by tbe 
mor tgagee in posscssi"on necessa r ily ends when 
the possess ion of t ile mo1-tgngee as such termi-
nates. 

It may, in passing, be added that one taking-
a demise from a mortgagee in possession does 
so necessa rily with th e iiriplied understandin g 
that the demise is limited by th e lim iiatiom; of 
time attending the Icssol''s estate. 

The foregoing cons idc,·at ions ju stify .l mlgc 
Smith's added hold ing when he sa id (S. U. 9.)): 
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. "It is also my view that a tcnnnt ,who hold s 
h_is tenancy under a mortgag ee i11 po i:.scs -
s1011 has no greater rights than the mort-
gagee,. and the fore closure decree terminat es 
the. smd ~cnant's righ t iu the pl'operty, a n<l 
he is ~ubJect to be eject ed by Wl'it of asRist-
ancc issued in the fore closure pro cccdiw -.·s 
and the purchaser under the sheriff's s;j~ 
may be put in po ss ess ion of t he property,'' 

This holding is in accord . with Strong v. S,ll'illt 
hereinafter ~iscu ssed in detail. 

Under Sgroi~ v, Smit h, d1souaeed on p , 4:S ot thia briet, 
11e decided 7 1e eoiirt"M<i attirmed by the United Sta tee 
reme Court, a writ ot aaa1etanoe rDA'.f iuue against a tenant 
OIi!• he wu not Joined ae a party in toreoloaur• an'1 though he 
,, therefore , not bound by the decree , Th1e holding appl1ee 
r1the tenant entered rending the euit under ARY ot the part• 
,. That 18 one ot the supports to what waa held in the laet 
1ted language from the op1n1on of Ju :1,:e William A, Smith, It 
lilarly eupports the deo 1a1on ot Vice Chancellor Bigelow in 
deUty Union Trust co , v. Gerber , eupra, where the tenants were 
I Joined liit nonetheiesa a'"irrtot nseiatanoe ieeued againet 
12, '!'he point ot Stron;,, v, S!'111th 1e altogether 1ndepen ient ot 
, etteot ot any LTi"PiiidenaA ct '""by wbioh etatutol"Y (oonetruot-
1) notice 18 turn1shel1, Strong v. flm1th 1a grounded deeply in 
prinoiple that poBBelll91on, aoqU1reiiaiir1ng foreoloeure under 
party thereto , ie neoeesa r ily aubJeot to the operation or the 
tot asoistanoe , One aooepting a monthly tenanoy trom a mort• 
e in poseeas1on is put to his i nquiry as to h1s lessor's 
ta, The simplest ot euch inquiries would reveal that the 

1sor11 rights exist under a mortgage and that thot mortga ge 18 
the prooesa of toreolosure, The tenant• a knowledge he.re 1e 
tual anJ not constructive . The Liotta cnae was altogether 

1t!erent. There the tenant entered into poeaees1on fully two 
iara before the roreolosure bill was tiled , 

In the instant oaee it the tenant , Brown, had oont1nued 
n poueae1on a writ of aes1atanoe would have gone against him 
idtlat raot would have settled the oln1m now J1111.de by the obliger, 
!en u was settled the lilte claim made· by the obligor 1n Fidelity 
, i•~er, auprn . Instead ot wai ttng to be ousted by wr1 t or 
II e nee Brom vacated before the Sher1rr •1 deed waa delivered 
oo before the writ oou1d be sought. It 1e 1noonoe1vable that this 
arl1er vaoat1on by the tenant should hnve given a defense to the 
bl!gor where the t enant I s later vaca t ion would have prevented 
uoh defense froni° ar1e1ng . 
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wise ther e w011 l(l r esid e in tJ1e rnortg ag cc in po s-
scs~ion tlie power to crcn tc lo1ig ie rm leases, cu-
dnring bey o11d the redem pt ion of i!ie mortgag e 
0 1· !he for eclosnr e th0-1·cof . HucJ, lea tieS m igh l 
well lJl' OVC so bnnlcrn some and clisaclva ntag·eou s 
ns effert nn1ly t o dest ro y Uie va lue of t he e(]nit y 
of rrt.lemption. Tlw can:.li11a1 rul e that one may 
not confer a gr eate r est ate or longer possess{o n 
than lie h imself lrns app.lie!:: wit h added vigor to 
the case of n mor tg;ngcc in possess ion , who is 

. . i ,. ..., r-r.nd 1·11,•.tive t !'ustcc for all parti es in in-
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"It is a lso my view that a tcmmt ~who hold!-. 
bis tenancy u;1der a mortgagee iu po~scs -
sion has no gTeaLer righ ts tha n th,~ rnon -
g·ag·ce, awl the forcclosrn·e dec1·ee terminate s 
tho said icmmt's right in tlrn prope rty, and 
he is sub ject to be ejected by \Vl'it of as::;lsi -
ance issnGd in the forec losur e prol! eed i11gi:;, 
and the pur chaser und er tlte shci: iff's sale 
nrny be pu t in possession of the p roperl ·~-.11 

Thi::; holding is in accord ·with Stro11g v. Smith 
hen~inaftcr discussed in detail. 

,\ic add the folJowing poiut s in support of tlw 
j udgment und er r eview: 

POINT III. 

The monthly tenant, Brown, was not a 
necessary party to the foreclosure . 

Unde rlying the Liot ta case and other cases in 
our reports is the fundamental idea thut the 
ob lig-ol' i:-honl<'I not lx i cnlleil npm1 to 1'8Rpond i11 
u de (fofoncy whe n that deficienc y w11s; pro duc ed 
or incrcasr.d by th e pla intiff 's fai lure to cnt off 
Rome jnnior right or int en,st , the contimrncl cxis::t-
m1cc of which mny have adve,·sel y nff0.etecl the 
hicl<ling nt the sale and the proceeds refl lizNl 
thr.refrom. Rut all those cases dealt. 11;ith r·ights 
and interests which existed at the time vlrtintiff 
filed his b·ill to foreclose- and which contimted fo 
exist to and beyond the forr-clos ·nrc pro cr>r-din,r;. 
Tn the Liotta cHse the omitted t.emint, Tlolme:-i, 
was in possess ion nt th e time the pl1t.i11tiif br.-
cnrnc a mortgngee in possess-ion and the temrnt 
continued in snel1 possession to and beyond 1'110 
time (two yoa,·s later) ·when the mortgag ee nlnd 
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its forec losure bill. VVbilc the ca~c docs not iu-
clicatc when the tenant, Holme s, vacated, it .is 
fair to assume that hi s possessi on endured unti l 
after the sale, confirmation and Sheriff'~ deed, 
for Mr . .Tusiice Perskie said: 

"It the refo r e follu,vs that when, ns here, 
the possession of the tenant rellla ins undis-
turbed after the foreclosure that theL'O has 
been nei th er a complete exha ust ion of th e 
property nor an exhaustion of his inte re st 
therein ." 

'l'hc italiciz;cd words are strong ly suggest ive of 
the fad that th e tenancy there dcnlt with sur-
vived the comp lete foreclosure proceeding. 

F1rom the cases cited we deduce and advance 
t.l1c principle that a complainant in forec lmmre 
i s ohligcd to join as pal'ties a11 tenants in pos-
sess ion at the time of ih e filing of tb e fo reclosure 
bil l nnd that if he 0111iis so to do no deficiency 
may be enforced uuless th e omitted tenancy 
ceases to exist after the fiEng of the bill nnc1 
before the comvletion of the forec losur e proceed -
ing. 

In Sa,vov B & L Assn. v. Perrone {u111·eportcrl 
but see Chancery file 109/487 where opin ion ii;; 
filed) Vice Chuncellor F icltler ha.<l before him the 
defenda nts' claim that comp lainant shou ld be 
barre d from mainta ining iii:; deficiency suit be-
cause complai1iant had fai led io ex11aust its se-
curi ty by forec losure " in tl1ai tenan t s were in 
possession of the mor tg ag ed pr emises whose 
rig·hts were not cut off by the foreclosure decree 
because they had not been rnade parti es to com-
p lainant's suit". \Vith rcRpcct to ihi s contention 
Vice Cbaneellor Fie lder ~nicl: 
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"2. The fo 1·cclosur e bill was filed F eb. 27, 
193,), on wh·ich dal e I find that the sole occu-
pant of 1"110 buili!iug on the mortg ag-cd lnncl, 
beside Pc n one and wife, was a tenan t who 
su 1Tr 11clcred hi s possess ion by movin g' out six 
clays late r and thus tlwre was no tenancy e:c-
,{:st,im_q pr-io,· to jitin g the h-ill, iohich had not 
Veen c11.t of/. l'h e ri.ghts of oth er versrms 
th ena/1- er in occupancy of the b-nild-ing w ere 
subj ect to wm,plainant's decree und er lis 
penrlcns filrA." 

Because th e opin ion of Vice Cha ueel1or Fi elder 
is no t rcpo 1·t ccl we pri n t and a11nex {o thi s br ief 
that opin ion in ful l. Hy the holding in tha t cnsc 
three sound rules of law are establis hed, viz.: 

1. Th at the tenancy rcqu ir e<l to be cut off 
by the for eclosure snit must Uc in existence 
prio r to the filing of the forec losure bil l. 

2. That if tllc ltolder of such tenancy is 
uot Join ed in the fo r r.closnrc proceed ing that 
Honjoiucl c l' ceases t o be material if t he tenau1" 
BULTcnders possessio n dnring the foeeclos ure 
JH'oeeeding. 

:1. 'J:lrnt: tena ncies create d aft.er the filing 
of the bill nrc cul 01.I because they flrf! ~uh-
ject to compla inau i'::; decree undel' the lis 
pe n.den s filed. 

w·c take it tha t it is not the mere possess ion 
at U1c t imc of the Sher iff's sale by a tenant or 
occupant (omitted from lhe fo r eclosure ~uil) 
which will clefont the right of recove l'y nga im;l 
the oblip:or. It mnst be more than me1·e phys ical 
possession; it must be possession convlcd with 
the r(r;ht tluwefo, otherwise if a t r espn.sscr en- -
te rr.cl one dny befo re the Sheri ff's Sil le nnd rc-
nrninccl i11 poi:;~ess ion un1il a day nf1cr iho Sher-
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iff's sule, flrn obligor would esca pe liabilit y. It 
s0cms l"o 1m tha t all tl iai is requ i1·cd by law is 
that tJie right to posses;:;ion shall either have been 
cnt off hy the foreclo sur e <lccrcc or othen vise 
hnvc Ueeu !enninateU before delivery of the 
Sher iff's J ceU. Thi~ must be so, else thc1·e could 
be no rec overy on the bond in any in stance wher e 
nf t cr :-;ale and dcc<l it becomes nece ss ary for the 
Chance l101· to give pos scssi o11 to the exec ution 
purchaser by means of the Chuncery writ of as-
sistance . It is a matt er of eve ry clny 0CCU1Te11cc 
and universal experience that the owner of the 
equi ty of redemp tion, though joined as a par ty 
in for eclosure and hi s Tight~ cut off by final 
decree, will con tin ue in po!.!=lcssion until af ter 
the Shel'iff' s deed is delive red to the pur chaser, 
freq uently making i t necessary for that purch aser 
to secnre possession hy menn s and force of a 
writ of assistance. ~ Tonld 11 purc ha i:;er ai a fore-
closure sale be cnt it"l0,rl to be rolicv c<l of hi s bid 
upon a shmving th at th e owner of ih e equit y of 
t'Cdcmpti on, ·who harl been made a party to tlie 
forc clo::mrc suit, was st ill in possession T Obv i-
ously not, for all that the purcha se r bought was 
the right to the possession, a rig·ht ,\Thich he can 
aehic vc by w ri t of ass istance or by ejcctment. 
rrhu s, the discuss ion resolves itse lf into a single 
ques tion, viz: I s the pur chaser 's titl e under his 
riced sulijeci io an out sta ndin g ri,qht of possessio n 
or is th at liile fr ee of such right of possession? 
ln the Liotta case pur chase r took bis deed with a 
pos scsso ry right then st ill -G». ~ 7 . 

Tn the cas c-i of Strong v. b'n1:ith , 68 N. J. F.q_. 
686, at 690, Vice Chaueellor Stevenson considei•cd 
the propriety of ullowiug a wr it of assistance 
against n per~on in pos sess ion of the mortgaged 
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prc mi~cs who had no t ·ueen made a pm't.y to the 
forec lMmre suit. H e claHBified the in~brnces in 
whi<'h pos .:::.ession will be enforced even ngainst 
011ci who lrnd not been jo ined as a party defcnd-
1rnt am ! l,tc held 1·hat a ,vrit will go "where tlw 
pe1·:-;011 in posscRRion (though omitted from tlie 
foreolusu1·e suit ) has entered pen<llng; 1lie sn it 
unUc1· (tuy of Urn pn rl:iesn. He said (a t p . 690 ): 

"4 . \Ye now come t o the conic;iderntion of 
i hc di ffere nt insLances in whic h a ,vrit of as -
sistance will go aga in st perso ns in possess ion 
who hnve not been mad e p ar ties Lo the ~mil 
in which th e writ is iss ued. , v ithou t un der -
ta king to mak e an e.xlwustivc cn nrne r n.tion, 
because such enum era tion~ whieh pur por t to 
be comple te are generall y dange rous, I thin k 
I may mentio u the fo llmving cases : 

"( I) TVhere the verson in 1.J08session ha.c; 
P?1,fue d vr"ml-iug the s·uil ·under AKY Df the 
pcwt·ies. 

"(2 ) ln some cases, at lr n.-:1", I 1"11ink ,vlwre 
such pcri:;on ha s enlered pem1h1g t lw ~mii· ns 
fl me1·e t r<:ispasse r. 

"(:1) \Vh er c such person has subjected h is 
title and r ight of pos::;ession to the operation 
of sectio n 58 of the Chancery aci. P. L. 
1D03 p. 385. • • '" 

V. C. Sieven~o n Lelc1 th e wri t in I.he S trung 
case so illat review might be had in 0 1e Coul't 
of E rr o rs. In the laLtel· Cour t the a llowan ce of 
tl1e wr it of as sist ance wa s unanimou sly affirm ed. 
In the cou rs e of his op inion for thi s Court Ml'. 
,fnstice Dixon said (GS N. J. Eq. al 705): 

"Of cour se, it is ;10ccssal'y that the right s 
of \.he p01·sou from whom posseStsion is ~oug·ht 
slwuld in surne lawfu l mode bu su bject eel to 

Affirmed in 1906 
in U. S. Sun . Gt., 

203 U.S. 584 
51 L.Ed. 32B, 
27 s.Gt. 782. 
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th e j ul' isd ict ion of the C'o1n L. Ordinarily this 
is done by making· him n p11r!y to the !':nit 
in which the decree to be .en forced is ren-
rlcrr.cl. But it may be done by giv ing- him 
notice of the po ssesso ry proceeding instituted 
on fhe bnsi:,; of the .Jecrec, or by his appear-
ance in such prol! eed i11g, If , when he is tliu::; 
b roug'ht in 1 it is clearl y show n th at h e claims 
under one who was a 11n,rtv to the su.it, nnd 
tJmt his righ t of possess ion is undou btcdlv 
subo r<linnre to tlie right for t he cnforceme1~t 
of whirh the wr it of a:soh;tance is prayed , 
Uien it 1noy he 1·ss1ted ag(ti11st hini, e.ven 
though technically he is 11ot bonnd by the 
dec ·ree ." 

Applying th e 1ast cited case to the facts here 
prese nt ed it is clea r that even if the tenant 
Brnwn had not vacated when he d id and even 
if he had actually continued in poss~i;:::ion down 
to .2\lay 5, 19:36 (elate when the She r iff c~clivcrcd 
the deed of conveyanc e) his possci;i;ion could 
have been ended by a writ of assi sta nce. It could 
alRu, ol' course, be endr.d by n ~urn.111a ry suit to 
dis1Jossess . A writ of flssist11.ncc woulJ go bc-
e.:mrne, as was said in Strong v. /-fou:th, supra, he 
lwd entered in to posi-cf..sion pending the su.it 
n!ldcr one of the pnr tics ther eto . A summary 
p roceed ing a~;ain st him wou ld have be en main-
ta inab le becau se b is right to possession had tcrmi-
m1.Lecl on Ap ril 1, ] 936, th e effective elate of th e 
not-ice to qu it, and his po ssess ion th ereafter was 
without ri gh t. 

\Ve summa riz e the oiled authorities and our 
arp;mnent unde r Poin t 3 by sayi ng tha t Bro wn 
was 11ot a 11cces:mry party to t he pla in1"iff's fore -
closure sn il· for th e following; rea sons : 
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1. Hi s month ly ten ancy wa s not in exi st-
ence when bill and liR pcndcns were filed. 

2. H e ente rc<l possession pend ing the su it 
and u11der one of the partic R th ereto (com-
plainan l ) . 

:1. His l'Lght to poss ess ion termina ted on 
Ap 1·il 1, 193~ the e/Ted ive date of hi s les -
so r '.::, not icl:.! tu quit. 

4. TT e was actua 11:v out of po ssess ion be-
forn the del ivery of the Sheriff' s deed on 
May 5, 1936. 

We draw from t he cas es in our State the view 
that a S he riff' s sale is analogou s to a cond i-
f ional a~reem ent to sell , t he cond it ion being the 
Coun's app rova l; that when th at appro va l is 
furni shed th e sale becomes an uncondi tional 
a~reemcnt to sell irnd buy, cont.innin g executo1.·y 
until pcrform1rnce occur s by the She riIT's delive ry 
of a deed mid t-hc purc haser's paym ent of the 
bid pricf!. Certa in it is tlia t th e pu r chase r's 
legal cst.ah.J and his ri,0hl lo possession do not 
aris;c until th e deed is delivere d. 

H.espccting tenancies which al'ise dnrin g the 
pe ndcncy of a foreclosure it ha ~ already been 
shown by our refere nce to Sa ,voy n & .T, v. Prw-
rone, s·upra , and Strong v. Smith, supra., that 
possess ory 1·ights a ri !=iing after lh e filing of the 
bill nncl unde r any of th e par ti es to the fore -
rlosui·e m11st yield and do y ield to the purcha se!''s 
1·ight to vossession flowin~ fr om his pn rchnsc 
nt t-l1c for<.!closure sale. Th is rule is not on ly 
sound iu point of law but is indi spe nsab le eco-
nomically . It is a common th ing for oue lioltlinp; 
a mo d gage on a forge office huil<ling or a la rg-e · 
apa rtment hon se 01· hot el to ta ke possessi on of 
tho securi ty rmd ·collect the re 1~ts pendin g fo re-
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<~los.nr e. Durin g the pemlcnc y of the forcdosn re 
hinses expire or tenan ts vacalc . New lclti ng-s 
her ome necessary, not alone fol' ihc benefit of 
thr mor tgagee bu t also fol ' the aclvaulagc of 
the obligu r and the owner of t lrn fHj n ity . Every 
dollar of rent tak en in on ~mch fl ne,v let1inp; 
either incnmse!'; t.l 1e ult im a te surplu s 01· r r.ducc;s 
thw ult imate defici ency. \Vhe u a vacan ey occnrs, 
is the foreclos ing mortgagee pul to Llrn ncccsRity 
of electing between permitting the va cancy to 
cont inue or makin g the letting and Lhcn briugi ng 
in t he new tenan t by amendme nt to his (com-
plainunt's.) bi11 and issu in g new process. E ither 
com·se invo lves un neces sary difficulty. Where 
lhe J-cnmwies are many an d constantly shi fting 
J·bc comp lainnn t won ld hnve to ilmrmd hls bill 
erery time a ne w lett ing i s ma<lc. This might 
go on int.erru in ab ly, t lwTc nc vc!' arriving 11 time 
·when corn plai11aut eo uld tmfe ly take lt ii-; final 
(.leci-ee wiLli all il1e th t:n e.1?isting occupant:-; be-
Tore Lhe Coul'L Ther e mig'hL eve n Ue new leL-
tings between the elate of the entry of tlrn 
finnl decree and the dat e of snle. Is lt 110t. 

nHog;ctlrnr sound and just to sn.y that \Vhen a 
prrs on 11cq11ircs n rig h t of posscs~io n or occm-
pm1c~' under one of tl w pnrtics to a pcmding· 
foreclosu re suit, such tena nt or occupan t e11ters 
(as did t he tenant i.n Strong v. Smith, sup-ro.) sub-
j ect t o tlie cuUi11g off of h is voi:;::;ession by a writ 
of assis lance if and whe n the forec los ure snit 
proceed s to th e point of tlecrec, fl.fa., sale and 
confirm at ion and She 1iff's deed 1 Does not the 
tena n t taking a lett ing from the own er dnri.ng 
llie pendency uf /he swi.t t ake it sub je ct to the 
ri sk t hat hi s possess ion will be so cut off ! 
S imilarly, doe s no t a pr.,·son tnJdng pen ding· 
foreclosure a letting from H mortgHp:ce in nos-



session take th:it lett ing :c:mhj0ct to tl 1e risk of 
t.he possession being cut off if the mortgagee 's 
estate la ter merges in a decree of foreclosure 
and that dec ree is carriecl fonvard to the po int 
of sale and confirmation '1 It seems to us that 
ho(.h these queries merit an affirmative nnswer 
:rnJ. that in eithe r situation the tena ncy and pos -
session crea ted during the foreclosure cannot 
and does not surv ive the su1e. 

\Ve respectfully submit that for the reasons 
stated Br·own was not a necessary par ty to the 
complainant's foreclosure suit ancl that such 
right:-; as lie acqu ired durin g the suit termina1 cd 
brfore the forec losure was r,ompleted by sale 
and Uelivery of Sheriff's deed. 

POINT IV. 

Brown's interest was cut off by the opera-
tion of the Lis Pendens act. 

The situation in the case at bar is couho1led 
Ly tlie L is f'endens .Amendment of 1930, Chap. 
119, page 374. Unlike all the cal'lier provisions 
relati11g· 10 lis pcndcn s in ac tions in rf'm the 
1!):30 act provides that th e time of the filing of 
the li.s peude-ns shall com:i,itute the mom ent when 
it becomes operative ns notice. It read s: 

"From. and aft(',r th e fiZ.inp of sv,r;h not ic r, 
a11y per son claiming· any tit.le to, interest in, 
or lieu upon such lands t hrou gh an y defend-
ant in tmch Buit, shall be deemed to have ac-
quired such tit.le, interest or lien with knowl-
edg'e of the pcndency of such suit, and shall 
be bound by nny ju dg ment or decree en tered · 
therein in the st11ne manner as if he ,had 
been made a pa rty t hereto an d had been 
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du ly served with process to an swer such 
snit. .i + .tn 

In the case at bar the lis pendc ns wns filed 
.July 23, ] 93fi while Brow n's te nanc~' aro se the 
following Septem ber 1st. 

Om· adversary doc s no t qnesti on th e correct-
ness of our view but be liruif.s iL to those in-
stances where the tenant claims under the 
moi-tg agor-clcfcndant, no t lh e modgagee-com-
p]ainant. ~Phis same question ·was before this 
Court on the first appeal. Dealin g with it our 
nch-cnmry said in his brief: 

"Ordinarily, where a monthl y tenant en-
ters into possession throngh the mortgagor 
and the tcnunr,y is created afte r bill of 
compla int and lis pendens have been filed, 
even though no subpoena has issued, the 
tenant is bo111nd hy Uie llecree. Thi s is true 
for the rea son tha t anyone who takes an 
interest, after the filing of a lis pcndens, 
in premises being foreclosed, and t ak es said 
interest thrnugh a defendant in the fore-
closure prnceedings, is consiclcl'cd a s though 
he were made a part y to th e snit." 

The po int of cleavage between us is not 
whet her a subpoena ad resp . must be issued to 
make the lis pendens effect ive, for by the fore-
go ing exce rpt from onr aclvernal'y's bri ef it is 
appa rent tha t he agree s with us that the sub-
poena is 1101· necessai·y. '.rhe point of contes t be-
tween 11s is whether the Lis Pcndens Act ap-
plies 1-o one claimin g undcl' the mortgagee-
cornplain an t. \\Te say it docs apply, notwi th -
st andin g the fa ct that the stat ut e spe aks of the 
claim bein g "tbroug-h any defend an t in such 
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sni1". ,vh en a mur! gagce enters into posses-
sion he entr.r8 uud e r the owner's mor tgage, 
which is 1101"11ing eise than a r.onveyance upon 
condii:ion subsequen t. The mol'tgagee's estate 
is derived from and dcpendeui upon the mol't-
gngol''s til le. 'rh e mortgag ·ee, there fore, clni ms 
di rec1ly un<:lr.r the mortgagor. \Vlwn , ·whil e in 
posr,;cssiou as mort"gngee, the mor tgagee creat es 
a t.cnancy, t.hr. tenant necessari ly claim s nnrlcr 
the origi na l mor tg age and tbrou gh the mol'1:-
gagce, the latt er being an int el'med ia!'y. \Vh cn 
the mor t.g·agcc in possessio n foreclos es an<l join s 
the owne l' as a defenda nt all ten an ts th ereafter 
r.rea1ed by the modgagec necess aril y claim un-
der the mor tgagot·-tlefe udanf:. Th ere is thal 
privi l-y bet ween the tenan t and the defeudant -
owncr, a privity accompl islwd by the inte rven-
tion of the mortgagee 's pos:-icssion. 'l'hcrefore, 
Ilic defendn nt -mortgagon; havin g been joined as 
parties defe ndant and the rnort:g-agce hn.ving 
(aftc l' the fili ng· of the l is :µcndcns) 1·c11tccl to 
B rown, B 1·own 's 1-enancy was de1·ived from tlw 
dofomlant -o,v1iers :md by force of the s l·at u t:c 
he is Lound h)' the decree of foreclosure in the 
same mauner ns if he, Brown , ha<l been made a 
party i11 t he ca11sc and had been duly se rved 
with p rocess to ans"-e1· th e suit. If we ar c 
deemed lo be in error in this view, the re sult is 
not changed mate ria lly. If Ilrown be deemed 
to cla im mu.let the comp lninan t , not tJ1e defe ncl-
nnts, then he is with in the operation of the hold-
lug in 8tro ,n,c; v. Smitl;, supra, a case affirm ed not 
alone by this Cour t but al so by ihe Un ited States 
Sup reme Cour _t, 

It is, therefore, suLrn it tcd tha t Brown 's ten-
anr,y was cut off liy the final dec r ee, and ' tl ri,-i 
bccn.nsc of the Li s Pendcns Aet re fc n ccl l"o. 
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Objectionable Appendix "A", Annexed to 
State of Case. 

A.ppcndix "A_" consists of a S]ieriiT's deed 
which ·wns not b(~forc the Court below. It was 
neither received in cvidei1ce nor offered as an 
exhibit. \Vhen it was made part of the Staie 
of the Case we immediately served writ ten ob-
jections and have sinec followeU. up with a mo-
tfon to expnnge that part of the case. It is 
possible that that mot.io11 will not: he disposed 
of before n consi(lcration of Lhe whole case on 
its merits. ,, 1e therefore have the following 
oh~rrvations to make. 

Tha t the Sheriff's deed was delivered on May 
5, 19:16 was admiited by the defendants' Re-
joinder. In thei r present brief before this Court 
1'hr defendant s admit Urnt "the allegation of the 
reply that possession was delivered witJ1 the 
deed was no t met by affidavit .at the Erne of th0 
argumcn1· of tlie motion" (Appellants' Brief, p. 
9). Oll page 11 of that brief they ndmi.t th11t 
they had fail ed t o meet plain 1"iff's allegations arnl 
proofs that the premises were un t enaiited at tltC' 
time of Urn de1iverT of the Slrnri'ir's <leed. Tl1eir 
attempt now is to escape the force of lJwi.r 
failure ln t he Court below mid of tl1cir aclmis-
siom; in the Conrt above. Th ey exhibit t.hc 
dee<l, re que st this Conr1· to examine i t aud in 
their argument (Appellanl ·s' Brief, p. 9) th ey 
ca11 atteIJtion to i:lH~ fad Hia t the de ed was 
acknowledg 'ecl on Apr il 17th and lhey argue 
that the deed could have been delivered at any 
time after J\ pril 17th and they say that the 
premises ,vere untenanted at the time of the 
delivery of the deed only because the purc11;1scr 
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delnyed callin g for it more than two ·weeks nf tor 
it was read y for delivery. Not only do we con-
sidrr it high ly irreg ular to exhibit on an appeal 
docum ents which were not before the lo1v8r 
Court but ·we think that the argument intru-
lluced by th e exhibit <le1wll<ls upon other fa ct-s 
which were not proved or at.teinpLe<l tu Ue proved 
at: the Cir cuit.. It is suggc!B!.ed that the tleecl 
was ready on the date of tlie adrn owle<lgrnent. 
1:Phcre is no evide nce that I.lie purchaser was 
informe d of Hrnt fact or what lime Oie Sherill' 
took to inform the purchaser or his counsel I.hat 
the deed ·was ready for deliv ery or what date 
1hc Sheriff fixed for the completion of the p m·-
chasc. A 11 thes e 0.1·e us ual and ordinar y factors 
in a huRy county lik e F.ssex aud par ticularly 
at a time whcm tJ,e Sheriff's office is swamped 
with foreclosure sa le;::;, Bnt aside from t:his, !lie 
whole thing is witho ut: po i11t. A two -weeks 
delay in Jifting the deed from 1-lw Sheriff is nut 
uureasonably long . r1~11en, to o, it WM:i quite 1l1n 
proper thing· to delay the tak ing of the deed 
unti l tLe tena nt, Brown, was adually ont for 

by such means the representation made at the 
Sheriff's sa le could be fu lfilled. 

It is, therefOJ.'(\ sUbniiU-ed. that if the obj ect ion-
able exhibit be not cx.puugell its presen co be 
regarded as wholly irr elev ant. How th e date of 
1.he acct~ptanc c of the deed could relate ,ba ck 
and nffect the quest ion of th e earlier bidding 
is beyond onr ken. 
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Conclusion. 

lt is respectfully submitted that by their 
failure to meet with proof on mat erial questi011s 
the plaintiff' s proofs on the motion to st rike, 1lic 
Ucjoindcr was palpably sham and ,vas properly 
struck; that that was decisive of the whole case 
und that judgment finnl was properly awarded. 

lt is also rcRpcctfnlly submitted tha t by their 
brief the appellants have exhibited no error and 
that the respondent ha8 on all its points indi-
cated the soundness of the judicial ac tion under 
review. 

The judgment should therefore be affirmed, 

Hespectfully submitted, 

LEBER & Rl' BACK, 
Attorneys for and of Cownsel with 

Plaintiff-A ppellee. 

Appeal lo Ve arguer.l by 
1-IEYEn E. RuuAc·b'., EsQ.. 
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Opinion, Fielder, V. C. 

:-101' TO DE PUBLISHED T:-1 A:XY REPORT, 

DMNl - Novcmhet 2, ]!)36 

TN CHAKCEHY OF NEW JBHSEY, 

109-487. 

Bet ween 

S .\YOY nrn.mxc AXD LOAX 

Assocr.'\Trox, 
Complainant , 

aud 

RoS.\nTO PERROXE, et nl., 
Dcfcn<lnnt~. 

On Bill &c. 

Conclusions. 

::\Jn. T-L\HHY 'I'. l).,\YJ'.'.fOR f'Ol' cmnplaiirnnt. 

:.\In. ]!'HANK \V. Il.\STlXGS nnd )[It. '1'1-rnODOI:E 

IlARINOWI'J:Z for defendants Rosario Pm ·1·onc 
nncl wife . 

Fn: w1m, Y. C.: 

On a 1neriot1s he :wing in thi~ r.rt11~c I filed con-
dnsi ons stntiug that the cnnt=-ie of net.ion l1;1d re-
J-;O]ved itself into a simple ~uH. hy eomplain:111 t as 
ohlige e again~L defendants Pr.none and wHe as 
olJ.ligur~, fo1· a deficiency on a mortgage bond; 
tha t llN:ause the cause "·ns one for which com-
plninaut liad a complc1·e 1·emr.tly nt l:.1w, t he bill 
shou ld be tlismissed M1il I ~nggr.stetl lhnt defend-
ants ui'ighl de sll'e to wiJ-.hrlrnw thefr counterclaim 
fm· a dee1·ee dischntging them from Jiabil!t y on 
the ir bowl and direeting that the IJ0 11d be c:in-
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celled. D(~feudaut s did not wi sh to :1dop 1· 1hnt 
sugge s (ion ,rnd curni,luinant uppli t!U for urn] o!J-
taiued leave to arnernl its bill so as to state an 
offer lo give credit on the deficiency fur thr t'air 
Yalue of the mortgaged pr emi ses HS of the~ datr 
ol' she1·iff's sale. To th e hill ns amtmded del'eud-
nnts filed an answer chnr.~·in~ thnt complaina nt 
:-:houlcl lie baned from mnintninin~ it,,: suit be-
rfl.nse it had Eailell to exhan:-;t it s remedy in it:<. 
forr-e1osm·e :-:nit, in that t ennn ts we1·e in poss(:'ssio11 
of the mortg-ag·ed premises whose l'ight1-; wel'e not 
(•11t off by the foteclo su i-e der ree hecau ::;e Lhcy hail 
no t heen m.ade partie ;; to f•Omplai,nnnf s suil. Hy 
;)mended rnunten :la im defe ndant s 1·epe al cd the 
nllegations of the ir original connte 1·tlai111, the 
hn sis or whic-h wa s rhn t eomp lallrn n t with knowl -
Nlge that de fendant s' grant ees had as su med 1m~·-
nwn t of the bond and mortgage , h::ul exte11de(l 
time for payment to the g1-antees :NHl IJ_y !:laid 
nmended counterclaim clefcud:1n ts nc-cc·ptcd cnrn-
plninant's offer to creclit fai 1· Yaluc on th e de-
fi(:ie1H)" nnd allt:gY1d 1h:it ~nth fuil • valne exc:Pcded 
the <lcfic:icm· y. Tilc·y prn,r ~<l the ,,arne l'eli c!' 
against complflinaut n~ t\u :y hnd pntycd hef<n·c• 
und on all tlic i~~ne~ rni~ c>1l 1-hc> c·nw,e C'flmc cm (or 
re -hearing. 

1. T tind th at <lf'f'enda-nt s fail ed ro p1·0 \'f' that 
rn mplninnn t had extend ed tim e t o de fe11clnnt;;;' 
grnntf'f' S fm • pnyment' of t he morrgage debt. 

2. The foreclosure bill was filed Feb. 27, 1935, 
on which date I find th at the sole occupant of 
the building on the mortg·aged land, besides 
Perrone and wife, was a tenant who surrender ed 
his possession by moving out six days later 
and thus there was no tenancy existing prior to 
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filing the bili , which had not been cut off. Th e 
rights of other persons thereafter in occupancy 
of the building were subject to complainant's 
decree under lis pendens filed. 

:t 'J1he d ec 1·l'{! in fore(: lo:--11rc was e11te1·ed Ap1·il 
-1-, 1.!)3~ foi- :j;·/,!)6,J.;51 find coml)lninaut paid H~ 
t-0nnR€'l $406.11 to cow•r c•o:-;ts, $he ri1Fs fees n n1l 
ilisliursemenhs 110 1· taxrd. 

Com pluin nn t nlso paid $1,636.79 f01· fll' l 'f:'flrs of 
laxes on t hr. mortgng:ed premises . The t.('~timo-ny 
n:-: to foir Y3ln P. i~, for defentlants $11,890 nnil for 
complaiu un t ~6,680. 'J'he buildin g in que~ t ion wns 
orig:ina ll~· an old srrn ctnr e to which fr ont nnd 
I"car exten i-iom: wPre :1dderl, making a sto1·e on th e 
st l'eel. 11001· an,l li ving rooms on t he two floor s 
ahoYe, the 1·e:mlt IH~i11g bJ· ~w mean s a moder n 
lrnilcliug. Coni::;idr1·ing all the eYidcnce as to 
ntlne, iutludin g t ht~ fnet tlwt defcnda 'nt~ \YC'•·e 
uun hle l.u l'ealizr. s11ffii•ient income from t l1e p1·op-
f d.~· to ew ili le t hem to t:fll'ry th e murtgngr. loan 
oht.nin erl J'1·(i1l1 <.:omp lai nm1t , l t liink $11,S!JO in 
rxre i'is ()f l'niL· ,·nine. Comp lninnnt ol'fe1·cd to c·redit 
on it~ deliC'il'll<.:,y :i £;11m snffident to re dn c·r. the 
fle1k icn(•y to ~fiOO 1111:i I find t hat. .if to comp lnin-
ant's decre e a111.l tu the money paid out of it as 
ahorn stat ed, i11lc1·ef-lt be add ed an d t he tMnl Ur 
<lNlnet ed fl'Olll the fail- va lue, the differe nce would 
:-:.how n defi cie ncy of mm·e than $500 and 1 he l'C-
forr. I shnJI ndvi se a dec1·ee in c-omp lflinau t' s fnYor 
fo 1• :100 nntl d i,.:mis8i 11g dic'fendnnts' c0111i1·err :lnim. 
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~t!.u 31 mitp l!Court of l!crrors anb ~pptals 

HARVESTER BUILDING & LOAN 

AssocIA.TION m' N£WARI{, N. J., 
a New Jersey corporation, 

Plaintiff-Appellee, 

vs. 

lL<\.NA ELBAUM and SIMO~ 

ELnAUM, 

Defendants-Appellants. 

Action at Law. 

On Appeal fro m 
Essex County 
Circuit Court. 

Sat Below: 
Will iam A. 

Smith, C. C. J. 

REPLY BRIEF FOR DEFENDANTS-
APPELLANTS. 

Appellan t8 des ire to make answer to some of 
the points rai sed by appcllee in its br ief . Much 
of appellee 's bri.ef i.s concerned with matters 
argued fn]ly on the earlier appeal. These mat -
ters were not treated extensively in appellants' 
brief . \Ve reply tu the various points seriati1n. 
The page reference preceding each point is to ap -
pcllce 's brief. 

1. Page 12. 

::'.l:fnch is made of the inabi lity of defe nda nts to 
controvert the allegation that possession was 
delivered ··with the deed. \-Ve reiterate our posi-
tion tl1at what happened after the day of the sale 
is immat eri al. The issue of fact here is: \-Vhat 
was the effect of the suno und ing cireumstance8 
on the vendible value of the premises ' and the 
bidding at ihc sale? It was announced at the sale 
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ihat possess ion would be delivered with U10 deed. 
Th at is .an importan t cir cumstance to he con-
sidered . Bui wheth er, in fact, plaint iff was able 
to fulfill that repreHcn ta tion matters not at all. 
No citation of au thori ty is nee ded for the proposi -
t ion that th e happening of an event on May 5, 
1936, could not have influenced the rni11ds of per -
sons bid ding at a for eclosure sale on ~la rch 31, 
1936. Defe~dants urg e most stron gly t hat a11y-
Lhing t11at occurred afte r the Sheriff's hammer 
knocked the propert y down to plaintiff coulU not 
hav e bad any possible effect on Lbe vendibl e value 
of the mortgaged pre mises . Any damage that 
had been done was inemcdiab lc after that time. 

2. Pages 17-18. 

Plaintiff's statem ent that ihc Browns could 
have been evfoted by summary proceed ings be-
cause Sect ion 1 of the Conveyance Act creates the 
relationshlp of landlord and tenant betwee n the 
purcl1aser at a foreclo sure sule and tenants in 
possession is completely at variance ,vi.th the law. 
There is no land lord and tenant relation ship 
under snch cir cums tances. Al Eitnet·, Inc. v. 
Mc!h,ire, 9 N. J. Misc. 205, 153 At !. 372. 

3. Pages 18-19. 

The case of Fidelity Un-ion 7'rust Co. vs. Gerber 
Bros: Really Co., 123 N. J·. Eq. 511, is not in point 
in thi s case. It appears that the ten an ts there 
were, in some manner uot evide nt from the 
opinion , subj ect to th e operati on of th e fore-
closure decTee, and it was th erefo re pOt:il:lible to 
evict them by means of a writ of assistance. In 
hi s opinion, Vice-Chan cellor Bige low reasmis 
th at because the writ of ass istance issued, the 
tenan ts mu st have been cut off hy th e forec losure, 
eve11 tho ugh not parti es ther eto . I ndeed he says, 
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"The order .for possession recites that the final 
decree had absolutely debarred and , forec losed 
them. Tt matters not how they were hound-per-
haps herause they held under a lease whicl1 conlcl 
have been, but was not rccor<lccl. Rev . Stat. 
2 :29-27." The rule of the l1iotta case vrns satis -
fied.. The failure to join a te na nt will not enable 
the mortgagor to escape his obligation on the 
bond if the tenant by some other means is subject 
to the operation of the foreclosure decree. That 
is the holding of the Gerher case. The difference 
between that case and the present case is thai 
here the tenants Brown ,vere not cut off by the 
forcc lmmre and could not have been evicted by 
a wTit of assistance. 

4. Page 22. 

Plaintiff says, 

"Nothing being said about tenancies (in 
the decree) the-presumption is that the prem-
ises wrre to be so sold that the purchaser by 
his deed would take a foo simple free of en-
cnrnhrances and possessory rights in others ·. 
What the complairnrnt's solicitor did was to 
say to the buying public that that is exactly 
what the purc ha ser would get, informing the 
bidders that ,vith tho 8horiff'f:; deed would go 
possess ion and VUferent-ially assuring the 
hidden, that if any fonanr.ies presently ex-
isted they would be pnt to an end before the 
purchaser was tendered the Sheriff's _ deed." 

The argument is, that the announcement added 
noU1i11g to the decree, but ,,.,as in conformity thore-
·with. It is quite trno that the decree and fl fa 
snid nothing about pm;session and tenancies. 
However, those instruments must be read in tlie 
light of the proqeeding upon "\-Yhich they were 
based. Thr possession of the Browns in the mort-
gaged premises was notice to the wor ld of any 
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intere st Lhey migh t have. A purchaser at the sale, 
though the decree and fl fn were silent upon the 
subje ct, would know that the ShcrilI must sell 
subje ct to the inte re st of the Browns, whatever it 
might be. Tbe Browns 1tad not been parties to 
the foreclosure. rrbe announcement, therefore, 
altered the decree and TI fa in a material respect. 
IL purported to sell the premises free of an exist-
ing encumbrance. rrhc buying public was ther eby 
offered someth ing which il would not have ex-
pecte d after an inve stigatio 11 of the f oreclosure 
proceeding. The announcement was not a mere 
stateme nt of the condition of the title, which is 
always unobjectionable. On the contrary it was a 
representation that a <.lifferent title than that 
pro duced by the foreclosure would be sold. 

This same problem is furth er discussed on 
pages 31-33 of pla intiff's brief. 

"Defen dan ts make tho point that it ,vns 
impossible for the Sheriff to sell the property 
free of Brown's tenanc~' . Tf by that is meant 
tlrnt the Sheriff conld not actually terminate 
the tenancy on the daie of venclnc, the ,ngn-
ment is conced ed. But it does not follow that 
tl,e Sheriff migl,t not undert ake to sell that 
which by the decree he is required to sell, 
assuring to the purnlrnscr that between the 
date of vendu e and the date the purchaser 
would be required to pci•forrn full possession 

' would be oblainecl and that possession would 
be turned over with the deed." 

Plaintiff appem·s to be under the impression tha t 
the decree r equired a sale free of all tenancies. 
fJ:his is not so. Pur chase rs at foreclosure sales 
cu·e given a right by statute to rcfnsc a titl e which 
is not marketable. 4 Comp. Stnt. 4686, Sect. 35. 
But tha t docs 11ot authorize the Sheriff to sell a 
marketable title in eve ry case . He sells the ti tle 
mndc by the foreclosure, ns is, \vith all its im-
perfections, if any ther e be. lf ihe purchaser 



later elects to disavow his bid he may do so, if 
the title is in fact unmarketa ble. The a nnounce-
mc11t by plaintiff imught to pr oduce a vm-y differ-
ent situation . r11hc endeav or was made to sell a 
pl'escutly i.mpel'f P-ct ti tl e as thou gh it were a 
perfect title . 1t is submit ted th at tl1is p l'ocecd-
ing wa::; illega l nnd impr oper. 

5. Page 24. 

P laintiff attncks the qua lificati ons of clefr.nd-
a11t'::; Pxpcrt re al estate man, Kempe r. It is sub -
mitt ed thnt the po int is not we ll ta ken at thi :s 
time . Th e weight of an expert 's qual i fication::; 
goes to his cre<libility, 11ot to the admissibilit y of 
his testimon y. 'r he affidavit shows sufficient 
knowledge a11d expe r ience to make it admi ssi l>le, 
and it was perfectly competent evidence ou a 
mo tiou to strike. 

May we further point out that at an earlier 
stnge of th is litiga tion pla intiff found it ncc0,ssary 
to file just such an a.fficlavit. "\Ve quote t he re-
cital of qua li.fieations in the affidavi t of Stavitsky, 
pla in tiff's rea l esta te exper t (0 ., p . 42): 

' 1J am in the r eal estat e business in tho 
City of Newa rk and have been so engaged for 
15 yean;. I have during those years been 
tlC<]Uaiuted with marke t coudit ions and marlrnt 
va lue::; of real esta te in the City of Ne,vark. " 

Plaint iJT is scarcely in a posi tio11 to complai.n of 
defeu <la11ts' expe r t . Fo r aught that app'ears he 
was better qual ified t1mn its own . 

6. Pages 26-30. 

Point 11-.A. of plain tiff's bri ef is devoted to a.n 
nnalys i::; of t.bc opil1ion of thi s Cour t on the pi:e-
vious appeal. Iss ue is take n ·\vith defellClants' 
argumen t that th e rep ly was a negat ive 1)leadi ng 
a11d r equi red no r ejoi nder to plac e th e case a t 
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issue. It is said that this Court 's language, "the 
a llega tions of the reply may or may not be· true" 
referred to the sit uatio n that ·wou1d be l'aiscd 
when defendants' next plending wa s filed, and that 
the issue of fact spoke11 of '"·oulcl exis t only if the 
allegations of the reply were controverted. Tho 
difficulty ,vith this is that it ignores th e admis-
sions made by defendant s on tho previous appeal. 
Tf this Court were of the opin ion tha t an is~uc of 
fact would exis t only if defendants denied the 
alleg atio ns of the reply ·would it have sa id, "they 
(referr ing to the allegations of the reply) r aised 
an issue of fact'' 1 An issue of faci callllot be raised 
on a pleading not yet filed. It is clea r tha t the 
issue was r aised on the answer. Pla intiff continues 
to exh ibit a fundam ental misu nderstan ding of the 
opinion of this Court. The iss ne spoken of was 
whethe r or not the vendible value of the mort-
g·nged premises bad been affecte d by the fa ilure to 
cut off the Brown s' tenancy. The issue \1,,·as not 
·whether the circum slau tial allegations of thC reply 
were true. AUmitting· all tho circumstances, the 
anno uucement, the charncLcr of the tenancy, the 
delivery of possession with the deed, t he qncstion 
of their effect on the bidding at the sale remaiued. 
'rhc stri king- of the r ejoinder, then, was not dis-
positive of tlic whole case . rl'hc caRc was there-
after in no diff erent po sition tl.iun when last pr c-
sentctl to this Cour t . And at that time a t riable 
fac t quest ion was pre sent . 

7. Page 33. 

Plaintiff cleclarcs that defe ndants "stra in at a 
gnat", and are driven to argue that any -interest 
no matter how slighti not cut off by the foreclo-
sur e suit, absolves the obligor upon the bond. It 
is .further said that the real que i:;Uo11 is whether 
as a practical mat ter the omitted interest detr.n ed 
bidding. Defendants' argum ent is inaccurately 



paraphrased . "\Ve contend only that the fail nrc 
to cut off the interest of th e Bro,H1s, as a practical 
matter, adversely affec1"ed the vendible va lue of 
the premises. The nanmvcr question on this ap-
peal is whether the effect of the tenancy upon t.he 
bidd ing and the ven<liblc value, under all the cir-
cumstances, was one for the Court , or one for the 
jury . If defendants stra in at a g-nai, plaintiff is 
gu ilty of ihe equally rep rehensih le fault of taking 
a whole hand, when given a finger. On the pr e-
vious nppeal cl summary judgment hi defendants' 
favor was reversed and plaintiff given the oppor-
tuni ty of presenting it s case to a j ury. On tho 
ident ica l facts, i t now argues that it was entitled 
to a judgment as a matter of law. The example 
on page 34 of a $50.00 encumbrance remaining 
after the foreclosure of a $50,000.00 mortgage 
proves nothing . Any rule of law may be attacked 
by 0iting borderline problems. Suppose the en-
cumbrance not cut off was $45,000.001 r:ehe exam -
ple then aids <lefendants' co11te11 ti on. But ru les 
of law must control every case impartially. Herc 
there ca11not be one rule when the encumbran ce is 
minute an d another when ii is large. In each case 
it is a quest ion of fact , whether, as a practical 
mattei-, the re was ai1y effect upon th e vendible 
val ue , which it is the province of the jur y to 
determine. 

8. Pages 35-37. 

PlaintiiT's point II C is that the .Browns' tcn-
aney did not survive the foreclosure. The sub-
stance of the argument is t1rn.t in order for a 
tenancy io have any fatal effect upon a dcficieney 
suit it must be in existence after the foreclosure, 
that a foreclosure is not coillpleted un til the dc'cd 
is delive red , and tha t the Bro,vns ,vere out of 
possession when the deed was delivered. Reli-
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ance is p laced on th e lang uage of the Liotta case 
and on the unre ported case of Savoy B . & L . vs. 
l 'crrone. It should be noted that in the Liolla 
case it was unnecessary for the Cour t to drnw the 
line any finer than lo say general ly that the pos-
sess ion of the tenau t was m1dist urb ed af ter the 
foreclosur e. In the P errone case the t enant va-
cated during the forec losur e, actually six dnys 
af ter filing of the hill. A fo reclosu re has several 
stages . Beca use on the particu lar facts of the 
Perrone case the possess ion of a tenaut who moved 
out during the fo reclosu re was insufficient to 
affect the vendib le va lue of the pr emises, we can-
not draw a ru le that the possei:;sion of any tenant 
who moves out d1.1,rin_q a.ny stage of a foreclosure 
proceeding is simila rl y iueffcctive. Again it must 
be emphas ized that the controlli ng date in the 
forec losur e proceeding for the purpose of deter-
mining whe ther compliance has been had with the 
Vail Act i s the <late of the sale . 

Th ough it is i ru c thnt fo1· some purposes a fore -
closure is not complete until the Ueed is deliv-
ered, yet the delive ry of th e deed relates back to 
the ti me of the sa le. In Union B . ct L . Ass'n. vs. 
Childrey, 97 K. J. E q. 20, it was sa id (a t p. 24) , 

" Th e order of confirmati on confinns and 
has r elat ion ba ck to ihat sale, nnd the deliv-
ery of the sher iff's deed is a rnerc min is-
te ri al act ,vhich the officer is requ ired to per -
form to consumma te the sale and vest in the 
pur chaser the lega l title in compl iance with 
the law under which the sale is made. The 
sheriff's deed, when delivered, also bas rela-
tion back to th e time of the public sale.'' 

It is thus seen that tho title given by the 
She riff's deed is a tit le as of the date of the sale i 
ihc purc haser is ent itled to the p roper ty as it 
was on that day; he can demand no more, be can 
be forced to take no less . 



"\Ye couccdc that if a tenan t vacate s befor e the 
snle the fai lur e to j oin h im can avnil the mort.-
gag'Ol' 11ot.hi11g. nut if he is in possess ion on th o 
clA.tc of the sale, tho ugh he vacate one day later, 
a qncf:ltion of fact is ra ised as to the influrmcc of 
his possnssion upon th e ven dible value of the 
mortgaged premises. 

9. Pages 37-39. 
P laintiff contends that a mortgagee can create 

no grea ter estate than he himself possesses nnd 
that hence his leases te rminate when his posses-
sion as mor tga gee te rminate s . Here again plajn-
tiff cites an admit ted rule of Jaw but app lies it to 
the wrong situa tion. It is tr ue that an estate 
created by the mortgagee is terminated by the ex-
er cise of the equity of r edemption. To that exten t 
ihe morigagee's estate is conditioual. .A.t:1 aga im;L 
all persons who have no right to redeem, how-
ever , the ltlortgagee lrns a:n absolute estate. His 
leases are g·ood agai nst the wor ld, with the excep-
t ion mentioned, and they \vill surv ive the for e-
closure of his mor tgage. He cannot in one breath 
graut a poriion or his estate to a tenant, and in 
the next nullify his demis e by asBcrting hii:; r ight 
to foreclose. Certa inly bis lessee could never be 
cut off without his <lay in court , to the extent of 
being n party to the forec losure. 

10. _Pages 39-41. 
To esta blish the point tha t the }frow n~ were not 

necess ar y pa rt ies to the foreclo sure plaintiff Jeans 
heavily on the Perr one case. It r elies blindly on 
the Ja11g ua gc of the opini on of Vice-Chancellor 
.1:-'ie1dcr without eo1Telat in g the lang uage to the 
factf; of the case. rrhrce "rules" arc deduced 
from the case : ' 

"1. T hnt the tenancy r equired tO be cut 
off by the forec losure s_uit rnust be in ex-
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iste nce prior to the filing of the fore closure 
bill.n 

It docs not appea r in the Per·rone case that any 
tenant went into possession between the filing of 
the hill and th e issu ance of process . Thai is tl1e 
situ at ion here. And a fore closure ::mit is not 
commenced unt il subpoena issues. Kocher's (}han-
ccry Precede nts, Section 787; II aughivaut v. 
Mnrphv, 22 N . J. Eq . 531; W,tlkcr v. TT ill, 22 N. J. 
E q. 513; Vineland Nat'l Bank v. 8himi, 55 N. J. 
Eq . 415; !lfetropolitan Liff? I ns. Co. v. Lodginski, 
188 At!. 681. The true rule then is that a tenancy 
must be cut off if it is in existence pr ior to the fil -
ing of the forec losur e bill and issuance of vrocess. 
Furt her, ,ve submit that ii can in 110 case be cut 
off, no matte r when it ar ises, if the grant is made 
by the mor tg agee in possession. 

"2. Th at if the.ho lder of such tenancy is 
not joined in the fo reclosure procee ding that 
nonj oinde r ceases Lo be mate ri al if the tenant 
surrende r s possession d-u-ring the foreclosure 
proceeding. " 

VVith th is rnle ·we fh1d tbe fault that the word 
"dur ing" is too broad . The surrender, in order 
to cure the defect, must. be during the foreclosure 
and before sale . 

"3 . That tenanc ies Cl'cnted afte r the filing 
of the bill are cut off because U1ey are subject 
to complainant's decree under lis pcndens 
filed.'' 

'11I..1e Lis Pend.ens Act, P. L. 1930, page 374, pro-
vides that the filing of notice shall mak e the decree 
bind ing on any penmn who ncquircs an interest in 
the lands there after "tkrou,qh any dcfendamt in 
1-Juch s-u-it" . The Brow·ns took throug'h the com-
plaina nt in ihe forec losure and hence were not 
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subject to the l'iti pendens. Once more the rule 
deduced by plaintiff is too broad. 

11. Pages 41-42. 
Plaintiff next argues that mere possession at 

the time of the Sheriff's sale by a tenant will not 
bar recovery on the bond. It is sa id that the 
occupant must have a right to possessi9n. 1lilc 
have shO\Vll above that the Sheriff on the day of 
sale could not Rell the r ight to possession since 
that resided in the Browns. \-\TJ1cther or not that 
right had been cut off by the notice to quit is 
disputed. If the Sheriff had been in a position to 
sell the right to possession the am1om1cem(mt 
1Yould have Leen unnecessary. Pla intiff made the 
announcement in an attempt to cure its inability 
to sell the right to possession because of the defect 
in its foreclosure proceeding . 

12. Pages 42-44. 
Plaintiff aga in contends that a writ of assiat -

anco would have g·one against the Browns on the 
authority of Strong v. Smith, 68 N. J. Eq. 690. 
\Ve see agaiu the loose applicat ion of the word8 
of a Court to a completely different case than that 
with re ference to which the words were spoken. 
Vice-Chancellor Stevenson's opinio n says that a 
writ of assistance will go against a person not 
a pafty to the suit 

'' 1. VVhere the person in possession has 
entered pcndin,g the sui-t under any of the 
parties.'' 

It has already been shown that the Browns rlid 
not enter pent.ling the suit. Process had not berm 
issued when th ey took possession. Furtherm0rc, 
it is submitted that desp ite the word "any " in the 
quoted rule, a wr it of assistance will not issue 
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against a tena nt who takes under the mortgagee 
in possess ion. His possession has llOi "jn some 
lmd ul mode" been (( subjected to tile jn ris cliction 
of the cour t ." Nor is h is r ight of possess ion 
" undoubtedly subord innte to the r ight for tile 
e11furecmc11t of which the wr it of assist an ce i1' 
p r ayed ' ' . 

Th e Smi th case was primar ily concerned ,vith 
a tena nt who concea1ed his in terest in the mort-
g-aged prem ises by fr aud. Adm itt ing that tlie 
Conr t of Chancery has ':::ilurunary powers which it 
may exercise iu favor of a purch :rncr at foreclo-
sure sale, aga inst one who was not a par ty thereto, 
but whose poss esso ry r igl1t is unquest ionab ly i11fe-
rior, we say that the present case contains 110 facts 
Which would have wa rr anted the exercise of those 
powers. Pla inti.IT knew about the Browns' ten-
ancy when it started its fo r eclosure. Its negli-
gence, or ig11ora11ce, i11 failing to cut the Browns 
off, could be no ground for such ext raord inary 
r elief . 

13. Pages 45-46. 

P lainti ff mainta ins that a rule making tenant s 
who tak e un der the mor tgagee in possessjon, 
pend ing the foreclosur e suit, bounU. Uy the Ue0ree 
lR lndispens able economicall y. It complains that 
insuperab le difficulLies wi ll oiherwisr. nrisc in the 
han dling of mortgages on parce ls ,vith many ten -
ants. The an swer is pla in. If the mortgagee 
des ires to hold a r esponsible party on the bond 
he can foreg o the compara t ively sl ight reve nue 
obta inable by the filling of vacancies which occur 
during the for eclosure . If he desires those reve-
nues, he must wa ive his act ion for clel10iency. He 
should not be able io lmve hi s cake and ent. it. 
Plainti ff 's argum ent, of cour se, has 110 applica-
tio n to the premi ses here involved. They con-
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sist of a two family ilwelling. The exigencies of 
the mortgagee of a large income-producing prop-
erty cannot alter the rules of law. If 
the policy of those rules to be changed the solu-
tion is legislation, not the tacking on of judicial 
modifications. 

14. Page 49. 

Plaintiff aU.emptt:: to circumvent the language 
of the Li:s l'endens A.ct with respect to the ueces-
sity of persons taking through a defendant in 
o!'dcr to bccom0 bound by the dr-cree by assr-rt lng 
that a tenant placed in possession by the mort-
gag·cc in rl?ality takes through the mortgagor, the 
mortgagee being only an "intermediary". We 
submit that U1i.s reasoning iH entirely fallac ious. 
r11here is no privity of estate, interest or contract 
bchvrr,n the mortgagor and a tenant of the mort-
gagee in poRsession. The estate of the mortgagee 
in possession is a fee, subject to be divested only 
Ly the exercise of the equity of redemption. He 
makes a lease in liis owu right, not in that of the 
mortgagor. His tenant in no sense claims under 
the mortgagor. 

Conclusion. 

It was appellants' view that there were only 
two nn rrov,r issucR on tl1is appeal, the propriety 
of the ordel' striking the rejoinder, and the sound-
ness of the Trial Judge's opinion that that order 
was dispositivc of the case. Appellce has seen 
fit to rearguc many other matters, viz, the 

of the tenancy of the Browns, the neces -
of their being joined in the foreclosure, the 

of the notice to quit, etc. Appella11ts wei'c, 
of necessity, forced to rep Jy. On the last men -
tioned issur,s, we respectfully submit that this 
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CouTt has alr eady spoken. If the tenancy of the 
BTowns had not been a sufficient encumbrance to 
warrant a j ury Lrial there would have Leen a 
vastly diff eren t res ult on the previous appeal. On 
the new questi ons presen ted, we respeetfully urge 
tha t the 1l1rial ,Judge committed serious error , ancl 
tha t there should be a reversal of his judgme nt. 

Respecifully suumilted, 

SrMoN )!L Sm,EY, 
Attorney for and of Counsel with 

Defendants -Appe llants. 

LESTER SANDLES, and 
B:i-::NJA:\1.IN" L. STERK, 

On the Brief. 
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