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I. APPEIT,ATE DECISIONS - lIiO GEMI,EIIIEN OF VEROIiR, INC. V. VEROM.

#4119
Two Gentlemen of Verona' Inc. 't/a l,iquor Locker'

Appellant '
v.

Mayor and Council of the Borough
of Veronat

Respondent.

ON APPEI,I

CONCLUSIONS

AND ORDER

Rowe, McMahon, McKeon & Curtin, Esqs. r by Thomas R' Curtin ' Esq',
Attorneys for Appe]-lant.

Robert J. Sussnan,- Esq., Attorney for Respondent.

Initial Determination Below

Hon. Edward D. Beslow, Adninistrative Law Judge, c/b - April 25, 1979
Received l(ay 7, 1979.

BY THE DIRECTOR:

No written Dcceptions to the Report of the .Administrative
f.aw .ruage were filed 6y the parties pursuant to N.J.A'C' 1l:2-

Having carefully considered the-entire record herein'
including tfie transcripts of the.testimolY1.the ex]ribits and the
Initial betermination, ' I concur in the findings and recommendations
iil;;il and aaopt their as my conclusions herein, except as to the
r.*"" of reimposition of the license suspension. .License suspen-
;t"d- conrnltt" e' as of wnole days and not fiactions thereof ' Thi s
ii standara Division po1lcy" -Thus, I shal1 credit one fu11 day
to the licensee for service of the suspension.

cnrrnse'l for anpellant requests that, in lieu of filing
Drceptions, the suslbnsion cornrience on July.30, 1979' Good cause
appeir:-ne, I sha1l lrant appellantt s request.

Accordingly' it is, on this 16th day of JwIy, 1979'

ORDERED that the action of the Mayor and Council of the
BorouEh of Verona be and the same is heieby afflrmed, and the
ippeai be and is hereby disrnissed; and it is further

ORDERD that Plenary Retail Distribution License O72O-44-
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JOSEPH H. I.ERNER,
DIRECTOR

APFEX{DIX

Initlal Decision of Adnlnlstratlve Law Judge Beelow

o1o-0o2, iseued by ttre Mayor and councll of the Boroug! of verona
to two Gentleroen 6f veron-a, !nc., t/a Llquor locker f,or prenises
645 Bloonfleld Avenrer Ver6na ba and tbe sane ls hereby sgspended
for tlre balance of euepenslon not already served, comenclng
1O:OO p.n. !{onday, July 50' 1979 er:id terminatlng 1O:OO p.n. Friday'
August 10, 1979.
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TwO GENBLEMSN O! VEKONA, INC.'
T/A LIQUOR IOCKER,

APPEII,ANT,

I{AYOR .rND COIINCIL CF TIIE
BOROUGII OF VERONA,

TNITIAL DECISION
DKT. *A.B.C. 100-79

PAGE 3.

RESzuNDEN?.

APPEAMNCES :

Rorve, McMahen, Mc KEon & Curtin, by
Thomas R. Curlrn, Esq. ' Klnnelonr New Jcrsey,
for Appellant

Robert J. Sussnan, Esq., Bloomfield, llerv Jersey,
for Res-ondent

BEFORE THE HONORABLE EDWARD D. BESTOW, ADIIINTSTRATrVE IAW JUDGE, c,/b

Tlro Gentlenen of Verona, Inc., t/a Liquor Ipcker (appellant), is
the holder of Plenary Retail Di.stribution License No. D-4 issued by Lhe
Borough lJf Verona for premises localed at 645 Bloomfield Avenue, Verona,
New Jersey. By resolution adopLed by the llayor anil Council of the Borough
of Verona (respondent) ' after hearing on January 27, f979, appellantrs
license was suspended for twelve (1"2) consecutive days, to co[uoence on
sunday, February 4. f979 and to run tnrough Thursday, February 15, 1979.
for the sare of one case of Uichelob becr to a seventeen (1?) year old
ninor in violation of N.J.S.A. 33:I-77.

Pursuant to the provislons of N.J.S.A. 33:l-31 and N,J.A.C, 13z2-I7
et. Sg. , appellant appealed the reslrndent I s decision and requested a
stay of the suspension penoing lhe determinalion of Lhis appeal. Said
slay h,as granted in an order signed cn February 5, L979, by Joseph lt. l,erner,
Direccor of the Division of Alclrholi.c Beveraqe Conlrol of the Department of
Publrc Lahr and Safety.

In accordance with N,J.S.A. 52:14F-1, el. seq., this matter was
forh'arded to Ehe vff-ce of Adninislrative Law for hearing. After proper
notice, a hearing de novo r{,as held, as provided for in j...J.A.C. 13t2-I7.6,
on March 25. L9'19. Appearanceg are noted above.
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In Eupport of its actions, resPonden! relied on the testimony of
officer Michael Blazier, ot the Borough ot verona Police DePartnenb, ano
Uicnaet Malanga, the minur to uhon the beer $as allegedly 6old.

'otficer Blazier testified that on Novenber 24, 19'18 ' while on duty
at ?:{5 pm. he obeerved two (2) uhite males, one of uhon nas carrying a

case ot beer, leaving the aPPellant's prenises. They Proceeded to walk
35 to 50 feet from the door of the licensed prenises to a parked station
wagon which they entered, along with some five (5) other Persons who net
them there. trhe vehicle left the parking lot and otfr.cer Blazier further
testified that he follorted it, alrrays keePing rt within his sight. when

the station wagon stopped, he approached its left side nhereupon he recog-
nized the driver, Michael Malanga, as ttre Person he saw leaving the licensed
premises carrying the beer. An inspeclion of his driver's iicense revealed
the age of Mr. Malanga to be seventeen (17). He verifled tt'is when verbally
asked by officer olazier along }ri!n the fact that he had purchased the beer
at apperlantrs prenises. ltr. Malanga also indlcated to the witness that no

one in the vehicte nas eighteen (18) years of age.

Otficer tsIazier slated that he took Mr. Malanga and Thomas uj'Napo1i,
the second -outh he hacr observed, into custody, and relurned to the l-icensed
premises. Looking into the store from the f,olice car, Malanga uas unable to
identify the person who 9o1d hirn the beer. Thomas Palazzo, appellant's owner

and manager, was askeo by officer slazier to approach the car but sLated that
he did not recognize the boYs.

Mr. Malanga, who was aPProximately 6' 3" in height and vreighed about
2lO pounds on the evening in question, testified that he would not reach
Lhe age of eighteen until Seplember of 1979. The witness, who had never
previously entered the lrcensed prenises, staled thal on the evening of
Novenber 24, ]'978, he presented himself on the Prernises and Purchased a casc
of beer from a nale enployee. Althougn he did not Proquce any identr f icat j.on 

'
Mr. Malanga was no! certain if there had been a request to do so' He also
testified that he enteled the Iicensed Premises alone a3 Mr. DrNapoli was

already in the station wagon. Mr. Matanga lurEher stateq that he had not been

chargeal with any juventle violation and that his only previous aPPearance wj.th
regard ro this natcer was the public hearing held by the Borough of verona on

January 27, L979.

Mr. Palazzo teslified that on the eveni.ng j-n question' he was lhe only
nale on du|-y at the licensed prernj.ses and that he did not recall ilr. l.ial-anlra

enLering lhe establishnent or selling hi.n the beer. He furLher stated that,
as the rear of the police car v,,as dark, he could not see its occupants clearly,
The witness tesLitied that appellanL has never had a discrpl].nar! acLion
brought against it since its operativn began in Aprll, 19?4. He adoed that if
Mr. Malanga plesented hinself a! the licensed prenises at tbe present tine' he

rrould not ask the youLh for identificatron cs he appears to be over eightcen
(I8) years of age. Mr. Palazzo concluded his testimony by slating that thc
suspension ordered by resPondent took effect on Sunday, February 4, l9?9' and

that lhe }icensed prernises was closed that day and unti'l 2100 prn on Monday,
Februari 5. Ig7g. at which trne he recelved Director Lernerrs ordcr staying
Lhe suspension yending deterrnination or this appeal.

-2-
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As bloughL out in the slatetnent o! its counsel' aPPellant does not
question that Lhe eale dial, in fact, take place' Rather' it argues that
itre penatty imPosed on this snall business, with a previously unblemisbed

r".oid, is unduly harsh in light of the surrounoing circunstances' APpellant
contends lhat the sale to !'lr. !'talanga was made in good faiLh based on the
piy"t"at aPPearance of the youth. It also Points out that lne ninor entered

in" fi".n"LO premises alone and that his car and the other youngsters were

aituated Eone distance away so thaE aPPelfanL's staff could nou reasonably
ascertain that there were rninors Present. APPerIant enPhasizes that no

crininal Prosecution was instituted against l't in this rnatter and furtner
contends that lhere wasr at tnost, a tlchnical vrolation of the statuLe caused

by a mistake in judgment on the Part o! the aPpelran!'s owner'

N.J.s.A. 33:1-31 providesl in pertinenL Part tha!:

Any License, thether issued by Lhe Director
or any issuing authority, may be suspended
or revoked by the Director, or the issuing
auLhoritr may susPend or revoke any license
issued by it' for any of the lollovtj'ng causes;

a. Violation of any ot the provisions
of this chaPter t

S. Any violatlon of rules anu regula-
tions.

The sale of alcoholic beve!ages to ni'nors is pronibited by N'J's'A'
33:1.-?7 anil N.J.A.c. ]3:2-23.I. The statuLe, however, does provide tne

basis for a deiense to this charge Providing that the defendant sholr all' of
Lhe follorring facts 3

that the minor falsely represented
in wrir-inq that he or she was of
age ;

That the apPearance of lhe nlnor vras

such that a Prudent Person w-uld
believe hrm or her to be of aget

(c) Tnat Ehe sale was nade in good faith
relyrng on such wriLten rePrescntatior'
and appearance and in reasonable beliet
that tne mlnor was actually of age'
(EmPhasis added)

The defense Provided in Lhis critninal statute has Deen herd to be

availaule in drscrplinaty proceedrngs berore the Division' $Po{lsman 100 v'
Board of c"rrunisei"!el--9ll!€-19!4.-9g-ulg, 42 N'J ' super 4sg (APp' uiv' 1956) '

(a,

(b)

ns Previously mentionedr ltr. Malanga lestrfied at the hearing de novo

and appeared to be a Pcrson who could pass for eighteen (18) years of age

therely establishing detense elenenl (b) as set out above ' As Lhere rs no

doubt., however, chat Mr. Malanga did not falsely represent his age in $ttiting'
defense elements (a) andl (c) cannot be net and aPPellant' thererore' cannot

sustain the burden inpose., on r't by the statute'
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The Eale of r.iquor nas never been a business of right in this state'
crcnL lunch Corp. vs. Drisqgll,.129 E:jlgL 554 (E e A 1943) ' cert' denred

FTEd {s4, 320 u.s. gof (19{l). Ttrere is Do €on$}on r lnherent natural or
.onFcueio""l r iiTEto a Iiguor Iicense as it iE but a privilege' 4skridqe
v. oivision of etiohoric geviraqg conqror, .30 -N. 

J. sPDef rr72 (nPp. -Div. 1954).

And Ecribed as a business attended uith
danger to Ehe r,;offinunity whlch nay be entirely Prohibited or Pertnitted under

sucf, conditions as will lirnit to the utnogtltsevils (gl9t v EiEE!e9!,
137 u.s. 85' 34 LEl: 620 (1890) t lS-r e-!gE!q, 17 N'J'super 554 (App' Dav'

L952;Jt na" be6--frE.d tnag the prevention of sales o! intoxicating beverages

to minors necessitates the nost rigid control in order to proLect our youth'
Sporlsrnan 3OO, .*,!,9. i Essex llolding corp' v @s!, l-36 N-: '',-: 

! ' 28 (9!!' ct' 1947) '

whi}evio].ationofthcAlcoholicBeverageLawtnaybecriminally
prosecuted,ProPerenforcernentotthattawrequiresthatdisciplinaryproceedings
Le held (N.J.S.A. 33:l-31), with the primary responsibrlicy for enforcement

resting on the nunicrpa!.ity- N.J.S.A. 33'L-24'

The fact that appeltantrs agent perceived t'1r ' Malanga to be of age does

not, stanoing alone' constt-tute a def€nse for a sale to a minor' N'J'S'A'
:f:i-ZZ. It ha6 been obseived that there is noching more highly sPecul'aLing

or uncercain lhan attenPting to fix lhe age of a person b his or ner appearance'

State v !€!is, 69 Ll.t. 678 (E e A f916) ' In the absence of a

wr itten-Giement, in u form such cs tha! suggested tn the SPeclal Note to Note

No. 5 in the Appendix bo cbaPLer 2 of "Ti'tle 13 of N'J'A'C?'. the apPellant cannot

sustain an adequate defense oispite any good faith lhat might have been

extribited b. its agent6. As slated by the court in glgE v Conner' 149 N'J'

9!!g 319-325 (Princeton Mun. Ct. 1977):

l^lhile the results are someLtnes harsh when it appears'
as in Dotb cases here, the defendents acted in good '1

fqiLll anq relied uPon what Ehey felL was a reasonable
means of establishing age, the intent and PulPose of
the alcohol beverage laws are to restrict the use of
alcohol rathe! (than) Lo Provioe a means of j'ncreasing

rts consurnption. with that pub)'ic policy clearly in
rnind, an individual €ngageo in uhe sale or disvensing
of alcoholic beverage musL operate r'lthin the rest^ic-
tions and rigors of the law, noth'i Lhsland ing his good

ai-h a tempts Lo comPly in a manner which he personally
may deen reasonable.

In Conner' the courL determined that the defendants had not met the

ruquiremenli-sEf out in N.J.s.A. 33:I-77 even lhough they relieo on false
identitication cards preEEiIEi-Uy Lhe ninors' The court held tire:;l cards'
obtained through neh'spaper and rnagazine ads, were not ProPer h'ritten represen-

tabion as conternpleted ty sub-section (a) ot the statute' In Lhe now Pending

matter,asnentionedabove,therer'asacompleteabsenceofanyr'rittenrepre-
sentation made by the minor to epPollanc.

As it is evident thaL respondent determined the guilt of appellanl by

a preponoefanss of the comPetant evidence, the only remaining question is whether

tne tvrelve (I2) day suspension inposed on apPellant was justified' It is setLled
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lan that the extent of any Penalty inposed for violation of the Alcoholic
Beverage Lar.r or the regulalions Prolnulgated thereunder rests vtithin the sound
discretion of the adjudicating authority. Benedetti v Board of Comnissioners
ot the Citv ot Trenton, 35 &.:L-E!IEL 30 (ApP. Div. 1955) t Mitchelr v cavicchia,
29 !_:]I.:_9JE.1 l-l (App. Div. 1953). on appear, the exercise of that discretion
wl'll be interfered rrith only in case ot nanifest error, clearly unreasonable
qction or some tnore untorrard inpropr iety. Nordco, Inc. v EE!9, 43 N.J. super
27, (App. Div. 1953). In light of the fact that there is a nalor pubric
interest in protecting minorg from the evils ot intoxrcating bever-ges, as
noted above, and, as the dppellant'E owner himserf testified that the rea
surrounding the Iicensed premises is frequented by youngsters, tnere is
nothing in the record Lo indicate tbat tne lnelve (r2) day susPension Period
imposed by respondent in this matter' is arbitrary, a result of rnanifest error
or that it i.s unvralranted under the existing circurnslances. (see Benedetti,
Supra. i Traymore of Atlantic Citv, hc. v Hock, 9 N..J. s tper 47 (ApP. Div. 1950)

Therefor-, after consideration ot the en.ire record in tbis matter,
!$g that:

1. Appellant is the hotder of Plenary Relail
Distrrbution License Na. D-4 issued by the
Borough ot verona for premises -ocate- at
545 Bloonfiel,d Avenuer Verona, New Jerseyt

z. On January 27, 1978, the resPondent, after
hearrng' rfound appeuant guilty of seLing
one case of beer !o a mlnor in violation of
N.J.s.A. 33:I-/7 and ordered that apPelrant's
license be suspended for a period ot twelve
(12) days, commencing on Sunday, Fe)ruary 4, !9i9,
and running through Thursday, February 15' I919i

3. The respondent's findinq of appctlantrs guilt i'n
thi.s natter r{'as supported by a preponderance of
the competant ev idence t

4. There is a great public interest j'n the preventlon
of sales of intoxicating beverages to mlnors
which necessitates the most rigid controls;

5. The PenaLty irnposed by respondent is not
arbitrary or a result of nanifest error an'l
does not represent an abuse of its discreLioni

6. The licensed premises was closed on sunday'
February 4. 19'19. and from 9300 an' to 2:00 pm'

on Monday, February 5' 1979' at which titne it
recerved Director Lernerrs order staying the
susPension until the deterrnination of this aPPeal'

CONCLUSION OF LAW

In view of the foregoing, apPel-Iant has not sustained the burden' as

reguired by !=!re& 13:2-I7.6, of establishlng that the action of respondent

,u, ur ror,.lui-EiE-lfiou]d be reversed. Therefore, the aPPeal of rwo Gentlernen

of Verona, lnc., t/a Liquor Locker, should bc gryIlD. As appellant was close(i
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SD[,[ARD D, BEStrOv{ ' AIJ c,/b

rON OTTTCE OF ADMINISTMTIVE LAI{

on Sunday, February ilr l9?9r and troa 9:00 aro' to 2:00 ptn' on l'londay '
g.Urni"V i, 19?9, is a arircct rcsult of the ilnPosed Penalty' the Dlrector of
;"-;i;i.i;" or irsonofie-aevrrage control thoulal orde! that the susPenEion f,

;-.;;ii;;. "-ri".n". 
tc contrnuea .t 2sOO pm. on a Monday of rhe Dlrecror'3

"r,""lirrg 
anal run for teo (10) cnsecutive 

'l!ya 
th€reafter'

,!hl3 lctlon can not be.sffecteal Brior to the ef,fectlve date of this
ordes (15 day3 fr@ the drte of agency receipt of this order) unless the

.g.i"v'h..a 
.rcts 

to aeffin, noaif! or- reverae during the forty-five (45) day

perioil. !:J.S.A. 52 s lilB-lo.

I trcreby file {ith the Director of A1c'oholie Sever'lge Control my

Inltial oeclsi6n in thia natter and the rccord i8 thesc preceedings'

DATE

DAlE

DATE
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2. AppEr;tAEA DECTSTONS - QITEEN CrEy rOUlr3E,

#'s 4229 and 425'l
Qreen City Lounge, Inc.,

t/a sane,

.. PAGE 9.

INC. V. PIAINFISI,D.

)(
)

Appellant, 
]

ON APPEAI,

CONCLUSIONS

AND

ORDER

va.

Cornrnon Council of the Citv
of Plainfield,

Respondent.

Leonard Rubin, Esq. , .A,ttorney for Appellant.
Frank Blatz, Esq., Corporation Counsel & Robert Linder, Esq.,

Assistant Corporation Counsel, for Respondent - City of
Plainfield.
BY THE DIRECTOR:

The Hearer has filed the following report herein:

HEARERIS REPORT

The subJect appeals
sase licensee, and, thus,
Hearerr s ReDort.

are lnter-related, involve the
will be consolidated in a sinEle

fn Case No. 4229 appellant appeals fron a forty-ni-ne
days suspensi-on of its P1enary Retai.J- Consumption License
No. 2O12-11-O25-OO1 , for prenises located at 40O Liberty
Street, Plainfield, New Jersey, after a plea of non vuft
was entered to a charge alleging that it failed to provide
a professional, unifonned gr.ard on its prernises as required
by a special condi.tion lmposed upon the license.

Appellant aI1eges, in its Petition of Appeal , that
the action of the Council was excessive and unwarrented
in the circumstances. It further alleges that the failure
was unintentional, as he made unsuccessful efforts to
obtain the seri/ices of a gu.ard as required by the special
condition. fhe Council denies the substantlve allegations
contained in the appellantr s Petition.

Upon the fi1lng of the appellant's Petition of Appeal'
the Director of thj-s Division, by Order dated June 2, 1979
pursuant to N.J.S.A. 33.1-71, stayed the effective date of
the suspension imposed by the Council pending detenaination
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of the appeaL.

The appeal de novo was heard ln ttris Dlvlsion, pur-
sgant to N.J..A.C.-T|Ea7.5, wlth fir11 opportpnlty iriJrAea
the parties to lntroduce evidence and to bross-exanLne
witnesses.

By way of background rthe appellant was denied renewal_of its 1977-7e license. 0n appeal to this Division, an
Order reverslng the actlon of the Board was entered-subJectto a special condltion that there be provided a unlforn6dprofessional securlty guard from 7:O0-p.n. untl1 c1osj.ng.

Ihe 0rder was r,eceived (and was effective) April 1,1978. The sole stockholder, Clarence Jones, imiediately'
obtalned the services of the requlred guard from ayr ageircyln the business of supplying security fersoru:e1. He iepoitedthree.days ard then fai.l-ed to return: - fnqulry aseertaiired thatthis Agency no longer desired to servi.ce t'he iccount. Jonesthen contacted other agencies without success.

O: April 1oth,. realizing the seriousness of the
problem, he contacted his attorney (Leonard Rubin ) and.
placed the problem in his hands. - Rubin wrote the Divislonthat day explainlng the problem and requested a hearing
TO mOO].Iy rne Order.

The Director responded on April 18th, stating inpertinent part:

Any request for reconsideration
of my Conclusions and Order dated
Febnrary 10, 1978 nust be con-
menced by the filing of a verifiedpetition. This petition sha11 set
forth the basis and reasons for
your request, ln detail, with
docr:mentary corroboratlon.

The respondent shal1 flIe its
answer thereto within ten davs.I shal1 deternine the applicition
on its pleadings, unless, for
good cause, I set the matter downfor further hearing.
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nin

0n April 14, 1978, Rubln advised Frank Blatz' the
Cityrs Corporation Cor:nsel, that security agencies who
checked with the pollce were advised that the gu.ard would
have to be armed. There was nothing in the order requiring
an arned guard and Rubin felt that this was why Jones was
having such difficulty ln obtaining a security guard.

Rubin next wrote a1.l nineteen security agencles listed
ln the ye11ow pages, some of which were solicited unsuc-
cesfully by Jones prevj.ously. The bulk did not tespond' and
those that did declined the offer to suppli- the 

"equiredguard. One of then gave Rubin the neme of an agency not
listed in the yellow pages.

Ultinate3-y, this unlisted Agency supplied a guard
but not before forty-nine days had elapsed during which the
tavern was operating in violation of the special condition
iroposed by the Director in his Concluslons and Order.

City instituted charges and appellant pleaded
which resulted in the inposition of the forty-

suspension.

The sole issue to be determined is whether or not
this penalty was unduly harsh under the circumstances.

I have had two occasions to observe the sole stock-
holder of corporate licensee, Clarence Jones. I find him
to be a reasonable, believable businessnan operating a
license under very trying conditions in the nore depressed
(economi.calry) seltioir oI Plainfield.

He has attenpted to maintain a lawful establishment
in spite of a horde of loiterers that frequented the area
near his premises. In recognition of his capabilities and
the nature of the problem, the Director adopted the Hearing
Officerts reconmendation that a uniformed, professional
security guard be provided as a conditj-on of the license
being renewed.

I find Jones exerciseil diligent efforts in an attempt
to obtain the required guard. Realizing the seriousness bf
operating in violation of the order, though unintended, he
took the most reasonable step that could be errpected of the
licensee, namely, consulting his attorney when it became
apparent that his efforts were frrritless.

It should be noted too, that the police may have
unwittingly exacerbated the problem by advising agencies

The
vult

e days
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who rnade inqu1ry that an a:med gu.ard was neededr though
not stated ln Directorr s Order.

Under ttre circumstances. I flnd as a fact ttrat the
appellant has net the br.rrden 6f establishlng that the
C-oiurc11 inposed too harsh a penalty, pursuant to N.J.A.C.
11'.2-17.6i and reconmend that the penalty of th9-Council
be rnodifi6d to a suspension of llcense for ten (1O) days.

In Case No. 4251, the appellant appeals the refirsal of
the Council to renew its Pl- enary Retail Consumption License
for the llcensing period 197e-79. rn lts Resolution' dated
July J, 1978, th6 eou:rcil recites the following reasons for
denial.

-II-

1. T?re continued oPeration of
the establishnent vrould be adverse to the
public interest and to the general good/
welfare of the area residents.

2. TLre renewal will create
continued annoyances and disturbances to
the nany residents, including children_t
who live in and around alrd pass near the
said prenises.

7. Many citizens in the areat
as vefl as religious and ci-vic leaderst
have voiced objections to the granting of
the renewal.

4. Use of abusive language.

5. Littering
6. Loitering

7. Accosting of innocent passerby.

8. Ganbllng

9. Failure to contlnuouslY have
a unifo::med, professJ-onal security guard as
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directed by the Director of the Dlvlsion
of .Al"cohoLic Beverage Control, to patrol
the outside and adjacent area; even when
present, sald securlty guard fal1s to curb
the defined antl-social behavior.

10. Other slmilar acts offendlng
the public sensibility.

11 . The renewal of said license
will not serve the publlc need and conven-
1ence.

TLre appellant contends that the actlon of the Council
was arbitrary and capriclous, not formded upon competent
evidence and, 1ast1y, excessive and unwaranted.

TLre Counci.1, in lts Answer, denles the substantial
allegations contained in the appellantr s Petition of Appeal,
and reiterates the findings as set forth in the Resolution.

Upon the filing of the appeal, by Order to Show
Cause, dated July 5, 1978, the Director granted ad i-nterim' extenilon of appbllant's iicense pending-detern:.iEti6A-oT
the within appeal.

The parties waived a 4e 4ovo hearingr opting instead
to submit the rnatter o n thell&Engs, trd:isciipts and
oral surnrnati ons .

From documents and discussion with the attorrreys
the following chronology energes.

At an agenda-fixing session prior to the public
meeting, instnrctions vrere forthcoming to its attorney to
prepare a resolution approving the renetrral of the subject
license.

At the regular Council neeting of June 19th, Council-
nan Robert Stou-t introduced. a motion to separate subjectts

. license renewaL application fron the forty-three others.
He was jolned by two councilwomen.

' Since four affirnative votes are required to approve t" the effect was to deny renewal. Stout gave as his reason
nunerous complaints from various reidents of the area and
the recent suspension of lts license for forty-nine days
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for fallure to have a unifo!:ned security guard posted for
forty-nlne evenlngs, as required r:nder a speclal. conditlon
lnposed upon the appeLlant by the Director of this Division.

On July J, the Councll lssued a resolution denying
the renewal application, setting forth as lts basis the
reasons set forth hereinabove.

No notice was given to the appellant that a hearing
affecting lts l-icense would be held; no police' sanJ.tation'
housing authority or other officials gave testlnony or
subrnltted docr:ments, no loca1 residents or spokespersons
or attorneys on their behalf appeared to oppose the renewal.
TLre action is apparently based soIely upon unsupported
staternents uttered by Councllnan Stout.

TLre Resolution adopted. closely resenbles the charges
preferred agalnst this license last year and whlch vtas the
subject of a Conclusions and Order alnost one year ago.

The burden of establlshing that the action of the
Council is erroneous and should be reversed rests entirely
with appel ant, N.J.A.C. 13t2-17 15.

The Director should not reverse unless he finds as
a fact that there was a clear abuse of dj.scretion, or
unwamanted finling of fact, or nistake of 1aw by the
Councll. -Nordco. Inc. v. State, 4J N.J. Super. 277 (Ap .
Div. 1957).

' It is abundantly clear that the appellant has
established that the Council's action was erroneous and
unreasonable. Appellant r,ras denied elemental due process.

It i.s, thus, recommended that the action of the
Council be reversed and an order be entered directing the
renewal of appellantr s license for the current licensing
period, subject to the special oondition imposed for the
1977-78 license term.

Conclusions and Order

No written Exceptions to the Hearerts Report were filed
by the parties pursuant to N.J.A.C. l3z2-21.I7.

Having carefully considered the entire record herein'
including the transcript of the testinony, the extribits 'and the Hearerts Report, I concur in the findings and re-conmen-
dations of the Hearbr, and adopt them as my conclusions herein.
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Accordingly, it is, on this lTth day of July' 1979'

ORDERED t}at on Appeal No. 4251, the denlal of renewal
ot appeffantrs license i6r the l97e-79 license ter"m be and
trre-i-"ne is hereby reversed r and the -Conmon Council of the
cf-iv of Plalnfieff, be and ii hereby directed to renew the
suUiect license for the 1978-79 libense tern in accordance
,"iif,-iyr"-.pplication filed ttreretor gIplgsgly subject to the
special coirditlon inposed for the 1977-78 License terr; anct

tt is further
ORDERED tbat on Appeal No. 422)' the acti'on of the

Connon Council in findiir! appellant "guilty"- of violation
of special condition be and the sane is nere by.arrlnneo,
Uut ttre suspension inposed ls nodlfied to ten (1O) days;
and it is further

ORDERED that my previous Orders of June 2, 1979 and.
Julv 5, 1979 staying- tire suspension and extending the subject
ricLnie for the igZ6-Zg license term be and t,tte same are
hereby vacated; and it is further

ORDERED that anv renewal or extension which nay b
eranted for the Ig79-:8O license tern of Plenary Retail Con-
Eurptio" License No. 2Ql2-13-025-001 issued by tle Connon
Co"i"i:- oi-tfte City of Plainfield tq Queel City-Lotmge, Inc',
i/i Or"en City Louirge for preroises 400 Liberty-Street,
eialnfieta, wLictr ii now subject to an appeal from the revo-
cation of its license by the Common Council and a stay orcter
issued by the Director 6n -May 21 , 1979, be and the sane is
h;;;bt sispenaea for ten (10) days.cornmencing-2:09- A'M'
ii"a""'"a.v,'aug'ust a, r97g 

'anit teiminating 2:0o A'M' saturday'
August LA, 1979.

JOSEPH H. LERNER
DIR3CTOR

APPEND]X

Technically, the stay of revocation Order dated May
27, Igii-on1y cov6rs that beriod.of tirne renai111e in the
16ia-ig-ti"eirse teru, to wit, until Jxne 5o, 1979' There
i"'"o'iecora ifrat tfre appellint filed an appeal from a denial
;f ;; ;pplicatjon to-refiEt-ils license for- the r979-8o ]icense
i;t*. 'The proper procedure is for an application for renewal,



BI'I.I,IDIN 2339
PAGE 16

wltt! approprj.ate. fees therefore, 
- 
to^be^subnltted to the

iocaf iisuing authority for the'1979-80-license tetr'
ii"i-tit"-."iiott-t"t"n thereon, the appeJ-lant can flle an
;fi;;i;- no*""!"'-eiven the c6nfuslon that could exist by
.rii.Are of the stiy-of-revocatlon order, I shalJ. provide the
p."ii""-"trtn ten (rO) days fron the date of this Order
il';;;;t;; -;tna-Aei;6:-ne" 

appertanti s application for renewal '

The llcense of appellant shall lapse unless renewe^d- by
trre isiuine-autiority 6i extended by ror order_upon.the.filing
#-;-;;;;r-iron aeiriat of renewal- or- refusal of the issu-
i;s;";t6;ity lo-""i. r speciflcallv note that t}le- special
coidition anirexed to the license of appellant for the pre-
vious two license terrns ls in fu1l foibe and effect despite
iir"-it.v-oi revocation order and failure to process th.e app-
licatioir for renewal for the 1979-AO license terrn' I nave

""i"uriirrEa 
the dates of the ten day. llcense suspensiol to

i6ir""E" "tter the aforesaid ten (:-0) dav period provlded
t6""iii-io-.ct on ttre-ippri".ti"n ior'thd tgZg-eo l-icense tern.

JosspH H. LERNER
DIRSCTOR


