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and wife to K. S. S. Realty Co.,

Inc., dated Dec. 29, 1925....... 28 67

Complaint.
(Filed July 3, 1926.)

IN CHANCERY OF NEW JERSEY.

To THE HONORABLE EDWIN ROBERT WALKER,
Chancellor of the State of New Jersey.

The complainant, K. S. S. Realty Co., Inc., a

corporation of the State of New Jersey, respectfully
shows:

1. On December 29, 1925, David Kaess and
Angela Kaess, his wife, being indebted to K. S. S.
Realty Co., Inc., a corporation as aforesaid, in the
sum of Seventy-five Thousand Dollars, executed to
it a bond of that date to secure that sum, payable
on August 18, 1929, with interest at the rate of
six per centum per annum, payable quarterly on
the first day of January, April, July and October
in each year. |

2. To secure payment of the bond, said David
Kaess and Angela Kaess, his wife, executed to said
K. 8. S. Realty Co., Inc., a corporation of the State
of New Jersey, a mortgage of even date with the
bond ; and thereby conveyed to it all his right, title
and interest in the land hereinafter described, on
the express condition that such conveyance should
be void if payment should be made according to the
terms of the bond. Which mortgage, having been
first duly acknowledged, and the certificate of
acknowledgment duly endorsed thereon was re-
corded in the office of the Register of Hudson
County, in book 1352 of mortgages, page 72, &c.

3. The mortgaged premises are described as
follows:
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Complaint.

All that tract, plot, piece or parcel of land and
premises, situate, lying and being in Jersey City,
N. J. designated, bounded and described as follows :

Beginning at the intersection of the North-
easterly line of Montgomery Street and the division
line between plots 18 and 19, Block 1832 as shown
on Fowlers Official Assessment Map of 1894, which
point is also distant Three hundred ten and twenty-
two hundredths (310.22) feet measured North-
westerly along the said Northeasterly line of
Montgomery Street from the intersection of the
same with the Northwesterly line of Bergen Avenue
as shown on Map of proposed widening of Bergen
Avenue between Montgomery Street and Bergen
Square dated June 9, 1922. Thence (1) running
Northeasterly along the said division line between
plots 18 and 19 Block 1832 Fowlers Official Assess-
ment Map of 1894 one hundred eighty-four (184)
feet to a point in the rear line of Plot 19, Block
1832 Fowlers Official Assessment Map of 1894,
thence (2) running Southeasterly along the rear
line of Plot 19, Block 1832 Fowlers Official Assess-
ment Map of 1894, ninety-seven and eighty hun-
dredths (97.80) feet to an angle point, thence (3)
still running in a Southeasterly direction and along
the rear line of Plot 20 Block 1832 Fowlers Official
Assessment Map of 1894, Two and twenty-nine hun-
dredths (2.29) feet to a point; thence (4) running
Southwesterly parallel with the course first run
one hundred ninety-two and fifty hundredths
(192.50) feet to a point in the said Northeasterly
line of Montgomery Street, thence (5) running
Northwesterly along the said Northeasterly line of
Montgomery Street, one hundred and twelve hun-

dredths (100.12) feet to the point or place of be-
ginning.

3
Complaint.

Being known as parts of Plots 19 and 20, Block
1832 Fowlers Official Assessment Map of 1894.

4. Both bond and mortgage contained an agree-
ment that the whole of the principal sum herein
expressed shall at the option of the holder of said
mortgage become due after default in the payment
of any installment of principal, or interest for
thirty days, or after default in the payment of any
tax, water rate or assessment for thirty days, or in
default in keeping the buildings insured against
loss by fire for the benefit and to the satisfaction
of the mortgagee, its successors and assigns.

5. On December 29, 1925, said David Kaess did
convey his right, title and interest in said mort-
gaged premises to Albert Ostroff and Albert Cohn,
which said instrument was in due form of law
acknowledged before Henry J. Melosh, a Master in
Chancery of New Jersey, and recorded on the eighth
day of January, 1926, in liber 1587 of deeds for
Hudson County on pages 510 &c.

Any interest which said Albert Ostroff and Albert

Cohn have in said land, is subject to the lien of
complainant’s mortgage.

6. On January 15, 1926, said Albert Ostroff and
Albert Cohn under the name of “Cohen” made a
certain agreement in writing with the O’Mealia
Outdoor Advertising Co., a corporation of the State
of New Jersey, which said agreement was recorded
on the same January 15, 1926, in book 1584 of
deeds for Hudson County, on pages 649, &c., where-
in and whereby the said Albert Ostroff and Albert
Cohn as “Cohen” did lease the roof of the said
mortgaged premises for advertising purposes for
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Complaint.

one year from date, and thereafter for five years as
by the record thereof will more fully appear.

Any interest which said O’Mealia Outdoor Adver-
tising Co. a corporation of the State of New Jersey,
has in said land is subject to the lien of complain-
ant’s mortgage.

7. Said Albert Ostroff is married, and his wife’s
name is Jennie Ostroff. Any claim or interest she
may have, by way of inchoate right of dower, or
otherwise, is subject to complainant’s mortgage.

8. Said Albert Cohn is married, and his wife’s
name is Florence Cohn. Any claim or interests she
may have, by way of inchoate right of dower, or
otherwise, is subject to complainant’s mortgage.

9. On February 25, 1926, there was recorded in
the Hudson County Clerk’s Office a paper writing
purporting to be a bond given by Albert Ostroff to
Motor Finance Corporation for the sum of Eleven
hundred dollars, in the matter of John Satter, In-
solvent debtor, in the Hudson County Court of
Common Pleas, which said paper writing purport-
ing to be a bond is recorded in book 6 of bonds to
the Sheriff of Hudson County, on pages 29, &c.

Any interest which said Motor Finance Corpora-
tion has in said land, is subject to the lien of com-
plainant’s mortgage.

10. On June 1, 1926, there became due to the
authorities of Jersey City the sum of $1495.07, or
some other sum, being the tax levied on the said
mortgaged premises for the period of January 1st,
1926, to July 1, 1926, and on July 1st, 1926,
although the taxes were then a lien on said premises

Comiplaint.

from June 1st, 1926, the same had not been paid au.
are not paid at this time.

On May 25, 1926, there became due to the au-
thorities of Jersey City the sum of $35.64, for
metered water consumed on said premises to the
said May 25, 1926, and said sum or some other suni
has remained unpaid and in arrears for the space
of more than thirty days and is still unpaid.

Complainant has elected that the whole principal
sum with all unpaid interest shall be now due.

11. Said Albert Ostroff and Albert Cohn, or one
of them has always been in possession of the mort-
gaged premises.

12. The whole amount of principal, with interest
thereon, from April 1, 1926, is due upon complain-
ant’s bond and mortgage.

Complainant is without adequate remedy in the
courts of law, and therefore prays—

1. That Albert Ostroff and Jennie Ostroff, his
wife, Albert Cohn and Florence Cohn, his wife,
O’Mealia Outdoor Advertising Co., and Motor
Finance Corporation, who are the defendants to this
suit, may answer this bill of complaint and each
statement therein made.

2. That an account may be taken of the amount
due on complainant’s mortgage.

3. That the defendants, or one of them, may be
decreed to pay complainant the amount so found
due, with interest and costs, by a short day, to be
appointed by this court; and that in default of such
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payment, they, and each of them, be debarred and
foreclosed of all equity of redemption in said lands;
or

4. That a decree may be made for the sale of the
mortgaged premises to raise, and pay to complain-
ant, the amount so found due on its mortgage, with
interest and costs.

5. That a writ of subpoena may issue, command-
ing said defendants to answer this bill of com-
plaint and to abide by such decree as this court may
make in the premises.

MEeLosH, MORTEN & MELOSH,
Solicitors and Counsel with Complainant.

7

Amended Answer.
(Filed September 22, 1926.)

IN CHANCERY OF NEW JERSEY,

L 4

Between
K. 8. 8. Reaury Co., INC.,, a cor-
poration of New Jersey,

Lomplnanbalio pi bee

and

ALBERT OSTROFF, et als.,
Defendants.

The defendants, Albert Ostroff and Jennie Ost-
roff, Albert Cohn and Florence Cohn, answering

the bill of complaint in the above entitled action,
say:

bl

1. They admit the allegations of paragraphs 1
2,3,4,5,6,7 8 and 9 of the bill of complaint.

2. They admit that taxes were due, as set forth
in the bill of complaint, and that a charge had
been made on the books of the City of Jersey City
for water used in said premises and that defend-
ants had received a bill for the same, but deny
that failure to pay the same constituted a forfeiture
under the terms of the said mortgage; and these
defendants further say that on or about June 11,
1926, the defendants called upon one Louis Kanen-
geiser, an officer and a duly authorized agent of
complainant corporation, through whom these de-
fendants had always transacted all their business
with said company, and showed said Kanengeiser
the bills received from the City of Jersey City for
taxes and water, and called said Kanengeiser’s at-
tention to the high tax assessment made against

10

40
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Amended Answer.

said property, and asked said Kanengeiser what
they should do about paying said tax and water
bills, and the said Kanengeiser advised these de-
fendants not to pay the same, but to take an appeal
from the tax bill, and to pay the tax and water bills
together after the appeal had been determined, and
these defendants asked said Kanengeiser. if it would
be all right not to pay the same in view of the pro-
visions of the mortgage and said Kanengeiser re-
plied to defendants that it would be all right and
that they need not pay said bills until the appeal
had been determined, and these defendants, rely-
ing upon the statement of the said Kanengeiser,
thercupon on or about June 14, 1926, filed an ap-
peal from said assessment with the Hudson County
Board of Taxation, and these defendants confiding
in and relying upon the statement and agreement of
the said Kanengeiger that it would not be neces-
sary for them to pay said bills, thereupon refrained
from paying any of said bills due to the City of
Jersey City on said premises and permitted said
period of thirty days referred to in the mortgage
and in the bill of complaint to elapse without pay-
ing the same ; and these defendants further say that
sald complainant never made any demand of the
defendants that said municipal liens or charges be
paid in accordance with the terms of said mort-
gage, and gave no notice to the defendants that
payment thereof was required or that failure to
pay the same would render said mortgage due or
that said mortgage would be foreclosed if the same
were not paid.

3. These defendants further say that on or about
April 26, 1926, defendants contracted with Frank’s
Centre Garage, Inc., a corporation of New Jersey,

9
Amended Answer.

to transfer and assign lease for said premises ..-
ferred to in the bill of complaint, and that under
the terms of said agreement title was to be trans-
ferred on July 1, 1926; that on July 1, 1926, these
defendants met a representative of the said Frank’s
Centre Garage, Inc., and the title closing was ad-
Journed until July 2nd, on which day all the papers
were signed and deposited in esecrow and the money
required to be paid by the said Frank’s Centre
Garage, Inc., was paid in escrow, and the matter
was then continued until July 9th, when all papers
were delivered and money paid; that at no time
during said period were these defendants aware
that the complainant had declared a forfeiture of
sald mortgage and had contemplated or had insti-
tuted foreclosure proceedings thereon; and these
defendants carried out their said agreement, and
the purchaser assumed the payment of said taxes
and water rents without any knowledge that the
complainant had elected to declare a default in
said mortgage, and relied upon the declaration of
the complainant, through its agent, the said Kanen-
geiser, that said municipal liens and charges would
not have to be paid until the determination of the
appeal.

4. These defendants further say that on the 5th
or 6th of July, 1926, the defendant, Albert Ostroff,
telephoned the said Kanengeiser at the office of
Alexander Seclow, a counselor at law of the State
of New Jersey, and asked the said Kanengeiser if
he, the said Ostroff, could call upon the said Kanen-
geiser at said law office and pay him the interest
which was then due on said mortgage. Said Ost-
roff informed said Kanengeiser that he, said Ostroff,
had made several efforts to pay said interest at the
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Amended Answer.

office of the complainant at #127 Montgomery
Street, Jersey City, and could not find anyone
there to whom payment could be made, and said
Ostroff offered to come over to said law office and
pay Mr. Kanengeiser said interest. Mr. Kanen-
geiser replied, “You had better see me in my office
on Wednesday, July 14th.” On Wednesday, July
14th, following said conversation, said Ostroff went
to the office of the complainant and tendered the
interest to the said Kanengeiser, who then informed
said Ostroff that he had better see complainant’s
lawyer and that complainant had started fore-
closure. Said Ostroff then inquired upon what
grounds and was informed by said Kanengeiser
simply that complainant wanted its money. At no
time, either during the conversation earlier in .the
week or on Wednesday, did the said Kanengeiser
inform the said defendant that the defendants had
defaulted in the payment of taxes or water rents
and that the complainant had elected to declare a
forfeiture of said mortgage by reason thereof: and
these defendants say that the said complainant is
estopped by reason of the aforesaid premises from
declaring a forfeiture of said mortgage and from
foreclosing the same.

5. These defendants further say that since the
institution of said suit and’ after the transfer of
title to said premises from these defendants to
Frank’s Centre Garage, Inc., the said Frank’s Cen-
tre Garage, Inc., has paid all municipal liens and
charges referred to in the bill of complaint, and
that there are now no municipal liens or charges
against said premises unpaid or unsatisfied of
record.

11

Amended Answer.

6. These defendants further say that they have
tendered the interest to the complainant and that
complainant has refused to accept the same, and
these defendants have at all times and are now
ready and willing to pay the same to the complain-
ant or as this court may direct.

These defendants therefore pray that the com-
plainant’s bill of complaint be dismissed with costs.

AARON A. MELNIKER,
Solicitor and of Counsel for Defendants.
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Replication to Amended Answer of
Defendants, Albert Ostroff and Others.

(Filed Oct. 16, 1926.)

IN CHANCERY OF NEW JERSEY.

Between
K. 8. S. Reanty Co., INC,,
a corp, &c.,
Complainant, \ ¢1-248.
On Bill, &c.
and

ALBERT OSTRO¥F, et als.,
Defendants.

1. Complainant joins issue on so much of para-
graph 2 of the said answer as denies that the failure
to pay the municipal liens referred to in said para-
graph constituted a forfeiture under the terms of
said mortgage.

In reply to the defense stated in the remainder
of paragraph 2, and paragraphs 3, 4, 5 and 6 of the
answer interposed herein by the defendants Albert
Ostroff and others, and not anticipated in the bill
of complaint, complainant, by leave of the court,
says that:

2. Tt denies that on or before June 11th the de-
fendants called upon Louis Kanengiser; it denies
that Louis Kanengiser is an officer and a duly au-
thorized agent of the complainant corporation
through whom said defendants have always trans-
acted their business with complainant.

It denies that said defendant showed said Kan-
engiser bills receivable from the City of Jersey City
for taxes and water, and called said Kanengiser’s
attention to the high tax assessment made against

said property and asked said Kanengiser what they

13

Replication to Amended Answer of Defendants,
Albert Ostroff and Others.

should do about paying said tax and water bills,
and the said Kanengiser advised said defendants
not to pay the same but to take an appeal from
the tax bill and to pay the tax and water bills to-
gether after the appeal had been determined.

It denies that said defendants asked said Kan-
engiser if it. would be all right not, to pay the same
in view of the provisions of the mortgage, and that
said Kanengiser replied to defendants that it would
be all right and that they need not pay said bills
until the appeal had been determined.

It has no knowledge or belief as to whether or
not said defendants filed an appeal on or about
June 14, 1926, from said assessment with the Hud-
son County Board of Taxation; it denies that the
defendants relied upon any statement or upon any
agreement of said Kanengiser that it would not be
necessary to pay said bills; it has no knowledge as
to why defendants refrained from paying said bills
as alleged in said paragraph.

It admits that complainant never made any de-
mand on defendants to pay said municipal liens
and that it gave no notice to the defendants that
payment thereof was required, and that failure to
pay the same would render the mortgage due and
that the mortgage would be foreclosed if the same
were not paid.

3. It has no knowledge or information sufficient
to form a belief as to the statement contained in
paragraph 3 of said amended answer.

4. It admits that defendant, Albert Ostroff, tele-
phoned to Louis Kanengiser at the office of Alex-
ander Seclow, but denies the conversation took
place on July 5th or 6th, 1926.
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Replication to Amended Answer of Defendants,
Albert Ostroff and Others.

It denies that conversation took place between
the defendant, Ostroff, and said Louis Kanengiser
as alleged in said paragraph 4, but admits that
among other things said Kanengiser told said Os-
troff that if he wanted to know anything about the
payment of the interest on said mortgage, he should
appear at the office of the company at a later date.

It admits that the interest was tendered by said
Ostroff but as to the exact date on which said ten-
der was made, complainant is not informed.

Tt admits that said Kanengiser informed said Os-
troff that this suit had been instituted to foreclose
said mortgage, and that said Ostroff was referred
to complainant’s soliictors, but believes said Ostroft
was so referred by Samuel Kanengiser.

Tt denies said Louis Kanengiser said that the rea-
son for the foreclosure was simply that the com-
plainant wanted its money.

Tt admits that Louis Kanengiser did not inform
defendant, Ostroff, that the defendants had de-
faulted in the payment of the taxes and water rents,
and that complainant had elected to declare a for-
feiture of said mortgage by reason thereof; it denies
that complainant is estopped as alleged in said
paragraph. :

5. Tt admits the allegations of paragraph 5 of
said amended answer.

6. It admits that defendants have tendered the
payment of the interest to complainant, and that
complainant has refused to accept same and be-
lieves that defendants are ready and willing to pay
the same.

7. Tt avers that none of the facts set up in said
answer constitute any defense to the bill of com-
plaint herein; that even if the facts therein stated

15

Replication to Amended Answer of Defendants,
Albert Ostroff and Others.

are true any and all of the acts alleged to have
been performed by said Louis Kanengiser, and any
and all of his promises and agreements as therein
stated were not authorized or ratified by this com-
plainant; that if the same were made by the said
Louis Kanengiser, it was wholly without any au-
thority from the complainant so to do, and that
complainant is not bound thereby.

MELOSH, MORTEN & MELOSH,
Solicitors and of Counsel
With Complainant.
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Conclusions.
(Filed January 21, 1927.)

January 20, 1927.

IN CHANCERY OF NEW JERSEY.

Between
10 K. S. S. Reavry Co., INc,,
Complainant,
61-248.
and On Bill, &e.

ALBERT OSTROFF, et als.,
Defendants.

Mr. Louis G. MORTEN, for complainant.

20 Mr. AARON A. MELNIKER, for defendants Os-
troff and Cohen.

Mr. JAMES D. OCARPENTER, for defendant
Frank’s Centre Garage, Inc.

FIELDER, V. C.:

The bill was filed July 3, 1926, to foreclose a
mortgage on premises in Jersey City. The due date
of the mortgage in August 18, 1929, but the mort-

80 gage contains a provision “that the whole of the
principal sum herein expressed shall, at the option
of the holder of this mortgage, become due after
default in the payment * * * of any tax, water
rate or assessment for thirty days.” The bill alleges
that on June 1, 1926, there became due to Jersey
City a tax levied on the mortgaged premises for
the period of January 1, 1926, to July 1, 1926, and
on July 1, 1926, although the taxes were then a lien

40 on said premises from June 1, 1926, the same were

unpaid; that on May 25, 1926, there became due to

17
Conclusions.

said city a sum for metered water consumed on said
premises to May 25, 1926, and that the same re-
mained unpaid and in arrears for more than thirty
days; that said tax and water rent remained unpaid
up to the filing of the bill and that complainant has
elected that the whole principal sum, with interest,
shall be now due. The answer filed by defendants
Ostroff and Cohen (record owners when the bill
was filed) admits said allegations. After the bill
was filed the mortgaged premises were conveyed to
Frank’s Centre Garage, Inc., which new owner,
being admitted as a defendant, filed an answer deny-
ing that the tax and water rent were due and pay-
able as alleged in the bill. The tax and water charge
were paid after the bill was filed and besides the
defense that they were not due and payable as
alleged by complainant, the further defense is that
one Kanengeiser, a director and vice president of
complainant, advised defendants Ostroff and Cohen
not to pay said tax and to appeal therefrom and to
pay the tax and water bills together after the de-
termination of the appeal.

By statute (P. L. 1918, Chapter 226, Sec. 6) the
default clause in this mortgage is construed to mean
that should any tax or water charge imposed or re-
quired against the mortgaged premises become due
and payable and remain unpaid and in arrears for
thirty days, then the principal and interest should,
at the option of the complainant, become due and

payable immediately.

The proofs show that the tax in question is the
one-half part of the tax imposed or required against
the mortgaged premises for the year 1926. Said
one-half part of said tax became payable April 1,
1926, and remaining unpaid, became delinquent
June 1, 1926 (P. L. 1920, Chapter 224). The only
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Conclusions.

proof concerning the water charge is that Jersey
City entered such charge on its books May 25, 1926,
and that the charge was not paid until after the
bill of complaint was filed. Sections 8, 11, 12 and
30, Article 32, Chapter 152, P. L. 1917, empower
the city to pass ordinances for fixing and collecting
water rents and make the owner of the building and
land to which water is supplied, liable for such
charge. If the charge remains in arrear six months,
a statement thereof is to be filed with the collector
of tax arrears and from the time of such filing, the
charge is a lien on the land and building. I believe
the city has passed an ordinance providing that
metered water consumed for commercial and in-
dustrial purposes shall be billed and payable
monthly. The mortgaged premises were and are
used for commercial purposes, but I cannot take
judicial notice of such ordinance (23 C. J., page
138, sec. 1961). The case is therefore without proof
that the water charge entered on the city’s books
May 25, 1926, was properly entered and was pay-
able on the date of entry. Whether or not there
was a thirty day default in the payment of this
water charge, there was such default in the pay-
ment of the tax for more than thirty days after
the same became payable, which default gave com-
plainant the right to require immediate payment
of the principal of its mortgage, unless failure to
pay the tax was occasioned by declarations of com-
plainant’s authorized agent (Newark Trunk Co. v.
Clark, 94 N. J. Equity, 79; Garfinkle v. Hickey, 96
N. J. Equity, 720 ; Derechinsky v. Epstein, 130 Atl.
720 ; affirmed 131 Atl. 922).

The defendants Ostroff and Cohen testified that
they had obtained bills for the tax and water charge

40 Dby June 1, 1926, and that a few days after that date

19

Conclusions.

they called on Kanengeiser and told him that they
though the tax assessment too high and desired to
appeal therefrom: and asked him if complainant
would waive the thirty-day default clause and what
should they do about paying the water bill; that
Kanengeiser thereupon agreed to waive the default
clause pending the appeal and told them they could
wait to pay the water bill until they paid the tax
bill; that they filed a tax appeal at once, which ap-
peal was undetermined when this suit was com-
menced. Kanengeiser categorically denied such tes-
timony and since the burden of proof is on the de-
fendants to prove that their default is attributable
to complainant, their defense fails. (Derechinsky
v. IEpstein, supra). Moreover, Kanengeiser had no
power, by virtue of his office, to alter the provisions
of an agreement under seal, made for complainant’s
benefit. To bind complainant, the defendant must
show that he was given such power by the charter,
by-laws or corporate action of complainant’s stock-
holders or directors, or that the agreement he is
alleged to have made with defendants, was within
authority which complainant had caused defend-
ants to believe it had conferred upon him. (Mausert
v. Feigenspan, 68 N. J. Equity, 671; Universal, &e.
Co. v. American, &c. Co., 95 N. J. Equity, 752;
Aerial League, &c. v. Aircraft &ec. Co., 97 N. J. Law,
530; Horner v. Georgia, &c. Co., 100 N. J. Law,
347) and in this their proofs fail.

There will be a decree for complainants in the

usual form.
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Final Decree.
(Filed Feb. 2, 1927.)

IN CHANCERY OF NEW JERSEY.

Between
K. 8. 8. Reavry Co., INc,,
Complainant,
61-248.
and On Bill, &c.

ALBERT OSTROFF, et als.,
Defendants.

This matter coming on to be heard in the pres-
ence of Melosh, Morten & Melosh, of counsel with
the complainant, in the presence of Aaron A. Mel-
niker, of counsel for defendants Albert Ostroff and
Jennie Ostroff, his wife, and Alberti Cohen and
Florence Cohen, his wife, and in the presence of
James D. Carpenter, of counsel with the defendant,
Frank’s Center Garage, Inc., and the court having
read the pleadings and heard and considered the
proofs submitted by the respective parties and the
argument of counsel thereon;

And it appearing from the proofs taken in open
court, that the amount due the complainant is the
full amount of principal money expressed in the
complainant’s mortgage, to wit, the sum of Seventy-
five thousand ($75,000.) Dollars, with interest
thereon at six per cent from December 29th, 1925,
upon which amount the defendants are entitled to
be credited with the sum of Eleven hundred and
twenty-five ($1125.) Dollars with interest thereon
at six per cent from April 10th, 1926;

21

Final Decree.

It is on this 31st day of January, A. D. 1927,
on motion of Melosh, Morten & Melosh, of counsel
with the complainant Ordered, Adjudged and De-
creed that all the right, title and interest of the
defendants Albert Ostroff and Jennie Ostroff, his
wife, Albert Cohen and Florence Cohen, his wife,
and Frank’s Centre Garage, Inc., a corporation of
the State of New Jersey, and each and every of
them, in and to the premises described in complain-
ant’s mortgage and the bill of complaint herein,
including any and all estate, right, title, interest,
privileges and options contained in a certain lease
assigned by the complainant to David Kaess on
December 29th, 1926, and on the same date as-
signed by him to the defendants, Albert Ostroff
and Albert Cohen, said assignment being recorded
in book 1587 of deeds for Hudson County, pages
510 &c, which said lease was subsequently assigned
to the defendant Frank’s Centre Garage, Inc., a
corporation as aforesaid, be sold to raise and sat-
isfy the money due the said complainant, that is
to say, to pay and satisfy unto the complainant the
sum of Seventy-eight thousand seven hundred nine-
ty-four dollars and fifty-one cents ($78,794.51), to-
gether with lawful interest thereon to be computed
from the date hereof, with the complainant’s costs
in this cause to be taxed, including a counsel fee
of Eight hundred and fifty ($850.) Dollars, which
is hereby allowed to said complainant, and that a

writ of fieri facias issue for that purpose out of

this court, directed to the Sheriff of the County of
Hudson, commanding him to make sale, according
to law, of the said mortgaged premises, and that
out of the money arising from said sale he pay to
the complainant, or his solicitor, his said debt, in-
terest and costs, and that, in case more money shall
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Final Decree.

be raised by said sale than shall be sufficient to
answer such several payments, such surplus be
brought into this court, to abide its further order,
unless otherwise previously disposed of by it, and
that the said sheriff make return, without delay,
of his proceedings by virtue of said writ.

And it is further Ordered, Adjudged and De-
creed that the defendants and each of them stand
absolutely debarred and toreclosed of and from all
equity of redemption of, in and to the said mort-
gaged premises, when sold as aforesaid by virtue
of thig decree.

E. R. WALKER,
C.

Respectfully recommended,
JAMES F. FIELDER,
NG

23

Amended Notice of Appeal.
(Filed Feb. 10, 1927.)

IN CHANCERY OF NEW JERSEY.

Between
K. S. S. Rearty Co., INC,,
Complainant-Appellee,

N On Bill to 10
Foreclose.

ALBERT OSTROFF, JENNIE OSTROFF,
ALBERT CoHN and FLORENCE COHN,
Defendants-Appellants.

The defendants, Albert Ostroff, Jennie Ostroff,
Albert Cohn and Florence Cohn, hereby appeal
from the final decree made in the above entitled g9g
cause on January 31, 1927, by the Chancellor on
the advice of Vice Chancellor James F. Fielder,
and from the whole and every part thereof, to the

Court of Errors and Appeals in the Last Resort in
All Causes.

Dated : February 8, 1927.

A. A. MELNIKER,
Solicitor for and of Counsel 30
with the Defendants-appellants.

T conceive that there is good cause for appeal in

- the above entitled cause.

A. A. MELNIKER,
Of Counsel with the above
named Defendants-appellants,

40
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Petition of Appeal.
(Filed Feb. , 1927)

NEW JERSEY COURT OF ERRORS
AND APPEALS.

K. 8. S. Reavry Co., INC.,
Complainant-Appellee, [ On Appeal

from the
i Court of
ALBERT OSTROFF, €t als., Chancery.

Defendants-Appellants.

To THE HONORABLE COURT OF ERRORS AND APPEALS
IN THE LAST RESORT IN ALL CAUSES.

The petition of Albert Ostroff, Jennie Ostroff,
Albert Cohn and Florence Cohn, the appellants in
the above entitled cause, respectfully show that:

1. Petitioners find themselves aggrieved by a
final decree made in the Court of Chancery by his
Honor Edwin Robert Walker, Chancellor of the
State of New Jersey, bearing date January 31,
1927, in a certain cause in the said Court of Chan-
cery wherein the said K. 8. S. Realty Co., Inc., is
complainant, and the said Albert Ostroff, Jennie
Ostroff, Albert Cohn and Florence Cohn are de-
fendants in this respect, to wit: that the said de-
cree adjudges that the right, title and interest of
the said defendants in and to the premises de-
seribed in the bill of complaint be sold to raise and
satisfy to the complainant the sum of $78,794.51
with interest from the date of said decree and costs,
and that a writ of fieri facias issue for that purpose
directed to the Sheriff of the County of Hudson,
commanding him to make sale of said premises and
that the said defendants stand absolutely debarred
and foreclosed of and from all equity of redemp-

40 {ion in said premises when sold as aforesaid.

25

Petition of Appeal.

And petitioners appeal from the decree of the
Chancellor which decrees as aforesaid, on the
ground that the same is erroneous in that a decree
should have heen entered dismissing the bill of
complaint, and on the further grounds that the
Chancellor found and decreed that there had been
a default in the terms of the mortgage mentioned
and described in the bill of complaint when he
should have found and decreed that there was no
such default, and on the further ground that the
Chancellor found and decreed that the complainant
had not waived the default in the terms of said
mortgage alleged in the bill of complaint when he
should have found and decreed that there was such
waiver, and on the further ground that the evi-
dence does not warrant said decree, and on the fur-
ther ground that the Chancellor should have found
and decreed in favor of the defendants instead of
the complainant, and on the further ground that
there is no evidence to sustain such finding and
decree in favor of the complainant, and on the fur-
ther ground that the Chancellor found and decreed
that the complainant was not bound by the waiver
agreement made by an officer and director of the
complainant Company whereas he should have
found and decreed that the complainant was so
bound.

Petitioners therefore pray that the said decree
of the said Chancellor may be wholly reversed, set
aside and for nothing holden, and that the com-
plainant’s bill of complaint be dismissed and that
the petitioner may have such other relief in the
premises as to this Court shall seem proper.

A. A. MELNIKER,
Solicitor and of Counsel
with Appellants.
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Answer to Petition of Appeal.
(Filed Feb. , 1927.)

NEW JERSEY COURT OF ERRORS AND
APPEALS.

K. S. S. Reavry Co., INC.,

,. AlLu™ ll
Complainant-Appellee, On Appeal

from the
Court of
Chancery.

VS.

ALBERT OSTROFF, et als.,
Defendants-Appellants.

The answer of K. S. S. Realty Co., Inc., a corpor-
ation of the State of New Jersey, the above named
appellee, to the petition of appeal of Albert Os-
troff, Jennie Ostroff, Albert Cohn and Florence
Cohn, the above named appellants.

This appellee, not admitting the truth of all or
any of the matters in the said petition of appeal
contained, for answer thereto nevertheless admits
that a decree was, on January 31st, 1927, made and
entered in the Court of Chancery of New Jersey,
in the above entitled cause, for the purposes in said
petition mentioned and as therein set forth; but as
to the substance and form of said decree, this ap-
pellee begs leave to refer thereto when the same
shall be produced..

This appellee is advised and believes that the

said decree is agreeable to equity; and it prays that |

the same may be affirmed with costs to be taxed in
favor of this appellee.

MrrLosH, MORTEN & MELOSH,
Solicitors for and of
Counsel with Appellee.

27
Case.

IN CHANCERY OF NEW JERSEY.

Between
K. S. 8. Rearty Co., INC,,
Complainant,

and On Bill, &ec.

10
ALBERT OSTROFF, et als.

Defendants.

Transcript of shorthand notes of Testimony
taken on final hearing in above stated cause, at
Chancery Chambers, Jersey City, January 31, 1927,

before His Honor James F. Fielder, Vice Chancel-
lor.

20
APPEARANCES.

Messrs. MELOSH, MORTEN & MELOSH ( MR. MoOR-
TEN) for complainant.

Messrs. McDERMOTT, ENRIGHT N CARPENTER

(MR. CARPENTER) for defendant, Frank’s
Centre Garage, Inc.

AARON A. MELNIKER, Esq., for defendants, Al-

30
bert Ostroff, et al.

COMPLAINANT'S CASE.

Mr. Morten: I offer in evidence bond made by
David Kaess and wife to K. S. S. Realty Co., Inc.,
dated December 29, 1925, given to secure the pay-
ment of the sum of $75,000 on the 18th day of Au-
gust, 1929, interest payable quarterly, with instal-
ments, commencing 1927.

(Marked Exhibit CI1.)

40




iESENEY

%
¥
&
B3
&
e
e
i
: ‘h
s
§
>4 8
&
e
e
s
L
*
]
i
"
&
P

. - s " : S 3 : e L T e T
5 oo Fop o & S e e T e 2
B e St TRCEFELETENSTEETF ST i s T : - + y . ;

sFITRPLIEEORT

B Rt e e vt oeLaa s A

10

20

30

40

28
Case.

Mr. Morton: I offer in evidence mortgage made
by David Kaess and wife to the K. S. S. Realty
Company, bearing date December 29, 1925, ac-co.m~
panying the bond just offered in evidence, which
mortgage is recorded in the Hudson County Reg-
ister’s office in book 1352 of mortgages, page 72,
on December 31, 1925.

(Marked Exhibit C-2).

Mr. Morten: I offer in evidence certified copy
of lis pendens filed in the Register’s office of EHud-
son County, on July 6, 1926, in a suit wherein K.
S. S. Realty Company, Inec., is complainant, an.d
Albert Ostroff and others are defendants, the lis
pendens being recorded in book 15 of lis pendens,
page 522,

(Marked Exhibit C-3).

Mr. Morten: I offer to admit that the only pay-
anent made on account of the moneys due on this
mortgage is the sum of $1,125, interest paid be-
tween April 10 and April 16, 1926. I do not know
the exact date it was received. We have not got
the record of the date that it was received, but it
was deposited on April 16, 1926, and was received a
day or so before.

The Court: Is it admitted that taxes for the year
1926 were levied against the mortgaged premises as
alleged in paragraph 10 of the bill?

Mr. Melniker: Yes.

The Court: And that on May 25, 1926, a charge
for metered water was levied against the mortgaged
premises and that both taxes and water rent were
unpaid for more than thirty days.

29

Case.

Mr. Melniker: I will admit that they were un-
paid at the time the bill was filed. I want to raise
a question of law as to whether that constitutes
default. I thought it would be better to admit they
were unpaid at the time the bill was filed and that
they were afterwards paid, on July 29, 1926.

Mr. Morten: Yes.

Mr. Melniker: I think it is also admitted that 10
tender of the interest due on July 1st was made
after the bill was filed, I think about the 14th
of July, and that interest, accruing at a subsequent
date was tendered and refused.

The Court: When did you say that the taxes
and water rent were paid?

Mr. Melniker: July 29, 1926.

The Court: And the interest fell due—

Mr. Melniker: July 1st, and was tendered on 5
July 14th. £

The Court: And refused?
Mr. Morten: Yes.

Mr. Melniker: And that subsequent interest was
tendered when due.

Mr. Morten: There was a tender of interest
which was refused because of the pendency of the
foreclosure suit.

The Court: That was the basis of both refusals.
Mr. Morten: Yes.

Mr. Melniker: There is a question of law in-
volved, which may dispose of the entire suit, and
it may not be necessary to go into the question of

30

fact.

(Further argument.)

Mr. Morten: I submit the defendant is not en-
titled to make this motion unless he closes his case.
The Court: It is a question I want to consider.,

I think you better put your case in. 40
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30
Albert Ostroff. Called by Defendants. Direct.
DEFENDANT’'S CASE.

ALBERT OSTROFF, one of the defendants, sworn
as a witness on the part of the defense, testifies as
follows :

DIRECT EXAMINATION BY MR. MELNIKER :

Q. Where do you live? A. T live 1204 Hudson
Boulevard, Bayonne. . .

Q. You are one of the defendants in this action?
A. T am. .

Q. What is your business? A. Drug business
“and real estate. ;

Q. Are you actively engaged in the drug business
now? A. No, not active now, in the drug business.

Q. Have you reaired from the drug business? A.
Practically. i

Q. You are a pharmicist? A. A pharmicist.

Q. You were one of the owners of this garage
referred to in this case? A. I was.

Q. Do you know any of the officers of the K. S.
S. Realty Company? A. I do.

Q. Whom do you know? A. I know most of
the company.

By THE COURT:

Q. Mr. Melniker asked you what officers you
knew? A. I know Mr. Louis Kannengeiser.

Q. Point him out. Is he in court? A. Yes;

he is in court, the grey-haired gentleman sitting
down there.
Q. Whom else do you know? A. I know the

other gentleman, Samuel Kannengeiser, brother of

his.

31

Albert Ostroff. Called by Defendants. Direct.

Q. Who else? A. I also know Mr. Starr, Harry
Starr, also a member of the K. 8. S. Company and
Silverman—I don’t know his first name—I believe
Herman.

Q. They are all here in court? A. They are all
here in court.

Q. You did not buy this garage directly from the
K. S. S. Realty Company? A. No, sir; not direct.

Q. You bought from a man named Kaess? A.
David Kaess.

Q. He got it from the K. S. S. Realty Company?
A. He got it from the K. S. S. Realty Company.

Q. Did Kaess turn it over to you the same day
he got it from them? A T believe so; yes; it was
the same day.

Q. Did you have any transactions with any of
these people you mentioned with regard to this
garage, after you got title? A. Yes; I had quite
a few. :

Q. What transactions did you have?

Mr. Morten: I object upon the ground that
any transactions with these gentlemen are not
binding on this corporation.

The Court: I will take the testimony, sub-
ject to your objection.

A. As soon as we bought the garage some question
arose as to the sprinkler system, which was not
acceptable in the garage, according to the under-

standing of the Building Department, and they

were supposed, they promised, to install it and
they had not at the time we bought the garage. On
the following day after we bought the garage a
notice was served on us from the Building Depart-
ment, why the system was not acceptable yet. Of
course the notice was served on the K. S. S, and
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Albert Ostroff. Called by Defendants. Direct.

it was delivered to me in the office. I immediately
got in touch with Mr. Kannengeiser.

By THE COURT:
Q. Which one? A. Mr. Louis Kannengeiser.
10 BY MR. MELNIKER:

Q. What conversation did you have with him
about it?

Mr. Morten : Same objection.

The Court: About what?

Mr. Melniker: The sprinkler system.

Mr. Morten: Same objection.

Mr. Melniker: Question withdrawn for the
20 present.

Q. Did you get a bill for taxes and for water
against the garage after you got title to it? A.
No; there was no taxes.

Q. After you got title? A. Oh, yes; later on;
yes.

Q. When did you get it? A. On June first.

Q. And did you pay it? A. I have not paid it.

Q. Why not?

30
Mr. Morten: I object upon the ground that
any reason why he should not pay it, unless it

is proposed to show it was waived by the com-

plainant, is not binding on the complainant.
The Court: I assume that is the reason it is
offered.

Mr. Melniker: That is the purpose.

A. Then I came to the city hall and asked for the
tax bill—

33

Albert Ostroff. Called by Defendants. Direct.

Q. You got a tax bill and water bill? A. At that
time, but there was—

Q. What did you do after that? A. It seemed to
me the taxes were a little too high and I subse-
quently took it up with Mr. Louis Kannengeiser
and asked him whether—I told him I am about to
appeal for the taxes, and then I asked him—

Mr. Morten: I object to anything Mr.
Kannengeiser said, unless it is shown to be
binding on the corporation.

The Court: Same ruling.

Q. When did you take it up with Mr. Louis
Kannengeiser? A. That was about June 11th,
1926.

Q. Just what did you say and what did he say
to you?

Mr. Morten: I do not know whether I should
object to each of these questions?

The Court: I am taking this testimony over
yvour objection.

Mr. Morten: All of it?

The Court: Yes.

A. I have asked him whether he will waive the
thirty days, as 1 am about to make an appeal for
the taxes, and it will take me a few weeks before I
will have a reply, whether they will have any objec-

~ tion of me paying the taxes at the time when it is

due. He says: “Go right to it.”
By THE COURT:

Q. He said what? A. “Goright toit. We would
not stand in your way. Go right to it. We have
no objection at all.”

10
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Albert Ostroff. Called by Defendants. Direct.

Q. Did you have the water bill with you at that
time? A. Idid. I had the water bill with me.

Q. Was there anything said about that? A Yes .
at the time when T showed him the bill, I said: 2 |
oot my bill last week. I was about to see you befm:e
in reference to this bill. What shall T do with tl.us
bill?” He said: “What is the other bill?” 1 said:
“Tt is the water bill.”? He said: “How big is it?”
I said: “Around $357, I says, “Do I have to pay
it now?’ He says: “It don’t make any difference ;
just wait. When you pay the other pay all of them
at the same time.” .

Q. Did you see him after that? A. After this
transaction, after that, no. I spoke to him over the
telephone. I have not seen him. .

(). When was that? A. That was about—1t was
on a Wednesday, on July 7th, if that is the correct,
date. It was on a Wednesday. I remember one
thing: It was on a Wednesday.

Q Where did you call him on the ‘phone? A.
T tried to get him before.

By THE COURT:

Q. Where did you talk to him? A. At the office
of Alexander Seclow in Bayonne.

By MR. MELNIKER :

Q. You called up the office of Alexander Seclm?*,
the lawyer? A. Yes; and asked for Mr. Louls
Kannengeiser.

Q. Did he come to the 'phone? A. Yes; he an-
swered the wire.

Mr. Morten: T interpose a further objection
that any conversation that might have taken

35

Albert Ostroff. Called by Defendants. Direct.

place after the filing of the bill of complaint
can have no effect upon our right.
The Court: How is it material?
Mr. Melniker: I want to show that Mr.
Kannengeiser said nothing at all, did not tell
him that there was a foreclosure.
The Court: Objection overruled. 15
A. I asked him whether he would be there long
enough for me to come down and pay the interest
on the mortgage which was due on July 1st. T also
told him T tried to get him before and I could not
get him until then. He says: “I am very busy. I
have to go back to Asbury Park,’” or somewheres
else, “in a few minutes. You see me the following
week on Wednesday.” I don’t remember the date.
I think it was the 14th. He says: ‘“See me at my
office on Montgomery Street,” somewheres, and
he says: “Then everything will be all right.”
Q. Did you see him then? A. Yes, then I saw
him, July 14th, at his office.
Q. What took place? A. They refused to accept.
They referred me to their lawyers, Melosh & Mor-
ten, to take up the case with them.

20

By Tar Court:

30
Q. That is, they refused to accept the interest?

A. They refused to accept the interest.

By Mr. MELNIKER :

Q. Was there anything said about foreclosure at
that time? A. Yes. I happened to be served the
day before, on the 12th. I was served already with
apers.
pap &0
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Albert Ostroff. Called by Defendants. Direct.

Q. You were served on the 12th? A. Yes ; the
12th of July.

Q. Prior to the service upon you on the 12th of
July, had you any knowledge or intimation that
there was a foreclosure pending? A. No; I had
not.

Q. Had Mr. Kannengeiser said anything about it
to you when you talked to him on the telephone on
the 7th? A. Noj; he never said a thing.

Q. Or at any time before that? A. No.

Q. Had he or anybody else representing this com-
pany ever told you that you ought to pay your
taxes and water rents?

Mr. Morten: Objected to upon the ground
that it is immaterial, irrelevant and incompe-
tent.

The Court: Objection overruled.

A. No; I never heard it.

Q. Did anybody say anything to you about pay-
ing taxes? A. No; they never did.

Q. Prior to this conversation that you had with
Mr. Kannengeiser on or about the 11th of June,
which you have related, had you had any dealings
with Mr. Kannengeiser regarding business between
you and this company? A. A few dealings; yes.

Q. What dealings did you have with him and
when ?

Mr. Morten: I object upon the ground that
any other matters are immaterial.

The Court: It will show his connection with
the company, I suppose and show ratification
of certain of his acts by the company. I as-
sume that is the reason.

37
Albert Ostroff. Called by Defendants. Direct.

A. (No answer.)
Q. Tell us about your dealings with Louis
Kannengeiser ?

Mr. Morten: Subject to the same objection.
The Court: Yes.

A. It was in the month of January, 1926, taking
possession of that garage, there was a little dif-
ference we had to straighten out, as the adjustment
of accounts coming to them from the previous
month in December, which was not collected yet,
and he authorized me to collect it, to collect all the
accounts coming to the garage for cars and ac-
cessories and gas and so on.

BY tar Court:

Q. What did you do with the money after you
collected it? A. We met in March, some day in
March, and we adjusted it, and I gave him a check
that time—

Q. Gave who a check? A. To the K. 8. S. at
that time.

Q. That is, you drew a check to the order of the
K. 8. 8. Realty Company and gave it to Louis
Kannengeiser? A. There were a few others there.
There were the other members of the company there

at the time.

By MR. MELNIKER :

Q. Whom did you give the check to? A. Well,
I was there, and there was a bookkeeper and the
two Kannengeisers, I believe, and Starr was there
and Mr. Silverman, and we had a little argument
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38
Albert Ostroff. Called by Defendants. Direct.

about the adjustments, and finally I gave the check
for the full amount.

Q. After that did you have any transactions with
him? A. We had previous transactions as to the
sprinkling system which was not complete.

Q. Did you take that up with Louis Kannen-
geiser? A. With Mr. Louis Kennengeiser.

Q. You made your arrangement with him about
the system? A. Yes.

Q. After this conversation on or about June 11,
when you told him about the taxes being too high
and that you wanted to take an appeal, did you file
an appeal with the county board? A. I filed an
appeal June 14th. The board was meeting then, on
June 14th.

Q. When was the appeal decided? A. We had a
reply from the board. I think you have the letter.

Q. (Showing witness) Is this the notice from the
county tax board that the assessment was affirmed?
A. Correct.

Mr. Melniker: T offer this notice in evidence.

Mr. Morten: I object upon the ground that
it is immaterial.

The Court: Objection overruled.

(Marked Xxhibit D-1.)

No cross examination.

39
Albert Cohn. Called by Defendants. Direct.

ALBERT COHN, sworn as a witness on the part of
the defendants, testifies as follows:

DIRECT EXAMINATION BY MR. MELNIKER :

Q. What is vour business? A. Clothing merch-
ant.

Q. You were interested in this property with Mr.
Ostroff? A. Yes.

Q. You know Louis Kannengeiser? A. Yes.

Q. Were you present at a conversation between
Mr. Kannengeiser and Mr. Ostroff some time in the
early part of June? A. Yes.

Q. Do you know the date? A. I don’t know the
exact date. It was around June 11th, I think.

Q. At that time had you had a bill for the taxes
and water rent against that garage property? A.
Yes, sir; Mr. Ostroff had it with him.

Q. Did you go with Mr. Ostroft to see Mr. Kan-
nengeiser? A. Yes; I was going down—

Q. Just listen to the question. Did you go with
him to see Mr. Kannengeiser? A. Yes.

Q. Did you see him? A. Yes.

Q. What conversation did you hear between Mr.
Ostroff and Mr. Kannengeiser?

Mr. Morten: Same objection.
The Court: Same ruling.

‘A. He was talking to him about a little adjustment

about the sprinkler system. Mr. Ostroff was tak-
ing out some papers from his pocket. It was the
bill for taxes and the bill for water. They were
lying together. He was talking about the taxes—
it was a little too high, and Mr. Kannengeiser an-
swered, “Well, it is.” Mr. Ostroff was talking
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William F. Frank. Called by Defendants. Durect.

about making an appeal; Mr. Kannengeiser said:
“Why not make your appeal?”’ Mr. Ostroff was
talking to him about the thirty days’ notice of the
taxes, would there be any objection? A. He says:
“Why, no; I am not as little as that. You go right
ahead and make your appeal.” Ostroff says: “There
is the water bill of thirty some dollars.” Kannen-
geiser says: ‘“That will be all right. You will pay
it together.” At that time they kept on talking
about, the sprinkler system. Mr. Louis Kannen-
geiser told him everything is all right. He said:
“We are not. small people about paying to the min-
ute and making any complaints.”

No cross examination.

WirLiAMm F. FRANK, sworn as a witness on the
part of the defendant, Frank’s Center Garage, Inc.,
testifies as follows:

DirecT EXAMINATION BY MR. CARPENTER :

Q. What is your connection with Frank’s Cen-
ter Garage, one of the defendants? A. I am the
president. and treasurer.

Q. I show you a tax bill of the city of Jersey
City and a check to the order of the city collector,
and ask you if you are the man who paid these
taxes and on what date you paid them? A. Yes,
sir; I paid the taxes. I paid them on July 29th.

Q. 192627 A 11926;

Mr. Carpenter: The check is dated July,
1927, but it was stamped paid July, 1926.

41
William F. Frank. Called by Defendants. Direct.

Q. I show you a water bill, city of Jersey City,
the perforated dated being 7-29-26, and a check to
the order of the water cashier for $36.58, and I ask
you if that was your payment? A. Yes, sir.

Q. Paid on that date? A. Yes, sir; I paid both
of them together.,

Q. When did you first see these bills or either of
them? A. When did I—

Q. When did you first see or receive any or either
of these bills? A. The first I received either of
these bills was around July 20, or July 22, around
that time. They came through the mail to me from
Brodsky’s office.

Q. When did the Frank’s Center Garage first re-
ceive possession of that property? A. The first of
May, 1926.

; Q. You went into possession that date? A. Yes,
sir.

Q. How long did you remain in possession? A.
I am still in possession.

Q. What was the date, if you can give it, that
you took title to the property? A. I was supposed
to take it on July 1st; I did not take it until about
the 3rd, I guess.

Q. That was the date that you had a meeting
in Mr. Brodsky’s office? A. Yes; the 2nd.

Q. When were the title papers actually deliv-
ered, if you know? A. The title papers were deliv-
ered to me around the 27th of July.

Q. When were any papers recorded? A. The 9th
of July.

Q. Were the papers executed on or before July
2nd? A. They were.

Q. Were the assignment of lease and the other
papers delivered on July 2nd or later? A. They
were not. delivered to me until a later day.
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William F. Frank. Called by Defendants. Direct.

Q. When was the first that you learned of the
pendency of this foreclosure suit?

Mr. Morten: Objected to.

Mr. Carpenter: He was not made a party un-
til after he paid the taxes.

The Court: Has that anything to do with
the foreclosure of the mortgage?

Mr. Carpenter: I think it will have, if the
complainant knew he was in possession and did
not give him any notice and let him purchase
subject to this foreclosure suit.

The Court: All right.

A. (No answer.)

Q. Do you know whether any of the officials of
the K. 8. S. Realty Company knew of your being
in possession under a contract of purchase? A. I
know that they did know it, one of them or two of
them.

Q. How do you know that? A. They were both
at my place to see me.

Q. When? A. Mr. Kannengeiser was in there.

By TR COURT:

Q. Which Kannengeiser? A. This gentleman
right here (indicating).

Q. Mr. Sam Kannengeiser? A. That is the man.
He was in my place. He was in my place some
time in May—about the middle of May I guess.

BY MR. CARPENTER :

Q. You say there were two of them ; who was the
other gentleman? A. The other one I have refer-

40 ence to is Mr. Starr—Mr. Albert Starr I think it is.
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William F. Frank. Cualled by Defendants. Direct.
By MR. MORTEN :

Q. Henry Starr? A. This is the man, right next
to Mr. Miller.

Q. (Calling on man to stand up.) Is that the
man? A. Yes; that is the gentleman that was in
my place.

The Court: That is Harry Starr?
Mr. Morten: Yes.

BY MRr. CARPENTER:

Q. Now, when was he in there? A. He was In
there some time in June, about a month later, the
time Kannengeiser came in.

By Tae Court:

Q. When you say “my place” you mean this prop-
erty? A. Yes; this garage.

By MR. CARPENTER :

Q. Was anything said by either of these gentle-
men or both of them to you, or you to them, relating
to the fact that you had a contract to buy? A. Yes,
sir; Mr. Kannengeiser spoke to me about it.

Q. What was the conversation? A. Kannen-
geiser spoke to me about it.

Q. What was the conversation? A. Kannengeiser
came in the office of the Star Garage while I was
there and while the secretary was there and my
man, Charlie Banks was there—

Mr. Morten: Objected to.
The Court: Objection overruled.
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William F. Frank. Called by Defendants. Direct.

Q. Go on with your answer. A. He told me that
he understood I purchased the property off Ostroff
& Cohn for $175,000. I says: “No; I didn’t pur-
chase it, but I have a deposit and I am under con-
tract to purchase it July 1st.” He said: “Well, I
heard through the landlady of this property. You
have got a fine garage here, but you have got a
tough lot of people to deal with”. He says: “I wish
you success.” I says: “How much did Ostroff &
Cohn make on that deal? He started to figure and
he says “$35,000.” I says: “I guess he did.” He
said: “That is to damned much. He ain’t entitled
to it.” That is all, and he left his card with me.

Q. That was Mr. Kannengeiser? A. That was
Mr. Kannengeiser.

Q. Was anything said by Mr. Starr to indicate
that he knew you were in possession under a con-
tract to purchase? A. Yes.

Q. What was said? A. Mr. Starr came in the
place about a month later. Mr. Nugent and he
came in to see my colored man that worked there
for Kannengeiser and for Starr and for Ostroff
and for Cohn, and he was working there yet for me,
but I discharged him. At that time he introduced
me to Mr. Starr. Mr. Nugent introduced me to
Mr. Starr as the new owner of the place and he
wished me success. That is all the conversation
I had with him.

Mr. Carpenter: I offer in evidence the tax
bill and the water bill and the two checks.

Mr. Morten: No objection on the part of the
complainant.

Mr. Melniker: We have no objection. :

(Tax bill is marked Exhibit D-F-1. Water
bill is marked D-F-2; check is marked D-F-3;
check is marked D-F-4.)
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William F. Frank. Called by Defendants. Cross.
Cross EXAMINATION BY MR. MORTEN :

Q. What conversation took place when Mr. Starr
was there? A. When Mr. Starr was there, why Mr.
Starr came there, in fact—

By THE COURT ;

Q. The question is: What conversation took
place? A. The conversation that took place was
that he came in and looked around the place and
talked to me for awhile.

Q. That is not telling us the conversation. Mr.
Morten wants to know the conversation. That
means what was said by him to you and what you
said to him. A. The only thing that was said at
that time was that Mr. Nugent introduced me to
Mr. Starr and wished me success. That is all he
said. He wished me success.

Q. Mr. Nugent introduced Starr to you? A. To
me as the new owner.

Q. Did he say you were the new owner? A. Yes.

By MR. MORTEN :

Q. Were you the new owner? A. I said I was.

Q. You had not taken title? A. No, but I had
taken possession under an agreement to take title.

Q. What did he say when he introduced you to
Mr. Starr? Did he say: “This is Mr. Frank, the
new owner of the property”’? A. “The new pur-
chaser of the property.”

Q. He used the word “purchaser of the prop-
erty”’? A. Yes; that is all he said.

Q. Did he say you had purchased the property?
A. He told him I had purchased the property. He

10
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Julius A. Rose. Called by Defendants. Direct.

The Court: I assume, Mr. Melniker, you are
talking about dealings that Mr. Rose had in
connection with insurance matters in which
the K. 8. S. Realty Company were concerned.

Mr. Melniker: Yes. That is what I meant,
if I did not, say it.

The Court: And the question then that you
are asking Mr. Rose is: Who represented the
K. 8. S. Realty Company in those transac-
tions? Is that it?

Mr. Melniker: Yes.

By MRr. MELNIKER :

Q. Who represented the K. S. S. Realty Company
in those transaction? A. Why, as I said, I spoke
to all of them, but mostly with Mr. Kennengeiser.
BY THE CoURrt:

Q. This is concerning insurance matters? A.
Yes.

Q. What insurance matters are they? A. T placed
Insurance on the garage and some insurance on
other property that they had.

No cross examination.

Mr. Melniker: I want to offer in evidence
petition of appeal filed by Albert Ostroff with
the Hudson County Board of Taxation, from
the assessment on this garage, the property in
question, sworn to on June 14, 1926, before H.
J. Ballarene, Notary Public, and filed in the
office of the County Board of Taxation June
24, 1926.

Mr. Morten: I have no objection to the man-
ner of proof, but I object to the appeal being
received in evidence on the ground that it is
immaterial and irrelevant to the issue.

49
Lowis Kannengeiser. Called in Rebuttal. Direct.

The Court: Objection overruled.

(Marked Exhibit D-2).

The Court: Isthat all, Mr. Melniker?

Mr. Melniker: Yes.

The Court: Have you anything further, Mr.
Carpenter?

Mr. Carpenter: Nothing further.

Mr. Melniker: I ask if your Honor will take
into consideration the affidavit filed, in which
Mr. Louis Kannengeiser has admitted that he
is a director and officer of the company?

The Court: Yes.

REBUTTAL.

Louts KANNENGEISER, SWorn as a witness on the
part of the complainant in rebuttal, testifies as fol-
lows: :

DIRECT EXAMINATION BY MR. MORTEN :

Q. You have been in court and heard the testi-
mony of Mr. Albert Ostroff and Mr. Cohn to !}he
effect. that in June, 1926, you had a conversation
with them in which they spoke to you about the
payment of taxes on the garage property for 1926
and about the payment of the water bill, and.th.?lt
you told them they did not have to pay them within
thirty days. Was there ever any such conversa-
tion between you? A. Never.

Q. Did you ever speak to Mr. Cohn or Mr. Ostroft
about the payment of the taxes or Wate'r rent on
this property prior to the filing of ’?he bill of com-
plaint on June 3, 1926? A. No, sir.
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Lowis Kannengeiser. Called wn Rebuttal. Cross.

Q. You were at Mr., Seclow’s office? A. Yes.

Q. Mr. Ostroff called you up? A. Yes.

Q. What did he say to you? A. He said: “Can
I come down, to see you?” I says: “No; it is late
now. I haven’t got the time.” He says: “I want
to give you some money.” I says: “What kind of
money?” He says “Interest on the mortgage.” I

says: “The mortgage, T have no ri
money and I never do accep
the treasurer has the right to acecep
He says: “What is the idea of f
mortgage?”’ T says:
osh and Morten.”

Q. That was all? A. Yes.

Q. You are sure about that? A. Yes.

Q. He asked you what was the idea of foreclos-
ing the mortgage? A. Yes.

Q. Don’t you know that the subpoenas in the
foreclosure suit were not served on Mr. Ostroff un-
til July 12th? A. I don’t know.

Q. When did you know about the foreclosure?
A. When I know about the foreclosure?

Q. Yes. A. About the 4th or 5th or 6th

some
time,

Q. How did you know about it? A. Mr. Melosh
and Morten let me know.

Q. They let you know or you let them know?
A. They told me,

Q. What did they tell you about it? A. That
the mortgage was being foreclosed.

Q. That is the first you knew about it, is it? A.
That is the first T knew it ig being foreclosed.

Q. It was spoken about, a foreclosure, before that,
time? A. Of course we did.

Q. To whom? A. To the whole company.
Q. When? A. Before we foreclosed.

ght to accept any
t any money because
t the money.”
oreclosing that
“I don’t know. Ask Mr. Mel-
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Louis Kannengeiser. COalled in Rebuttal. Cross.

Q. When was it; what date? A On J uly1 131111
we had a meeting and we authorized Mr. Melos
and Morten to foreclose that mortgage. it

Q. Where did you have the meeting? A. In

ce. 1
OfﬁQ Where is that? A. 127 Montgomery Street.

Q. And then did you notify Melosh ami.l Morten
to go ahead with it? A. The secretary dlji. iy

Q. How did he notify them? A. I d.on t 1} 1.

Q. What time did you have this meeting of’ u i
1st‘7. A. Around noon time, I believe, one o’cloc

'. . : ing like that.

: twelve o’clock ; something : :
2 QWYou decided, then to foreclose this mortgage!:
Jiies, |
A Q. Why? A. For non-payment of taxes and

ater rent. .

i Q. How did you know they were not paid? A. 1
been notified.
hag ;Vho notified you? A. The secretary.

. When? A. Before that. : -

3. Did you know that you had a r.lght iokfr?(r)'jv
close on that day, July 1st? 1(&1 MIO ig not,

il 1 let know Mr. Melosh an . : =
ungl You had a meeting and decided to fore(il(;lsfe
the .mortgafre" A. We decided if we have a right,

: gage’ ‘

' should foreclose. :
WeQ At noon time, July 1st, you had a ;ne.efll(;g.
and"you decided to foreclose the I.n().rt‘)gage ;1‘; :

avment of taxes. That is right, is it A.djd ¢
p(é Did you pass a resolution? A. We h

Q. At tilat time you knew or you thought ym;
had.a right to foreclose for non-payment of taxes?
- QYesgfhen were the taxes supposed to be paid? A.

I don’t remember now.
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Louwis Kannengeiser. Called . Rebuttal. Oross.

Q. When did you understand you had a right
to foreclose the mortgage? A. When the taxes are

not paid.

Q. When the taxes were not paid, you had a right
to foreclose it—when they were not paid for how

long? A. For how long?

Q. Yes. A. For the time being, when we seen

there was no payment made,

Q. How long did you have to wait before you

could foreclose? A. I don’t know how long.

Q. You don’t know? A, I don’t know.

Q. You voted on the resolution, didn’t you? A.
I voted.

Q. You had a discussion about it, didn’t you?
A. Yes.

Q. Wasn’t there anything said by anybody about
the time having elapsed for the payment of the
taxes? A. They were speaking—

Mr. Morten: T object upon the ground that
the minutes will be the best evidence of what;
took place.

The Court: The minutes may not be com-
plete. Objection overruled.

Q. What was the- discussion about the payment
of taxes? A. Taxes are not paid, thirty days over-
due, and taxes were not paid; so we decided to fore-
close that mortgage.

- Q. Did you know the payment of taxes was thirty
days overdue? A. I didn’t know.

Q. You did not know? A. At that time I did
not know. Now I do know.

Q. Was there any other business transacted at
this meeting? A. No, sir.

Q. Tt was called for that purpose, was it? A,
Yes,

55

Louwis Kannengeiser. Called in Rebuttal. Cross.

Q. When did you get notice of it? A. There
vasn’t any notice.
W‘L(Zfl ;Img did you know to be there? A. Tele-
phoned one to the other. . y
Q. When did you get the telephone message?
A. A couple of days before, a day or two days
before.
Q. A couple of days or a day or two before you
were notified to be there the first of July? A Yes.
Q. And pass a resolution foreclosing this mort-
gage? A. I believe it was the 30th of June my
brother telephoned to me that the secretary called
5 I(l;e;’]:)lf ;:ha.t purpose? A. For that purpose, that
foreclose.
WeQS./h%l}li was watching to see whether the taxes
were paid within thirty days? A. The secretary.
Q. The secretary was watching that? A. Yes. |
Q. You never said anything to Mr: Ostroff or
Mr. Cohn about paying these taxes, did you? A.
Nothing was spoke about that. :
Q. Never mentioned it? A. N 0,.s11*. ;
Q. You just waited until the th1rt..y. days were
up? A. I didn’t wait. I was mlt., waiting. I was
i hould come to the meeting.
nog.ﬁ e330?1 Svtrlgre waiting to get a chance to foreclose

this mortgage?

Mr. Morten : Objected to. ;
The Court: Objection sustained.

Q. You wanted to get your money as soon as you
could? A. No, sir.

Mr. Morten: Objected to. .
The Court: Objection sustained.




56
Lowis Kannengeiser. Called in Rebuttal. Cross.

Q. When was this time when you and Mr. Starr
and your brother had a conference with Mr. Ostroff
about some of the business relating to the garage—
what was the date of that? A. I don’t remember
the date. That was in the early part of January,
1926.

Q. And where was that? A. At the garage.,

Q. What was it about? A. We shall straighten
out in regard to the sprinkler system.

Q. Are you sure it was in the early part of Jan-
uary? A. Yes. :

Q. And not the latter part of January? A. I
am not sure about it.

Q. It was in January, though? A. It was in
January.

Q. Who was there? A. Mr. Ostroff,

Q. And who else? A. That is all.

Q. And you? A. And myself and Mr, Starr.

Q. You never talked to Ostroff after that until
the telephone conversation? A. N 0, sir. That
was Cohn in March. I met Mr. Cohn to straighten
out that deal in the office in the month of March.

Q. Whose office? A. In our office,

Q. Now, you remember taking an affidavit in this
case, do you not—several of them, in fact? You
remember signing some affidavits in this case? A.

30 My own I signed.

Q. I want to show you one that you swore to on
September 22, 1926, page 3, in which you say:
“There was a meeting attended by Mr. Starr and
Mr. Kannengeiser and myself representing the com-
plainant.” Do you remember saying that? A.
“Representing the complainant’’?

Q. Yes. A. There was a meeting when—in Sep-
tember?

57
Louis Kannengeiser. Called in Rebuttal. Cross.

Q. This affidavit was taken in September. I am
just referring to the date to identify the affidavit,
because yon have taken several in this case, bl.lft
at this particular time, September 22, 1926, did
you say that “there was a meeting attended by Mr.
Starr and Mr. Kannengeiser and myself represent-
ing the complainant”? A. We are always at meet-

ings together, all of us. ! |
Q. So, you were there on that occasion, repre-

senting the complainant?

Mr. Morten: I object. It does not say so.
The Court: Show him the affidavit.

Q. (Showing witness) I call your atten'tion to
that affidavit. Read it and tell us whether in your
recital about the telephone conversation— A. (In-
terrupting) I am very sorry. I have no glasses

with me. 5
Q. Suppose you try? A. I cannot read very

rell.
| Q. You cannot read English? A. I do. .

Q. Did you read this affidavit When you signed
it? A. I did read part of it. :

Q. Do you remember this in par‘agra.ph six, page
four: “July eighth or ninth, 1926, while I was at
the office of Alexander Seclow, I was called on the
telephone by the defendant, Alberit Ostroff, vsrho
told me that he wanted to see me Wlth. reference to
some business of the company, mee.tnmg the com-
pla.inzmt corporation. I then told him that I could
not do any business for the company and that every
person interested in the company would have ’f,o
be present. I then told him that I would not be in
the cily again until the following Week :and that he
could meet the persons interested in said company
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Louis Kannengeiser. Called in Rebuttal. COross.

at the office of the company during the following
week, but whether it was J uly 14th or net, I can-
not remember.” Is there anything in this affidavit
about Mr. Ostroff saying to you: “Why did you
foreclose the mortgage?”

Mr. Morten: I object.
The Court: Objection sustained.

Q. Did you say in this affidavit, or in any other
affidavit, or at any time, or in any paper in this
case, prior to your testimony here this morning,
that Mr. Ostroft said anything to you about the
foreclosure of the mortgage ?

Mr. Morten: I object upon the ground that
it is irrelevant and immaterial.
The Court: Objection overruled.

A. He did.

BY tar Court:

Q. You misnnderstood the question. The ques-

tion is this: Mr. Melniker wantg to know if you
ever said anywhere before today that Mr. Ostroff

asked you: “What about the foreclosure? A. No,
sir.

BY MR. MELNIKER :

Q. This is the first time, today, when you ever
made that statement?

The Court: I am going to assume, if he never
said it before, this is the first time,
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Lowis Kannengeiser. Called in Rebuttal. Cross.

Q. Will you tell us why, when you told Mr. Mor-
ten the facts which are set forth in these afﬁdaVTts,
in which you refer to this telephone co‘.nversatlon
and made an affidavit about what was said between
vou and Mr. Ostroff, why didn’t you say then that
bstroff asked you: “Why did you foreclose the
mortgage?”’

Mr. Morten: I object.
The Court: Objection overruled.

A. Because the taxes were not paid and the water
rent.

By THE COURT:

Q. You have not got the question. You said, in
answer to a question that Mr. Melniker asked you,
that you never said before today that Mr. .Ogtrcl)lff
asked you what was the idea of for-ec.lorsmgg tAe
mortgage. You said you never had said so’ ;
N(E).Sllil.r‘. Melniker wants to know Why you did
not tell that to Mr. Morten before today? A. Why

idn’t tell Mr. Morten?
; ?Z;dn V:;hgfe ;fou did not tell Mr. Mor.ten befor'e t-o;
day that Ostroff had said: “VYhat is the idea o
f01:eclosing?” A. For not piymg taxes.
nnot get 1t.

8 ?:)x;illft'ry]; a?ain. gou just testiﬁ.(%d thflt yo'u
never said before today, in any paper filed in ‘thls
case, or to anyone else<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>