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Complaint. 
(Filed July 3, 1926.) 

IN DHANCERY OF NEW JERSEY. 

To THE l-!ONORABLE EDWIN ROBERT WALK.ER, 

Chancellor of the State of N e·w Jersey. 

The complainant, K. S. S. Realty Co., Inc., a 
corporation of the State of New Jersey, respectfully 
shows: 

1. On December 29, 1925, David Kaess and 
Angela Kaess, his ·wife, being indebted to K. S. S. 
Realty Co., Inc., a corporation as aforesaid, in the 
sum of Seventy-five Thousand Dollars, executed to 
it a bond of that date to secure that su1n, payable 
on August 18, 1929, ,vith interest at the rate of 

10 

six per centum per annum, payable quarterly on 20: 
the first day of January, April, July and October 
h1 each year. 

2. To secure payment ,of the bond, said David 
Kaess and Angela Kaess, his wife, executed to said 
K. S. S. Realty Co., Inc., a corporation of the State 
of New Jersey, a mortgage of even date with the 
bond; and thereby conveyed to it all his right, title 
and interest in the land hereinafter described, on 
the express condition that such conveyance should 8 0 
be void if payment should be made according to the 
terms of the bond. Which mortgage, having been 
first duly acknowledged, and the certificate of 
ackno-wledgment duly endorsed thereon was re-
corded in the office of the Register of Hudson 
County, in book 1352 of mortgages, page 72, &c. 

3. T•he m,ortgaged premises : are described as 
follows: 

40 
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0 om)p lciin t. 

All that tract, plot, piece or parcel of land and 
premises, situate, lying and being in Jersey City, 
N. J. designated, bounded and described as follows: 

Beginning at the intersection of the North-
easterly line of Montgomery Street and the division 
line between plots 18 and 19, Block 1832 as sho"rn 
on Fowlers Official Assessment Map of 1894, which 
point is also distant Three hundred ten and twenty-
two hundredths ( 310.22) feet n1easured North-
westerly along the said Northeasterly lj_ne of 
Montgomery Street fron1 the intersection of the 
sa1ne with the N orthweste1·ly line of Bergen Avenue 
as sho,vn on Map of proposed widening of Bergen 
Avenue between Montgomery Street and Rergen 
Square dated June 9, 1922. Thence (1) running 
Northeasterly along the said division line behveen 
plots 18 and 19 Block 1832 Fo" rlers Official Assess-
ment Map of 1894 one hundred eighty-four ( 184) 
feet to a point in the rear line of Plot 19, Block 
1832 Fowlers Offi.cial Assess1nent Map of 1894, 
thence (2) running Southeasterly along the rear 
line of Plot 19, Block 1832 Fowlers Official .. A .. ssess-
ment 1\iiap of 1894, ninety-seven and eighty hun-
dredths (97.80) feet to an angle point, thence (3) 
still running in a Southeasterly direction and along 
the rear line of Plot 20 Block 1832 Fow lers Offi.cial 
Assess1nent lfap of 1894, Two and t,venty-nine hun-
dredths ( 2.29) feet to a point; thence ( 4) running 
Sou th-westerly parallel with the course first run 
one hundred ninety-two and :fifty hundredths 
· (192.50) feet to a point in the said Northeasterly 
line of Montgo1nery Street, thence ( 5) running 
North,vesterly along the said Northeasterly line of 
Montgomery Street, one hundred and twelve hun-
dredths ( 100.12) feet to the point or place of be-
ginning. 
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Complaint. 

Being known as parts of Plots 19 and 20, Block 
1832 Fo,vlers Official AsBessment Map of 1894. 

4. Both bond and mortgage contained an agree-
ment that the whole of the principal su1n herein 
expressed shall at the option of the holder of said 
111ortgage becon1e due after default in the pay111ent 
of any installment of principal, or interest for 
thirty days, or after default in the payn1ent of any 
tax, ,vater rate or assessn1ent for thirty days, or in 
default in keeping the buildings : insured against 
loss by fire for the benefit and to the satisfaction 
of the mortgagee, its successors and assigns. 

5. On December 29, 1925, said David lCaess did 
convey his right, title and interest in said mort-
gaged premises to Albert Ostroff and Albert Cohn, 
which said instrument was in due form of law 
acknowledged before I-Ienry J. Melosh, a Master in 
Chancery of N e,v Jersey, and recorded on the eighth 
day of January, 1926, in liber 1587 of deeds for 
Hudson County on pages 510 &c. 

Any interest which said Albert Ostroff and Albert 
Cohn have in said land, is subject to the lien of 
co111plainant's mortgage. 

6. On January 15, 1926, said Albert Ostroff and 
Albert Cohn under the name of "Cohen" made a 
certain agreen1ent in writing with the O'Mealia 
Outdoor Advertising Co., a corporation of the State 
of Ne,v Jersey, which said agreen1ent ,vas recorded 
on the same January 15, 192·6, in book 1584 of 
deeds for :Hudson County, on pages 649, &c., where-
in and ,vhereby the said Albert Ostroff and Albert 
Cohn as "Cohen" did lease the roof ,of the said 
1nortgaged premises for advertising purposes for 
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one year from date, and thereafter for five years as 
by the record thereof will more fully appear. 

Anv interest which said O'Mealia Outdoor Adver-., 

tising Co. a corporation of the State of New Jersey, 
has in said land is subject to the lien of complain-
ant's mortgage. 

7. Said Albert Ostroff is married, and his wife's 
name is Jennie Ostroff. Any claim or interest she 
n1ay have, by ,vay of inchoate right of dower, or 
otherwise, is subject to co1nplainant's mortgage. 

8. Said Albert C·ohn is married, and his wife's 
na1ne is Florence Cohn. Any claim or interests she 
may have, by way of inchoate right of dower, or 
other -wise, is subject to complainant's mortgage. 

9. On February 25, 1926, there was recorded in 
the I-Iudson County Clerk's Office a paper writing 
purporting to be a bond given by Albert Ostroff to 
Motor Pinance Corporation for the sum of Eleven 
hundred dollars, in the matter of John Satter, In-
solvent debtor, in the Hudson County Court of 
Com1non Pleas, which said paper ,vriting purport-
ing to be a bond isl recorded in book 6 of bonds 1 to 
the Sheriff of Hudson County, on pages 29, &c. 

Any interest which said Motor Finance Corpora-
tion has in said land, is subject to the lien of com-
plainant's mortgage. 

10. On June 1, 1926, there became due to the 
authorities of Jersey City the sum ,of $1495.07, or 
some other sum, being the tax levied on the said 
mortgaged premises for the period of January 1st, 
1926, to July 1, 1926, and on July 1st, 1926, 
although the taxes were then a lien on said premises 

Oonvplaint. 

from June lst, 1926, the same had not been paid a.u.L.. 
are not paid at this time. 

On May 25, 1926, there became due to the au-
thorities of Jersey City the sum of $35.64, for 
metered water consumed on said premises to the 
said l\fay 25, 1926, and said sum or som.e other sun1 
has remained unpaid and in arrears for the space 
of more than thirty days and is s.till unpaid. 

C'Omplainant has elected that the whole principal 
sum with all unpaid interest shall be now due. 

11. Said Albert Ostroff and A.lbert c,ohn, or one 
of them has always- been in possession of the mort-
gaged premises. 

12. The ,vhole an1ount of principal, with interest 
thereon, fron1 April l, 1926, is due upon complain-
ant's bond and mortgage. 

Co1nplainant is without adequate remedy in the 
courts of law, and therefore prays-

1. That Albert Ostroff and Jennie Ostroff, his 
·wife, Albert Cohn and Florence Cohn, his wife, 
O'J\1:ealia Outdoor Advertising Co., and Motor 
Finance Corporatjon, ,vho are the defendants to this 
suit, may answer this bill of complaint and each 
statement therein made. 

2. ·That an account may be taken of the amount 
due on complainant's mortgage. 

3. That the defendants, or one of them, may be 
decreed to pay complainant the amount so found 
due, with interest and costs, by a short day, to be 
appointed by this court; and that in default of such 
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payment, they, and each of them, be debarred and 
foreclosed of all equity of redemption in said lands; 
or 

4. That a decree may be made for the sale of the 
mortgaged premises to raise, and pay to complain-
ant, the amount so found due on its mortgage, with 

10 interest and costs. 

2-0 

30 

5. That a writ of subpoena may issue, command-
ing said defendants to answer this 1 bill "of com-
plaint and to abide by such decree as1 this court may 
make in the premises. 

MELOSH, MORTEN & MELOSH, 
Solicitors and ,counsel with Complainant. 
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Amended Answer. 
(Filed September 22, 1926.) 

IN CHANCERY OF NEW JERSEY. 

Between 
K. S. S. REALTY Co., INC., a cor-

porati,<;>n of New Jersey, 
Con1plainant, 

and 

ALBERT OSTROFF, et als., 
Def end ants. 

On Bill, etc. 

The defendants, Albert Ostroff and Jennie Ost-
roff, Albert Cohn and Florence Cohn, answering 
the bill of complaint in the above entitled action 

10 

' say: 20 

1. They ad1nit the allegations of paragraphs 1, 
2, 3, 4, 5, 6, 7, 8 and 9 of the bill of complaint. 

2. They adn1it that taxes. were due, as s.et forth 
in the bill of complaint, and that a charge had 
been m~de on the books of the City of Jersey City 
for water used in said premises and that defend-
ants had received a bill for the san1e but denv ' ., 30 
that failure to pay the same constituted a forfeiture 
under the terms of the said mortgag·e ; and these 
defendants further say that on or about June 11, 
1926, the defendants called upon one Louis Kanen-
ge-iser, an offic;er and a duly authorized agent of 
complainant corporation, through whom these de-
fendants had . always transacited all their business 
with said company, and showed said Kanengeiser 
the bills received from the City of Jersey City for 
taxes and water, and called said Kanengeiser's at- 40 
tention to the high tax assessment made against 
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said property, and asked said Kanengeiser what 
they should do about paying said tax and water 
bills, and the said Kanengeiser advised these de-
fendants not to pay the same, but to take an appeal 
from the tax bill, and to pay the tax and water bills 
together after the appeal had been determined, and 
these defendants asked said Kanengeiser ,if it would 
be all right not to pay the saine in view of the · pro-
visions of the mortgage and . said Kanengeiser re-
plied to defendants that it would be all right and 
that they need not pay said bills until the appeal 
bad been determined, and these defendants, rely-
ing upon the statement of the said Kanengeiser, 
thereupon on or about June 14, 1926, filed an ap-
peal from said assessment with the Hudson County 
Board of Taxation, and these defendants confiding 
in and relying upon the statement and agreement of 
the said Kanengeiser that it would not be neces-
sary for them to pay said bills, thereupon refrained 
from paying any of said bills. due to the City of 
Jersey City on said pre1nises and permitted said 
periorl. of thirty days referred to in the mortgage 
and in the hill of complaint to elapse ·without pay-
jng the same; and these defendants further say that 
said c01;nplainant never made any demand of the 
defendants that said municipal liens or charges be 
paid in accordance -with the terms of said mort-
gagP-, and gave no notice to the defendants that 
payment thereof ,v-as required or that failure to 
pay the same would render said mortgage due or 
that ~aid mortgage ,yould be foreclosed if the san1e 
,ver() not paid. 

3. These defendants further say that on or about 
April 26, 1926, defendants contracted with Frank's 
Centre Garage, Inc., a corporation of New Jersey, 
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to transfer and assign lease for said premises _,_ ._ -
ferred to in the bill of complaint, and that under 
the terms of said agreement title was to be trans-
ferred on July 1, 1926; that on July 1J 1926, these 
defendants met a representative of the said Prank's 
Centre Garage, Inc., and the title closing was ad" 
journed until July 2nd, on which day all the papers 
,vere signed and deposited in escrow and the money 
required to be paid by the said Frank's Centre 
Garage, .Ine., was paid in escrow, and the matter 
,vas then continued until July 9th, when all papers 
were delivered and money paid; that at no time 
during said period were these defendants aware 
that the complainant had declared a forfeiture of 
said 1nortgage and had contemplated or had insti-
tuted foreclosure · proceedings thereon; and these 
defendants carried out their .said agreement 1 and 
the purchaser assumed the payment of said ·taxes 
and ·water rents 1'rithout any knowledge that the 
co1nplainant had elected to declare a default in 
said 1nortgage, and relied upon the declaration of 
the complainant, through its: agent, the said Kanen-
geiser, that said municipal liens and charges would 
not have to be paid until the determination of the 
appeal. 

4. These defendants further say that on the 5th 
or 6th of July, 1926, the defendant, Albert Ostroff, 
telephoned the said Kanengeiser at the office of 
Alexander Seclow, a counselor at law of the State 
of New Jersey, and asked the said Kanengeiser if 
he, the said Ostroff, could call upon the said Kanen-
geis·er at said law office and pay him the interest 
which "ras then due on said mortgage. :Said Os,t-
roff informed said Kanengeiser that he, said Os.troff, 
had made several efforts to pay said interest at the 
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office of the co1nplainant at #127 Montgomery 
Street, Jersey City, and could not find anyone 
there to whom payn1ent could be made, and said 
Ostroff offered to come over to said la,v office and 
pay Mr. Kanengeiser said interest. Mr. Kanen-
geiser replied, "You had better see me in my office 
on "\iVednesday, July 14th." On Wednesday, July 
14th, follo-wing said conversation, said Ostroff went 
to the office of the complainant · and tendered the 
interest to the said Kanengeiser, who then inf or.med 
said Ostroff that he had better see con1plainant's 
lawyer and that complainant had started fore-
closure. Said Ostroff then inquired upon what 
grounds an<l ,vas informed by said Kanengeiser 
8imply that complainant wanted its money. At no 
time, either during the conversation earlier in the 
week or on Wednesday, did the said Kanengeiser 
inform the said defendant that the defendants had 
defaulted in the pay1nent of rtaxes or water rents 
and that the complainant had elected to declare a 
forfeiture of said mortgage by reason thereof: and 
these defendants say that the said co111plajnant is 
estopped by reason of the aforesaid premises fron1 
declaring a f orfei 1ture of said mortgage and from 
foreclosing the same. 

5. These defendants further say that since the 
institution of said suit and ' after the transfer of 
title to said premises from these defendants to 
Frank's Centre Garage, Inc., rthe said Frank's Cen-
tre Garage, Inc., has paid all municipal liens · and 
charges referred to in the bill of complaint, and 
that there are now no municipal liens or charges 
againi;;;t said premises unpaid or unsatisfied of 
record. 

11 

Amended Answer. 

6. These defendants further say that they have 
tendered th(} interest to the complainant and that 
complainant has refused to accept the same, and 
these defendants have at all times and .are now 
ready and ,vilUng to pay the s:ame to the complain-
ant or as this court may direct. 

These defend.ants therefore pray that the com- 10 
plainant's bill of complaint be dismissed with costs.. 

. AARON A. MELNIKER, 
Solicitor and of Counsel for Defendants. 

20 
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Replication to Amended Answer of 
Def en .d.ants, Albert Ostroff a::nd Other ·s. 

( Filed Oct. 16, 1926.) 

IN CHANCERY OF NEW JERSEY. 

Between 
K. S. S. REALTY Co., INc., 

a corp, &c., 
Complainant, 

and 

ALBERT OSTROFF, et als . ., 
Defendants. 

61-248. 
On Bill, &c. 

1. Complainant joins issue on so much of para-
graph 2 of the said answer as, denies that the failure 
to pay the municipal liens referred to in said para-

20 graph constituted a forfeiture under the terms of 
said mortgage. 

In reply to the defense stated in the remainder 
of paragraph 2, and paragraphs 3, 4, 5 and 6 of the 
answer interposed herein by the defendants Albert 
Ostroff and others, and not anticipated in the bill 
of co1nplaint, complainant, by leave of the court, 
says that: 

2. It denies that on or before June 11th the de-
80 fendants called upon Louis Kanengiser; it denies 

that Louis Kanengiser is an officer and a duly au-
thorized agent of the complainant corporation 
through whom said defendants : have always. trans-
acted their business ·with complainant. 

40 

It denies that said defendant showed said Kan-
engiser bills receivable from the City of Jersey City 
for taxes and water, and called said Kanengiser's 
attention to the high tax assessment made against 
said property and asked said Kanengiser what they 
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Repliaation to A.mended Answer of Defendants, 
Albert Ostrroff and Others. 

should do about paying said tax and water bills, 
and the said K 1anengiser advised said defendants 
not to pay the same but to take an appeal from 
the tax: bill and to pay the tax and water bills to-
gether after the appeal had been determined. 

It denies that said defendants asked said Kan-
engis .er if it would be all right not to pay the same 
in view of the provisions of the mortgage, and that 
said Kanengiser replied to defendants that it would 
be all right and that they need not pay said bills 
until the appeal had been determined. 

It has no knowledge or belief as to whether or 
not said defendants filed an appeal on or about 
June 14, 1926, from said assessment with the Hud-
son County Board of Taxation; it denies that the 
defendants relied upon any statement or upon any 
a.gree1nent of said Kanengiser that it would not be 
necessary to pay said bills; it has no knowledge as 
to ·why defendants :refrained from paying said bills 
as alleged in said paragraph. 

It admits that complainant never made any de-
n1and on defendants to pay said municipal liens 
and that it gave no notice to the defendants that 
payment thereof was required., and that failure to 
pay the sa1ne would render the mortgage due and 
that the mortgage would be foreclosed if the same 
were not paid. 

3. · It has no knowledge or information -sufficient 
to form · a belief as to the statement contained in 
paragraph 3 of said amended answer. 

4. It admits that defendant, Albert Ostroff, tele-
phoned to Louis Kanengiser at the office of Alex-
ander S,eclow, but denies the conversation took 
place on July 5th or 6th, 1926. 
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Albert Ostroff and Others. 

It denies that conversation took place between 
the defendant, Ostroff, and said Louis Kanengiser 
as alleged in said paragraph 4, but admits that 
among other things said Kanengiser told said Os-
troff that if he wanted to know anything about the 
pay1nent of the interest on said mortgage, he should 

lO appear at the office of the ,oom.pany at a later date. 
It admits that the interest ,vas tendered by said 

Ostroff but as to the exact date on which said ten-
der was made, complainant is not inforn1ed. 

It adn1its that said Kanengiser informed said Os-
troff that this suit had been instituted to foreclose 
said mortgage, and that said Ostroff ,vas referred 
to complainant's soliictors, but believes said Ostroff 
,vas · so ref erred by Samuel Kanengiser. 

20 It denies said Louis K 1anengiser said that the rea-
son for the foreclosure was sin1ply that the com-
plainant wanted its money. 

It adn1its that Louis Kanengiser did not inform 
defendant, Ostroff, that the defendants had de-
faulted in ·the payment of the taxes and " rater rents, 
and that complainant had elected to declare a f,or-
feiture of said mortgage by reason thereof; it denies 
that complainant is estopped as alleged in said 
paragraph. 

30 5. It admits the allegations of paragraph 5 of 
said amended answer. 

6. It admits that defendants have tendered the 
pay1nent of the interest to complainant, and that 
complainant has refused to accept same and be-
lieves that defendants , are ready and willing to pay 
the -same. 

7. It avers that none of the. facts set up in said 
answer oonstitute any defense to the bill of com-

4:0 plaint herein; that even if the facts therein stated 
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Repl-icatio1i to Amend ,ed Ans1.ver of Defendants, 
Albert Ostroff and Others. 

are true any and all of the acts alleged to have 
been performed by said Louis Kanengiser, and any 
and all of his promises and agreements as therein 
stated were not authorized -0r ratified by this com-
plainant; that if the san1e were made by the said 
Louis Kanengiser, it was wholly without any au-
thority from the complainant so to do, and that 10 
c-01nplainant. is not bound thereby. 

MELOSH, MORTEN & MELOSH, 

Solicitors and of Couns ·el 
With Complainant. 

20 . 
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Conclusions. 
( Filed January 21, 1927.) 

January 20, 1927. 

IN CHANCERY OF NEW JERSEY. 

Between 
K. S. S. REALTY Co., INc., 

Complainant, 

and 

ALBERT OSTROFF, et als., 
Defendants. 

61-248. 
On Bill, &c. 

Mr. Lours G. MORTEN, for complainant. 
. ' 

20 Mr. AARON A. MELNIKER, for defendants Os-
troff and Cohen. 

Mr. JAMES D. CARPENTER, for defendant 
Frank's Centre Garage, Inc. 

FIELDER, V. C. : 
The bill was filed July 3, 1926, to foreclose a 

mortgage on premises in .Jersey City. The due date 
of the 1nortgage in August 18, 1929, but the mort-

3o gage contains a provision "that the whole of the 
principal sum herein expressed shall, at the option 
of the holder of this m.ortgage, become due after 
default in the payment * * * of any tax, water 
rate or assessm 1ent for thirty days." The bill alleges 
that on June 1, 1926, there became due to Jersey 
City a tax levied on the mortgaged premises for 
the period of January 1, 1926, to ;July 1, 1926, and 
on July 1, 1926, although the taxes were then a lien 

~O on said premises from June 1, 1926, the same were 
unpaid; that on May 25, 1926, there became due to 

1'7 

a onalusions. 

said city a sum for metered water consumed on said 
premises to May 25, 1926, and that the same re-
mained unpaid and in arrears for more than thirty 
days; _that said tax and water rent remained unpaid 
up to the filing of the bill and that complainant has 
elected that the whole principal sum, with interest, 
shall be now due. The answer filed by defendants 
Ostroff and Cohen ( record owners when the bill 
was filed) admits said allegations. After the bill 
was filed the m1ortgaged pre1nises were conveyed to 
Frank's Centre Garage, Inc., which new owner, 
being admitted as a defendant, filed an answer deny-
ing that the tax and water rent were due and pay-
able as alleged in the bill. The tax and water charge 
were paid after the bill was filed and besides the 
defense that they were not due and payable as 
alleged by complainant, the further defense is that 
one Kanengeiser, a director and vice president of 
co1npla.inant, advised defendants Ostroff and Cohen 
not to pay said tax and to appeal therefrom and to 
pay the tax and water bills together after the de-
termination of the appeal. 

By statute (P. L. 1918, Chapter 226, Sec. 6) the 
default clause in this mortgage is construed to mean 
that should any tax or water charge imposed or re-
quired against the mortgaged premises become due 
and payable and remain unpaid and in arrears for 
thirty days, then the principal and interest should, 
at the option of the complainant, become due and 
payable immediately. 

The proofs show that the tax in question is the 
one-half part of the tax imposed or required against 
the mortgaged premd.ses for the year 1926. ,Said 
one-half part of said tax became payable April 1, 
1926, and remaining unpaid, became delinquent 
June 1, 1926 (P. L. 1920, Chapter 224). The only 
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proof concerning the water charge is that Jersey 
City entered such charge on its books May 25, 1926, 
and that the charge was not paid until after the 
bill of complaint was filed. Sections 8, 11, 12 and 
30, Article 32, Chapter 152, P. L. 1917, einpower 
the city to pass ordinances for fixing and collecting 
water rents and n1ake the owner of the building and 

10 land to which water is supplied, liable for such 
charge. If the charge remai~s in arrear six months, 
a statement thereof is· to be filed with the collector 
of tax arrears and from the time of· such filing, the 
charge is a lien on the land and building. I believe 
the city has passed an ordinance providing that 
n1etered ·water consumed for conm1ercial and in-
dustrial purposes shall be billed and payable 
n1onthly. The n1ortgaged prem 1ises were and are 

2 o used for conunercial purposes, but I cannot take 
judi cial notice of such ordinance ( 23 C. J., page 
138, sec. 1961). The case is therefore without proof 
that the water charge entered on the city's books 
May 25, 1926, ,vas properly entered and was pay-
able on the date of e,ntry. Whether 1or not there 
,vas a thirty day default in the payment of this 
,vater charge, there ,vas such default in the pay-
ment of the tax for 111ore than thirty days after 
the sa1ne beca1ne payable, ,vhich default gave -co1n-

3o plainant the right to require in1111ediate payn1ent 
of the principal of its mortgage, unless failure to 
pay the tax was occasioned by declarations of com-
plainant's authorized agent (Newark Trunk Co. v. 
Clark, 94 N. J. Equity, 79; Garfinkle v. I-Iickey, 96 
N. J. Equity, 720; Derechinsky v. Epstein, 1.30 Atl. 
720 ; affirmed 131 Atl. 922) . 

The defendants Ostroff and Oohen testified that 
they had obtained bills for the tax and water charge 

40 by June 1, 1926, and that a fe" r days after that date 
; 

. _;. 
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Conclusions. 

they called on Kanengeiser and told him that they 
though the tax assessm.ent too high and de.sired to 
appeal therefrom and asked him if -complainant 
would ,vaive the thirty-day default clause and what 
should they do about paying the "rater bill; that 
Kanengeiser thereupon agreed to waive the default 
clause pending the appeal and told them they could 
" rait to pay the water bill until they paid the tax 
bill; that they filed a tax appeal at once, which ap-
peal -was undetermined ,vhen this suit was com-
menced. Kanengeiser categorically denied such tes-
tin1ony and since the burden of proof -is on the de-
fendants to prove that their default is attributable 
to co111plainant, their defens-e fails. (Derechinsky 
v. Epstein, supra). Moreover, Kanengeiser had no 
po,ver, by virtue of his office, to alter the provisions 
1of an agree111ent under seal, 111ade for complainant's 
benefit. To bind complainant, the defendant 111ust 
sho,v that he was · given such power by the charter, 
by-la,vs or corporate action of complainant's stock-
holders or directors, or that the agreement he is 
alleged to have made with defendants, was within 
authority which co1nplainant had cauS'ed defend-
ants to believe it had conferred upion him.. ( Mausert 
v. Feigenspan, 68 N. J. Equity, 671; Universal, &c. 
Co. v. American, &c. Co., 95 N. J. Equity, 752; 
Aerial League, &c. v. Aircraft &c. Co., 97 N. J. Law, 
530; Horner v. Georgia, &c. Co., 100 N. J. Law, 
34 7) and in this their proofs fail. 

There will be a decree for complainants in the 
usual form. 
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Final Decree. 
(Filed Feb. 2, 1927.) 

IN CHANCERY OF NEW JERSEY. 

Between 
K. S. S. REALTY Co., INc., 

Complainant, 

and 

ALBERT OSTROFF, et als.) 
Defendants. 

61-248. 
On Bill, &c. 

This matter coming on to be heard in the pres-
ence of }tielosh, Mo1~ten & Melosh, of counsel with 
the complainant, in the presence of Aaron A. l\Iel-
niker, of counsel for defendants Albert Ostroff and 
~Jennie Ostroff, his wife, and Albert Cohen and 
Florence Cohen, his ·wife, and in the presence of 
,James D. Carpenter, of counsel with the defendant, 
Frank's Center Garage, Inc., and the court having 
read the pleadings and heard and considered the 
proofs submitted by the respective parties and th~ 
argument of counsel thereon; 

And it appearing from the proofs taken in open 
court that the ainount due the complainant is the 
full amount of principal money expressed in the 
complainant's mortgage, to wit, the sum of Seventy-
five thousand ($75,000.) Dollars, with interest 
thereon at six per cent from December 29th 1925 

' ' upon ·which amount the defendants are entitled to 
be credited with the sum of Eleven hundred and 
twenty-five ( $1125.) Dollars with interest thereon 
at six per cent from April 10th, 1926; 

21 

Final Decree. 

It is on this 31st day of January, A. D. 1927, 
on motion of Melosh, Morten & Melosh, of couns,el 
with the complainant Ordered, Adjudged and De-
creed that all the right, title and interest of the 
defendants Albert Ostroff and Jennie Ostroff his 

' ,vife, Albert Cohen and Florence Cohen, his wife, 
and Frank's. Centre Garage, Inc., a corporation of 
the State of New Jersey, and each and every of 
them, in and to the premises · described in complain-
ant's mortgage and the bill of complaint herein . . ' including any and all estate, right, title, interest, 
privileges and options contained in a certain lease 
assigned by the complainant to David Kaess on 
December 29th, 1926, and on the same date as:.. 
signed by him to the defendants, Albert Ostroff 
and Albert Cohen, said assignment being recorded 
in book 1587 of deeds for Hudson County, pages 
510 &c, which said lease was subsequently assjgned 
to the defendant Frank's Ce11tre Garage, Inc., a 
corporation as afore said, be sold to raise and sat-
isfy the money due the said complainant, that is 
to say, to pay and satisfy unto the complainant the 
sum of Seventy-eight thousand seven hundred nine-
ty-four dollars and fifty-one cents ($78,794.51), to-
gether ,vith la,vful interest thereon to be computed 
from the date hereof, with the complainant's. cos.ts 
in this cause to be taxed, including a counsel fee 
of Eight hundred and fifty ( $850.) Dollarg, ,vhich 
is hereby allo-wed to said complainant, and that a 

_ writ of fieri facias issue for that purpose out of 
this court, directed to the Sheriff of the County of .. 
Hudson, commanding him to make sale, according 
to law, of the said mortgaged premises, and that 
out of the money arising from said sale he pay to 
the complainant, or his solicitor, his _ said debt, in-
terest and costs, and that, in case more money shall 
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Final Decree. 

be raised by said sale than shall be sufficient to 
answer such several pay1nents, such surplus be 
brought into this court, to abide its further order, 
unless otherwise previously disposed of by it, and 
that the said sheriff make return, without delay, 
of his . proceedings by virtue of said writ. 

And it is further Ordered, Adjudged and De-
creed that the defendants and each of them stand 
absolutely debarred and foreclosed of and from all 
equity of reden1ption of, in and to, the said mort-
gaged pre1nises, when sold as aforesaid by virtue 
of this: decree. 

E. R. w ALKER, 
C. 

2 0 Respectfully recommended, 
JAMES F. FIELDER, 

V. C. 
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Amended Notice of Appeal. 
(Filed Feb. 10, 1927.) 

IN CHANCERY OF NEW JERSEY. 

Between 
K. S. S. REALTY Co., INc., 

Comp.Jainant-Appellee, 

and 

ALBERT OSTROFF,_ JENNIE OSTROFF, 
ALBERT COHN and FLORENCE COHN, 

Defendants-Appellants. 

On Bill to 
Foreclose. 

The defendants, Albert Ostroff, Jennie Ostroff, 
Albert Cohn and Florence Cohn, hereby appeal 
fron1 the final decree made in the above entitled 
cause on January 31, 1927, by the Chancellor on 
the advice of Vice Chancellor James F. Fielder, 
and from the whole and every part thereof, to the 
Court of Errors and Appeals in the Last Resort in 
All Causes. 

Dated: February 8, 1927. 

A. A. MELNIKER, 

10 

20 

Solicitor for and of Counsel 30 
with the Defendants-appellants. 

I conceive that there is good cause for appeal in 
· the above entitled cause. 

A. A. MELNIKER, 
Of Counsel with the above 
named Defendants-appellants. 
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Petition of Appeal. 
(Filed Feb. , 1927) 

NEW JERSEY COURT OF ERRORS 
AND APPEALS. 

K. S. s. REALTY Co., INc., 
Complainant-Appellee, 

vs. 
ALBERT OSTROFF, et als.) 

Defendants-Appellants. 

On Appeal 
from the 
Court of 
Chancery. 

'ro THE HONORABLE COURT OF ERRORS AND APPEALS 
IN THE LAST RESORT IN ALL CA USES. 

The petition of Albert Ostroff, Jennie Ostroff, 
Albert Cohn and Florence Cohn, the appellants in 
the above entitled cause, respectfully show that: 

1. Petitioners find themselves aggrieved by a 
final decree n1ade in the Court of Chancery by his 
Honor Ed·win Robert Walker, Chancellor of the 
State of New Jersey, bearing date January 31, 
1927, in a certain cause in the said Court of Chan-
r.ery wherein the said K. S. S. Realty Co._, Inc., is 
eomplainant, and the said Albert Ostroff, Jennie 
Ostroff, Albert Cohn and Florence Cohn are de-
fendants in this respect, to wit: that the said de-
cree adjudges that the right, title and interest of 
the said defendants. in and to the premises de-
scribed in the bill of complaint be sold to rai~e and 
satisfy to the complainant the sum of $78,794.51 
·with interest f ro1n the date of said decree and costs, 
and that a ·writ of fieri facias issue for that purpose 
directed to the Sheriff of the County of Hudson, 
commanding him to make sale of said premises and 
that the said defendants stand absolutelv debarred ., 
and foreclosed of and from all equity of redemp-
tion in said premises when sold as aforesaid. 

Petition of Appeal. 

And petitioners appeal from the decree . of the 
Chancellor ,vhich decrees as aforesaid, on the 
ground that the same is erroneous in that a decree 
should have been entered dismissing the bill of 
complaint, and on the further grounds that the 
Chancellor found and decreed that there had been 
a default in the terms of the mortgage n1entioned 
and described in the bill of complaint when he 
should have found and decreed that there was no 
such default, and on the further ground that the 
Chancellor found and decreed that the complainant 
had not waived the default in the terms of said 
n1ortgage alleged in the bill of complaint when he 
should have found and decreed that the.re ,vas- such 
·waivAr, and on the further ground that the ·evi-
dence does not warrant said decree, and on the fur-
ther ground that the Chancellor should have found 
:=tnd decreed in favor of the defendant'S instead of 
the con1plainant, .and on the further ground that 
there is no evidence to sustain such finding and 
decree in favor of the complainant, and on the fur-
ther ground that . the Chancellor found and decreed 
that the complainant ,vas not bound by the waiver 
agreement made by an officer and director of the 
complainant Company whereas he should have 
found and decreed that the complainant was so 
bound. 

Petitioners therefore pray that. the said decree 
of the said Chancellor may be wholly reversed, set 

- aside and for nothing holden, and that the com-
plainant's bill of complaint be dismissed and that 
the petitioner may have such other relief in the 
premises as to this Court s.hall seem proper. 
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.. A .. A. MELNIKER, 
Solicitor and of Counsel 

with Appellants.. 40 
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Answer to Petition of Appeal. 
( Filed Feb. , 1927.) 

NEW JERSEY COURT OF ERRORS AND 
APPEALS. 

K. S. S. REALTY Co., INc., 
Oomplainant-Appellee, 

vs. 

ALBERT OSTROFF, et als.) . 
Defendants-Appellants. 

Un Appeal 
fro1n the 
Court of 
Chancery. 

The answer of IC. S. S. Realty Co., Inc., a corpor-
ation of the State of New Jersey, the above named 
appellee, to the petition of appeal of Albert Os-
troff, Jennie Ostroff, Albert Cohn and Florence 
Cohn, the above named appellants. 

This appellee, not :admitting the truth of all or 
any of the n1atters in the said petition of appeal 
contained, f.or answer thereto nevertheless adn1its 
that a decree was, on J anu:ary 31st, 1927, 1nade and 
entered in the Court of C1hancery of New Jersey, 
in the a;bove entitled cause, for the purposes in said 
petition mentioned and as therein set forth; bu:t as 
to the substance and form of said decree, this a.p-
pellee begs leave to refer thereto vvhen the sat1rne 
shall be produced .. 

This appellee is advised and believes that the 
said decree is agreeable to equity; and it prays that -
the sam.e 1nay be affirined ·with costs to he taxed in 
fav,or of this appellee. 

MELOSHJ MORTEN & MELOSH) 

Solicitors for and of 
Counsel ·with Appellee. 

27 

Case. 

IN CHANCERY OF NEW JERSEY. 

Between 
K. S. S. REALTY Co., INc., 

Oon1plainant, 
and 

ALBERT OSTROFF, et als. 
Defendants. 

On Bill, &c. 

Tr:anscript of shorthand notes of Testimony 
taken on final hearing in above stated cause at 

' Chancery Chambers., Jersey City, January 31, 1927, 
before His Honor James F. Fielder, Vice Chancel-
lor. 

APPEARANCES. 

l\fessrs. MELOSHJ MORTEN & MELOSH ( Mn. l\iion-
TEN) for co1npla.inant. 

Messrs. McDERMOTT) ENRIGHT N CARPENTER 
(MR. CARPENTER) for defendant, Frank's 
Centre Garage, Inc. 

AARON A. MELNIKERJ Esq., f,or defendRnts, Al-
bert Ostroff, et al. 

Oo:MPLAINANT'S CASE. 

Mr. Morten: I offer in evidence bond made by 
David Kaess and wife to K. S. S. Realty Co., Inc., 
dated December 29, 1925, given to secure the pay-
ment of the sun1 of $75,000 on the 18th day of Au-
gust, 1929, interes 1t payable quarterly, with insta1-
ments, con1.mencing 1927. 

(l\farked Exhibit 01.) 
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Case. 

Mr. Morton: I offer in evidence mortgage made 
by David Kaess and wife to the K. S. S. Realty 
Company, bearing date December 29, 1925, acconi~ 
panying the bond just offered in evidence, which 
mortgage is rec.orded in the Hudson County Reg• 
ister's office in book 1352 of mortgages, page 72, 
on Deceinber 31, 1925. 

(Marked Exhibit C-2). 

Mr. Morten : I offer in evidence certified copy 
of lis pendens filed in the Regist~r's office of Hud-
son County, on July 6, 1926, in a suit wherein K. 
S . .S. Realty Company, Inc., is complainant, and 
Albert Ostroff and other8 are defendants, the lis 
pendens being recorded in book 15 of lis pendens, 
page 522. 

(Marked Exhibit C-3). 

Mr. Morten: I offer to ad.Init that the only pay-
\J.nent made on accoont of the moneys due on this 
mortgage is· the sum of $1,125, interest paid ibe-
tween April 10 and April 16, 1926. I do not know 
the exact date it ,vas received. We have not got 
the record of the date that it was received, but it 
was deposited on April 16, 1926, and was received a 

8 0 day or so before. 

40 

The Court: Is it admitted that taxes for the year 
1926 were levied against the mortgaged premises; as 
alleged in paragraph 10 of the bill? 

Mr. Melniker: Yes. 
·T1he Court: And that on May 25, 1926, a charge 

for m.etered water was levied against the mortgaged 
premises and that both taxes and water rent were 
unpaid for more than thirty days. 

29 

Case. 

Mr. Melniker: I will admit that they were un• 
paid at the time the bill was :filed. I want to raise 
a question ,of law as to whether that constitutes 
default. I thought it would be better to admit they 
were unpaid at the time the bill was filed and that 
they were afterwards paid, on July 29, 1926. 

Mr. Morten: Yes:. 
Mr. Melniker: I think it is also admitted that 

tender of the interest due on July 1st was made 
after the bill was filed, I think about the 14th 
of July, and that interest a:ccruing at a suhs.equent 
date was tendered and refused. 

The Court: When did you say that the taxes 
and water rent were paid? 

Mr. Melniker: July 29, 1926. 
The Court: And the interest fell due-
Mr. Melniker : July 1st., and was tendered on 

July 14th. 
The Court: And refused? 
Mr. Morten: Yes. 
Mr. Melniker : And that subsequent interest was 

tendered when due. 
Mr. l\forten: There was a tender of interest 

which was , refused because ,of the pendency of the 
foreclosure suit. 

The Court : That Wa'S the basis of both refusals. 
Mr. Morten : Yes. 
Mr. Melniker: There is a question of Ia,v in-

volved, which may dispose of the entire suit, and 
it may not be necessary to go into the questi,on of 

- fact. 

·(Further argument.) 

Mr. Morten: I submit the defendant is not en-
titled to make this motion. unless he closes his case. 

The Court: It is a question I want to consider. 
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I think you better put your case in. 
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Albert Ostroff. Oailed by Defendants. Direct. 

ALBERT OSTROFF) one of the defendants, sworn 
as a. witness on the part of ,the defense, testifies as 
1fiollows : 

DIRECT EXAMINATION BY MR. MELNIKER: 

Q. Where do you live? A. I live 1204 Hudson 
Boulevard, Bayonne. 

Q. You are one of the defendants in this action? 
A. I am. 

Q. What is your business? A. Drug business 
. and real estate. 

Q. Are you aotively engaged in the drug business , 
no-w? A. No, not active now, in the drug busines ,s. 

Q. Have you reaired fro1n the drug business? A. 
Practically. 

Q. You are a pharmicist? A. A pharmicist. 
Q. You ,vere one of the owners of this garage 

referred to in this case? A. I ,vas. 
Q. Do you know any of the officers of the K. S. 

S. Realty Coin1pany? A. I do. 
Q. Whom do you knffw? ..ct\.. I kno,v most of 

the co1npany. 

BY THE COURT : 

Q. Mr. Melnik er asked you what officers yoiu 
kne,v? A. I know Mr. Louis Kannengeiser. 

Q. P ,oint him out. Is he in court? A. Yes ; 
he is in court, the grey-haired gentleman sitting 
down there. 

Q. Whom else do you know? A. I know the 
other gentlen1an, Sa1nuel Kannengeiser, brother of . 
his. 

31 

Albert Ostroff. Called by Defendants. Direct. 

Q. Who else? A. I also know Mr. S·tarr, Harry 
Starr, also a member of the K. S. S. Company and 
Silverman-I don't kno,v his first nai1.ne- I believe 
Her1nan. 

Q. They are all here in court? A. They are all 
here in court .. 

Q. You did not buy this garage directly from the 
K. S.S. Realty Company? A. No, sir; not direct. 

Q. You bought fro1n a man named Kaess? A. 
David Kaess. 

Q. He got it fron1 the K. S. S. Realty Company? 
A. He got it from the K. S. S. Realty Company. 

Q. Did Kaess turn it over to you the same day 
he got it fron1 them? A I believe so ; yes; it was 
the same day. 

Q. Did you have any trans ,a:etions with any of 
these people you n1entioned with regard to this 
garage, after you got title? A. Yes; I had quite 
a fe,v. 

Q. What transactions did you have? 

Mr. Morten: I object upon the ground that 
any transactions "vith these gentle1nen are not 
binding on this corporation. 

1-,he Court : I will take the testin1ony, sub-
ject to your objection. 

A. As soon as ,ve bought the garage some question 
arose as to the sprinkler syste1n, ,vhich was 1 not 
acceptable in the garage, according to the under-
. standing of the Building Department and the"{r 

' .r 
were sn pposed, they promised, to install it and 
they had not at the time we bought the garage. On 
the follo,ving day after ,ve bought the garage a 
notice "vas served on us fron1 the Building Depart-
1nen t, why the system ,vas not acceptable yet. Of 
course the notice ,vas served on the K. S. S. and 
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Albe r t Ostroff. Called by Defendants. Direct. 

it was delivered to me in the office. I immediately 
got in touch with l\tir. Kannengeiser. 

BY THE COURT : 

Q. Which one? A. Mr. Louis Kannengeiser. 

1 O BY MR. MELNIKER: 

Q. What conversation did you have with him 
about it? 

Mr. Morten: Same objection. 
The Court : About what? 
Mr. Melniker: The .sprinkler system. 
Mr. Morten: Same objection. 
Mr. Melniker: Question withdrawn for the 

20 present. 

30 

Q. Did you get a bill for taxes and for water 
against the garage after you got title to it? A. 
No; there was no taxes. 

Q. After you g,ot title? A. Oh, yes; later on; 
yes. 

Q. When did you get it? A. On June first. 
Q. And did you pay it? A. I have not paid it. 
Q. Whynot? 

Mr. Morten: I object upon the ground that 
any reason why he s•hould not pay it, unless it 
is proposed to show it was waived by the com- -
plaiilJant, is not binding on the complainant. 

The Court : I assume that is the reason it is 
offered. 

Mr. !felniker: ·That is the purpose. 

40 A. Then I came to the city hall and asked for the 
- tax bill-

33 

Albert Ostroff. Called by Defendants. Direct. 

Q. You got a tax bill and water bill? A. At that 
time, but there was-

Q. What did you do after that? A. It seemed to 
me the taxes were a little too high and I subse-
quently took it up with Mr. Louis Kannengeiser 
and asked him whether-I told him I am about to 
appeal for the taxes, and then I asked him-

1\tir. Morten: I object t.o anything Mr. 
Kannengeiser said, unless it is shown to be 
binding on the corporation. 

1r he Court : Same ruling. 

Q. When did you take it up with Mr. Louis 
Kannengeiser? A. That was about June 11th, 
1926. 

10 

Q. Just what did you say and what did he say 
to you? 20 

Mr. Morten : I do not know whether I should 
object to each of these questions? 

The Court : I am taking this testimony over 
your objection. 

Mr. Morten: All of it? 
The Court : Yes. 

A. I have asked him whether he will waive the 
thirty days, as I am about to make an appeal for 
the taxes, and it will take me a few weeks before I 
will have a reply, whether they will have any objec-
tion of me paying the taxes at the time when it is 
due. He says: "Go right to it." 

BY THE COURT : 

Q. He said what? A. "Go right to it. We would 
not stand in your ,vay. Go right to it. We have 
no objection at all." 

30 
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Albert Ostroff. Called by DefendctJnts. Direct. 

Q. Did you have the water bill ·with you at that 
time? A. I did. I had the water bill with n1e. 

Q. Was there anything said about that? A. Yes; 
at the time ·when I showed hin1 the bill, I said: "I 
got n1y bill last week. I was about to see you before 
in reference to this bill. vVhat shall I do with this 
bill?" He said: "What is the other bill?" I said: 
"It is the water bill." He said: "How big is it?" 
I said : "Around $_35", I says, "Do I have to pay 
it now?" He says : "It don't make any difference; 
just wait. vVhen you pay the other pay all of them 
at the same time." 

Q. Did you see him after that? A. After this 
transaction, after that, no. I spoke to him over the 
telephone. I have not seen him. 

(~. When " ras that? A. That was about-it was 
on a Wednesday, on July 7th, if that is the oorrect 
date. It was on a Wednesday. I re1nember one 
thing: It ,vas on a vVednesday. 

Q. vVhere did you call hhn on the 'phone? A. 
I tried to get hhn before. 

BY THE COURT : 

Q. Where did you talk to him? A. At the office 
of Alexander Seciow in Bayonne. 

BY 1\'IR. MELNIKER : 

Q. You called up the office of Alexander Seclow, 
the Ia,vyer? A. Yes; and asked f.or l\,fr. Louis 
Kannengeiser. 

Q. Diel he co1ne to the 'phone? A. Yes; he an-
s1'rered the ,vire. 

l\Ir. Morten: I interpose a further objection 
that any conversation that might have taken 
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Albert O~troff. Called by Defendcvnts. Direct. 

place after the filing of the bill of complaint 
can have no effect upon our right. 

The Court: Ho,v is it 1naterial? 
Mr. l\felniker: I ,vant to sho·w that Mr. 

I{annengeiser said nothing at all, did not tell 
him that there was a foreclosure. 

'I'he Couri: Objection overruled. 

A. I asked hiln whether he would be there long 
enough for 1ne to come do,vn and pay the interest 
on the n1ortgage ,vhich ,vas due on July 1st. I also 
told hin1 I tried to get him before and I oould not 
get him until then. He says: "I am very busy. r 
have to go back to Asbury Park," or some-wheres 
else, "in a few minutes. You see me the following 
,veek on Wednesday." I don't re1nember the date. 
I think it was the 14th. He says: "See me at my 
office on Montgomery Street," somewheres, and 
he says: "Then everything ,vill be all right." 

. Q. Did you see hiin then? A. Yes, then I saw 
hin1, ~July 14th, at his office. 

Q. What took place? A. They refused to accept. 
They referred me to their lawyers, Melosh & Mor-
ten, to take up the case with them. 

BY THE COURT : 

Q. That is, they refused to accept the interest? 
.A.. They refused to accept the interest. 

-BY l\In. 1\'IELNJKER: 

Q. vVas there anything said about foreclosure at 
that tiine? A. Yes. I happened to be served the 
day before, on the 12th. I ,vas: served already ,vith 
papers. 
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Albert 08troff. Called by Defendants. Direct. 

Q. You were served on the 12th? A. Yes; the 
12th of July. 

Q. Prior to the service upon you on the 12th of 
July, had you any know ledge or intimation that 
there was a foreclosure pending? A. No; I had 
not. 

Q. Had 1\1:r. Kannengeiser said anything about it 
10 to you w,hen you talked to him on the telephone ion 

the 7th? A. No ; he never said a thing. 

20 

Q. Or at any time before that? A. No. 
Q. Had he or anybody else representing this · com-

pany ever told you that you ought to pay your 
taxes and water rents? 

Mr, Morten: Objected to upon the ground 
that it is immaterial, irrelevant and incompe-
tent. 

The Court: Objection overruled. 

A. No; I never heard it. 
Q. Did anybody say anything to you about pay-

ing taxes? A. No _; they never did. 
Q. Prior to this conversation that you had with 

:Wir. Kannengeiser on or about the 11th of June, 
which you have related, had you had any dealings 
with Mr. Kannengeiser regarding business between 

80 you and this company? A. A few dealings; yes. 

40 

Q. vVhat dealings did you have with him and 
when? 

Mr. Morten: I object upon the ground that 
any other matters are immaterial. 

The Court: It, will show his connection with 
the company, I suppose and show ratification 
of certain of his acts by the company. I as-
sume that is the reason. 
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A.lbert Ostroff. Called by Defendants. Direct. 

A. (No answer.) 
Q. Tell us about your dealings with Louis 

Kannengeiser? 

Mr. Morten: Subject to the same objection. 
The Court : Yes. 

A. It was in the month of January, 1926, taking 
possession of that garage, there was a little dif-
ference we had to straighten out, as the adjustment 
of accounts con1ing to them from; the previous 
month in December, which was not collected yet, 
and he authorized me to collect it, to collect : all the 
accounts coming to the garage for cars and ac-
cessories and gas and so on. 

BY THE 00URT: 

Q. vVhat did you do with the money_ after you 
collected it? A. "\Ve met in March, some day in 
March, and ,ve adjusted it, and I gave him a check 
that time-

Q. Gave who a check? A. To the K. ·S. S. at 
that time. 

Q. That is, you drew .a check to the order of the 
K. S. S. Realty Company and gave it to Louis 
Kannengeiser? A. ·There were a few others there. 
There were the other members of the co1npany there 
at the time. 

By MR. MELNIKER : 

Q. Whom did you give the check to? A. Well, 
I was there, and there was a bookkeeper and the 
two Kannengeisers, I believe, and Starr was there 
and Mr. Silverman, and we had a little argument 
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Albe ·rt 08troff. Ca,lled by Defendants. Direct. 

about the adjustn1ents, and finally I gave the check 
for the full amount. 

Q. After that did you have any transactions with 
him? A. We had previous transactions as to the 
sprinkling system which was not complete. 

Q. Did you take that up with Louis Kannen-
geiser? A. With Mr. Louis : Kennengeiser. 

Q. You made your arrangement with him about 
the system? A. Yes. 

Q. After this conversation on or about Juae 11, 
when you told him about the taxes "being too high 
and that you ,vanted to take an appeal, did you file 
an appeal ,vith the county board? A. I filed an 
appeal June 14th. The board was meeting then, on 
June 14th. 

Q. "\Vhen was the appeal decided? A. We had a 
20 reply fro1n the board. I think you have the letter. 

30 

Q. ( Sho,ving witness) Is this the notice from the 
county tax board that the assessment ,vas affirmed? 
A. Correct. 

Mr. Melnik er : I off er this notice in evidence. 
Mr. l\forten: I object upon the ground that 

it is immaterial. 
The Court: Objection overruled. 
(1\1:arked Exhibit D-1.) 
No cross exan1ination. 
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Albert Cohn. Ocilled by Defendants. Direct. 

ALBERT COHN, sworn as a witness on the part of 
the defendants, testifies as follows: 

DIRECT EXAMINATION BY MR. MELNIKER: 

Q. What is your business? A. Clothing merch-
ant. 

Q. You ,vere interested in this property with Mr. 
Ostroff? A. Yes. 

Q. You know Louis Kannengeiser? A. Yes. 
Q. vVere you present at a conversation bet,veen 

Mr. Kannengeiser and Mr. Ostroff some time in the 
early part of June? A. Yes. 

Q. Do you know the date? A. I don't kno,v the 
exact date. It ,vas around June 11th, I think. 

Q. At that time had you had a bill for the taxe~ 
and water rent ag~inst that garage property? A. 
Yes, sir; Mr. Ostroff had it ,vith him. 

Q. Did you go ,vith Mr. Ostroff to see _Mr. Kan-
nengeiser? A. Yes ; I "ras going down-

Q. Just listen to the question. Did you go " rith 
him to see Mr. Kannengeiser? A. Yes. 

Q. Did you see him? A. Yes. 
Q. What oonversation did vou hear between Mr. 

ti 

Ostroff and Mr. Kannengeiser? 

Mr. Morten: San1e objection. 
The Oourt: Same ruling. 

A. He was talking to him about a little adjustment 
ahout the sprinkler systen1. Mr. Ostroff ,vas tak-
ing out son1e papers from his pocket. It was the 
bill for taxes and the bill for water. They were 
lying together. He was talking about the taxes-
it ,vas a little too high, and Mr. Kannengeiser an-
s,vered, "Well, it is." Mr. Ostroff was talking 
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Williarn F. Frank. Galled by Defendants. Direct. 

about making an appeal; Mr. Kannengeiser said: 
"Why not make your appeal?" Mr. Ostroff was 
talking to him about the thirty days' notice of the 
taxes, would there be any objection? A. He says: 
"Why, no; I am not as little as that. You go right 
ahead and make your appeal.'' Ostroff says: ''There 
is the water bill of thirty some dollars." Kannen-
geiser says: "That will be all right. You will pay 
it together." At that time they kept on talking 
about the sprinkler system. Mr. Louis Kannen-
geiser told him everything is all right. He said: 
"We are not small people about paying to the min-
ute and making any complaints." 

No cross examination. 

WILLIAM F. FRANK, sworn as a ·witness on the 
part of the defendant, Frank's Center Garage, Inc., 
testifies as :follows : 

DIRECT EXA1\1INATION BY MR. CARPENTER : 

Q. What is your connection with Frank's Cen-
ter Garage, one of the defendants? A. I am the 
president and treasurer. 

3 O Q. I show you a tax bill of the city of Jersey 
City and a check to the order of the city collector, 
and ask you if you are the man who paid tI?-ese 
taxes and on what date you paid them? A. Yes, 
sir ; I paid the taxes. I paid them on July 29th. 

Q. 1926? A. 1926. 

Mr. Carpenter: The check is dated July, 
1927, but it was stamped paid July, 1926. 
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Williwn F. Frank. Galled by Defendants. Direct. 

Q. I show you a water bill, city of Jersey City, 
the per·forated dated being 7-29-26, and a check to 
the order of the water cashier for $36.58, and I ask 
you if that was your payment? A. Yes, sir. 

Q. Paid on that date? A. Yes, sir; I paid both 
of them together. 

Q.. ""\iVhen did you first see these bills or either of 
them? A. When did I- !O 

Q. When did you first see or receive any or either 
of these bills? A. The first I received · either ,of 
these bills was around July 20, or July 22, around 
that time. ·They came through the mail to me from 
Brodsky's office. · 

Q. When did the Frank's Center Garage first re-
ceive possession of that property? A. The first of 
May, 1926 . 
. Q. You went into possession that date? A. Yes, 

sir. 20 
Q. Ho,v long did you remain in possession? A. 

I am still in possession. 
Q. What was the date, if you can give it, that 

you 'took title to the property? A. I was supposed 
to take it on J ·uly 1st; I did not take it until about 
the 3rd, I guess. 

Q. That was the date that you had a meeting 
in Mr. Brodsky's office? A. Yes; the 2nd. 

Q. When ·were the title papers actually deliv- 30 
ered, if you know? A. The title papers were deliv-
ered to me around the 27th of July. 

Q~ When were any papers recorded? A. The 9th 
of July. 

Q. Were the papers executed on or before July 
2nd? A. They were. 

Q. Were the assignment of lease and the other 
papers delivered on July 2nd or later? A. They 
were not delivered to me until a later day. 
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Willia;m F. Frank. Called by n ·et endants. Direct. 

Q. When was the first that you learned of the 
pendency of this foreclosure suit? 

Mr. Morten: Objected to. 
Mr. Carpenter: He was not made a party un-

til after he paid the taxes. 
The Court: Has that anything to do with 

the foreclosure of the mortgage? 
Mr. Carpenter: I think it "rill have, if the 

complainant knew he was in possession and did 
not give him any notice and let hhn purchase 
subject to this foreclosure suit. 

The Court : All right. 

A. (No answer. ) 
Q . . Do you know whether any of the officials of 

the K. S. S. Realty Company knew of your being 
in possession under a oontract of purchase? A. I 
kno,v that they did know it, one of thein or t,vo of 
then1. 

Q. How do you know that? A. They "rere both 
at n1y place to see me. 

Q. When? A. 1VIr. Kannengeiser ,vas in there. 

BY THE COURT: 

Q. vVhich Kannengeiser? A. This gentleman 
right here (indicating). 

Q. Mr. Sain Kannengeiser? A. That is the n1an. 
He ,vas in n1y place. He ,vas in my place some 
tin1e in May-about the n1iddle of May I guess. 

BY MR. CARPENTER: 

Q. You say there were two of them; who ,vas the 
other gentle1nan? A. The other one I have refer-

40 ence to is Mr. Starr-Mr. Albert Starr I think it is. 
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William F. Frank. Called by Defendants. Direct. 

BY Mn. MORTEN : 

Q. Henry Starr? A. This is the 1nan, right next 
to Mr. Miller. 

Q. ( Calling on man to stand up.) Is that the 
n1an? A. Yes; that is the gentleman that was in 
n1y place. 

The Court : That is Harry Starr? 
Mr. Morten: Yes. 

BY MR. CARPENTER : 

Q. N o,v, when was he in there? A. He was in 
there ~0111e time in June, about a month later, the 
time Kannengeiser can1e in. 

BY THE COURT : 

Q. When you say "1ny place" you mean this prop-
erty? A. Yes ; this garage. 

BY MR. CARPENTER : 

Q. Was anything said by either of these gentle-
men or bot,h of them to you, or you to then1, relating 
to the fact that vou had a contract to buy? A. Yes, 
sir; Mr. Kanne~geiser spoke to me about it. 

Q. What was the conversation? A. Kannen~ 
geiser spoke to m.e about it. 

· Q. What was the conversation? A. Kannengeiser 
cam~ jn the ofiice of the Star Garage while I was 
there and while the secretary ,vas there and my 
m,an, Charlie Banks was there-

Mr. Morten: Objected to. 
The Court: Objection overruled. 
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William F. Frank. Galled by Defendants. Direct. 

Q. Go on with your answer. A. He told me that 
he understood I purchased the property off Ostroff 
& Cohn for $175,000. I says: "No; I didn't pur-
chase it, but I have a deposit and I am under con-
tract to purchase it July 1st." He said: "Well, I 
heard through the landlady of this property. Y:ou 
have got a fine garage here, but you have got a 

10 tough lot of people to deal with". He says: "I wish 
you success." I says: "How much did Ostroff & 
Cohn make on that deal? He started to figure and 
he says "$35,000." I says: "I gues~ he did." He 
said: "That is to damned much. He ain't entitled 
to it." That is all, and he left hjs card with me. 

Q. That was J\fr. Rannengeiser? A. That was 
Mr. Kannengeiser. 

Q. Was anything said by Mr. Starr to indicate 
20 that he kne,v you were in possession under a con-

tract to purchase? A. Yes. 
:Q. What was said? A. Mr. Starr came in the 

place about a month later. Mr. Nugent and he 
came in tJo see my colored man that worked there 
for Kannengeiser and for Starr and for Ostroff 
and for Cohn, and he was working there yet for me, 
but I discharged him. At that time he introduced 
me to Mr. Starr. Mr. Nugent introduced me to 
Mr. Starr as the new owner of the place and he 

30 ,vished me success. That is all the conversation 
I had with him .. 

4.0 

Mr. Carpenter: I offer in evidence the tax 
bill and the water bill and the two checks. 

Mr. Morten: No objection on the part of the 
complainant. 

Mr. Melniker: We have no objection. 
(Tax bill is marked Exhibit D-F-1. Water 

bill is marked D-F-2; check is marked D-F-3; 
check is marked D-F-4.) 
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William F. Frank. Galled by Defendants. Gross. 

CROSS E .XAMINATION BY MR. MORTEN: 

Q. What conversation took place when Mr. Starr 
was there? A. When Mr. Starr was there, why Mr. 
Starr came there, in fact-

BY THE COURT: 

Q. The question is: What conversation took 
place? A. The conversation that took place was 
that he came in and looked around the place and 
talked to me for awhile. 

Q. That . is not telling us the conversation. Mr. 
Morten wants to know the conversation. That 
means what was said by him to you and what you 
said to hiln. A. The only thing that was said at 
that time was that Mr. Nugent introduced me to 
Mr. Starr and 1vished me success. That is all he 
said. He wished me success. 

Q. Mr. Nugent introduced Starr to you? A. To 
m.e as the new owner. 

Q. Did he say you were the new owner? A. Yes. 

BY MR. MORTEN : 

Q. Were you the new owner? A. I said I was. 
Q. You had not taken title? A. No, but I had 

taken possession under an agreement to take title. 
Q. What did he say when he introduced you to 

Mr. Starr? Did he say: "This is Mr. Frank, the 
new owner of the property"? A. "The new pur-
chaser of the property." 

Q. He used the word "purchaser of the prop-
erty"? A. Yes ; that is all he said. 

Q. Did he say you had purchased the property? 
A. He told him I had purchased the property. He 
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Julius A. Rose. Galled by Defendants ·. Direct. 

The Court : I assume, Mr. Melniker, you are 
talking about dealings that Mr. Rose had in 
connection with insurance matters in which 
the K. S. S. Realty Company were concerned. 

Mr. Melniker : Yes. That is what I meant 
' if I did not say it. 

'The Court: knd . the question then that you 
are asking Mr. Rose is: Who represented the 
K. S·. S. Realty Company in those transac-
tions ,? Is that it? 

Mr. Melniker : Yes. 

BY MR. MELNIKER : 

Q. Who represented the K. S.S. Realty Company 
in those transaction? A. Why, as I said, I spoke 
to all of them, but mostly with M·r. Kennengeiser. 
BY THE COURT: 

Q. This is concerning insurance matters? A. 
Yes. 

Q. What insurance matters are they? A. I placed 
insurance on the garage :and some insurance on 
other property that they had. 

No cross examinati ,on. 
Mr. Melniker: I want to offer in evidence 

petition of appeal filed by Albert Ostroff with 
the Hudson County Board of Taxation, from i 
the asses ,sment on this garage, the property in 
question, sworn to on June 14, 1926, before H. 
J. B•allarene, Notary Public, and filed in the 
office of the County Board of Taxation June 
24, 1926. 

Mr. Morten: I have no objection to the man-
ner of proof, but I object to the appeal being 
received in evidence on the ground that it is 
immaterial and irrelevant to the issue. 
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Louis Kannengeis ,er. Galled in Rebuttal. Direct. 

T'he Court : 0 bj ection overruled. 
(Marked Exhibit D-2). 
The Court: Is that all, Mr. Melnik.er? 
Mr. Melnik.er: Yes. 
·The Court: Ha:ve you anything further, Mr. 

Carpenter? 
Mr. Carpenter : Nothing further. 
Mr. Melniker: I ask if your H,onor will take 

into consideration the ,affidavit filed, in which 
Mr. Louis Kannengeiser has admitted that he 
is a director and officer of the company? 

The Court : Yes. 

REBUTTAL. 

Lours KANNENGlEISER) sworn as a witness on the 
part of the complainant in rebuttal, testifies as fol-
lows: 

DIRECT EXAMINATION BY MR. MORTEN: 

Q. You have been in court and . heard the testi-
mony of Mr. Albert Ostroff and Mr. Cohn to the 
effect that in June, 1926, you had a conversation 
with them in which they spoke to you about the 
payment of taxes on the garage property for 1926 
and about the payment of the water bill, and that 
you told them they did not have to pay them · within 
thi.r,ty days. Wa ;s there ever any such conversa-
tion between you? A. Never. 

Q. Did you ever speak to Mr. Cohn or Mr. Ostroff 
about the payment of the taxeSi or water rent on 
this property p,rior to the filing of the bill of. com-
plaint on June 3, 1926? A. No, sir. 
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Louis Kannengeiser. Galled in Rebuttal. Gross. 

Q. You were at Mr. Seclow's office? A. Yes. 
Q. Mr. Ostroff called you up,? A. Yes. 
Q. What did he say to you? A. He said: "Can 

I come down to see you?" I says : "No; it is late 
now. I haven't got the time." He says: "I want 
to give you some money." I says: "What kind of 
money?" He says "Interest on the mortgage." I 
says : "'The mortgage, I '.have no right to accept any 

_ money and I never do accept any money because 
the treasurer has . the right to accept the money." 
He says : "What is the idea of f oreclos ,ing that 
ilnortgage?" I says: "I don't know. Ask Mr. l.Iel-
osh and Morten." 

Q. That was all? · A. Yes. 
Q. You are sure about that? A. Yes. 
Q. I--fe asked you what was the idea of f oreclos-

ing the 1nortgage? A. Yes. 
Q. Don't y,ou know that the subpoenas in the 

foreclosure suit were not served on Mr. Ostroff un-
til July 12th? A. I don't know. 

Q. When did you know about the foreclosure? 
A. When I know about the foreclosure? 

Q. Yes. A. About the 4th or 5th or 6th some 
tin1e. 

Q. H·o,v did you know about it? A. Mr. l.Ielosh 
and l\forten let me know. 

Q. They let you know or you let them know? 
A. ~rhey told me. 

Q. 1Vhat did they tell you about it? A. That 
the mortgage was being f orec1osed. 

Q. That is the first you knew about it, is it? A. 
~rhat is the first I knew it is being foreclosed. 

Q. It was spoken about, a foreclosure, before that 
time? A. Of course we did. · 

Q. To whom? A. T·o the whole company. 
Q. When? A. Before we foreclosed. 
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Louis Ka.nnengeiser. Called in Rebuttal. Cross. 

Q. When was it; what date? A. On July 1st 
we had a meeting and we authorized Mr. Melosh 
and Morten to foreclose that mortgage. 

Q. Where did you have the meeting? A. In our 
office. 

Q. Where is that? A. 127 Montgomery Street. 
Q. And then did you notify Melosh. an~ Morten 

to go ahead with it? A. The secretary did. 
Q. I-low did he notify them? A. I don'-t know. 
Q. What time did you have this meeting of July 

1st? A. Around noon time, I believe, one o'clock 
Or twelve o'clock· something like that. 

' ? Q. You decided then to f oreclos-e this mortgage• 
A. Yes. 

Q. Why? A. F 'or non-payment of taxes . and 
water rent. · 

1 Q. How did you know they were not paid? A. 
had been notified. 

'Q. Who notified you? A. The secretary. . 
Q. When? ... 1\.. Before that. 
Q. Did you know that you had a right to fore-

close on that day, July 1st? A. I did not know 
until I let kno1v Mr. Melosh and Morten. 

Q. you had a meeting and decided to f ore?lose 
the mortgage? A. We decided if we have a right, 
we should foreclose. · . 

Q. At noon time, July 1st, you had a meeting 
and you decided to foreclose_ the 1:110.rtgage for non-
payment of t~xes. That is r~ght, is it? A. : es. 

Q. Did you pass a resolution? A. We did. 
Q. At that time you knew or you thought yo~ 

had a right to foreclose for non-payment of taxes. 

A. Yes. 'd? A 
Q. When were the taxes supposed to be pa1 . • 

I don't remember now. 
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Lo-ui.s l(annengeiser. Called in Rebuttal. Cross. 

Q. When did you understand you had a right 
to foreclose the mortgage? A. When the taxes are 
not paid. 

Q. When the taxes , were not paid, you had a right 
to foreclose it-when they were not paid for how 
long? A. ].,or how long? 

Q. Yes.. A. For the time being, ,vhen ,ve seen 
18 there ,vas no pay1nent made. 

Q. How long did you have to wait before you 
. could foreclose? A. I don't kno,v how long. 

. Q. You don't know? A. I don't know. 
Q. You voted on the resolution, didn't you? A. 

I voted. 
Q. You had a discussion about it, didn't you? 

A. Yes. 
Q. Wasn't there anything said by anybody about 

20 the time having elapsed for the payment of the 
taxes? A. They were speaking-

1\fr. Morten: I object upon the ground that 
the minutes will be the best evidence of ,vhat 
took place. 

The Court: The minutes may not be co1n-
plete. Objection overruled. 

Q. What was the -discussion about the payment 
30 of taxes? A. Taxes are not paid, thirty days over·-

due, and taxes ' were not paid; so we decided to fore-
close that mortgage. 

Q. Did you know the payment of taxes ,vas thirty 
days overdue? A. I didn't know. 

Q. You did not know? A. At that thne I did 
not kno,v. Now I do kno,v. 

Q. Was there any other business transacted . at 
this meeting? A. No, sir. 

4:Q Q. It was: called for that purpose, ,vas it? A. 
Yes. 
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Louis Kcvnnengeiser. Oa,lled in Rebiittal. Cross. 

Q. When did you get notice of it? A. There 
,vasn't any notice. 

Q. How did you know to be there? A. Tele-
phoned one to the other. 

Q. When did you get the telephone mes'Sage? 
.A ... A couple of days before, a day or t,vo days 
before. 

Q. A couple of days or a day or two before you 
were notified to be there the first of July? ' A. Yes. 

Q. And pass a resolution foreclosing this mort-
gage? A. I believe it was the 30th of June my 
brother telephoned to me that the secretary called 
a meeting. 

Q. :F'or that purpose? A. F 'or that purpose, that 
we should foreclose. 

Q. Who "\Vas watching to see whether the taxes 
were paid within thirty days? ' A. The secretary. 

Q. 'The secretary wa~ watching that? A. Yes. 
Q. you never said anything to Mr. Ostroff or 

l\Ir. Cohn about paying these taxes, did you? A. 
Nothing was spoke about that. . 

Q. Never mentioned it? A. No, sir. 
Q. You just waited until the thirty days were 

up? A. I didn't wait. I was not waiting. I ·was 
notified I should come to the meeting. 

Q. you were ,vaiting to get a chance to foreclose 
this 111ortgage? 

l\fr. !Iorten: Objected to. 
The Court: Objection sustained. 

. Q. You wanted to get your 1noney as soon as you 
could? · A. No, sir. 

l\Ir. Morten: Objected to. 
The Court: Objection sustained. 
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Louis Kannengeiser. Galled in Rebuttal. Gross. 

Q. When was this time when you and Mr. Starr 
and your brother had a conference with Mr. Ostroff 
about some of the business relating to the garage--
what was the date of that? A. I don't remember 
the date. That was in the early part of January 
1926. ' 

Q. And where was that? A. At the garage. 
Q._ What was it about? - A. We shall straighten 

out 1n regard to the sprinkler system. 
Q. Are you sure it was in the early part of Jan-

uary? A. Yes. · " 
Q. And not the latter part of January? A. I 

am not sure about it. 
Q. It was in January, though? A. It was in 

January. 
Q. Who was there? A. Mr. Ostroff. 
Q. And ,vho else? A. That is all. 
Q. And you? A. And myself and Mr. Starr. 
Q. You never talked to Ostroff after that until 

the telephone conversation? A. No, sir. That 
was Cohn in l\,farch. I met Mr. O'ohn to straighten 
out that deal in the office in the month of March. 

Q. Whose office? A. In our office. 
Q. Nov;r, you remember taking an affidavit in this 

case, do you not-several of them, in fact? you 
remember signing some affidavits in this case? A. 
My own I signed. 

Q. I ·want to sho,v you one that you swore to on 
September 22, 1926, page 3, in which you say: 
''There was . a meeting attended by 1\1:r. Starr and 
Mr, Kannengeiser and myself representing the com-
plainant." Do you remember saying that .? A. 
~'Representing the complainant"? 

Q. Yes. A. There was a meeting when-in Sep• 
tember? 
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Louis Kannengeiser. Galled in Rebuttal. Cross. 

Q. This affidavit was taken in September. I am 
just referring to the date to identify the affidavit, 
because you have taken several in this case, but 
at this particular time, September 22, 1926, did 
you say that "there was a meeting attended by Mr. 
Starr and l\fr. Kannengeiser and myself represent-
ing the complainant"? A. We are always at meet-
ings together, all of us. 

Q. Ao, you were there on that occasion, repre-
senting the complainant? 

1\Ir. l\iforten: I object. It does not say so. 
The Court: Show him the affidavit. 

Q. ( Sho-wing witnes ,s) I call your attention to 
tha 1t affidavit. Read it and tell us whether in your 
recital about the telephone conversation- A. ( In-
terrupting) I am very sorry. 1 have no glasses 
with me. 

Q. Suppose you try? A. I cannot read very 
,vell. 

Q. You cannot read English? A. I do. 
Q. J)id you read this affidavit when you signed 

it? A. I did read part of it. 
Q. Do you remember this in paragraph six, page 

four: ~'July eighth or ninth, 1926, while I ·was at 
the office of Alexander Seclo-w, I was called on the 
telephone by the defendant, Albert Ostroff, who 
told me that he wanted to see 1ne ·with reference to 
some business of the company, meaning the com-
plain~nt corporation. I then told him that I could 
not do any business for the company and that every 
person interested in the company would have to 
be present. I then told him thati I would not be in 
th(_A rity again until the following week and that he 
could meet the persons interested in said company 

10 

20 

30 

40 



10 

20 

30 

40 

58 

Loitis Kannengeiser. Galled in Rebuttal. Cross. 

at the office of the company during the following 
week, but whether it was July 14th or not, I can-
not r-err1ember." Is there anything in this affidavit. 
about l\fr. Ostroff saying to you: "Why did you 
foreclose the mortgage?" 

~fr. Morten: I object. 
The Court: Objection sustained. 

Q. Did you say in this affidavit, or in any other 
affidavitJ or at any time, or in any paper in th ·is 
case, prior to your testimony here this morning, 
that Mr. Ostroff said anything to you about the 
foreclosure of the mortgage? 

1\:fr. Morten: I object upon the ground that 
it i8 irrelevant and immaterial. 

The Court: Objection overruled. 

.A. I-Ie did. 

BY THE COURT : 

. Q .. You. misunderstood the question. The ques-
tion 1s this: Mr. Melniker wants to know if vou 
ever said anywhere before today that Mr. Ost~off 
a_sked you: "What about the foreclosure? A. No, 
sir. 

Q. This is the first time, today, when you ever 
made that statement? 

The Court : I am going to assume, if he never 
said it before, this is the first time. 
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Louis Kannenqei.-;er. Called in Rebuttal. Gross. 

Q. ,,rill you tell us why, when you told Mr. Mor-
ten the facts ,vhich are set forth in these affidavits, 
in which vou refer to this telephone conversation 
and made "an affidavit about what was said between 
vou and Mr. Ostroff, why didn't you say then that 
Ostroff asked you : "Why did you foreclose the 
n1ortgage ?" 

Mr. Morten: I object. 
The Court: Objection overruled. 

A. Because the taxes were not paid and the water 
rent. 

BY THE COURT : 

Q. You have not got the question. You said, in 
answer to a question that Mr. Melniker asked you, . 
that you never said before today that Mr. Ostroff 
asked you what was the idea of f oreclo:sing the 
mortgage. You said you never had said so? A. 
No, sir. 

Q. Mr. Melnik er ,vants to know why you did 
not tell that to Mr. Morten before today? A. Why 
I didn't tell Mr. Morten? 

Q. Why you did not tell Mr. ~Iorten before to-
day that Ostroff had said: ""\'Vhat is the idea of 
foreclosing?" A. For not paying taxes i. 

Q. No. A. I cannot get it. 
Q. I will try again. You just testified th~t yo_u 

never said before today, in any pape.r filed Ill this 
case or to anyone else, I understood you to say, 
that' in this telephone conversation with Ostroff 
that vou had at Seclow's office, he said to you: 
"Wh;t is the idea of foreclosing?" You never said 
that in any affidavit or paper? A. No. 
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Louis Kannengeiser. Called in Rebuttal. Cross. 

Q. Or to anybody before? A. No. 
Q. Before today? A. No. 
Q. Mr. Melniker wants , to know why you did not 

tell that to Mr. Morten before ·today? A. Whv I 
didn't? I don't get it, because I was talking fr~m 
the time I began, to Mr. Morten. 

Q. Did you tell Mr. Morten that Ostroff had said 
to you in this conversation : "What is the idea of 
foreclosing?" A. Yes. 

BY l\IR. l\f.ELNIKER : 

Q. You did tell Mr. Morten? A I t ld M . o r. 
Morten. 

BY THE COURT : 

Q. When did you tell him that? A. When I had 
the conversation with Mr. Ostroff over the · tele-
phone, so Mr. Ostroff offered me the deposit-

Q. We do not want to go over that conversation 
again. You said you had that conversation with 
Ostroff about July 7th? A. Yes. 

Q. When did you tell Mr. Morten that you had 
this conversation with Ostroff? A. When I told 
l\fr. Morten this conversation? Now I get it. I 
told him the next week, in the early part, l\Ionday. 

Q. Somewhere around the 14th or 15th of July? 
A. Yes, something like that. 

Q. Did you tell Mr. Morten then that Mr. Ostroff 
had said to you over the telephone: "What is the . 
idea of this foreclosure ·?" A. Yes. 

BY l\{R, MEL NT.KER : 

Q. Do you know why it was not put in your affi.-
4.0 davit? -

I • 
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Louis Kannengeiser. Called in Rebuttal. Gross. 

·irr. Morten: I object. It is immaterial. 
The Court: Objection overruled. 

.A.. Why it was not put in? 

BY THE COURT : 

Q. What do you suppoS:e we are talking about? 
A. I don't know why. 

BY MR. MELNIKER : 

Q. You don't know why? A. No. 
Q. Let me . call your attention to page three of 

your affidavit. Did you say thi ,s: "It is true that 
during the telephone conversation between Ostroff 
and myself, while I was in the office of Mr. Seclow 
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as above stated, I did not tell him that the defend- 20 
ant had defaulted in the payment of taxes or water 
rents and that the complainant had elected to de-
clare a forfeiture of the mortgage by reason there-
of but this information was given to the defend-

' ant, Ostroff and Cohn, at the meeting held on July 
14, 1926." Do you re1nember saying that? A. I 
do not. 

Q. You do not remember that at all, do you? A. 
No, sir. 30 

Q. Do you remember n1eeting Mr. Ostroff on a 
• ? tube train? A. On a tube train. 

Q. You know what a tube train is? A. Exactly. 
Q. You know the Journal Square station in Jer-

sey City. Do you remember getting on that train 
at that station? A. I do not. 

· Q. You do not remember getting on the train at 
all? A. No, sir. 

Q. Never? A. I don't remember. 
40 
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-Louis Kannengeiser. Galled in Rebuttal. Cross. 

Q. You won't ,say that you did not? A. I don't 
remember. 

Q. What is your business? A. Real estate. 
. Q. Mortgages? A. Real estate; selling and buy-
ing. 

Q. You are also in the mortgage business, are 
you not? A. No, sir. 

J, O Q. Just buying and selling real estate? A. Yes, 
sir. 

20 

30 

Q. Do you place any mortgages? A. No, sir. 
Q. Never? A. Unless I sell the property I must 

take a mortgage back. 
Q. That is the only time? A. Yes. 
Q. You do not make a business of placing mort -

gages? A. No, sir. 
Q. Does your company? A. No, sir. 
Q. Does the K. S. S. Realty Company? A. No, 

sir. 
Q. Are you a licens ,ed broker? 

Mr. Morten: I object upon the ground that 
it is immaterial. 

The Court: Objection sustained. 
Mr. Melniker: I want to show that this man 

says he is in the real estate business. If he is 
not a licensed broker, it would have some ef-
fect upon his credibility. 

The Court: Objection sustained. 
Mr. Carpenter: I have no questions. 
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Albert Ostroff. Cetllcd in Reb -uttal. Direct. 

ALBERT OSTROFF, one of the defendants, already 
sworn as a witness ,on the part of the defense, re-
called in rebuttal and further examined as follows : 

DIRECT EXAMINATION BY MR. MELNIKER: 

Q. Was there anything said either by you or by 
Mr. Kannengeiser, on the occasion of the telephone 
conv,ersation of July 7th about any foreclosure? A. 
No. 

Q. Do you know anything about a foreclosure at 
that time? 

The Court: He has testified to that. 
No cross examination. 
Case closed. 
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Exhibit C-1. 

KNOV{ ALL MEN BY THESE PRESENTS: That WE 
DAVID KAESS and ANGELINE KAEss, his wife, of the 
City, County and State of N e,v York, are held and 
firmly bound unto K S S REALTY Co. INC., a cor-
poration of the State of New Jersey, in the penal 
sum of ONE HUNDRED AND FIFTY THOUSAND DOL-
LARS lawful money of the United States of America, 
to be paid to the !S'aid 

K S S REALTY Co. INc., a corporation as afore-
said, its successors, and assigns; For which pay-
ment well and truly to be made, we bind ourselves :, 
our and each of our heirs, executors, and admin-
istrators., jointly and severally, firmly by these pres'" 
ents. Sealed with our seals '. Dated the twenty-
ninth day -of December, One Thousand Nine Hun-
dred and twenty-five. 

The condition of the above obligation is. such 
that if the above bounden, David Kaess and An-
geline Kaess, his i wife, their heirs, executors or ad-
n1inistrators, shall well and truly pay, or cause to 
be paid, unto the above named 

K S S REALTY Co. INc., a corporation of the 
State of New Jersey, its succesors or assigns, the 
just and full sum of SEVENTY-FIVE THOUSAND DOL-
LARS ·which will be in the year One thousand Nine 
hundred and twenty-nine, or any time prior thereto 
at the option of the obligors with interest thereon 
from the date hereof, at the rate of six per centum 
per annum, payable quarterly on the first day of 
January, April, July and October in each year (the 
first interest being paid on April 1st, 1926) to-
gether with a payment on account of principal in 
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a sum of not les;s than $1250.00 quarterly with the 
first payment of principal being made on April 
1st, 1927, the whole principal sum . herein expressed 
becoming due as aforesaid; it being further pro-
vided that on and after the payment of any prin-
cipal sum interest shall be computed upon the bal-
ance of such principal sum then remaining unpaid, 
without any fraud or other delay, and if the said 
obligors shall carry out and perform _all the terms, 
covenantH and conditions , contained in the mort-
gage accompanying this ' bond, then the above obli-
gation to be void, otherwise to remain in full force 
and virtue. 

And it is hereby express ;ly agreed, that sihould 
any default be n1ade :iJn the payment of the s:aid 
interest, or installment or of any part thereof, on 
any day whereon the same is made payable as above 
expressed, or should any tax, a1sses-s1nent, water 
rent or other municipal or governmental rate, 
charge, imposition or lien be hereafter impo _sed or 
acquired upon the premises i described in the mort-
gage accompanying this bond, and become due and 
payable; and should the said interest or any part 
thereof or installment of principal or any part 
thereof ren1ain unpaid and in arrear for the space 
of thirty days, or said tax, as:s,esisment, water rent, 
,or other municipal or governmental rate, char~e, 
i1nposition or lien, or any or either of the~, remaJn 
unpaid and in arrear for the space of thirty days, 
then and from thenceforth, that is. to ,say, after the 
.lapse or expiration of either of the s:aid periods, 
,as the case may be, or upon default being made 
by the obligors in the performance of any of the 
terms covenants and conditions contained in the 
inort~age accompanying thi!si bond, the aforesaid 
principal sum of SEVENTY-FIVE THOUSAND DOI.LARS 
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,vith all arrearage of interest thereon shall at the 
t . ' ' op 10~ of the said K S S RliJALTY Co. INc., a cor-

poration of the State of New Jei:sey, or its legal 
representatives, become and be due and payable im--
mediately thereafter, although the period first 
above limited for the payment thereof may not then 
have expired, anything hereinbefore contained to 
the contrary thereof in anywise nohvithstanding. 

· · · · · · · · · · · · · · · . · .......... ( I~. S.) 

· · · · · · · · · · · · · · ·. · .......... (L. S.) 

Signed, sealed and delivered in the presence of 
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Exhibit C-2. 

RNo,v ALL 1\'IEN THAT WE, DAVID KAESS and AN-
GELINE KAEss, his wife, of the City, County anu 
State of N e,v York, hereinafter called the "Mort-
gagors" for securing the payment of the sum of $1. 
lawful 111011ey of the United ·States, duly paid by 
K S S REALTY Co. INc., a corporation of the State 
of New J er:sey, hereinafter called the "Mortgagee," 
at or before the ensealing and delivery of these 
})resents, and of other good and valuable consid-
erations, the receipt whereof is hereby acknowl-
edged, do hereby assign, grant, bargain and sell 
unto the Mortgagee, the said lease and lease-hold 
jnterest and agreement dated August 16, 1924, 
Jnade by and between Mary Winner, ,vido-,v, and 
Benjamin S. Gor lin, recorded in the Hudson Coun-
ty Register's office on the 4th day of September, 
1924, in Book 1539, page 218, ·wherein and ,vhereby 
the following described lands and prentlses were 
leased by the said Mary Winner to the said _ Ben-
jamin S. Gorlin, namely: 

ALL THAT tract, plot, piece or parcel of land and 
premises, situate, lying and being in Jersey City, 
N. ,T., designated, bounded and described as fol-
lo,vs:: 

Beginning at the intersection of the Northeast-
erly line of Montgomery Street and the division 
line bet,veen plots 18 and 19 Block 1832 as shown 
on Fowlers Official Assessment l\{ap of 1894 ,vhich 
point -is also distant Three hundred ten and twenty-
t,vo hundredths ( 310.22) feet 1neasured Northwest-
erly along the said Northeasterly line of Montgom-
ery Street from the interg;ection of the same with 
the North·westerly line of Bergen Avenue as shown 
on Map of proposed widening of Bergen Avenue 
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between Montgomery Street and Bergen Square 
dated June 9, 1922. Thence (1) running North-
easterly along the said division line between plots 
18 and 19 Block 1832 Fowlers Official Assessn1eiit 
Map of_ 18~4 One hundred eighty-four (184) feet 
to a point 1n the rear line of Plot 19 Block 1832 
Fowlers Official Assessment Map of 1894 thence 
( 2) running Southeasterly along the rea; line of' 
Plot 19 Block 1832 Fowlers 1 Official Assessment 
lVIi:p of 1894, Ninety-seven and eighty hundredths 
( 1.8~) feet to an angle point, thence ( 3) still run-

ning 1'.111 a Southeasterly direction and along the 
rear line of Plot ,20 Block 1832 Fowlers Official 
Ass:es:sment Map of 1894, Two and twentv-nine hun-
~redths ( 2.29) feet to a point; thence ( 4) running 
1-0outhwesterly parallel with the course first run 
~ne hundred ninety-two and fifty hundredths 
(_192.50) feet to a point in the said Northeasterly 
bne of Montgomery Street, thence (5) running 
Northwesterly along the said Northeasterly line of 
Montgomery Street, one hundred and twelve hun-
dredths (100.12) feet to the point or place of be-
ginning. 

Being known as parts of Plots 19 and 20 Block 
18~2 Fowlers Official Assessm.ent Map of 1894, 
":'h1ch said lease, and lease-hold interes,t ,, was as-
signed by the said Benjamin S. Gorlin, ·to Jacob 
Starr et als by assignment dated October 14 1924 
recorded in said regi 1ster's office in book 1542 of 
deeds for said county, on pages 550 &c, assigned by 
:Jacob Star_r et a.ls to the K S S Realty Co. Inc., 
,l corporation as aforesaid, by assignment dated 
November 14, 1924, recorded in book 15·56 of deed 
f 'd s or sa1 county, on pages - 617 &c, and this dav as-
signed by the K S S Realty Co. Inc., a corpor~tion 
a~ aforesaid, to the said David Kaess.; together 
with all rights, privileges, options and benefit~ men-
tioned in said lease. 

' ' 
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To HA VE AND TO HOLD the same to the MORTGAGEE 
its successors and assigns : forever. 

A.ND the said Mortgagors for themselves and their 
heirs, executors and administrators, the said lease, 
and the said rights, privileges, options and bene-
fits thereof, in the quiet and peaceable possession 
of the mortgage, its legal representatives and as-
signs, against every person whomsoever will WAR-
RANT and forever DE]"'E'ND. 

PR0VEDED AL"\YAYS and these presents are upon 
the express : condition, that if the Mortgagors, their 
heirs, executors, or ad1nind.strators will well and 
truly pay unto the ~f.ortgagee, its succes 1sors and as-
signs the Slllll of SEVENTY-FIVE THOUSAND DOLLARS 
on the eighteenth day of August, which will be in 
the year Nineteen hundred and twenty-nine, or any 
time prior thereto at the option of the mortgagors, 
·with interest thereon fron1 the date hereof, at the 
rate of six per centum per annum, payable quarterly 
on the first day of January, April, July and October 
in each year ( the first interest being pa1d on April 
1st, 1926) together with a payment on account of 
principal in a sum of not less than $1250.00 quar-
terly with the first payment of principal being made 
on April 1st, 1927, the whole principal sum herein 
expressed becoming due as aforesaid; it being fur-
ther provided that on and after the payment of any 
principal sum interest shall be computed upon the 
balance of such principal sum then remaining un-
paid,. and upon the payment of the principal and in-
terest as herein 'provided, these presents shall cease, 
determine and be v,oid. 

AND PROVIDED FURTHER. that the exercise by the 
Mortgagors of any of the rights, privileges, benefits 
or options, prior to the payment of the said .sum of 
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SEVENTY-FIVE THOUS.AND DOLLARS and accrued in-
terest, will enure to the benefit of the Mortgagee, 
its successors and assigns., and the same are to be 
considered as assigned, transferred and conveyed by 
this Instrument. 

AND PROVIDED FURTHER that should the right ,or 
rights of the said David Kaess and Angeline I{aes:s, 
his wife, or either of the1n, in the said lease, or lease-
hold interest, be levied upon under any judgment or 
attachment, or in any legal proceedings, that there-
upon, thi ,s assignment and conveyances shall be and _ 
become absolute in the Mortgagee, its successoi~s 
and assigns. 

AND PROVIDED FUR':tiHER "that upon the n1ortgag-
ors·, their heirs, adn1inistrators or assigns, exercis-
ing the option contained in the lease aforesaid and 
taking a deed for the said property, and negotiating 
and obtaining a mortgage loan thereon, the prin-
cipal sum thereof shall be apportioned as follows •: 
the sum of Forty-Thousand Dollars as purchase 
money for the sale of the land; an allo1vance not 
to exceed Five Thousand Dollars for incidental ex-
penses thereto, and the balance to be paid to the 
said n1ortgagee its ,successorS' and assigns and cred-
ited upon the balance then due upon this mortgage, 
,vhereupon the mortgagors shall execute and de-
liver to the mortgagee, its successors and assigns a 
second mortgage, the principal sum of which shall 
be the balance due on this 1nortgage aft.er deducting 
the payment provided for above out of the principal 
sun1 of the n1ortgage obtained by the inortgagor ,s at 
the tin1e ·when deed is obtained as af.oresaid; said 
second n1ortgage shall run for a period of two and 
one half years fro1n the date of execution and de-
livery, to bear interest at the rate of six per centum 
per annuin payable quarterly together with an in-
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stalhnent of not less than $1250.00 on account of 
the principal sum therein expressed, and shall o~n-
tain the usual full covenant, tax, interest and In-
surance clauses". 

A.ND PROVIDED FURTHER that should the mortgage 
that is 1 to be negotiated and obtained at the thne 
·when the deed is received as hereinbefore men-
tioned, becon1e due and payable and the pay~1ent of 
its principal demand, the said n1ortgagee its .suc-
cessors and assigns, hereby agree to 1subrogate the 
second mortgage to be given to it as: hereinbef~ ,re 
provided to any &ther first mortgage in the lll~e 
principal sum that inay be procured by the ~aid 
inortgagors, their heirs, adn1inistrators or assigns 
in the place and stead of such called mortgage. 

AND PROVIDED FURTHER, that upon the institution 
of any proceedings to f oreclos.e this mortgage the 
said n1ortgagors, their heirs, administrators and ~s-
signs, do hereby each and severally agree to waive 
any right that they or either of them n1a! have 
against the i_mmediate appointn1ent •Of a receiver by 
a court of competent jurisdition. 

AND PROVIDED FURTHER, that the whole of ~he 
principal stun herein expressed shall at the option 
of the holder ,of this : ·mortgage become due af~er 
default "in the payment of any installment of prin-
cipal or interest for thirty days, or after default 
in the payment of any tax, water rate ?r asses 'sn1~nt 
for thirty davs or in default in keeping the build-
. . .,red .,again§t loss by fire for the benefit of ings insu · · · t 
and to the satisfaction of the Mortgagee, I s, suc-
cessors and assigns. 

AND PROVIDED FURTHER that the M:ortgagee, its 
succei;;sors and assigns shall have the right ,vhich i,s 
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hereby e~pressly, reserved and given to it, to pay 
to the said Mary Winner or to her heirs executors 
administrators or as,signs, any sun1 of ~oney tha£ 
may be due to her or them, under the terms of the 
said leas-e immediately on or after any default with 
respect to the making o:f such payment by the M'ort-
gag,ors1; and that such payment by it or them, shall 
not be held to b,e a waiver of such default on the 

10 p~rt of the mortgagors, nor shall they receive any 
rights because or any such payment, and any such 
default may be taken advantage of by the Mort-
gagee, its successors or assigns, not,vithstanding 
any such payment made by the Mortgagee or "its 
successors, or assigns. 

IN WITNESS WHEREOF, the said Mortgagors have 
hereunto set their hands and s:eals the twenty-ninth 
day of December, in the year of our Lord One thou-

20 sand nine hundred and twenty-five. 

30 
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Signed, sealed and delivered 
in the presence of 

HIDNRY J. MELOSH. 

DAVID MESS (L.S.) 
ANGELA KAESS (L.S.) 

/ 
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STATE OF NEvV JERSEY, ( " "' . 
COUNTY OF l-IUDSON, r:,.:i .. 

Be it ren1embered that on this 13th day of De-
cember, in the year of our Lord One thousand nine 
hundred and twenty-five, before me, the subscriber, 
a Master in Chancery of New Jersey, personally 
appeared DAVID KAESS and ANGELINE KAESS, his 
wife, who, I am satisfied are the mortgagors men-
tioned in the within Instrument, to whom I first 
made known the contents thereof, and thereupon 
they acknowledged that, they .signed, sealed and 
delivered the sa:rp.e as their voluntary act and deed, 
for the uses and purposes therein expressed. 

HENRY J. MELOSH, 
Master in Chancery of Ne,v Jersey. 

Rec. Dec. 31, 1925. 

.(9'199): 
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Exhibit D-1. 

HUDSON COUNTY BOARD OF TAXATION 

Philip McGovern, Pres. 
Clarence T. Van Deren 
John E. Jacobson 

Albert Ostroff, 
1204 Boulevard, 

Bayonne, N. J. 

2387 

Court I-louse 
Jersey City, N. J. 

Aug. 9, 1926. 

Your appeal has been considered by this Board 
and the valuation of your property has been 

Affirn1.ed as Assessed 

Taxing District-Jersey City Block 1832 Lot 19 

Apply to your collector for correction of Tax Bill. 

Jos. P. McLEAN, 
Secretary. 



New Jersey 
Court of Errors and Appeals 

K. S. S. REALTY COMPANY, INC., 
Complainant-Appellee, 

vs. 

ALBERT OSTROFF, et als, 
Defendants-Appellants. 

Appeal from 
Court of 
Chancery. 

BRIEF FOR 
DEFENDANTS-AP IPELLANTS. 

Statement. of Fact .s. 
The complainant filed its bill to foreclose a mort-

gage for $75,000.00 on a leasehold of a garage in 
Jersey City. The 1nortgage is dated December 29, 
1925, and is payable August 18, 1929, with an op-
tion to the mortgagor~s to extend it for a further 
period of two and one-half years, making an aggre-
gate term of upwards ; of six years . . 

The mortgage provides for the payment of quar-
terly installments 1 of $1250.00 on account of prin-
cipal to be paid on the first days of January, April, 
July and October of each year. The ·April install-
ment was paid, and the subsequent installments 
,vere tendered and refused. The 1nortgag-e pro-
vides that the whole principal sum shall, at the 
option of the mortgagee, become due after default 
in payment of any installn1ent of principal or in-
terest for thirty days, or after default in payment 
of any tax, water rent or assessment for thirty 
days. 
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~l.1he bill of co1nplaint alleges that the taxes for 
~he period fron1 Jnnuary 1 to July 1, 1926, amount-
ing to $1,495,07 becarr1e due on June 1 1926 and 
that a water bill of $35.64 becan1e due ~n lVI~y 25, 
1926; and that said sums remained unpaid for n10:re 
than thirty days, and that complainant has · elected 
that the ,vhole principal su1n shall be now due. 
The defendants ·admit the non-payn1ent of these 
iten~s, but say that they were induced not to pay 
the~e taxes and ,vater rents ,vithin such thirty day 
period by Louis Kanengeiser, the authoriezd agent 
of the co1nplainant corporation. · Defendants als ·o 
say_ that the con1plainari.t's exercise ·· of it-s aileg(-~d-
option to declare a forfeiture was premature and 
void. 

On or about June 11, 1926, ,vi thin the thirtv dav 
period after ~aid taxes became due, the defendant

0

s 
exhibited to the said Louis Kanengeiser said tax 
and ·water bills, and di.s,cussed ,vith said Kanen-
geiser the advisability of taking an appeal from 
the as,sessn1ent for taxes, to the I-Iudson Countv 
Board of ~raxation, with the vie,v of reducing th~ 
assessed valuation of the property and, consequent-
l;v, the a1nount of taxes. The said Kanengeiser 
advised defendants to take such appeal, and they 
thereupon filed notice of appeal. 

The defendants asked said Kanengeiser whether 
they should pay the taxes immediately or wait until · 
the ter1nination of said appeal by the Hudson 
County Board of Taxation. Said Kanengeiser told · 
defendants not to pay the taxes until the appeal 

· ,vas determined, and said that the complainant 
·would ,vaive the payment of said taxes ,vithin the 
thirty day period provided in said mortgage. 

At the time ·when the defendants exhibited said 
tax bill to said Kanengeiser on June 11. as afore-
said, the defendants also sho,ved to said Kanen-
geiser the said ·water bill and asked hiin whether 
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they should pay it at that tiine, or wait until they 
paid the tax bill. Said Kanengeiser told defend-
ants to pay both tax and water bills tog .ether, after 
determination of the appeal by the Hudson County 
Board of Taxation. 

After this conversation of June 11 between s.aid 
Kanengeiser and the defendants, in which the said 
Kanengeiser told defendants that they need not pay 
the taxes until after the determination of said ap-
peal, the secretary of the complainant corporati~n 
was watching to see ·whether the taxes were paid 
before July 1 ( p. 55, 1. 19). 

A day or two before July 1 ( p. 55, 1. 7) Louis · 
Kanengeiser "ra.s notified by hiS: brother that the 
secretarv had called a special meeting for July l, 
for the .,purpose of foreclosing this mortgage ( ~-
55, 11. 10-18). The "n1eeting" was held by Louis 
ICaneno·eiser and the secretary at noon tim ,e) July 1 
(p. g{§' 1. 30). No other business was transacted 
at this "meeting". 

The bill to foreclose was filed on July 3, 1926, 
being six n1onths and five days after the execution 
of this $75,000.00 mortgage, which had s1ix years 
to run. 

T'he defendants admit that the taxes became a 
lien on June 1, 1926; but say that the thir~y d~y 
period during which said taxes could be paid did 
not expire until July 1 at midnight. Ther€f~re, 
the complainant's pretended exercise at ~001u time 
on July 1. of its option to declare · a forfeiture was 
prematnr~ and void. Defendants deny that the 
water bill became a lien on May 25, 1926· 

The learned Vice Chancellor has found t~at the 
water bill ·was not a lien upon the_ prer~nses on 
May 25_ Therefore, the only questions involved 
in this appeal are: First: W~et ,her such conduct 

th art of Louis1 Kanenge1ser precluded com-on e p · : . 
1 · t from foreclosing said mortgage for failure p a1nan . . 
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to pay the taxes for thirty days after thev be-
came due, the defendants having relied vupon 
K . , anenge1ser s agreement to ,vaive payment of said 
taxes until the determination by the Hudson 
County Board of Taxation of the appeal ,vhich said 
Kanengeiser advised the defendants to take. Sec-
ond : \Vhether on July 1st at noon time the com-
plainant could _, and did, legally exercise its option 
to foreclose this 1nortgage for non-payment of taxes 
,vhich ,,,ere not in default until July 1 at 1nidn(qht. 

POINT I. 

Payment of the taxes within thirty 
days after they beca:rne due was waived 
by agreement . made within th .e said 
thirty day period. 

On June 1, 1926, the defendant Ostroff ·went to 
the city hall and obtained the tax and water bills 
( p. 32, l. 25 to p. 33, 1. 2) . He considered the as-
sessed valuation too high (p. 33, I. .3); and subse-
quently took up the matter ,vith Louis Kanengeiser, 
,vho was the vice president of the con1plainant and 
managed its affairs, and told Kanengeiser the de-
fendants ,vere about to appeal fro1n the assessment 
(p. 33, I. 8). This conversation ,vith Kanengeiser 
took place on June 11, 1926 {p. 33, l. 18; p. 39, n. 
13-20). 

The defendant Ostroff asked Kanengeiser whether 
the complainant would waive the thirty day pe1·iod 
provided in the mortgage for the pay1nent of the 
taxes, as defendants ,vere about to appeal-and 
it "rould take a few weeks until the appeal was 
deter1nined. The defendants asked Kanengeiser if 
he had any objection to the payment of the taxes at 
the tiine when the "reply" fro1n the appeal was due. 
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Kanengeiser said that the complainant corporation 
would not have any objection at all, and that they 
would not stand in the way of the appeal, and he 
told Ostroff to "Go right to it" (p. 33, 11. 30-40). 
Ostroff had the water bill with him at the time, 
and showed this bill to Eanengeiser, and asked 
whether he should pay the water bill at that time. 
I{anengeiser answered "It don't make any differ-
ence; just wait. When you pay the other, pay all 
of them at the sarne time" (p. 34, 11. 1-15). 

After this conversation of June 11, 1926, and on 
June 14, the defendants filed notice of appeal from 
the assess1nent for taxes to the Hudson County 
Board of Taxation ( p. 38, 11. 12-18) . 'The appeal 
,vas not decided until August 9, 19·26, which was 
after the foreclosure procee.dings ,vere instituted 
( p. 38, II. 19-29. 'See Exhibit Dl printed at end of 
State of the Case ·). 

The defendant Cohn was present on June 11, at 
the conversation between the defendant Ostroff and 
the said Kanengeiser ( p. 39, II. 13-18). _Cohn and 
Ostroff went together to see Mr. Kanengeiser ( p. 
30, 1. 25). 

Ostroff told Kanengeiser that the taxes were a 
little too high, and Kanengeiser ans~rered that they 
were (p. 39, 1. 38). Kanangeiser told Ostroff to 
take an appeal ( p. 40, l. 2) . Ostroff asked Kanen-
g,eiser whether there would be any objection to the 
non-p,aynrent of the. taxes within the thirty day per-
iod, and Ka ,nengeiser ans,vered : "Why no ; I a1n 
not as little as that. You go right ahead arid make 
y9ur appeal" (p. 40, 11. 4-8). 

Kanengeiser told Ostroff to pay the tax and water 
bills together (p. 40, I. 10). Kanengeiser told Os-
troff that everything is all right, and said: "We 
are not small people about paying to the minute 
and making any complaints" (p. 40, ll. 13-16). 
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There was no cross-examination of either of the 
defendants Ostroff or Cohn, and no attempt ·what-
ever ·was made to impeach their testiinony. 

The only evidence introduced by the co1nplainant 
to contradict this testimony of the defendants Os-
troff and Cohn ·was the categorical denial of Louis 
Kanengeiser (p. 49, 11. 25-40), his entire testjmony 
in this respect consisting of the " rorcls "Never" 
and "No sir." 

On cross-exan1ination, Kanengeiser ,va s shcrwn to 
be utterly un-worthy of belief. He testified that on 
July 7, Ostroff telephoned to him and said "What's 
the idea of foreclosing that mortgage" ( p. 50; 11. 
16-18; p. 52, 1. 13). The date of that conversation 
was July 7, (p. 50, l. 25; p. 151, 11. 21-40). 

The fact is that .the subpoenas were dated July 
9-two days after this conversation. Ostroff was 
not served --with this subpoena until July 12; and 
prior to that tin1e he had no knowledge or intima-
tion that there was a foreclosure proceeding pend-
ing ( p. 35, 1. 38 to p. 36, I. 12). · Ostroff testified 
that nothing ·was said by either him or Ka.nengeiser 
about any foreclosure on the 00casion of the te]e-
phone conversation of July '7, (p. 63, 11. 9-12). 

In his affidavit filed in this ec1,se, verified Sept. 
22, 1926, in referring to the conversation ,vith Os-
troff over the telephone on July 7, Kanengeiser did 
not say anything about Ostroff having said "'Vhy 
did you foreclose the mortgage?" (p. 57, I. 27). 
Kanengeiser said he never said to anybody before 
the day of the trial that O-stroff asked him "What 
about the foreclosure?" ( p. 58, 1. 30 ;· p. 60, 11. 1-2). 
,iVhen asked why he did not tell his soli<~itor, l\,fr. 
~Iorten, about this matter, he finaJly said he· tolrl 
Mr. Morten around July 14 or 15-that Ostroff said 
"vVhat's the idea of this foreclosure?" ( p. 60, 11. 
31-35). Kanen.geiser does not know· ,vhy it ,--vas 
not put in hjs affidavi t (p. 60, 1. 40 top . (il,]. 1'5). 
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When Kanengeiser's attention was called to page 
three of his affidavit, in whtch he said that during 
the telephone conversation with Ostroff on July 7, 
he did ·not tell Ostroff about the foreclosure but 
that this information was given to Ostroff and Cohn 
on July 14) Eanengeiser said be did not remember 
saying that, and that he cou1d not remember that 
at all (p . 61, 11. 15-29). He does not even re1:ie~-
ber ,vhether he ever met Ostroff on a t ube train 1n 
Jerse:y1 City (p. 61, I. 31 top. 62, 1. 2). 

Kanengeiser said that on July 1, at noon tim.e, 
he decided to foreclose this mortgage for non-pay-
ment of taxes and water rents ( p. 53, 11. 12-18) . 
Asked when the taxe8 were supposed to be paid, he 
answered : "I don't remember now" ( p. 53, I. 38) . 
He did not know how long he had to ·wai t before 
he could foreclose for non-payment of taxe s (p. 54, 
11. 4-13); although he said there was a discussion 
about that, and .that he voted on a resolution to 
foreclose for non-payn1ent of taxes (p. 54, 11. 15-
18). At that time he did not know th3:t payn1ent 
of taxes was thirty days overdue ( p. 54, 11. 35-36), 
although he says that there was a speci al meeting 
called for the purpose . oif declaring a forfeiture for 
non-papment of these taxes for thirty days (p. 5·4, 
II. 38-40). 

Manifestly, Kanengeiser told an untruth when he 
testified that Ostroff said anything to hirn on July 7 
over the telephone about the foreclosure of this 
mor .tgage. Consequently, it is a fair conclusion 
that if he testified falsely in this resp~ct, he would 
also falsify in respect to the agreement to waive 
payment of the taxes within the thirty d~y period. 

In contrast with this untruthful testimony of 
:Kianengeiser-the · complainant's only ,vitness-is 
the fact · that the testimony of the three witnesses 
for the defendant was not discredited in any par-
ticular. 
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The defendant Franks Centre Garag(~, lnc. to·ok 
possession of this , garage on }\,fay 1, 1926 ( p. 41, I. 
17) , under an agreement to take title ( p. 45, 1. 30) . 
'Title ,vas actually ta .ken about Ju1y 3, 1926 ( p. 
41, 1. 2·6) . The officers of the co111plainant knevv 
that the Franks Centre Garage, Inc. ,vas in pos-
session under a contra ct to purchase (p. 42, 1. 20). 
Samuel Kanengejser ,vaR there -abont thP nddd1e of 
May, 1926 (p. 42, 1. 34), and I-Iarry Starr ,va~ in 
the garage in June (p. 43, 11. 1-18). lVlr. I{anen-
geiser figured out ho"r n1uch profit the defendants 
,vere alleged to have made on the deal (p. 44, 1. 
la), and said that it ,vn s too mneh, and that . U1e 
defen .dants ·were not entitled to it ( p. 44, 1. 15). 

Feeling that upon the sale of the premises to the 
F 1ranks Centre Garage, Inc., the defendants had 
made a greater profit than they ,vere entitled to, 
the complainants deliberately set about to find 
means by which they ,could get from the defendants 
some of this alleged profit. The foreclosure of this 
$75,000.00 1n.ortgage ·was the only way by ,vhich 
this cou·ld be accomplished. 'The ,vhole company 
spoke about a foreclosure ( p. 52, 11. 36-40). If 
this 1nortgage could be foreclosed, the con1plainant 
,vould get back the property ,vhich had been sold 
just six months before for $140,000.00; or con1-
plainant could get the $75,000.00 in cash imn1ediate-
ly, although this an1ount ,vas not payable for about 
6 years. 

When the defendants spoke to Kanengeiser on 
June 11, about appealing fro111 the taxes, Kanen-
geiser iinrnediately sa,v the opportunity for ,vhich 
the complainant had been waiting. He advised 
the defendants to take an appeal fron1 the taxes, 
and told them that the taxes for the :first half of 
1926 need not be paid until the appeal was deter-
n1ined. I-Ie ,vas in the real estate business ( p. 62, 
1. 3), and kne,v that the appea I ,,rould not be de-
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cided by the County Board in the ordinary course 
of business until after July 1-at which time the 
thirty day period for the payment of taxes would 
have expired. Kanengeiser having thus lulled the 
defendants into a sense -of s:ecurity by stating that 
no advantage would be taken of the failure to pay 
the taxes within the thirty days period, the secre-
tary of the complainant was charged with the duty 
of watching to see whether the taxes were paid 
within the thirty day period (p. 55, 11. 19-21). 

The thirty day period for the payment of taxes 
did not expire until July 1 at midnight. Had there 
been no agreement made between the defendants 
and Kanengeiser, ,vaiving the payment of the taxes 
within the thirty day period, the secretary could 
not possibly have known until after July 1 whether 
the defendants had paid these taxes within such 
thirty day period. Yet Kanengeiser swears (p. 5i5, 
11. 7-11) that "A couple of days, or a day or two 
before" July 1, he received a telephone message to 
be present at noon time on July 1 ( p. 53, 1. 13) for 
the purpose of declaring the mortgage forfeited 
for non-payment of the taxes due June 1. 'The 
defendants had untiLmidnight of July 1, to pay 
these taxes, yet at noon time on July 1, Kanen-
geiser and the secretary of the complainant held a 
"meeting" and decided to foreclose the n1ortgage 
for non-pay1nent of the taxes (p. 53, 1. 30) • 

How could Kanengeiser and the secretary of the 
company anticipate that the taxes would not be 
paid before midnight of July 1, unless Kanen-
geiser had told the defendants that the _taxes: nee_d 
not be paid until the appeal was ~eterm1ned? T·h1s 
proves conclusively that K~nenge1ser ,vas not tell-
ing the truth when he said that he never spoke 
to the defendants about paym •ent of the taxes before 
the bill of ~om plaint was filed ( p. 49, 1. 35). The 
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bill ,vas filed Jnly 3 and not June 3) as stated in the 
last line on page 49. 

Th-e defendant Ostroff -was in the real estate busi-
ness ( p. 30, 11. 15-20). Therefore, he knew the 
difficulty and tremendous expense involved in pro-
curing a new $75,000.00 mortgage upon a leasehold, 
to run for six years. Unless ICanengeiser had told 
him the payment of the taxes would be ,vaived 
until the appeal ·was. decided by the Hudson County 
Board of Taxation, Ostroff ,vould certainly not 
have defaulted in the pay1nent of the taxes an1ount-
ing to $1495.07, when he kne,v that such default 
wold result in a foreclosure of this large mortgage. 

There can be no doubt whatever that I{anengeiser 
told the defendants that the taxes need not be paid 
until the determination of the appeal by the Hudson 
County Board of Taxation. 

Not only is a forfeiture abhorent to equity, but 
the courts of equity have stated and reiterated that 
no forfeiture will be enforced if occasioned by the 
act of the party seeking to enforce it. 

De Groot vs. M cCotter) 19 Equity :531; 
Davis vs. Sa ,lem County Mutital Fire ln8. 

Co.) 85 Equity 324; 
N ettYurk Trunk Oomipany vs. Clark) 94 

Equity 79. _ 

The latter case refers to decisions in other States 
which have gone so far as: to relieve a 1nortgagor 
from the effect of a -forfeiture for failure to pay 

_ the taxes, \Y here the taxes ,vere paid even after 
suit ,vas co1nn1enced, thereby restoring the Recurity. 

In De Groot vs. M cCotter) 19 Equity 531, the 
Court of Errors and Appe-al said ( at p. 583) : 

"* * * On the other hand, if the default or 
omission to pay the interest within thirty da~rl-l 
after it became due, was the result of honest 
1nistake or misapprehension, into which the 
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defendant was led by the acts or declarations 
of the complainant, a court of equity will not, 
under such circumstances, hold the failure to 
pay, a forfeiture of the credit. If the complain-
ant failed to call at the time and place a.p-
pointed for payment of hi,s. interest, and by rea-
son of such failure the defendant was not able 
to make payment within the precise time fixed, 
equity will not consider the defendant as in 
default. He has · an excuse for non-payment, 
which ·will, in a court of equity, be regarded as 
valid, though by the condition of the bond 
time is of the essence of the contract. In the 
case before us, a court of equity will, contrary 
to the general rule, enforce a forfeiture if in-
curred, yet there must have been a 'default', 
according to the meaning of that term as used 
in the condition of the bond. If the co111plain-
ant has given further day of payment, or in 
any other way waived the payment, according 
to the letter of the bond, the default contem-
plated and provided against has not happened. 
In the case of Albert v. Grosvenor Investment 
Co., 3 La,v Rep. ( Court o.f Queen's Bench) 
123, it wa.s held at law, that there had been 
no default in payment of a mortgage, similar 
to that now in question, where an extension of 
time of payment had been given by parol. The 
Chief Justice in his 1 opinion in that case says : 
'I see nothing which goes to show that, if by 
the consent of the person who is to receive pay-
ment the time of payment is extended, the 
on1iRsion to pay within the time specified must 
be a "default" ·within the meaning of the word 
in the bill of sale; and it would be n1onstrous 
to hold that it was a default, for the n1ortgagee 
mio-ht always . lead the mortgagor into a snare 
bv ~onsentiii.o- that the tin1e for payment should 
b~ extended/'and then coming down upon him 
by ins ,isting that there had been a default.' -

· "It is: not now necessary to determine 
whether the agreement by parol can be admitted 
to change the legal effect and operation of the 
writing under seal. The question here is, 
whether the default has happened, if the omis~ 

• 
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sion to pay ,vas caused by the defendant's rt· 
Hance in good faith on the parol agreen1ent. ] 
cannot see ho,v the complain.ant can conscien • 
tiously insist on a forfeiture, when all the de-
f endan.t did, or rather on1i tted to do-, ·was in 
pursuance of a previous agreement bebYeen 
him and the complainant. •x• ~-=· ¾.-" 

In Davis vs. Salem County JJ!liitilal Fire Ins. Co.) 
85 Equity 324, the follo,ving language is used ( see 
p. 327) : 

"The question of ,vaiver of a. contractual 
right of forfeiture by reason of the conduct or 
course of dealing of the party enjovino- the 
r~ght given rise to a gteat diversity of 
vie,vs 1n insurance cases. Many cases ,vill be 
found collected in 2 lVIay Ins. 358, 361, 363, and 
19 Cyc. 789, 801. The rule is stated in 19 
Cyc. 789, as follows: 

'It may be stated as a general rule, that 
the insurer is deemed to have ,vaived the per-
formance of conditions precedent or subse-
quent ·when in good conscience he ought not 
to he ~e~rd to assert the1n, as when by rea-
son of h1s conduct he has led the insured to 
believe that they ,vould not be insisted upon.' 
"The rule thus broadly stated may perhaps 

'be doubted ,vhen applied to acts or conduct 
contemporaneous with the execution of the con-
tract; but cannot be doubted as a sound prin-
cipal of equity ·when applied to future acts. 

"Some,vhat analogous situations have arisen 
in this state in mortgage foreclosures in cases 
in ,vhich the condition of the bond authorized 
the 1nortgagee to declare the ,vhole debt due 
by reason of a default in the payment of an 
interest installment. These provisions are 
treated as stipulations for a period of credit 
on condition of prompt interest pay1nent, 
rather than as clauses of forfeiture ( Spring v. 
],isk, 21 N. J. Eq. 175, 178; Bergman v. For-
tescue, 7 4 N. J. Eq. 266, 269), but our court of 
errors and appeals has held that if the default 
or omjRsion to pay interest ,vithin the tilne 
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specified was the result of honest mistake or 
misapprehension, into which the mortgagor 
was led by the acts or declarations of the mort-
gagee, a court of equity will not, under , such 
circumstances:, hold the failure to pay opera-
tive a.s a forfeiture of the future credit. De-
Groot v. Mccotter, 19 N. J. Eq. 531." 

POINT I,I. 

In , exten .ding the time for the pay-
ment of the t ,axes, complai'nant's agent 
Kanengeiser acted within the scope ,of 
his authority. 

The complainant, the K. S. S. Realty Company, 
Inc., was a close corporation. It consisted of Harry 
Starr, President; Louis Kanengeiser, vice presi-
dent; Mr. Silvern1an, secretary, and Samuel Kanen-
geiser, treasurer ( p. 50, 1. 38 td p. 51, 1. 1). 

Louis Kanenueiser is in the real estate business ::, 

(p. 62, I. 3). He is the oldest member of the com-
plainant co1·poration ( p. 4 7, 1. 15). Therefore, it 
is only natural that the complainant corporation 
( ·which, as its name indicates, is engaged in the real 
estate business) should allow him to manage and 
direct its affairs. In fact, the other officers of 
the complainant corporation were actually present 
in court at the hearing (p. 31, 1. 5), but they took 
no part in the proceeding. None of then1 was even 
called as a witness to prove that Louis Kanengeiser 
had no authority to represent the complainant cor-
poration, and to manage its affairs, and to waive 
the payment of the taxes. . 

There is no evidence that the complainant cor-
poration had any directors. There is, no . evidence 
that the corporation ever held any meetings-ex-
cept upon the one occasion at noon time on July 1, 



when the secretary and Louis Kanengeiser held a 
"111eeting·" at which they decided to foreclose this 
mortgage ( p. 53, 1. 28) . This "meeting" was called 
for the sole purpose of foreclosing the 111ortgage, 
and no other business was transacted at this ' 'n1eet-
ing" ( p. 54, 11. 38-40) . No notice was given of 
this "n1eeting" ( p. 55, 1. 1). Kanengeiser's brother 
telephoned hin1, saying that the secretary had called 
a n1eeting ( p. 55, 1. 15) . 'l1'here is no evidence that 
anybody, except Louis Kanengeiser and the sec-
retary, attended this "meeting". 

There is no evidence that the complainant cor-
poration kept any minutes. • 

The corporation had no by-la-ws. which defu1ed 
the authority and duties of its vice president, Louis 
Kanengeiser_ Kanengei'Ser -was allowed to manage 
the affairs of the corporation and to direct and con-
trol the business of the company. Kanengeiser rep-
resented the complainant in all of the bus,iness deal-
ings between defendants and complainant corpora-
tion. 

The garage business on the mortgaged pren1ises 
,vas purchased by the defendants from David I{a.ess 
on the same day that Kaess purchased it fro1n com-
plainant ( p. 31, 11. 12-18). 

The co1nplainant had pron1ised to install a proper 
sprinkler system, but had not done so at the time 
the defendants purchased the garage ( p. 31, 1. 35) . 
On the day after the defendants purchased the gar-
age, the Building Department served a notice that 
the sprinkler system ,vas not acceptable. This 

· notice -was served on the complainant, and ,vas 
then delivered to , the defendant Ostroff. He iln-
mediately got in touch ,vith Kanengeiser ( p. 31, 
1. 35 to p. R2, 1. 8). Arrang~ments about the -
sprinkler system were made ,vith Kanengeiser, rep-
resenting co1nplainant ( p. 38, 11. 4-11; p. 39, 1. 
33; p. 51, 1. 11). Kanengeiser admits this ( p. 56, 
1. 10). 
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In c the n1onth off January, 1926, ·when defendants 
took possession of the garage, Kanengeiser author-
ized defendant Ostroff to collect the accounts due 
to the c0111plainant ( p. 37, 11. 10.-18). In }farch, 
1926, the accounts: -were adjusted between Kanen-
geiser and tl1~ defendant Os.troff, and said defend-
ant gave ICa.nengeiser a check to the order of the 
co111plainant (p. 37, 11. 20-30). 

ICanengeiser admits tha.t he n1et. Cohn in Nlarch 
to straighten out these accounts (p. 5G, 1. 25). 

The defendant Ostroff spoke to Kanengeis,er over 
the telephone on July 7, 1926, and arranged with 
hin1 about payment of th eJ interest ·which became 
due on tTuly 1 (p. 34, 11. 16-20; p. 35, 11. 11-20). 

'rhe uncontradicted testimony of Julius A. Bose, 
the real estate broker who effected the. sale · of the 
mortgaged premises from the complainant to· the 
defendants ( p. 46, 11. 25-30), -was that Louis Kan-
•engeiser represented the complainant corporation 
in negotiating the sale of the mortgaged premises, 
and all of the conversation concerning t~e tern1s of 
.s-ale --was ,vith said ICanengeiser (p. 47, 1. 15). Mr. 
Rose placed insurance on said premises ., also on 
other property of the complainant ( p. 48, 1. 25) . 
rrhese irtsurance transactions ,vere carried on 
"111ostly -with Mr. Kanengeiser" ( p. 48, -1. 18). 

The complainant was bound by the act of Kanen-
gefaer in extending the time for payment of the 
taxes, because Kan en geiser was . allo"ved to manage 
the affairs of the con1plainant, and to direct and 
control its business. 

Stokes v. N e1,,r) Jersey Pott ,ery Co.) 46 Law 
237; 

~Fifth Wctrd S011Jings Bank v. First Na,-
tiona.l Bank) 48 Law 513; 

· Crossley v. St. Philip Neri. 7 4 Law 65B; 
Dierkes v. H auxlvwrst Land Co., 80 Law 

369; 
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~I urphy v. W. H. & F. W. O,cvne) Inc.) 82 
Law 557; 

Financ 1e Corp. of N .ew J ,ersey v. Jones) 97 
Law 106. 

In Stokes v. New ·Jersey Potterry Co.) 46 Law 237, 
it was held, at page 242: 

"·There are cases in which the powers of an 
officer of a corporation, and his authority to act 
for the company, are enlarged beyond those 
powers which are inherent in his office. But 
those are cases in which the agency of the ~ffi-
cer has arisen from the assent of the direct .or·s, 
presumed from their consent and acquiescence 
in permitting the officer to assume the direc-
tion and control of the business of the com-
pany. Taylor on Corp. 202, 2·36-244; Ang. & A. 
on Corp., 299-302. 'Thus, when, in the usual 
course of the business of a corporation, an 
officer has been allowed in his official ca.pacity 
to manage its affairs., his authority to repre-
sent the corporation may be _implied from the 
manner in which he has · been permitted by the 
directors to transact its business. Martin v. 
Webb, 110 U. S. 7. These are simply in-
stances of the application of the principle that 
usual employment is evidence of the powers 
of an agent, and a responsibility will be laid 
upon the principal for the acts of his agent 
within the apparent authority so conferred 
upon the agent--a doctrine which has come to 
be applied to corporations in many respects as 
well as to individuals, and with the same quali-
fications and limitations. In such cases, as 1 is 
said by Mr. Taylor, the authority of the officer 
does not depend so much on his title, or on the 
theoretical nature of his • office, as on the du-
ties he is in the habit of performing. 'Taylor 
on Corp. 202. * * *" 

In Fifth Ward S!(Jf/)ings B 1ank v. First National 
B ,ank) 48 La"\v ·513, at p. fi27, the Court of Errors 
and Appeals stated : 
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"'There are cases in which the po,vers of an 
officer of a corporation and his authority to 
act for the company are enlarged beyond those 
powers which are inherent in his office. But 
those are cases in ,vhich the agency of the offi-
cer has arisen fron1 the ,assent of the directors, 
preRnn1ed fron1 their consent and acquiescence 
in per1nitting the officer to assun1e the direction 
and control of the business of the company. 
Thus, "\Vhen, in the usual course of the business 
of a corporation, an officer has been allowed to 
lHanage its affairs, his authority to represent 
the corporation may be implied fron1 the man-
ner in which he has been permitted by the di-
rectors to transact its business. These a1re 
sin1ply instances of the application of the prin-
ciple that usual employn1ent is evidence of the 
powers. of an agent, and a responsibility will 
be laid upon the principal for the acts of his 
agent ·within the apparent authority so con-
1ferred upon the Uigent-a doctrine which has 
con1.e to be applied to corporations in many re-
spects as ,vell as to individuals, and with the 
san1e qualifications and limitations. In such 
cases, the authority of the officer does not de-
pend so 1nuch on his title, or on the theoretical 
nature of his office, as on the duties he is in the 
habit of performing. Stokes v. New Jersey 
Pottery Co., 17 Vroom 23'7, 242·; Martin v. 
,vebh, 110 U. S. 7; Conunercial Ins. Co. v. 
Union Mutual, 19 Ho,v. 318; Mining Co. v. 
Anglo-Californian Bank, 14 Otto 192; Taylor 
on Corp. Secs. 202, 236, 244; Ang. & A. on 
Corp., 229, 302." 

In Grossley v. St. Philip Neri, 7 4 Law 653, at 
page 655 appears tlie follo1'ring language: 

'~\Ve think the case was . properly disposed 
of. In the absence of a statutory prohibition 
or liinitation upon the authority of the agent 
( and tl1ere is none such in the present case) 
authority may be conferred by parol, and may 
be inferred fron1 circumstances or implied 
from the acquiescence of the corporation or its 
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managers in a general course of business. Mar-
tin v. Webb, 110 U. S. 7; Stokes v. New Jersey 
Pottery Co., 17 Vroom 237, 242." 

In Dierkes v. Haumlvwrst Lcund Go., 80 Law 369, 
the language en1ployed by the Court, at the botto1n 
of page .37 4, is as follows: 

"·* * * And as the fact of agency and the ex-
tent of the authority . are matters peculiarly 
within the knowledge of the defendant, the 
courts have not compelled plaintiff to call hos-
tile witnesses to prove this element of his case 
but it may be inferred fro :m certain facts and 
\circumstances that would fairly give :rise to 
such an inference. It is stated, in 31 Cyc. 
1662, that 'as a general rule the fact of agency 
cannot be established by proof of the acts of 
the pretended agent, in the absence of evidence 
tending to show the principal's knowledge of 
such acts ·, or assent to them. Yet when the 
acts are of such a character and so continued 
as to justify an inference 'that the principal 
knew of them, and would not have permitted 
the same, if unauthorized, the acts themselves 
are competent evidence of agency.' This it 
will _be observed, is not on the theory of estop-
pel in favor of a party contracting with the 
supposed a/gent becall!se the conduct of the 
principal amounted to holding him out as such 
agent, but is a rule of evidence, permitting a 
jury to find agency as a fact and not merely 
estoppel to deny it." 

See also page 377, as follows: 

"We consider the rule applied in these cases 
to be a sound one and applicable in the pres-
ent case; that from the habitual conduct of 
Wallace in ejecting trespassers through this 
protracted period, and the necessarily open 
manner of his doing so, the jury was entitled to 
infer that such conduct must have come to 
the knowledg~ of his employer, the defendant, 
and that having that knowledge and tacitly 
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pern1itting the conduct to contin1.1;e, the ~e-
fendant assented to its further continuance 1n 
protection of its property, thus i~p!iedly a.~-
thorizing Wa113Jce .to eject the plaintiff; and if 
in so doing he used unnecessary fore~, the de-
fendant, under authorities already cited, was 
responsible for resulting damage." 

The case of Nlurrphy v. W. H. & F. TV. Oa.ne, Inc., 
82 Lrnv 557, was also a case ,vb.ere the con1plainant 
corporation had no by la,vs, just as in the present 
case. At page 559, the Court said : 

"¾:· i:· ~- It ,vould seen1 proper, therefore, that 
a co1npany organized under this act should _by 
its by-la,vs establish and define the authority 
of the president; But the defendant company 
had no by-la,vs or at least the jury could rea-
sonably so find' from the entries in the n1inutes 
presently to be mentioned." 

Concerning .the au :thority of an officer who has 
been allo,ved to 111anage the affairs of a corpora-
tion, the Court said ( at botton1 of p. 559) : 

"But we think the present record contains 
abundant evidence from which the jury might 
reasonably find that Mr. William H. Ca:ne, the 
president of the con1pany, was a~thor1zed to 
represent it generally in the making_ of_ such 
contracts as tha.t upon · ,vhich the plaintiff. re-
lies, and therefore that this contract was w1t~-
in the scope of his agency. We do not find it 
necessary to determine ,vhethe~ the Supre1ne 
Court, in setting aside the verdict r~ndered at 
the first trial, took an erroneous VIew ?f the 
evidence tJiat was before it.. For the I11;Inute:'3 
of the con1pany that ,vere introduced in evi-
dence upon the second trial presented th~ ~ase 
in a very different aspect. F 'rom Mr. Wilhan1 
TI. Cane's o,vn testimony it ·was to b~ gathered 
that the company was incorporated in ;904 to 
take over the business of a partnershi~ firm 
that had for 111any years ·been conducted in t~e 
naine of \V. H. & F 1

• W. Cane; that fron1 its 
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incorporation the company had undertaken 
and exee,uted many large building contracts ; 
and that he as president of the company signed 
the contracts :and superintended the work that 
was carried on under them. It is true that he 
testified that the contracts were awarded by the 
'hoard of directors,' consisting of W. H. Cane, 
the president; his .father, F. W. Cane, the trea-
surer; and Mr. Wills, the secretary of the com-
pany. But he did not testify to any formal 
\resolution adopted by the so.,called 'directors,' 
it being admitted that no minutes of their meet-
ings were kept. It was reasonable to infer that 
there were informal conferences rather than 
meetings, and that they resulted in advice 
rather than m.ore formal action." 

Referring to the fact that said corporation was a • 
"close corporation," the Court, at the bottom of 
page 5·61, said : 

"From all this it. seems to us that a jury 
might reasonably infer that this was a 'close 
corporation,' numbering at first three and af-
ter"V\rards only five stockholders, and that by 
common consent they dispensed with the adop-
tion of any by-laws for the company and waived 
the election of directors, the stockholders them-
selves acting as de facto directors. That the 
stockholders · knew the ,company was carrying 
on a successful business is to be inf erred from 
the submission of annual statements and the 
declaration of dividends. And because of the 
fact that the stockholders elected and re-elec-
ted Mr. W. H. Cane as president, and refrained 
from establishing by-laws :for prescribing his 
powers and authority or for regulating the 
mode in whieh the business of the company 
should be conducted, it seems to us the more 
reasonable to infer from the entire course of 
business that the company intended to confer 
upon him such authority as he is shown to have 
customarily exercised. 

"In Stokes v. NeW1 Jersey Pottery Co., 17 
Vroom 237, 242, Mr. Justice Depue, speaking 
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for the Supren1e Court said : "rhere are case.s 
in ,vhich the po-wers of an officer of a corpora-
tj on, and his authority to act for the company, 
are enlarged beyond those po,vers ,v hich a re 
inherent in his office; but those are cases in 
which the agency of the officer ha.s arisen from 
the assent of the directors, presu1ned fro1n their 
consent and acquieseence in permitting the. offi-
cer to assume the control and direction of the 
business of the con1:pany. Taylor Corp. 202, 
236, 244; Ang. & An1es Corp., Secs. 299, 302. 
·Thus, when, in the usual course of business of 
a corporation, an officer has been ailo~ed i_n 
his official capacity to m.anage its affairs, his 
authority to represent the -corporation may be 
ilnplied fron1 the n1anner in which he has been 
pern1itted by the directors to transact its busi-
ness. ~fartin v. Webb, 110 U. S. 7. These are 
sin1ply instances of the application of the prin-
ciple that usual employment is evidence of the 
powers of an agent, and a responsibility will be 
laid upon the principal for the acts of his 
agent ,vithin the apparent authority so confer-
red upon the agent-a doctrine ,vhich has come 
to be applied to corporations in m.any respects 
as ·well as to individuals, and with the same 
qualifications and limitations. 
i "This Ianguage ,vas reiterated by the same 
distinguished judge in delivering the opinion 
of this court in Fifth Ward Savings Bank v. 
First National Bank, 19 Vroom 513, 517, and 
has since been treated as an authoritative 
staten1ent of the la:-\V upon this subject." 

See a1so page 563, as follo,vs: 
"The language employed by Mr. Justice De-

pue ,vas that the authority of t~e 01?-cer to 
repr0sent the corporation 1nay be 1mphed ( we 
would prefer to say inferred) 'from the 1:1an-
ne1· in " rhirh he has been pernutted by the direc-
tors to transact its , business.' It is of course 
a necessary corolla.ry that where there are r:o 
director •s de jure the agency n1ay be created 1~ 
favor of third parties by the conduct of the d1-
rec.tors de facto, and that . ,vhere the functions 
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normally pertaining to a board of directors are 
in the particular instance performed by the 
stockholders them.selves, : they by common con-
sent dispensing with the election of directors, 
the agency for the company m.ay result as clear-
ly as if a;ction by a board of directors had in-
tervened, for such directors would themselves 
be no more than agents . for the body of stock-
holders. 

"For these reasons it s1eems to us that the 
trial judge, instead of granting a nonsuit, 
should have submitted to the jury the question 
whether, under; all the evidence, it was to be 
inferred that Mr. William H. Cane had been 
clothed by the defendant company with anthor-
ity to represent it in the making of such con-
tracts as the contract alleged by the plaintiff 
as- the ground of his action." 

In Finance Corp. of New Jersey v. Jones, 97 Law 
106, the Court said ( beginning at the last line of 
page 110) : 

"* -r.• * In the absence of a statutory prohi-
bition or limitation upon the authority of an 
agent ( there being none in the present case) , 
authority may he conferred by parol, and may 
be inferred from circumstances or implied from 
the acquiescence of the corporation or its man-
agers in a genera.I course of business. Cross-
ley v. St. Philip Neri, 7 4 N. J. L. 653." 

If, as complainant is forced to contend, Kanen-
geiser acted ,vithin the scope of his authority in 
holding the alleged meeting at noon time of July 1 
with the secretary-a meeting of which there was 
no notice, according to Ka.nengeiser's own testi-
mony ( p. 55, I. 1 )-and passing a resolution fore-
closing this mortgage ( p. 55, 1. 12), it is difficult 
to -see ho-w complainant can possibly maintain that 
Kanengeiser was not acting within the scope of his 
authority when he agreed with the defendants to a 

~er of payment of taxes within the thirty day 
period provided for in the mortgage. 
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POINT III. 

The pretended exercise of complain-
ant's option to fore close the Inortgage 
for non-payment, of taxes was prem.ature 
and void. 

':l"'he n1ortgage provides that the -whole principal 
,sun1 shall, at the option of the holder of the mort-
gage, become due after default in the pay111ent of 
any taxes for thirty days ( p. 71, 11. 28-32) . 

By statute (P. L. 1918, Ch. 226, Sec. 6, at page 
821) this default clause is construed to mean that, 
should any tax becon1e due and remain unpa,id and 
in a,rrea,rs for thirty day8, then) and from thence-
forth, that is to sa,y, a,fter the lapse or expiration of 
said period, the principal and interest shall, at the 
option of the miortgagee) becon1e due and payable. 

The only evidence that the complainant exercised 
an option to declare the mortgage due, was the 
tep.;tilnony of Louis Kanengeiser that he and the 
secretary held a "meeting" (l,t noon time on tJuly 1, 
and decided to foreclose this mortgage for non-
pavntent of taxes ( p. 53, 1. 30). · 

These taxes became due on June 1 (p. 4, 1. 33) • 
The 111ortgage provides that the taxes n1ay :em ·ain 
unpaid and in arrears for thirty days. This gave 
the defendants the right to pay these taxe ·s at any 
tin1e before 1nidnight on July 1. The statute de-
clares that "then, . and from thenceforth, that is to 
say, after the lapse or expiration _of said period" 
( inidnight of ~July 1) the complainant could ex-
~rrise its , option to, declare the principal and inter-
est d11e becarn,;e of non-payment of the taxes. 

Therefore, the pretended exercise of this option 
at noo1i tim ,e on July 1, by Louis Kanengeiser and -
the secretary of the complainant corporation, ·was 
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premature and void. The complainant undoubted-
ly realized this · fact, and for that reason the resolu-
tion ·which Kanengeiser -sayiS he and the secretary 
passed at noon time on July 1 ( p. 53, 1. 33) was 
not produced or offered in evidence. 

On July 1, at noon time, Kanengeiser and the 
secretary of the complainant had a "meeting", and 
the secretary notified Melosh, Morten & Melosh to 
foreclose for non-payment of taxes and ,vater rents 
(p. 53, 11. 1-18). 

Melosh Morten & Melosh proceeded to make the ' . 

necessary foreclosure searches in the offices of the 
R,egister and County Clerk of Hudson County. ~They 
prepared the foreclosure bill, and mailed it to Tren-
ton on July 2, it being received in the Clerk's office 
there, and ·filed on July 3 ( p. 1, 1. 1) . 

Complainant's right to exercise its option to de-
clare a forfeiture for non-payment of taxes, did not 
accrue until after midnight on July 1. Subsequent 
thereto, the complainant did not exercise such op-
tion, nor did it take any action whatever for the 
purpoRe of declaring the mortgage forfeited. The 
filing of the bill of complaint on July 3 was 
not the exercise of such option, because Melosh, 
Morten & Melosh were never authorized by the ,co1n-
plainant corporation to file the bill. The complain-
ant never ratified the action of the secretary in no-
tifying Melo sh, Morten & Melosh to foreclose for 
non-payment of taxes. Apparently, none of the 
officers of the corporation knew that the secretary 
had taken it upon himself to so engage Melo~h, 

Morten & Melosh. Kanengeiser swears that he did 
not know that the mortgage was being foreclosed 
until about July 4, ·5 or 6 (p. ·52, 1. 25) and that 
Melosh, Morten & Melosh told him about the fore-
closure (p. 52, 11. 2'7-31) ; and Kanengeiser swears , 
"'That is the first I knew it is being foreclosed" ( p. 
52, I. 35). 
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Even after Kanengeiser bec.an1e aware of the fa,ct 
that the mortgage was being foreclosed, there was 
never any meeting of the corporation to ratify the 
action of the secretary in engaging Melosh, Morten 
& Melosh to institute the foreclosure proceedings. 
As the tax and wa.ter rents ·were paid on July 29, 
the corporation could JJ-Ot thereafter declare a for-
feiture, nor could it ratify the action of the secre-
tary in instituting for·eclosure proceedings. 

CONCLUSION. 

'fhe con1plainant having ·waived payn1ent of the 
taxes ·within the thirty day period, and the taxes 
and ,vater rents having been actually paid by the 
Franks Centre Garage, Inc., on July 29, 1926 (p. 
40, 1. 35 to p. 41, I. 6), so that there has been no im-
pairment of the security of the complainant's mort-
gage, and all instalhnents of principal and interest 
having been tendered and refused ( p. 29, 11. 20-30), 
it is respectfully sub111itted that the decree of the 
Court of Chancery should be reversed and the bill 
of co1nplaint dis1nissed. 

AARON A. MELNIKER, 
Solicitor and of Counsel with the 

Defendants-Appellants. 
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Statement of Facts. 
The co1nplainant filed its bill to foreclose a mort-

gage for $75,000.00 on a leasehold of a garage in 
Jersey City. The 1nortgage is dated December 29, 
1925, and is: payable August 18, 1929, with an op-
tion to the mortgagors to extend it for a further 
period of t,vo and one-half years, making an aggre-
gate term of upwards i of six years. 

The mortgage provides for the payment of quar-
terly installments 1 of $1250.00 on account of prin-
cipal to be paid on the first days of January, April, 
July and October of each year. The April install-
ment was paid, - and the subsequent installments 
were tendered and refused. The 1nortgage pro-
vides that the whole principal sum shall, at the 
option of the mortgagee, become due after default 
in payment of any installment of principal or in-
terest for thirty days, or after default in payment 
of any tax, water rent or assessment for thirty 
days. 
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~fhe bill of cmnplaint alleges that the taxes for 
the period fron1 January 1 to July 1, 1926, an1ount-
ing to ,$1,495.;07 becarrie due on June 1, f926, and 
that a ·water bill of $35.64 beca1ne due on lVIay 25 
1926; and that said ·sums remained unpaid for 1nor~ 
than thirty days, -and that -complainant has elected 
that the whole principal sum shall be no,v due. 
'l1he defendants ad1nit the non-payment of these 
ite1ns, but say tha t they were induced not to pay 
these taxes and water rents within such thirtv day 
period by Louis Kanengeiser, the autkoriezd ;gen.,t 
of the co1nplainant corporation. Defendants also 
say that the con1plainant's exercise of its • alleged 
option to declare a forfeiture was pre1nature and 
void. 

On or about June 11, 1926, ,vithin the thirtv dav 
period after ~aid taxes beca.n1e due, the defendant~ 
exhibited to the said Louis Kanengeiser said tax 
and water bills, and discussed ,vitli said Kanen-
geiser the advisability of taking an appeal fro1n 
the assessment for taxes, to the Hudson Countv 
Board of ~raxation, ·with the vie·w of reducing th~ 
a~sessed valuation of the property and, consequent-
ly, the amount of taxes. The said Kanengeiser 
advisfld defendants to take such appeal, and they 
thereupon filed notjce of appeal. 

The defendants asked said Kanengeiser whether 
they should pay the taxes hnmediate]y or wait until ' 
the termination of said appeal by the Hudson 
'County Board of Taxation. Said Kanengeiser told 
defendants not to pay the taxes until the appeal 
,vas determined, and said that the complainant 
,vould · ,vaiye the payment of said taxes ·within the 
thirty day period provided in said mortgage. 

At the time when the defendants exhibited said 
tax bill to said Kanengeiser on June 11, as · afore -
said, the defendants also showed to said Karien-
geiBer the said ,vater bill and asked hiin whether 
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they should pay it at that time, or wait until they 
paid the tax bill. Said Kanengeiser told defend-
ants to pay both tax and ·water bills together, after 
determination of the appeal by the Hudson County 
Board of Taxation. 

After this conversation of June 11 between said 
Kanengeiser and the defendants ., in which the said 
Kanengeiser told defendants that they need not pay 
the taxes until after the determination of said ap-
peal, the secretary of the complainant corporati~n 
was watching to see -whether the taxes were paid 
before July 1 ( P·· 55, 1. 19). 

A day or two before July 1 ( p. 55, 1. 7) Louis · 
Kanengeiser ·was notified by his · brother that the 
secretarv had called a special meeting for July 1., 
for the .,purpose of foreclosing this : mortgage (p. 
55, 11. 10-18). The "n1eeting" wa.s held by Louis 
Kanengeiser and the ·secretary at noon tim,e) July 1 
(p. ~' 1. 30). No other business was transacted 
at this "1neeting''. 

The bill to foreclose was filed on July 3, 1926, 
being· six months and five days after the execution 
of this $75,000.00 mortgage, which had six years 
to run. 

T'he defendants admit that the taxes became a 
lien on June 1, 1926; but say that the thirty day 
period during ,vhich said taxe_s c~uld b~ paid did 
not expir~ until July 1 at midni~ht. Theref~re, 
the complainant's pretended exercise at n_oo11) time 
on July 1, of its option to declare a forfeiture was , 
premature and void. Defendants deny that the 
water bill became a lien on May 25, 1926. 

The learned Vice Chancellor has found t~at the 
water bill ·was not a lien upon the. pre~1ses on 
May 25. Therefore, !he only questions involved 
in this appeal are : First : W~ether such conduct 
on the part of Louis 1 Kanengeiser precluded ?om-
plainant from foreclosing said mortgage for failure 
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to pay tlie taxes for thirty. day Sr after , they be-
came due, the defendants having relied upon 
Kanengeiser's · agreement to ·waive payn1ent of said 
taxes until the determination by the Hudson 
County Board of Taxation of the appeal ,which said 
Kanengeiser advised the defendants to take. Sec-
ond: vVhether on July 1st at noon time the con1-
plainant could, and did, legally exercise its . option 
to foreclose this mortgage for non-payment of. taxes 
·which were not in default until July 1 at rnid,night. 

P -0 .. IN .T I. 

Payment of the taxes wit .bin thirty 
days after they became due was waived 
by agreement :made within the said 
thirty day period. 

On June 1, 1926, the defendant Ostroff went to 
the city hall and obtained the tax and ·water bills 
( p. 32, I. 25 to p. 33, I. 2) . He considered the as-
sessed valuation too high ( p. 33, l. 3) ; and subse-
quently took up the matter with Louis Kanengeiser, 
who ,vas the vice president of the complainant and 
managed its affairs, and told Kanengeiser the de-
fendants ·were about to appeal from the assess1nent 
( p. 33, I. 8) . This conversation ·with Kanengeiser 
took place on June 11, 1926 (p. 33, I. 18; p. 39, 11. 
13-20). 

The defendant Ostroff asked I{anengeiser whether 
the co1nplainant would ·waive the thirty day period 
provided in the mortgage for the pay1nent of the 
taxes, as defendants were about to appeal-and 
it would take a few weeks until the appeal was 
deter1nined. The defendants asked Kanengeiser if 
he had any objection to the payn1ent of the taxes at 
the time when the "reply" fro1n the appeal was due. 
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Kanengeiser said that the complainant corporation 
,vould not have any objection at all, and that they 
,vould not stand in the way of the appeal, and he 
told Ostroff to "Go right to it" ( p . 33, 11. 30-40). 
Ostroff had the water bill with hin1 at the time, 
and .showed this bill to Kianengeiser, and asked 
whether he should pay the water bill at that time. 
I{anengeiser answered "It don't make any differ-
ence; just ,vait. When you pay the other, pay all 
of them at the sa1ne thne" (p. 34, 11. 1-15). 

After this conversation of June 11, 1926, and on 
June 14, the defendants filed notice of appeal from 
the assess1nent for taxes to the Hudson County 
Board of Taxation ( p . 38, 11. 12-18) . ·The appeal 
·was not decided until August 9, 1926, which was 
a;fter the foreclosure proceedings were ins t ituted 
( p. 38, 11. 19-29. 'See Exhib it Dl printed at end of 
State of the Case). 

The defendant Cohn was present on June 11, at 
the conversation bet,veen the defendant Ostroff and 
the said Kanengeiser (p. 39, 11. 13-18) . Cohn and 
Ostroff went together to see Mr. Kanengeiser (p. 
30, 1. 25). 

Ostroff told Kanengeiser that the taxes were a 
little too high, and Kanengeiser answered tha t they 
were (p. 39, I. 38). Kanangeiser told Ostroff t o 
take an appeal (p. 40, I. 2) . Ostroff asked Kanen-
geiser whether t here would be any objection to the 
non-paynrent of the taxes ,vithin the thirty day per -
iod, and Kanengeiser answered : "~ny no ; I am 
not as little as that. You go right ahead and make 
your appeal" ( p. 40, 11. 4-8) . 

Kanengeiser told Ostroff to pay the tax and wa ter 
bills together (p. 40, 1. 10). Kanengciser told Os-
troff that everything is all right, and said: "We 
are not small people about paying to the minute 
and making any complaints" (p . 40, 11. 13-16) . 



There ,vas no eross-exan1ination of either of the 
defendants Ostroff or Cohn, and no a.tten1pt ·what-
ever was. made to iinpeach their testimony. 

The only evidence introduced by the co1nplainant 
to contradict this testin,1ony of the defendants Os-
troff and Cohn ,vas the categorical denial of Louis 
I(anengeiser (p. 49, IL 25-40), his entire testjmon y 
in this respect consisting of the ·words "Never" 
and "No sir. " 

On cross-exa1nina.tion, Kanengeiser ·was sho,vn to 
be utterly uu-worthy of belief. He testified that on 
July 7, Ostroff telephoned to hiin and said "What's 
the idea of foreclosing that mortgage " ( p. 50, 11. 
16-18; p. 52, 1. 13). The date of that conversation 
was July 7, ( p. 50, 1. 25; p. 151, 11. 21-40). 

The fact is that the subpoenas ·were dated Jul y 
9-two days after this conversation. Ostroff ,vas 
not served with this subpoena until J ,U'ly 12; and 
prior to that time he had no kno,vledge or intin1a-
tion that there wa.s a foreclosure proceeding pend-
ing ( p. 35, 1. 38 to p. 36, 1. 12) . Ostroff testified 
that nothing ,vas said by either hbn or Kanengeiser 
about any foreclosure on the oocasion of the tele-
phone conversation of July '7, (p. 63, 11. 9-12) . 

In his affidavit filed in this case, verified Sept. 
22, 1926, in referring to the conversation ·with Os-
troff over the telephone on July 7, Kanengeiser did 
not say anything about Ostroff having said "Why 
did you foreclose the mortgage?" ( p. 5'7, I. 27). 
Kanengeiser said he never said to anybody before 
the day of the trial that Ostroff asked hin1 "vVhat 
about the fore.closure?" (p. 58, I. 30; p. 60, 11. 1-2 ) . 
\iVhen asked why he did not tell his solieitor, Mr. 
l\Iorten, about this matter , he finally said he told 
Mr. Morten around Jul y 14 or 15 that Ostroff said 
"What's the idea of this foreclosure?" ( p. 60, 11. 
31-35). Ka11engeiser does not know ,vhv it ·was 
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not put in his affidavit ( p. 60, 1. 40 to p. 61, 1. 1'5). 
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I\Vhen Kanengeiser's attention was called to page 
three of his affidavit, in which he said that duTing 
the telephone conversation with Ostroff on July 7, 
he did not tell Ostroff about the foreclosure but 
that this information was given to Ostroff and Cohn 
on July 14) Kanengei ser said he did not ren1ember 
saying that, and that he could not remember that 
at all (p. 61, 11. 15-29). He does not even remem-
ber whether he ever met Ostroff on a tube train in 
Jerse y City (p. 61, 1. 31 top. 62, 1. 2). 

Kanengeiser said that on July 1, at noon tim.e, 
he decided t o foreclose this mortgage for non-pay-
ment of taxes and ,vater rents ( p. 53, 11. 12-18). 
Asked ,vhen the taxes were supposed to be paid, he 
answered : "I don 't re1nem!her now" ( p. 53, 1. 38). 
He did not know how long he had to wait before 
he could foreclose for non -payment of taxes ( p. 54, 
11. 4-13) ; although he said there was a discussion 
about that, and that he voted on a resolution to 
foreclose for non-payment of taxes (p . 54, 11. 15-
18). At that time he did not kno,v that payn1ent 
of taxes ,vas thirty days overdue ( p. 54, 11. 35-36), 
although he says that there was a special meet ing 
call ed for the purpose of declaring a forfeiture for 
non-papm ent of these taxes for thirty days (p . 54, 
11. 38-40). 

Manifestly, Kanengeiser told an untruth when he 
testified that Ostr off said anything t o him on July 7 
over the te lephon e about the foreclosure of this 
n1or.tgage. Consequently, it is a fair conclusion 
that if he testified falsely in this respect, he would 
also falsify in respect to the agreement to waive 
payment of the taxes ·within the thirty day period . 

In contrast with th-is untruthful testimony of 
KJanengeiser-the complainant's only witness-is 
the fact that the testimony of the three witnesses 
for the defendant ,vas not discredited in any par-
ticular. 



The defendant Franks Centre Garag(~, lnc. took 
possession of this , garage on l\riay 1, 192G (p. 41, 1. 
17), under an agreement to take title (p. 45, 1. 30). 
•Title ,vas actually taken about July 3, 192u ( p. 
41, 1. 26). The officers of the con1plainant ImevY 
that the Franks Centre Garage, Inc. ,vas in poB-
session under a contract to purchase ( p. 42, I. 20). 
Samuel Kn.nengeiser ·waR there ahout thP 1niddle of 
May, 1926 (p. 42, 1. 34), and I-Iarry Star·r ,vaR in 
the garage in June (p. 43, 11. 1-18). l\'lr. Kanen-
geiser figured out ho,v 1nuch profit the defendants 
·were alleged to have 1nade on the deal (p. 44, 1. 
la), and said that it was too n1nch, and that, the 
defendants were not entitled .to it ( p. 44, I. 15) . 

Feeling that upon the sale of the pre111ises to the 
F 1ranks Centre Garage ·, Inc., the defendants had 
made a greater profit than they were entitled to, 
the complainants deliberately set about to find 
means by which they could get from the defendants 
some of this alleged profit. The foreclosure of this 
$75,000.00 m.ortgage ,vas the only way by ,vhich 
this could be accomplished. 'The ·whole con1pany 
spoke about a foreclosure ( p. 52, 11. 36-40) . If 
this 1nortgage could be foreclosed, the complainant 
,vould get ·back the property which had been sold 
just six n1onths before for $140,000.00; or co1u-
pla.inant could get the $75,000.00 in cash iinmediate-
ly, although this amount was not payable for about 
6 years. 

When the defendants spoke to Kanengeiser on 
June 11, about appealing from the taxes, I{anen-
geiser in1mediately sa"T the opportunity for which 
the complainant had been ,vaiting. He advised 
the defendants to take an appeal from the taxes, 
and told them that the taxes for the first half of 
1926 need p.ot be paid until the appeal was deter-
mined. He was in the real estate business ( p. 62, 
1. 3), and kne,v that the appeal ,vould not .be de-
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cided by the County Board in the ordinary course 
of business until after July 1-at which time the 
thirty day period for the payment of taxes would 
have expired. Kanengeiser having thus lulled the 
defendants into a sense of security by stating that 
no advantage would be taken of the failure to pay 
the taxes within the thirty days period, the secre-
tary of the complainant was charged with the duty 
of watching to see whether the taxes were paid 
within the thirty day period (p. 55, 11. 19-21). 

The thirty day period for the payment of taxes 
did not expire until July 1 at midnight. Had there 
been no agreement made between the defendants ; 
and Kanengeiser, waiving the payment of the taxes 
within the thirty day period, the secretary could 
not possibly have kno,vn until after July 1 whether 
the defendants had paid these taxes within such 
thirty day period. Yet ICanengeiser swears ( p. 5'5, 
11. 7-11) that "A couple of days, or a day or two 
before" July 1, he received a telephone message to 
be present at noon time on July 1 (p. _ 53, 1. 13) for 
the purpose of declaring the 1nortgage forfeited 
for non-payment of the taxes due June 1. 'The 
defendants had until midnight of July 1, to pay 
these taxes, yet at noon time on July 1, Kanen-
geiser and the secretary of the co1nplainant held a 
"meeting" and decided to foreclose the mortgage 
for non-payment of the taxes (p. 53, I. 30). 

How could Kanengeiser and the secretary of the 
company anticipate that the taxes would not be 
paid before midnight of July 1, unless Kanen-
geiser had .told the defendants that the taxes need 
not be paid until the appeal was determined? This 
proves conclusively that Ka.nengeiser ,vas not tell-
ing the truth when .he said that he never spoke 
to the defendants about payment of the taxes before 
the bill of complaint was filed ( p. 49, 1. 35) . The 
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bHl ,vas filed J1ily 3 and not June 3) as stated ' ill' the · 
last line on page 49: 

The defendant Ostroff ,vas in the real estate busi-
ness ( p. 30, 11. 15-20'). Therefore, he knew the 
difficulty and tren1end0us expense · involved in pro-
curing a ne,v $75,000:00°·mortgage upon a leasehold, 
to run for six years. Unless I{anengeiser had told 
hin1 the pay1nent of the taxes ,vould be waived · 
until the appeal ,vas decided by the lludson Count;v 
Board of Taxation, Ostroff ·would certainly not 
have defaulted in the payment of the taxes amount-
ing to $1495.07, when he knew that such default 
wold result in a foreclosure of this large mortgage. 

There can be no doubt whatever that Kanengeiser 
told the defendants- that the taxes need not be paid 
until the detern1ination of the appeal by the Hudson 
County Board of Taxation. 

Not only is a forfeiture abhorent to equity, but 
the courts of equity have stated and reiterated that 
no forfeiture will be enforced if occasioned by the 
act of the party seeking to enforce it. 

De Groot vs. M cCotter) 19 Equity 1531; 
Davis vs. Salem County Mutu ral Fire Ins. 

Co.) 85 Equity 324; 
N e1.ccurk Triink Company vs. Clark) 94 

Equity 79. 

The latter case refers to decisions -in other States 
,vhich have gone so far a.s, to relieve a mortgagor 
from the effect of a forfeiture for fBilure to pay 
the taxes, ,vhere the taxes ·were paid even after 
suit ,vas co1n1nenc~d, thereby restoring the security. 

In De Groot vs. M cCotter, 19 Equity 531, the 
Court of Errors and Appe ·al said ( at p. 5Hff) : 

"* * * On the other hand, if the default or 
01nission to pay the interest ,vithin thirty days 
after it became due, was the result of honest 
mistnke or misapprehension, into ,vhich the 
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defendant was . led by the acts or declarations 
of the complainant, a court of equity will not, 
under such circumstances, hold the failure to 
pay, a forfeiture of the credit. If the complain-
ant failed to call at the time and place ap-
pointed for payment of hi1s interest, and by rea-
son of such failure the defendant was not able 
to make payment within the precise time fixed, 
equity will not consider the defendant as in 
default. He has · an excuse for non-payment, 
which ·will, in a court of equity, be regarded as 
valid, though by the condition of the bond 
time is of the essence of the contract. In the 
case before us, a court of equity will, contrary 
to the general rule, enforce a forfeiture if in-
curred, yet there must have been a 'default', 
according to the 1neaning of that tern1 as used 
in the condition of the bond. If the co1nplain-
ant has given further day of payment, or in 
any other ,vay waived the payment, according 
to the letter of the bond, the default contem-
plated and provided against has not happened. 
In the case of Albert v. Grosvenor Investment 
Co., 3 La,v Rep. ( Court of Queen's Bench) 
123, it ,va,s held at law, that there had been 
no def a ult in payment of a mortgage, similar 
to that now in question, where an extension of 
time of payment had been given by parol. The 
Chief Justice in his 1 opinion in that case says : 
'I ~ee nothing which goes. to show that, if by 
the consent of the person who is to receive pay-
ment the time of payment is extended, the 
omission to pay within the time specified must 
be a "default" vYithin the meaning of the word 
in the bill of sale; and it would be monstrous 
to hold that it was. a default, for the mortgagP,e 
might always lead the n1ortgagor into a snare 
by consenting that the tin1e for payment should 
be extended, and then coming do,vn upon him 
by ins ,isting that there had been a default.' 

"It is: not no,v necessary to determine 
whether the agreement by parol can be admitted 
to change the legal effect and operation of the 
,vriting under seal The question here is, 
whether the default has happened, if the omis~ 

, 
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sion to pay ,vas caused by the defendant's rP 
Hance in good faith on the parol agreeinent. ] 
cannot see how' the complainant can conscien-
tiou~ly insist on a forfeiture, ·when an the de-
fendant did, or rather omitted to do, was in 
pursuance of a previous agree1nent bet,veen 
him and the complainant. .,:. * t:·" 

In Da1)i8 vs. Salern Coitnfy A!lu.tiial Fi r·e Ins! Co.) 
85 Equity 324, the follffwing language is used ( see 
p. 327) : 

"The question of ·waiver of a contractual 
right of forfeiture by reason of the conduct or 
course of dealing of the party enjoying the 
right has given rise to a great diversity of 
vie,vs in insurance cases. Many cases ·will be 
found collected in 2 l\'Iay Ins. 358, 361, 363, and 
19 Cyc. 789, 801. The rule is stat ,ed in 19 
Cyc. 789, as follo,vs: 

'It n1ay be stated as a general rule, that 
the insurer is deen1ed to have ,vaived the per-
formance of conditions precedent or subse-
quent ,vhen in good conscience he ought not 
to be heard to assert thein, as when by rea-
son of his conduct he has led the insured to 
believe that they would not be insisted upon.' 
"'rhe rule thus broadly stated may perhaps 

be doubted ,vhen applied to acts or conduct 
contemporaneous with the execution of the con-
tract; but cannot be doubted as- a sound prin-
cipal of equity when applied to future acts. 

"Some,vhat analogous situations have arisen 
in this state in mortgage foreclosures in cases 
in ,vhich the condition of the bond authorized 
the mortgagee to declare the ,vhole debt due 
by reason of a default in the payment of an 
interest installment. These provisions ar·e 
treated as stipulations for a period of credit 
on condition of prompt interest payment, 
rather than as clauses of forfeiture ( Spring v. 
Pisk, 21 N. J. Eq. l 75, 178; Bergman v. For-
tescue, 7 4 N. J. Eq. 266, 269), but our court of 
errors and appeals has held th~t if the default 
or on1ission to pay intereRt ,vithin the time 
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specified was the result of honest. mistake or 
misapprehension, into which the mortgagor 
was led by the acts or declarations of the mort-
gagee, a court of equity will not, undeI'I such 
circumstances, hold the failure to pay opera-
tive as a forfeiture of the future credit. De-
Groot v. Mccotter, 19 N. J. Eq. 531." 

POINT II. 

In exten .din .g the time for the pay-
men .t of the taxes, co1nplai ·nant's agent 
Kanengeiser acted within the scope ,of 
his authority. 

The complainant, the K. S. S. Realty Company, 
Inc., was a close corporation. It consisted of Harry 
Starr, President; Louis Kanengeiser, vice presi-
dent; Mr. Silverman, secretary, and Samuel Kanen-
geiser, treasurer ( p. 50, 1. 38 ta p. 51, 1. 1). 

Louis Kanengeiser is in the real estate business 
( p. 62, 1. 3). He is the oldest member of the com-
plainant corporation (p. 47, I. 15). Therefore, it 
is only natural that the complainant corporation 
(which, as its name indicates, is engaged in the real 
estate business) should allow him to manage and 
direct its affairs. In fact, the other officers of 
the complainant corporation were actually present 
in court at the hearing ( p. 31, I. 5) , but they took 
no part in the proceeding. None of them was even 
called a,s a witness to prove that Louis Kanengeiser 
had no authority to represent the con1plainant cor-
poration, and to manage its affairs, and to "raive 
the payment of the taxes. - , 

There is no evidence that the complainant cor-
poration had any directors. There is no evidence 
that the corporation ever held any meetings-ex-
cept upon the one occasion at noon time on July 1, 
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when · the ·secretary and Louis Kanengeiser he] d a 
"1neeting'' at ·which they decided to foreclose this 
mortgage ('p. 53, l. 28) . 'rhis "meeting" was called 
for the sole purpose of foreclosing the 1nortgage, 
and no other business --was transacted at this "n1eet-
ing" ( p. 54, 11. 38-40). No notice ·was giv,en of 
this "meeting" ( p. 55, l. 1). Kanengeiser's brother 
telephoned hiln, saying that the secretary had called 
a meeting ( p. 55, 1. 15) . There is no evidence that 
anybody, except Louis Kanengeiser and the sec-
retary, attended this "meeting". 

There is no evidence that the con1plainant cor-
poration kept any minutes. • 

The corporation had no by-la,vs. which defined 
the authority and duties of its vice president, Louis 
Kanengeiser. Kanengeiser ,vas a1lo,ved to manage 
the affairs of the corporation and to direct and con-
trol the .business of the company. Kanengeiser rep-
resented the complainant in all of the busiines.s deal-
ings bebveen defendants and complainant corpora-
tion. 

The garage business on the mortgaged pren1ises 
·was purchased by the defendants from David ICaess 
on the same day that Kaess purchased it fro1n con1-
plainant (p. 31, 11. 12-18). 

The complainant had pro1nised to install a proper 
sprinkler syste1n, but had not done so at the time 
the defendants purchased the garage ( p. 31, 1. 35). 
On the day after the defendants purchased the gar-
age, the Building Department served a notice that 
the sprinkler system was not acceptable. This 
notice was served on the complainant, and ,vas 
then delivered to the defendant Ostroff. He im-
mediately got in touch ,vith Kanengeiser ( p. 31~ 
l. 85 to p. R2, l. 8). Arrange1nents about the 
sprinkler system were made with Kanengeiser, rep-
resenting con1plainant ( p. 38, 11. 4-11; p. 39, 1. 
33; p. 51, 1. 11). Kanengeiser admits this (p. 56, 
l. 10). 
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In the n1onth of January, 1926, ,vhen defendants 
took po sses-sion of the garage, Kanengeiser author-
ized defendant Ostroff to collect the accounts due 
to the con1plainant (p. 37, 11. 10-18). In March, 
1926, the accounts: ·were adjusted between Kan-en-
geiser and the defendant Ostroff, and said defend-
ant gave Kanengeis 1er a check to the order of the 
con1plainant (p. 37, 11. 20-30). 

Kanengeiser ad1nits that he met Cohn in Niarch 
to straighten out these accounts ( p. 56, 1. 25). 

~rhe -defendant Os.troff spoke to Kanengeis-er over 
the telephone on July 7, 1926, and arranged with 
l1in1 about pay1nent of the interest . ,vhich became 
due on ,July 1 (p. 34, 11. 16-20; p. 35, 11. 11-20). 

The uncontradicted t-estimony of Julius A. Rose, 
the real estate broker who effected the sale of the 
n1ortgaged premises from the co1nplainant to the 
defendants (p. 46, 11. 25-30), ,va.s that Louis Kan-
•engeiser represented the complainant corporation 
in negotiating the sale of the mortgaged premises, 
and all of the conversation concerning the tern1s of 
8ale ,vas ,vith said I(anengeiser (p. 47, 1.15). Mr. 
Rose placed insurance on said premises, also on 
other property of the complainant ( p. 48, 1. 25). 
rrhese insurance transactions were carried on 
"n1ostly ,vith Mr. Kanengeiser" (p. 48, 1. 18). 

The con1plainant --was bound by the act of Kanen-
geis -er in extending the tilne for payment of the 
taxes, because Kanengeiser was allo,ved to manage 
the affairs of the complainant, and to direct and 
control its business. 

Stokes v. N e1D Jersey Pott,ery Co.) 46 La-w 
237· ' fi 1ifth ·ward Sa1vings Ban,k v. Fvn;t Na-

tfon .a.l Bank) 48 Law 513; 
Crossley v. St. Philip Neri. 7 4 La,v 6-53; 
Dierkes v. H aiimhwrst Land Go.) 80 Law 

369; 
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3fillrphy v. W. H. & F. W. OGJJie) Inc.) 82 
Law 557; 

Finana,e Corp. of N .e1l) J ,ersey v. J o,nes) 97 
Law 106. 

In Stok 1es v. New ·Jersey Potterry Co.) 46 Law 237, 
it ,vas held, at page 242: 

"·There are ,cases in which the powers of an 
officer of a corporation, and his authority to act 
for the company, are enlarged beyond those 
powers which are inherent in his office. But 
those are cases in which the agency of the offi-
cer has arisen from the assent of the dire 9tors, . 
presumed from their consent and acquiescence 
in permitting the officer to assume the direc-
tion and control of the business of the com-
pany. Taylor on Corp. 202, 236-244; Ang. & A. 
on Oorp., 299-302. 1Thus, when, in the usual 
course of the business of a corporation, an 
officer has been allowed in his official •capacity 
to manage its affairs, his authority to repre-
sent the corporation may be implied from . the 
manner in which he has been permitted by the 
directors to transact its business. Martin v. 
Webb, 110 U. S. 7. These are simply in-
stances of the application of the principle that 
usual employment is evidence of the powers 
of an agent, and a responsibility will be laid 
upon the principal for the acts of his agent 
within the apparent autliority so conferred 
upon the agent-a doctrine which has come to 
be applied to corporations in many respects as 
well as to individuals, and with the sam .e quali-
fications and limitations .. In such cases, as 1 is 
,said by Mr. Taylor, the authority of the officer 
does not depend so much on his title , or on the 
theoretical nature of his office, as on the du-
ties he is in the habit of performing. Taylor 
on Corp. 202. * * ~.,, 

In Fifth Ward Si(JJl)ings B ,ank v. First Nation ,al 
Bank) 48 La:w 513, at p. '52'(", the Court of Errors 
and Appeals stated : 
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'··There are cases in ·which the po,vers of an 
officer of a corporation and his authority to 
act for the company are enlarged beyond those 
powers which are inherent in his office. But 
those are cases in ,vhich the agency of the offi-
cer has arisen fron1 the assent of the directors, 
nreRnn1cd from theh " consent and acquiescence 
in pern1itting the officer to assume the direction 
and control of the business of the company. 
Thus, -when, in the usual course of the business 
of a corporation, an officer has been allowed to 
1nanage its affairs, his authority to represent 
the corporation 1nay be implied from the m.an-
ner in which he has been permitted by the di-
rectors to transact its business. These are 
siinply instances of the application of the prin-
ciple that usual employment is evidence of the 
po,vers of an agent, and a responsibility will 
be laid upon the principal for the acts of his 
agent within the apparent authority so con-
lferred upon the a,gent-a doctrine which has 
con1e to be a pp lied to corporations in many re-
spects as ,vell as to indiv1duals, and with the 
same qualifications and li1nitations. In such 
cases, the authority of the officer does not de-
pend so much on his title, or on the theoretical 
nature of his office, as on the duties he is in the 
habit o.f perforn1ing. Stokes v. New Jersey 
Pottery Co., 17 ·vroom . 23·7, 242·; Martin v. 
,vebb, 110 U. S. 7; Comm .ercial Ins. Co. v. 
Union Mutual, 19 Ho,v. 318; Mining Co. v. 
Anglo-Californian Bank, 14 Otto 192; Taylor 
on Corp. Secs. 202, 236, 2·44; Ang. & A. on 
Corp., 229, 302." 

In Crossley v. St. Philip NeriJ 74 Law 653, at 
page 655 appears the following language: 

'~We think the case was. properly disposed 
of. In the absence of a statutory prohibition 
or lhnitation upon the authority of the agent 
( and there is none such in the present case) 
authority may be conferred by parol, and may 
be inf erred from circumstances or implied 
fro111 the acquies cence of the corporation or its 
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managers in a general course of business. Mar-
tin v. Webb, 110 U. S. '7; ,Stokes v. New Jersey 
Pottery Co., 17 Vroom 237, 242." 

In Dierkes v. H,aU{J}hurst Land Oo.) 80 Law 369, 
the language employed by the Court, at the bottom 
of page .37 4, is as follows: 

"«· * * And as the fact of agency and the ex-
tent of the aiU.thority are matters peculiarly 
within the kno,vledge of the defendant, the 
courtB have not compelled plaintiff to call hos-
tile witnesses to prove this element of his case 
but it may be inferred froin certain facts and 
\circum.stances that would fairly ·give r4ise to 
such an inference. It is stated, in 31 Cyc. 
16'62, that 'as a general rule the fa.ct of agency 
cannot be established by proof of the acts of 
the pretended agent, in the absence of evidence 
tending to show the principal's knowledge of 
such acts-, or as ·sent to them. Yet when the 
acts are of such a character, and so continued 
as to justify an inference that the principal 
knew of them, and would not have permitted 
the same, if unauthorized, the acts themselves 
are competent evidence of agency.' This it 
will _be observed, is not on the theory of estop-
pel 1n favor of a party contracting with the 
supposed aJgenu because the conduct of the 
principal ainounted to holding him out as such 
agent, but is a rule of evidence, permitting a 
jury to find agency as a fact and not merely 
estoppel to deny it." 

See also page 377, as follows: 

"We consider the rule applied in these cases 
to be a sound one and applicable in the pres-
ent case; that from the habitual conduct of 
Wallace in ejecting trespassers through this 
protraieted period, and the necessarily open 
manner of his doing so, the jury was entitled to 
infer that such conduct must have come to 
the knowledg~ of his employer, the defendant, 
and that haVIng that knowledge and tacitly 
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per1nitting the conduct to continue, the de-
fendant assented to its further continuance in 
tprotection of its property, thus impliedly au-
thorizing Wallace .to eject the plaintiff; and if 
in so doing he used unnecessary force, the de-
fendant, under authorities all'eady cited, was 
responsible for resulting da1nage." 

1"he case of Jlfu 1rphy v. W. fl. & F. vV. tfa .ne, Inc.) 
82 La,v 551, ·was also a case where the con1plainant 
corporation had no by laws, just as in the present 
case. At page 559, the Court said: 

"+:- ->~ -x- It would seem. proper, therefore, that 
a co1npany organized under this act should by 
its by-la,vs establish and define the authority 
of the president. But the defendant company 
had no by-laws, or at least the jury could rea-
sonably so find from the entries in the minutes 
presently to be mentioned." 

Concerning the aiuthority of an officer who has 
been allo,ved to n1a.nage the affairs of a corpora-
tion, the Court said (at bottom of p. 559) : 

"But ,ve think the present record contains 
abundant evidence fron1 which the jury n1ight 
reasonably find that l\fr. William H. Cane, the 
president of the co1npa.ny, ·was a.u~horized to 
represent it generally in the making of such 
contracts as that upon v.rhich the plaintiff re-
lies, and therefore that this contract was with-
in the scope of his agency. We do not find it 
necessary to detern1.ine whether the Supre1ne 
Court, in setting aside the verdict rendered at 
the first trial, took an erroneous '1iew of the 
evidence that was before it. For the minutes 
of the co111p,any that were introduced in evi-
dence upon the second trial presented the case 
in a very different aspect. F 'rom Mr. Williarn 
TI. Cane's own testimony it ,vas to be gathered 
that the company was incorporated in 1904 to 
take over the business of a partnership firm 
that had for 1nany years been conducted in the 
na1ne of W. IL & F 1

• W. Cane; that fron1 its 
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incorporation the company had undertaken 
and executed many large building contracts · 
and that he as president of the company signed 
the contracts and superintended the work that 
was carried on under them. It is true that he 
testified that the contracts were awarded by the 
'board of directors,' consisting of W. H. Cane, 
the president; his .father, F. W. Cane, the trea-
surer; and Mr. Wills, the secretary of the com-
pany. . But he did not testify to any formal 
lresolution adopted by the so-called 'directors ' 
it being admitted that no minutes of their meet-
ings were kept. It was reasonable to infer that 
there were informal conferences rather than 
meetings, and that they resulted in advice 
rather than more formal action." 

Referring to the fact that said corporation ,vas a 
"close corporation," the Court, at the bottom of 
page 561, said : 

. ."F 'rom all this ~t seems to us that a jury 
might reasonably infer that this was a 'close 
corporation,' numbering at first three and af-
terwards only five stockholders, and that by 
c~)mmon consent they dispensed with the adop-
tion of any by-laws for the company and waived 
the election of directors, the stockholders them-
selves aicting as de facto directors. That the 
stockholders knew the ,company was carrying 
on a successful business is to be inferred from 
the SU!bmission of annual statements and the 
declaration of dividends. And because of the 
fact that the stockholders elected and re-elec-
ted Mr. W. H. Cane as president, and refrained 
from establishing by-law~s for prescribing his 
power~ and . authority or for regulating the 
mode 1n wh1i0h the business of the company 
should be conducted, it seems to us the more 
reasonable to infer from the entire course of 
business that the company intended to confer 
upon him such authority as he is shown to have 
custom.arily exercised. 
· "In Stokes v. Newi Jersey Pottery Co., 17 
Vroom 237, 242, Mr. Justice Depue, speaking 
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for the 8upre111e Court said : 'There are case.s 
in v{hi-ch the powers of an officer of a corpora-
tj on, and his authority to act for the company, 
are enlarged beyond those po,vers ·which are 
inherent in his office; but those are cases in 
,vhich the agency of the officer has arisen from 
the assent of the directors, presun1ed from their 
consent and acquiescence in pern1itting the offi-
cer to assun1e the control and direction of the 
business of the company. Taylor Corp. 202, 
236, 244; Ang. & Aines Corp., Secs. 299, 302. 
·Thus, ,vhen, in the usual course of business of 
a corporation, an officer has been allowed in 
his official capacity to manage its affairs, his 
authority to represent the corporation n1ay be 
iinplied from the 1nanner in -which he has been 
per1nitted by the directors to transact its busi-
ness. :Martin v. Webb, 110 U. S. 7. These are 
sin1ply instances of the application of the prin-
ciple that . usual employ1nent is evidence of the 
powers of an agent, and a responsibility will be 
laid upon the principal for the acts of his 
agent ,vithin the apparent authority so coi1fer-
red upon the agent - a doctrine ,vhich has come 
to be applied to corporations in many respects 
as ,vell as to individuals, and with the same 
qualifications and limitations. 
I "'rhis language ,vas reiterated by the same 
distinguished judge in delivering the opinion 
of this r,ourt in Fifth Ward Savings Bank v. 
First National Bank, 19 Vroom 513, 517, and 
has i;dnce been treated as an authoritative 
statement of the la~v upon this subject." 

See also page 563, as follo,vs : 
"The language employed by Mr. Justice De-

pue ,vas that the authority of the officer to 
reprf\sent the corporation may be implied ( ,ve 
,vould prefer to say inferred) 'from the man-
neI' in ,vhich he has been pe-rmitted by the direc-
tors to transact its business.' It is of course 
a necessary corollary that where there are no 
directors de jure the agency may be created in 
favor of third parties by the conduct of the di-
rectors de facto, and that ,vhere the functions 
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normally pertaining to a board of directors are 
in the particular instance perforn1ed -by the 
stockholders themselves, they by common con-
sent dispensing with the election of directors, 
the agency for the co1npany may result as clear-
ly as · if action by a board of directors had in-
tervened, for such directors would themselves 
·be no more than agents for the body of stock-
holders. 

"For these reasons it seems to us that the 
trial judge, instead of granting a nonsuit, 
should have submitted to the jury the question 
whether, under: all the evidence, it was to be 
inferred that ~Ir. William · H. Cane had been 
clothed by the defendant company with author-
ity to represent it in the making of such con-
tracts as the contract alleged by the plaintiff 
as the ground of his action." 

In Finance Corp. of New Jersey v. Jones) 97 Law 
106, the Court said ( beginning at the last line of 
page 110) : 

"* «· * In the ahsence of a statutory prohi-
bition or limitation upon the authority of an 
agent ( there being none in the present case) , 
authority may be conferred by parol, and may 
be inf erred from circumstances or implied from 
the acquiescence of the corporation or its , man-
agers in a general course of business. Cross.-
ley v. St. Philip Neri, 7 4 N. J. L. 653." 

If, as complainant is forced to contend, Kanen-
geiser acted ·within the scope of his authority in 
holding the alleged meeting at noon time of July 1 
with the secretary-a meeting of which there was 
no notice, according to Kanengeis ·er's own testi-
mony ( p. 55, I. 1 )-and passing a resolution fore-
.closing this mortgage ( p. 55, 1. 12), it is difficult 
to see how complainant can possibly maintain that 
Kanengeiser was not acting within the scope of his 
:authority when he agreed with the defendants to a 

~ver of payment of taxes within the thirty day 
period provided for in the mortgage. 

POINT III. 

The pretended exercise of complain-
ant's option to foreclose the mortgage 
for 11.on-payment , of taxes was prem.ature 
a:nd void. 

The n1ortgage provides that the ·whole principal 
,su1n shall, au the option of the holder of the 1nort-
gage, become due after default in the payn1ent of 
any ta.xes for thirty days ( p. 71, 11. 28-32) . 

By statute ( P. L. 1918, Ch. 226, Sec. 6, at page 
821) this default clause is construed to mean that, 
should any tax become due and rein ain unpaid and 
in cvrrectrs for thirty days) then) and froni thence-
forth) that is to say) after the lctpse or expiration of 
said period) the principal and interest shall, at the 
option of the mortgctgeeJ become due and payable. 

The only evidence that the complainant exercised 
~n option to declare the mortgage ·due, ,vas the 
teAtin1ony of Louis Kanengeiser that he and the 
secretary held a "111eeting" at noon time on July 1, 
and decided to foreclose this 1nortgage for non-
payn1ent of taxes ( p. 53, I. 30). 

'I'hese taxes beca1ne due on June 1 (p. 4, 1. 33). 
The 1nortgage provides that the taxes n1ay remain 
unpaid and in arrears for thirty days. 'l"'his gave 
the def en clan ts the right to pay these taxes at any 
time before m·idni,ght on July 1. The statute de-
cla res that "then, and from thenceforth, that is to 
~av, ctfter the lrrp8e or expiration of said period)) 
( midnight of J nly 1) the complainant could ex-
ercise its , option to declare the principal and inter-
e~t d11e becam;;ie of non-payment of the taxes. 

Therefore, the pretended exercise of this option 
at noon, time on July 1, by Louis Kanengeiser and 
the secretary of t.he complainant corporation, ·was 
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pren1ature and void. The complainant undoubted-
ly realized thiS' fact, and for that reason the resolu-
tion which Kanengeiser say ,s he and the secretary 
pas 1sed at noon time on July 1 ( p. 53, I. 33) was 
not produced or offered in evidence. 

On July 1, at noon time, Kanengeiser and the 
secretary of the complainant had a "n1eeting", and 
the secretary notified Melosh, Morten & Melos ·h to 
foreclose for non-payn1ent of taxes and water rents 
(p. 53, 11. 1-18). 

Melosh, Morten & Melosh proceeded to make the 
neces-sary foreclosure searches in the offices of the 
Register and County Clerk of Hudson County : They 
prepared the foreclosure bill, and mailed it to Tren-
ton on July 2, it being received in the Clerk's office 
there, and ·filed on July 3 ( p. 1, I. 1). 

Complainan~'s right to exercise its option to de-
clare a forfeiture for non-payn1ent of taxes, did not 
accrue until after midnight on July 1. Subsequent 
thereto, the co1nplainant did not exercise such op-
tion, nor did it take any action ,vhatever for ~he 
purpoRe of declaring the mortgage forfeited. The 
filing of the bill of complaint on July 3 was 
not the exercise o.f such option, because Melosh, 
Morten & Melosh were never authorized by the co111-
plainant corporation to file the bill. The complain-
ant never ratified the action of the secretary in no-
tifying Melosh, Morten & Melosh to foreclose for 
non-payment of taxes. Apparently, none of the 
officers of the corporation knew that the secretary 
had taken it upon himself to so engage Melosh, 

Morten & Melosh. Kanengeiser swears that he did 
not know that the mortgage was being foreclosed 
until about July 4, -5 or 6 (p. 52, 1. 25) and that 
Melosh, Morten & Melosh told him about the fore-
closure (p. 52, 11. 27-31) ; and Kanengeiser swears , 
"·That is the first I knew it is being foreclosed" ( p. 
52, I. 35). 
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Even after Kanengeiser beca1ne a,vare of the fa ,ct 
that the mortgage was being foreclosed, there "ras 
never any 111eeting of the corporation to ratify the 
action of the secretary in engaging Melosh, Morten 
& Melosh to institute the foreclosure proceedings. 
As the tax and water rents ,vere paid on July 29, 

· the corporation could not thereafter declare a for-
feiture, nor could it ratify the action of the sec.re-
tary in instituting foreclosure proceedings. 

CONCLUSION. 

'l'he rornphiinant having ,vaived payn1ent of the 
taxes ,vithin the thirty day period, and the taxes 
and water rents having been actually paid by the 
Franks Centre Garage, Inc., on July 20, 1926 ( p. 
40, 1. 35 to p. 41, I. 6), so that there has been no im-
pairment of the -security of the complainant's mort-
gage, and all installments of principal and interest 
having been tendered and refused ( p. 29, 11. 20-30), 
it is respectfully submitted that the decree of the 
Court of Chancerv should he reversed and the bill t/ 

of complaint disn1issed. 

AARON A. MELNIKER, 
Solicitor and of Counsel with the 

Defendants-Appellants. 
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