NEW HOME WARRANTIES

5:25-3.5

(3) Owner responsibility: Continued operation of
drain line is homeowner maintenance item.

N vi. Possible Deficiency: Improper mechanical opera-
tion of evaporative cooling system.

(1) Performance standard: Equipment that does
not function properly at temperature standard set is a
deficiency.

(2) Builder/Warrantor responsibility: The Builder/
Warrantor shall correct and adjust so that blower and
water system operate as designed during the first year
of the warranty.

vii. Possible Deficiency: Ductwork noisy.

(1) Performance standard: Noise in ductwork may
occur for a brief period when the heating or cooling
begins to function and is not considered a deficiency.
Continued noise in the ductwork during its normal
operation is a deficiency.

(2) Builder/Warrantor responsibility: The Builder/
Warrantor shall take necessary steps to eliminate
noise in the ductwork.

viii. Possible Deficiency: Ductwork separates, be-
comes unattached.

(1) Performance standard: Ductwork that is not in
P tact or securely fastened is a deficiency.
\_ J (2) Builder/Warrantor responsibility: The Builder/
Warrantor shall reattach and resecure all separated or
unattached ductwork.

(D) Rules concerning electrical systems are as follows:

1. Electrical conductors:

i.  Possible Deficiency: Failure of wiring to carry its
designed circuit load to switches and receptacles.

(1) Performance standard: Wiring that is not ca-
pable of carrying the designed load, for normal resi-
dential use to switches and receptacles and equipment
is a deficiency.

(2) Builder/Warrantor responsibility: The Builder/
Warrantor shall check wiring and replace wiring if it
fails to carry the design load.

2. Switches and receptacles:

i.  Possible Deficiency: Fuses blow, or -circuit
breakers kick out.

(1) Performance standard: Fuses and circuit
breakers which deactivate under normal usage, when
reset or replaced is a deficiency during the first year of
the warranty.

4 ,/ (2) Builder/Warrantor responsibility: The Builder/
i Warrantor shall check wiring and replace wiring or
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breaker if it does not perform adequately or is defec-
tive.

ii. Possible Deficiency: Drafts from electrical out-
lets.

(1) Performance standard: The electrical junction
box on exterior walls may produce a slight air flow
whereby the cold air can be drawn through the outlet
into a room. This problem is normal in new home
construction.

(2) Builder/Warrantor responsibility: None.

iii. Possible Deficiency: Malfunction of electrical
outlets, switches or fixtures.

(1) Performance standard: All switches, fixtures
and outlets which do not operate as intended are
considered deficiencies only during the first year of
the warranty.

(2) Builder/Warrantor responsibility: The Builder/
Warrantor shall repair or replace defective switches,
fixtures and outlets.

3. Service and distribution:

i.  Possible Deficiency: Ground fault interruptor
trips frequently.

(1) Performance standard: Ground fault inter-
ruptors are sensitive safety devices installed into the
electrical system to provide protection against elec-
trical shock. These devices are sensitive and can be
tripped very easily. Ground fault interruptors are
required on outlets located in the kitchen, bath and
powder rooms along with all exterior outlets. Ground
fault outlets which do not operate as intended are
considered deficiencies.

(2) Builder/Warrantor responsibility: The Builder/
Warrantor shall replace the device if defective.

Amended by R.1986 d.141, effective May 5, 1986.
See: 17 N.J.R. 2816(a), 18 N.J.R. 959(a).
Recodified with changes from 3.4.

Case Notes

Builder and homeowner contract; arbitration as exclusive remedy.
Marchak v. Claridge Commons, Inc., 134 N.J. 275, 633 A.2d 531
(1993).

Arbitration clause did not preclude owner’s suit against builder for
construction defects. Marchak v. Claridge Commons, Inc., 134 N.J. 275,
633 A.2d 531 (1993).

Attached patio performance standards and builder responsibility (cit-
ing former N.J.A.C. 5:25-3.4). Aronsohn v. Mandara, 98 N.J. 92, 484
A.2d 675 (1984).

Initial Decision (2006 N.J. AGEN LEXIS 884) adopted, which
concluded there was insufficient evidence that an air conditioning
system was operating outside the performance standards of N.J.A.C.
5:25-3.5(k)4; also, the claim was untimely. Sayko v. Trade Masters, Inc.,
OAL Dkt. No. CAF 04174-06, 2006 N.J. AGEN LEXIS 947, Final
Decision (November 13, 2006).
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COMMUNITY AFFAIRS

Initial Decision (2006 N.J. AGEN LEXIS 884) adopted, which
concluded that cracks were not defects within the meaning of the New
Home Warranty regulations because there was no evidence that they
either were greater than 1/8 inch or affected the structural stability of the
wall, pursuant to N.J.A.C. 5:25-3.5; also, the claim was untimely. Sayko
v. Trade Masters, Inc., OAL Dkt. No. CAF 04174-06, 2006 N.J. AGEN
LEXIS 947, Final Decision (November 13, 2006).

Initial Decision (2006 N.J. AGEN LEXIS 884) adopted, which
concluded that water stains were not defects within the meaning of the
New Home Warranty regulations where homeowners were unable to
provide evidence of actual trickling of water through walls under
N.J.A.C. 5:25-3.5; also, the claim was untimely. Sayko v. Trade
Masters, Inc., OAL Dkt. No. CAF 04174-06, 2006 N.J. AGEN LEXIS
947, Final Decision (November 13, 2006).

No recovery under new home warranty program for alleged defects if
builder met minimum performance standards. Ladley v. Union Valley
Corporation and BHP/NHWP, 97 N.J.A.R.2d (CAF) 54.

Homeowners who failed to carry burden of proof with respect to
defects was not entitled to relief under New Home Warranty Program.
Fody v. Passive Solar Homes and the Department of Community
Affairs, 96 N.J.A.R.2d (CAF) 89.

Builder would be required to reimburse State for monies disbursed
from New Home Warranty Security Fund to settle homeowners’ claim.
Romano v. New Home Warranty Program, Bureau of Homeowner
Protection, 96 N.J.A.R.2d (CAF) 82.

Foundation and basement wall cracks caused by improper grading
constitute major structural defects covered by New Home Warranty
Program. Reddy v. Bureau of Home Owner Protection, 96 N.J.A.R.2d
(CAF) 55.

Builder who fails to follow good industry standards in constructing
windows and door jambs must make repairs under home warranty
program. QMA Builders and Developers v. Groof, 96 N.J.A.R.2d (CAF)
18.

Warranty claims going to kitchen top seams and weather stripping on
doors were not based on deficiencies covered by new home warranty.
Shost v. Renz, 95 N.J.A.R.2d (CAF) 66.

Repairs that builder failed to fix; New Home Warranty Program.
Harris v. C & C Developers, 94 N.J.A.R.2d (CAF) 103.

Bids for repairs rejected; work greatly beyond scope of necessary
repairs. Eric v. Bureau of Homeowner Protection, 94 N.J.A.R.2d (CAF)
101.

Homeowners failed to establish basis for repainting entire room and
were entitled only to have affected surface refinished. Murphy v. Bureau
of Homeowner Protection, 94 N.J.A.R.2d (CAF) 101.

Heating and air conditioning system met the requirements of the New
Home Warranty Program. Greene v. Carrington Estates, 93 N.J.A.R.2d
(CAF) 16.

Wet spots on basement walls did not constitute a violation of the New
Home Warranty and Builders Registration Act. Chen and Wang v.
Ryders Lane Development Corp., 92 N.J.A.R.2d (CAF) 114.

Builder required to make repairs. Rigas v. Bureau of Homeowner
Protection, 92 N.J.A.R.2d (CAF) 19.

Heating and air conditioning warranted (citing former N.J.A.C. 5:25-
3.4). Kratchman v. Gabriel S. DiMedio, Inc., 5 N.J.A.R. 202 (1981).

5:25-3.6 Structural and mechanical system standards

The structural and mechanical systems standards to be used
in determining the adequacy of design, materials and work-
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manship for the structural components of the home and for
the mechanical systems of the home including plumbing,
electrical and heating and cooling systems shall be the
provisions of the State Uniform Construction Code in effect
on the date that the construction permit under which the new
home was constructed was issued. The standards of adequacy
for plumbing systems shall be as specified in N.J.A.C. 5:25-
3.5(k)2; for Heating and Air Conditioning systems shall be
specified in N.J.A.C. 5:25-3.5(k)4 and for the Electrical
system capability shall be as specified in N.J.A.C. 5:25-3.5()).

Amended by R.1986 d.141, effective May 5, 1986.
See: 17 N.J.R. 2816(a), 18 N.J.R. 959(a).

Deleted text “The standards of ... and 3.4(k)3” and added “The
standards of ... N.J.A.C. 5:25-3.5(]).” Recodified from 3.5.

Case Notes

Builder and homeowner contract; arbitration as exclusive remedy.
Marchak v. Claridge Commons, Inc., 134 N.J. 275, 633 A.2d 531
(1993).

Arbitration clause did not preclude owner’s suit against builder for
construction defects. Marchak v. Claridge Commons, Inc., 134 N.J. 275,
633 A.2d 531 (1993).

5:25-3.7 Major structural defects

(a) The load bearing portion of a home is defined as the
framing members and structural elements that transmit both
dead and live loads of the home to the supporting ground.
Examples of load bearing elements are: roof rafters and
trusses; ceiling and floor joists; bearing partitions, supporting
beams, columns, basement and foundation walls, and foot-
ings.

(b) A structural failure shall not be considered a defect
until it has been established by the Construction Code
Element, under the provisions of the Uniform Construction
Code in effect on the date that the Construction Permit under
which the new home was constructed was issued, as an actual
or pending structural failure of some part of the load bearing
system as defined in (a) above. To be eligible, such defect
does not have to render the home uninhabitable; however, it
must be of such a serious nature that it vitally affects the use
of the home for residential purposes and the Construction
Official shall issue a notice to that effect under N.J.A.C. 5:23-
2.32 (Unsafe Structures).

(c) The following are excluded as major structural defects:

1. Changes by the owner to the established grade lines
affecting basement and foundation walls;

2. Movement caused by flood or earthquake;

3. Actual or resultant damage caused by lightning,
tornado, unnatural high winds or hurricanes;

4. Damage caused by additions or alterations to the
home;

5. Improper loading over and above the design criteria
for which that portion of the house was intended;

Next Page is 25-26.1
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