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6. If the Agency determines that as a result of restric­
tions on development costs, rents or other factors, that 
the actual amount of return on equity which can be paid 
in any year will be significantly below that allowed by the 
Agency pursuant to 2 through 5 above, the Agency may 
set a return on equity limit which may be paid or earned 
on an annual, cumulative but not compounded basis, not 
to exceed the base rate plus 10 percent. 

(d) For assisted living residences (ALRs) which receive a 
loan from the Agency, the housing sponsor may receive a 
return on investment annually as follows: 

1. The first 20 percent annual return on investment; 

2. When an ALR realizes a greater than 20 percent 
annual return on investment in any given year, a special 
service subsidy fund (Fund) shall be established and held 
by the Agency in which the next 10 percent or any part 
thereof above the first 20 percent return on investment 
shall be placed for the sole purpose of subsidizing rent 
and services to the low and/or moderate income residents 
of the ALR who may need assistance; 

3. The housing sponsor may receive any and all annual 
return on investment which is greater than 30 percent for 
that calendar year in which it is earned. 

Amended by R.1989 d.259, effective May 15, 1989. 
See: 21 N.J.R. 94(a), 21 N.J.R. 1331(b). 

Redesignated old (b) as (c) with no change in text and added new (b) 
regarding loans made under the New Jersey Urban Multi-Family 
Production Program. 
Amended by R.1998 d.80, effective February 2, 1998. 
See: 29 N.J.R. 3214(a), 30 N.J.R. 539(b). 

Added (d). 

Case Notes 

Tax abatement did not violate constitutional profits and dividends 
limitation. Township of North Bergen v. City of Jersey City, 232 
N.J.Super. 219, 556 A.2d 1255 (A.D.1989), certification denied 117 N.J. 
632, 569 A.2d 1334. 

5:80-3.4 Conditions required for distribution 

(a) The following conditions must be met before a return 
on equity will be authorized by the Agency: 

1. A final mortgage closing must be held, unless a 
waiver is granted in accordance with (b) below; 

2. The project must be current in all financial obli­
gations including debt service, repair and replacement 
reserve, tax and insurance escrows; 

3. All required reports and statements must be sub­
mitted by the Housing Sponsor; 

4. Surplus cash must be available at the time of the 
request; 

5. The Housing Sponsor must utilize forms as re­
quired by the Agency when requesting a return on equity; 

5:80-5.1 

(b) The requirement of a final mortgage closing prior to 
receiving a return on equity may be waived by the Executive 
Director of the Agency if it is determined that the closing is 
being delayed due to circumstances beyond the control of 
the Housing Sponsor, (for example, construction litigation). 
In addition to the need for such a determination, in order to 
have such requirement waived, the Housing Sponsor must 
complete the following to the satisfaction of the Executive 
Director of the Agency. 

1. Submission of Development Cost Certification. 

2. Submission of Bank Statements on the Construc­
tion Loan Account. 

3. Execution of a Memorandum of Understanding 
setting forth agreement as to the final mortgage amount 
including any funds necessary for final construction pay­
ment and any additional development costs which are 
approved by the Agency; and agreement, if applicable, 
regarding a reduction in the original mortgage loan 
amount. 

(c) In addition to the conditions listed in (a) above, the 
following conditions shall be met by assisted living resi­
dences (ALRs) before return on investment shall be ap­
proved by the Agency and disbursed to the housing sponsor: 

1. The ALR shall have a sustaining occupancy for two 
full consecutive years; and 

2. The operating reserve fund established pursuant to 
N.J.A.C. 5:80-1.4(c)3 shall be fully funded with 75 days 
worth of operating expenses, including expenses of ten­
ants' meals and basic services. 

Amended by R.1998 d.80, effective February 2, 1998. 
See: 29 N.J.R. 3214(a), 30 N.J.R. S39(b). 

Added (c). 

5:80-3.5 Waiver 
If the Agency grants any waiver pursuant to N.J.A.C. 

5:80-19 which by its nature affects a rate of return estab­
lished by this subchapter, then the Agency in granting such 
waiver will establish a revised rate of return for any affected 
project. 

SUBCHAPTER 4. (RESERVED) 

SUBCHAPTER 5. TRANSFER OF OWNERSHIP 
INTERESTS 

5:80-5.1 Definitions 
The following words and terms, when used in this sub­

chapter, shall have the following meanings, unless the con­
text clearly indicates otherwise. 
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"Agency" is the New Jersey Housing and Mortgage Fi­
nance Agency. 

"Cash proceeds" means that portion of the purchase price 
paid by the buyer to the seller in cash equivalent acceptable 
to the agency at closing or in successive years follo~ng the 
closing as determined by the agency. 

"Closing" means the date on which title or other interest 
in the housing project is transferred from seller to buyer. 

"Conversion" means transfers involving sale of the hous­
ing project owned by a nonprofit corporation to an owner­
ship entity having profit motivated status such as a limited 
partnership. 

"Portfolio Reserve Account" means that fund established 
pursuant to N.J.A.C. 5:80-5.9(b) intended primarily for 
financial support for any housing project financed by the 
agency. 

"Purchase price" includes the cash proceeds plus second­
ary financing, if any, plus existing mortgage(s) assumed by 
the buyer. 

"Secondary financing", both secured and unsecured, as 
any portion of thepurchase price which is not paid in cash 
proceeds or by assuming an existing indebtedness. Second­
ary financing will be permitted as set forth in N.J.A.C. 
5:80-5.7. 

"Seller" is the existing mortgagor and owner of the 
housing project having a loan from the New Jersey Housing 
and Mortgage Finance Agency. 

Amended by R.1990 d.504, effectiv~ October 15, 1990. 
See: 22 N.J.R. 1971(a), 22 N.J.R. 3220(a). 

Definition for conversion amended; definitions for development 
costs, housing project, limited dividend corporation, net proceeds, 
resyndication and transaction cost deleted. 

5:80-5.2 General policy 

(a) To be effective, all proposed changes in ownership 
interests of an agency financed housing project must receive 
the prior review and written approval of the Agency's 
executive director. 

(b) The prior specific review and approval of the Agency 
members is required if a proposed change involves a general 
partner, or shareholder with more than a 10 percent inter­
est, or where the change involves a transfer of control of the 
housing sponsor. 

(c) Changes in ownership processed under these rules 
shall not result in a modification of the statutory, regulatory 
or contractual requirements governing the housing sponsor 
and housing project except as may be provided in cases of 
prepayment pursuant to N.J.A.C. 5:80-5.10. 

COMMUNITY AFFAIRS 

(d) The Agency is under no obligation to approve the 
transfer or resale, unless the proposed buyer has the finan­
cial sufficiency, organizational capabilities, background and 
previous housing experience which will help ensure that the 
buyer will be capable of operating the project. 

(e) The approval of the Public Housing and Development 
Authority must be obtained where necessary pursuant to 
N.J.S.A. 55:16-1 et seq. 

Amended by R.1990 d.504, effective October 15, 1990. 
See: 22 N.J.R. 1971(a), 22 N.J.R. 3220(a). 

Text at (b) amended to include shareholder and transfer of control 
exception added to (d); provision on general partner's withdrawal 
Federal subsidy contract deleted at (e) and (g). 
Amended by R.1995 d.247, effective May 15, 1995. 
See: 27 N.J.R. 265(a), 27 N.J.R. 1977(b). 

5:80-5.3 Applicability 

(a) The regulations in this subchapter are applicable in 
their entirety to all proposed changes or transfers of owner­
ship interests except the following: 

1. Changes or transfers which are fully encompassed 
by the separate regulations involving nonprofit conver­
sions (N.J.A.C. 5:80-6). The conversion regulation shall 
be applicable to transfers involving conversions unless the 
Agency determines that such treatment would jeopardize 
the viability of the housing project, in which case the 
Agency, in its discretion, may apply these regulations to 
such conversion. In the event, however, of any conflict or 
inconsistency between the provisions of these regulations 
and N.J.A.C. 5:80--6 as it applies to such conversion, the 
provisions N.J.A.C. 5:80--6 shall control; 

2. Changes or transfers which represent the first sale 
of partnership or shareholder interests in order to provide 
syndication proceeds on nonprofit conversions provided 
such sale occurs within nine months of the conversion 
closing; 

3. Changes or transfers for projects which had profit 
motivated ownership status at initial mortgage closing and 
where such changes or transfers occur within three 
months of the Agency's recognition of completion of 
construction or rehabilitation of the project, for projects 
receiving both construction and permanent financing or 
within three months following the mortgage closing for 
projects receiving permanent financing only; 

4. In the case of proposed changes or transfers of 
ownership of assisted living residences (ALRs ), if any 
provision(s) of this chapter are in conflict with any provi­
sion(s) of N.J.A.C. 8:36 the provision(s) of N.J.A.C. 8:36 
shall govern.(b) Changes or transfers which fall within 
(a)2 and 3 above shall be governed by the general policy 
as set forth in N.J.A.C. 5:80-5.2 as well as the required 
documents submission set forth in N.J.A.C. 5:80-5.6(a) 
for a modified review. In addition, the fee set forth at 
N.J.A.C. 5:80-5.9(a)3 shall apply except that in no event 
shall the fee be less than $1,000. 
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(c) The rules within this subchapter shall also be applica­
ble to changes or transfers in ownership in cooperative or 
condominium projects financed by the Agency. 

Amended by R.1985 d.241, effective May 20, 1985. 
See: 17 N.J.R. 505(a), 17 N.J.R. 1258(b). 

Old text deleted and new text substituted. 
Amended by R.1990 d.504, effective October 15, 1990. 
See: 22 N.J.R. 1971(a), 22 N.J.R. 3220(a). 

Examples deleted from (a); exception at (a)3 clarified; lower limit of 
fee in (b) set at $1,000; (c) added. 
Amended by R.1998 d.80, effective February 2, 1998. 
See: 29 N.J.R. 3214(a), 30 N.J.R. 539(b). 

In (a), added 4. 

5:80-5.4 Procedure 

(a) The seller must initially submit to the executive di­
rector of the Agency a written request for approval of any 
proposed change in ownership. The request must contain a 
detailed description of the terms of sale or other ownership 
changes and a statement of the reasons for the proposed 
sale. The seller must also identify in detail and in a written 
report, the present physical, financial, management and 
tenant needs of the housing project. The Agency will 
review this report for completeness and accuracy, may re­
quire additional information or revisions to the report and 
may conduct its own review of the housing project's condi­
tion and operation. 

(b) All essential parties within the seller's organization 
documents must approve the transfer or sale. An affidavit 
and opinion of the seller's legal counsel must be submitted 
to the Agency as proof of the legality of the transfer 
pursuant to the seller's Partnership Agreement or any other 
document and all applicable laws and regulations. An 
opinion of the buyer's legal counsel may also be requested 
by the Agency. 

(c) In selecting the prospective buyer, the seller may 
solicit as many proposals as it deems necessary. Bidding is 
not required. The seller may negotiate among prospective 
buyers to obtain the best financial package/offer. Full and 
complete disclosure as to the nature and amount of the 
transaction must be made in writing to the Agency. 

5:80-5.5 

(d) As a condition of approving the transfer, the Agency 
will require that the housing· project be restored to sound 
physical condition in accordance with the report submitted 
by the seller and the independent review by the Agency. 
Deferred maintenance must be corrected at the time of 
transfer unless otherwise approved by the Agency. Neces­
sary repairs and capital improvements must be completed 
within a time frame acceptable to the Agency. A schedule 
for performing the work and a letter of credit or bond in the 
amount needed to complete the work must be provided to 
the Agency at closing. 

(e) Cash contributions must be sufficient to fund both 
immediate and anticipated reserve needs. The mortgage 
and all fees and charges due the Agency must be current at 
the time of closing. All housing project reserve accounts 
must be funded to an acceptable level, as determined by the 
Agency, within 12 months from the date of transfer in 
accordance with the Agency's repair and replacement fund­
ing schedule. 

(f) Contributions toward the purchase price from any 
sources other than cash proceeds, must be identified. 

(g) Upon assignment and assumption of the Agency's 
mortgage, modifications shall be made to the mortgage 
dearly specifying the Agency's right to enforce these regula­
tions. 

5:80-5.5 Scope of review 

(a) The scope of the Agency's review of transfer depends 
on the nature of the interest to be transferred. A transfer 
of 90 percent or more of the ownership interest requires full 
review. Full review is also required in the following instanc­
es. 

1. Transfer of title from the seller to any other party; 

2. Any conveyance or attempted conveyance by land 
contract; 

3. Transfer of 90 percent or more of the interest in 
the partnership/owner within a five year period; 
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