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Notice of Appeal and Grounds.

Filed August 12, 1931.

Hazmsaic County Givenit Court.

1
GENERAL EqQurpMeENT (0., a coI- U
poration, '
T2k A L, (/o) g
{ | Action at Law.
s Notice of
y Appeal and
Harry H. ZpiN and THOMAS \ Grounds.
CARLESS
Defendants.
e 20

To FEpER & RINZLER, ESQS.,
Attys for defendants.

Sirs:

Please take notice that the plaintiff in the above
cause appeals to the New Jersey Supreme Court
from the whole of the judgment entered in this
cause on the following grounds:

1. That the trial court erred in refusing to 30
grant the plaintiff-appellant’s motion for the di-
rection of a verdict.

2. That the trial court erred in entering judg-
ment in favor of the defendant instead of the plain-
tiff-appellant.

Respectfully yours,

JACOB LIPMAN,
Attorney for Plaintiff. 4()
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Judgment Record.

IN THE PASSAIC COUNTY CIRCUIT COURT.

GENERAL EQUIPMENT (Co0., a €OI-
poration,

Judgment

VS.
Record.

Harry H. ZpiIN and THOMAS
CARLESS.

Harry H. Zein and Thomas Carless, the Defend-
ants in this cause, were summoned to answer unto
General Equipment Co., a corporation, the Plain-
tiff therein, in an action at law, upon the follow-
ing complaint.

Complaint.
Filed June 21, 1929.

Plaintiff, a corporation organized and existing
under and by virtue of the laws of the State of
New York, says that:

1. On or about September 26, 1928, the plain-
tiff was the owner of a certain Erie Type A, full
revolving steam shovel, serial number 1744,
mounted on traction wheels, and said plaintiff
still is the owner of said steam shovel and ever
since said date has been, and is rightfully en-
titled to possession thereof.

2. On December 19, 1928, while the said steam
shovel, belonging to the plaintiff, was located in
Preakness, New Jersey, the defendant, Harry H.
Zein, through his servant or agent, Thomas Car-
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Complaint.

less, Sheriff of Passaic County, New Jersey, who,
under color of a writ of attachment issued out of
the Passaic County Circuit Court, in an action
wherein Harry H. Zein is plaintiff and Dudley
Gordon iy defendant, did then and there wrong-
fully take said steam shovel and has ever since
wrongfully detained the same.

Plaintiff demands possession of said steam

shovel, together with damages for its unlawful de-
tention.
JACOB LIPMAN,
Attorney for Plaintiff.

Answer.
Filed October 26, 1929.

Defendants, Harry H. Zein and Thomas Carless,
residing in the City of Passaic, in the County
of Passaic and State of New Jersey, and in the
City of Paterson, in the County of Passaic and
State of New Jersey, respectively, answering the
complaint filed by the plaintiff in the above en-
titled matter, say that:

1. Defendant deny each and every allegation
contained in paragraphs one and two.

FIRST SEPARATE DEFENSE.

Defendants further answering say that the
plaintiff was not the owner of the steam shovel
referred to in the complaint.

SECOND SEPARATE DEFENSE.

Plaintiff has not made demand for the return
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Answer.

of the steam shovel upon either of the defendants

before instituting this action.

THIRD SEPARATE DETFENSE.

Plaintiff is not entitled to possession of said
steam shovel.

FOURTH SEPARATE DEFENSE.

The said steam shovel is now in custodio legis
and the action of replevin instituted by the said
plaintiff is wrongfully taken against the said de-
fendants.

FEDER & RINZLER,
Attorneys of Defendants.

Notice of Deposit.
Tiled November 9th, 1929.

To MEssrs. FEDER & RINZLER,
Attorneys for Defendants
Passaic, New Jersey.

Gentlemen :

Please Take Notice that the plaintiff has this
day deposited with the Clerk of this Court a bond

" in the penal sum of $200.00, conditioned for pay-

ment, if the plaintiff herein shall fail to prosecute
the said action with effect and pay the Court, if
it discontinue, be non-suited and a judgment pass
against it.

Take Further Notice that the surety appearing
on said bond is the National Surety Company, a




Notice to Strike out as Sham.

corporation, whose office is at 4 Albany Street,
New York, New York.

Dated: October 30, 1929.
JACOB LIPMAN,
Attorney for Plaintiff.

Notice to Strike Out Answer as Sham.
Filed November 9th, 1929.

Messrs. 'EDER & RINZLER,
Attorneys for Defendants.

Please Take Notice that on Saturday, Novem-
ber 9th, I shall appear before Honorable Newton
H. Porter, Judge of the Passaic County Circuit
Court, at ten o’clock in the forenoon or as soon
thereafter as the matter can be heard, at the Court
House, Paterson, New Jersey and move to strike
out the answer filed in the above entitled cause,
upon the following grounds:

1. That the same is sham, in that the said de-
fendants or either of them, do not intend to sup-
port the allegations therein set forth with legal
proof thereof.

2. That the same is sham, in that the defend-
ants, or either of them, do not intend to contro-

vert the allegations set forth in the complaint filed .

herein.

3. That the same is sham and is interposed

solely for the purpose of delay.

4. That the First Separate Defense therein set
forth does not constitute a defense in law.
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Notice to Strike out as Sham.

5. That the First Separate Defense therein
set forth is a conclusion and fails to set forth any

tacts affording a defense to the cause of action set

forth in plaintiff’s complaint.

6. That the matters and things set forth in
the First Separate Defense do not constitute a de-
fense in this action.

7. That the matters and things set forth in the
Second Separate Defense do not constitute a de-
tense to the cause of action set forth in plaintiff’s
complaint.

8. That the matters and things set forth in the
Third Separate Defense do not constitute a legal
defense to the cause of action set forth in plain-
tiff’s complaint.

9. That the matters and things set forth in
the Third Separate Defense constitute a conclu-
siomn.

10. That the Third Separate Defense fails to
set forth any defense constituting a defense to the
cause of action set forth in plaintiff’s complaint.

11. That the matters and things set forth in
the Fourth Separate Defense do not constitute a
defense in law.

12. That the Fourth Separate Defense and the
matters and things therein set forth constitute a
conclusion in law.

13. That the Fourth Separate Defense fails to

set forth fact or facts constituting a defense to the
cause of action set forth in plaintiff’s complaint.

Take Further Notice that if the said Answer is
struck out, a motion will be made to enter judg-
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A ffidavit annezved to Notice to Strike out as Sham.

ment interlocutory against the defendants and in
favor of the plaintiff.

Take Further Notice that appended hereto are
copies of affidavits which will be used in support
of said motion.

Respectfully yours,
JACOB LIPMAN,
Attorney for Plaintiff.
Dated : November 4th, 1929.

10

State of New York, |
County of New York, (™"

David E. Leonard, of full age, being duly sworn,
according to law, upon his oath deposes and says 20
that he is the President of General Equipment
Co., a corporation of the State of New York and
is personally familiar with all the matters and
things herein set forth.

Deponent says that he is in active charge of the
business of the plaintiff, which is the sale of re-
built machinery, which is carried on at No. 342
Madison Avenue, New York, New York.

On September 26th, 1928, a gentleman appear- 3()
ed at plaintiff’s place of business and he intro-
duced himself to deponent as Dudley Gordon,
who informed deponent that he was President of
the Gordon Engineering Company, stating that
he was interested in purchasing a steam shovel.
After considerable discussion, he finally decided
to purchase the shovel referred to in the annexed
agreement and they proceeded to reduce their un-
derstanding to writing.

Tor the purpose of preparing said agreement, 40
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Affidavit annexed to Notice to Strike out as Sham.

deponent inquired of Mr. Gordon when and where
the Gordon Engineering Company was incorpor-
ated and he informed deponent that the company
had been organized under the laws of the State of
New Jersey several days prior to this call and
that the papers had been signed and that the cer-
tificate of incorporation had, in fact, been mail-
ed to Trenton, New Jersey, on that day. Depon-
ent thereupon prepared an agreement which em-
bodies their understanding, a copy of which said
agreement is hereto annexed, under the terms of
which, plaintiff agreed to sell to Gordon Engin-
eering Company, a New Jersey Corporation, one
Erie Type A, full revolving steam shovel, serial
number 1744, mounted on traction wheels, for the
sum of $1500.00, payable $300.00 upon the sign-
ing of the contract; $1200.00 to be evidenced by
promissory note dated the date of the agreement
and maturing ninety days thereafter. The said
agreement provided among other things, that title
unto the said machinery shall remain in the seller,
the plaintiff herein, until the full purchase price
thereof shall have been paid. Mr. Gordon then in-
formed deponent that he had already inspected the
machine at their plant in Paterson, N. J., and de-
ponent introduced him to Mr. William B. Dunphy,
and requested him to have the contract executed,
which was done after having been read by Mr.
xordon. Mr. Gordon then stated that owing to
the fact that the Gordon Engineering Company
had secured a large contract, that it had expended
a great deal of money and requested that the initial
payment of $300.00, provided for under the terms
of the contract, be deferred and deponent con-
sented to this arrangement and in accordance
therewith, two promissory notes were executed to
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Affidavit annexed to Notice to Strike out as Sham.

cover the consideration referred to in said con-
tract, copies of which are annexed hereto.

The steam shovel referred to in the contract cost
$6,000.00 new and the plaintiff had expended
$1200.00 in remodeling the same for delivery,
under the terms of the contract, which was ef-
fected about ten days subsequent to the date there-
to. The business of the plaintiff is buying and
selling used machinery and deponent says that he
has been in this business for upwards of 18 years,
during which period of time, he has from time to
time sold steam shovels and kindred items of ma-
chinery and equipment. Deponent says that he is
conversant with outlets for equipment of that type,
including that referred to in the contract an-
nexed hereto and that, in his opinion, the market
ralue of the same, at the time of the sale to Gor-
don Engineering Company was $2100.00. There-
after, the said steam shovel was delivered, at the
request of Dudley Gordon to a sand pit erected
near Preakness, New Jersey, where it remained up
to and following the date of its seizure by the de-
fendants herein. Thereafter, from time to time,
deponent called on the Gordon Engineering Com-
pany for the purpose of interviewing Dudley Gor-
don, in order to secure payments of the promissory
notes hereinbefore referred to, one of which visits
occurred on December 26th, 1928, the date one of
said notes became due. Deponent was unable to
find Dudley Gordon on that date and returned
about ten days thereafter, when he was informed
by someone in the neighborhood that the Sheriff
of Passaic County, New Jersey, had levied upon
said machinery by virtue of a writ of attachment,
issued by the defendant, Harry H. Zein herein. On
all occasions, the deponent called at the sand pit
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Affidavit annexed to Notice to Strike out as Sham.

at Preakness, New Jersey, and at all times found
the machine which is the subject matter of this suit

‘upon the premises.

On the occasion of a visit to Preakness, New Jer-
sey, about ten days after December 26th, 1928, de-
ponent saw the said machine and on the basis of
his experience in the sale or purchase of similar
machines, says that, in his opinion, the reasonable
value of the same, at that time was $1700.00.

Deponent says that no portion of the considera-
tion referred to in said contract, has been paid to
plaintiff, the entire sum therein provided for re-
mains due to plaintiff.

DAVID E. LEONARD.

Sworn and subseribed to, before me,
this 31st day of October, 1929.
W. B. Dunphy,
Notary Public.
Queens Co. Clk’s No. 409, Reg. No. 4920
New York Co. Clk’s No. 125, Reg. No. 1D155
Commission expires March 30, 1931
(Lesh)

AGREEMENT

Made this 26th day of September, 1928, between
the General Equipment Company, Inc., of 342
Madison Avenue, New York, N. Y., a New York
Corporation, hereinafter called the seller, and the
rordon Engineering Company of Clifton, N. J.,
a New Jersey corporation, hereinafter called the
purchaser.

(L) The seller hereby proposes to furnish to
purchaser, subject to inspection and acceptance
before shipment the following described equip-
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Agreement annexed to Affidavit.

ment, on terms and conditions hereinafter out-
lined::
1 - Erie type A full revolving steam shov-
el, serial #1744, mounted on traction
wheels.

(2) The price of said steam shovel iy Fifteen
Hundred ($1500.00) Dollars F.O.B. our shops,
Paterson, N. J., payable in New York Exchange
as follows:

Three Hundred ($300.00) Dollars on
signing of contract.

Twelve Hundred ($1200.00) Dollars on
December 26, 1928.

The deferred payment to be evidenced by a ninety
(90) day note dated Sept. 26, 1928, with interest
at 6% per annum, which shall be considered as
evidence to pay and not as payment thereof.

(3) Title shall remain in seller until full
purchase price shall have been paid, during which
period ownership plates on said steam shovel are
to be maintained thereon by purchaser, and pur-
chaser also agrees to keep said steam shovel in
good operating condition and not sell, transfer or
move same without written consent of seller, first
had and obtained.

(4) It is agreed that within thirty (30) days
from Sept. 26, 1928, purchaser may upon due
notice to the seller return said steam shovel to
our Paterson, N. J., shops, all transportation
charges paid. In event that the purchaser exer-
cises this privilege, a joint inspection of said steam
shovel is to be made by representatives of seller
and purchaser to determine whether or not said
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Agreement annexed to Affidavit.

steam shovel has been maintained in condition
specified in the preceding paragraphs.

(5) After joint inspection is made and steam
shovel returned to our Paterson, N. J., shops, this
agreement will be cancelled and the Three Hun-
dred ($300.00) Dollars paid will be considered as
rental, and purchasers note returned.

(6) In the event of default in payment the
seller may at their option, take possession of and
remove said steam shovel without process of law
or notice, in which case all payments previously
made shall be considered as rental for period used.

(7) This proposal, when properly executed by
parties hereto will constitute an agreement that
there are no understandings other than as specified
herein.

(8) In witness whereof the parties have here-
unto set their hands and seals the day and year
first above written.

GENERAL EQUIPMENT COMPANY, INC.,
W. B. Dunphy (Signed)
Vice President.
Attest:
W. B. Dunphy (Signed)
Secretary.

We, the Gordon Engineering Company, hereby
accept above proposal of the General Equipment
Company, Inc., and having inspected and accepted
the steam shovel, instruct them to ship said steam

shovel to the vicinity of Paterson, N. J.

GOrRDON ENGINEERING COMPANY,
Dudley Gordon (Signed)
Attest:
D. E. Leonard (Signed)
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Agreement annexed to Affidavit.

State of New York, ] . .
County of New York, |~

Be it remembered, that on this 25th day of Sep-
tember, 1928, before me Carlo Carlino, personally
appeared W. B. Dunphy, who, being by me duly
sworn, doth depose and make proof to my satisfac-
tion that he is the Secretary of, and well knows the
seal of General Equipment Co. Inc., the seller,
named in the foregoing instrument; that the seal
thereto affixed is the proper corporate seal of the
said corporation, and that the same was so affixed
thereto and the said instrument signed and de-
livered by W. B. Dunphy, Vice President of said
corporation in the presence of said deponent, as
the voluntary act and deed of the said corpora-
tion, and that the said deponent thereupon signed
the same as subscribing witness.

Subscribed and sworn to before me, the day and
year first above written.

CARLO CARLINO (signed)

(Seal) ’

State of New Jersey, | . .
County of Essex, S“\“'

Be it remembered, that on this 26th day of Sept.
1928 before me, Carlo Carlino, personally ap-
peared Mr. Dudley Gordon, who being by me duly
sworn, doth depose and make proof to my satis-
faction that he is the President of and well knows
the seal of the Gordon Engineering Company the
purchaser named in the foregoing instrument; that
the seal thereto affixed is the proper corporate
seal of the said corporation, and that the same
was so affixed thereto and the said instrument
signed and delivered by Dudley Gordon, President
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Agreement annexved to Affidavit.

of said corporation, in the presence of said depon-
ent, as the voluntary act and deed of said corpora-
tion, and that the said deponent thereupon signed
the same as subscribing witness.
Subscribed and sworn to before me, the day and .
year first above written.
CARLO CARLINO (signed)

(Seal) 3
NOTES
$300.00 : Clifton, N. J. Sept. 26, 1928

On November 1st, 1928 we promise to pay to the
order of General Equipment Company, Inc.,
Three Hundred and no/100 — Dollars
Payable at 342 Madison Avenue, New York, N. Y.
Value received with interest at 6% per annum.

JORDON ENGINEERING COMPANY,
Dudley Gordon,
President.
No. 1 Due 11/1/28

$1,200.00 Clifton, New Jersey, September 26, 1928
Ninety days after date, we promise to pay to the
order of General Equipment Company, Inc.

One Thousand Two Hundred and no/100 —Dollars
Payable at 342 Madison Avenue, New York, N. Y.
Value received with interest at 6% per annum.

GORDON ENGINEERING COMPANY,
Dudley Gordon,
President.
No. 2 Due . 12/26/28
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Affidavit of Harry H. Zein.
Filed February 24, 1930.

State of New Jersey, | _
County of Passaic, (7"

I, Harry H. Zein, of full age, being duly sworn,
according to law, upon my oath depose and say
that:

1. I am one of the defendants in the above en-
titled cause.

2. On the 19th day of December, 1928 I caused
a writ of attachment to be issued out of the Sher-
iff’s Office of the County of Passaic, attaching the
steam shovel of one, Dudley Gordon, for an in-
debtedness of the said Dudley Gordon to me in the
sum of Two Thousand ($2,000.00) Dollars.

3. Said steam shovel is the same as the one
made the basis of the replevin action in the above
entitled cause.

4. On the 19th day of December, 1928, an in-
ventory and appraisement of the rights, credits,
monies, effects, goods, chattels, lands and tene-
ments of the defendant in said attachment action
was made by the Sheriff of the County of Passaic.

5. On the 21st day of January, 1929, S. Don-
ald Perlman, Esq., was appointed auditor in said
attachment action and notice of said attachment
was advertised in the Passaic Daily Herald, a
newspaper published in the City of Passaic, Coun-
ty of Passaic and State of New Jersey.

6. On the 17th day of April, 1929, the report
of said auditor was filed in the Passaic County
(lerk’s Office, certifying that mno creditor other
than myself had applied to the court or to said
auditor to have his accounts audited.

7. On the 29th day of April, 1929, judgment
was entered in my favor in the sum of Two
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Affidavit of Harry H. Zein.

Thousand Two Hundred and Sixty ($2,260.00)
Dollars, in said attachment cause and in pur-

‘suance to said judgment an execution was issued

and a levy made on the steam shovel made the
basis of the above entitled replevin cause and a
date set for the sale of said steam shovel, same
being the 12th day of June, 1929, at two o’clock
in the afternoon, same being described as follows:
One Erie Steam Shovel, 15 Yard Type A Com-
plete 25 H. P.
HARRY H. ZEIN.

Sworn to and Subscribed before me,

this 25th day of July, 1929.

Aubrey J. Elias,
An Attorney at Law of N. .J.

Affidavit of Irving Rinzler.
Filed February 24, 1930.

State of New Jersey, |
County of Passaic, (™7
I, Irving Rinzler, of full age, being duly sworn,
according to law, upon my oath depcse and say
that:
1. T am associated and affiliated with the Of-
fice of Feder & Rinzler, Esqs., attorneys of the
above named defendants.
2. On the 22nd day of July, 1929, at the re-
quest of Feder & Rinzler, Esqs., I made a search -
for conditional bill of sale on the steam shovel
made the basis of the above action.
3. T found that under date of September 26th,
1928, a conditional bill of sale was executed from
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Order Denying Motion to Strike Out Answer.

the Gordon Engineering Company to the General
Equipment Company, Inc., which conditional bill
of sale covers one Erie type A full revolving
steam shovel, Serial No. 1744. Said conditional
bill of sale was recorded on the 15th day of Feb-
ruary, 1927, in the Passaic County Register’s Of-
fice, and was signed in the following maner, ()
“Gordon Enginering Company, Dudley Gordon.”

IRVING RINZLER.

Sworn to and Subscribed before me,
this 24th day of July, 1929.
Morris Dobrin,
An Atorney at Law of N. J.

20)
Order Denying Motion to Strike Out Answer.

Filed April 22, 1930.

Application being made in the above entitled
matter to strike out the answer filed by the de-
fendants, and no sufficient reason apearing there-
for;

It is, on this 21st day of April, 1930, Ordered,
that the motion to strike out the answer, be and 30
the same is herewith denied, with costs against
the plaintiff herein.

NEWTON H. PORTER,
Judge.

40
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Amended Answer.
Filed May 1, 1930.

Defendants, Harry H. Zein and Thomags Carless,
residing in the City of Passaic, in the County of
Passaic and State of New Jersey, and in the City
of Paterson, in the County of Passaic and State
of New Jersey, respectively, answering the com-
plaint filed by the plaintiff in the above entitled
matter, say that:

1. Defendants deny each and every allegation
contained in paragraphs one and two.

FIRST SEPARATE DEFENSE.

Defendants further answering say that the
plaintiff was not the owner of the steam shovel
referred to in the complaint.

SECOND SEPARATE DEFENSE.

Plaintiff has not made demand for the return
of the steam shovel upon either of the defendants
before instituting this action.

THIRD SEPARATE DEFENSE.

Plaintiff is not entitled to possession of said
steam shovel.

FOURTH SEPARATE DEFENSE.

The said steam shovel is now in custodio legis
and the action of replevin instituted by the said
plaintiff is wrongfully taken against the said de-
fendants.

FIFTH SEPARATE DEFENSE.

Defendants have a superior title to that of the
plaintiff herein and a superior lien, in that the
defendant, Harry H. Zein, heretofore obtained
title by virtue of an attachment issuing out of the
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Amended Answer.

Passaic County Circuit Court, attaching the chat-
tel involved in the writ of replevin and complaint
herein, which attachment was issued on December
16th, 1928.

SIXTH SEPARATE DEFENSE.

The only title acquired by the plaintiff herein
is by reason of a conditional bill of sale dated
September 26th, 1928, but filed February 15th,
1929, sometime after the attaching lien of the de-
fendant herein on the shovel involved in said
suit.

FEDER & RINZLER,

Attorneys of Defendants.

Notice of Motion to Amend Complaint.
Filed February 6, 1931.

To: Messrs. Feder & Rinzler, Attorneys for De-
fendants:

Take Notice that on Friday, the sixth day of
February, 1931, at two o’clock in the afternoon
or as soon thereafter as counsel can be heard, I
shall appear before the Honorable William B. Mac-
Kay, Judge of the Passaic County Circuit Court,
at Paterson, N. J., and move to amend the com-
plaint filed in the above entitled cause, to read as
set forth in the amended complaint hereto an-
nexed.

JACOB LIPMAN,
Attorney for Plaintiff.
Dated : January 30th, 1931.
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Complaint, annexed to Notice of Motion.

Plaintiff, a corporation organized and existing
under and by virtue of the laws of the State of
New York, complaining of the defendants, says
that:

FIRST COUNT.

1. On or about September 26Gth, 1928, the
plaintiff was the owner of a certain Erie Type A,
full revolving steam shovel, serial number 1744,
mounted on traction wheels, and said plaintiff
still is the owner of said steam shovel and ever
since said date has been, and is rightfully en-
titled to possession thereof.

2. On December 19th, 1928 while the said
steam shovel, belonging to the plaintiff, was locat-
ed in Preakness, N. J., the defendant, Harry H.
Zein, through his servant or agent, Thomas Car:
less, did then and there wrongfully take said
steam shovel and has ever since wrongfully de-
tained the same.

Wherefore, plaintiff demands possession of said
steam shovel, together with damages for its un-
lawful detention, on this First Count.

SECOND COUNT.

1. TPlaintiff repeats Paragraph #1 of the
First Count, and makes same a part hereof as if
the same were herein fully set forth.

2. On or about September 26th, 1928, the
plaintiff sold to thé Gordon Engineering Clo., of
(lifton, N. J., a corporation of the State of New
Jersey, the aforementioned steam shovel under a
written agreement, a copy of which is annexed
hereto, and under the terms of which title of said
steam shovel was reserved in the Seller, the plain-
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Complaint, annexved to Notice of Motion.

tiff herein, until the entire purchase price was
paid; under the terms of the said contract, the
Purchaser, Gordon Engineering Co., agreed to
pay to the plaintiff herein the sum of Fifteen
Hundred ($1500.00) Dollars, payable as follows:
Three Hundred ($300.00) Dollars at the signing
of the contract, and Twelve Hundred ($1200.00) 1(
Dollars on December 26th, 1928. Upon the exe-
cution of the agreement of sale, the aforesaid
steam shovel was delivered to the DPurchaser at
Preakness, N. J.

3. The Purchaser has failed to make any pay-
ment under the contract, the entire amount re-
maining unpaid and due.

4. By reason of the said purchaser’s default
and failure to make the payments called for by 20
the contract, the plaintiff has become, and now is,
lawfully entitled to immediate possession of the
said chattel.

5. That on or about December 19th, 1928, the
aforesaid steam shovel was found by the defend-
ant, Harry H. Zein, through his agent or servant,
the defendant, Thomas Carless, and said chattel
has been in his possession since December 19th,

z )
1928. 30

6. That on or about December 19th, 1928, the
plaintiff made a demand upon said Harry H. Zein
for the return of said chattel, but said defendant
refused, and still refuses, to deliver said chattel to
the said plaintiff, and then and now wrongfully
detains the same.

Wherefore, plaintiff demands judgment for the
possession of said steam shovel, together with dam-
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Agreement an nexed to Notice of Motion.

age for its unlawful detention, on this Second

Count.
JACOB LIPMAN,

Attorney for Plaintiff.

AGREEMENT.,.

Made this 26th day of September, 1928, between
the General Equipment Company, Inc., of 342
Madison Avenue, New York, N. Y., a New York,
Corporation, hereinafter called the Seller, and the
Gordon Engineering Company of Clifton, N. .J.,
a New Jersey Corporation, hereinafter called the
Purchaser.

(1) The Seller hereby proposes to furnish to
Purchaser, subject to inspection and acceptance
before shipment, the following described equip-
ment, on terms and conditions hereinafter out-
lined :

1—Erie type A full revolving steam shov-
el, serial #1744, mounted on traction
wheels.

(2) The price of said steam shovel is Fifteen
Hundred ($1500.00) Dollars F. O. B. our shops,
Paterson, N. J., payable in New York Exchange
as follows: :

Three Hundred ($300.00) Dollars on
signing of contract.

Twelve Hundred ($1200.00) Dollars on
December 26th, 1928.

The deferred payment to be evidenced by a ninety
(90) ‘day note, dated September 26th, 1928, with

40 interest at 6% per annum which shall be consid-
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ered as evidence to pay and not as payment there-
of.

(3) Mitle shall remain in seller until full pur-
chase price shall have been paid, during which
period ownership plates on said steam shovel are
to be maintained thereon by purchaser, and pur-
chaser also agrees to keep said steam shovel in
good operating condition and not sell, transfer or
move same without written consent of seller, first
had and obtained.

(4) It is agreed that within thirty (30) days
from September 26th, 1928, purchaser may upon
due notice to the seller return said steam shovel
to our Paterson, N. J. shops, all transportation
charges paid. In event that the purchaser exer-
cises this privilege, a joint inspection of said
steam shovel is to be made by representatives of
seller and purchaser to determine whether or not
said steam shovel has been maintained in condi-
tion specified in the preceding paragraphs.

(5) After joint inspection is made and steam
shovel returned to our Paterson, N. J., shops, this
agreement will be cancelled and the Three Hun-
dred ($300.00) Dollars paid will be considered as
rental, and purchasers note returned.

(6) In the event of default in payment, the

seller may at their option, take possession of and
remove said steam shovel without process of law
or notice, in which case all payments previously
made shall be considered as rental for period used.

(7) This proposal, when properly executed by
parties hereto, will constitute an agreement that
there are no understandings other than as speci-
fied herein. :

(8) In witness whereof the parties have here-
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unto set their hands and seals the day and year
first above written.

GENERAL EquipMeENT COMPANY, INC.,
(Signed) W. B. Dunphy,
Vice President.
Attest:
(Signed) W. B. Dunphy,
Secretary.

We, the Gordon Engineering Company, hereby
accept above proposal of the General Equipment
Company, Inec., and having inspected and accept-
ed the steam shovel, instruct them to ship said
steam shovel to the vicinity of Paterson, N. J.

GORDON ENGINEERING CCOMPANY,
(Signed) Dudley Gordon.
Attest:
(Signed) D. E. Leonard.

State of New York, |
County of New York, (™"

Be it remembered, that on this 25th day of Sep-
tember, 1928, before me, Carlo Carlino, personal-
ly appeared W. B. Dunphy, who, being by me duly
sworn, doth depose and make proof to my satis-
faction, that he is the Secretary of, and well
knows the seal of General Equipment Co., Inc.,
the seller, named in the foregoing instrument;
that the seal thereto affixed is the proper corpor-
ate seal of the said corporation, and that the same
was so affixed thereto, and the said instrument
signed and delivered by W. B. Dunphy, Vice
President of said corporation, in the presence of
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said deponent, as the voluntary act and deed of
the said corporation, and that the said depon-
ent thereupon signed the same as subscribed wit-
ness.

Sworn and subscribed to before me, the day
and year first above written.

CARLO CARLINO (Signed)

(Seal)

State of New Jersey,l
County of §
Be it remembered, that on the 26th day of Sep-
tember, 1928, before me, Carlo Carlino, personal-
ly appeared Mr. Dudley Gordon, who, being by
me duly sworn, doth depose and make proof to my
satisfaction that he is the President, of and well
knows the seal of the Gordon Engineering Com-
pany, the purchaser, named in the foregoing in-
strument ; that the seal thereto affixed is the prop-
er corporate seal of the said corporation, and that
the same was so affixed thereto, and the said in-
strument signed and delivered by Dudley Gor-
don, President of said corporation, in the presence
of said deponent, as the voluntary act and deed
of said corporation, and that the said deponent
thereupon signed the same as subscribing witness.
Subscribed and sworn to before me, the day and

vear first above written.
CARLO CARLINO (Signed)

SISO
SISl

(Seal)
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Order to Amend Complaint.
Filed February 16, 1931.

This matter having been argued before me on
February 7th, 1931, by counsel for the respective
parties hereto, the purpose of the motion having
been to amend the complaint filed in the above en-
titled cause, it is on this 16th day of Iebruary, A.
10), LB

OrpERED, that the complaint in the above en-
titled cause be amended to read as the copy of the
amended complaint hereto annexed.

W. B. MACKAY,
Judge.

Plaintiff, a corporation organized and existing
under and by virtue of the laws of the State of
New York, complaining of the defendants, says
that:
; FIRST COUNT.

1. On or about September 26th, 1928 the
plaintiff was the owner of a certain Erie Type A,
full revolving steam shovel, serial number 1744,
mounted on traction wheels, and said plaintiff
still is the owner of said steam shovel, and ever
since said date has been, and is rightfully entitled
to possession thereof.

2. On December 19th, 1928, while said steam
shovel, belonging to the plaintiff, was located in
Preakness, N. J., the defendant, Harry H. Zein,
through his servant or agent, Thomas Carless, did
then and there wrongfully take said steam shovel,
and has ever since wrongfully detained the same.

Wherefore, plaintiff demands possession of said
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Amended Complaint, annexed to Order.

steam shovel, together with damages for its un-
lawtul detention, on this First Count.

SECOND COUNT.

1. Plaintiff repeats Paragraph #1 of the First
Jount, and makes same a part hereof as if the
same were herein fully set forth.

2. On or about September 26th, 1928, the plain-
tiff sold to the Gordon Engineering Co. of Clif-
ton, N. J., a corporation of the State of New Jer-
sey, the aforementioned steam shovel under a
written agreement, a copy of which is annexed
hereto, and under the terms of which title of said
steam shovel was reserved in the Seller, the plain-
tiff herein, until the entire purchase price was
paid; under the terms of the said contract, the
Purchaser, Gordon Engineering Co., agreed to
pay to the plaintiff herein the sum of Fifteen Hun-
dred ($1500.00) Dollars, payable as follows:
Three Hundred ($300.00) Dollars at the signing
of the contract, and Twelve Hundred ($1200.00)
Dollars on December 26th, 1928. Upon the exe-
cution of the agreement of sale, the aforesaid
steam shovel was delivered to the Purchaser at
Preakness, N. J.

3. The purchaser has failed to make any pay-
ment under the contract, the entire amount re-
maining unpaid and due.

4. By reason of the said purchaser’s default
and failure to make the payments called for by
the contract, the plaintiff has become, and now is,
lawfully entitled to immediate possession of the
said chattel.

5. That on or about December 19th, 1928, the
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aforesaid steam shovel was found by the defend-
ant, Harry H. Zein, through his agent or servant,
the defendant, Thomas Carless, and said chattel
has been in his possession since December 19th,
1928.

6. That on or about December 19th, 1928, the
plaintiff made a demand upon said Harry H.
Zein for the return of said chattel, but said de-
fendant refused, and still refuses, to deliver said
chattel to the said plaintiff, and now wrongfully
detains the same.

Wherefore, plaintiff demands judgment for the
possession of said steam shovel, together with
damages for its unlawful detention on this Sec-
ond Count.

JACOB LIPMAN,
Attorney for Plaintiff.

AGREEMENT

Made this 26th day of September, 1928, between
the General Equipment Company, Inc., of #342
Madison Avenue, New York, N. Y., a New York
‘Corporation, hereinafter called the Seller, and the
Gordon Engineering Company of Clifton, N. J.,
a New Jersey Corporation, hereinafter called the
Purchaser.

(1) The Seller hereby proposes to furnish to
Purchaser, subject to inspection and acceptance,
before shipment, the following described equip-
ment, on terms and conditions hereinafter out-
lined.

1 Erie Type A full revolving steam
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shovel, serial #1744, mounted on traction
wheels.

(2) The price of said steam shovel iy Fifteen
Hundred ($1500.00) Dollars F. O. B. our shops,
Paterson, N. J., payable in New York Exchange
as follows:

Three Hundred ($300.00) Dollars on
signing of contract.

Twelve Hundred ($1200.00) Dollars on
December 26th, 1928.

The deferred payment to be evidenced by a ninety
(90) day note, dated September 26th, 1928, with
interest at 69 per annum which shall be consid-
ered as evidence to pay and not as payment there-
of.

(3) Title shall remain in seller until full pur-
chase price shall have been paid, during which
period ownership plates on said steam shovel are
to be maintained thereon by purchaser, and pur-
chaser agrees to keep said steam shovel in good
operating condition and not sell, transfer or move
same without written consent or seller, first had
and obtained.

(4) Tt is agreed that within thirty (30) days
from September 26th, 1928, purchaser may upon
due notice to the seller return said steam shovel
to our Paterson, N. J. shops, all transportation
charges paid. In event that the purchaser exer-
cises this privilege, a joint inspection of said steam
shovel is to be made by representatives of seller
and purchaser to determine whether or not said
steam shovel has been maintained in condition
specified in the preceding paragraphs.

(5) After joint inspection is made and steam
shovel returned to our Paterson, N. .J. shops, this
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agreement will be cancelled and the Three Hun-
dred ($300.00) Dollars paid will be considered as _
rental, and purchaser’s note returned. .

(6)) In the event of default in payment, the ‘
seller may at their option, take possession of and -
remove said steam shovel without process of law

10 o°r notice, in which case all payments previously
made shall be considered as rental for period
used.

(7) This proposal, when properly executed by
parties herein, will constitute an agreement that
there are no understandings other than as speci-
fied herein.

(8) In witness whereof the parties have here-
unto set their hands and seals the day and year
first above written.

20
GENERAL EqQuripMENT COMPANY, INC.,

(Signed) W. B. Dunphy,
Vice President.
Attest:
(Signed) W. B. Dunphy,
Secretary.

We, the Gordon Engineering Company, hereby
accept above proposal of the General Equipment

30 Company, Inc., and having inspected and accept-
ed the steam shovel, instruct them to ship said 1
steam shovel to the vicinity of Paterson, N. J. ‘

GORDON ENGINEERING (COMPANY,
(Signed) Dudley Gordon.
Attest:
(Signed) D. E. Leonard
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State of New York, | _ .
County of New York, (™"

Be it remembered, that on this 25th day of Sep-
tember, 1928, before me, Carlo Carlino, personal-
ly appeared W. B. Dunphy, who, being by me duly
sworn, doth depose and make proof to my satis-
faction, that he is the Secretary of, and well knows
the seal of General Equipment Co. Inc., the Seller,
named in the foregoing instrument; that the seal
thereto affixed is the proper corporate seal of the
said corporation, and that the same was so affixed
thereto, and the said instrument signed and de-
livered by W. B. Dunphy, Vice President of said
corporation, in the presence of said deponent, as
the voluntary deed and act of the said corporation,
and that the said deponent thereupon signed the
same as subscribed witness.

Sworn and subscribed to before me,
the day and year first above written.

(Signed) CARLO CARLINO.
(Seal)

State of New Jersey, |
County of (s

Be it remembered, that on the 26th day of Sep-
tember, 1928, before me, Carlo Carlino, personally
appeared Mr. Dudley Gordon, who, being by me
duly sworn, doth depose and made proof to my
satisfaction that he is the President of and well
knows the seal of the Gordon Engineering Com-
pany, the purchaser named in the foregoing in-
strument ; that the seal thereto affixed is the prop-
er corporate seal of the said corporation, and that
the same was so affixed thereto, and the said in-
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strument signed and delivered by Dudley Gordon,
President of said corporation, in the presence of
said deponent, as the voluntary act and deed of
said corporation, and that the said deponent there-
upon signed the same as subscribing witness.

Subsecribed and sworn to before me, the day and
yvear first above written.

(Signed) CARLO CARLINO.

(Seal)

Amended Answer.
Hiled February 19; 1931,

Defendant, Harry H. Zein, residing in the Clity
of Passaic, in the County of Passaic and State of
New Jersey, and defendant, Thomas Carless, re-
siding in the City of Paterson, in the County-of
Passaic and State of New Jersey, answering the
amended complaint filed in the above cause, say
that:

AS TO FIRST COUNT.

They deny each and every allegation of para-
graphs one and two.
AS TO SECOND COUNT.
They deny each and every allegation of para-
graphs one to six, inclusive.
FIRST SEPARATE AND DISTINCT
DEFENSE TO BOTH COUNTS.

Plaintiff was not, and is not the owner of the
chattels, articles and things referred to in the
complaint.
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SECOND SEPARATE AND DISTINCT
DEFENSE TO BOTH COUNTS.

Plaintiff has not demanded the return or posses-
sion of said chattels, articles and things before the
commencement of this action.

THIRD SEPARATE AND DISTINCT
DEFENSE TO BOTH COUNTS.

Plaintiff is not entitled to possession of said
chattels, articles and things.

FOURTH SEPARATE AND DISTINCT
DEFENSE TO BOTH COUNTS.

Said chattels, articles and things are in the cus-
tody of the law and come into the custody of the
law and into the custody of the said defendants
under and by virtue of a writ of attachment issued
out of and under the Seal of this Court, and there-
fore plaintiff is not entitled to maintain this action
or any replevin proceedings, and is not entitled to
possession or repossession of the said chattels, arti-
cles and things.

FIFTH SEPARATE AND DISTINCT
DEFENSE TO BOTH COUNTS.

Defendants have a prior and superior right and
title to the said articles, chattels and things and
the possession thereof, and they have a prior and
superior lien and also interest therein, in that at
the suit of the defendant, Harry H. Zein, a writ
of attachment issued out of and under the Seal

of this Court, under and by virtue whereof, defend-

ant, Thomas Carless, as Sheriff of the County of
Passaic, as directed in, and by virtue of, and com-
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manded by said writ, attached the said chattels,
articles and things, which said writ of attachment

- was issued prior to the commencement of this ac-

tion, to wit, on or about December 16th, 1928, and
the said attachement was issued, and said chattels,
articles and things were attached, and the levy
under the said writ of attachment was made, be-
tore the alleged conditional bill of sale of Septem-
ber 26th, 1928 was filed.

SIXTH SEPARATE AND DISTINCT
DEFENSE TO BOTH COUNTS.

The only interest in, or right to possession of the
said chattels, articles and things or title thereto,
which the plaintiff claims, or can claim, is by
reason of the said alleged conditional bill of sale
dated December 26th, 1928 but inasmuch as the
said conditional bill of sale was not filed until
Iebruary 15th, 1929, namely, after December
16th, 1928, when the aforesaid writ of attachment
was issued and the said chattels, articles and
things were attached and levied upon under the
said writ, although the defendant, Harry H. Zein,
had no notice or knowledge of the said alleged con-
ditional bill of sale, or of any provision in said,
or any conditional sale reserving property in the
seller after possession of the chattels, articles and
things was delivered to the buyer, and the pesses-
sion of the chattels, articles and things, having
been delivered to the Gordon Engineering Com-
pany of Clifton, N. J., the buyer, said defendant,
Harry H. Zein, now, and before the filing of the
said conditional bill of sale, being a creditor of
the said buyer. The buyer in said conditional
bill of sale did not default in the terms, conditions
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or provisions thereof, but fully complied therewith,
and made full payment of the sum or sums thereby
required to be made.
FEDER & RINZLER,
Attorneys of Defendants.

Reply to Amended Answer.
Filed February 27, 1931.

Plaintiff replying to the amended answer filed
by the defendants herein says that:

1. Tt reserves the right at any time at or before
the trial herein to move to strike out the Fourth,
Fifth and Sixth Separate Defenses filed by the de-
fendants herein upon the ground that the same do
not constitute valid defenses to the plaintiff’s
cause of action.

2. Plaintiff denies each and every alleged fact
contained in the answer of the defendants filed
herein.

JACOB LIPMAN,
Attorney of Defendants.
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Rule for Judgment.

Filed May 6, 1931.

“The above matter came on before me on the reg-
ular list of causes, and was heard before me with-
out a jury by stipulation of counsel, and in the
presence of Jacob Lipman, Esq. Attorney for plain-
tiff, and Jack Rinzler, Esq., of the firm of Feder &
Rinzler, Attorneys for defendants; and after heai-
ing the testimony submitted, and after reading the
pleadings, I have determined that a judgment of
no cause for action should be entered in favor of
the defendants and against the plaintiff, together
with their costs;

“And I find as a fact that a conditional bill of
sale was executed by Gordon Enginléer"ing Com-
pany of Clifton, N. J., a corporation, to the plain-
tiff herein, on the 26th day of September, 1928,
which said conditional bill of sale was not record-
ed after its making until the 15th day of Febru-
ary, 1929, which was more than the required time
allowed to said plaintiff under the statute regulat-
ing and controlling the recording of such instru-
ments;

“And I further find as a fact that an attachment
was issued out of this court by the defendant,
Harry H. Zein, against Dudley Gordon, on the 20th
day of December, 1928 without any notice or
knowledge of said conditional sale contract levy-
ing upon the goods and chattels embraced in the
aforesaid conditional bill of sale, and that the at-
tachment lien was, therefore, prior in time to that
of the conditional vendor, thereby obtaining a
superior right in and to the aforesaid chattels, up-
on which a levy had been made, by the Sheriff of
the County of Passaic;

“And I further find as a fact that the said de-
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fendant, Harry H. Zein, was not estopped from
showing that Dudley Gordon, doing business as
Dudley Engineering Co., was the purchaser of the
steam shovel;

“I do, therefore, on this 4th day of April, 1931,
Order, that judgment of no cause for action be en-
tered in favor of the defendants and against the

plaintiff herein, together with the defendants’ costs -

to be taxed;”

Whereupon, it is adjudged that the Complaint
of the Plaintiff be dismissed, and that the Defend-
ants, Harry H. Zein and Thomas Carless, recover
of the Plaintift, General Equipment Co., a corpor-
ation, their costs, which are taxed at the sum of
Fifty-nine Dollars and Twenty-five Cents,
($59.25). Judgment entered and signed May 6th,
A. D. 1931, at 8 A. M. Action No. 13065, Docket
L, pages 250 &ec.

W. B. MACKAY,
Judge.
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Clerk’s Certificate.

State of New Jersey, | _ .
County of Passaic, ™"
I, Lloyd B. Marsh, Clerk of said 'County and
Clerk of the County Courts thereof, Do Here-
by Certify, that the foregoing is a transcript of
the Judgment Record, in re: General Equipment
Co. a corporation, Plaintiff, vs. Harry H. Zein and
Thomas Carless, Defendants, as the same is taken
from and compared with the original entry there-
of in Book “C-2” of Circuit Court Judgments, for
said County and now remaining of record in my
Office.

In Testimony Whereof, I have hereun-
to set my hand and affixed the
(L.S.) seal of the said Courts and Coun-
ty, at Paterson, this Twenty-first
day of August, A. D. Nineteen

Hundred and Thirty-one.

LLOYD B. MARSH,
Clerk.
By Floyd E. Jones,

Deputy Clerk.
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PASSAIC COUNTY CIRCUIT COURT.

GENERAL EqQuipMENT Co., a cor-
poration,
Plaintiff,
VS:
At Law.
Harry H. ZyiN and Trmonas,
CARLESS.
Defendants.

Paterson, N. J., February 27, 1931.

Before—HoN. WiLLrAM B. MAckAY, Judge,
without a Jury.

APPEARANCES :
For the Plaintiff: JAcoB LiPMAN, ESQ.
For the Defendants: FrpEr & RINZLER,
Ess., by JAck RINzLER, ESQ.

Mr. Lipman: Before we agree on a stipulation
I would make an application addressed to the an-
swer, for the purpose of the record. And to save
time we will go to the facts which are to be sub-
ject to the ruling of the Court, with respect to
their admissibility.

An agreement was made on September 26, 1928,
between the plaintiff, General HEquipment Com-
pany, Incorporated, and Gordon Engineering Com-
pany, of Clifton, New Jersey, referred to in that
contract as a New Jersey corporation, called the
purchaser, providing—
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Mr. Rinzler: A New York corporation.

Mr. Lipman: No, I am talking about this.

Mr. Rinzler: Oh, pardon me.

Mr. Lipman (Continuing)—providing for the
delivery to the Gordon Engineering Company of
one Erie Type A full revolving steam shovel, ser-
ial 1744, for the sum of $1,500, payable in de-
ferred installments, the -contract reserving to the
seller title in the chattel. The contract is offered
in evidence and marked P-1.

(Paper marked Exhibit P-1 in evidence.)

Mr. Lipman: At the same time there were ex-
ecuted and delivered by the purchaser two promis-
sory notes representing the consideration provid-
ed for by the contract, I>-1. The notes are offered
in evidence.

(Papers marked Exhibits P-2 and P-3 in
evidence, respectively.)

Mr. Lipman: The steam shovel, the subject-mat-
ter of the litigation, was then delivered by the
plaintiff te a lot or plot of land in Preakness, New
Jersey, where it was thereafter seized by the
Sheriff of Passaic County, New Jersey, by virtue
of a writ of attachment issued out of the Passaic
County Circuit Court, in an action between Harry
H. Zein, plaintiff, versus Dudley Gordon, defend-
ant, the writ of attachment being issued on De-
cember 19, 1928, and a levy made—

Mr. Rinzler: Levy was made in accordance with
the command of the writ by the Sheriff of Passaic
County upon the goods and chattels which are the
subject-matter of the contract, P-1, on December
19, 1928.

Mr. Lipman: Shortly thereafter, sometime in
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January, the plaintiff made a. demand for posses-
sion of the subject-matter of the suit, on the de-
fendants, which was refused.

Mr. Rinzler: Although the demand for posses-
sion was made before this replevin action was
commenced, it was not made until after the above-
mentioned writ of attachment was issued and after
the aforesaid levy was made.

Mr. Lipman: That is right.

Mr. Rinzler: There is no certificate of incorpor-
ation on file in the office of the Secretary of State
of the office of any of the County Clerks of the
State of New Jersey relative to incorporating the
Gordon Engineering Company. There is no cer-
tificate on file in the Secretary of State’s office in-
dicating that it is a foreign corporation. No cer-
tificate of incorporation was filed anywhere.

Mr. Lipman : No, there isn’t any filed anywhere.

Mr. Rinzler: That is what I am saying. There
is no certificate of incorporation filed in any State.

Mr. Lipman: On file.

Mr. Rinzler: For the incorporation of the Gor-
don Enegineering Company.

Mr. Lipman: No, not in any state.

Mr. Rinzler: Show me that there is.

Mr. Lipman: No, I won’t show you. I won’t
concede something that dis ridiculous. We will
argue that later. That is the fact, anyway, and
the admissibility we will argue.

Mr. Rinzler: The conditional sales contract—

Mr. Lipman: No, put him on the stand.

Mr. Rinzler: All right. The conditional sales
contract, P-1, was not filed until after the afore-
said writ of attachment was dissued and the afore-
said levy made. That is correct, isn’t it?

Mr. Lipman: Yes.
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Mr. Rinzler: I offer in evidence the whole file
in the aforementioned suit, the writ of attach-
ment brought in this court by Harry H. Zein
against Dudley Gordon, the same being docket
number 1-12611, and was stamped on the back
of the paper 216,541, and the writ of attachment
is stamped filed, December 7, 1928, John McCutch-
eon, Clerk. 1 will examine the judgment record
in the County Clerk’s office to ascertain the date
when the judgment in the attachment suit was en-
tered and reported to the Court.

(Docket referred to consider marked Ex-
hibit D-1 in evidence.)

Mr. Lipman: For the purpose of the record I
would like to address myself to the answer with
respect to a number of separate defenses that are
set up in the answer. In my reply I reserved the
right to—

Mr. Rinzler: T haven’t seen it.

Mr. Lipman: Here it is. To strike out the
fourth, fifth, and sixth separate defenses upon the
ground that they are not defenses in law. With-
out devoting too much time to the subject, I would
say that the cases hold—and T don’t believe there
is a single exception—that chattels are not in cus-
tody when they are seized by virtue of a writ of
attachment, only when the mandate of the Court
expressly refers to that particular chattel. I don’t
want to devote too much time to that, because, as
I say, this is merely for the purpose of the record.

The fifth separate defense is in substance similar
to the fourth. There is a recital of facts from
which it appears that the goods were seized—

Mr. Rinzler: That is not a similar defense.

Mr. Lipman: And that— simply that goods were
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seized under a writ of attachment, and I submit,
sir, that that is not enough, that it must appear af-
firmatively that not only were the goods seized
but that the person in whose possession the goods
were had a right in the goods which was subject
to execution or levy. In other words, the mere
naked right of possession is not sufficient to sup-
port a levy on a writ of attachment, the bare,
naked right, without some property right in the
article itself.

With respect to the sixth separate defense our
objection is that the defendant Zein, at whose
instance the chattel was seized, does not appear
to have been a creditor of the purchaser. It is
claimed in that defense that by reason of our fail-
ure to record a sale, conditional sales contract, in
which we reserved title to the chattel.

Mr. Rinzler: The fifth line from the bottom.

Mr. Lipman: There is no allegation in this de-

fense that he is a creditor of the Gordon Engin-
eering Company, the purchaser of the article. Oh,
I beg vour pardon. Yes, they do say that he is a
creditor of the buyer, so that T will withdraw that
objection.

Mr. Lipman: Now, briefly, the facts are these:
On September 26, 1928, a contract in writing was
entered into, which is marked Exhibit P-1, between
the plaintiff and Gordon Engineering Company,
referred to in that contract as a New .Jersey cor-
poration hereinafter called the purchaser and pro-
viding for the delivery of the chattel which is the
subject-matter of this suit to the Gordon Engin-
eering Company, in consideration of the sum of
$1.500, payable in deferred installments, and the
contract provided that the title in the chattel was
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to remain in the seller until the entire purchase
price had been paid.

The Court: Who was the vendor?

Mr. Lipman: The vendor is the plaintiff, Gen-
eral Equipment Company.

The Court: And they sold to?

10 Mr. Lipman: Gordon Engineering Company,
referred to in this agreement as a New Jersey cor-
poration.

In December of 1928—the exact date is in our
agreement of facts—the chattel referred to in P-1
was seized by the Sheriff of this County on a writ
of attachment issued in a suit initiated by the
other defendant, Zein, and shortly thereafter, in
January of 1929, the plaintiff made a demand for
possession of the machine, which was refused, and

20 followed that by the institution of this suit. The
machine originally had been delivered by the plain-
tiff to a plot of land at Preakness, New Jersey,
where it had been levied on and had been seized
by the Sheriff.

The Court: Under the attachment?

Mr. Lipman: Under the attachment. The con-
ditional sales contract was not recorded until
after the levy under the writ of attachment. That,

g() in substance, is the entire case. We have agreed
on some of the facts, their admissibility, however,
to be passed upon by your Honor.

Mr. Rinzler: Your Honor, while the conditional
sales contract—

Mr. Lipman: T might also add—

Mr. Rinzler: Pardon me.

Mr. Lipman: —that the chattel is re-replevined
in thig suit by the defendant. Whether that has
any bearing I don’t know, but it is part of the

40 case.




|

45
William B. Dunphey—Direct.

The Court: I suppose the verdict would be in

damages if there is a verdict for the plaintiff.
Mr. Lipman: Exactly.

The Court: T think the question of the return

of the goods is waived, isn’t it?

Mr. Lipman: The question of the return of the
goods?

The Court: I don’t know that it is waived ex-
actly.

Mr. Lipman: Well, it is not waived. There h-
been no offer to return yet. If there is an offer
made I would probably take a position, but until
such an offer is made I can’t.

The Court: There is no offer to return, and I
think the verdict would be for the value.

Mr. Lipman: Exactly.

The Court: Have you agreed on the value?

Mr. Lipman: No, sir. That is subject to proof.

The Court: Can’t you agree on that?

Mr. Rinzler: We haven’t really talked about it.

(Interruption.)

The Court: All right, call your witnesses.

WILLIAM B. DUNPHEY, sworn.
Direct-examination by Mr. Lipman :

Q. You are associated with the General Equip-
ment Company? A. Yes. ]

Q. You are familiar with the transaction be-
tween the General Equipment Company and the
Gordon Engineering Company? A. Yes.

Q. The promissory notes P-2 and P-3 were given
to you in connection with the transaction referred

10

20)

30




10

20

30

46
William B. Dunphey—Direct.

to in exhibit P-1? A. Were given to the company,
not to me personally.

Q. Yes, for the company? A. Yes.

Q. And were either of them paid? A. They were
not.

Q. Mr. Dunphey, have you been buying machines
of the type in question, buying and selling them?
A. Yes, sir.

Q. And the nature of your business is what? A.
Is the rebuilding and selling of contractors’ and
railroad equipment.

Q. How long have you been in that business?
A. Personally since 1920.

Q. 1920. And, in your opinion, what was the
value of the one Erie Type A—

Mr. Rinzler: I thought we were to hold
that in abeyance.

Q. —full revolving steam shovel, sold to, or re-
ferred to in exhibit P-1, at the time— or in Jan-
uary, 1929? A. The value of that machine as a
second-hand machine?

Q. As it stood. A. As it stood? About $2,500
to $3,000.

Q. Now, this is when you saw the machine after
the attachment suit? A. Well, the condition of
the machine then would warrant a value placed
on it less than that.

Q. What was the value? A. Well, I should say
eighteen hundred or two thousand dollars.

Q. Yes. And what was the— do you know the
price of the machine new? A. At the time of the
sale?

Q. Yes, new. A. About $5,750 f.o.b. factory.

Q. Now, with respect to the condition of that
machine when new, in what condition was it at
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the time it was delivered, or at the time delivery
was made by the plaintiff in connection with the
contract referred to as P-1? A. I should say at
least fifty per cent. of its new value.

C'ross-examination by Mr. Rinzler:

Q. How much did you say was due under the
contract, Mr. Dunphey? A. $1,500.

@. When did you see these chattels after the
attachment suit was started? A. Sometime in
January.

Q. Of 1929? A, 1929. ot

Q. And what was their condition then? A.
Why, I should say that they would need consid-
erable overhauling, due to the fact that they had
been worked hard and wasn’t in' condition as when
shipped.

Q. How old was the machine at that time? A.
As T recollect, the machine was built in 1922, but
it didn’t work all of that time.

Q. Well, how old was it? A. Built in 1922, T
believe.

Q. And you saw its condition in 1929? A. Yes.

Q. Did they have more improved machines man-
ufactured in that interim? A. I don’t think there
was any change in that type.

Q. Haven’t there been more improved machines
built? A. Yes, but not of that type of machine.

Q. What is the annual depreciation on such a
machine? A. Depends on the work it has done.

Q. Supposing it did no work and just stood idle,
not cared for? A. Depreciation would be mighty
little.

Q. This was a second-hand machine? A. A sec-
ond-hand machine.

10
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Q. Some seven years old? A. Correct.

Q. And you say it was badly and sorely in need
of repairs? A. In January when I saw it, it was.

Q. Yes, because of the way it had been used?
A. Correct.

Q. Worked hard, you say? A. Correct.

Q. Considering the age as approximately seven
years, the age of the machine, and its sore need
of overhauling and repairs, what would you say
the value of that machine was? A. I should say
the value of that machine was around eighteen
hundred to two thousand dollars at the time I
saw it.

Q. How much would it have cost to repair that
machine and put it in good working order and
condition? A. T should say probably a thousand
dollars would put it back in shape.

Q. Could you go out in the market and get a
buyer for that machine in that condition? A. At
that time?

Q. Yes. A. I believe I could. -

Q. Would you pay it? A. I might if T had need
for it.

Q. That is a machine which is hard to sell in
the market, isn’t it? A. Not particularly.

Q. In faect, you could only sell it to a person who
has a particular need for it? A. Correct, but it
is a general purpose machine.

Q. Pardon me? A. T say, it is a general purpose
machine. ,

Q. What is it used for? A. It is used for any
kind of work, digging sand—

Q. Excavating? A. Excavating work, cellar
work.

Q. It is really an excavating machine? A. Tt is
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really an excavating machine; it is a standard
steam shovel.

Mr. Rinzler: That is all.
Mr. Lipman: That is the plaintiff’s case.

By Mr. Rinzler:

Q. Just one more question, please. What is the
purchase price mentioned in the conditional sales
contract? A. Fifteen hundred dollars.

Q. $1,500; is that right? A. Yes.

Q. And the contract was made in 1928? A. Cor-
rect.

Q. And the machine had been in use from Sep-
tember 26, 1928 the date of the conditional sales
contract, until sometime in January of 1929? A.
Yes.

Q. Hadn’t it lost some value during that time?
A. If T can make an explanation—

Q. Had it lost any value? A. Why, no.

Q. Well, it was in good condition when it was
sold under that conditional sales contract? A.
Yes, sir. It had been completely overhauled.

Q. So it was in perfect condition? A. Yes.

Q. But when you saw it in January, 1929, it
was in poor condition? A. Yes.

Q. And yet you still say it was of the same value
as it was when it was in good condition at the
time it was sold under the contract, P-1; is that
correct? A, Correct.

Mr. Rinzler: That is all.
Redirect-examination by My, Lipman :

Q. What was the value of the machine at the
time it was sold? A. At least $2,500.
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Q. What is that? A. Will you repeat again?

By the Court:

Q. At least $2,500? A. Yes.
By Myr. Lipman:

Q. Can you account for the fact that although
the machine was worth $2,500 and you sold it for
$1,500? A. The reason that we— we had a re-
pair bill on the machine amounting to practically
thirteen hundred dollars, and we took the ma-
chine over for the value of the repair bill.

Q. You salvaged it, in other words? A. Yes.

Recross-ecamination by Mr. Rinzler:

Q. If it had a value of $2,500 in the market there
was no need of you making somebody a present of
a thousand dollars, was there?

Mr. Lipman: Just a minute. I think that

is entirely argumentative, your Honor.
Mr. Rinzler: That is what it amounts to.
The Court: It is argumentative.

By Mr. Rinzler:

Q. Well, weren’t you able to get more than
$1,500 in the general market for that machine?
A. There was no apparent customers in sight at
the time and we closed the deal with Gordon.

Q. If you couldn’t get more than $1,500 at that
time, that is all it was worth ; isn’t that right? A.
Not necessarily. If an effort had been made to
sell that machine, gone out and definitely gone to
work to sell it, we could probably at least get
$2,500.
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Q. Hadn’t you made an effort to sell it? A.
Why, sure, we had.

Q. Hadn’t you made an effort to sell it to a par-
ticular buyer? A. Correct.

Mr. Rinzler: That is all.
Mr. Lipman: That is our case.
The Plaintiff rests. 10

DEFENDANTS TESTIMONY.

HARRY H. ZEIN, sworn.
Direct-ezamination by Mr. Rinzler:

Mr. Rinzler: I don’t suppose there is any
need of testimony with respect to the at- <l
tachment.

Mr. Lipman: No, it is all in.

Q. Mr. Zein, at the time when you issued this
writ of attachment did Dudley Gordon, trading
as the Gordon Engineering Company, owe you any
money ?
Mr. Lipman: I object to it as calling for
a conclusion. That is not in the evidence.
Mr. Rinzler: Withdraw the question. 30

Q. Before the issuance of this attachment who
did you work for? A. Dudley Gordon.

Q. Was he conducting a business under a par-
ticular name? A. Yes, he was.

Q. What name? A. Gordon Engineering Com-
pany.

Q. Did he have that name on his place of busi-
ness?

Mr. Lipman: I object to it. 40
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A. He had it painted on the steam shovel and he
had it on the door of his office.

Mr. Lipman: I object to it. Just a min-
ute. I don’t think it is material whether
he traded under one name or other.

Mr. Rinzler: We say there is no such cor-
poration as the Gordon Engineering Cor-
poration.

Mr. Lipman: That is not the proper meth-
od of proving it, if it can be proven.

The Court: I think I will permit it.

Mr. Lipman: May I have an exception,
sir?

By Mvr. Rinzler:

Q. You say that name appeared where? A. On
the steam shovel and on the door of the office.

Q. And you worked for that man trading under
that name for how long? A. I worked for him
when he started, from the beginning.

Q. Which was when? A. I think it was in Sep-
tember.

Q. And how much money did he owe you by way
of salary? Did he owe you money? A. Yes.

Q. And for the amount that he owed you, you
started: the attachment suit against him; is that
correct? A. That is right.

Q. And at the time when the writ of attach-
ment was issued and the levy under that writ was
made on the goods in question, did you have any
notice or did you know of or have any intimation
as to a conditional sales contract at all, or the
contract in question? A. I did not.

Mr. Rinzler: That is all.
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Q. Oh, do you know about the value of this type
of machine, Mr. Zein? A. I know a little.
Q. What do you know about it?

Mr. Lipman: I object. Just a minute.
The Court: Sustain it

Q. What experience have you had in connection
with such machines, Mr. Zein? A. I worked— I
work under a steam shovel. I am around steam
shovels every day.

Q. For how long now? A. For, I should say, °

since 1918.

Q. And are you familiar with the values and
prices of such machines? A. Yes.

Q. And do you know what the value of this
machine was at the time of the attachment?

Mr. Lipman: Just say yes or no.
A. Yes.
Q. What was its condition at that time?

Mr. Lipman: Now, if I may cross-ex-
amine,—

The Court: No, he didn’t ask the question
you expected.

Q. What was its condition at that time? A.
The condition at the time it was delivered to the
sand pit was what you would call passable.

Q. Yes? A. It was fit for that particular job,
but no other job.

Q. And was it in a condition that needed a con-
siderable overhauling and rebuilding? A. Yes, it
did. It needed overhauling.

Q). Have you any idea as to what it would cost
to put it in condition and rebuild it? Yes or no.
A. No.
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Q. Now, are you able to state or give an opinion
as to the value of that machine at the time that
writ of attachment was issued? A. Well, to me
it would be worth more than—

Mr. Lipman: Just yes or no.

Q. Not to you. I mean in the market, the fair

R0 value. A. About $800.

Mr. Lipman: No, I object.
The Court: Strike it out.

Q. Your answer is you are able to give an opin-
ion; is that correct? A. Yes.

Q. Now, what is your opinion as to the value
of the machine at the time when the writ of attach-
ment was issued?

¢
20 Mr. Lipman: I object because the witness

has not been properly qualified.

The Court: Sustain it.

Mr. Rinzler: He has been working at it
since 1918.

By Mr. Rinzler:

Q. Do you know what prices they bring? Have

you seen them bought and sold? A. I have seen
30 them bought and sold. I have been around and

priced them myself.

Q. How many have you seen bought and sold?
A. Oh, about ten.

Q. And over what period of time? A. Since
1918 up until the present time.

By the Court:

Q. But you are not in that business, Mr. Zein?
A. No, I don’t deal in it. T work around it and I
40  am familiar with it.
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Q. You are very familiar with the workings of
the machine, but you don’t deal in them? It is
not. your business to buy and sell? A. No, I don’t
buy and sell. No.

Mr. Rinzler: That is all.
Cross-evamination by Mr. Lipman :

Q. What is your business? A. My business? I

am a truck driver. I was in the trucking business.
'Q. How long had you known Mr. Gordon? A.

Mr. Gordon? I knew him about five years.

Q. And did you lend him any money? A. Did
I lend him any? No.

Q. This was all for salary, you say? A. Yes.

Q. And how much is due to you for salary? A.
Why, the bill is about $1,750, something like that.
I don’t remember.

Q. What work did you do for him? A. I ran
the sand pit and I hired my truck to him.

Q. And was that by written agreement or oral
agreement? A. Verbal.

Q. Verbal agreement. And you say you entered
his employ sometime in September, 1928? A. 1
believe it was around that time.

Q. Yes. And he skipped, so to speak, in De-
cember, 1928, didn’t he? A. T just didn’t see him
any more.

Q. Well, you looked for him and couldn’t find
him? A. That is it.

Q. You couldn’t find him; is that right? A. I
haven’t seen him since.

Q. When did you look for him? How long prior
to the time that suit was brought, your suit? A.
I looked for him the second week in December,
and he didn’t show up.

10

30
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Q. The second week in December? A. He didn’t
come around.
Q. What was your salary weekly? A. My salary
weekly ?

Q. Yes. A. $45.

Mr. Rinzler: I object to it asy immaterial,
10 your Honor please, because the fact that he
was a creditor is already a matter of res
adjudicata.
The Court: No, I think I will let it go
in.
Mr. Lipman: It must be established that
he is a bona fide creditor.
Mr. Rinzler: All right.

By Mwr. Lipman :

20 gt el
Q. $45 a week? A. I think it was $45 a week.
Q. Did you have a record at the time? A. I
have got some files.
Q. Are they here? A. I think they are. I think
they were in the file.
By Mr. Rinzler:
Q. Have I them? A. Yes, I think you have.
30 Mr. Lipman: I didn’t ask for them.

By Mv. Lipman :

Q. Did you do some work in addition to the—
A. I hired a truck every day to him.

Q. What were you to get for that? A. $25 a
day.

Q. $25 a day and you would pay, I suppose, the
salary of the chauffeur? A. Yes.

Q. You bore the expense of that? A. Yes.

40 Q. What was Gordon’s business? What was




57
Harry H. Zein—Cross.

Gordon’s business? A. He was in the sand busi-
nes.

Q. Running the sand pit? A. Yes.

Q. At Preakness? A. Yes.

Q. That is where the machine was seized. Were
you employed by him when this machine was de-
livered to him? A. T was to start when the ma- |
chine was delivered.

Q. Did you see the machine brought there? A.
Bies!

Q. Yes. And was there an iron plate on this ma-
chine? A. Not that I know of.

Q. I am asking you. Was there an iron plate
ONSLGZ AL N6

Q. Did you look? A. Yes.

Q. Isn’t there an iron plate on it now? A. No.

Q. Isn’t there an iron plate on it with the name
“Greneral Equipment Company, owners?”’” A. No.

Q. You never saw that plate? A. No.

Q. But you saw the machine the day it was de-
livered? A. Yes.

Q. Did you look at it? A. Yes.

Q. You inspected it thoroughly? A. Yes.

Q. And you can say that that plate wasn’t on?
A. Yes.

Q. Is that right? A. That is right. 30)

Q. Where is the machine now? A. Still at
Preakness.

Q. Still at Preakness, at the sand pit? A. Yes.

Q. You are operating the sand pit? A. I am
operating the sand pit.

Q. What is the machine doing there? Standing
idle? A. Standing idle.

Q. You operated the machine, though, for some
time, didn’t you? A. I did, yes.

2()

40
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Q. You operated it after it was seized by the
. Sheriff, didn’t you? A. Yes.

Q. How long after it was seized by the Sheriff
did: you operate the machine? Immediately; isn’t
that right? A. Yes.

Q. Immediately after the Sheriff seized it you
operated it? A. Yes.

Q. And you continued operating it? A. Yes.

Q. And you put up a bond in this case? A. Yes.

Q. To get the machine back so that you could
continue to use it? A. Yes.

Q. Weren’t you in partnership with Mr. Gor-
don? A. No.

Q. Weren’t you working with him under some
arrangement in which you were to participate in
the profits with him? A. No.

Q. Sure about that? A. Positive.

Q. You simply jumped in after the machine was
seized and continued to operate the sand pit? A.
I started to operate after he left.

Q. Yes. Now, who owns the sand pit? A.
Henry Donowitz. :

Q. You pay rent to him?

Mr. Rinzler: T object to it as not material
to this issue.

A. T pay him a royalty.

Mr. Rinzler: Just a moment. I don’t see
the materiality of this in this case.

The Court: I will permit it.

Mr. Rinzler: Exception.

By Mr. Lipman :

Q. Did you pay rent to him? A. I don’t pay
him no rent; T pay him for what I take out of the
place.
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Q. Do you know how much Mr. Gordon paid
him? A. Yes, I know what he paid.

Q. How much? A. Twenty cents a yard.

Q. How much are you paying? A. The same
thing.

Q. Did you ever pay any money to the owner
of that land prior to the time the machine was
levied on? A. I did, in order to take over the old
agreement.

Q. No. I say, prior to the time the machine was
levied on. A. I den’t know just when that was
levied on, but I know when I paid the farmer
some money. ;

Q. Was that before you had the machine? A.
That was before I had the machine.

Mr. Lipman: Yes. That is all.
Redirect-examination by Mr. Rinzler:

Q. Did you know until this replevin suit was
started that there was a conditional sales contract
claimed to be in existence? A. No.

Q. Will your bill refresh your recollection as to
the amount to which you were a creditor of Mr.
Gordon?

Mr. Lipman: Just a minute. May I look
at the bill?
Mr. Rinzler: You can look at it, sure.

By Mvr. Lipman :

Q. You prepared these bills from your records?
A. Yes. :
Mr. Rinzler: That is not the way to
qualify the witness to testify to something
that will refresh his recollection.
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The Court: You assume he is going to
offer it in' evidence.

Mr. Lipman : Yes.

Mr. Rinzler: No, I merely want to re-
fresh his recollection.

By Mr. Lipman :

Q. Is this in your handwriting? A. I think it is.
Q. Look at it and see.

The Court: It doesn’t have to be in his
handwriting.

A. It is either mine or my wife’s handwriting.

The Court: It can be in anybody’s hand-
writing. It doesn’t have to be in his. What
is the amount of it?

Mr. Rinzler: $2,260.

By Mr. Rinzler:

Q. Is that correct, Mr. Zein? A. I believe it is.
Q. Was Mr. Gordon in business alone or with
someone else?

Mr. Lipman: I object. I don’t think that
is competent.

The Court: Didn’t you ask him that?

Mr. Lipman: No, sir.

The Court: You asked him if he was in
business with Gordon.

Mr. Lipman: Yes. Not anyone else. I
asked if he was.

The Court: I will permit it, then.

By Mr. Ringler:

Q. Was he in business all alone or with some-
body else? A. All alone.
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Q. And did he ever use a corporate name, to
vour knowledge?
Mr. Lipman: I object. It is immaterial.
The Court: Sustain it.
By Mr. Rinzler:
Q. How did he sign his checks? 10
Mr. Lipman: I object. It is immaterial.

A. T never saw one.

The Court: He said he never saw one.
Mr. Rinzler: All right. That is all, your
Honor.

Recross-examination by Mr. Lipman :

Q. Didn’t you get any money at all from Gor- 20
don during all that time? A. No, sir.

Q. Nothing? A. Nothing.

Q. And you were paying a chauffeur and gas
andSonlZSVA TSVe s

Q. And never got any money? A. Never got any
money.

Q. Did you ever ask him for it? A. Huh?

Q. Did you ever ask him for it? A. Yes, sure.

Q. When did you ask him? A. T asked him two g
or three times.

Q. Two or three times? A. Yes.

Q. When is the first time you asked him? A.
Why, I gave him a bill after the first month.

Q. After the 1st of October, you mean? A.
When the bill was due. It was a month after I
worked.

Q. That was the first of the month succeeding
the day you started to work for him; is that what
you mean? A. What is that? 40
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Q. That was the first of the month succeeding
the day you started to work for him? A. Yes.

Q. You gave him a bill and asked for the money ;
is that right? A. Yes, that is right.

Q. And you didn’t get it? A. Didn’t get it.

Q. And what did he say to you? A. He says
he was tied up and as soon as he got straightened
out, why, he will pay the bill.

Q. I see. And then you continued for— A. T
put in another month’s work.

Q. —another month. Did you ask him for some
money at the end of that month? A. I did.

Q. Then what happened? Did he give you any?
A. He was going to bring some money in two
weeks.

Q. Didn’t you ask for any money during Oc-
tober? A. Huh?

Q. Didn’t you ask for any money during Oc-
tober? A. Neo.

Q. You simply let him go on? A. Yes.

Q. Now, you say you have records— books? = A.
I have records of that.

Q. T mean books. Have you got books? Have
you got books? A. A book to show where the
truck worked every day, yes.

Q. You have a book to show what? A. Where
my truck worked eevry day.

Q. And you have books showing the entries that
appear on the papers that you looked at a minut
ago?

Mr. Rinzler: Referring to these bills.

A. T only looked at the handwriting on that.

Q. But you have books showing these entries,
the entries that are on these papers; is that right?
A. Yes, sir.
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Q. Show me those books. A. Home.
Q. What kind of a book—

Mr. Rinzler: The books wouldn’t be evi-
dential. This is not a suit on a book ac-
count.

Q. What kind of a book or how many books
have you? A. Now, just got a record of what I
do and what I got coming to me.

Q. Can you deseribe that book? A. Can I
describe it?

Q. Yes. A. Tt is just a plain book.

Q. Well, would you say it was an oblong book
or square? A. It is an oblong book.

Q. And about how long is it? A. How long? I
never measured it. I don’t know.

Q. You are a mechanic, aren’t you? A. A me-
chanic? No.

Q. You have worked around machines, haven’t
vou? A. I am handy around machines. I am no
mechanie.

Q. You can guess at a foot, approximately, when
you see it— or judge, couldn’t you? A. Yes.

Q. Well, now, is this book that you have longer
or shorter than a foot? A. Longer than a foot.

Q. It is longer than a foot. How much longer?
A. About fifteen inches, T guess.

Q. About fifteen inches. And how wide is it?
A. About eight.

). What color is the cover? A. The color of
the cover?

Q. Yes. A. I guess it is a gray color.

Q. It has a gray cover. How many pages aic
in this book? A. How many pages in it? I never
counted the pages, Mr. Lipman.
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Harry H. Zein—Recross.

Mr. Rinzler: Well, if the Court wants to
see it I will have him submit it to the Court
for inspection.

Mr. Lipman: If he will describe it then
you can produce it.

By Mr. Lipman:

Q. Is it ruled paper? A. Yes.
Q. Ruled paper.

The Court: I think if this is going to go
into the question of the size and shape and
weight and the number of holes in the book
cover, you had better stop now.

Mr. Lipman: I am sorry we went over.

The Court: I know, but we don’t want to
waste time.

Mr. Lipman: I will simply forego this.

Mr. Rinzler: Judge, T have one question.

Redirect-examination by Mr. Rinzler:

Q. We used the word “salary.” You are in the
dump truck business; you cart and convey sand
and so forth? A. Yes.

Q. And when I said “salary,” the money was
used for that kind of service; is that correct? A.
Yes.

Mr. Rinzler: That is all.

(Extended discussion between both coun-
sel and the Court.)

(Briefs to be submitted to the Court and
decision to follow.) ;
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Paterson, N. J., Saturday, July 11, 1931.

The Court: Make note that in the case of Gen-
eral Equipment Company vs. Zein and Carless,
you can say that at the close of the entire case I
recall that motion was made by the plaintiff for
the direction of a verdict in the plaintiff’s favor,
and a motion was made by the defendant for a
verdict. I think Mr. Rinzler said that he moved
for direction of a verdict or he asked for a verdict
for the defendant. I remember you made a mo-
tion for the direction of a verdict for the plain-
tiff. I do not remember which motion was made
first, but they were made about one after the other,
and I think I reserved decision, and think you
presented briefs, and I think I sent a memorandum
at some time or other, decided in favor of the de-
fendant. Is that correct?

Mr. Lipman: Yes.
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AGREEMENT

Made this 26th day of September, 1928, between
the General Equipment Company, Inc., of 342
Madison Avenue, New York, N. Y., a New York
Corporation, hereinafter called the seller, and the
Gordon Engineering Company of Clifton, N. J.,
a New Jersey corporation, hereinafter called the
purchaser.

(1) The seller hereby proposes to furnish to
purchaser, subject to inspection and acceptance
before shipment the following described: equip-
ment, on terms and conditions hereinafter out-
Jined:

1 - Erie type A full revolving steam shov-
el, serial #1744, mounted on traction
wheels.

(2) The price of said steam shovel is Fifteen
Hundred ($1500.00) Dollars F.O.B. our shops,
Paterson, N. J., payable in New York Exchange
as follows:

Three Hundred ($300.00) Dollars on
signing of contract.

Twelve Hundred ($1200.00) Dollars on
December 26, 1928.

The deferred payment to be evidenced by a ninety
(90) day note dated Sept. 26, 1928, with interest
at 6% per annum, which shall be considered as
evidence to pay and not as payment thereof.

(3) Mitle shall remain in seller until full




Exhibit P-1.

punchase price shall have been paid, during which
period ownership plates on said steam shovel are
to be maintained thereon by purchaser, and pur-
chaser also agrees to keep said steam shovel in
good operating condition and not sell, transfer or
move same without written consent of seller, first
had and obtained.

(4) It is agreed that within thirty (30) days
from Sept. 26, 1928, purchaser may upon due
notice to the seller return said steam shovel to
our Paterson, N. J., shops, all transportation
charges paid. In event that the purchaser exer-
cises this privilege, a joint inspection of said steam
shovel is to be made by representatives of seller
and purchaser to determine whether or not said
steam shovel has been maintained in condition
specified in the preceding paragraphs.

(5) After joint inspection is made and steam
shovel returned to our Paterson, N. J., shops, this
agreement will be cancelled and the Three Hun-
dred ($300.00) Dollars paid will be considered as
rental, and purchasers note returned.

(6) In the event of default in payment the
seller may at their option, take possession of and
remove said steam shovel without process of law
or notice, in which case all payments previously
made shall be considered as rental for period used.

(7). This proposal, when properly executed by
parties hereto will constitute an agreement that
there are no understandings other than as specified
herein.
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(8) In witness whereof the parties have here-
unto set their hands and seals the day and year
first above written.

GENERAL EQUIPMENT CompANY, INC.,
W. B. Dunphy (Signed)
Vice President.
Attest :
W. B. Dunphy (Signed)
Secretary.

We, the Gordon Engineering Company, hereby
accept above proposal of the General Equipment
Company, Inc., and having inspected and accepted
the steam shovel, instruct them to ship said steam
shovel to the vicinity of Paterson, N. J.

GORDON ENGINEERING CoMPANY,
Dudley Gordon (Signed)
Attest:
D. E. Leonard (Signed)
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State of New York, |
County of New York, (™"

Be it remembered, that on this 25th day of Sep-
tember, 1928, before me Carlo Carlino, personally
appeared W. B. Dunphy, who, being by me duly
sworn, doth depose and make proof to my satisfac-
tion that he is the Secretary of, and well knows the
seal of General Equipment Co. Inec., the seller,
named in the foregoing instrument; that the seal
thereto affixed is the proper corporate seal of the
said corporation, and that the same was so affixed
thereto and the said instrument signed and de-
livered by W. B. Dunphy, Vice President of said
corporation in the presence of said deponent, as
the voluntary act and deed of the said corpora-
tion, and that the said deponent thereupon signed
the same as subscribing witness.

Subscribed and sworn to before me, the day and
year first above written.

CARLO CARLINO (signed)
(Seal)
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State of New Jersey, zm .
County of Essex, %

Be it remembered, that on this 26th day of Sept.
1928 before me, Carlo Carlino, personally ap-
peared Mr. Dudley Gordon, who being by me duly
sworn, doth depose and make proof to my satis-
faction that he is the President of and well knows
the seal of the Gordon Engineering Company the
purchaser named. in the foregoing instrument; that
the seal thereto affixed is the proper corporate
seal of the said corporation, and that the same
was so affixed thereto and the said instrument
signed and delivered by Dudley Gordon, President
of said corporation, in the presence of said depon-
ent, as the voluntary act and deed of said corpora-
tion, and that the said deponent thereupon signed
the same as subseribing witness. "

Subscribed and sworn to before me, the day and
year first above written.

CARLO CARLINO (signed)

(Seal)
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$1,200.00

Clifton, New Jersey -September 26th, 1928

Ninety Days after date we promise to pay to
the order of General Equipment Company, Inc.
One Thousand Two Hundred and no/100 Dollars
Payable at 342 Madison Avenue, New York, N. Y.
Value received with interest @ 6% per annum

GORDON ENGINEERING COMPANY,
Dudley Gordon,
No. 2 Due 12/26/28 President.

Exhibit P-3.

$300.00 Clifton, N. J. Sept. 26, 1928

On November 1st, 1928 we promise to pay to the
order of General Equipment <Company, Inc.
Three Hundred and no/100 Dollars
Payable at 342 Madison Avenue, New York, N. Y.
Value received with interest @ 6% per annum.

GORDON ENGINEERING COMPANY,
Dudley Gordon,
No- B Due 11 /4728 President.

Endorsed: Dudley Gordon.
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Memorandum.

ASSATIC CIRCUIT COURT CHAMBERS
Paterson, New Jersey
William B. Mackay
Judge

GENERAL EqQuipmeNT Co., a cor-
poration,
Plaintiff,
Vs.
HARrRY H. ZmIN and TIIOMAS
CARLESS.
Defendant.

April 13, 1931.
JACOB LIPMAN,
Attorney for Plaintiff,
17 Academy Place,
Newark, New Jersey.

FEDER & RINZLER,
Attorneys for Defendant,
Liggett Building,
Passaic, New Jersey.

Gentlemen :

This is an action in replevin. The plaintiff, a
New York Corporation, sold to the Gordon En-
gineering Cv., alleged to be a corporation, a steam
shovel by conditional bill of sale on September
26th, 1928. The conditional sales contract was
not filed as required by Section 5 of the Condition-
al Sales Act.

The steam shovel was delivered to the premises
occupied by one Dudley Gordon, doing business as
the Gordon Engineering Co. In September, 1928,
Gdefendant Harry Zein, entered the employ of Dud-
ley Gordon, doing business as the Gordon Engin-
eering Co., and operated the steam shovel in ques-
tion, and in addition thereto used his trucks to cart
material obtained by operating such shovel. Dur-
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ing the course of this employment Zein asked Dud-
ley Gordon to pay him for services rendered in
operating the steam shovel and for the use of the
trucks and carting. Gordon failed to pay as prou-
ised, although requested on a number of occasions,
and finally in December, 1928, left for parts un-
known. Zein caused a writ of attachment to be
issued for the sum of approximately $2,200., the
amount claimed to be due for operating the steaiu
shovel, for the use of his (Zein’s) trucks and cart-
ing, and the Sherift of Passaic County levied upon
the steam shovel by virtue of this writ and is there-
fore also made a defendant in this case.

Shortly after the issuance of the writ of attach-
ment, the plaintiff replevied the steam shovel, mak-
ing Zein and Sheriff Carless parties defendants.
Zein gave bond and re-replevied.

Plaintiff contends it is entitled to judgment on
the theory that Dudley Gordon did not buy the
steam shovel; that it was bought under a written
conditional bill of sale by the Gordon Engineering
Co., a corporation, and therefore, Zein is estopped
from showing the contrary.

Defendant Zein contends that the conditional
bill of sale is void as against creditors. Thayer
Mercantile Co. Inc., v. First National Bank of Mill-
Town, 98 N. J. Law 29. It is true that if the con-
ditional bill of sale is not filed within the time
required by statute, that it is void as against credi-
tors of the purchaser.

Defendant further contends that Dudley Gor-
don, doing business as the Gordon Engineering
(Clo., was in possession of the steam shovel at the
time the attachment was issued and that he had
no knowledge of any claim of the present plaintiff
either actual or constructive. Further, that it is
not necessary for the sale of personal property to
have an instrument in writing; that the steam
shovel was delivered to Gordon’s premises; that it
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was used by Gordon in his business and that he
had possession and exercised dominion over it;
that there is no corporation in the United States
by the name mentioned in the conditional bill of
sale and that therefore, he is entitled to a verdict
in. his favor.

Possession of chattels is presumptive proof of
ownership.

By the express terms of the Conditional Sales
Act, Section 5 of the Uniform Conditional Sales
Act, Pamphlet Laws of 1919, page 461, C. P. 210:

“Every provision in a conditional sale re-
serving property in the seller, shall be void
as to any purchaser from or creditor of the
buyer, who, without notice of such provis-
ion, purchases the goods or acquires by at-
tachment or levy a lien upon them, before
the contract or a copy thereof shall be filed
as hereinafter provided, unless such con-
tract or copy is so filed within ten days
after the making of the conditional sale.”

In this case the attachment was acquired De-
cember 16th, 1928. By reason of this lien defend-
ant Zein, as a creditor, obtained a judgment. He
therefore, established a prior lien because the
plaintiff did not file its conditional bill of sale
until February 15th, 1929, which was more than
ten days after the making and execution of the con-
ditional bill of sale. See Koerner v. United States
Waxed & Coated Paper Co., 121 Atl. Rep. 338.

[ am of the opinion that defendant Zein is not
estopped in this case from showing that Dudley
yordon, doing business as the Gordon Engineer-
ing Co., was the purchaser of this steam shovel.

Judgment will be entered for the;defendants and

no cause for

against the plaintiff in this cas>
action.

Very truly yours,
W. B. MACKAY,
(€. C..d,)
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Opinion of New Jersey Supreme Court.
Filed March 22, 1932.
NEW JERSEY SUPREME COURT.
No. 60, Oct. T., 1931.

GENERAL EqQuipMENT Co.
VS.

HArRRY H. ZEIN, et al.

Appeal from Passaic Circuit Court.

Argued before GUMMERE, Chief Justice, and
Justices PARKER and CASE.

For the appellant, JACOB LIPMAN.
For the respondent, FEDER & RINZLER.

Per Curiam :

This was an action in replevin. In September,
1928, the General Equipment Company sold by a
conditional sales agreement a steam shovel to the
“Gordon Engineering Company, of Clifton, N. J.,
a New Jersey corporation.” The agreement was
signed, so far as the purchaser was concerned, by
“Gordon Engineering Company, Dudley Gordon.”
Tt had attached to it an affidavit made by Dudley
Gordon which contained a statement that he was
the president of the Gordon Engineering Company,
the purchaser of the steam shovel, and was familiar
with its corporate seal, and that the same was af-
fixed to the instrument as the voluntary act and
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deed of the corporation. Subsequent to the sale
of this steam shovel under the conditional sales
contract, the defendant Zein entered into the em-
ploy of Gordon, and the latter, having failed to
pay him the compensation earned by him, agreed
to turn over to him in dischar ge of his obligation
this steam shovel. Gordon failed to do this, and
then Zein sued out an attachment against the
steam shovel. When the General Equipment Com-
pany learned of the situation, and also was inform-
ed that the alleged purchaser of the steam shovel
had no legal existence—that is, that there was no
such corporation as that named in the conditional
sales contract as the purchaser—which was the
fact, it brought the present action of replevin to
recover the possession of the steam shovel. The
case was tried before the court without a jury, and
resulted in a finding in favor of the defendant Zein,
principally upon the ground that the General
Equipment Company had failed to file the condi-
tional contract of sale within the ten days required
by the statute.

It seems to us that this was erroneous. Gordon
never had any title whatever to this steam shovel.
He obtained possession of it through a fraud per-
petrated by him upon the General Equipment Com-
pany; that is, by representing that he was acting
for a corporation known as the Gordon Engineer-
ing Company, of Clifton, N. J., in negotiating the
purchase. He completed the fraud by executing
the conditional sales contract in the name of the
corporation and falsely swearing that he was its
president. In this situation, it seems to us, the
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General Equipment Company was entitled, at any
time after discovering the fraud and learning that
it had sold the steam shovel to a nonexisting pur-
chaser, to retake possession thereof, and that the
conditional sales statute has no relevancy to the
present situation. If we are right in this view,
then the trial court was in error in finding in favor
of the defendant and directing judgment to be en-
tered on such finding.

The defendant below, and the respondent here,
claims that this matter is not properly before us
because there was no exception taken to the refusal
of the plaintiff’s motion to direct a finding in its
favor, and that, unless there was such exception,
no appeal will lie. We think this contention is
without merit. The case was tried in February,
1931, and at the close of the case there was a mo-
tion made by each party for a favorable finding.
No action was taken upon these motions until
April, when the court filed a memorandum holding
that the motion of the defendant Zein should be
granted and that a judgment should be entered in
his favor. The principal ground of appeal is that
the trial court erred in directing such a judgment
to be entered instead of directing a judgment in
favor of the appellant. In the case of Smith V.
Cruse, 101 N. J. L. 82, the Court of Errors and Ap-
peals held that where the trial court sits without a
jury it cannot enter judgment for one party with-
out finding in favor of that party, and that there
is no requirement that the defeated party must
have made a request for a finding of law or fact
and excepted to an adverse finding in order to se-
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~ cure a reversal of the judgment, and that an appeal

is given to him as a matter of right, although he
did not submit the grounds for objection to the

~ trial court, where the objection relates only to the

final judgment and not to alleged errors occurring
in the proceedings on the trial.

For the reasons indicated, we conclude that the
judgment under review should be reversed.
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Order of Reversal and Remittitur and Judgment
of Reversal.

Entered April 28, 1932.
NEW JERSEY SUPREME COURT.

GENERAL EQUIPMENT Co., a cor- }Action at Law.

poration, A
Plaintiff-Appellant, f ¢.00 the
Vs Passaic
; County
HARRY H. ZwIN and THOMAS g(l)fl‘i}%lt
CARLESS, : i
Remittitur.

Defendants-Respondents.

This cause having been submitted on brief at the
September, 1931, term of this Court by Jacob Lip-
man, attorney for appellant, and Harry Unger, of
counsel for appellant, and Feder & Rinzler, attor-
neys for the respondents, and the Court having in-
spected the record and judgment below, and con-
sidered the causes assigned for error on the
grounds of appeal thereon, it is, on this 28 day of
April, 1932.

ORDERED that the judgment of the said Passaic
County Circuit Court be in all things reversed, set
aside, and for nothing holden, and to be remitted to
the said Passaic County Circuit Court to be pro-
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Notice and Grounds of Appeal.

ceeded with in accordance with this judgment and
the procedure of the said Court.

Entered this 28 day of April, A. D. 1932.

On motion of j J
JACOB LIPMAN,
10 Attorney for Appellant.
Judgment reversing judgment of trial court, en-
tered April 28, 1932.

Notice and Grounds of Appeal.
Filed May 6, 1932. “ ‘

b NEW JERSEY SUPREMF COURT.
0

GENERAL EqUIPMENT CoO., a cor-
poration,
Plaintiff-Appellant,
Notice and

Grounds of
Appeal.

VS.

HARRY H. ZrIN and THOMAS
CARLESS,
30 Defendants-Appellees,

To: JAcos LipMAN, Esq.,
Attorney of Plaintiff-Appellant :
Sir: k

PLEAsE TAKE NotTick that Harry H. Zein and
Thomas Carless, the defendants-appellees in the (3
40 Aabove stated cause, hereby appeal to the New Jer-
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sey Court of Errors and Appeals, from the whole of
the judgment entered in this court, on the follow-
ing grounds:
1. This court erred in reversing the judgment
of the trial court.
2. This court erred in failing to affirm the judg- 10

L

ment of the trial court.
Dated: May 5th, 1932.

FEDER & RINZLER,
Attorneys of Defendants-Appellees,
(Appellants on the appeal to the
New Jersey Court of Errors and Appeals).

Due and legal service of the within instrument

is hereby acknowledged this 5th day of May, 1932. 20
JACOB LIPMAN,
Attorney for General Equipment Co.
30

40
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New Jersey Court of Errors and Appeals

GENERAL EQuipMENT Co., a cor-
poration,
Plaintiff-Respondent,

On Appeal
from Su-
preme Court

e Sat Below:

HArRry H. ZrEIN and THOMAS Gummere, 0. J
and Parker

CARLESS, and Case, J. J.
Defendants-Appellants.

BRIEF FOR DEFENDANTS-APPELLANTS.

This was an action in replevin brought by the
plaintiff against the defendants to recover a steam
shovel which the plaintiff, a New York corporation,
had sold, on September 26th, 1928, by conditional
bill of sale, to Dudley Gordon, who was trading
and doing business as the Gordon Engineering Co.
The conditional sales contract was not filed as re-
quired by Section 5 of the Conditional Sales Act
(P. L. 1919, p. 461).

The steam shovel was delivered to the premises
occupied by Dudley Gordon, trading and deing
business as the Gordon Engineering Co. In Sep-
tember, 1928, defendant, Harry Zein, entered the
employ of Dudley Gordon, doing business as Gor-
don Engineering Co., and operated the steam
shovel in question, and in addition thereto used his
trucks to cart material obtained by operating such
shovel. During the course of this employment
Zein asked Dudley Gordon to pay him for serv-
ices rendered in operating the steam shovel and
for the use of the trucks and carting. Gordon
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failed to pay as promised, although requested on a
number of occasions, and finally in December,
1928, left for parts unknown. Zein caused a writ
of attachment to be issued for the amount of
money due him for operating the steam shovel, and
for the use of his (Zein’s) trucks and carting, and
the Sheriff of Passaic County levied upon the
steam shovel by virtue of this writ.

Shortly after the issuance of the writ of attach-
ment, the plaintiff replevied the steam shovel, mak-
ing Zein and Sheriff Carless parties defendants..
Zein gave bond and re-replevied.

The facts just stated are as cited in the memo-
randum and conclusions filed by the trial judge
(pp. 72-74), where he also said:

“Plaintiff contends it is entitled to judg-
ment on the theory that Dudley Gordon did
not buy the steam shovel; that it was bought
under a written conditional bill of sale by
the Gordon Engineering Co., a corporation,
and therefore, Zein is estopped from showing
the contrary.

“Defendant Zein contends that the condi-
tional bill of sale is void as against credit-
ors. Thayer Mercantile Co., Inc. v. First
National Banlk of Mill Town, 98 N. J. Law
29. It is true that if the conditional bill of
sale is not filed within the time required by
statute, that it is void as against creditors
of the purchaser.

“Defendant further contends that Dudley
Gordon, doing business as the Gordon En-
gineering Co., was in possession of the steam
shovel at the time the attachment was issued
and that he had no knowledge of any claim of
the present plaintiff either actual or con-
structive. Further, that it is not necessary
for the sale of personal property to have an
instrument in writing; that the steam shovel
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was delivered to Gordon’s premises; that it
was used by Gordon in his business and that
he had possession and exercised dominion
over it; that there is no corporation in the
United States by the name mentioned in the
conditional bill of sale and that therefore, he
is entitled to a verdict in his favor.

“Possession of chattels is presumptive
proof of ownership.

“By the express terms of the Conditional
Sales Act, Section 5 of the Uniform Condi-
tional Sales Aect, Pamphlet Laws of 1919,
page 461, C. P. 210:

‘Bvery provision in a conditional sale
reserving property in the seller, shall be
void as to any purchaser from or creditor
of the buyer, who, without notice of such
provision, purchases the goods or acquires
by attachment or levy a lien upon them,
before the contract or a copy thereof shall
be filed as hereinafter provided, unless
such contract or copy is so filed within ten
days after the making of the conditional
sale’

“In this case the attachment was acquired
December 16th, 1928. By reason of this lien
defendant Zein, as a creditor, obtained a
judgment. He therefore, established a prior
lien because the plaintiff did not file its con-
ditional bill of sale until February 15th,
1929, which was more than ten days after the
making and execution of the conditional bill
of sale. See Koerner v. United States Waa-
ed & Coated Paper Co., 121 Atl. Rep. 338.

“I am of the opinion that defendant Zein
is not estopped in this case from showing
that Dudley Gordon, doing business as the
Gordon Engineering Co., was the purchaser
of this steam shovel.

“Judgment will be entered for the defend-
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ants and against the plaintiff in this case—
no cause for action.”

The Supreme Court reversed: the judgment, and
defendants now appeal and allege that the Su-
preme Court erred (1) in reversing the judgment
of the trial court; (2) in failing to affirm that
judgment.

The Supreme Court misconceived the theory
of the case, and based its reversal upon facts
which it assumed existed, but which in fact did
not exist, and were not supported by the record.

This is demonstrated by the fact that the Su-
preme Court said that in its opinion:

“When the General Equipment Company
learned of the situation, and also was in-
formed that the alleged purchaser of the
steam shovel had no legal existence—that is,
that there was no such corporation as that
named in the conditional sales contract as
the purchaser—which was the fact, it
brought the present action of replevin to re-
cover the possession of the steam shovel.”

Our examination of the amended complaint
shows that it was based upon the theory that there
was a default in payments (Case, p. 27). Para-
graphs three and four of the complaint read:

“3. The purchaser has failed to make any
payment under the contract, the entire
amount remaining unpaid and due.

4. By reason of the said purchaser’s de-
fault and failure to make the payments called
for by the contract, the plaintiff has become,
and now is, lawfully entitled to immediate
possession of the said chattel.”
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The plaintiffs’ case consisted of a stipulation of
facts dictated into the record at the trial, and the
testimony on the part of one witness relating to
the value of the steam shovel. There was no testi-
mony to the effect that the plaintiff rescinded the
transaction because of fraud, or that the plaintiff
cloimed any fraud to ewist, or upon discovering
any fraud instituted this replevin action urging it
as the basis for the action. There was nothing
the stipulation of facts (Case, p. 45) to indicate
such a clavm or theory.

When the motion for the direction of the verdict
for the plaintiff was made, fraud was not claimed
as a ground for reseission, nor was a claim for
rescission made. The word fraud was not even
mentioned in the argument.

It is consequently clear that the Supreme Court
erred in its reversal.

POINT I

The Supreme Court erred in reversing the
judgment of the trial court.

The Supreme Court fell into error when it re-
versed the judgment, this no doubt due to the fact
that it mistook the theory of plaintiff’s case. The
Supreme Court aessumed the theory to be that
plaintiff was defrauded by Gordon claiming to rep-
resent himself as acting for Gordon Engineering
Company, a corporation, and that there being no
such corporation, the plaintiff had the right to re-
take possession of the machine. This is demon-
strated by the following statements contained in
the opinion of the Supreme Court:

“When the General Equipment Company
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learned of the situation, and also was in-
formed that the alleged purchaser of the
steam shovel had no legal existence—that is,
that there was no such corporation as that
named in the conditional sales contract as
the purchaser—which was the fact, it
brought the present action of replevin to re-
cover the possession of the steam shovel.”

“He (Gordon) obtained possession of it
(steam shovel) through a fraud perpetrated
by him upon the General Equipment Com-
pany; that is, by representing that he was
acting for a corporation known as the Gor-
don Engineering Company, of Clifton, New
Jersey, in negotiating the purchase. He
completed the fraud by executing the condi-
tional sales contract in the name of the cor-
poration and falsely swearing that he was its
president. In this situation, it seems to us,
the General Equipment Company was en-
titled, at any time after discovering the
fraud and learning that it had sold the steam
shovel to a non-existing purchaser, to retake
possession thereof, and that the conditional
sales statute has no relevancy to the present
situation. If we are right in this view, then
the trial court was in error in finding in
favor of the defendant and directing judg-
ment to be entered on such finding.”

We shall now demonstrate that there was no
evidence to support this finding of the Supreme
Court. The theory of plaintiffs’ case was not a
claim of fraud, but that there was default in pay-
ment,
tiff elected to retake possession of the steam shovel
according to the express provisions of the condi-
tional sales contract. An examination of the
amended complaint (Case, p. 27) shows that it
contains the following allegations:

and that by reason of such default, the plain-
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“3. The purchaser has failed to make any
payment under the contract, the entire
amount remaining unpaid and due.

4. By reason of the said purchaser’s de-
foult and failure to make the payments called
for by the contract, the plaintiff has become,
and nwow 18, lawfully entitled to immediate
possession of the said chattel.”

Clause six of the conditional sales contract
(Case, p. 30) reads:

“In the event of default in payment, the
seller may at their option, take possession
of and remove said steam shovel without pro-
cess of law or notice, in which case all pay-

ments previously made shall be considered
as rental for periocd used.”

The only testimony adduced on the plaintiff’s
case was that given by the witness Dunphey. His
testimony was limited to the value of the steam
shovel and to the default in the terms of the con-
ditional sales contract. As to the latter phase of
the case, he testified that two notes, Exhibits P-2
and P-3, were given in connection with the condi-
tional sales contract, P-1, and that neither of these
notes were paid (Case, p. 45, 1. 32-40; 46, 11. 1-
10). An examination of his testimony shows that
after testifying to this phase of the case on the
direct examination, the remainder of his direct and:
cross examination was solely confined to the value
of the steam shovel.

His testimony is devoid of any claim or even men-
tion of fraud. He did not testify or even suggest
that any fraud ewvisted, or that wpon the discovery
of any fraud, he rescinded the contract and made
it the basis of this suit.
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The only other evidence produced in. support of
the plaintiff’s case, aside from the testimony given
by plaintiff’s witness, is the stipulation of facts
dictated into the record at the trial of the case,
and this may be found in the record (Case, pp.
39 to 45, inclusive). It is useless to detail here
the facts thus stipulated, but an examination of
the record will show that the stipulation contains
no mention, claim, or even suggestion of any fraud,
and that no claim was made then or at any stage
of the trial that Gordon had defrauded the plain-
tiff by representing himself to be acting for Gor-
don Engineering Company, a corporation, or that
fraud was made the basis for a rescission of the
agreement or the recovery of the steam shovel.

At the close of the case (Case, p. 64), there was
a discussion between both counsel and the court,
and it was understood that briefs would be sub-
mitted to the court by counsel. This was done,
whereupon the trial judge filed his opinion and
conclusions, and on May 6th, 1931, a rule for judg-
ment was signed by the trial judge and entered.
On July 11th, 1931, the trial judge instructed the
stenographer to have the record show that at the
conclusion of the case, counsel for the plaintiff
moved for a direction of a verdict for the plaintiff,
and that counsel for the defendant had made a mo-
tion for a direction of a verdict in defendant’s
tavor (Case, p. 65).

There was not even then a suggestion of any
fraud. The alleged motion for a direction of a
verdict in favor of the plaintiff was not grounded
upon fraud. How then is there any justification,
in this state of the record, for the Supreme Court
to conclude:

“When the General Equipment Company
learned of the situation, and also was in-
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formed that the alleged purchaser of the
steam shovel had no legal existence—that is,
that there was no such corporation as that
named in the conditional sales contract as
the purchaser—which was the fact, it
brought the present action of replevin to re-
cover the possession of the steam shovel.”

And also:

“He (Gordon) obtained possession of it
(steam shovel) through a fraud perpetrated
by him upon the General Equipment Com-
pany; that is, by representing that he was
acting for a corporation known as the Gor-
don Engineering Company, of Clifton, New
Jersey, in negotiating the purchase. He
completed the fraud by executing the condi-
tional sales contract in the name of the cor-
poration and falsely swearing that he was its
president. In this situation, it seems to us,
the General Equipment Company was en-
titled, at any time after discovering the
fraud and learning that it had sold the steam
shovel to a non-existing purchaser, to retake
possession thereof, and that the conditional
sales statute has no relevancy to the present
situation. If we are right in this view, then
the trial court was in error in finding in
favor of the defendant and directing judg-
ment to be entered on such finding.”

Surely, if the basis of plaintiff’s action was a
default in the terms of the conditional sales con-
tract in the respect that the plaintiff did not make
the payments as therein provided, then the trial
judge was legally right in entering judgment for
the defendants.

Even if the plaintiff’s case was based upon the
theory of fraud, the judgment of the trial court
was correct, and the reversal of that judgment by
the Supreme Court is erroneous because there is
no evidence in the record of any claim made that
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the defendants had any notice of fraud on the part
of Gordon. Defendant, Zein, was an innocent
third person, a creditor of Gordon who acquired
a lien against the steam shovel by attachment, and
the defendant, Carless, as sheriff, executed the writ.

“The fact that the subject matter of a sale
induced by the fraud of the buyer has passed
into the hands of a third person or that a
third person has acquired a lien thereon
from or under such buyer does not preclude
the seller from rescinding the sale and re-
covering the property if such third person
is not entitled to protection as a bona fide
purchaser for value. * * * Any unreasonable

elay on the part of the seller in the rescis-
sion of the sale will deprive him of the right
to do so as against third persons claiming
under the fraudulent buyer, for the reason
that even as against the buyer the seller must
properly exercise his right of rescission after
discovery of the fraud.”

24 R. C. L. Section 596, page 311.

In the instant case, defendants had no notice of
any fraud on the part of Gordon, and the plain-
tiffs did not act with reasonable diligence. The
conditional sales agreement was executed Septem-
ber 26th, 1928, and one note was payable Novem-
ber 1st, 1928, and the other, ninety days from Sep-
tember 26th, 1928, and the complaint in the action
was filed on June 21st, 1929.

In 24 R. C. L., Section 597, page 312, it is said:

“The seller may avoid the sale as against
third persons claiming under the fraudulent
buyer with notice of the fraud.”

And 24 R. C. L., Section 599, at page 315:
“PBut where the debt of the attachment or
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execution creditor was contracted after the
fraudulent purchase and in reliance on the
buyers’ ownership of the property, it has been
held that he would be entitled to protection
as against the defrauded sellers’ right to re-
seind.”

Moreover, we do not understand how the plain-
tiff could even make a claim of fraud. Mr. Gor-
don appeared personally and signed the contract.
There is no claim made that he made any represen-
tations as to who, aside from him, composed the
corporation or what the financial status was. If
he alleged himself to be an agent for the corpora-
tion, and the plaintiff did not inquire, and Gor-
don did not say, who else represented or who com-
posed the corporation, and if the plaintiff did not
know or care to know, how could the plaintiff claim
to be defrauded. :

Thus it is said:

“On the other hand if the buyer personally
appears before the seller misrepresenting his
identity and personally receives the delivery
of the goods, this has been treated as a fraud-
ulent purchase under which the legal title
would pass by the delivery to the imposter
and enable him to transfer a good title to
a bona fide purchaser, and the same has been
held true where the imposter made the pur-
chase in person under the assumed name and
the goods were shipped to and received by
him under such assumed name.”

24 R. C. L., Section 601, page 317.

Again, suppose there was fraud. What evidence
is there when the plaintiff discovered the fraud or
that the plaintiff acted within a reasonable time
after it came to learn of the alleged fraud? There
is none.




Thus it is said:

“A sale induced by the fraud of the buyer
is voidable merely at the option of the seller,
and to entitle him to rescind and avoid the
sale he must do it within a reasonable time
after coming to the knowledge of the fraud.”

24 R. C. L., Section 610, page 325. Citing

cases, including Arnold v. Hagerman,
45 N. J. Eq. 186.

CONCLUSION.

We respectfully submit that the judgment of
the trial court should be affirmed and that the
reversal of that judgment by the Supreme Court
should itself be reversed.

Respectfully submitted,

FEDER & RINZLER,
Attorneys of Defendants-Appellants.

FEDER & RINZLER,
Of Counsel.
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BRIEF FOR PLAINTIFF-RESPONDENT.

This is an appeal by the defendants-appellants
from a judgment of the Supreme Court reversing
the judgment of the trial court which found for
the defendants-appellants in an action tried in
the Circuit Court of Passaic County, decided by
the Court sitting without a jury. The defendants-
appellants in the trial court, in their brief filed
again before the Supreme Court, and now persist-
ently claim that the chattel which is the subject
matter of this action was purchased by Dudley
Gordon who was trading and doing business as
Gordon Engineering Co., an assertion which is
not borne out by the facts. Reference is made
to this claim by reason of the fact that the Su-
preme Court in its consideration of the issue dis-
posed of the entire matter upon this very claim.

Facts.

On September 26, 1928, plaintiff-respondent
was the owner of a steam shovel which was on
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that date sold by agreement in writing to what is
described therein as, ‘‘Gordon Engineering Co.,
of Clifton, N. J., a New Jersey corporation’’ (Ex.
P-1) for the sum of $1500.00, title to the chattel
being reserved in the vendor, pending payment of
the purchase price. The agreement bears an ac-
knowledgment of execution by Dudley Gordon,
President of Gordon Kngineering Co., acting on
behalf of the purchasing corporation.

Although the agreement provided for the pay-
ment of $300.00 upon the signing of the con-
tract and $1200.00 on December 26, 1928, the
parties effected a change, in that two promissory
notes aggregating $1500.00 were executed, signed
““Gordon Engineering Co., Dudley Gordon, presi-
dent”’ (Ex. P-2 and 3) and were accepted by the
plaintiff-respondent. Thereafter the chattel was
delivered by the plaintiff-respondent at the re-
quest of the purchaser, to a point at Preakness,
near Paterson, New Jersey, where it remained
until December 16, 1928, when it was seized by
the defendants-appellants, Thomas Carless, the
Sheriff of Passaic County, N. J., by virtue of a
writ of attachment issued in a certain action
- pending in the Circuit Court of that County,
wherein the defendant-appellant, Harold H. Zein,
was the plaintiff, and one, Dudley Gordon, an ab-
sconding debtor, the defendant.

Default having been made in the payment of
the purchase price, plaintiff-respondent, under
the terms of Section 6 of the agreement of sale
(Ex. P-1) became entitled to immediate posses-
sion of the chattel and demand for same was
made sometime in January, 1929, (p. 41, 11. 1-10)
and prior to the institution of the action from
which this appeal develops. The plaintiff-re-
spondent recorded the agreement (Ex. P-1) on
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February 15, 1929, subsequent to the seizure of
the chattel by the defendants-appellants. At the
time the defendants-appellants were in possession
of the chattel and demand for possession of same
was made by plaintiff-appellant, the undisputed
value of the chattel was the sum of $1800.00 (p.
46, 1. 34).

4. Plaintiff-respondent’s suit is in two counts
and sounds in trover for a wrongful taking and
in detinue for a wrongful detention, to which the
defendant-appellants answered: (Amended an-
swer to amended complaint, p. 32)

1. By general denial.

2. That the plaintiff-respondent was not
the owner of the chattel.

3. That demand for return had not been
made prior to the institution of replevin
action.

4. Plaintiff-respondent was not entitled
to possession of the chattel.

5. That the chattel was at the time of
the institution of the plaintiff-respondent’s
action, in custodia legis.

6. That the defendants-appellants as-
serted a superior lien by virtue of an at-
tachment issued out of the Passaic Circuit
Court under which levy was effected upon
the chattel prior to the recording of the
agreement (Ex. P-1).

7. That the only title acquired by the
plaintiff was by reason of the conditional
bill of sale dated September 26, 1928, but
recorded February 15, 1929, subsequent to
the attaching levy of the defendants-appell-
ants.




4

By way of reply the plaintiff-respondent denied
each allegation of fact and prior to trial moved to
strike out the answer upon the ground that the
same did not disclose a claim of property in the
chattel, which motion was denied.

At the trial it was conceded that nowhere in
the United States does there appear upon rec-
ord a certificate of incorporation in the name of
Gordon Engineering Co. (p. 41, 1. 14). There
was meagre testimony tending to establish that
Dudley Gordon conducted a business at Preak-
ness, N. J., and used the name ‘‘Gordon Kngi-
neering i Colt N(pPHEOIENI S20StoRpIH 2N 0Nk

It was also established that the lien, asserted
and referred to by the defendants-appellants in
the Fifth and Sixth Separate Defenses of their
Answer (Amended Answer) arose out of a levy
effected by virtue of a writ of attachment directed
to the defendant-appellant, Thomas Carless,
Sheriff of Passaic County, N. J., in an action in-
stituted by the defendant-appellee, Harry H.
Zein, in the Circut Court of that County, against
one, Dudley Gordon, (p. 40, 1. 23 to 39) an ab-
sconding debtor.

Following the institution of plaintiff-respond-
ent’s action in which possession of the chattel was
obtained, the defendants-appellants rebonded and
retook possession.

At the conclusion of the trial a motion was
made for the direction of a verdict in favor of the
plaintiff-respondent upon the ground that the de-
fendants-appellees and all persons claiming under
Gordon Fngineering Co., a corporation, were
estopped to deny its corporate de facto existence
and. that the evidence had not established that
Dudley Gordon had acquired any property right
in the chattel susceptible to levy by execution or
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otherwise. The defendants-appellants contended
that the absence of a certificate of incorporation
as conceded, established the non-existence of the
Gordon Engineering Co., the purchaser, and that
therefore Dudley Gordon was the purchaser
against whose interest the attaching levy was ef-
fected and that plaintiff-respondent’s reservation
of title was void under Section 5 of the Condition-
al Sales Act by reason of the failure to record
the agreement of sale (Ex. P-1) prior to the date
of defendants-appellees’ levy:

The Court found that the conditional bill of
sale (Ex. P-1) was executed by Gordon KEngi-
neering Co. of Clifton, N. J., a corporation to
the plaintiff-respondent, which was recorded sub-
sequent to defendants-appellants’ levy; that the
defendant-appellant, Harry H. Zein, was not
estopped from showing that Dudley Gordon do-
ing business as Gordon Engineering Co. was the
purchaser of the chattel, and that plaintiff-re-
spondents’ reservation of title was therefore void
under the act above referred to; denied the plain-
tiff-respondent’s motion for a verdiet and found
no cause of action from which an appeal was
taken by the plaintiff-respondent to the Supreme
Court which reversed the judgment apon the
ground that Dudley Gordon was not the purchaser
but that Gordon Engineering Co., a corporation,
was the purchaser and that the representation by
Dudley Gordon of the existence of the purchas-
ing corporation constituted a fraud and that no
title therefore passed to the purchaser and that
the Conditional Sales Act had no relevaney to the
situation.

Tt is submitted that the present judgment
should be affirmed upon the findings of the Su-
preme Court, if not upon the points urged by the
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plaintiff-respondent in its appeal, and reference
therefore is respectfully made to the entire situa-
tion as it existed in the first instance.

Introductory.

A consideration of the controversy would seem
to require an analysis of the relationship between
the parties in order to determine the legal effect
of the facts presented and beginning with the
judgment of that Court, the logical sequence
would seem to be:

1st: The existence of a property, using the
term in its most inclusive legal sense, asserted by
the defendants-respondents.

2nd. The nature of that property.
3rd. The derivation of that property.

4th. The character of that property at its
source.

5th. Changes in the character of that property
from its source to the defendants-appellants,
either through operation of law or fact.




POINT 1.

A property in a chattel, sought to be assert-
ed, must be pleaded by stating the facts upon
which the right is based and must be supported
by evidence establishing that right.

Tt will be noted at once, that the defendant-
appellant herein, Harry H. Zein, was not a credi-
tor of the buyer, Gordon Engineering Co., a cor-
poration, but rather of Dudley Gordon.

The proof establishes that the defendant-ap-
pellant, Harry H. Zein, was not a creditor of the
buyer, but rather of Dudley Gordon, and the only
conceivable legal claim justified by the language
employed is that the right sought to be asserted
is that the position of the defendant-appellant,
Thomas Carless, at least, was that of custodia
legis.

As to the assertion of a property right in the
chattel subject to levy, it would appear that the
pleading is within the rule laid down in Browmn
vs. Bissett, N. J. Supreme Court, 21 N. J. Law,
page 46, in which the distinction between a cog-
nizance and an avowry was defined in the follow-
ing language:

““An avowry as distinet from a cogni-
zance, imports a taking in one’s own right:

a cognizance imports a justification under
the authority of another.”’

“In actions to recover personalty, title
(in plaintiff or defendant) which rests on a
special property, must be pleaded by stat-
ing the facts constituting the special prop-
erty. Rule 51, Practice Act of 1912.
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It would seem therefore that the mere claim of
right to possession by virtue of a writ of attach-
ment is insufficient and that a justification for a
seizure must have been pleaded to have establish-
ed a legal defense.

Any possible justification by the defendants-ap-
pellants of their right to possession must of ne-
cessity lie within the scope of the language em-
ployed by them, namely, that the taking was by
virtue of a writ of attachment issued ‘‘against
a creditor of said buyer,”” (Sixth Separate De-
fense of the Amended Answer), to which it is a
complete answer that the action was brought by
the defendant-appellant, Harry H. Zein, against
one, Dudley Gordon, who was not the purchaser
of the chattel.

That the mere possession of a chattel under
color of a seizure by a writ of attachment does
not of itself establish any right of property there-
in is well established.

While the trial court found that possession of
chattels is presumptive proof of ownership, it is
submitted that this finding was an error, the cor-
rect statement of the law being that possession
is merely prima facia evidence of ownership and
that upon presentation of proof of ownership, the
legal force of inference arising from mere pos-
session is destroyed.

The distinetion between presumption at law
and a prima facia case is vast, the former retain-
ing probative value at all times and the latter be-
ing a mere device in the mechanical structure of
the presentation of evidence.

In Figoli vs. Halpern, 88 N. J. Law 58, 95 Atl.
Rptr. 739, the Court held, that possession was
merely prima facia evidence of ownership.

In Wiener vs. Van Rensselaer, N. J. Supreme
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Court, 43 N. J. Law, 547, the status of personal-
ty seized on execution or by attachment is de-
fined in the following language:

““And so there is a difference between a
replevin and other process of law with re-
spect to the officers, for in the first case,
viz., in replevin, they are expressly com-
manded what to take in specie, but in writ
of execution, the words are general, to levy
of the goods of the party, and therefore
’tis at their peril if they take another man’s
goods, for in that case an action of trespass
will lie. The distinetion between goods tak-
en on execution and by replevin is marked.
In the latter case, the identical goods are
in custody of the law, and are before the
law to be disposed of as it shall see proper,
and the proceeding is so far in rem that
the goods cannot be seized by any process
until the court shall have taken action. Tf,
therefore, a party finds his goods in the
hands of an officer upon a valid writ of
replevin, his remedy is by application to
the court to be permitted to come in and
set up his claim to them, and not by an in-
dependent replevin. Whereas, if goods are
wrongfully seized by execution, it cannot
be said to confer any lien on them or to
bear any resemblance to a proceeding in
rem.

The distinction is also treated at greater length
in the case of Hawk, et al. vs. Lepple, N. J. Su-
preme Court, 51 N. J. Law, 208, in which the
thorough consideration of a problem justifies an
extended quotation from the opinion which reads
in part as follows:

‘““Whatever diversity of view has elsewhere
existed regarding the right to use the writ

of replevin to take goods from the custody
of an officer who holds them under seizure
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of legal process, it may be regarded as set-
tled in this state that the fact that such
goods are in the custody of an officer hold-
ing process of seizure will not, in law, pre-
clude a stranger to the process from the use
of the writ of replevin to assert against the
officer of the law the title of such third per-
son to the property taken; accordingly, it
has been held, that o an action of replevin,
it 18 not a sufficient avowry by the defend-
ant that the goods were seized by him as an
officer, under process of execution, as the
property of the plaintiffs in replevin, with-
out the further averment of title, at the
time of the seizure, in the plamtiff. Citing
Bruen vs. Ogden, 6 Halst. 370; Brown vs.
Bisset, 1 Zab. 267.”’

¢ An execution in the hands of an officer
commanding a levy to be made of the goods
of A, in its satisfaction, will not permit
such officer to seize the goods of B, and
against such levy B may assert his title
through the action of replevin. Such goods
are not taken by command of the writ; their
seizure is wholly a trespass and it would
seem like sanction of the wrongful action to
consider such goods as being in the custody
of the law. For this rule there is to be
found ancient authority in KEngland. In
Winnard vs. Foster, 2 Lutw., 1190, a third
person not the defendant, in the process of
seizure, was permitted to maintain replevin
against the sheriff’s bailiff * * *. In this
state, by statute, the action of replevin lies
for the unlawful taking or the unlawful de-
tention of goods, and generally, whenever
the action of de bonis asportatis, or the ac-
tion of trover may be maintained, replevin
is a concurrent remedy.

The cases which hold, as in this state,
that replevin will lie at the instance of a
third person, distinguish and quite proper,
as I think, between the seizure of the goods
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of the defendant and of a third person, the
former being regarded as done in virtue of
the execution; caption of the goods of a sei-
zure being not in virtue of the execution
and a trespass.

In Morey & Co. vs. Schaad, et al, Court of
Errors and Appeals of N. J., 98 N. J. Law, page
799, the rules enunciated in the case of Browmn vs.
DBissett, supra, and Hawks vs. Lepple, supra, were
regarded as equally aplicable to property seized
by virtue of a writ of attachment. That the al-
legation and proof of a property right in a chat-
tel is essential to justify the mere taking of the
property of another is clearly recognized in the
case of Herzog Cloak & Suit Co. vs. Fedorko, N.
J. Supreme Court, 92 N. J. Law, page 34, in which
the opinion delivered by Swayze, J., provides in
part as follows:

““If the constable’s possession was law-
fully obtained, a demand was necessary. He
claimed by virtue of writs against Wiener
and clearly he had the right by virtue of
‘those writs to levy on any interest Wiener
might have m the property. Whether a mere
bailee has an interest in the bailment which
is subject to levy, is sometimes a question
of nicety * * *. TIn the present case, we
think the bailee’s interest was sufficient to
be subject to levy. We assume that the
contract was as the plaintiff claims and that
the title remained in the plaintiff. It was,
of course, subject to the right of Wiener
to make up the goods into ladies’ suits and
to his lien thereon for his pay. There was
nothing to show a termination of this spe-
cial property and it may have had a value
available for Wiener’s creditors.”’

It is submitted therefore that nowhere in the
pleadings is it asserted and nowhere in the evi-
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dence is it demonstrated that any property in the
chattel in question resided in Dudley Gordon, the
defendant in the attachment action, and the proof
discloses (p. 55, 1. 25 to 40) that the seizure
was made by virtue of the fact that the said Dud-
ley Gordon had absconded, manifesting that when
the action in attachment was brought, Dudley
Gordon was not in possession of the machine
either individually or in a representative capacity
and that the defendants-appellants have perhaps
mistakenly assumed that a writ of attachment is
in the nature of a roving commission authorizing
them to seize and bring into custody of the law
whatever property they desired to select in satis-
faction of their claim, and that the mere seizure,
as such, is tantamount to a property right there-
in.

POINT 2.

The lawful existence of a corporation cannot
be impeached collaterally.

The rule has been outlined in the case of Stout
vs. Zulick, decided by the N. J. Court of Errors
and Appeals, 48 N. J. Law, page 599, in which
the defendant sought to escape liability upon the
ground that the plaintiff had not complied with
the requirements of the law in the formation of
the corporation. The Court in the course of the
opinion stated:

“‘That it is entirely settled that the cor-
porate existence of such corporation de
facto cannot be inquired into collaterally.
It is, as to all who contract with it, to be
assumed to be a corporation de jure. The
legality of its corporate existence may be
inquired into by the state, but by no one
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else, and this is true where the corporation
is formed under a general law, as it is where
the corporate existence is claimed under a
special charter.”’

The rule was re-affirmed in the case of Belvi-
dere Water Co. vs. Belvidere, N. J., decided by
the N. J. Court of Errors and Appeals, and re-
ported in 82 N. J. Law, page 601, in which it was
said:

“Tts right to exist can be questioned by
the Attorney General acting for the state,
but not by anyone who contracts with it as
a corporation, providing there is a statute
under which such a corporation may exist.”’
Citing Stout vs. Zulick, supra, Vanneman
vs. Young, 23 Vroom, 403; McCarter vs.
Ketcham, 43 Vroom 247.

POINT 3.

The failure to record a certificate of incorpora-
tion is not proof of the non-existence of a cor-
poration.

The evidence bearing upon this point indicates
that no certificate of incorporation of Gordon En-
gineering Co. was filed anywhere in the United
States, (p. 41, 1. 14) proof which is entirely nega-
tive in character.

In addition the defendant-appellant, Harry H.
Zein, testified that Dudley Gordon used the name
Gordon Engineering Co., in connection with his
business, (p. 51, 1. 20 to p. 52, 1. 20).

Wigmore on HEvidence, 2nd Ed. Vol. 1, page
239, par. 30, states:

““The process of adducing evidence and
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passing upon probative value is and must
be based ultimately on the canons of ordi-
nary reasoning * * *.7’

On page 251, par. 36, he states:

“‘Tt has thus been seen that every eviden-
tiary fact or class of facts may call for two
processes and raise two sets of questions:

1. The admissibility of the original fact
from the proponent.

2. The admissibility of explanatory
facts from the opponent.

The first is subjected to the test whether
the claimed conclusion is a probable or a
more probable one, having regard to con-
ceivable interpretations of the fact * * *,

The second process consists in explaining
away the original fact’s force by showing
the existence and probability of other hy-
potheses * * *. But the principles under-
lying these rulings are the principles of ap-
plied logic that have just been outlined.”’

On page 794, par. 448, under the subject of
““Negative and Affirmative Instances, Fividencing
an Impossibility,”” he states:

1. Ocecasional 7possibility — nothing
short of a universal negative will suffice.

2. General or usual tendency—an equal
or greater or less number of negative in-
stances or perhaps even a single instance
would help to show that no usual or general
tendency could be predicated and this would
be practically available to answer the show-
ing made by the proponent.

3. Fair certainty or inevitableness of ef-
fect. Here even a single negative instance
would suffice to dispose of his contention.
The proponent cannot claim that an effect
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is invariably found, if an instance is shown
in which the effect is not found.”’

(Greenleaf on Evidence. 16th Ed. page 24, par.
13, treats with circumstantial or presumptive evi-
dence and on page 35, par. 14, states:

““The notion of circumstantial evidence
as already explained, is that any fact, not
a human assertion, taken as a basis of in-
ference for or against a proposition of fact,
the subject of dispute.

Certain preliminary distinctions are ne-
cessary. It is not the law which furnishes
the test of relevancy, but logic. Probative
value, or capability of supporting an infer-
ence, is a matter of reasoning and the modes
of reasoning must be the same in the court
room as in a laboratory * * *. Neverthe-
less, these notions of logic * * * become the
law.”’

In Eagle vs. Bond-Foley Lumber Co., 189 S. W.
1146, 173 Ky. 35, it was said:

““Where it is incumbent upon a litigant
in order to succeed to establish a series of
acts to show a legal connection, such con-
nection is not stronger than the weakest
point in it.”’

In Tarter vs. Boston Ins. Co., 215 Mo. App.
564, 256 S. W. 1079, it was said:

“Circumstantial evidence in a civil case
need not exclude every other reasonable hy-
potheses than the truth of the fact or facts
sought to be proved thereby, but it is
enough that the jury can reasonably find
such faet or facts from the circumstances,
without compiling inference on inference.’’

“‘Kvidence must be weighed according to
the means and opportunities of knowledge
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of the witnesses of the facts whereof they
testify.”” Black vs. Black, Court of Chan-
cery, 30 Equity, 215.

The authorities therefore indicate that nega-
tive proof ranges intellectually from mere pos-
sibility to certainty and if the testimony does not
come within that scope, it lacks the legal force
requisite to its recognition as the basis for the
establishment of a legal conclusion, either by way
of inference or presumption. It may therefore
properly be said at the outset that the testimony
of the defendant, Harry H. Zein, concerning the
use of the name Gordon Engineering Co. by Dud-
ley Gordon, lacks the weight necessary to its le-
gal recognition, in that, of necessity, his oppor-
tunity of learning of the existence of a corporate
body bearing the name, Gordon Engineering Co.,
was limited entirely to observation which did not
permit of the acquisition of the full knowledge
upon the subject and the existence of such a cor-
porate body might well have taken place without
his knowledge or by operation of law, and it is
therefore submitted that such testimony cannot
be used as a legal basis for any fact in issue.

The failure to find a certificate of incorpora-
tion of record as the basis for the conclusion
that no corporation existed, presupposes the fail-
ure to file a certificate of incorporation beyond
the borders of the United States, the impossibil-
ity of loss of the certificate of incorporation by
the officer with whom it was filed, as well as the
impossibility of existence of the corporate body
by operation of law or special charter.

It is submitted therefore that the evidence
bearing upon this point must range demonstrat-
ively from a mere possibility to the certainty
that no corporate body known as ¢‘Gordon Engi-
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neering Co.’”’ existed, either de jure, de facto or
by estoppel. As to the de jure existence, it is
sufficient to state that the filing of a certificate
of incorporation is not a prerequisite to the ex-
istence of such a corporation which might easily
exist by special legislative act, special charter, or
circumstances as above outlined, and the efforts of
the courts to avoid confusion and uncertainty has
given birth to the theory of corporate existence
de facto and by estoppel, of which the first de-
pends upon the existence of a law under which a
corporate body might be formed, an attempt to
conform with the requirements of the law and
user, the second, the result of private act or
agreement. As to de facto existence, judicial no-
tice will be taken of the existence of a law under
which a corporate body may be formed. Kvidence
of user is present by reason of the execution of
the contract. (Ex. P-1).

No evidence has been presented negativing an
attempt to conform, nor has there been any evi-
dence negativing the possibility of corporate ex-
istence by estoppel, and it is submitted therefore
that the evidence bearing upon this point is triv-
ial, uncertain, conjectural, and therefore legally
insufficient to support the legal conclusion that
Gordon Kngineering Co. was not a corporation.




POINT 4.

If the property in the chattel sought to be as-
serted is that of Dudley Gordon, the defendants-
appellants are estopped to deny the existence of
the Gordon Engineering Co., a corporation.

Kstoppel is broadly treated in 21 Corpus Juris,
page 1059, citing authorities, reference to which
would further encumber this record.

‘Tt is defined in the broadest sense of the
term, as a bar which precludes a person
from denying the truth of a fact which has
in contemplation of law become settled by
the acts and proceedings of judicial or legis-
lative officers or by the act of the party him-
self either by conventional writing or by
representations, expressed or implied, in
pais * * *. The purpose of estoppel is to
prevent inconsistency and fraud resulting
in injustice.”’

In Cason vs. State, Court of Appeals of Ga.
16 Ga. A. 820, 86 S. K. 644, the Court stated:

““Corporations have been divided into
three classes—corporations de jure, corpor-
ations de facto and corporations by estop-
pel. A ‘corporation de facto’ is one exer-
cising corporate powers under color of a
more or less legal organization. The term
‘corporation by estoppel’ is applied where
a person who has contracted or otherwise
dealt with a body purporting to be a cor-
poration is by reason of having dealt with
it as such, estopped from denying its cor-
porate existence or the legality of its or-
ganization.

In Phillipsburgh Bank vs. Fulmer, 31 N. J.
Law, 52, the Court held:

““To constitute an estoppel in pais there
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must be an admission intended to influence
or of such nature as will naturally influence
the conduct of another and so change his
condition as naturally to injure him, if the
party making it is allowed to retract it.

In Kuhl vs. Mayor of Jersey City, 23 Equity,
page 84, the theory was recognized in the lan-
guage:

“I take the doctrine established by the
decided weight of authority, that there must
be such intent or that it must be so apparent
that the misrepresentation will have that
effect, that the intention must be presum-

ed.”’
Estoppel to either allege or deny corporate ex-
istence has been established and recognized in the
following cases:

Munter vs. Ideal Peerless Laundry, 24 N. Y. S.
411, 229 Appel. Div. 56.

Burrows Shoe Co. vs. Brotherton, 288 P. 879.

Reynolds vs. St. Johns Grand Lodge, 171 La.
395-131 So. 186.

Erskine Motor vs. Chevrolet Motor Co., 180 N.
C. 619-105 S. E. 420.

Russian Renaissance Co. vs. Stoddard, 207 N.
Y. S. 574-211 App. Div. 132.

In Parmels vs. Rowe, Circuit Court of Appeals,
8th District, 145 F. 296, a suit to quiet title by
the grantee of the corporation who with some of
the defendants acquired title from a common
source, the Court said:

““The contention that the railroad com-
pany was not a corporation and therefore
took no title because the laws of Arkansas
were not in some respects complied with, in
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its organization cannot be sustained. It is
not for the defendant or those under whom
they claim and who dealt with the corpora-
tion as such to make the objection.’’

In Lorrillard vs. Van Houten, 10 N. J. Law,
page 270, in an opinion by Chief Justice Ulin, it
was said:

““A number of cases were cited to prove
that in an action by a corporation on a plea
of the general issue, proof must be made of
the existence of the corporation. There may
be strong reasons for requiring a corpora-
tion in bringing a suit to show it has legal
existence and therefore a capacity to come
into court and maintain such suit. The pres-
ent action however, is not by a ecorporation
but by an ordinary person on a mortgage
assigned to it by a corporation. In such
case the admission by the defendant himself
in the deed of the mortgage under his hand
and seal is as against him sufficient proof,
when there is no contradiction of the ex-
istence of the corporation.”’

Citing Henriques vs. The Dutch West In-
dies, 2 Lord Raym. 1535. Duchess Cotton
Mfg. Co. vs. Davis, 14 John 235, in which
latter case Chief Justice Thompson said:

“The defendant having undertaken to en-
ter into a contract with the plaintiffs in
their corporate name, he therefore admits
them to be duly constituted a body politic
and corporate under such name.’’

In Cotten vs. Meyer, N. J. Supreme Court,
1910, in an opinion by Justice Swayze, the doec-
trine is expressly recognized as in the case of
Vanneman vs. Young, 52 N. J. Law, 403, in which
it was said:

¢‘No private persons having dealings with
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a de facto corporation can be permitted to
say that it is not also a corporation de
jure.”’

To the same effect is the case of Rafferty vs.
Bank of Jersey City, 33 N. J. Law, 368, in which
the doctrine was invoked against a receiver in
Chancery to prevent a fraud.

In First National Bank vs. Zelley, decided by
N. J. Court of Krrors and Appeals, and reported
in 150 Atl. Rptr. 413, a situation somewhat anal-
agous to that of the instant case is presented in
which the plaintiff brought replevin for recovery
of possession of six automobiles claimed under
bills of sales executed by Reid and Denight, a
partnership. The partners had intended to form
a corporation and having failed to do so, entered
into an agreement to become associate dealers of
Eastern Motor Co., deseribing themselves in the
agreement as Reid & Denight, Inc., under the
terms of which the cars in question were pur-
chased and shipped and thereafter bills of sale
were given to the plaintiff by the partnership.
The opinion by Justice Bodine, in part provides
as follows.:

‘A fully executed contract cannot be re-
ceded from on the mere ground that one of
the parties was not a corporation or exceed-
ed its power.”’

Citing Camden & Atlantic Railroad Co..
vs. Mays Landing, ete. Railroad Co., 48 N.
J. Law, 530.

““The grantor in a deed to a corporation
or one claiming under him is estopped to
deny the corporate existence of the grantee
for the purpose of defeating the deed.”” 14
C. J. 233.
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Greenleaf on Evidence, 16 Ed. Vol. 1, par. 22,

says:

““A man is said to be estopped when he
has done some act which the policy of the
law will not permit him to gainsay or deny
* * % Tts foundation is laid in the obliga-
tion which every man is under to speak and
act according to the truth of the case and
in the policy of the law to prevent the great
mischiefs resulting from the uncertainty,
confusion and want of confidence in the in-
tercourse of men, if they were permitted
to deny that which they have definitely and
solemnly asserted and received as true. If
it be a recital of facts in a deed, there is
implied a solemn engagement that the facts
are so as they are recited * * *.

In regard to recitals in deeds the general
rule is that all parties to a deed are bound
by the recitals therein, which operates as
an estoppel working on the interest in the
land, if it be a deed of conveyance and bind-
ing both parties and privies; privies in
blood, privies in estate and privies in law.”’

RarS 2ok

“In regard to recitals in deeds, the gen-
eral rule is that all parties are bound by
the recitals therein which operates as an
estoppel * * *, binding the parties and their
privies.”’

Privies have been defined in the following lan-
guage:

Black’s Law Dictionary, 2nd Ed.

“‘Persons connected together or having a
mutual interest in the same action or thing,
by some relation between them other than
that of actual contract between them; per-
sons whose interest in an estate is derived
from the contract or conveyance of others.”’
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50 C. J. page 403, defines privy by stating:

¢ Although it has been said that there is
no definition of the term that can be ap-
plied to all cases ‘privity’ as most gener-
ally defined, and it has been said, in its
broadest sense, denotes mutual or succes-
sive relationship to the same right of prop-
erty. Also ‘privity’ has been defined as a
diversified kind of interest, founded upon
a growing out of the contract of another, a
successive relationship to or ownership of
the same property from a common source,
a succession of relationships by deed or
other act or by operation of law. Thus it
has been said that privity implies succes-
sion: that privies accept that relation to
others because of derivative rights of prop-
erty; that a privy must come after him to
whom he is privy, and never precedes; that
‘Privies’ must mean nothing more than
claiming under * * *,

To constitute one person or privy in es-
tate to another, such other must be a pre-
decessor in respect to the property in ques-
tion from whom the privy derives his right
and title.”’

14 C. J. page 226, par. 234 D, states:

‘¢ Although as against the state, a corpor-
ation cannot be created by the mere agree-
ment, admission, assent or other act or
omission of private persons, yet as between
themselves and for the purposes of their
own private litigations and contestations,
they may, by their agreements, their admis-
sions, or their conduect, estop themselves
from denying the fact of the existence of
the corporation so that for the purpose of
such private litigations the body claiming
to be a corporation may become such to all
intent and purpose as much as though it
were a corporation de jure.’’




POINT 5.

Chapter 210 of the Laws of 1915, known as
“Conditional Sales Act”’ does not reguire the re-
cording of an instrument of sale reserving title
in the vendor as a prerequisite to its validity.

Paragraph 5 of the Act provides as follows:

‘‘Kvery provision in a conditional sale re-
serving property in the seller shall be void
as to any purchaser from or creditor of the
buyer, who, without notice of such provis-
ion, purchases the goods or acquires by at-
tachment or levy a lien upon them before
the contract or copy thereof shall be filed

* % % I

At common law it was not necessary to record
a conditional sales contract. Bank of America
vs. Lorrawne Hotel Corp., decided by the Court of
Chancery, Aug. 6, 1931, in an opinion written by
Vice Chancellor Berry, citing Campbell vs. Rod-
dy, 44 N. J. Equity, 244 ; Cole vs. Berry, 42 N. J.
L. 308; Thayer Mercantile Co. Inc. vs. First Na-
tional Bank of Milltown, 98 N. J. L. 29, and af-
firmed in 98 N. J. L. 907; Lifschitz vs. Varicone
Corp., 148 Atl. Rptr. 899; 8 N. J. Mis. Rpts. 83
and other authorities.

The defendant in the attachment action brought
by the defendant-appellant, Harry H. Zein, was
not the purchaser under plaintiff-appellant’s con-
ditional sale contract and it does not appear
either by the pleadings or the proof that the de-
fendant-appellant, Harry H. Zein, for whom the
defendant, Thomas Carless acted, was either a
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creditor of or the purchaser from the buyer of
the chattel. While it is true that the defendant in
the attachment action purchased the chattel in
question on behalf of the Gordon Engineering
Co., a corporation, he was a mere instrumentality
and with respect to the chattel, its possession and
custody, a total stranger.

Nowhere in the pleadings is it asserted or in
the proof of the defendants is it established that
any property right in the chattel was vested in
Dudley Gordon, and the chain of title of property
in the chattel is definitely broken between Gordon
Engineering Co., a corporation, and Dudley Gor-
don, with whom there is neither allegation or
proof of interest in the chattel. In the absence of
proof of property in the chattel vested in Dudley
Gordon, it is contended, that the ‘‘Conditional
Sales Act’’ has no application to the instant case,
and that the reservation of title against the pur-
chaser retains its validity.




POINT 6.

A special property right in a chattel is suffi-
cient to support an action in replevin.

In General Motors Acceptance Corp. v. Smith,
decided by the N. J. Court of Errors and Appeals,
101 N. J. Law, page 154, the opinion in part pro-
vides as follows :

‘¢ An absolute legal title to a chattel is not
required to maintain a replevin action * * *,
A special property in the title is all that is
required to maintain an action in replevin,
as pointed out by Mr. Justice Kalisch, in
the opinion written by him in the case of
Conlen vs. Lemmerman, 87 N. J. Law, page
84.

It is submitted therefore that the plaintiff-re-
spondent’s reservation of title is sufficient to
maintain the action for repossession of the chat-
tel in accordance with the terms of the agreement
of sale, and default having been made in the pay-
ment of the purchase price, a judgment for the
value of same at the time of the seizure should
have been rendered in its favor.




POINT 7.

If Gordon Engineering Co. was not a corpora-
tion in law, no property in the chattel passed
from the vendor, plaintiff-respondent.

In Cohen vs. Savoy Restaurant, Inc., decided by
the N. Y. Supreme Court, Appellate Term, (189
N. Y. Sup. 71), there were no disputed questions
of fact which was submitted substantially on writ-
ten documents and a few concessions. By reason
of its relationship to the present issue, it is sub-
mitted practically in extenso.

“Plaintiff has replevined certain furni-
ture, which he originally disposed of under
a conditional bill of sale dated Sep. 19,
1919, executed by himself on one hand, and
‘Savoy Restaurant, Inc. by Philip Gottes-
man, President’ on the other. This instru-
ment provides that title to the goods shall
remain in the plaintiff until they are fully
paid for, which it is conceded has not been
done. The impleaded defendant, Glaser,
claims title to the same goods by virtue of
a chattel mortgage executed Deec. 9, 1919,
to himself by Savoie French Pastry Shop,
Inec., a domestic corporation.

It was conceded at the trial that there is
no such corporation as the Savoy Restau-
rant, Inec., and of course, it appeared that
the defendant could not have had construe-
tive notice of the conditional bill of sale to
Savoy Restaurant, Ine., when he took a
mortgage from the Savoie French Pastry
Shop, Ine. It is also conceded that at the
time Glaser took his mortgage, a search in
the Register’s Office disclosed no instru-
ments of any kind as against the Savoie
French Pastry Shop, Inc. Finally, it was
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shown that the plaintiff delivered the goods

_under the conditional bill of sale presum-
ably at the place of business of the Savoie
French Pastry Shop, and that the receipt
is signed by one Rosenbaum and reads ‘‘Re-
ceived from Louis Cohen for Savoy Restau-
rant, Inc.”” It also appears that Rosen-
baum is secretary of Savoie French Pastry
Shop, Ine.

The question which presents itself for de-
termination is whether the Savoie French
Pastry Shop, Inc. acquired title to the
goods. If so, defendant Glaser was a bona

- fide mortgagee without notice actual or con-
structive. If not, the goods still belong to
the plaintiff. It is evident however, that
plaintiff never parted with his title to the
goods to anyone.

This is not a case where the intent of the
vendor is to sell to the person who presents
himself even though he misrepresents his
name or other indicia of identity, for in
that case, it being the intent to deal with
the person present, title would pass to him.
It is a case of misrepresentation concerning
the identity of one with whom the sellor is
asked to deal but who is not present * * *,
and in the instant case, non-existant. It is
clear that in that event no title passed for
the only intent of the vendor being to pass
title to the absent identity, which it devel-
ops does not exist, it follows naturally that
no title passes.”’

Directly in point is Phelps vs. McQuade, 220 N.
Yei28 28 Ll N S A1 Sl RS A9 S SIS SOT0)

“Tt is superfluous to add that since the
plaintiff never parted with title, the Savoie x
French Pastry Shop, Ine. did not acquire it,
and defendant Glaser by the mortgage from
the Savoie French Pastry Shop, Ine. could
not receive more than the Savoie French
Pastry Shop itself had.
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The principle does not vary, whether the
mistake is due to negligence, fraud, or error
on the part of the other party. From the
record here it is evident that the plaintiff
intended to pass title, not to Philip Gottes-
man, whom it said, but to the Savoy Restau-
rant, Inc., of which he, intentionally or un-
intentionally represented himself to be pres-
ident.

There was and is no such entity. The ne-
cessary conclusion is that no title passed
and that plaintiff is still the owner of the
chattels sought to be recovered.”’

Elliott, in his N. J. Law on Sales, on page 723,
states:

““Obtaining goods by impersonating an-
other is fraudulent and such a transaction
is void ab wmitio. The fraud doer obtains no
title and can convey none, however inno-
cent the sub vendee.”’

Perhaps the leading case on the subject is Rod-
liff vs. Dallinger, 141 Mass. 1, in which the opin-
ion was written for the Supreme Judicial Court
by the present, Mr. Justice Oliver Wendell
Holmes, of the United States Supreme Court, in
which it was said:

“‘The invalidity of the transaction in the
case at bar does not depend on fraud, but
upon the fact that one of the supposed par-
ties is wanting, it does not matter how.
Fraud only becomes important, as such,
when a sale or contract is complete in its
formal elements, and therefore valid unless
repudiated, but the right is claimed to re-
scind it. It goes to the motive of making a
contract and not to its existence, but when
one of the formal constituents of a legal
transaction is wanting, there is no question
of rescission, the transaction is void ab
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initio, and fraud does not impart to it
against the will of the defrauded party, a
validity that it would not have if the want
were due to innocent mistake.”’

In Ashton vs. Arlen, 70 N. J. L. 117, decided by
the N. J. Supreme Court, a person unknown to
plaintiff and representing himself as the agent
of O. O. Bowmann or of O. O. Bowmann & Son,
requested the plaintiff to deliver property to the
stable of Bowman, where the unknown picked up
the property and sold it to the defendants who
were bona fide purchasers for value without no-
tice of misdoing in connection with the transac-
tion. In the course of the opinion written by
Justice Trenchard the Court said:

‘It is not one of these cases in which the
owner of goods, relying upon the false rep-
resentations which he believes to be true,
parts with the title and possession of his
goods, intending to transfer them to the
maker of the false representations. In such
case the title to the goods actually passed
out of the owner and he intends it shall so
pass to the one making the false representa-
tions. In such case he may avoid the con-
tract, but if before that is done, the wrong-
doer has parted with the title to an inno-
cent purchaser, the original owner is with-
out remedy against such innocent purchas-
er.”’

“In 1 Benj. on sales (Corbin notes) par-
agraph 648, the rule is stated to be:

““Whenever goods are obtained from the
owner by fraud, we must distinguish
whether the facts show a sale to the party
guilty of the fraud or a mere delivery of the
goods into his possession induced by fraud-
ulent devices. * * * If on the contrary the
intention of the vendor was not to pass the
property but merely to part with the pos-
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session of the goods, there is no sale and
he who obtains possession by fraud can con-
vey no property in them to a third person,
however innocent, for mno property has
passed to himself from the true owner.”’

In the instant case it was manifestly the inten-
tion of the plaintiff-respondent to pass title to
(Gordon Engineering Co., a corporation, and not
to Dudley Gordon. :

It is submitted therefore that the plaintiff-re-
spondent never parted with any interest in the
chattel in question and that proof if any of the
non-existence of the purchasing corporation
would in effect result in a destruction of the
agreement restoring the plaintiff-respondent to
its original position as absolute owner with re-
spect to the chattel in the same manner as though
the contract had never been made.

The judgment of the Supreme Court should be
affirmed.

The defendants-appellants argue first, that the
plaintiff-respondent did not assert the right to
recovery on the ground of fraud and second, that
it failed to repudiate the sale upon knowledge of
the fraud.

As to the first question, it is submitted that the
answer of the defendants-appellants failed to ap-
prise the plaintiff of the defense which is now the
basis of their theory. The only reference to any
defense is embodied in the fifth and sixth separ-
ate defenses to both counts, (Case, pages 33 and
34) wherein the defendants-appellants claim a
superior lien by virtue of a levy made upon the
subject matter of the suit in an action between
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the defendant-appellant, Zein, ““a creditor’’ of
said buyer.

" The purchaser of the chattel was referred to
in the plaintiff’s complaint as ‘‘ Gordon Engineer-
ing Co. of Clifton, N. J., a corporation of the
State of New Jersey’” and by the defendants-ap-
pellants in their amended answer as ‘‘ Gordon En-
gineering Co. of Clifton, N. J., the buyer.”’

It was only in answer to the defendants-appell-
ants’ contention that Dudley Gordon was the
owner, that the plaintiff-respondent argued and
now argues as the Supreme Court found, that if
the evidence adduced by the defendants-appell-
ants proved the non-existence of the purchasing
corporation that the original sale was the result of
a fraud perpetrated by Dudley Gordon. When
this contention was raised by the defendants-ap-
pellants, the plaintiff-respondent replied at once.

The authorities cited by the defendants-appell-
ants are substantially correct, except that in those
instances where it is claimed that an innocent
purchaser without notice acquires a good title, it
is submitted that these authorities refer only to
voidable sales and not to transactions of the
character involved in the case at bar, that is,
those void ab wnitio.

The plaintiff-respondent has not and does not
rely upon its right to recover upon the ground
of fraud, but on the basis of its contract and its
claim of fraud is entirely a reply to the defend-
ants-appellants’ contention which was asserted as
soon as the fact of the non-existence of the pur-
chasing corporation appeared to be possible. The
defendants-appellants plainly misapprehend the
distinetion which lies between fraud in fact and
fraud at law.

The issue of fraud was raised by the plaintiff-
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respondent at once in its original argument on
its motion for direction of a verdiet and in its
appeal, where its views were presented by brief
substantially similar to the foregoing.

It is submitted therefore that the judgment of
the Supreme Court in its finding of fraud is am-
ply sustained by both proofs and principle and
that its judgment should be affirmed.

Summary.

It is therefore submitted that no property in
Dudley Gordon and hence in the defendants-ap-
pellants has been asserted or adduced. The only
proof of the transfer of property interest lies be-
tween plaintiff-respondent and Gordon Engineer-
ing Co., a corporation whose existence as a cor-
poration has not been validly challenged by evi-
dence warranting the legal conclusion that such
corporation did not exist either de jure, de facto
or by estoppel.

Opposed to this scanty evidence are the prinei-
ples of law tending to promote understanding, to
discourage misunderstanding and confusion, and
to suppress fraud. The theories of fraud, de
facto corporate existence as well as existence by
estoppel, are admirably applicable to the instant
case by reason of the fact that their rejection
would work the very hardship injustice and pos-
sible fraud which their postulation and applica-
tion have been designed to prevent.

Moreover, the bare assertion is an attempt to
collaterally impeach the existence of a corporate
body, in contravention of established authority
and sound reasoning.

There being no property relationship, as such,
between Gordon Engineering Co., a corporation,
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and Dudley Gordon with respect to the chattel in
question, any property of the defendants-appell-
ants must be traced to Dudley Gordon in whose
position they must stand, and there is no evidence
of his relationship to a property in the chattel by
reason of the application of any theory of law
which has not, it is respectfully submitted, been
entirely overcome by reference to the principles
above outlined.

Stripping the problem of all other considera-
tions, the bare assertion of the non-existence of
the purchasing corporation immediately invokes
the principle restoring the vendor to its original
position of having retained complete property in
the chattel subject to no outstanding rights or
interest which through the forfeiture of a retain-
ed right might become paramount to its own, and
it is respectfully submitted therefore that the
judgment of the Supreme Court should be af-
firmed.

Respectfully submitted,

JACOB LIPMAN,
Attorney of Plaintiff-Respondent.

Harry UNGER,
Of Counsel.









