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Notice of Appeal and Grounds.

Petw Jersey Supreme Court

Morris Bougg,
Relator,

V8.
On Mandamus.
Mayor aND ALDERMEN OF JERSEY [ Notice of Appeal
Crry, a Municipal Corporation anl Guoititl,
and Epwarp Sporrer, Superin-
tendent of Buildings,
Respondents.

To Thomas J. Brogan, Attorney of Respondents.

S :

Preasg Ttaxe ~Norior that the Relator in the
above entitled cause appeals to the Court of
Errors and Appeals in the last resort in all causes
in New Jersey from the whole of the judgment
entered in this cause on the following grounds, to
wit:

1. The Supreme Court erred in refusing to
grant to Relator a peremptory writ of mandamus
directing the respondents to issue to relator the
permit in this matter applied for.

2. The Supreme Court erred in holding that the
zoning ordinance of Jersey City entitled ‘“An
Ordinance regulating and restricting the location
of trades and industries, and the location of build-

ings designed for specified uses, and regulating

and limiting the height and bulk of buildings here-
after erected, and regulating and determining the
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2
Notice of Appeal and Grounds.

area of yards, courts and other open spaces sur-
rounding buildings, and establishing the boun-
daries of districts for the aforesaid purposes and
providing penalties for the violation of its pro-
visions’’, affected the application of Relator here
under review.

Respectfully yours,

Marx A. SULLIVAN,
Attorney of Relator.

Opinion.
NEW JERSEY SUPREME COURT,
No. 253, Ja~nvary Trrm, 1928.

Morris Bousg,
Relator, . r

vSs.

MAvYor AND ALDERMEN OF JERSEY
Ciry, a Municipal corporation,
and Epwarp SPOERER, Superin-
tendent of Buildings,

Respondents.

Submitted February 15, 1928; Decided May 18,
1928.

On Rule to show cause why a writ of mandamus
should not issue.

Before
Justices TreNncHARD, Kavuiscrm and. KaTzENBACH.

For the Relator, Hexry J. CamBpy.

For the Respondents, Tromas J. Brogax and
CaarLES HERSHENSTEIN.
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Opwmion.

Per Curiam :

On June 24, 1927, the relator filed with the
Building Department of the City of Jersey City,
an application for permission to erect a four-story
brick building containing five stores and 28 apart-
ments on a plot of land situate at the northwest-
erly corner of Audubon Avenue and Hudson
County Boulevard in Jersey City, of which said
land the relator was the equitable owner. The
application was heard by the Mayor and Aldermen
of Jersey City and was denied because it would
increase the fire hazard and because in point of
fact the zoning ordinance of Jersey City zones
the land in question as a residential district in
which no stores are permitted.

Thereafter, on September 20, 1927, the relator
obtained this rule to show cause why a mandamus
should not issue commanding and enjoining the
Mayor and Aldermen of Jersey City and the Su-
perintendent of Buildings to grant the permit in
question.

We think that the permit cannot be granted.
 The essential factual situation of this case
brings it within our decision in Koplin »s. Village
of South Orange (Decided May 14, 1928). The
result is that the rule to show cause in the present
case will be discharged and the writ of mandamus
denied accordingly.

Having reached the conclusion stated, we deem
it important to all parties in interest to announce
it promptly, and do so in this somewhat informal
manner in order to enable relator to avail himself
of the earliest possible opportunity for review,
if a review is desired. And if a review is desired,
the relator is hereby given permission to enter a
rule allowing and directing the molding of the
pleadings so as to permit of such review.
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Order Discharging Rule.
NEW JERSEY SUPREME COURT.

Morris BoUER,

Relator,
V8.
Order
MAYoR AND ALDERMEN OF JERSEY Dlsigalrg.mg
e

Crry, a Municipal Corporation

and Epwarp Sporrer, Superin-

tendent of Buildings,
Respondents.

The above matter having been submitted at the
June Term, 1928, of the Supreme Court, and the
Court having determined by its opinion that the
rule to show cause should be discharged,

It is on this day of , 1928,
orDERED that the rule to show cause heretofore
obtained in the above entitled matter be and the
same is hereby discharged, '

And whereas, the said opinion did reserve to the
relator the right to mould the pleadings in order
to give the relator an opportunity to take an ap-
peal,

It is FurTHER ORDERED that the relator have leave
to mould the pleadings in this case in order that
the relator may appeal to the Court of Errors and
Appeals, and permission is hereby given to the
said relator to appeal to the said Court of Errors
and Appeals.




Stipulation.

NEW JERSEY SUPREME COURT.

Morris Bougg,
Relator,
10
V8.
X On Mandamus.
Mavor AND ALDERMEN OF JERSEY [  Stipulation.
Criry, a Municipal Corporation
and Epwarp SPoErRER, Superin-
tendent of Buildings,
Respondents.

It is hereby stipulated and agreed by and be- 90
tween Counsel for the respective parties that the
pleadings in the above entitled case have been
moulded in conformity with an Order of the Su-
preme Court made in this matter and that said
pleadings as moulded sets forth all the material
facts of the case. ] A

¥

Mark A. Svrvnivaw,
Attorney for Relator.

30

Tromas J. Brogaxn, -
Attorney for Respondents.
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Alternative Writ of Mandamus.

NEW JERSEY SUPREME COURT,

Morgris BouEr,
Relator,

vs. Alternative Writ
of Mandamus.
AYOR AND ALDERMEN OF JERSEY
CrTy, a Municipal Corporation,
and Epwarp Srorrer, Superin-
intendent of Buildings,
Respondents.

.

/

New Jursry, ss.: The State of New Jersey to the
Mayor and Aldermen of Jersey City and
KEdward Spoerer, Superintendent of Build-
INgs : GREETING :

WerEreas it is represented to us that

1. Morris Bouer, the Relator herein is the
owner of a certain tract of land and premises sit-
uated in the City of Jersey City, Hudson County,
New Jersey and known as No. 2011-15 Boulevard,
being also known as Lot 140 in Block 1284-A on
the official assessment map of Jersey City afore-
said.

2. On or about June 24th, 1927, the said Relator
did file with the Building Department of said City
of Jersey City, an application for a permit to
erect a four-story brick building containing five
stores and twenty-eight apartments on the prem-
ises aforementioned according to the plans and
specifications filed with said Building Department.
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Alternative Writ of Mandamus.

3. On July 19th, 1927, a hearing on said appli-
cation was held before the Board of Commission-
ers of the Mayor and Aldermen of Jersey City,
at the conclusion of which hearing, said Board of
Commissioners by Resolution denied and refused
to grant to said Relator the said permit on the
ground that an ordinance of the City of Jersey
City limited the said premises to residential use
only.

4. The aforementioned ordinance was at the
time of the aforesaid hearing illegal and void inso-
far as it applies to the said premises of the
Relator.

We, raerErore, being willing that due and
speedy justice should be done in this behalf, com-
mand and strictly enjoin you, that immediately
after the receipt of this Writ, you do issue a per-
mit to Morris Bouer allowing him to erect a four-
story brick building containing five stores and
twenty-eight apartments on his said premises in
the manner heretofore applied for by him or cause
to us to the contrary signify, lest in your default,
complaint should come to us repeated and how you
shall execute this, our command, certify to our
Justices of our Supreme Court of Judicature, at
Trenton, on the first Tuesday of October, 1928,
together with this, our Writ and this in no wise
omit at your peril.

Witness, William S. Gummere, Chief Justice of
our Supreme Court at Trenton this seventh day
of August, 1928. ‘

Frep L. Broopcoob,
Clerk.
Mark A. SULLIVAN,
Attorney.
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Return to Alternative Writ of Mandamus.

© NEW JERSEY SUPREME COURT.

Mogrris BoUgr,
Relator,

vS.
On Mandamus.

M Al 0 Return to
AYOR AND LDERMEN QF JERSEY M [ternativer Wit

Crry, a Municipal Corporation | of Mandamus.
and Epwarp Srorrer, Superin-
tendent of Buildings,

Respondents.

To the Honorable Justices of the Supreme Court
of New Jersey:

The Mayor and Aldermen of Jersey City and
KEdward Spoerer, Superintendent of Buildings, to
whom the writ in this matter is directed, does
herewith make return thereto to your Honors as
therein commanded and assert and certify that
they are not bound by the Laws of the land to
obey the command of the said writ insofar as it
commands the granting to the Relator of a permit
to erect a four-story brick building containing five
stores and twenty-eight apartments on the prem-
ises mentioned in said writ because

1. At the time the application for said permit
was made by the Relator, and ever since, there
has been in existence in the City of Jersey City
an Ordinance entitled:

““AN orbiNaNCE regulating and restricting
the location of trades and industries, and the
location of buildings designed for specified
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Return to Alternative Wit of Mawdamas.

uses, and regulating and limiting the height
and bulk of buildings hereafter erected, and
regulating and determining the area of yards,
courts and other open spaces surrounding
buildings, and establishing the boundaries of
districts for the aforesaid purposes and pro-
viding penalties for the violation of its pro-
visions.’’

That part of said ordinance affecting the premises
in question is attached hereto and marked ‘¢ Sched-
ule A7, '

2. The aforesaid Ordinance has zoned the block
wherein the premises set forth in the writ herein
lie, for residential purposes only and prohibits
such premises from being used for commercial
purposes.

3. On July 19th, 1927, a hearing on the applica-
tion for the permit aforementioned was held be-
fore the Board of Commissioners of the Mayor
and Aldermen of Jersey City. At the conclusion
of such hearing said Board of Commissioners by
resolution denied and refused to grant to said
relator the said permit on the ground that the
aforementioned ordinance limited the said prem-
ises to residential use only. A copy of said reso-
lution is hereto attached and marked ‘‘Schedule
B,

These respondents therefore humbly pray that
said Writ be dismissed and that they be relieved
from obeying the command therein given.

Mayor AND ALDERMEN oF JERSEY CITy,
by EbpwaArD SPOERER,

Tromas J. Broean,
Attorney.
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“Schedule A.”

ZoNING ORDINANCE.

Ax orpiNance regulating and restricting the
location of trades and industries, and the location
of buildings designed for specified uses and regu-
lating and limiting the height and bulk of build-
ings hereafter -erected, and regulating and deter-
mining the area of yards, courts and other open

spaces surrounding buildings, and establishing

the boundaries of distriets for the aforesaid pur-
poses and providing penalties for the violation of
its provisions.

Tar Boarp or CoMMISSIONERS OF THE MAYOR AND
ALDERMEN OF JERSEY CITY DO ORDAIN AS FOLLOWS :

Secrrox 1. Distriets.

For the purposes of regulating and restricting
the location of trades and industries and the loca-
tion of buildings designed, for specified uses, the
(ity of Jersey City is hereby divided into four dis-
triets, to wit: Residential, Business, Commercial
and Manufacturing, and Industrial, as shown on
the ““Use District Map’’, which map is hereby
made part hereof. '

““Uss prstricT MAP’’ is hereby defined to mean
the map prepared and adopted by the Commission
on Building Distriets and Restrictions for the pur-
pose of showing the division of the City into dis-
triets.

“Usk pistrict’’ is hereby defined to mean that
area or territory of the City within the boundaries

as shown on the ““Use Distriet Map?”’.

Secrion 2. Residential Distriets.

In a Residential District, as designated on the
“Use Distriet Map”’, no building shall hereafter
be erected, constructed, altered or used which is
intended or designed for, and no premises shall
hereafter be used for:

1. Business, trade, commercial or industrial
purposes, the manufacture or sale of any commod-
ity.

3
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“Schedule B.”

REesoruTION.
By Mayor Hague:

WaErEAs, application was made to the Board
of Commissioners of Jersey City by Morris Bouer
for permission to erect a four-story brick build-
ing to contain five (5) stores on the first floor and
twenty-eight (28) living apartments above at
2011-2015 Boulevard.

Waereas, all parties interested in said applica-
tion have been duly heard by the Board of Com-
missioners and the Board of Commissioners hav-
ing investigated the facts appertaining to said ap-
plication, and

Waereas, the said Board of Commissioners
after said investigation and reports from the vari-
ous departments having found as facts that it is
a residential section and the proposed stores would
increase the fire hazard, and create a public nuis-
ance in a residential section, therefore, be it

Resorvep, that the Board of Commissioners do
hereby deny the application to erect said stores
and apartment building.

Birpa. Depr.

This is to certify that the foregoing is a true
copy of a resolution passed by the Board of Com-
missioners of Jersey City, N. J., at its meeting
held July 19, 1927.

(signed) Enwarp J. HorLaxp,
City Clerk.

10

20

30

40




10

20

30

40

12

Demurrer.

NEW JERSEY SUPREME COURT.

Morris Bouzr,
Relator,

V8.

Mavor AND ALDERMEN OF JERSEY e
Crry, a Municipal Corporation
and Epwarp SPoERER, Superin-
tendent of Buildings,

Respondents.

Demurrer.

Morris Bougr, the Relator, by Mark A. Sulli-
van, his attorney, comes and says that.the said
Writ should not be dismissed for that:

The return to said writ by the said respondents
and the matters set forth therein, are as the same
set forth, not sufficient in law, and wherefore he
prays that a peremptory writ do issue directed
to said Mayor and Aldermen of Jersey City, a
Municipal Corporation and Edward Spoerer, Sup-
erintendent of Buildings, in conformity with the
terms of the alternative writ, heretofore issued.

Mark A. SULLIVAN,
Attorney of Relator.
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Joinder in Demurrer.

NEW JERSEY SUPREME COURT.

Morris Boueg,

Relator,
10
VS,
On Mandamus.
inder in
Mavor AND ALDERMEN OF JERSEY Jﬁ)elmurrér.

Crry, a Municipal Corporation,

and Epwarp SPoERER, Superin-

tendent of Buildings,
Respondents.

And the respondents, Mayor and Aldermen of 20
Jersey City and Edward Spoerer say that:

1. The return to said writ and the matters
therein contained in the manner and form as
stated therein are sufficient in law and that they
are thereby entitled to be relieved of the com-
mand made therein and the said Edward Spoerer
and the Mayor and Aldermen of Jersey City are
ready to verify and prove the same as the Court
shall direct and pray judgment thereupon.

30
TaHomas J. Brogan,
Attorney of Respondents.

40
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Rule Overruling Demurrer.

NEW JERSEY SUPREME COURT.

Morris BoUkr,
Relator,

vS.
On Mandamus.

Rule Overrulin
Mayor AND ALDERMEN OF JERSEY e

Crry, a Municipal Corporation,

and Epwarp Srorrer, Superin-

tendent of Buildings,
Respondents.

This matter being opened to the Court by Mark
A. Sullivan, Attorney of Relator.

Whereupon all and singular the premises afore-
said being seen and by the said Court now here
fully understood and mature deliberation there-
upon had, it appears to the Court here that the
return to the alternative writ of mandamus by
the respondents presented and by the said relator
demurred, is good and sufficient in the law and
that the demurrer thereto is not well taken and
that judgment be entered in favor of the said
Mayor and Aldermen of Jersey City and Edward
Spoerer, respondents against the said Morris
Bouer, relator.

On motion of

Tmomas J. BrRoGAN,
Attorney of Respondents.

Dated, September 12th, 1928.

(5960)
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New Jersey Court of Errors and Appeals

Morris BOUER,
Relator-Appellee,

U.

MAYOR AND ALDERMEN OF JERSEY »On Mandamus.
CiTy, a municipal corporation,
and EDWARD SPOERER, Superin-
tendent of Buildings,
Respondents-Appellants.

BRIEF OF RESPONDENTS-APPELLANTS.

Statement of Facts.

The relator, being the owner of premises located
on the northwest corner of Audubon Avenue and
Hudson Boulevard, Jersey City, New Jersey, desir-
ing to erect a four-story brick building containing
twenty-eight (28) apartments and five (5) stores,
filed his application on June 24, 1927, with the Su-
perintendent of Buildings of Jersey City for the
purpose of obtaining a permit.

The locus in quo is zoned by the Zoning Commis-
sion of Jersey City for a residential district (Case,
p- 9, lines 14-20) and, in accordance with the Zon-
ing Ordinance of Jersey City, no stores are per-
mitted in a residential zone (Zoning Ordinance,
Case, p. 10).

A public hearing was had before the City Com-
mission on July 19, 1927, and .the application re-
jected because the City Commission, “after investi-
gation and reports from various departments
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found as facts that it is a residential section and
the proposed stores will increase the fire hazard
and create a public nuisance in a residential sec-
tion” (see Resolution, Case, p. 11, lines 20-26).

The Supreme Court discharged the rule to show

" cause and denied the writ of mandamus, giving
the relator an opportunity to mould the pleadings
in order that an appeal may be taken to this Court
and the pleadings were accordingly moulded. The
Supreme Court in its opinion determined that the
essential factual situation of the case sub judice
brings it within the decision of Koplin v. Village
of South Orange, decided May 14th, 1928, and re-
ported in 6 Misc. 489, and the relator now urges
that the Court erred in determining the Koplin
case as it did, and therefore seeks to reverse the
Supreme Court in this case. We respectfully urge:

1. The Zoning Ordinance of Jersey City pro-
hibiting the erection of stores in a residential dis-
trict having been legalized by the Enabling Act of
1928, Chapter 274, the City Commission was justi-
fied in denying the permit.

POINT 1.

The Zoning Ordinance of Jersey City pro-
hibiting the erection of stores in a residen-
tial district having been legalized by the
Enabling Act of 1928, Chapter 274, the City
Commission was justified in denying the
permit.

In July, 1927, the State of New Jersey was pre-
paring for an election upon a Constitutional
Amendment giving municipalities the power to
zone, and such zoning was to be considered within
the police power of such municipality.
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The locus in quo was, in July, 1927, and still is
zoned for residential purposes, in which zone, pur-
suant to the Zoning Ordinance of Jersey City,
buildings for commercial purposes are prohibited.
The City Commission, therefore, adopted the pol-
icy of denying permits for stores in residential
zones upon the theory the amendment would be
passed by the people of New Jersey and the Leg-
islature, by an enabling act, would make it possible
to so zone Jersey City.

‘We respectfully urge that this was a reasonable
policy to pursue in view of the imminent elec-
tion and the amendment having been adopted, it
should inure to the benefit of the people in Jersey
City.

The order to show cause in this case was ob-
tained on September 20, 1927, the date of the adop-
tion of the Constitutional Amendment.

The Legislature as a matter of fact did in 1928
legalize zoning in the State of New Jersey pursu-
ant to the Constitutional Amendment, and did un-
der Section 7 of Chapter 274 of said Act save to the
cities the existing ordinances in force in municipal-
ities. In Koplin v. South Orange, 6 Misc. 489, at
page 494, the Supreme Court held:

“We believe that the principle declared in
that decision is conclusive of the present case
in this court. It therefore follows that the writ
applied for must be denied. For we believe it
to be immaterial whether the changed condi-
tions arise from an intervening valid munic-
ipal ordinance (as in that case) or from a stat-
ute enacted pursuant to an amendment of the
constitution of the state, as in this case. Un-
der the authority of the Zabriskie case, the
writ of mandamus being discretionary, there
can be no vested rights that control the exer-
cise of that discretion, unless a permit is is-
sued and work actually commenced there-
under.”
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Relator urges that the case should be decided as
of the date of the making of the application as de-
termined by the Supreme Court in the case of
Advance Development Corporation v. Jersey Cily,
140 Atl. 788. In June, 1927, the people of the State
of New Jersey knew of the pending election, which
was to take place in September, 1927. The rela-
tor made his application anticipating that the re-
sult of the election would affect the legality of
zoning in the State of New Jersey. The relator
is charged with the knowledge of the coming elec-
tion, and when the application was made, it must
be held that the applicant made it knowingly, and
had full knowledge that the people of New Jersey
were about to pass upon whether or not the munic-
ipality shall have the right to adopt zoning ordi-
nances which would thereafter be considered with-
in the police power of a municipality. Being
charged with that knowledge, the date of the mak-
ing of the application should not determine the
status of the applicant. The Constitutional Amend-
ment involved a question of public policy, and the
City Commission of Jersey City, knowing that a
question of public policy is to be determined,
should be permitted to decline to act until the
question has been determined by all of the people
of the State.

We also submit that the case of Koplin v. South
Orange was determined in May, 1928, subsequent
to the opinion of the Supreme Court in the case
of Advance Development Corporation v. Jersey
City. The latter case had been decided February
25th, 1928, and therefore the opinion of the Su-
preme Court in the Koplin case should supersede

the decision rendered in the Advance Development
Corporation case.
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We respectfully submit that the Supreme
Court did mot err in determining the case
sub judice as it did, and that the same should
be affirmed with costs.

TaoMAs J. Brogan and
CHARLES HERSHENSTEIN,
Of Counsel with Respondents-Appellants.
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Petw Jergey Court of Errors and Appeals

Morris Bouzr,
Relator-Appellant,

VS.

MAavor AND ALDERMEN OF JERSEY ON
Crry, a Municipal Corporation, MANDAMUS,
and Epwarp SPoERER, Superin-
tendent of Buildings,

Respondents-Appellees.

BRIEF OF RELATOR-APPELLANT.
Statement of Facts.

The Relator-Appellant on June 24th, 1927, ap-
plied to the Building Department of Jersey City
for a permit to erect on his property located at
2011-15 Boulevard, Jersey City, a four-story brick
building containing five stores and twenty-eight
apartments (see alternative writ of mandamus,
p. 6, lines 15-40, State of Case). A hearing on
the application was held on July 19th, 1927, before
the Board of Commissioners of Jersey City, at the
conclusion of which the said Board of Commis-
sioners refused to grant to Relator-Appellant, the
said permit, on the ground that an Ordinance of
the City of Jersey City limited the said premises
to residential use only (see alternative writ of
mandamus, p. 7, lines 1-12; see return to alterna-
tive writ, p. 8, lines 35-40; p. 9, lines 1-30; see
ordinance, p. 10, and see resolution of the Board
of Commissioners, p. 11, State of Case). Relator-
Appellant then applied for and obtained from our
Supreme Court, an order directing the Respond-
ents-Appellees to show cause why a peremptory
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writ or alternative writ of mandamus should not
be issued commanding them to grant to the Re-
lator-Appellant, the permit applied for. On the
return of the rule to show cause and after argu-
ment thereon, the Supreme Court refused to grant
a writ of mandamus on the ground that the essen-
tial factual situation in the case brought it within
the principle of the decision in Koplin v. Village
of South Orange, 6 Miscell. 489.

 The opinion of the Supreme Court appears on
paee—=243 of the State of the Case.

The Supreme Court, however, allowed the Re-
lator-Appellant to mold his pleadings and to take
an appeal from its decision to the Court of Krrors
and Appeals. Counsel for the respective parties
have molded the pleadings in conformity with the
sald order of the Supreme Court and the case
comes before the Court on such pleadings consist-
ing of an alternative writ, a return thereto, a de-
murrer to such return, a joinder in demurrer and
a rule over-ruling the demurrer.

ARGUMENT.

The Supreme Court erred in holding that the
Zoning Ordinance of Jersey City affected the
application of Relator here under review.

In determining whether or no a writ of man-
damus should be issued in this case, the status of
the parties must be taken as of the time of the
filing of the application for the permit, which was
on June 24th, 1927 (p. 6, lines 32-40, State of
Case). ‘

““The status of the Relator is, we think,
fixed at the time it made its application for
the building permit.”” Adwvance Development
Co. v. Jersey City, 140 Atl. 788 at p. 789.

i
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“We are asked by the respondent to con-
sider in dealing with this case the fact that a
constitutional amendment regarding zoning
has been adopted by the voters of this State.
In the present case the status of the parties
was fixed long before the Zoning amendment
was adopted. The constitutional amendment
has, we think, no application to the present
case and should not be considered in its dis-
position.”” 4. G. Construction Co. v. Scott,
141 Atl. 760.

On June 24th, 1927, neither the constitutional
amendment nor the subsequent legislation in re-
lation to zoning had been adopted and Relator-
Appellant ‘was therefore not bound by the pro-
vigsions of the Jersey City Zoning Ordinance.

The Court below in the case at bar rested its
determination on the principle enunciated in the
case of Koplin v. South Orange, reported in Vol.
VI, Misc. Rep. 489. In the Koplin case the appli-
cation for the building permit was filed on Novem-
ber 9th, 1926. A permit was refused ‘‘on the
ground that the Zoning Ordinance of the Village,
passed March 21st, 1922, prohibited the erection
of the type of building proposed on the land in
question’’. The Supreme Court apparently con-
sidered that the status of the parties was fixed as
of the time of the filing of the application, but re-
fused to grant a peremptory writ of mandamus
on the ground that the act of the Legislature en-
titled ‘“An Act to enable municipalities to adopt
zoning ordinances limiting and -restricting to
specified districts and regulating therein buildings
and structures, according to their construction,
and the nature and extent of their use, and the
repeal of sundry zoning laws’’, which Act became
effective on April 3rd, 1928, and is Chapter 274 of
the Laws of 1928, was retroactive .in effect and
made valid the aforementioned zoning ordinance
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as of November 9th, 1926, the date of the filing of
the aforesaid application.

It is the contention of the Relator-Appellant in
the present case, that the said statute permitting
municipalities to pass zoning ordinances is not
retroactive and therefore that the zoning ordi-
nance of Jersey City under which the permit
herein was denied was at the time the application
herein was made, of no effect.

POTNT ‘1.

It was not intended by the Legislature to give
to the aforementioned statute a retroactive effect.

It is a well settled principle that the Courts will
not give a retroactive meaning to astatute unless
there is wording in the statute which is so clear
that there can be no possible doubt but that the
Legislature intended that such a statute should
act retroactively.

In the case of Citizens Gas Light Co. v. Alden,
44 N. J. L. 648, Justice Knapp, in writing the
opinion of the Court of Errors and Appeals, says
on pages 653, 654 :

“It is not enough that words used in an
act may be given a retrospect without doing
violence to their meaning, or that such a
course may coincide with their common un-
derstanding.

Laws, generally, are enacted for the regu-
lation of future affairs and conduct, and to
establish the basis on which rights may there-
after under them be rested, and are mnot
usually designed to alter or affect the quality
or legal relations of past acts and concluded
transactions, much less to disturb rights which
have arisen under laws running concurrently
with their birth. Hence we do not look for
or expect in any enactment that it shall be
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operative as of time prior to its own exist-
ence; and before we are permitted to ascribe
to it such purpose, there must be found in
the law such clear and indubitable expres-
sion of the legislative design as precludes any
other reasonable interpretation of the words
used. The rule in the courts is, that retro-
active effect will not be given to a statute
when the words in it can be construed as de-
signed to make it prospective only. William-
son v. N. J. S. R. R. Co., 2 Stew. Eq. 311.
All legislation is framed, or presumed so to
be, in view of this conspicuous canon of con-
struction governing in courts where the duty
of interpretation is reposed. And when the
legislature intend to give to law of their en-
actment operation upon the past, they will and
must do it with such choice of words as
places it beyond the realm of doubt.”’

See also

Frelinghuysen v. Morristown, 77 N. J. L.
493, at p. 496 ;

Jones v. D. L. & W. Railroad Co., 96
N. J. L. 197, at p. 200.

There is no wording in the Zoning Ordinance
statute of 1928 (Chapter 274 of the Laws of 1928)
which under the foregoing rules gives to it a re-
troactive effect.

The title of the act is

““An Act to enable municipalities to adopt
zoning ordinances limiting and restricting to
specified distriets and regulating therein
buildings and structures, according to their
construction, and the nature and extent of
their use, and the repeal of sundry zoning
laws.”” Laws 1928, p. 696.

Here we find no language that can be construed
as making the purpose of the act retroactive.
KEverything is in the future ‘““An act to enable
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municipalities to adopt zoning ordinances * * *
and the repeal of sundry zoning laws.”” Any ver-
biage making the act retroactive is not within the
purpose as stated in the title and would therefore
be unconstitutional.

But the Supreme Court in its opinion in the
Koplin case points to Section 7 of the act as jus-
tifying its decision in regard to the retroactive
character of the legislation.

Section 7 provides that ordinances existing at
the time of the adoption of the act ‘‘shall continue
in effect as if they had been adopted under the
provisions of this act’’.

The purpose of that provision is to make it un-
necessary to re-adopt these existing ordinances
after the passage of the act but to treat them as
if they had been adopted after such passage and
therefore to validate them as of the date of ap-
proval of the act. How could such ordinances be
adopted under the provisions of an act before the
act was in existence? No retroactive effect was
intended else the wording would have been differ-
ent. If the legislature intended the construction
put upon Section 7 by the Supreme Court, it would
have said that existing ordinances ‘‘shall have the
same effect as if this act had been adopted prior
to their passage’’. But the Legislature did not
say this and it is a plain misconception of its lan-
guage to attribute to it such a meaning.

The most that can be said is that the verbiage
of the act is dubious in this regard and if that be
so, then the principle enunciated in Citizens Gas
Light Co. v. Alden, 44 N. J. L. 648, supra, applies
and prospective interpretation should prevail
over the retrospective.




POINT 1II.

If the Court decides that the statute acts retro-
actively so as to validate the aforementioned
zoning ordinance of Jersey City as of the time
of the filing of the application herein, then the
said statute in that particular is unconstitutional
because it would divest the vested rights of the
Relater-Appellant in the property in question.

At the time of the application for a permit,
Relator-Appellant had a right to erect the char-
acter of building applied for, he attempted to ex-
ercise it and was illegally prevented from doing
so. He immediately applied to the Courts for re-
dress and is now deprived of this right because of
subsequent constitutional amendment and subse-
quent legislation. Such a procedure violates Para-
graph 16 of Article 1, paragraph 8 of Section VII
of Article IV of the State Constitution and the
fifth and fourteenth amendments to the United
States Constitution.

In the case of Ignaciunas v. Risley, 98 N. J. L.
712, Justice Katzenbach speaking for the Supreme
Court says on pages 715 and 716:

““Article 1 of Section 16, and Article 4,
Section 8 of the State Constitution, provide
that private property shall not be taken for
public use without just compensation. Sec-
tion 1 of the fourteenth amendment to the fed-
eral constitution provides that no state shall
deprive any person of life, liberty or property
without due process of law, or deny to any
person within its jurisdiction the equal pro-
tection of the law.

The right to acquire property, to own it, to
deal with it and to use it, as the owner chooses,
so long as the use harms nobody, is a natural
right. This does not owe its origin to con-
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stitutions. It existed before them. Spann .
Dallag, 235 S. W. Rep. 518. It is, however, a
right guaranteed by our constitutions. It is
a right necessary to the existence of organ-
ized society. The protection of this natural
right is one of the reasons which prompted
men to form governments. The protection
of private property is the aim of every well
considered form of government. The right
of private property has been called the key-
stone of the arch of civilization. A govern-
ment which fails to protect the right of pri-
vate property cannot endure. Men will not
undergo the labor and hardships necessary to
the acquisition of property if they find that
the ownership and the enjoyment thereof is
not to be protected. With the right of own-
ership and possession, goes the right to use,
enjoy and dispose of the property owned. The
substantial value of property lies in its use.
If the right of use be denied, the value of the
property is lessened or destroyed. A law
which forbids a certain use of property de-
prives it of an essential attribute. The result
in effect is a proseription of its ownership.
Spann v. Dallas, supra.’’

The Supreme Court in that case held that under
the New Jersey Constitution as it then read, the
only time that an owner could be restricted in the
use of his real property by the publiec authority,
was when such restriction was ‘‘essential to the
public health, safety and welfare’’, and that at all
other times ‘‘the abridgement of its contemplated
use is an invasion of the inherent and constitu-
tional rights of the Relator (owner)’’. That was
the law of this State at the time of the applica-
tion by Relator-Appellant for his permit.

““A state constitution, or an amendment
thereof, which is retrospective in its opera-
tion is not invalid where it does not * * *
divest vested rights. A subsequent legislative
enactment explanatory of a previous law can-
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not retroact so as to affect the rights of par-
ties under such previous law, as even in the
absence of an express constitutional prohibi-
tion of retrospective laws, a statute or ordi-
nance is void where its operation would im-
pair vested rights.”” 12 C. J. 1085, Sec. 779.
““Tt is well settled by authority that statutes
are not to be given a retrospective operation
except where it is manifest the legislature
intended they should have such operation;
and, as already shown, it is not competent
even for the legislature to give such opera-
tion to an act where it will affect existing or
vested rights. Thomason v. Alexander, 11
T1l. 54; Betts v. Bond, Breese, 223; People v.
Thatcher, 95 T11. 109; People v. Peacock; 98
Id. 172; Garrett v. Wiggins, 1 Scam. 335;
Rhinehart v. Schuyler, 2 Gilm, 473; Bruce v.
Schuyler, 4 1d. 221 ; Marsh v. Chestnut, 14 T11.
223 ; Conway v. Cable, 37 1d. 82; Dobbins, et
al. v. First Natl. Bank, 112 T11. 553 at p. 565.

See also

City of Chicago v. Collin, et al., 134 N. E.
Rep. 751, at p. 753;

Arnold & Murdock Co. v. Industrial Com-
mission et al., 145 N. HE. Rep. 342, at
. 343;

Smolen v. Industrial Commission, et al.,
154 N. H. Rep. 441, at p. 443;

Fawcett v. Andrews, 197 N. Y. Supp. 208;

Colomial Motor Coach Corp. v. City of
Oswego, et al., 215 N. Y. Supp. 159.
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P OINT FIT

If the Court decides that the statute acts retro-
actively, it cannot retroact further than the date
upon which the constitutional amendment took
effect. '

This would seem to be obvious because if we
assume any date before the adoption of the amend-
ment we must assume the constitution as it was at
that date and such legislation being on the as-
sumed date unconstitutional, it would be void.

The statute of 1928 therefore cannot affect the
case sub judice because not only was the applica-
tion for a permit and denial before the adoption
of the amendment, but this case was actually in
court at the time.

POINT 1V,

If the right of the Relator-Appellant was vested
so as to prevent its being taken away either by
constitutional amendment or by legislation, the
Supreme Court in the exercise of its discretion
should grant the writ herein prayed for.

The principle enunciated in the case of Rohrs v.
Zabriskie, 133 Atl. 65, has no application here be-
cause in that case a question of public safety arose
and the passage of the ordinance did not alter the
existing fact. Here neither public safety nor pub-
"ic health enters into the matter and an indifferent
act is prohibited. Said act could not have been
legally prohibited at the time of the application
and therefore months before such prohibition Re-
lator was illegally denied his right. He immedi-
ately sought redress in the only form of action
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open to him and has since diligently pursued such
action. What more could he do? Is it not a de-
nial of a plain existing right for the Court to now
refuse to help him?

It is respectfully submitted that the judgment
of the Supreme Court should be reversed.

Mark A. SuLnivan,
Of counsel with Relator-Appellant.

Pandick Press, Inc., 22 Thames St., New York, U. S. A,

(6446)
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Notice of Appeal and Grounds.

Petw Jersey Supreme Court

Morrts BoUER,
Relator,

VS.
On Mandamus.
Mavor AND ALDERMEN OF JERSEY [ Notice of Appeal
Crry, a municipal corporation sl (et
and Joux J. Brgeans, Director
of Public Safety,
Respondents.

To Thomas J. Brogan, Attorney of Respondents:
Sir:

PreasE TARE Norick that the relator in the above
cntitled cause appeals to the Court of Errors and
Appeals in the last resort in all causes in New

Jersey from the whole of the judgment entered
in this cause on the following grounds, to wit:

1. The Supreme Court erred in refusing to
grant to relator a peremptory writ of mandamus
directing the respondents to issue to relator the
permit in this matter applied for.

2. The Supreme Court erred in holding that
the zoning ordinance of Jersey City entitled ‘“An
Ordinance regulating and restricting the location
of trades and industries, and the location of build-
mgs designed for specified uses, and regulating
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Notice of Appeal and Groumds.

and limiting the height and bulk of buildings here-
after erected, and regulating and determining the
area of yards, courts and other open spaces sur-
rounding buildings, and establishing the boun-
daries of districts for the aforesaid purposes and
providing penalties for the violation of its provi-
sions”’, affected the application of Relator here
under review.

Respectfully,

Marr A. SuLLIvAN,
Attorney of Relator.




Order Discharging Rule.
NEW JERSEY SUPREME COURT.

Morris Bouzr,

Relator,
V8.
Order
Mavor AND ALDERMEN OF JERSEY D ‘S%jfeg‘“g

Crry, a municipal corporation

and JeuxN J. Begeans, Director

of Public Safety,
Respondents.

The above matter having been submitted at the
June Term, 1928, of the Supreme Court, and the
Court having determined by its opinion that the
rule to show cause should be discharged,

It is on this day of , 1928,
orpErED that the rule to show cause heretofore
obtained in the above entitled matter be and the
same is hereby discharged,

And whereas, the said opinion did reserve to
the relator the right to mould the pleadings in
order to give the relator an opportunity to take

an appeal, 5

It is rurTHER ORDERED that the relator have leave
to mould the pleadings in this case in order that
the relator may appeal to the Court of Errors and
Appeals, and permission is hereby given to the
said relator to appeal to said Court of Hrrors
and Appeals.
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Stipulation.

NEW JERSEY SUPREME COURT.

Morris Bouzr,
Relator,

vSs.
On Mandamus.
MAYOR AND ALDERMEN OF JERSEY Stipulation.
Crry, a municipal corporation
and Joux J. Beeeans, Director
of Public Safety,
Respondents.

It is hereby stipulated by and between the attor-
neys for the respective parties hereto, that pur-
suant to the order of the Supreme Court of New
Jersey, the record herein be regarded and treated
as moulded and considered as if an alternative
writ had heretofore been allowed in this matter
and that all of the testimony and depositions here-
tofore taken be regarded as taken upon and under
said alternative writ.

Marx A. SurLLivan,
Attorney of Relator.

TaoMAs J. Brogan,
Attorney of Respondents.
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Order to Show Cause.
(Filed September 20, 1927.)

NEW JERSEY SUPREME COURT.

Morris Bouzr,
Relator,
VSs. S
On Application
for Mandamus.
Mavor and ALDERMEN OF JERSEY @rdetite
Crry, a municipal corporation, Show Cause.

and Joux J. Breeans, Director
of Public Safety,
Respondents.

Upon reading and considering the affidavit filed
in the above stated cause,

It 18, on this 20th day of September, 1927, or-
pERED by the Court that the Mayor and Aldermen
of the City of Jersey City, a municipal corpora-
tion, and John J. Beggans, Director of Public
Safety, show cause before this Court at the State
House in the City of Trenton, on the 4th day of
October, 1927, at 10 o’clock in the forenoon of that
day, why a peremptory or alternative writ of
mandamus should not be issued out of and under
the seal of this Court, commanding and enjoining
it, the said Mayor and Aldermen of Jersey City,
and John J. Beggans, Director of Public Safety,
to grant a permit to the relator herein for the
erection of an ornamental drive-in gasoline sta-
tion in accordance with the affidavit filed in this
cause, and,
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Order to Show Cause.

IT 15 rurRTEHER ORDERED, that both parties hereto
have leave to take affidavits, and

I 1s FURTHER ORDERED, that a true copy of this
order, and the affidavit upon which this order is
based (which copies may be certified by the at-

10 torney for the relator), be served on the respond-
ents herein within three days from the date
hereof.

Let this rule be entered in minutes.

James F. MinTUury,
Justice.

ON MOTION OF

20 Hexry J. Camsy,
Attorney of Relator.
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40
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Depositions.

NEW JERSEY SUPREME COURT.

Morris Bouzsr,
Relator,

VS,

On Application
for Mandamus.

Mayor and ALDERMEN OF JERSEY oy
Depositions.

Crty, a municipal corporation,

and Jouxn J. Breeaxns, Director

of Public Safety, :
Respondents.

Before:
Lrox Assert, Esq.,
Supreme Court Commissioner.

At Law Department,
City Hall, Jersey City, N. J.

November 4th, 1927.
Appearances:
Hexry J. CamBy, Esq., Attorney for Relator.

CuarLes HrersmensTeIN, Hsq., Attorney for
Respondents.

Richard J. MeGrath sworn as stenographer.

Mozris Bougr, relator, sworn in behalf of him-
self:

Direct examination by Mr. Camby:

Q. Mr. Bouer, where do you live? A. 133 Za-
briskie Street, Jersey City.
Q. What is your business? A. Builder.
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Deposition of Morris Bouer—Direct.

Q. Do you own the property known as lots 1-A
and 1-B, city block 1364, Jersey City, Hudson
County, New Jersey, lying on the easterly side of
the Hudson County Boulevard, between McAdoo
and Cator Avenues? A. I have a contract to take
title the 15th of November.

Q. With whom is your contract to purchase that
property? A. The Golden Holding Company of
Jersey City.

Q. Did you make application to the Director
of Public Safety of Jersey City John J. Beggans,
and the Mayor and Aldermen of Jersey City for
a permit to erect an ornamental drive-in gasoline
station on the property which you have just de-
seribed? A. Yes, sir. .

Q. On what date? A. July 29th, 1927.

Q. This application which T show you marked
Kixhibit R- is the same application which you
filed with the A. Yes, sir.

Mr. Hershenstein :

Mr. Camby: I offer the application in
evidence.

Mr. Hershenstein: No objection.

Mr. Abbett: Received and marked ex-
hibit R-1.

(It is stipulated between counsel that
this exhibit is the same as Exhibit D-1.)

Mr. Camby :

Q. What action was taken, if any, on the part
of the City of Jersey City with respect to your ap-
plication? A. They rejected it.

Q. Was there a hearing on the application? A.
Yes, sir.

Q. Before whom? A. Before Beggans.
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Deposition of Morris Bouer—Direct.

Q. Before Commissioner Beggans, Commis-
sioner of Public Safety? A. Yes, sir.

Q. And not before the City Commission? A.
No, sir.

Q. Do you recall the date on which the hearing
was had? A. On August 22nd, 1927.

Q. Where did this hearing take place? A. In
the City Hall.

Q. At Jersey City? A. Yes, sir, on the second
floor.

Q. Who stated to you that the application was
rejected? A. Commissioner Beggans.

Q. Personally? A. Yes, sir, he was there.

Q. What did he say when he told you it was re-
jected? A. He just said ‘‘permit denied’’.

Q. Did Commissioner Beggans give you any
reason for the denial of this application? A. No.

Mr. Hershenstein: I consent to Mr.
Camby examining Mr. Bouer upon the blue
print which Mr. Camby produces and
which later he will identify.

Q. Mr. Bouer are you familiar with the loca-
tion and the section of the City of Jersey City in
which your lots on the Hudson Boulevard between
McAdoo and Cator Avenues are located? A. Yes,
sir.

Q. I show you a blue print of a survey, which
will be identified and offered in evidence later
and call your attention to that part of this sketch
marked 1-A and 1-B, adjoining which on the
south side appears to be a one-story frame build-
ing and then two pumps in the front of the build-
ings on the curb line, and then another one-story
frame building—TI ask you if these two buildings
and those pumps were there on September 15th,
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Deposition of Morris Bouer—Direct.

1927, at the time you made your affidavit? A.
Yes, sir.

Q. Will you deseribe if you can what kind of
pumps they are? A. Two gasoline pumps, two
Standard gasoline pumps.

Q. Do you know of your own personal knowl-
edge how long these pumps and these buildings
have been there? A. The pumps to my knowledge
—there for the last three years, that I know of.

Q. And the buildings? A. They are there
longer—that I know.

Q. Adjoining your property on the north are
vacant lots, are there not? A. Yes, sir.

Q. Is there anything in the front of these lots
according to this survey and your own personal
knowledge? A. Billboards there of some company.

Q. And then going to the corner of Hudson
Boulevard and McAdoo Avenue is there a build-
ing there? A. Next to the lots—mext to the hill-
boards is a drive-in station for a gas station.

Q. And on the corner? A. There is a store with
two floors above.

Q. To the rear of this store and the dwelling
house is a drive-in gas station? A. Yes, sir.

Q. With how many pumps? A. Two—1I know
there is two.

Q. Opposite that corner on MecAdoo Avenue and
diagonally facing the corner of the Hudson Boule-
vard and MeAdoo Avenue are there any other gas
stations? A. Yes, there is Greenberg’s drive-in
gasoline station with five pumps and a lubricating
building with a station, and north of that is two
Standard Gasoline pumps again about 25 feet
away from that

Q. Opposite your property on the Hudson Bou-
levard on the other side of the street between
Terhune Avenue and Cator Avenue are there any
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Deposition of Morris Bouwer—Cross.

stores or gas pumps there? A. The whole block
is occupied with stores about 75 feet away from
Cator Avenue corner, and then there is a public
garage with two stores in front of it, and a gaso-
line pump in front of it.

Q. This situation with respect to the existence
of these buildings at the place you have just men-
tioned existed on September 15th, 1927? A. Yes,
sir. .
Q) For how long before that? A. I remember
for the last two years. They were there from
away before that. How long I do not recall.

Mr. Camby: That is all.

Cross-examination by Mr. Hershenstein :

Q. Adjacent to your property known as lots
1-A and 1-B and fronting on the Hudson Boule-
vard there is already located two gas pumps? A.
Yes, sir.

Q. And on the corner of Old Bergen Road and
the Boulevard facing Old Bergen Road, there is
at present erected a large gasoline station with
a pump? A. Yes.

Q. And there is also a pumping station, or a gas

pump rather, on the Boulevard on the opposite
side of your lots? A. Yes, sir.

Q. Now adjacent to the southerly boundary of
your block line there is a one-story frame build-
ing? A. Yes, sir. :

Q. And adjoining that one-story frame building,
there is another ome-story frame building? A.
Yes, sir.

Q. And the land to the north of your lot line
is vacant? A. Yes.

Q. That is all.
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Deposition of George W. Snwow, Jr—Direct.

James V. Hoeaxn, Jr., sworn in behalf of the
relator.

Direct examination by Mr. Camby:

Q. What is your business Mr. Hogan? A. Civil
Engineer and Surveyor.

Q. How long have you been in that business?
A. Twenty odd years.

Q. Where is your place of business? A. 68 Hud-
son Street, Hoboken.

Q. Do you live in Jersey City? A. Yes, sir.

Q. Are you familiar with that part of Jersey
City in the vicinity of the Hudson Boulevard and
MecAdoo and Cator Avenues? A. Yes, sir.

Q. At the request of Mr. Bouer, the relator in
this proceeding, on October 22nd, 1927, did you
make a survey of lots 1-A and 1-B on the easterly
side of the Hudson County Boulevard between
MeAdoo and Cator Avenues? A. I made a gen-
eral survey of that particular locality, but not
particularly of those lots.

Q. But that general survey, which you say you
made includes a general survey of the lots in
question? A. Yes, sir.

Q. I show you a blue print of a survey marked
““made October 22nd, 1927 by Jas. V. Hogan, Jr.”’
and ask you if this is a true and accurate blue
print of the general survey, which you say you
made? A. Yes, sir.

Mzr. Camby: I offer this in evidence.

Mr. Hershenstein: No objection.

Mr. Abbett: Received and marked ex-
hibit R-2.

Mr. Hershenstein: Counsel for the Re-
spondents, for the purpose of this record
consents that the testimony of the Relator




i3
Deposition of George W. Swow, Jr—Direct.

Bouer with regard to this blue-print now
offered in evidence, was in evidence at the
time of such testimony.

Mr. Camby :

Q. Mr. Hogan, I show you this blue print
marked exhibit R-2 and call your attention to two
pumps to the south of lots 1-A and 1-B, appar-
ently alongside the curb of the east side of the
Hudson Boulevard and also to a drive way and
two pumps in the rear of the three-story frame
building on the corner of McAdoo Avenue and
Hudson Boulevard and also Greenberg’s Lubri-
cating Station with five pumps and parking space
on McAdoo Avenue and Old Bergen Road, and
two gas pumps on the Hudson County Boulevard
to the north of Greenberg’s Lubricating Station
and ask you if those buildings and those pumps
were there, if you know of your own personal
knowledge, before the survey was made? A. Yes,
sir.

Q. Do you know of your own personal knowl-
edge about how long they were there? A. T could
not say—with the exception of the one adjoining
lot 1-A which T recall having bought gasoline there
two or three years ago.

Q. They are both gasoline pumps or one of
them? A. I do not recall whether there was two
there or not, but I recall buying gasoline there two
or three years ago.

Q. As to the other pumps, particularly the one
at Greenberg’s Lubricating Station on MeAdoo
Avenue and Old Bergen Road, do you know
whether these pumps were there on Sept. 15th,
1927? A. Yes, sir, they were.

Q. Did the same situation exist with respect to
the two gas pumps on the Hudson Boulevard to
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Deposition of James V. Hogan, Jr—Re-direct.

the north of Greenberg’s lubricating station? A.
There were gas pumps there, whether there were
two there or not I do not know.

Q. I call your attention to one gas pump along
the curb line on the west side of the Hudson Boule-
vard, diagonally opposite lots 1-A and 1-B, be-
tween Terhune Avenue and Cator Avenue and
ask you if that gas pump was there, so far as your
personal knowledge is concerned, on Sept. 15th,
19277 A. Yes, sir.

Mr. Camby: That is all.
Mr. Hershenstein: No questions.

Mr. Bougr, relator, recalled.

Re-direct exvamination by Mr. Camby:

Q. Mr. Bouer, with respect to this application
which you made for a drive-in gasoline station to
be erected on the premises in question, have you
prepared plans and specifications for the work?
A. Yes, sir.

Q. Have they been completed? A. Not yet.

Q. Are they in process of preparation? A. Yes,
sir. “

Q. Who is your architect? A. Nathan Welitoff.

Q. If the permit for which you have made ap-
plication is hereafter granted to you, you would
be prepared immediately thereafter to proceed
with this work? A. Yes, sir.

Q. Have you applied for and received estimates
for the material and labor necessary to be used
and performed for this work? A. Yes, sir.

Q. You intend to build this plant yourself? A.
Yes, sir.

Q. How many gasoline pumps would you in-
stall? A. Flive.




15
Deposition of George W. Snow, Jr.—Direct.

Q. Have you incurred any expense as a result

of the preparation of these plans and specifica-

tions? A. Yes, sir.

Mr. Hershenstein: T object to any refer-
ence to any expense to be incurred, in view
of the fact that the application was denied,
and nothing can be done pursuant to the
permit which has already been denied.

Mr. Bougr, relator, recalled by Mr. Canby.

Q. Mr. Bouer, since the last hearing, have you
taken title to the premises in question? A. T did.

Q. On what date? A. Saturday, November
12th, 1927.

Groree W. Sxow, Jr., sworn in behalf of re-
spondents.

Direct examination by Mr. H ershenstein :

Q. It is stipulated by counsel that the locus in
quo is zoned, pursuant to the Zoning Ordinance
of Jersey City, as a residential district.

Mr. Hershenstein: (continuing) I now
offer in evidence the original application.

Mr. Abbett: Received and marked Hx-
hibit D-1.

Mr. Hershenstein :

Q. You are the inspector in the Bureau of Com-
bustibles in Jersey City? A. Yes, sir.

Q. For how long -a period have you been such
an inspector? A. Since October, 1919.
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Deposition of George w. Snow, Jr.—Direct.

Q. And as an inspector, what are your duties?
A. To inspeet buildings and localities for fire
risks.

Q. And T take it that it is your duty to deter-
mine whether fire hazards in certain localities are
increased or decreased by the construction of cer-
tain buildings or types of buildings? A. Yes, sir.

Q. Or gasoline stations? A. Yes.

Q. And were you delegated by the Inspector of
Combustibles and Fire Risks to make an examina-
tion and inspection of the premises owned by Mr.
Bouer at 1772-1774 Boulevard for the purpose of
ascertaining the exact situation with regard to the
contemplated construction of a gasoline station?
A. Twas.

Q. Did you make such an inspection? A. I did.

Q. When did you make the inspection? A. Yes-
terday.

Q. Did you make an inspection prior to yes-
terday? A. I have made numerous inspections
of that locality..

Q. Did you make an inspection with regard to
this application at the time the application was
made? A. T did.

Q. When was that? A. In August, 1927.

Q. What did you find? A. I found that the
premises on which the permit was applied for is
a vacant plot of ground, located right mnext to
premises at which a gasoline station has already
been established for a number of years, and there
are 1100 gallons of gasoline stored at this place;
200 feet from this site there is another gasoline
station which stores 1100 gallons of gasoline; 300
feet from this site there is another gasoline sta-
tion which stores 2700 gallons of gasoline, And
150 feet across the street from this proposed sta-

4(0) tion there is a storage tank of 550 gallons. The




i
Deposition of George W. Snow, Jr.—Direct.

hazard, to my mind, there is sufficiently large
tor that neighborhood, and to increase the quan-
tity of gasoline stored in any close location to
that site would be going beyond the safety lines.

Q. As an inspector of that department is it your
opinion that the construction of a gasoline sta-
tion would materially increase the fire hazard?
A. Any addition to the storage of gasoline at this
site would increase the fire hazard.

Q. And did you so report to the Inspector of
Combustibles? A. I did.

Q. Was the report in turn given to Commis-
sioner Beggans, in charge of the Department of
Public Safety? A. It was.

Q. Are you still of the opinion, Mr. Inspector,
that because of the accumulation of gasoline in
that particular locality, that the erection and con-
struction of another gasoline station would jeop-
ardize the lives of the people in that meighbor-
hood? A. T am.

Q. And did you make any recommendations as
to the granting or rejecting of this application?
A. T recommended that the permit be denied due
to the fact that there was a large quantity of
gasoline stored in this immediate vicinity, and to
increase the quantity would be getting beyond the
lines of safety, and particularly in view of the
short distance from public buildings.

Q. Now, Mr. Snow, from your knowledge of the
situation surrounding the storing of gasoline,
will you say that the greater the amount of gaso-
line that is being stored in a certain location
decreases the safety to the people in that com-
munity? A. The greater the storage, the de-
crease in safety is in proportion.

Q. And from your experience you find that there
is a certain amount of gasoline which a neighbor-
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hood may, with safety, permit to be stored in a
particular locality? A. Yes, sir.

Q. But beyond a certain point, from your ex-
perience, you would say that it would become a
very dangerous thing to that community? A.
Yes, sir.

Q. Now, with regard to this application, do I
understand that your testimony is that there is
already sufficient gasoline stored in this particular
locality, that the addition of any more gasoline
would jeopardize the lives of the people in that
neighborhood? A. It would.

Mr. Hershenstein: That is all.

Cross-examination by Mr. Camby:

Q. During the time that you have been employed
as an inspector in the Department of Combust-
ibles, about how many applications for permts
for gasoline stations, on an average during the
year, did you investigate? As near as you can
remember? A. You mean an application for a
new location—I imagine it would average fifty a
year—one a week. '

Q. And your duties as an inspector, as you
stated in your direct examination, are to deter-

mine whether the operation of a gas station at

a certain locality would be or would not be a fire
hazard? A. Yes.

Q. Do you mean by that, that you not only make
a recommendation, but that you are the final judge
of what constitutes, or what does not constitute
a fire hazard, or do you mean that you only make
a recommendation, and the governing body of the
City acts, either favorably or unfavorably, on
your recommendation? A. I make the recom-
mendation and the governing body generally de-
nies the application.
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Mzr. Hershenstein: You mean they gener-
ally adopt your recommendation?

A. Yes, sir.

Mr. Camby :

Q. And in some cases the governing body does
not follow your recommendation? A. That has
happened where the circumstances which were not
fully developed at that time altered the case.

Q. Just what do you mean by circumstances
which had not fully developed at the time altered
the case? A. Where permits have been refused
and when frame buildings, the buildings have been
torn down, and fire-proof structure raised, then a
permit has been granted for that site.

Q. So that where there is a fire-proof structure
erected in a locality, where a gasoline station is
proposed to be built, notwithstanding your recom-
mendation to deny the application for a permit or
deny a permit, the governing body has in some
cases rejected your recommendation and granted
a permit?

Mr. Hershenstein: I object to the ques-
tion, it is not based upon the facts testified
to by this witness. The witness testified
that in some cases where circumstances
were altered subsequent to his recommen-
dation, then the governing body granted a
permit. This may have been pursuant to a
second recommendation.

Mr. Camby: I withdraw the question.

Mr. Camby (continuing examination) :

Q. You testified before that the governing body
generally followed your recommendation against
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the granting of a permit for the operation of a
gasoline station, and then you stated that where
they did mnot follow your recommendation, and
granted the permit, it was where there were other
circumstances which altered the situation, did you
mean by that, that these circumstances developed
after you made your inspection and report? A.
Yes, sir, when the applicant would find out that he
could not place a tank at that particular site, due
to a frame construction, he would alter his plans,
so as to overcome our objections for the denial
of the tank.

Q. Do you then mean that in every case where
the circumstances were not changed, and where
you recommended the denial of a permit that the
governing body in every case followed your reec-
ommendation and denied the permit? A. So far
as I know.

Q. So that then, practically speaking, you are
the sole judge in determining what is and what is
not a fire hazard?

Mr. Hershenstein: Objected to on the
ground that that is not the assumption or
conclusion from the witness’s testimony, he
testified it is his duty to make recommenda-
tions

Mr. Camby: He said he determines

Mr. Hershenstein: After he determines
whether or not it is a fire hazard

Mr. Abbett: Note the objection on the
record and answer,

A. Yes, sir—every application in the City is not
referred to me. I am not the sole judge for the
whole city. I am the sole judge for those which I
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Q. As a matter of fact, is it the fact that you
merely, as your official title imports, investigate
and make recommendations, and that the govern-
ing body of the city acts on your recommendation?
A. They act on my recommendation.

Q. Are you familiar with the particular local-
ity, where the property of Mr. Bouer is, upon
which he desires to erect this gas station, located?
A. Yesg, sir, I am very familiar.

Q. Do you live in the neighborhood? A. Yes,
sir.

Q. Do you know, of your own personal knowl-
edge, when the gas station on the southeast corner
of the Hudson Boulevard and McAdoo Avenue
was erected? A. That gasoline station was es-
tablished prior to my connection with the fire de-
partment, prior to 1919.

Q. And so far as your personal knowledge is
concerned that gasoline station has been in op-
eration at least since you have been connected
with the department of combustibles? A. Yes,
sir.

Q. Do you know, of your own personal knowl-
edge, when the Greenberg Lubricating Station on
the northeast corner of Old Bergen Road and
McAdoo Avenue was erected? As near as you can
recall? A. About two years ago.

Q. Did you, at that time, make an investiga-
tion of the application for the permit to erect the
Greenberg Lubricating Station? A. I did.

Q. The gasoline pumps north of the Greenberg
Lubricating Station on the Hudson Boulevard, are
how many feet north of the Greenberg Station?
A. Why they are 75 feet.

Q. And do you know how long those two pumps
have been in place there? A. One of them was
there prior to 1919.
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Q. And the other one, when? A. About a year
ago.

Q. Did you have charge of the investigation of
the application for the pump which was placed
there about a year ago, as you say? A. The in-
stallation of the pump on the Boulevard—the
authority is vested in the Boulevard Commission
and not in the City Commissioners.

Q. So that your answer is no, to that? A. Yes,
sir.

Q. So that you say then, the investigation of ap-
plications for permits to erect gas stations or gas
pumps, which front on the Boulevard are not
under the jurisdiction of your department? A.
Outside of the building line.

Q. And inside of the building line they are in
the jurisdiction of your department? A. Yes,
sir.

Q. Is there an apartment house near the Green-
berg Lubricating Station? A. There is a small
apartment house about 125 feet from it.

Q. 125 feet east of the Greenberg station? A.
Sort of southeast. :

Q. Your answer is that this apartment house
is across the street? A. If is on the other side
of the street.

Q. On McAdoo Avenue? A. On McAdoo and
Old Bergen Road.

Q. Is this a brick structure? A. It is.

Q. How many stories? A. Three.

Q. How long erected, so far as your personal
knowledge is concerned? A. Well, I remember
about 18 years anyhow.

Q. About 18 years? A. Yes, sir.

Q. So that when this Greenberg Lubricating
Station was erected, there already was on the
corner of McAdoo Avenue and Old Bergen Road,
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this particular house to which you refer? A.
There was.

Q. Do you know if this apartment house on the
corner of McAdoo Avenue and Old Bergen Road
is a fire-proof building, complying with the ordi-
nances of the city of Jersey City? A. It com-
plies with the State Tenement House Act, and to
my mind should not be classified as an apartment
house.

Q. But you referred to it before as an apart-
ment house? A. I think you made the first refer-
ence to it.

Q. Your answer was yes? A. Yes.

Q. You say it should not be referred to as an
apartment house, what would you call it? A. T
would call it a heated flat.

Q. T ask you again, is this apartment house or
heated flat, as you now call it, so far as you know,
erected to comply with the general ordinances and
the fire ordinances of the city of Jersey City? A.
Not those that are now in effect.

Q.- Do you make these inspections of buildings,
to which you referred, upon the request of your
superior officers, or do you make them in any other
way? A. I make inspections at the request of
superior officers. I make general inspection of
the entire distriet, and also on complaints.

Q. Have you received any complaints relating
to the violation of any fire ordinances in connec-
tion with this heated flat, to which you referred
at McAdoo Avenue and Old Bergen Road? A. I
cannot bring to mind any.

Q. So that so far as you personally know, there
has been no objection raised to this particular
apartment house or heated flat as being erected
in violation of either the then existing fire ordi-
nances or the present fire ordinances? A. I never
heard of any objection.
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Q. Are there any buildings on the north side of
McAdoo Avenue on the same side on which is
erected the Greenberg Lubricating Station? A.
Hast of Greenberg’s Liubricating Station there is
a plot of vacant ground, 75 feet, then comes a one
family frame dwelling——

Q. Then what? A. Another one family dwell-
ing.

Q. Right next to the frame dwelling? A. Yes,
sir.

Q. There are two-frame dwellings, one next to
the other? A. Yes, sir.

Q. Is there any building of any kind north of
the Greenberg Lubricating Station, and south of
the two gas pumps on the Hudson Boulevard? A.
Yes, there is.

Q. What kind? A. Frame dwelling.

Q. And immediately in front of this frame
dwelling are the two gas pumps to which you re-
ferred to, facing the Hudson Boulevard? A. Very
close to the front—yes, there are two pumps there.
The dwelling that I refer to is between the Green-
berg Lubricating Station and the frame building
in front of which are two gas pumps.

Q. Are there any apartments on the east s1de
of the Hudson Boulevard between McAdoo and
Cator Avenues? A. There is a six family frame
flat at the corner of Cator Avenue and the Boule-
vard, it being the—it being the northeast corner
of Cator and the Boulevard.

Q. About how many feet from the property
owned by Mr. Bouer, is this apartment house?
A. About 250 feet.

Q. In between the property owned by Mr. Bouer
and this apartment house, to which you have just
referred, in other words, a distance of 250 feet, is
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Q. What is there? A. May I refer to this dia-
gram? There are three or four frame dwellings.

Q. Do you know that on the curbline on the
Hudson Boulevard, in front of these frame build-
ings, there are gasoline pumps? A. Not between
the dwellings, but just north of the dwellings is a
frame one-story accessory store with two pumps
at the curb.

Q. Do you know if, on the northwest corner of
Cator Avenue and Hudson Boulevard at the curb-
line, there is erected a gas pump? A. There is
one pump—one tank.

Q. How far from the property owned by Mr.
Bouer, the property in question, in any direction,
is there a municipal fire house? A. There is one
at the corner of Van Nostrand Avenue and the
Boulevard, which T would imagine to be, a quarter
of a mile.

Q. Is that the nearest fire house to this prop-
erty? A. It is.

Q. How far is the next nearest fire house to this
property? A. In the other direction there is one
on Linden Avenue, near Old Bergen Road, which
is a distance of about one-half mile.

Q. Within a radius of one mile of this property
in question, how many fire houses are there? A.
Three.

Q. Do you consider that the fire houses, which
you have just mentioned, are well equipped to
handle a fire within the respective localities? A.
They are well equipped to handle an ordinary fire,
such as a building.

Q. You are familiar with the fire ordinances of
the city of Jersey City, I take it? A. Yes.

Q. So that before you recommend the granting
of an application for a permit to erect a gasoline
station, you must be satisfied that all of the re-

10

20

30

40




10

30

40

26
Deposition of George W. Swow, Jr.—Cross.

quirements of the fire ordinances have been com-
plied with? A. Yes, sir.

Q. And having been satisfied that all of the re-
quirements of the fire ordinances have been com-
plied with, it is your practice to recommend the
granting of a permit? A. Yes, sir.

Q. And after you recommend the granting of a
permit in a case where you are satisfied that all of
the requirements of the fire ordinances have been
complied with, are you then satisfied that there is
no danger of any fire hazard in connection with
the particular property? A. No.

Q. Will you please explain that answer more
fully? A. The establishment of an additional
gasoline station, not only increases the fire hazard,
because of the fact that more gasoline is stored,
but it introduces more handling above ground, and
at times, after a place has been established, we
find the operators thereof, are very careless and
do not obey all the rules for the handling of gaso-
line.

Q. Was then your reason for recommending the
denial of a permit for a gas station at this place,
not so much the initial or original hazard, as it is
what may subsequently happen in the manage-
ment and handling of the gas station? A. I give
consideration to both.

Q. Would you say that you give more consider-
ation to the fact that, in your opinion, the erection
of additional gas stations, creates a fire hazard,
or to the fact that the management and operation
subsequent to the granting of the permit, creates
the fire hazard? A. The subsequent management
at times no matter how careful introduces the
extraordinary hazard of handling gasoline, and it
is in the handling that the more serious danger is
involved.
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Q. How do you know that the maintenance of
these gasoline stations is rendered hazardous by
reason of the conduct and management of these
gas stations? A. From experience.

Q. In inspecting them after they have been
maintained? A. Yes, sir.

Q. What has been your practice after you have
inspected already established gas stations and
found there violations insofar as the management
or operation is concerned?

Mr. Hershenstein: I object to the ques-
tion as it is emtirely irrelevant, immaterial
and incompetent.

Mr. Abbett: Note the objection on the
record. Witness may answer.

A. To correct the violation or the careless prac-
tice and sometimes threaten to withdraw the per-
mit for gasoline storage on the premises.

Q. So that you know then that in case you find
any violation, the operators of the gasoline sta-
tions are subject to punishment under the ordi-
nances of the city of Jersey City, and also to the
revocation of their permit? A. Yes, sir, but there
is another condition for which the operators of
gasoline stations are not responsible, and that is
the carelessness of the public, the actions of which
they cannot always control.

Q. In what way does the public exercise any
control or supervision over the conduct of a gas
station? A. It is not that that I refer to. In
the ordinary conduct of business, the operator of
the car frequently or generally takes off his own
gasoline cap and it has happened at night that
they have tried to see how much gasoline they have
in their tank with the use of a match, in which has
resulted a fire. They also keep their engine run-
ning, when it should be shut off.
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Q. Assuming that a gasoline station has been
erected in any part of Jersey City in compliance
with the ordinances of the city of Jersey City and
has been properly conducted by the owner of the
gasoline station, would you then say that there
was a fire hazard to the city of Jersey City? A.

"(Gasoline cannot be used or handled in any shape

or form without involving a serious hazard.

Q. Would you say that that statement were
true, where there was only one gasoline station
erected on a block? A. Yes, sir.

Q. So that you say that even without the erec-
tion of a gas station by Mr. Bouer at this location,
you would consider that there already exists a
fire hazard? A. From my viewpoint, yes, sir. We
do not desire to increase it.

Q. And if all of these gasoline stations and
pumps, which are now erected and maintained in
this immediate vicinity have been constructed ac-
cording to law, and according to the ordinances of
the city of Jersey City, and they have been prop-
erly and efficiently operated and managed, would
you say that the fire hazard, which you say exists,
is minimized? A. Well, proper conduct of a gas
station minimizes the hazard involved, but it does
not entirely eliminate it, because that is impos-
sible.

Q. In other words, it is true, then, that the op-
eration of a gas station, no matter how conducted
is accompanied by some fire hazard? A. Yes,
sir.

Q. And that is also true in apartments which
are heated by oil burners. Is not that so? A.
Yes, but there is a difference in the hazard.

Q. But, nevertheless, whatever difference there
is between the operation of a gas station and the
operation of an oil burner in an apartment house
in degree, there is still a fire hazard? A. Yes.
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Q. And do you know that there is in this imme-
diate neighborhood any apartment which is heated
by fuel 0il? A. Not an apartment house. I do
not know of any. In the immediate neighborhood.

Q. Yes? A. I would not call it immediate neigh-
borhood.

Q. Can you tell us which has had more influence
upon you in the consideration of this application,
the fire hazard in erecting the gas station, or the
subsequent operation and management of it? A.
I would say the subsequent operation and man-
agement is the greatest. ;

Q. How frequently does your department make
investigations of existing gas stations? A. I
guess about every four months.

Q. Do you take into consideration in investigat-
ing these applications for gas stations, the feeling
of the people living in the neighborhood? A. I
have nothing to do with that. My inspection is
as to fire hazards.

Q. Is it not a fact, Mr. Snow, that your depart-
ment has jurisdiction over the conduct and op-
eration of the gas pumps which are on the curb
line on the Hudson Boulevard? A. We assume it.
I do not know the legal answer to that, but we
assume that authority.

Q. And you have exercised that authority as
well? A. Yes, sir.

Q. So that when you stated earlier in the ex-
amination that the Boulevard Commission was
the body that had the supervision over the gas
pumps which are erected on the curbline of the
Boulevard, that was not true, so far as the prac-
tical feature was concerned? A. The subsequent
management of those pumps we direct.

Q. And you see that they are conducted and
operated in compliance with the fire ordinance of
Jersey City? A. Yes, sir.
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Q. Is it your opinion that in case of a fire in
one of these gas stations, or at one of these gas
pumps, the fire department of the city of Jersey
City would be unable to cope with the situation?
A. T do not think. That would depend upon
whether or not there was an explosion.

Q. Suppose there was an explosion? A. If there
was an explosion involving the throwing around
of the gasoline, I would hesitate to say what would
actually happen.

Q. And your hesitancy is due to the fact that
you do not know? A. It is due to the fact that
we have not had such a catastrophe during my con-
nection with the fire department.

Q. In other words, you have had no explosions
since 1919? A. We have had fires and then fol-
lowed by explosions.

Mr. Camby: I think that is all from Mr.
Snow.

Mr. Hershenstein: I offer in evidence
the fire ordinance and zoning ordinance of
Jersey City.

(Admitted as Exhibits D-2 and D-3, re-
spectively.)

J. Vax RosencraNce, sworn in behalf of re-
spondents.

Direct examination by Mr. Hershenstein:

Q. Mr. Van Rosencrance, you are connected
with the Bureau of Combustibles of Jersey City?
A. Yes, sir.

Q. In what capacity? A. An inspector.

Q. And as an inspector of that department, what
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are your duties? A. General and special inspec-
tions.

Q. For what purpose? A. Ascertaining the fire
hazards.

Q. Are you especially assigned to make reports
and investigations as to whether or not the erec-
tion or construction of gasoline pumps or gasoline
stations would be detrimental to certain localities
or neighborhoods? A. Yes, sir.

Q. Were you requested to make an examina-
tion of the application of Morris Bouer, to install
gasoline tanks and pumps at 1772-1774 Boulevard,
Jersey City? A. Yes, sir.

Q. Did you make such investigations? A. Yes,
sir.

Q. When did you make the investigation? A.
On November 21st, 1927. I made a previous in-
spection last August.

Q. And did you report the results of your in-
vestigation, both to the Inspector of Combustibles
and Fire Risks, and also to me? A. Yes, sir.

Q. Now, Mr. Van Rosencrance, did you find—
what did you find to be the actual condition at
that location in November, 19272 A. I find that
an application was made by Morris Bouer to in-
stall a gasoline tank at 1772-1774 Boulevard. I
made a careful survey of the immediate vicinity,
and T find these conditions. I have a copy of my
report here, may I refer to it.

Mr. Hershenstein: Yes.

Mr. Camby: May I find out what it is?
I have objected to this—if he is going to
read this, as it is dated November 21st
I object, upon the ground that it is irrele
vant, immaterial and incompetent, what he
found in November, 1927.
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Mr. Hershenstein (continuing examination) :

Q. Mr. Van Rosencrance, you have made this
investigation at the request of the Department of
Combustibles, also at my request, for the purpose
of testifying here today as an expert, as to whether
or not the granting of this application would re-
sult in either an increase or decrease of the fire
hazard? A. Yes, sir.

Q. How long have you been connected with the
Department of Combustibles? A. Seven years.

Q. And have you made very frequent investi-
gations? A. Yes, sir.

Q. As a matter of fact, that is your chief duty?
A. That is one of my duties.

Q. Have you made them all over Jersey City?
A. Yes, sir.

Q. Are you familiar with the fact as to whether
certain conditions do or do not increase fire
hazards? A. Yes, sir.

Q. Have you determined from an examination
of the facts in this case as to whether or not the
contemplated application, if granted, would or
would not increase the fire hazard? A. Yes, sir,
it would.

Q. Will you tell me what you found when you
made your inspection in November, 19272

Mr. Camby: I object to any testimony
as to what the witness found existed in No-
vember, 1927, upon the ground that it is
irrelevant, incompetent and immaterial.

Mr. Hershenstein: I withdraw the last
question.

Q. Do you know, of your own knowledge, of the
conditions that existed in November, 1927, if they

40 Wwere similar to conditions that existed in August

of the same year?
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Mr. Camby: I object to the question,
upon the ground that it is incompetent, ir-
relevant and immaterial, and it is mnot
competent for witness to testify as to
what conditions existed in November, 1927.

A. Yes, sir.

Q. The conditions as you found them in No-
vember are exactly similar to the conditions
which you know existed during the month of Au-
gust, 19272

Mr. Camby: I make the same objection.

A. The same conditions.
Q. What were those conditions?

Mr. Camby: I make the same objection
on the record.

A. T made a careful survey of the conditions in
August, and also in November, and I find these
facts: I find that at the northwest corner of the
Boulevard and Danforth Avenue, the Wacker Mo-
tor Car Company has two underground gasoline
tanks, each with a capacity of 500 gallons, mak-
ing a total of 1,000 gallons. The northwest cor-
ner of the Boulevard and Cator Avenue, the Pub-
lic Tire Company has one gasoline tank, with a
capacity of 500 gallons. At 1770 Boulevard, Peter
Mauer has two underground tanks, each with a
capacity of 500 gallons, making a total of 1,000
gallons. The Greenberg Lubricating Station, at
60 McAdoo Avenue, and the Brumage Drive-in
Station, at the Boulevard and McAdoo Avenue,
has four underground gasoline tanks, each with
a capacity of 500 gallons, making a total of 2,000
gallons. At 1810 Boulevard, the ‘‘Auto Acces-
sories’’ has two gasoline tanks, with a capacity

10

20

30

40




10

20

30

40 A. (Interrupting) Across from Public School 34

34
Deposition of J. Van Rosencrance—Direct.

of 1,000 gallons—that is, 500 gallons each, a total
of 1,000 gallons. The Texas Company, at Boule-
vard, Old Bergen Road and McAdoo Avenue,
has a drive-in station; entrance is from the
Boulevard and Old Bergen Road; they have two
gasoline tanks, each with a capacity of 500 gal-
lons, a total of 1,000 gallons; and which makes a
total of thirteen underground tanks and a grand
total of 6,600 gallons.

Q. Now, Mr. Van Rosencrance, you say this
condition existed during the month of August,
1927, and prior thereto? A. I know it existed
during the month of August.

Q. Now, what traffic junctions have we in that
location? A. There are two intercepting traffic
junctions between Stevens Avenue and MeAdoo
Avenue; one at Boulevard, Old Bergen Road and
MecAdoo Avenue, and the other at the Boulevard,
Bergen Avenue and Stevens Avenue. The Boule-
vard bus, running north and south on the Boule-
vard, intercept the Bergen Avenue busses, run-
ning north and south on Bergen Avenue, Boule-
vard and Old Bergen Road, between—they inter-
cept each other on the Boulevard, between Stevens
Avenue and McAdoo Avenue.

Q. What schools or other public buildings, such
as hospitals, do you find in that location? A. I
find Public School 34, facing the Boulevard, be-
tween Warner Avenue and Wade Street.

Q. How far from the location in question? A.
Two blocks.

Q. About two city blocks? A. Two city blocks
north—and across the Boulevard are the Green-
ville Hospital, and the Greenville Branch of the
Public Library.

Q. Where is the Greenville Hospital and
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are the Greenville Hospital and the Greenville
Branch of the Public Library.

Q. And they are about two block away from
the locus i quo? A. Yes, sir.

Q. What else do you find? A. About two blocks
south, on the same side of the street, and almost
directly opposite to this location in question is
the Zion Lutheran Church.

Q. From your experience in ascertaining
whether certain conditions increase or decrease
fire hazards, and whether certain conditions add
to the seriousness of such hazards, will you tell
us from your experience whether you consider the
construction of another gasoline station, such as
is applied for by the relator in this case, materi-
ally affects the fire hazard in that location?

Mr. Camby: I object to that question
upon the ground that the witness is not
competent to testify as an expert; and also
upon the ground that it is immaterial.

Mr., Hershenstein: I submit in response
to the first part of the objection that coun-
sel may have an opportunity of examining
the witness as to his qualifications, which
he may do now or reserve that right after
examination.

Mr. Camby: T reserve the right.

A. Tt does.

Q. Now will you please tell us why you say
that, sir? A. In the first place, because of the con-
gested condition of the thoroughfares in the im-
mediate vicinity, both as to pedestrian and motor
vehicle traffic. In the second place, because of
the interception at this junction point, causing
the stoppage of traffic. In the third place be-
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cause a gasoline station in itself, is a serious fire
hazard.

Q. Now you have described to us the number
of gasoline tanks already located in the immedi-
ate vicinity of the locus wn quo, will you tell us
whether you have taken into consideration in de-
termining the fire hazard, whether there is already
enough gasoline stored at that point, so as to al-
ready create a fire hazard?

Mr. Camby: I object to that question
upon the ground that, in the first place, the
witness is not competent to testify as an
expert, and, in the second place, that the
question is immaterial, incompetent and ir-
relevant.

A. They do create a fire hazard.

Q. What in your opinion, will the storing of
more gasoline, by the erection or construction of
additional tanks, affect that situation?

Mr. Camby: I make the same objection
as to the previous question.

A. It would increase the fire hazard.

Mr. Camby: Will you stipulate that I
may have the same objections, as to the
competency of the witness, and as to the
relevancy of the questions, as I have before,
noted on the record as to the succeeding
questions of the witness.

Mr. Hershenstein: That is, to questions
relating to the fire hazard.

Mr. Camby: Yes, sir.

Mr. Hershenstein: Yes, sir.
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Q. Mr. Van Rosencrance, does the quantity of
the gasoline stored within a certain neighborhood
or within a certain location affect the question of
fire hazard? A. It does, yes, sir.

Q. And how does it affect it? A. Any gasoline
stored in any locality from the standpoint of the
Fire Department, is a fire hazard, and as you in-
crease the quantity, you materially increase the
fire hazard.

Q. Is there a certain amount of gasoline which
a certain locality could absorb with safety? A.
From a Fire Department standpoint we consider
gasoline a very serious fire hazard, and in my
judgment this locality has passed that saturating
point.

Q. And therefore, from your expert opinion
you believe that the storing of any further gaso-
line in addition to what the tanks at the present
time contain would be a very serious increase in
the fire hazard? A. Yes, sir.

Q. Would the storing of any additional gaso-
line, in your opinion, be dangerous to the lives
of the people living in that neighborhood? A. It
would add to the dangers that already exist there.

Q. Would it, from your expert opinion, result
in a dangerous condition? A. Yes, sir.

Mr. Hershenstein: That is all.

Cross-examination by Mr. Camby :

Q. Mr. Van Rosencrance, in response to a pre-
vious question, you testified that from a fire de-
partment standpoint you considered gasoline a
very serious fire hazard, and that, in your judg-
ment, this particular locality has passed that ‘‘sat-
uration point’’. When do you think, Mr. Van
Rosencrance, that this locality has passed the
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saturation point, to which you refer, giving your
answer with respect to the number of gasoline
tanks, and the number of gallons of gas stored?
A. When the quantity stored in the present num-
ber of tanks installed is sufficient to accommodate
the inhabitants of the immediate community:

Q. Perhaps you did not understand my ques-
tion? A. When the quantity stored is sufficient to
accommodate those living in the immediate
vieinity.

Q. I will state the question in another way. You
testified that on or about August 23rd, 1927, in
this, what you call ‘‘immediate vicinity’’, there
were 13 tanks, in which there was stored or there
could be stored 6,500 gallons of gasoline, and then

.you testified that, in your judgment, this locality

has passed the saturation point, now I ask you to
tell me, if you can, what number of tanks and
what number of gallons, in your opinion, were
within the saturation point. In other words, what
I mean is, by how many tanks and how many gal-
lons, has the saturation point been passed? A.
In my opinion one-half of the tanks there would
be sufficient for the accommodation of the immedi-
ate vieinity.

Q. And T assume by that that you would also
mean that one-half of the number of gallons of
gas to be stored would be sufficient. A. Yes, sir.

Q. Is there any table or rule which you follow
in determining when the saturation point is
reached? A. No, sir, it is matter of personal

. judgment.

Q. Well, upon what basis do you arrive at this
judgment, which you speak of? A. From my per-
sonal observation of the traffic and the conditions
and the requirements.

Q. What do you mean by requirements, what

o
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requirements? A. The amount of gasoline that
people in the vicinity might want to obtain from
this locality. ;

Q. How do you know and how do you deter-
mine the amount of gasoline that the people in
the vieinity might want to use? Do you inter-
view the people to find out how much gas they will
use? A. I do not, no.

Q. As a matter of fact, is not your judgment in
respect to these things, an arbitrary and personal
judgment? A. I would not call it an arbitrary
one, I would call it a reasonable judgment.

Q. But you say it is not based upon any table,
on any rules, any statistics, on any schedule? A.
I base it, largely, upon what the owners of these
gasoline stations have told me, as to the amount
of gasoline that they sell, and the amount of cus-
tomers that they have.

Q. Well, how does any statement, which the
present operators of the present gasoline stations,
with respect to the amount which they sell, affect
the safety or the hazard in the neighborhood?
A. The greatest hazard is in the handling of the
gasoline after it is stored. There is a hazard in
the storing of it, but the transference of it from
the tank to the automobile is the greatest hazard.

Q. Mr. Van Rosencrance, you probably did not
understand my question,—I repeat it in another
form. How does the quantity of gas which any
one of these operators in the vicinity tell you that
they can use, affect the fire hazard? A. Well, the
more they use, the more they sell, the more fire
hazard there is.

Q. And that is then, the only reason and the only

basis that you have for arriving at the conclusion °

that this increases the fire hazard, is it? A. That
is the only real reason, as far as I know.
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Q. You are not a traffic expert, are you, Mr.
Van Rosencrance? A. No, sir.

Q. T assume that you are familiar with the fire
ordinances of the City of Jersey City. A. Gen-
erally T am, yes, sir.

Q. You have read it? A. Yes, sir.

Q. And I assume that you have studied the
various forms of combustibles? A. Yes, sir.

Q. How have you made a study of these com-
bustibles, chemically or with respect to storage
purposes? A. Not entirely from a chemical stand-
point. We have a chemical expert in the depart-
ment.

Q. But have you had anything to do with the
chemical end of it? A. No, sir.

Q. And ever since you have been connected with
the Jersey City Department of Combustibles, you
have had experience with applications for gasoline
stations? A. Yes, sir, I issue the permits in the
name of the inspector.

Q. And before you entered the employ of the
City as an inspector in the Fire Department, what
line of business were you engaged in? A. I
worked for the Pennsylvania Railroad for twenty
years before that.

Q. In what capacity? A. In the freight ser-
vice.

Q. In Jersey City? A. In Jersey City, New
York and Brooklyn. Yardmaster and conductor.

Q. Are you familiar with that neighborhood,
Mr. Van Rosencrance? A. That immediate vicin-
ity. I do not live in that neighborhood. Only as
T have made this special inspection in August and
in November.

Q. Why was it necessary for you, Mr. Van Ros-
encrance, to make another inspection in Novem-
ber of this year, after the hearings in this pro-
ceeding had been begun? A. For the reason of
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ascertaining whether conditions existed the same
in November as they did in August, and just what
those conditions were.

Q. What difference would that make if the con-
ditions were such in August of this year as to
justify your conclusion that it would increase the
fire hazard, what difference would it make in No-
vember? A. If there had been more instalments
between August and November, the conditions
would be more serious than they were in August.

Q. But according to what you say, the applica-
tion for a permit was rejected in August, 1927?
A. This particular permit.

Q. That is what we are talking about? A. Yes,
sir.

Q. Did you conduct personally any fire tests of
any kind at any time with respect to the combusti-
bility of gasoline and other combustibles, and the
manner and kind of storage of gasoline and com-
bustibles? A. I have never made any personal
chemical test, but I do know that gasoline, be-
cause of its inflammability and volatility, is a very
serious fire hazard.

Q. And you knew that even before you became
an inspector in the Fire Department of Jersey
City? A. Yes, sir.

Q. And as a matter of fact, that is common
knowledge, Mr. Van Rosencrance? A. Yes, sir.

Q. Then your answer is that you have never
made any tests for the city of Jersey City of any
kind relating to the combustibility of gasoline and
other combustibles, and the storage of gasoline
and other combustibles? A. I have never made
any test.

Q. So that, can you tell us definitely how you
arrive at your conclusions as to the increase in
the fire hazard if the permit for this particular
station was granted? A. Because of my knowl-
edge and experience in the use of gasoline.
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Q. And that is the only basis for your conclu-
sion? A. Yes, sir.

Q. That conclusion is partly derived by your
own personal knowledge, which you testified be-
fore was also common knowledge, that gasoline by
its very nature is hazardous, as far as use and
storage is concerned? A. Yes, sir, and also in
relation to fires that have happened because of
the storage and use of gasoline.

Q. Do you know, of your own personal knowl-
edge, if there are any fire houses in the immediate
neighborhood? A. There are two—in what I call
‘immediate neighborhood.’ §

Q. How close are they? A. One at the Boule-
vard and Stevens—about three blocks north on
the same side of the Boulevard, and the other is
on Linden Avenue, that is about six or seven
blocks away.

Q. Are there any others, which you would say
are in the neighborhood, but not in the immediate
neighborhood? A. Well, T call them ‘immediate’
they would respond to a fire in that locality. They
are the two furthest south in the City.

Q. Are there any others close by? A. No, sir.

Q. Where are the other fire houses which are
nearest to these two that you mentioned? A. One
at Boyd Avenue.

Q. Another where? A. At Ocean Avenue.

Q. How far are they from the premises in ques-
tion? A. Kither one of them—they are 12 or 15
blocks away.

Q. That would be probably a half mile away?
A. Yes, within that.
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Q. T assume that you consider that the fire de-
-partment of Jersey City is a very efficient fire

department? A. Yes, sir, we think we have the
best there is.

Mr. Camby : That is all.

Exhibit R-1.

(Same as Fixhibit D-1, which please see.)
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Boarp or CoMMISSIONERS oF JErsEY CITY
Department of Public Safety—

Fire

Bureau of Combustibles
244 Bay STREET

Jersey City, N. J., July 29, 1927.

The undersigned, carrying on the business of
drive-in gasoline station at 1772-74 Boulevard,
City of Jersey City, makes application, as re-
quired by law to keep the following articles for-
sale in accordance with the regulations of the Fire
Department, and agree not to violate any of the
conditions imposed by the Bureau of Combustibles
and Fire Risks.

Respectfully,

(signed) Morris Bourr

I hereby consent to the installation of Gasoline
Tank and Pump in front of my property at No.
1772-1774 Boulevard, opposite Terhune Avenue.
Size and height 2—550 gallon tanks

Name Morris Bourr
133 Zabriskie St.,
Jersey City.

Location of tank on own property—under-
ground.

Material to be stores gasoline ete.

Material of tank 147 steel.

Approved by Commissioner of Public Safety
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Approved by Commissioner of Streets and Pub-
lic Improvements

Violation of any of the conditions imposed by
the Bureau of Combustibles and Fire Risks will
result in the immediate cancellation of permits,
and steps will be taken to punish offenders, as
provided in the city ordinance.

NG

Exhibit D-2.
STATEMENT.

The object of this ordinance is to safeguard life
and limb, protect the health of the general public
and reduce the fire hazard in Jersey City.

AN ORDINANCE
entitled

‘“An ordinance to regulate the erection and alter-
ation of all buildings and structures to be
used or designed to be used for any purpose
other than as residences or for living apart-
ments.”’

The Board of Commassioners of the Mayor and
Aldermen of Jersey City do ordain as follows :

Section 1. Before any person, firm or corpora-
tion shall begin work or obtain from the Building
Department of Jersey City any permit for the
erection of any building or structure to be used
or designed to be used for any purpose other than
as a residence or for living apartments, or before
any person, firm or corporation shall begin work




48
Exhibit D-2.

or obtain from the Building Department of Jer-
sey City any permit for the alteration of any
building now used as a residence or for living
apartments, if the same is to be used or altered to
be used for any other purpose, they must first
obtain from the Board of Commissioners permis-
sion so to do, said permission to be obtained in
the manner hereinafter presecribed.

Section 2. All applications to do such work as
mentioned in Section 1 of this ordinance shall be
made in writing in duplicate on proper printed
forms furnished by the Building Department, of
which one copy shall be filed with the City Clerk
for the Board of Commissioners, and one copy
with the Building Department. All questions ap-
pearing on such applications shall be answered in

detail stating all the facts, and that the state-
ments made and set forth are true, shall be duly
acknowledged on the affidavit form appended to
said application blanks, which shall also bear the
date on which they are filed.

Section 3. After the Board of Commissioners
has inspected or has caused to be inspected the
premises mentioned in the applications filed, and
if the statements set forth in the applications are
found to be true and the judgment of the major-
ity of the Board of Commissioners is that if per-
mission is granted same will not jeopardize life,
limb or public health and will not increase the fire
hazard in the locality where the proposed erection
or alteration is to be made, the Board shall have
the power to direct the Building Department to
issue all necessary building permits to perform
such work as set out in the applications filed with
the City Clerk for the Board of Commissioners

40 and with the Building Department.
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Section 4. All such buildings or structures as
described in this ordinance to be erected, and all
such to be altered, shall comply in every respect
with all building laws and ordinances that may
exist at the time the applications are filed.

Section 5. No building permit shall be issued
by the Building Department to erect or alter any
such building as described in this ordinance to
any person, firm or corporation unless the ap-
plicant has first complied with all the require-
ments of this ordinance.

PrxavTies AND FINES.

Section 6. Any person, firm or corporation
violating this ordinance or any part of same, upon
being found guilty by any Police Court Judge of

Jersey City, shall forfeit and pay a penalty of
One Hundred Dollars ($100.00) for each and
every offense, and all work on any building or
structure being done in violation of this ordinance
or any part of same, shall be stopped by the police
and remain stopped until this ordinance has been
complied with in every respect.

Section 7. This ordinance shall take effect im-
mediately upon its final passage.

JoHN SAUL,

MicrarL I. Fagen,

Wirriam B. Quinn,

A. Harry MoORE,

Frank Haguz,
Commissioners.

Passed June 3, 1924.
Epwarp J. HorraND,
City Clerk.
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ZoNING ORDINANCE.

Ax Orpivance regulating and restricting the
location of trades and industries, and the location
of buildings designed for specified uses, and regu-
lating and limiting the height and bulk of build-
ings hereafter erected, and regulating and de-
termining the area of yards, courts and other open
spaces surrounding buildings, and establishing
the boundaries of districts for the aforesaid pur-
poses and providing penalties for the violation of
its provisions.

Ter Boarp oF COMMISSIONERS OF THE MAYOR AND
ArpeErvEN oF JErRsEY Ciry po Orpain as follows:

Secrion 1. Districts.

For the purposes of regulating and restricting
the location of trades and industries and the loca-
tion of buildings designed, for specified uses, the
City of Jersey City is hereby divided into four
districts, to wit: RusmeEnTraL, Businmss, Com-
MERCIAL AND MANUFACTURING, and INDUSTRIAL, as
shown on the ¢‘Usr District Map’’, which map is
hereby made part hereof.

“Use District Ma?’’ is hereby defined to mean
the map prepared and adopted by the Commis-
sion on Building Districts and Restrictions for the
purpose of showing the division of the City into
districts.

“Use Districr’’ is hereby defined to mean that
area or territory of the City within the boun-
daries as shown on the ‘“Usk DistricT Mar’’.
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Secrron 2. Resitdential Districts.

In a Residential District, as designated on the
“Use Distriet Map’’, no building shall hereafter
be erected, constructed, altered or used which is
intended or designed for, and no premises shall
hereafter be used for:

1. Business, trade, commercial or industrial
purposes, the manufacture or sale of any com-
modity. ’

2. Any use excluded by Sections 3, 4 and 5 of
this ordinance.

3. Storing any automobile or automobiles with-
in or under any dwelling house.

4. A private garage or group of private
garages, the front wall of which shall be nearer
than eighty (80) feet to the front line of the lot.

5. A group of private garages on a lot twenty-
five (25) feet in width, to accommodate more than
three automobiles.

““Privare GaraGe’’ is hereby defined to mean
a building not more than twelve and a half (1214)
feet in width, not more than twenty (20) feet in
depth, not more than eleven (11) feet in height,
erected on the rear line of the lot, to store a pleas-
ure automobile.

6. A public garage, or for storing business or
commercial automobiles.

Secrion 2 (a). Areas and Heights.

The requirements and limitations of the New
Jersey Board of Tenement House Supervision
and the Jersey City Building Code shall govern
the findings of the Commission on Building Dis-
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tricts and Restrictions as to the height and bulk
of buildings, the percentage of lot that may be oc-
cupied, the area of yards, courts and other open
spaces.

Secrion 3. Business District.

In a Business District as designated on the
““Use Distriect Map’’, no building shall hereafter
be erected, constructed, altered or used which is
arranged, intended or designed for, and no prem-
ises shall hereafter be used for any of the follow-
ing specified trades, industries or uses:

1. Any kind of manufacturing, other than the
manufacture of products, the major portion of
which are to be sold at retail on the premises
where manufactured to the ultimate consumer.

2. Blacksmith shop or horse-shoeing establish-
ment.

3. A milk bottling or distributing station.
4. A carpet or bag cleaning establishment.

5. A coal yard or lumber yard, or mason’s ma-
terial yard.

6. Any trade, industry or use excluded by Sec-
tion 4 of this Ordinance.

7. A terminal shed for public conveyances, un-
less the Public Utilities Commission deems it nec-
essary for the public convenience.

8. A garage for more than five automobile
motor vehicles or a group of garages for more
than five automobile motor vehicles, or a motor
vehicle service station, if any part of the lot or
plot in question is situated within a distance of
one hundred and fifty (150) feet as measured
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along the public street of, or in any case within
any portion of a street between the intersecting
streets in which portion there exists:

(a) A public school.

(b) A duly organized school, other than a pub-
lic school, conducted for children under sixteen
years of age and giving regular instruction at
least five days a week for eight or more monthg
a year.

(¢) A hospital maintained as a charitable in-
stitution.

(d) A church.

(e) A theatre containing at least three hun-
dred seats.

(f) A public library.

9. A garage or group of garages for automo-
biles or motor vehicles nearer than five feet to the
rear line of a corner lot, nor nearer than five feet
to the side street line of a cormer lot the rear of
which abutts on a residential district lot.

SectioN 3 (a). 4reas.

The requirements of all State and Municipal
Laws and ordinances shall govern as to the bulk
of buildings, the percentage of lot that may be
occupied, and the area of yards, courts and other
open spaces.

Swcorion 3 (b). Heights.

No building shall hereafter be erected which is
less than three stories in height on the following
streets: West Side Avenue, Communipaw Ave-
nue, Jackson Avenue, Ocean Avenue, Grand
Street, Monticello Avenue, Bergen Avenue, Sum-
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mit Avenue, Central Avenue, Sip Avenue, Mont-
gomery Street, Grove Street, Coles Street, Pa-
cific Avenue, Hudson Boulevard, Newark Avenue,
Old Bergen Road, Danforth Avenue, or on any
street or avenue within the following boundaries,
which upon the ‘“Use District Map’’ is zoned for
business: North—the north side of West Newark
Avenue from the west side of West Side Avenue
to the Five Corners, continuing easterly along the
north side of Newark Avenue to the east side of
Baldwin Avenue; South—the south side of Com-
munipaw Avenue; West—the west side of West
Side Avenue; Bast—the east side of Baldwin Ave-
nue from the north side of Newark Avenue to
Summit Avenue and the east side of Summit Ave-
nue from the junction of Summit and Baldwin
Avenues to the north side of Grand Street; nor on
the north side of Grand Street up to its junction
with Communipaw Avenue, EXCEPT, garages where
permissible.

Secrion 4. Commercial and Manufacturing
District.

In a Commercial and Manufacturing Distriet,
as designated on the ‘‘Use District Map’’, no
building shall hereafter be erected, constructed,
altered or used which is arranged, intended or de-
signed for, and no premises shall hereafter be
used for any of the following specified trades, in-
dustries or uses:

1. Ammonia, bleaching powder or chlorine
manufacture.

2. Asphalt manufacture or refining.

03

3. Brick, concrete products, terra cotta or tile
manufacture.
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4. Celluloid manufacture or treatment.

5. Cement, lime or plaster of paris manufac-
ture.

6. Crematory, other than a crematory located
in a cemetery.

7. Creosote treatment or manufacture.

8. 'Die stuffs manufacture.

9. Hlectric central station power plant.

10. Fat rendering.
11. Fertilizer manufacture.

12. Gas manufacture or storage in-excess of
one thousand (1,000) cubic feet.

13. Grease, lard or tallow manufacture or re-
fining.

14. Hydrochlorie, nitrie, sulphurie, sulphurous
or other acid manufacture.

15. Incineration or reduction of garbage, offal,
refuse or dead animals.

16. Junk or serap iron storage.
17. Lamp black manufacture.
18. Linoleum or oil cloth manufacture.

19. Petroleum, refining or storage in excess of
one thousand (1,000) gallons.

20. Planing mill or saw mill.

21. Pyroxylin plastic manufacture or articles
therefrom.

22. Rags and scrap paper—storage or baling.

23. Railroad yards or roundhouses.

10
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24. Rolling mill.

25. Slaughtering of animals or fowl.
26. Stock yards.

27. Stone crushing.

28. Sugar refining.

29. Tar distillation or manufacture.

30. Any trade, industry or use that is noxious
or offensive by reason of the emission of odor,
dust, smoke, gas or noise.

31. Distillation of bones, coal or wood.
SucrioN 4 (a). Areas and Heights.

The requirements of all State and Municipal
laws and ordinances shall govern as to the height
and bulk of buildings, the percentage of lot that
may be occupied, and the area of yards, courts,
and other open spaces.

SecrioN d. Industrial District.

In an Industrial District as designated on the
““Use District Map’’, no building shall hereafter
be erected, constructed, altered, arranged or
designated in whole or in part for any of the fol-
lowing purposes :

1. Celluloid manufacfure or treatment.

2. Cement, lime or plaster of paris manufac-
ture.

3. Crematory, other than a crematory located
in a cemetery.

4. Fat rendering.

5. Fertilizer manufacture.
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6. Incineration or reduction of garbage, offal, .

refuse or dead animals.
Szcrion 5 (a). Areas and Heights.

The requirements of all State and Municipal
laws and ordinances shall govern as to the height
and bulk of buildings, the percentage of lot that
may be occupied, and the area of yards, courts
and other open spaces.

Secrion 6. ‘“‘Use District’’ Exceptions.

Any non-conforming use existing at the time of
the passage of this ordinance may be continued.

“Nox-ConrormiNng Use’’ is defined to mean a
use which is excluded by the regulations and re-
strictions of the ‘“Use Distriet’’ in which it is

located.
SrctioN 7. District Boundaries.

Unless otherwise indicated, the boundary of a
Business District is the building line of the street
shown and a line drawn one hundred (100) feet
from and,parallel thereto.

When the majority of the lots fronting on a
Business Street, in a Business Distriet, are deeper
than one hundred (100) feet, the Business Dis-
trict may extend to the full depth of the lots.

Srction 8. Plans and Statement.

Before the erection, construction or alteration
of any building or any part thereof, the owner,
lessee, agent, architect or builder actually en-
gaged in the management or performance of such
erection, construction, alteration or conversion
shall submit to the Commission on Building Dis-
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tricts and Restrictions a complete copy of the
plans of the proposed work and file a statement,
duly subseribed by the owner or his agent on blank
to be furnished by the said Commission, reciting
the use intended to be made of the building or
structure designated in said plans.

Section 9. Approval of Plans and Statement.

It shall be the duty of the Commission on Build-
ing Districts and Restrictions to approve the plans
and statement within a reasonable time after fil-
ing of the same, and to mail its decision on the
application to the applicant, provided, however,
said plans and statement shall be approved by a
majority of the members of said Commission ; and
provided further that the said approval of the said
Commission shall be ratified by the governing
body of the city.

If, on any inspection by the Commission on
Building Distriets and Restrictions, the conditions
of a building or premises or its use or occupancy
are found not to conform to the requirements of
this ordinance or the plans and statement as ap-
proved, the inspector shall at once issue written
notice to the owner or his agent, specifying the
manner in which the building or premises or its
use or occupancy fails to so conform, and direct-
ing said owner or his agent to comply with the
provisions of the aforesaid written notice within
five (b) days from the date of the service thereof
upon him.

Secrion 10. Penalties.

Any person or persons violating the provisions
of this ordinance or taking part or assisting in
any violation of this ordinance, or who maintains
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any building or premises in which any violation
of this ordinance shall exist, shall for each and
every violation be imprisoned in the Hudson
County Jail for a period not exceeding thirty
days or be fined not exceeding Fifty Dollars, or
both. Hach day that a violation is permitted to
exist shall constitute a separate offense.

Secrion 11. Validity of Ordinance.

In case for any reason, any section or portion
of this ordinance shall be questioned in any court,
and shall be held to be unconstitutional or in-
valid, the same shall not affect any section of this
ordinance, except so far as the section so declared
unconstitutional or invalid shall be inseparable
from the remainder or any portion thereof.

Szctron 12. Appeal.

An Appeal Board is hereby established, which
shall consist of the Board of Commissioners of
The Mayor and Aldermen of Jersey City. Said
Board of Commissioners, acting as such Appeal
Board, may in a specific case, after a public hear-
ing and subject to appropriate conditions and
safeguards, determine and vary the application
of the regulations herein established in harmony
with the general purpose and intent, without
changing the boundaries of the respective zones.
Any citizen who is aggrieved by the decision of
the Commission on Building Districts and Restric-
tions may appeal to the said Appeal Board within
fifteen days.

Section 13. When effective.

This ordinance is pa-ssed under and by virtue of
the authority conferred by Chapter 152 of the
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Laws of 1917 and the various supplements thereto
and amendments thereof, and Chapter 229 of the
Laws of 1920, and the various amendments
thereof and supplements thereto, and this said
ordinance shall take effect immediately upon its
final passage.

JorN BrENTLEY,
MicuAEL I. FacEN,
Jamzs F. Ganvon, JE.,
Frank Hacug,
Commissioners.

Passed March 21st, 1922.

Franx A. Doranw,
City Clerk.
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Opinion.

NEW JERSEY SUPREME COURT.
No. 254, Javvary Trerm, 1928.

Morris Bougr,
Relator,

vS.

MAvor AND ALDERMEN OF JERSEY
Crry, a Municipal Corporation,
and Joux J. Brgeans, Director
of Public Safety,

Respondents.

Submitted February 16, 1928; Decided May 18,
1928.

On rule to show cause why a writ of mandamus
should not issue.

Before:
Justices TrRENcHARD, KariscHE and KATZENBACH.

For the Relator, Hexry J. Camsy.

For the Respondents, Tmomas J. Brogan and
CaarLES HERSHENSTEIN.

Prr Curiam :—

On July 29, 1927, the relator applied to the De-
partment of Public Safety and the Mayor and Al-
dermen of Jersey City (P. 7 State of Case) for a
permit for the erection of an ornamental drive-in
gasoline station, designed for pumps and tanks
for the storage of gasoline on land of which he is
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the equitable owner, being described as Lots 1-a
and 1-b in City Block 1364 Jersey City. The ap-
plication was heard and denied.

It is stipulated that the premises in question
were zoned by the zoning ordinance of Jersey
City ‘“as a residential distriet’” and apparently
the application was denied because it was in con-
flict with the provisions of the ordinance, and
also on account of increased fire hazard. There-
upon, on September 20, 1927, the relator obtained
this rule to show cause why a mandamus should
not be issued commanding the granting of such
permit.

The depositions disclose that there is already
in the immediate neighborhood of the locus in quo
underground tanks providing for the storage of
6,000 gallons of gasoline.

We think that the permit cannot be granted.
For all essential purposes the factual situation in
this case brings it within the principle of our de-
cision in Koplin vs. Village of South Orange (De-
cided May 14, 1928). The result is that the rule
to show cause in the present: case will be dis-
charged and the writ of mandamus denied accord-
ingly.

Having reached the conclusion stated, we deem
it important to all parties in interest to announce
it promptly, and we do so in this somewhat in-
formal manner in order to emable the relator to
avail himself of the earliest possible opportunity
for review, if a review is desired. And if a re-
view is desired the relator is hereby given per-
mission to enter a rule allowing and directing the
molding of the pleadings so as to permit of such
review.

(5959)
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finding that the erection of a service station would
create a serious fire hazard in that locality.

Depositions were taken pursuant to the rule to
show cause, which disclosed the fact that in the
immediate vicinity of the locus in quo there are a
great many gasoline pumping stations storing ap-
proximately 6,500 gallons of gasoline (Case, p. 34,
line 12). The relator desires to erect five (5)
pumps on his land (Case, p. 14, lines 40-41). Upon
the blueprint, annexed to the State of the Case,
there is delineated the pumping stations in the im-
mediate vicinity of the locus in quo. ‘

The premises in question are also zoned for resi-
dential purposes, pursuant to the Zoning Ordi-
nances of Jersey City. The rule to show cause in
this matter was obtained on September 20; 1927,
the very day the Constitutional Amendment in-
volving zoning was voted upon and adopted by the
people of New Jersey.

The Supreme Court discharged the rule to show
cause and denied the writ of mandamus and par-
ticularly set out that the depositions disclosed
“that there is already in the immediate neighbor-
hood of the locus in quo underground tanks pro-
viding for the storage of 6,500 gallons of gasoline”
(Case, p. 62, lines 17-21).

The Supreme Court also determined that the
permit cannot be granted because the factual situ-
ation brings this case within the principle of
Koplin v. Village of South Orange, decided May
14th, 1928, reported in 6 Misc. 489, and gave the
relator permission to mould the pleadings so that
an appeal may be taken to this Court. The rela-
tor now urges that the decision of the Supreme
Court be set aside because the case of Koplin v.
South Orange was incorrectly determined by that
Court.

The facts in this case are not at all analogous
to those in the Koplin case. Relator here is at-
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tempting to erect a service station in a wvicinity
where there are already 6,500 gallons of gasoline
stored in underground tanks and thus create a
fire hazard which would be detrimental to the
lives of people living in that community. It is to
be noted that the Supreme Court in its opinion
pointed out this fact which creates the fire hazard.
We respectively urge that it will serve no purpose
to discuss the merits of the decision in the Koplin
case heretofore decided by the Supreme Court, for
this case must be determined upon facts which
were not existent in the Koplin case, and therefore
we respectfully submit:

1. The storing of additional gasoline in the
locality where there are already stored 6,500 gal-
lons of gasoline would create a serious fire hazard.

2. The premises being zoned for residential
purposes, the City is justified in denying the per-
mit. 2

POINT I.

The storing of additional gasoline in the
locality where there are already stored 6,500
gallons of gasoline would create a serious
fire hazard. :

A survey of the conditions existing in the imme-
diate neighborhood of the locus in quo discloses
the following state of facts, as testified to by Mr.
Joseph Van Rosencrance, an inspector in the De-
partment of Combustibles in Jersey City:

“A. I made a careful survey of the conditions
in August, and also in November, and I find
these facts: I find that at the northwest corner
of the Boulevard and Danforth Avenue. the
Wacker Motor Car Company has two under-
ground gasoline tanks, each with a capacity of
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500 gallons, making a total of 1,000 gallons.
The northwest corner of the Boulevard and
Cator Avenue, the Public Tire Company has
one gasoline tank, with a capacity of 500 gal-
lons. At 1770 Boulevard, Peter Mauer has two
underground tanks, each with a capacity of
500 gallons, making a total of 1,000 gallons.
The Greenberg Lubricating Station, at 60 Mc-
Adoo Avenue, and the Brumage Drive-in Sta-
tion, at the Boulevard and McAdoo Avenue,
has four underground gasoline tanks, each
with a capacity of 500 gallons, making a total
of 2.000 gallons. At 1810 Boulevard, the ‘Auto
Accessories’ has two gasoline tanks, with a
capacity of 1,000 gallons—that is, 500 gallons
each, a total of 1,000 gallons. The Texas Com-
pany, at Boulevard, Old Bergen Road and Mc-
Adoo Avenue, has a drive-in station; entrance
is from the Boulevard and Old Bergen Road;
they have two gasoline tanks, each with a
capacity of 500 gallons, a total of 1,000 gallons;
and which makes a total of thirteen under-
ground tanks and a grand total of 6,500 gal-
lons” (Case, pp. 33-34).

The locus in quo is on the Hudson County Boule-
vard near McAdoo Avenue, and for better refer-
ence we respectfully refer to the blueprint an-
nexed to the State of Case.

Mr. Van Rosencrance further testified that the
storing of more gasoline by the erection of addi-
tional tanks will increase the fire hazard because
of the present storage of 6,500 gallons of gasoline
(Case, p. 36, lines 20-25). In summing up his tes-
timony on that point, Mr. Van Rosencrance says:

“Q. And, therefore, from your expert opin-
ion you believe that the storing of any further
gasoline in addition to what the tanks at the
present time contain would be a very serious
increase in the fire hazard? A. Yes, sir.

“Q. Would the storing of any additional
gasoline, in your opinion, be dangerous to the
lives of the people living in that neighbor-
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hood? A. It would add to the dangers that
already exist there” (Case, p. 37, lines 20-30).

It is, therefore, due to no mere whim on the part
of the Commissioners of Jersey City that the ap-
plication was denied, but is the result of an honest
fear that the storing of additional gasoline on the
Boulevard, in the vicinity of Cator Avenue, would
expose the residents of Jersey City in that locality
to a very serious and grave fire hazard and for
that reason the permit was denied.

POINT II.

The premises being zomned for residential
purposes, the City is justified in denying a
permit.

In July, 1927, the State of New Jersey was pre-
paring for an election upon a Constitutional
Amendment giving municipalities the power to
zone, and such zoning was to be considered within
the police power of such municipality.

The locus in quo was, in July, 1927, and still is
zoned for residential purposes, in which zone, pur-
suant to the Zoning Ordinances of Jersey City,
buildings for commercial purposes are prohib-
ited. The City Commission, therefore, adopted
the policy of denying permits for gasoline service
. stations in residential zones upon the theory that
the Amendment would be passed by the people
of New Jersey, and the Legislature, by an enabling
act, would make it possible to so zone Jersey City.
~ The enabling act, as passed by the Legislature
in 1928 and known as Chapter 274, preserved in-
tact the ordinances which were adopted prior to
the adoption of that act.

Irrespective, therefore, of the question whether
the proposed service station would be a fire hazard,
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such a service station has been prohibited by the
Zoning Ordinance of Jersey City and the statute
enacted pursuant to the Constitutional Amend-
ment legalized the validity of such a provision.

We therefore respectfully urge that the
judgment rendered by the Supreme Court
should be affirmed with costs.

Traomas J. Brocan and
CHARLES HERSHENSTEIN,
Of Counsel with Respondents-Appellants.




Petw Jergey Court of Errors and Appeals

Morris Bougr,
Relator-Appellant,

vS.

Mavor AND ALDERMEN OF Jursgy ) On Application
= ; for Mandamus.
Crry, a Municipal Corporation,
and Joun J. Breeans, Director
of Public Safety,
Respondents-Appellees.

BRIEF OF RELATOR-APPELLANT.
Statement of Facts.

The Relator-Appellant is the owner in fee of
a plot of land situated in the City of Jersey City,
Hudson County, New Jersey, known as Street No.
1772-74 Boulevard, and being also known as Lots
1-A and 1-B in Block 1364 on the Official Assess-
ment Map of Jersey City.

On July 29th, 1927, the Relator-Appellant ap-
plied to the Board of Commissioners of Jersey
City and to the Commissioner of Public Safety
for a permit to store on the above mentioned
premises, gasoline and automobile oils, intending
to use said premises as an automobile supply sta-
tion.

On August 22nd, 1927, a hearing on the afore-
said application was held in the City Hall of Jer-
sey City before the Commissioner of Public
Safety of Jersey City, at the conclusion of which
hearing, the said Commissioner denied to the Re-
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lator-Appellant the permit. No reason was given
by the said Commissioner or by the Board of
Commissioners of Jersey City for refusing to
issue the said permit to the Relator-Appellant (p.
8, lines 1-40; p. 9, lines 1-21; p. 15, lines 15-20 and
Kxhibit D-1, p. 46, State of Case).

A Zoning Ordinance of Jersey City, passed
March 21st, 1922, laid out and divided Jersey City
into districts of which certain ones are set aside
and designated as residential districts. The afore-
said Ordinance declares that no premises in the
vesidential district can be used for ‘‘business,
trade, commercial or industrial purposes, the man-
ufacture or sale of any commodity’’. This Ordi-
nance appears as Hixhibit D-3 on pp. 50-60, State
of Case. The limitation on residential districts
appears in Section 2, Paragraph 1 of said Ordi-
nance (p. 51, lines 11-13, State of Case). The
premises in question are located in a residential
district (p. 15, lines 25-30, State of Case).

After being denied by the Respondents-Ap-
pellees the permit as applied for, the Relator-Ap-
pellant obtained a rule to show cause from our
Supreme Court directing the Respondents-Ap-
pellees to show cause why a peremptory or alter-
native writ of mandamus should not be issued,
commanding them to grant to the Relator-Appel-
lant the permit aforementioned (pp. 5 and 6, State
of Case). On the return to said rule to show
cause and after argument thereon, the Supreme
Court refused to grant a writ of mandamus on
the ground that the factual situation in the case
brought it within the principle of the decision in
Koplin v. Village of South Orange, 6 Miscell. 489.

The opinion of the Supreme Court appears on
pages 61 and 62 of the State of the Case.

The order of the Supreme Court dismissing the
rule to show cause also permitted the Relator to

W
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mold the pleadings and to appeal to the Court of
Errors and Appeals (p. 3, State of Case).

It is stipulated by counsel for the respective
parties, that the pleadings be regarded and treated
as molded and considered as if an alternative writ
had heretofore been allowed in this matter and
that all of the testimony and depositions hereto-
fore taken be regarded as taken upon and under
said alternative writ (p. 4, State of Case).

The Relator takes the position, that the only
question on appeal is whether the Zoning Ordi-
nance of Jersey City aforementioned affected the
application of the Relator-Appellant here under
review.

ARGUMENT.

The Supreme Court erred in holding that the
Zoning Ordinance of Jersey City affected the
application of Relator here under review.

In determining whether or no a writ of man-
damus should be issued in this case, the status of
the parties must be taken as of the time of the
filing of the application for the permit, which was
on July 29th, 1927 (p. 8, lines 12-20, State of
Case).

““The status of the Relator is, we think,
fixed at the time it made its application for
the building permit.”” Advance Development
Co. v. Jersey City, 140 Atl. 788 at p. 789.

““We are asked by the respondent to con-
sider in dealing with this case the fact that a
constitutional amendment regarding zoning
has been adopted by the voters of this State.
In the present case the status of the parties
was fixed long before the Zoning amendment
was adopted. The constitutional amendment
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has, we think, no application to the present
case and should not be considered in its dis-
position.””  A. (. Construction Co. v. Scott,
141 Atl. 760.

On July 29th, 1927, neither the constitutional
amendment nor the subsequent legislation in re-
lation to zoning had been adopted and Relator-
Appellant was therefore not bound by the pro-
visions of the Jersey City Zoning Ordinance.

The Court below in the case at bar rested its
determination on the principle enunciated in the
case of Koplin v. South Orange, reported in Vol.
VI, Mise. Rep. 489. In the Koplin case the appli-
cation for the building permit was filed on Novem-
ber 9th, 1926. A permit was refused ‘‘on the
ground that the Zoning Ordinance of the Village,
passed March 21st, 1922, prohibited the erection
of the type of building proposed on the land in
question’’. The Supreme Court apparently con-
sidered that the status of the parties was fixed as
of the time of the filing of the application, but re-
fused to grant a peremptory writ of mandamus
on the ground that the act of the Legislature en-
titled ““An Act to enable municipalities to adopt
zoning ordinances limiting and restricting to
specified districts and regulating therein buildings
and struetures, according to their construction,
and the nature and extent of their use, and the
repeal of sundry zoning laws’’, which Aect became
effective on April 3rd, 1928, and is Chapter 274 of
the Laws of 1928, was retroactive in effect and
made valid the aforementioned zoning ordinance
as of November 9th, 1926, the date of the filing of
the aforesaid application.

It is the contention of the Relator-Appellant in
the present case, that the said statute permitting
municipalities to pass zoning ordinances is not
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retroactive and therefore that the zoning ordi-
nance of Jersey City under which the permit
herein was denied was at the time the application
herein was made, of no effect.

POINT 1.

It was not intended by the Legislature to give
to the aforementioned statute a retroactive effect.

It is a well settled principle that the Courts will
not give a retroactive meaning to a statute unless
there is wording in the statute which is so clear
that there can be no possible doubt but that the
Legislature intended that such a statute should
act retroactively.

In the case of Citicens Gas Light Co. v. Alden,
44 N. J. L. 648, Justice Knapp, in writing the
opinion of the Court of Errors and Appeals, says
on pages 653, 654 :

“It is not enough that words used in an
act may be given a retrospect without doing
violence to their meaning, or that such a
course may coincide with their common un-
derstanding.

Laws, generally, are enacted for the regu-
lation of future affairs and conduct, and to
establish the basis on which rights may there-
after under them be rested, and are not
usually designed to alter or affect the quality
or legal relations of past acts and concluded
transactions, much less to disturb rights which
have arisen under laws running concurrently
with their birth. Hence we do not look for
or expect in any enactment that it shall be
operative as of time prior to its own exist-
ence; and before we are permitted to aseribe
to it such purpose, there must be found in
the law such clear and indubitable expres-
sion of the legislative design as precludes any
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other reasonable interpretation of the words
used. The rule in the courts is, that retro-
active effect will not be given to a statute
when the words in it can be construed as de-
signed to make it prospective only. William-
son ». N. J. S. R. R. Co., 2 Stew. Eg. 311.
All legislation is framed, or presumed so to
be, in view of this conspicuous canon of con-
struction governing in courts where the duty
of interpretation is reposed. And when the
legislature intend to give to law of their en-
actment operation upon the past, they will and
must do it with such choice of words as
places it beyond the realm of doubt.”’

See also

Frelinghuysen v. Morristown, 77 N. J. L.
493, at p. 496;

Jones v. D. L. & W. Ralroad Co., 96
NI 197 at p. 2001

There is no wording in the Zoning Ordinance

statute of 1928 (Chapter 274 of the Laws of 1928)
which under the foregoing rules gives to it a re-
troactive effect.

The title of the act is

‘““An Aect to enable municipalities to adopt
zoning ordinances limiting and restricting to
specified distriets and regulating therein
buildings and structures, according to their
construction, and the nature and extent of
their use, and the repeal of sundry zoning
laws.”” Laws 1928, p. 696.

Here we find no language that can be construed

as making the purpose of the act retroactive.
Everything is in the future ‘“An act to enable
municipalities to adopt zoning ordinances * * *
and the repeal of sundry zoning laws.”” Any ver-
biage making the act retroactive is not within the
purpose as stated in the title and would therefore
be unconstitutional.
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But the Supreme Court in its opinion in the
Koplin case points to Section 7 of the act as jus-
tifying its decision in regard to the retroactive
character of the legislation.

Section 7 provides that ordinances existing at
the time of the adoption of the act ‘“shall continue
in effect as if they had been adopted under the
provisions of this act”’.

The purpose of that provision is to make it un-
necessary to re-adopt these existing ordinances
after the passage of the act but to treat them as
if they had heen adopted after such passage and
therefore to validate them as of the date of ap-
proval of the act. How could such ordinances be
adopted under the provisions of an act before the
act was in existence? No retroactive effect was
intended else the wording would have been differ-
ent. If the legislature intended the construction
put upon Section 7 by the Supreme Court, it would
have said that existing ordinances ‘‘shall have the
same effect as if this act had been adopted prior
to their passage’’. But the Legislature did nof
say this and it is a plain misconception of its lan-
guage to attribute to it such a meaning.

The most that can be said is that the verbiage
of the act is dubious in this regard and if that be
so, then the principle enunciated in Citizens Gas
Laght Co. v. Alden, 44 N. J. L. 648, supra, applies
and prospective interpretation should prevail
over the retrospective.




POINT 1I.

If the Court decides that the statute acts retro-
actively so as to validate the aforementioned
zoning ordinance of Jersey City as of the time
of the filing of the application herein, then the
said statute in that particular is unconstitutional
because it would divest the vested rights of the
Relator-Appellant in the property in question.

At the time of the application for a permit,
Relator-Appellant had a right to erect the char-
acter of building applied for, he attempted to ex-
ercise it and was illegally prevented from doing
so. He immediately applied to the Courts for re-
dress and is now deprived of this right because of
subsequent constitutional amendment and subse-
quent legislation. Such a procedure violates Para-
graph 16 of Article 1, paragraph 8 of Section VII
of Article IV of the State Constitution and the
fifth and fourteenth amendments to the United
States Constitution.

In the case of Ignaciunas v. Risley, 98 N. J. L.
712, Justice Katzenbach speaking for the Supreme
Court says on pages 715 and 716:

‘“Article 1 of Section 16, and Article 4,
Section 8 of the State Constitution, provide
that private property shall not be taken for
public use without just compensation. Sec-
tion 1 of the fourteenth amendment to the fed-
eral constitution provides that no state shall
deprive any person of life, liberty or property
without due process of law, or deny to any
person within its jurisdiction the equal pro-
tection of the law.

The right to acquire property, to own it, to
deal with it and to use it, as the owner chooses,
so long as the use harms nobody, is a natural

———
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right. This does not owe its origin to con-
stitutions. It existed before them. Spann v.
Dallas, 235 S. W. Rep. 513. 1t is, however, a
right guaranteed by our constitutions. It is
a right necessary to the existence of organ-
ized society. The protection of this natural
right is one of the reasons which prompted
men to form governments. The protection
of private property is the aim of every well
considered form of government. The right
of private property has been called the key-
stone of the arch of civilization. A govern-
ment which fails to protect the right of pri-
vate property cannot endure. Men will not
undergo the labor and hardships necessary to
the acquisition of property if they find that
the ownership and the enjoyment thereof is
not to be protected. With the right of own-
ership and possession, goes the right to use,
enjoy and dispose of the property owned. The
substantial value of property lies in its use.
If the right of use be denied, the value of the
property is lessened or destroyed. A law
which forbids a certain use of property de-
prives it of an essential attribute. The result
in effect is a proseription of its ownership.
Spann ». Dallas, supra.’’

The Supreme Court in that case held that under
the New Jersey Constitution as it then read, the
only time that an owner could be restricted in the
use of his real property by the public authority,
was when such restriction was ‘‘essential to the
public health, safety and welfare’’, and that at all
other times ‘‘the abridgement of its contemplated
use is an invasion of the inherenf and constitu-
tional rights of the Relator (owner)’’. That was
the law of this State at the time of the applica-
tion by Relator-Appellant for his permit.

““A state constitution, or an amendment
thereof, which is retrospective in its opera-
tion is not invalid where it does not * * *
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divest vested rights. A subsequent legislative
enactment explanatory of a previous law can-
not retroact so as to affect the rights of par-
ties under such previous law, as even in the
absence of an express constitutional prohibi-
tion of retrospective laws, a statute or ordi-
mance is void ‘where its operation would im-
pair vested rights.”” 12 C. J. 1085, See. 779.
‘Tt s well settled by authority that statutes
are not to be given a retrospective operation
except where it is manifest the legislature
intended they should have such operation;
and, as already shown, it is not competent
even for the legislature to give such opera-
tion to an act where it will affect existing or
vested rights. Thomason v. Alexander, 11
I1l. 54; Betts v. Bond, Breese, 223; People v.
Thatcher, 95 T1l. 109; People v. Peacock; 98
Id. 172; Garrett v. Wiggins, 1 Scam. 335;
Rhinehart v. Schuyler, 2 Gilm. 473; Bruce v.
Schuyler, 4 1d. 221 ; Marsh v. Chestnut, 14 T11.
223 ; Conway v. Cable, 37 1d. 82; Dobbins, et
al.v. First Natl. Bank,112 T11. 553 at p. 565.

See also

City of Chicago v. Collin, et al., 134 N. H.
Rep. 751, at p. 7563;

Arnold & Murdock Co. v. Industrial Com-
masston et al., 145 N. K. Rep. 342, at
. 343;

Smolen v. Industrial Commission, et al.,
154 N. E. Rep. 441, at p. 443;

Fawcett v. Andrews, 197 N. Y. Supp. 208;

Colonial Motor Coach Corp. v. City of

Oswego, et al., 215 N. Y. Supp. 159.

e

.
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POINT III.

If the Court decides that the statute acts retro-
actively, it cannot retroact further than the date
upon which the constitutional amendment took
effect.

This would seem to be obvious because if we
assume any date before the adoption of the amend-
ment we must assume the constitution as it was at
that date and such legislation being on the as-
sumed date unconstitutional, it would be void.

The statute of 1928 therefore cannot affect the
case sub judice because not only was the applica-
tion for a permit and denial before the adoption
of the amendment, but this case was actually in
court at the time.

POINT 1IV.

If the right of the Relator-Appellant was vested
so as to prevent its being taken away either by
constitutional amendment or by legislation, the
Supreme Court in the exercise of its discretion
should grant the writ herein prayed for.

The principle enunciated in the case of Rohrs v.
Zabriskie, 133 Atl. 65, has no application here be-
cause in that case a question of public safety arose
and the passage of the ordinance did not alter the
existing fact. Here neither public safety nor pub-
"ic health enters into the matter and an indifferent
act 1s prohibited. Said act could not have been
legally prohibited at the time of the application
and therefore months before such prohibition Re-
lator was illegally denied his right. He immedi-
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ately sought redress in the only form of action
open to him and has since diligently pursued such
action. What more could he do? TIs it not a de-
nial of a plain existing right for the Court to now
refuse to help him?

It is respectfully submitted that the judgment
of the Supreme Court should be reversed.

Marx A. SuLLivan,
Of counsel with Relator-Appellant.

Pandick Press, Inc., 22 Thames St., New York, U. S. A.
(6446)












