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New Jersey Court of Errors and Appeals

N o tice of A pp eal.

(Filed Jan. 8, 1917.)

NEW JERSEY SUPREME COURT, 

B urlington County .

B e n ja m in  F. Loveland,
Plaintiff,

VS.
Notice 

of Appeal.

McK eever B rothers, I nc., 
Defendant.

To James Mercer Davis, Esq.,
Attorney of Plaintiff.

P lease take notice, that the defendant appeals 
to the Court of Errors and Appeals from the whole 
of the judgment entered in this case.

GRIFFIN & GRIFFIN, 
Attorneys of Appellants.



G rounds o f A p p eal.
(Filed Feb. 6, 1917.)

NEW JERSEY COURT OF ERRORS AND 
APPEALS.

B e n ja m in  F. Loveland,
10 Plaintiff,

vs.

McK eever B rothers, I nc ., 
Defendant.

At Law
 ̂ Grounds of Ap­

peal.

The appellants state the following grounds of 
appeal in this cause.

20 1. Because the Court refused to grant defend­
ants’ motion for a non-suit upon the evidence given 
at the trial.

2. Because the Court refused to give judgment 
for defendants although it should have done so on 
the evidence given at the trial.

3. Because the amount of the judgment was 
excessive.

30
4. Because the finding of the Court was against 

the clear weight of the evidence.

Dated, January 30, 1917.

GRIFFIN & GRIFFIN, 
Attorneys for Defendant-Appellant. 

To:
J ames Mercer D avis, E sq.,

Attorney of Plaintiff-Appellee.40
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Sum m ons.

S tate of N ew  J ersey, s s . : to 
McK eever B ros., I nc ., defendant. 

[ seal] Y ou are hereby summoned to 
answer the annexed complaint of 
Benjamin F. Loveland, in an action 

at law in the Supreme Court, and take notice that 
unless you file your answer to said complaint with 
the Clerk of the Supreme Court, at Trenton, with­
in twenty days after service upon you of this writ 
and the annexed complaint, the plaintiff may pro­
ceed in the suit and judgment may be entered 
against you.

W itness, William S. Gummere, Esq., Chief Jus­
tice of our said Court, at Trenton, this eleventh day 
of July, nineteen hundred and sixteen.

WM. C. GEBHARDT, 
Clerk.

J ames Mercer D avis, 
Attorney.
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C om p lain t.

NEW JERSEY SUPREME COURT. 
B urlington County.

B e n ja m in  F. Loveland,
10 P la in tiff,

vs.

McK eever B rothers, I nc., 
Defendant.

The plaintiff, residing at New Gretna, in the 
County of Burlington, in t-lie State of New Jersey, 

20 complains and says:—

1. That at and during the time of the matters 
herein complained of the said defendant was the 
owner and operator of a certain fish factory, lo­
cated in the State of New Jersey, and employed 
the plaintiff in and. about its business at a salary 
of two hundred dollars per month during that pe­
riod of time extending from July 22nd, 1911, to 
March 31st, 1916.

30
2. That there is due to the plaintiff for wages, 

as aforesaid, the sum of $10,009.84.

3. That there is due the plaintiff from the de­
fendant the sum of $169.88 for moneys advanced 
and bills paid at the special instance and request 
of the defendant and for its benefit,

4. That the total amount due the plaintiff from 
40 the defendant is the sum of $10,179.72, and the to-

Complaint. 
Action at Law.
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Complaint

tal amount of credits to which the defendant is en­
titled is the sum of $3,163.88, leaving a balance due 
the plaintiff of the sum of $7,015.84.

5. Attached hereto and made a part hereof is 
an itemized statement of the account sued upon. ^

Judgment will be demanded for the sum of 
$7,015.84.

JAMES MERCER DAVIS, 
Attorney of Plaintiff.

20

30

40
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S ta te m e n t of A c c o u n t Sued Upon.

10

Four years’ work from July 22, 1911 to
July, 1915 ........................................... |9,600.00

Eight mos. and 6 das. work from July
24, 1915, to March 31st, 1916.............  409.84

Paid out for pumping, Winter of 1913. . 60.00
“ “ “ taxes, 1913.......................... 4.80
“ “ “ “ 1914........................ 4.80
“ “ “ “ 1915.................... . . 5.46

Paid bills for factory—Fall of 1914.... 38.80
“ “ “ “ “ “ 1915___ 56.02

>,179.72

CR.
20

May 15, 1914..........................$800.00
Aug. 15, 1914............. ............  200.00
Dec. 4, 1914................. ...........  200.00
Mar. 11, 1915................ ...........  200.00
May 27, 1915............... ...........  200.00
Aug. 24, 1915............... ...........  500.00
Oct. 2, 1915.................. ...........  500.00
Feb. 7, 1916................. ...........  200.00
Feb. 21, 1916......... .. . ...........  200.00

30 Rent of meadows......... ...........  45.00
Excess of check........... ...........  13.88
Scrap iron sold........... ...........  105.00

Balance due Mr. Loveland

3,163.88

r,015.84

40
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A n sw er and C ou n terclaim . 

(Filed Oct. 10, 1916.)

NEW JERSEY SUPREME COURT,

B e n ja m in  F. Loveland,
Plaintiff,

vs.

McK eever B rothers, I nc., 
Defendant.

20
Defendant, a corporation duly organized under 

and by virtue of the laws of the State of New Jer­
sey, having its principal office at Crab Island, Tuck- 
erton, N. J., answering the plaintiff’s complaint, 
says:

1. It admits paragraph one of the complaint.

2. It denies paragraphs two, three, four and 
five of the complaint. JO

First Defense.
1. Defendant employed plaintiff at a salary of 

Two hundred ($200.00) Dollars per month as a su­
perintendent and in consideration therefor, plaintiff 
agreed to devote his exclusive services to the care 
of defendant’s plant.

2. Plaintiff in violation of his agreement ne­
glected or refused to perform said services for long 40

Action at Law. 
Answer and 
Counter-Claim.
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Answer and Counterclaim.

periods of time but instead devoted himself to pri­
vate enterprises of his own.

3. Between August 19th, 1911, and March 6th, 
1916, defendant, pursuant to said contract, paid 
plaintiff at various times sums of money aggregat­
ing Seven thousand six hundred ($7,600) liollars.

Counter-Claim.

Defendant alleges by way of counter-claim 
against the plaintiff, that:

First Count.

1. Plaintiff while wrongfully engaged in a pri- 
20 vate business of his own obtained the services of 

certain of the regular employes of defendant, to 
assist him in said private business and charged the 
compensation received by said men to the pay roll 
of defendant.

Second Count.

1. Plaintiff without authority from defendant 
at various times used a boat belonging to defend­

ed ant in a private business of plaintiff’s and defend­
ant was seriously damaged thereby.

2. Plaintiff while wrongfully using said boat 
consumed defendant’s gasoline to the value of Sev­
enty-five ($75.00) Dollars.

Third Count.

1. Plaintiff so negligently and carelessly per- 
40 formed his duties as superintendent of defendant’s
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Answer and Counterclaim

plant that defendant sustained damages in the sum 
of Five thousand ($5,000) Dollars.

Defendant demands Two thousand ($2,000) Dol­
lars on the first count of counter-claim, Seven hun­
dred ($700) Dollars on second count of counter- 
claim and Five thousand ($5,000) Dollars on third ^  
count of counter-claim.

GRIFFIN & GRIFFIN, 
Attorneys of Defendant.

20

30

40
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B i l l  o f P a r tic u la r s .

NEW JERSEY SUPREME COURT, 

B urlington County .

10 B e n ja m in  F. Loveland,
Plaintiff,

vs.

McK eever B rothers, I nc ., 
Defendant.

Action at Law. 
Bill of 

Particulars.

2q To James Mercer Davis, Esq., 
Attorney of Plaintiff.

Sir:
The following is a bill of particulars of the de­

fendant’s counter-claim:

1. Plaintiff wrongfully employed the following 
employees of defendant for the following period of
time:

30 Frank, a watchman used by plaintiff in 
his oyster business from October, 1914, to 
April, 1915, both inclusive, seven months,
at $50.00 per month, including board.......  350.00

Saunders, from November, 1914, to 
April, 1915, six months, at $35.00 per
month .......................................................  210.00

Gaskill, November and December, 1914, 
two, months, at $30.00 per month.............  60.00

40 Total for first count $620.00
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Bill of Particulars

2. Boat wrongfully used by plaintiff was the 
Green Garvey Boat and gasoline was obtained 
from defendant’s plant by plaintiff between No­
vember, 1914, and April, 1915, to the value of $66.50

3. After July, 1915, plaintiff was employed as 
a watchman for six months at $50.00 per month, 
but absented himself and so negligently performed 
his work that the steamer Chippewa sunk and plain­
tiff did not notify his employer of the sinking of 
said boat.

Plaintiff negligently absented himself from the 
plant from November, 1914, to April, 1915, both in­
clusive, six months, at $200.00 per month.$1,200.00

On account of plaintiff’s negligence the ma­
chinery of said plant was allowed to rust. 20

Respectfully,

GRIFFIN & GRIFFIN, 
Attorneys of Defendant.

30

4 0
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J u d gm e n t M em orandum .

NEW JERSEY SUPREME COURT,
(Filed Dec. 6, 1916.)

-.q B e n ja m in  F. Loveland,
Plaintiff,

vs.

McK eever B rothers, I nc., 
Defendant.

Memo.

Carrow, J .

20 I find that the plaintiff properly performed his 
contract and is entitled to recover his unpaid com­
pensation less $90.00 for the use of the “Green 
Garvey” and $24.00 for the use of defendants’ men.

The amount which I find is due from defendant 
to plaintiff is $2,395.82.

30

40



13

E x h ib it  P  1.

YORK AND YORK,
Bernard F. York Frank B. York

Attorneys and Counselors at Law, 
National Shoe & Leather Bank Building,

271 Broadway, New York City. 
Telephone 6933 Barclay August 28,1916.

James Mercer Davis, Esq.,
301 Market Street,

Camden, N. J.

I )ear Sir :

Benjamin F. Loveland 
vs.

McKeever Bros. Inc.

20

In the above matter we have examined into the 
facts regarding your client’s claim and find that 
Mr. Loveland does not credit McKeever Bros, with 
payments on account of salary made to him between 
July 22, 1911, and May 15th, 1914, the date of the 30 
first credit allowed our client in your complaint.
In other words, from the beginning of Mr. Love­
land’s employment to and including August 6, 
1913, there was paid to your client the aggregate 
sum of |4,600.00, as shown on the enclosed state­
ment. These payments were all made by checks 
dated as thereon shown and we would appreciate 
it if you will consult with your client relative to 
same.

Enclosed please find statement of Mr. Loveland’s 40
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Exhibit

account as shown by McKeever Bros.’ books. This 
account we do not believe can be disputed and we 
might state that same agrees with Mr. Loveland’s 
letter to Mr. Woods (McKeever Bros.’ manager) 
dated January 13th, 1916. Kindly advise us, so 
that we may take the matter up with our client 
with a view of settlement of all matters in dispute.

Thanking you for your courtesy,

Very truly yours,

YORK & YORK.

E n c .
20 FBY/LGL

30

40



15

T estim on y.

BURLINGTON COUNTY CIRCUIT COURT.

B e n ja m in  F. Loveland,
Plaintiff,

vs.

McK eever B rothers, I nc., 
Defendant.

Mt, Holly, N. J., Nov. 23, 1916.

Before H on . H oward Carrow, Judge; no jury.

Appearances:

For Plaintiff: J ames Mercer D avis.

F or Defendant: J. S tanley Griffin , of 
Griffin  & Gr iffin .
J ohn  G. H orner.

Mr. Davis: This suit, if your Honor 
please, is for the recovery of wages for work 30 
performed by the plaintiff to the defend­
ant company, a corporation, and also for 
certain moneys advanced by the plaintiff 
for the benefit of the defendant. I will 
show your Honor that the plaintiff began 
work for the defendant on July 22, 1911, 
and continued until July, 1915; that he was 
under a monthly compensation of two hun­
dred dollars per month, and that in addi­
tion to the wages which were accruing to 40

10
► Action at Law.
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Testim ony

him he paid certain bills for the defendant 
company; he paid sixty dollars for pump­
ing out of steam boats; he paid taxes for 
1913, 1914, and 1915: 1913, $4.80; 1914, 
$4.80; 1915, $>.46; in the fall of 1914 lie 
paid certain bills for the defendant compa­
ny amounting to $38.80; and in the fall of 
1915 he paid certain bills amounting to 
$56.02. As I understand, Judge Horner 
and I have agreed to this stipulation: That, 
assuming but not admitting, that the con­
tract of employment is as is claimed by the 
plaintiff, there would be due, assuming and 
admitting payments which are claimed by 
defendant, there would be $2,415.84 which 

20 would be due to the plaintiff in the present
action. In other words, we are trying to 
save your Honor the necessity of proving 
certain credits to which the defendant in 
this case are entitled and without stating 
the language of the account.

The Court: I suppose that what you are 
proving due is this: That the defendant 
company, a corporation, is liable, if it is 
liable, to the extent of $2,415.84?

30 Judge Horner: That is not exactly the
situation, if your Honor please. I thought 
we would each make our opening and then 
make the stipulation at the end. That is 
certainly the maximum to which, under any 
theory of the case, we would be liable; but 
we contend that we are entitled to substan­
tial credits, which would materially reduce 
that $2,415.84, and possibly go so far as to 
entitle us to a verdict as against the plain­
tiff.40



17

Testimony

The Court: That changes the situation.
Judge Horner: I think I can fairly state 

the stipulation.
'Mr. Davis: If we are entitled to compen­

sation, then compensation less the credits, 
which would have amounted to the figure 
which I have mentioned.

Judge Horner; I am willing in behalf of 
the defendant corporation to admit that if 
the claim of the plaintiff, as set forth in the 
complaint, is accurate and true, which at 
this time the defendant does not, however, 
admit in consideration of the credits which 
counsel for the defense know we are entitled 
to by reason of many payments not stated 
in the complaint, then and in such case the 
plaintiff would be entitled to $2,415.84.

Mr. Davis: That will do.
Judge Horner: In other words, if the 

claim is good in entirely, and if our claim 
is no better than we now admit by reason 
of money payments made, then the plain­
tiff would be entitled to recover $2,415.84.

The Court: I assume that counsel can get 
together on the figures.

Judge Horner: These are the exact fig­
ures so far as we can stipulate.

Mr. Davis: This man did certain work, 
and we have claimed for the entire period 
of his work. There are certain credits to 
which the defendant is entitled and which 
we admit, which did not enter into the for­
mer pleadings. Now, if our claim is cor­
rect—

The Court: If liability attaches-----
Mr. Davis: If we are entitled to pay, and

10

20

30

40



Benjamin F. Loveland—Direct

disbursements made, and Judge Horner’s 
client is entitled to credits which we con­
cede, there would be due $2,415.84. Judge 
Horner says we are not entitled to any com­
pensation whatsoever, and he wants to re- 
cover many judgments against us for fail­
ure of consideration, and omissions, and so 
forth, which he wants to set up.

The Court: Isn’t it just as I stated i t : 
If liability attaches in the case, the plain­
tiff is entitled to $2,415.84, unless Judge 
Horner shows a counter-claim?

Judge Horner: Or entitled to rebuttment 
or recoupment by reason of failure to per­
form, or make disbursements, or disburse- 

2q ments being unauthorized or unwarranted.
The Court: I understand.

B e n ja m in  F. Loveland sworn.

By Mr. Davis:

Q. Captain Loveland, you live in Bass River 
3Q Township, this county? A. Yes, sir.

Q. Do you know a corporation, the McKeever 
Brothers? A. Yes, sir.

Q, The defendant in these proceedings? A. Yes, 
sir.

Q. Did you ever work for them? A. Yes, sir.
Q. Were there any negotiations which led up to 

your going to work for them? A. What do you 
mean by that?

Q. Conversation. A. A verbal contract when I 
40 started to work for them.
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Benjamin F. Loveland—Direct

Q, With whom did you have that contract? A.
S. W. McKeever.

Q. Is he here in court? A. Yes, sir.
Q. Now, can you tell us about when that took 

place? A. When I started the work?
Q. I am talking about the conversation. A. He 

met me at Lewes, Delaware. I was engaged there 
at the Fish Plant.

Q, How long was it before July 22, 1911, was 
it that you had the conversation ? A. I think it was, 
if I remember right, the 20th day of July.

Q. Just a couple of days before? A. Yes. Mr. 
McKeever stopped at Georgetown, Delaware, and 
called me on the telephone, and wanted me to hire 
an automobile and come to Georgetown to see him.
I said it was impossible for me to come to George- 20 
town, a distance of about sixteen miles, I was 
expecting fish at the plant, and if he would come 
to Lewes, Delaware, I would see him He came 
there at the Rodney Hotel, where I met him at 
eleven o’clock in the evening. There we made the 
bargain for me to come to Crab Island, New Jersey, 
to take charge of the plant.

Q. What were the terms of that bargain? A. Two 
hundred dollars per month the year around.

Q. Was there any other item that entered into 30 
it? A. No, sir.

Q. What services were you to perform? A. Per­
form the Fish Factory duties.

Q. More than one person employed there? A. A 
number of persons.

Q. What duties were yours? A. Superintendant 
of the plant, subject to their orders.

Q. This Mr. S. W. McKeever, is he one of the 
corporation? A. Yes, sir; to the best of my knowl­
edge. 40
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Benjamin F. Loveland—Direct

Q„ Who had active charge of the business there 
over you? A. Mr. S. W. McKeever and Mr. E. J. 
McKeever, the two brothers.

Q. Each gave you orders? A. Yes, sir.
Q. How long did they continue to do that? A. 

10 A11 the time I was there.
Q. All the time-----

By the Court:

Q. Where is Crab Island? A. In little Egg 
Harbor Bay, north of Atlantic City.

By Mr. Davis:

Q. Did you accept that offer? A. Yes, sir.
Q. And you went to work when? A. 22d day of 

July, 1911, in landed at the plant about two o’clock 
in the afternoon.

Q. On the 22d? A. Yes, sir.
Q. Was Mr. McKeever there, either one or both 

of them? A. Mr. S. W. McKeever was with me, 
came from Philadelphia down with me.

Q. You were to work for McKeever Brothers, the 
corporation? A. Yes, sir.

oq Q. Did you have an appointment to meet Mr. 
McKeever in Philadelphia? A. Mr. McKeever, the 
same as last night I had the conversation, made the 
agreement and told me to meet him the next day 

% at Broad Street Station. I left about seven o’clock
and arrived at Philadelphia about eleven o’clock; 
no, it was in the afternoon, the train left about two 
o’clock from Lewes, and arrived in Philadelphia 
about five or six, and he met me in Broad Street. 
We went to the hotel and everything and went to 
Tuckerton, New Jersey, the next day.40
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Benjamin F. Loveland—Direct

Q. Mr. McKeever came with you? A. Yes, sir.
Q. You went to work on the 22d? A. I landed 

there and looked the plant over, and went home, 
and returned next morning at daylight and started 
in to work.

Q. How long did you continue to work there? -jq 
A. Until this last Spring, the last of March.

Q. 1916 or 1915? A. This last Spring.
Q. 1916? A. Yes.
Q, What month did you stop work? A. I received 

notice, I think, the last day of March, that Captain 
Cranmer took charge of the steamers.

Q. You went to work on July 22, 1911; did you 
work continuously? A. I worked continuously what 
orders that I had.

Q. Was there any period of time that you were 20 
not in their employ? A. No, sir; no time.

Q. Did your wages continue at two hundred dol­
lars per month, or wTas there any change in that?
A. Until the 24th of last July a year ago.

Q. July, 1915? A. Yes, sir.
Q. 1915. A. I left the steamers on my own ac­

count, and I wrote-----
Q. What do you mean you left the steamers?

A. I was on the steamers; we were fishing and 
landing the fish at Long Island. I left them, came 30 
ashore, and wrote McKeevers that I left them on 
the 24th day of July, that there was nothing for 
me to do or look after, and I would rather with­
draw my wages until such time as they needed 
me.

Q. What did they reply? A. They wouldn’t lis­
ten for my going off wages, and to come to Brook­
lyn. I went out there and they put me on at fifty 
dollars per month.

Q. July 24, 1915? A. Yes, sir. 4 0
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Benjamin F. Loveland—Direct

Q. They put you on? A. They put me on wages 
at fifty dollars per month to take care of the 
steamers the coming winter and keep an eye on 
the factory.

Q, And then the fifty dollars per month con- 
jn tinued for how long? A. Until the last day of 

March, I think, that Captain Cranmer came and 
told me he wanted the key to the steamers, he had 
authority to take charge of them.

Q. And you quit work then? A. Yes, sir.
Q. The last day of March, 1916? A. Yes, sir.
Q. Then do I understand from July 24, 1915, 

to March 30, 1916, you were under wages at fifty 
dollars per month? A. Yes, sir.

Q,. And before that time, from July 22, 1911, 
20 until July 24, 1915, you were under contract for 

wages of two hundred dollars per month? A. Two 
hundred dollars per month the year around.

Q. Did you perform the services that were re­
quired of you? A. I did.

Q,. Won’t you just tell his Honor in a general 
way what services you performed under your con­
tract of two hundred dollars per month? A. My 
duties was, as I understood it, to take charge of 
the fish plant, and to take care of all fish that 

30 came there.
Q. They were in what sort of fish business? A. 

In the manhaden fish business.
Q. That means what? A. Fish caught for fer­

tilizing purposes. And I performed those duties 
and took care of the fish landed there.

Q. You had nothing to do with the fishing or 
men that did the fishing? A. Captains took care 
of the ships. I took care of the fish landed.

Q. Did you supervise the management of the 
40 plant? A. I did.
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Benjamin F. Loveland—Direct

Ql What did they do at the plant? A. We cooked 
the fish up and pressed the oil out of them, and 
had the scrap for fertilizing purposes. The oil 
was extracted from the scrap.

Q. Were they called rend of the fish? A. Yes, 
sir. 10

Q. Did you spend any money on behalf of the 
defendant company? A. I did.

Q,. Can you tell us what that amount was?

Judge Horner: May I inquire of the wit­
ness, what is the paper he is looking at?

A. A bill that I entered money to buy groceries 
for men of the factory.

20Judge Horner: When was that made?

Ay Winter of 1914.

Judge Horner: Have you a book that 
would show it?

A. I took it off my book account.

Judge Horner: I object to the use of the 
paper. 30

Q. Can you tell us without reference to the pa­
per? A. About ninety dollars, practically speak­
ing.

Q. How near is that? A. Mnety-five dollars is 
the amount.

Q. That you spent for groceries? A. Yes, sir.
Q. When? A. 1914, in the winter.
Q. Did you spend anything for taxes?
A. I paid the taxes for, I think, three years. 40
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Benjamin F. Loveland—Direct

Judge Horner: We will admit that the 
gentleman paid taxes for 1913 of $4.80, of 
1914 for $4.80, and for 1915 of $5.46.

Q,. Now, Captain, in the winter of 1913, did you 
spend any money for the defendant company for 
pumping? A. Yes, sir; sixty dollars for pumping 
out the steamer.

Q. How was that necessary? A. The sea-cock 
bursted, froze and bursted, the steamer practically 
sunk, about half full of water. I hired men and 
pumped night and day until we could get to the 
sea cock and make her tight and correct it.

Q. Was it necessary to do that in order to have 
the boat there under your care? A. Yes, sir; if 

2q I hadn’t she would have filled up and sank in the 
river.

Q. You paid that money? A. Yes, sir; out of 
my own pocket.

Q. This boat was the boat of the defendant com­
pany? A. Yes, sir.

Q. Who is M. V. Woods? A. He is a relative 
of McKeever brothers, I think.

Q. He is the Assistant Secretary of McKeever 
Brothers? A. I think so.

30 Mr. Davis: Do you admit that he is As­
sistant Secretary of McKeever Brothers?

Judge Horner: We will admit that he was 
a clerk.

Mr. Davis: Will you admit that he was 
Assistant Secretary on July 15, 1916?

' Judge Horner: I think he was at that 
time.

Mr. Davis: I show you their official sta- 
tionery.
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Ql Y ou testified a short time ago that you had 
a letter from McKeever Brothers at the time you 
left the ship and wrote them, did you receive a 
letter from them in reply? A. Yes, sir.

Q, I show you letter on the stationery of Mc­
Keever Brothers, dated Brooklyn, New York, July ^  
17, 1915, and signed, “Yours truly, etc., M. Y. 
Woods,” and I ask you if that is the letter you re­
ceived in reply to the letter which you have just 
testified to? A. Yes, sir.

Mr. Davis: It is admitted, Judge, that
M. V. Woods is Assistant Secretary of Mc­
Keever Brothers or he was on July 17, 1916?
I offer this for evidence.

20(Letter admitted into evidence and marked 
Exhibit P-1.)

Mr. Davis: I would like to have admitted 
that Woods was the Assistant Secretary on 
February 19, 1916.

Judge Horner: I am advised that he was.
We admit that the letter of that date was 
sent and probably received by the defend­
ant. 30

(Letter admitted into evidence and marked 
Exhibit P-2.)

Q. Now, this letter dated 2/19/16 says, “My dear 
Ben: Enclosed find check for two hundred dol­
lars, dated March 6th. E. J. instructed me to say 
that from now on he will send you four hundred 
dollars per month.” Who is E. J. referred to in 
this letter? A. E. J. McKeever, brother of S. J.

40
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Qi. That is a member of the corporation, Mc- 
Keever Brothers? A. Yes, sir.

Q. Did you receive instructions from E. J. Mc­
Kee ver ?

hq Judge Horner: It is admitted he was Sec­
retary of the defendant company.

The Court: Who was the President?
Judge Horner: S. W. McKeever is Presi­

dent,

A. About the first of February I went to the 
factory and told S. W. McKeever-----

Judge Homer: I object.

20 Q. i win ask the question. What were the cir­
cumstances under which this letter was written? 
A. I went to the factory about the first of Febru­
ary, around that time.

Q. Of what year? A. This last February. I told 
Mr. S. W. McKeever that I thought it was advis­
able for me to have some sufficient security of 
what they owe me, or some promissory note, before 
I started in to work for them again. He says, 
“That is perfectly right. We will give it to you.

30 We will meet in Atlantic City on a certain date.” 
I had six different dates at Kuhneles Hotel with 
McKeever Brothers. They failed to meet me every 
time. After this appointment they wrote me this 
letter.

Q. You said, when you began to work for them 
again. A. I was expecting to go to work for them 
at the garbage plant at the same place.

Q. At higher wages? A. The wages hadn’t come 
to that point.

40
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Q* You were working under what wages were 
you at that time? A. I was working at fifty dol­
lars per month, looking after steamers and keep­
ing an eye on the factory, not superintendent.

Q. When you began work again, what do you 
mean about that, a different form of work? A. 
Starting at the garbage plant that they now have 
at Crab Island.

Qi. Was there a change in their form of busi­
ness down there? A. Yes, sir; from a fish factory 
business to the garbage business.

Q. When? A. This last Spring.
Q. I show you a letter-----

Judge Horner: We admit the letter.

Q. Dated January 11, 1916. Was this received 
by you? A. Yes, sir.

Q. About that time? A. Yes, sir.

(Letter admitted into evidence and marked 
Exhibit P-3.)

Mr. Davis: I would like to have the books 
of the McKeever Brothers in .account with 
Benjamin F. Loveland.

Judge Horner: Were wTe noticed to pro­
duce them?

Mr. Davis: No.
Judge Horner: And wre don’t have them. 

Cross-examination by Judge Horner:

Qi Captain Loveland, did or did not Mr. S. W. 
McKeever, down at Lewes, Delaware, make a defi­
nite and complete arrangement with you, or was 
it not suggested that you come up on a sort of
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tentative arrangement, and go to Crab Island, 
where yon were to have a conference with E. J. 
McKeever, and the thing then consummated? A. 
No; he hired me outright.

Q. You did come up with him to Crab Island, 
-jiq however? A. Yes, sir.

Q. And there you met E. J. McKeever? A. I 
think the third or fourth day after I arrived there. 
The first day I started up the plant.

Qi. You three, S. W. and E. J., talked at Crab 
Island about your employment and the terms and 
conditions thereof, did you not? A. No, sir.

Q. You never had any talk whatever with E. J. 
McKeever whatever about your wages? A. No, sir; 
that was settled before I landed on the plant.

2q Q. The wages that you received, or according to 
the arrangement with McKeever Brothers, was a 
substantial increase'in the wages that you received 
at Lewes, Delaware, wasn’t it? A. I-----

Mr. Davis: I object to that, I can’t see 
that it is material at all what wages he re­
ceived at Lewes, Delaware.

The Court: I suppose it all depends on 
the bargain, whatever it was. The theory 

oq upon which you offer this proof is that it
is inconsistent with his first statement.

Judge Horner: No; I don’t really care 
what the previous wages were, but we want 
to show if we can by this witness that the 
arrangement made at Lewes, Delaware, was 
purely tentative, that it was not a hard and 
fast bargain, and I want to show that this 
man had a reason, if I can, for leaving Lewes, 
Delaware, for the time at least, and com­
ing up with Mr. S. W. McKeever, and going40
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to Crab Island to moot E. J. McKeever, be- 
causG he was going or had expectancy of re­
ceiving a substantial increase.

Mr. Davis: I don’t see how it can be ma­
terial, relevant or competent, whatever the 
motives he bad in going there.

The Court: Cross-examination; I think the 
Court should allow it.

A. I was at Lewes, Delaware-----
Q. Answer that question yes or no? A. Yes.
Q. Some time in the Spring of 1911 you wrote 

to McKeever Brothers applying for the position at 
Crab Island factory? A. Right.

Q. And this visit of S. W. McKeever to you 
was probably a consequence of that communica­
tion? A. Yes, sir. 20

Q. The wages that you say you were to receive 
from McKeever Brothers was to have been an in­
crease over the wages which you asked for in your 
letter, were they not? A. I don’t remember what 
I asked in the letter; I don’t think I asked any.

Q. Do you not recall that in your letter you ap­
plied for the position at one hundred and fifty dol­
lars per month? A. I don’t remember.

Qi. Would you say you did not? A. I don’t re­
member. Hi l

Q. You did or did not? A. I don’t remember.
Q. Where did you have a talk with S. W. Mc­

Keever as to what your duties were to be? A. 
What do you mean?

Q. At the time your arrangement was made with 
them. A. The time I bargained with S. W. Mc­
Keever at the Rodney Hotel in Lewes, Delaware, 
in his room.

The Court: I thought you said George- 
town?
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Q. He called me at first, and I didn’t go there. 
Q;. Will you be kind enough to tell his Honor 

the Judge, just what Mr. McKeever stated to you 
and what you said to him, as to the compensation 
you were to receive and the services you were to 

2Q render?

Mr. Davis: You admit the compensation 
in your answer.

A. About an hour or hour and a half’s conversa­
tion, talked over the proposition at Crab Island; 
I said I would go there for two hundred dollars 
per month and I was to take charge of the Fish 
Factory.

20 Q- In your conversation with him you told him 
in substance that yon were a competent man to 
have superintendence of a factory, did you not? A.
I did.

Q. You assured him that you were? A. I did.
Q. That you were competent as superintendent 

in all of its branches? A. I did.
Q. Did or did you not agree to give your whole 

time and attention to the business of McKeever 
Brothers for two hundred dollars per month? A. 

30 I did. Until a certain time; until I had orders to 
do so.

Q. Your understanding was yon were to give 
your entire time to the business, until July, 1915, 
when you were transferred to the watching busi­
ness? A. The question did not come up under the 
bargain.

Q. What were you to do for this two hundred 
dollars per month? A. Take charge of the fish fac­
tory, and take charge of all fish that came in, and 

40 see that they were properly taken care of.
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Q. You were to give them your services and all 
your services? A. Yes, sir; at the time I bargained.

Q. Yes, sir; did you do it? A. I did.
Q. And during the entire time of the contract?

A. The whole time.
Q. During the entire time of the contract? A. ^  

There was different understandings after the first 
time.

Q, Now, Captain, between July, 1911, and July, 
1915, you did as a matter of fact follow other pur­
suits and occupations than the business of Mc- 
Keever Brothers, did you not? A. Yes, sir.

Q. You conducted an oyster business on your 
own account, did you not? A. Yes, sir.

Q. Going back to the year 1911, how much time 
were you absent from the business of McKeever 20 
Brothers? A- I don’t know how much time I was 
absent, but I-----

Q. Answer the question? A. I don’t know how 
much time.

Q. In the Fall of 1911, along in October, Novem­
ber and December, were you not absent looking 
after your oyster beds? A. No, sir.

Q, Were you absent in the Spring of 1912? A. 
Might have been for a day and a half.

Q. In 1912, Spring, one and one-half days. A. go 
I think so.

Q- In the Fall of 1912, how much were you ab­
sent? A. I think the first day of October, if I 
remember right, that I went oystering, first day 
of October for one-half day.

Q. Is that the only time you were absent? A.
To the best of my knowledge at the time you spoke 
about.

Q. After the first of October? A. What Octo­
ber? 40
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Q. 1912. A. I wasn’t absent.
Q. Not in November or December, you were not 

absent? At the factory every day? A. 1912?
Qi. Yes. A. No.
Q. In the Spring of 1913 to what extent were

10 y°u absent? A. I don’t remember just the time 
that I was absent.

Q. How long were you absent? A. I couldn’t 
say.

Q. Can you tell us approximately? A. It was the 
understanding.

Q. Can you tell? A. No; I don’t remember just 
exactly.

Q. One month, two months or three months? A. 
Not that much.

20 Q- How much? A. I don’t remember.
Q. In the Spring of 1914, how much were you 

absent? A. Spring of 1914?
Q. Yes. A. I don’t recall; I have no dates.
Q. Were you absent as much as a month? A. I 

couldn’t say.
Q. Would you say you were not? A. I would 

not.
Q,. In the Fall of 1914, how much were you ab­

sent then? A. What time in the Fall?
30 Q. September, October, November? A. I was, I 

judge, in September.
Q. How much were you there in October? A. 

I don’t remember.
Q. November? A. I don’t remember.
Q. December? A. I don’t remember.
Q. In January, 1915, how much were you ab­

sent? A. I don’t think I was supposed to be at the 
factory at that time.

Q.. I did not ask you whether you were supposed
40
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to be, I asked you liow much you were there? A.
I don’t know.

Q. Were you there at all? A. At different times.
Q. How many days? A. I don’t know.
Q. Two days? A. I don’t know; I never kept 

an account of it.
Q. You were talking about 1915, about a year 

.ago. In February how much? A. I don’t know.
Q. March; how much were you there? A. I 

never kept any account of the dates that I visited 
the factory.

Q. You visited the factory? A. Yes, sir.
Q>. You were Superintendent? A. Yes, sir.
Q. How often did you visit it? A. I don’t know.
Q. Once a month? A. I don’t know.
Q. Once a week ? A. I don’t know. 20
Q. Once a day? A. I don’t remember.
Q. You did not go there daily? A. No, sir.
Q. You didn’t stay there? A. No, sir.
Q. You weren’t there every working day? A.

I wasn’t supposed to be.
Q. You were not there? A. No, sir.
Q. That, Captain, obtained from the Fall of 1911 

until you left their employ, did it not?

Mr. Davis: What obtained? ^ 0
Judge Horner : The fact he was not there 

in daily attendance upon their business.

Q. Isn’t that a fact? A. I don’t remember the 
dates I was there.

Q. You were away more than you were there in 
the Fall and Winter months, during the time you 
were there of each and every year? A. I couldn’t 
say. 40
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Q. You would say you were not? A. I wouldn’t.
Q. Mr. Loveland, you used the employees of the 

McKeever Brothers, who were on their payroll, in 
the prosecution of your own business, did you not? 
A. In the prosecution of my own business?

Q. Yeŝ  A. What do you mean by that?
Q. In doing your own work? A. I had an agree­

ment to do that,
Q. Didn’t you use the employees of McKeever 

Brothers and who were on their payroll, in doing 
your own private work? A. I don’t think so.

Q. Didn’t you use the employees of McKeever 
Brothers in docking oysters? A. I did.

Q. Your oysters? A. Under an agreement.
Q. You used them, didn’t you? A. In docking 

2q oysters when?
Q. In the Pall of 1912, 1913, 1‘914 and 1915? A. 

No, sir.
Q. How much did you use them? A. I used 

them in the Fall of 1911, one day or one-half a day.
Q. When else? A. I never worked at my oyster 

beds after that until last Summer a year ago.
Q. Did you use their men then? A. No, sir.
Q, You never used their men? A. I did at times.
Q. How many men, how many times? A. I used 

oQ four men about one and one-half days, I think, in 
the Spring of 1912.

Q„ What doing? A. Unloading oysters then out 
of a schooner.

Q. Paid by McKeevers? A. Yes, sir.
Q. They were paying them and you getting the 

services? A. Yes, sir.
Q. What else? A. I think I used four men in 

the Fall of 1913, I think.
Q. How long? A. A day and a half.

40
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Q. They were on McKeever Brothers’ payroll?
A. Yes, sir.

Q, They were paying them? A. Yes, sir.
Q. You getting the benefit? A. Yes, sir.
Qi. When else did yon use them? A. No time.
Q. That is the only time you used men on Me- . 

Keever Brothers’ payroll? A. There was one fel­
low, a Pole, that heaped up about twenty bushels 
of oysters for me along the shore of my oysters,

Q. When? A. I think the Fall of 1914.
Q. How long was he employed? A. I don’t know.

I loaned him five dollars to go to Tuckerton, he 
had no money. I told him to heap up oysters when 
he wasn’t working. I would give him money for 
it.

Q. He was on McKeever Brothers’ payroll? A. gn 
Yes, sir.

Qi. And employed in your business? A. Yes, sir.
Q, You have some oyster beds in Great Bay?

A. I have some in Great Bay.
Q. During all that time you were operating these 

beds, weren’t you? A. I had them operated.
Q, You superintended it? A. I looked after my 

interests.
Q. You would be out there on the job? A. No,

sir- 30
Q. You bought seed oysters and planted them,

didn’t you? A. I did.
Q. Where did they come from? A. James River.
Q. You used the men of McKeever Brothers in 

unloading these? A. Yes, sir; to a certain extent.
Q. What extent? A. I used four men a day and 

a half, two different times.
Q. To unload oysters for you? A. Yes.
Q. Used in your business? A. Yes, sir.

40



36

Benjamin F. Loveland—Cross

Qi. When the oyster schooners came in you 
boarded them at the factory? A. No, sir.

Q. Never? A. No, sir.
Q. In the conduct of your oyster business you 

used the boat of McKeever Brothers, didn’t you? 
A. What boat?

Q. The Green Garvey. A. Never.
Q. Never had an oyster in her? A. Never.
Q. Sure you never held an oyster? A. I used 

the boat called Peerless in unloading these oysters.
Q, Didn’t you use the Green Garvey? A. I had 

it in my service to go back and forth and used to 
go in the bay with her.

Q, The Green Garvey was used by McKeever 
Brothers as a sort of hack boat? A. Hack boat? 

2o Q- A jitney boat. It was a small boat used by 
them to carry men and supplies to and from the 
main land, wasn’t it? A. Yes, sir.

Q. About twenty-five or twenty-six feet garvy? 
A. About a thirty foot garvy.

Q. You say you never used that boat at all in 
the oyster business? A. I used it, yes, in the Fall 
of 1916, to go down to my oyster grounds and 
back again.

Q. That all? A. Yes, sir. 
gQ Q. Just one trip? A. A number of trips.

Q. Didn’t you haul oysters on her? A. Yes, 
sir.

Q. Now you do admit you hauled oysters on her? 
A. Yes; I did; sure.

Q. Whose gasolene did you use? A. My own.
Q. Did you pay for it? A. Yes, sir.
Q. Who did you buy it of? A. Different places.
Q. Didn’t you take it out of McKeever Brothers’ 

tank? A. Never.
Q. Didn’t you buy it over to Tuckerton and have40
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it charged to McKeever Brothers? A. When I was 
operating the boat for McKeevers’ employ.

Q. When yon were through operating it about 
in 1915 it was a wreck, wasn’t it? A. No, sir.

Q|. Machinery broken up? A. No, sir.
Q. No? A. I lost the wheel and shaft the last 

day I went to the factory to see Mr. S. W. Mc­
Keever to make arrangement to go to Atlantic 
City to look over the garbage plant.

Q. Did you damage this boat in using it for 
your oyster business? A. No, sir.

Q. Didn’t you run her aground once or twice? 
A. No, sir.

Q. Hadn’t you soiled and marred the boat by 
the dumping of oysters in her? A. Scarred her?

Q. Yes; defaced it? A. I think not
Q. How many days did you use that garvy boat 

in your own business? A. I couldn’t say.
Q. A month? A. Practically speaking, about 

that.
Q. A month? A. Practically speaking.
Q. What is the value of that boat per day? A. 

Of that boat?
Qi. Yes. You are a practical bayman, would 

you-----  A. I am—:—
Q. What would be the worth or hire of that 

boat per day? A. You could hire that boat or hire 
boats of the kind for fifty or seventy-five cents or 
one dollar per day.

Q. Which is it? A. Well, say a dollar per day, 
the highest price.

Q. All of the property and plant of McKeever 
Brothers during the time that you were supposed 
to be superintendent was in your charge and cus­
tody, was it not? A. Subject to their orders.

Q. Well, your word was supreme about the busi-
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ness and the affairs, subject only to the orders of 
McKeever Brothers, wasn’t it? A. Yes, sir.

Q. Now, this boat that you are alleged to have 
spent sixty dollars in pumping out, which you say 
was caused by the bursting of the sea cock, was 

10 in your charge, was it not? A. Prior to the freez­
ing of the sea cock?

Q,. Yes. .A. It was in the watchman’s charge.
Q- The watchman was under you? A. Not me.
Q. A relative of yours? A. Yes, sir.
Q. Wasn’t the freezing and sinking of that boat 

due to the neglect of those in charge of her? A. 
No, sir.

Q. Did he not fail to pump out the boat so as 
to fail to keep the water dow n below the salt boxes? 

2ft A. No, sir.
Q. Didn’t-----

Mr. Davis: I object to this line of cross- 
examining as incompetent, irrelevant and 
immaterial.

Judge Horner: It seems this is the very 
essence of the contract. He is a man said 
he was in general charge. If we can show 
that by his negligence we suffered damage, 
he must answer for it.

Mr. Davis: You can’t set off damages in 
this kind of a cause. If your Honor please, 
the bill of particulars which I demanded 
pursuant to that makes no allegation of 
anything of that sort.

The Court: I will allow the pleadings to 
be amended, and allow the bill of particu­
lars to be amended so as to get all the facts 
before me.

Mr. Davis: It seems to me that this is40
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hardly fair. We have been after these peo­
ple for weeks and months to get at the par­
ticulars of the situation.

Judge Horner: This is one of the elements 
of a whole lot of other allegations on the 
part of the defendant company.

The Court : This amounts to about thirty 
dollars.

Judge Horner: Sixty dollars.
The Court: Mr. Davis, the Court would 

not keep out any fact in the case.
Mr. Davis: Your Honor is going to be 

guided by elements of fairness. I filed a 
demand for a bill of particulars in order 
that I might be advised. If the defendant 
had any just claim whatever out of com- 20 
mon fairness they would attend to furnish­
ing me with it. They furnished me in re­
sponse to my call for bill of particulars this 
answer, and there is not a scintilla in this 
page, not a single printed word that they 
would advise ine of any such claim as that. 
When they have refused or neglected to ad­
vise me of the very nature of their demands, 
when I demanded it-----

The Court: You demanded a bill of par- 
ticulars?

Mr. Davis: Yes, sir; and they answered 
it, and not a single word in the bill of par­
ticulars which the Judge Homer is now 
asking about. And I think the Court goes 
a great length when he would permit a de­
fendant for the first time to offer evidence 
of that kind, when I had demanded a bill 
of particulars concerning the set-off and 
counterclaim. 4.0
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Judge Horner: If your Honor please, I, 
of course, know nothing about the pleadings 
in this case. I have seen this bill of par­
ticulars. This case was a hurry-up case, ap­
parently. I have here two letters written 

IQ by Mr. Griffin to Mr. Davis on that propo­
sition, and I would be glad to have your 
Honor read these letters, because they speak 
for themselves as to the proposition.

Mr. Davis: You may state to the Court 
that there is nothing in the letters which 
referred to the matter you are now talking 
about.

The Court: To finally dispose of this mat­
ter, I am inclined to allow the bill of par- 

20 tieulars to be amended.
Mr. Davis: If your Honor please, you can 

understand that I cannot get witnesses here 
to meet this possible phase. These gentle­
men have come here from miles. There is 
no train that runs there, and no way that 
I can get witnesses transported. I asked 
for this bill of particulars in order that I 
might be fitted today to meet any possible 
phase of it. I do not have witnesses here to 

30 meet that phase of it. I think if your Honor
is going to allow it, he ought to allow it on 
terms, and grant an adjournment with costs 
that I may get the witnesses here. Because 
it is their fault that I don’t have witnesses 
here to meet these matters now presented.

The Court: It is very evident that this 
item was not specified in response to a de­
mand for a bill of particulars, but in order 
to hear the whole matter out the Court is 
willing to allow you to amend the bill of40
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particulars. But, of course, if it is neces­
sary for the plaintiff to take proof upon this 
item the Court will hear it some time in 
the future, if it becomes necessary.

Mr. Davis: And the terms, your Honor, 
that he pay the costs of getting the witnesses 
here.

The Court: Let us proceed with this case.

Q. You were superintendent of this boat? A. 
Yes.

Q. What was the name of this? A. McKeever 
Brothers, I think.

Qi. You were in charge of all the property? A. 
Yes, sir.

0» Were being paid or charged for your services, 
did you not? A. Charged for my services.

Q. And you. permitted the watchman to be so 
negligent in his duties as to permit the water to 
come up and freeze the sea cocks? A. I did not.

Mr. Davis: I object to that.

Q,. What did you do with respect or fail to do 
with respect to McKeever Brothers’ Sweet Marie, 
which resulted in its sinking? You failed to do 
your duties. A. I didn’t fail to do my duties.

Q. Now, Captain, this watchman was your 
father-in-law, wasn’t he? A. Yes, sir.

Q. And he neglected the boat, didn’t he? A. 
No, sir.

Q. Well, somebody neglected it, didn’t they?

Mr. Davis: I object to it. It is not in 
this case if somebody else did it. If this de­
fendant didn’t do it, it does not matter what 
somebody else may have done.
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Q. Did any of the employees of McKeever Broth­
ers neglect that boat and cause it to sink?

Mr. Davis: Same objection.
Judge Horner: He has testified he was in 

supreme control, subject only to the orders 
of McKeever Brothers.

Mr. Davis: He does not guarantee the 
faithfulness of other employees.

The Court: Suppose he allowed the men 
around there to knock all the window lights 
out of the windows, and enter the plant and 
destroy boats, wouldn’t that be in ques­
tion?

Mr. Davis: That is not the question. He 
says somebody it. They have meant to show 

0̂ this man had something to do with it.
The Court: I think that is competent tes­

timony. How far it would affect the situa­
tion is another question.

Mr. Davis: The word “neglected” states 
a conclusion.

The Court : I will admit it.
(Whereupon the plaintiff, by his counsel, 

prays a bill of exceptions, which is herebv 
3Q allowed and sealed acocrdingly.)

Judge. (Seal)
A. No, sir.
Qi. What caused it to sink? A. It___

Mr. Davis: I object to that.
The Court: The objection is overruled.
(Whereupon the plaintiff, by his counsel, 

prays a bill of exceptions, which is hereby 
allowed and sealed accordingly.)

Judge. (Seal)40
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A. The water cock bursted.
Q. What caused the sea cock to burst? A. Due 

to cold water.
Qi. Wasn’t there rock salt around there? A.

Yes, sir.
Q,. Did you put it there? A. I left it there, and , 

the chief engineer-----
Q. Did he put it there? A. Yes, sir.
Q. If the rock salt was there, it wouldn’t have 

frozen at all? A. We don’t know the reason.
Q. If the rock salt had been around there, that 

wouldn’t have frozen? A. I don’t know the tem­
perature of salt to keep it from freezing.

Q. Did you ever know them to break that way 
when packed in rock salt? A. No, sir.

Q. Did any of the other boats break from freez- ^a 
ing? A. No, sir.

Q. Was there any water in her when the sea c *ck 
bursted? A. I don’t know, I wasn’t there.

Q. Wasn’t it your duty to inspect the boats? A.
Yes, sir.

Q,. Did you do it? A. Yes, sir.
Q. When did you see it before? A. The day 

before.
Q. Was there any water in her hold? A. No, 

sir; she was pumped out every day. ^
Q. Yet the sea cock froze? A. It bursted; I don’t 

know whether it froze or not,
Q. You were superintendent of the shipping of 

fertilizer? A. I loaded it at the plant.
Qi. You superintended the loading of it? A. Yes, 

sir.
Q, Do you recall a conference that you had with 

the captains and pilots concerning the amount of 
the load of the barge Severn?

4 0
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Mr. Davis: There is nothing in the bill 
of particulars, your Honor, with regard to 
this.

Judge Homer: Yes, it is there, a negli­
gent performance of his duty. Or I will 

lO ask the indulgence of the Court to have it
amended.

The Court: What is the question?
Judge Horner: I shall endeavor to show 

that he overloaded barges against the advice 
and protest of sea-faring men, which re­
sulted in loss to the defendant company.

The Court: When did this happen?
Judge Horner: I think the witness will 

tell us, if you will let him answer the ques- 
20 tion. I will endeavor, with your Honor’s

permission, and indulgence, show that this 
witness in the absence of McKeever Brothers 
directed and commanded the overloading of 
vessels as a result whereof the vessels 
grounded and McKeever Brothers sustained 
very substantial damages.

The Court : It is very evident that the 
plaintiff is not in a position to meet that 
situation. I will allow, Mr. Davis, any proof 

30 of that sort, the bill of particulars to be
amended, and if it is necessary to have the 
case postponed to a further day the plain­
tiff will be given an opportunity to meet that 
situation.

Q. Captain Loveland, do you recall a conference 
that you held with the pilots and captains of the 
fleet with regard to the loading of the barge Severn ? 
A. I do not.

Q. Isn’t it a fact that you had a conference with4 0
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the captains and pilots with regard to loading of 
the barge Severn^ A. I did not.

Q. And that they advised that she should not be 
loaded over twelve feet draft and that you com­
manded with positive words of profanity that she 
should be loaded about fourteen feet? A. No, sir.

The Court: When did that happen?

Q. Do you recall when the barge Severn was 
grounded? A. I remember the time, but do not re­
member the date.

Q. Was it in the year 1913? A. I don’t remem­
ber the date.

Q. You recall the fact? A. I do.
Q. She grounded going out the inlet? A. I 

couldn’t say, I wasn’t there.
Q. What was she loaded with? A. Fish scrap.
Q. You know that she grounded and that they 

had to have whatever is necessary; towed back and 
unloaded, etc.? A. I did, after she drifted there 
on shoal bottom.

Q,. You superintended the towing her back and 
unloading her? A. No, sir.

Q. Didn’t you have anything to do with it? A. 
I have no license to operate steamers.

Q. What did you do with it? A. S. W. McKeever 
directed her to come back and lighten her load.

Q. Wasn’t  you there? A. I was there.
Q. Her load was lightened? A. Yes, sir.
Q>. So the draft would be reduced? A. Yes, sir.
Q. Wasn’t the boat loaded under your supervi­

sion and direction? A. I loaded her under the Cap­
tain’s orders.

Q. Didn’t you overload her against the advice 
of the Captain? A. No, sir.

Q„ You recall the boat Cippewa? A. I do.



46

Benjamin F. Loveland—Gross

Q. Was she in your charge? A. She was at the 
time.

Q. You recall the boat Chippewa? A. Yes, sir.
Q. She sank? A. No, sir.
Q. She sank, didn’t she? A. No, sir.

1Q Q. What happened to her? A. I put her in the 
creek where she would be safe and she filled up 
with water.

Q. How long was she filled up with water? A. 
The Summer of 1915.

Q. Did you ever report it to McKeever Brothers? 
A. Yes, sir.

Q,. Isn’t it a fact that that boat filled with water 
and remained filled with water for months, and that 
one of their captains reported to McKeever Broth- 

2q ers her condition, and instantly they dismissed you 
and put someone else in charge? A. I don’t know 
what somebody else reported.

Q. Wasn’t that boat pumped out to your per­
sonal knowledge immediately upon your dismis­
sal from the employ of McKeever Brothers? A. 
She was pumped out before I was dismissed.

Q. Wasn’t it pumped out immediately after your 
dismissal? A. I don’t know; I didn’t see it.

Q. How did you report to McKeever Brothers 
30 the condition of the Chippewa? A. On the 27th 

day of May, 1914, S. W. McKeever and I stood on 
the deck of the steamer McKeever Brothers. The 
yacht Chippewa laid right to the port bow of the 
steamer McKeever Brothers in the creek. I told 
him I put that boat in the creek to keep her from 
sinking, that she was leaking bad and I was afraid 
she would sink in the deep water in the river and 
I put her in the creek to be safe. S. W. McKeever 
asked me if there was a rail way at Atlantic City 

40 where we could pull her out. I told him I thought
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Stanley Vincent had one, but he gave me no orders 
to take her there to be pulled out.

Q. You didn’t tell him she was full of water?
A. She wasn’t at that time.

Q. You didn’t tell him when she did? A. I told 
him when I went to Brooklyn.

Q, Do you mean she was filled in the Winter 
that time? A. She filled in the Summer and after 
that time.

Q. When you told him that he put you in charge 
of these boats as watchman? A. He put me in 
charge as watchman.

Q. Did you pump her out? A. I couldn’t pump 
her out.

Q.- Didn’t  other people pump her out? A. I don’t 
knew. 20

Q. You know she was pumped out? A. I got 
the water out of her later on.

Q. And permitted her to fill up again? A. Yes, 
sir.

Q. And didn’t report that? A. I wrote them that 
I got the water out of her. I bored holes in her 
and let the water run out of her.

Q, During the time you were in McKeever Broth­
ers’ employ you spent considerable time duck shoot­
ing, did you not? A. Yes, sir. ^

Q. How much? A. I don’t know.
Q. Week at a time? A. No, sir.
Q, How much did you spend in the time from 

July 1911, to July, 1915, duck shooting? A. I don’t 
know; I used to go out mornings once in a while 
and stay out an hour or two hours or three hours; 
and sometimes in the afternoon, owing to the con­
ditions of the weather.

Q. Frequent intervals? A. No, sir.
40
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Q. How long is the longest time that you were 
away from the factory? A. I don’t know.

Q. Did you live on this island? A. At the time 
I was there, I boarded there.

Qi. While you acted as Superintendent between 
jq July, 1911, and March, 1916, did you live on the 

island? Where the fish factory was? A. Yes, sir.
Q. And there were accommodations for the su­

perintendent and working people? A. Yes, sir.
Q. Is it not a fact that you were away and did 

not live on the island, for sometimes as long as a 
month at a time? A. I don’t remember the exact 
dates, but I don’t think so.

Q» Do you recall the time when you had an 
altercation with one of the employees where you 

20 struck him and he got you? A. Yes, sir.
Q. How long were you away from the plant at 

that time? A. About two weeks.
Q. You were in bed two weeks? A. I don’t think 

I was in bed two weeks.
Q. And then weren’t you in New Gretna two or 

three weeks before you went back to work? A. No, 
sir.

Q. How far is New Gretna? A. About twelve 
miles.

30 Q. As a matter of fact, how many nights did you 
sleep there in October, November, December, Janu­
ary, February, March and April in the years 1911, 
1912, 1913, 1914 and 1915? A. Sleep where?

Q,. At Crab Island? A. I don’t know.
Q. Did you sleep there any? A. Oh, yes, several 

times.
Q. Where did you sleep most of the time? A. I 

don’t know.
Q. Don’t you know you were in New Gretna most 

40 of the time? A. I was there sometimes, Crab Isl­
and sometimes, and other places sometimes.
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Q. Are you a man of family? A. Wife only.
Q. Where does she live? A. New Gretna.
Q. She lives there? A. Yes, sir.
Q. You were supposed to be at Crab Island? A. 

Sometimes a,nd sometimes home.
Q. Wasn’t it understood you were to be there all 

the time with the exceptions of leaving Saturday 
night and returning Sunday afternoon? A. No, 
sir.

Q. What care did you take of the machinery 
of that plant? A. I-----

Mr. Davis: I object to that question, as 
incompetent, irrelevant and immaterial, and 
improper in form. If he has any specific 
matters he can bring to his attention, it is 
perfectly proper to do it.

The Court: Objection overruled.

(Whereupon the plaintiff, by his coun­
sel, prays a bill of exceptions, which is here­
by allowed and sealed accordingly.)

Judge. (Seal)

A. The chief engineer had charge of the ma­
chinery.

Q. Were you not superintendent over the en­
gineer? A. Not on the machinery end of it.

Q. What repairs did you make about that? A. 
In what way?

Q. What machinery and plant? A. There were a 
number of repairs after I went there, practically 
everything was repaired.

Q. As a matter of fact, during the time you were 
superintendent, did you not neglect the machinery? 
A. I had nothing to do with the meehinery end of 
it.

10
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Q,. You had nothing to do with the work, but 
vou had direction of the work? A. The chief en­
gineer was in charge of the machinery end of it.

Q. You were superintendent of the fish factory? 
A. Yes, sir.

IQ Q. What did you understand-----  A. The day
I landed on McKeevers’ plant, S. W. McKeever and 
I walked out there, he introduced me to the chief 
engineer, and he says, “Val will take care of the 
machinery end of it for you.”

Q. What were you to do according to the terms 
of your arrangement at this fish factory? A. I 
was to take care of all fish that came there. I was 
to cook them and have the oil extracted in the 
proper form.

20 Q’ What else? A. That was all in connection 
with the fish factory.

Q. Were you required to live in the house at the 
fish factory? A. I was.

Q. Did you do it? A. I did.
Q. Do you mean to tell his Honor, the Judge, 

that you actually lived there all the time? A. Not 
all the time.

Q. Weren’t you away for weeks and months at 
a time? A. There was times in the Winter when 

3Q I was away for a time.
Q. You attempted to draw your pay, at that? 

A. I did, yes.
Q. How often did McKeever Brothers visit its 

factory? A. I don’t know.
Q. As a matter of fact, they visited the factory 

about once in two or three months? A. Sometimes 
twice a week, and sometimes several months.

Q. They usually wrote you when they would be 
down there? A. Yes, sir.

40 Q. And you would take the boat to the main­
land to meet them? A. Yes, sir.
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Q, Yon always were out at the factory when 
they came, weren’t you? A. Yes, sir. I might 
have been away sometimes.

Q. You were over there or came to meet them? 
A. There might have been times when I was some­
where else.

Q. According to the arrangement were you en­
titled to any time off? A. The Fall of 1914 S. W. 
McKeever told me that I wasn’t to stay to the fac­
tory all the time after the product was shipped 
away, and the plant was laid up I could go back­
wards and forwards, and I could go home and no 
specific time was set as to how long I was to stay 
there or go home.

Q. Was there any reason why you should stay 
there at the fish factory when it was shut down? 
A. No, sir. There was nothing to do when the 
stuff was shipped away.

Q. When was it laid up? A. In the fall of 1914, 
I don’t remember the exact date when the steamers 
laid up, and the plant was probably laid up a 
month or so afterwards ; around October or Novem­
ber before the work was completed.

Q. Do you mean to say that prior to the Fall 
of 1914 you had no arrangement with McKeever 
Brothers permitting you to absent yourself from 
the plant? A. They told me at different times.

Q, Wasn’t that the first time they ever told you9 
A. No, sir.

Q. Then why did you tell the Judge it was in the 
Fall of 1914 you got this proposition of going back 
and forth? A. That was one time that S. W. Mc­
Keever told me that.

Q. When did E. J. McKeever tell you that? A.
I don’t remember.

Ql Did S. W. McKeever ever tell you such a 
thing before that? A. Yes, sir.
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Q. When? A. I don’t remember; but he said 
after the plant was completed I could have vaca­
tions.

Q. What was the length of the vacation? A. It 
wasn’t mentioned.

10 Q. What is a reasonable vacation? A. I don’t 
know.

Q. Would you say that two months was a rea­
sonable or unreasonable vacation? A. I am not 
a judge of that.

By the Court:

Q, One thing we don’t understand clearly and 
that is whether this fish factory was supposed to 
be in operation all the year around, or only dur­
ing a portion of the year? A. Only during a por­
tion of the year. Opened about the first of June, 
and laid up the last of October or tenth or fifteenth 
of November.

Q. That is while they are out gathering fish in 
the ocean in the Summer and Fall, and then the 
fish factory is in operation? A. Yes, sir.

Q. When they are not fishing the factory is not 
in operation? A. Everything is laid up. Nothing
doing.

30 ®Qi. What business is there about the fish factory 
for the superintendent? Who watched the plant? 
Who looked after it? A. We had two and three 
men there, all different ones.

Q. All of the time? A. Yes, sir.
Q. Hired there? A. Yes, sir.

By Judge Horner:

Q. That is the point that I was going to get at.
40
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Even during the Winter months there was a force 
of men there? A. Yes, sir.

Q, It was your job to superintend these men?
A. I did.

Q, Wasn’t it your job? A. Yes; for whatever 
they had to do.

Q. You were the general superintendent? A.
On certain works.

Q. On what works weren’t you superintendent?
A. On the machinery end of it.

Q. Didn’t you know that, as a matter of fact, that 
during the time that they are not actually working 
making fertilizer, that it was expected that the 
machinery would be repaired? That the buildings 
should be repaired and the machinery overhauled, 
and the place looked after and repairing the dam- 20 
ages of the past year, and getting ready for the 
next year? A. That was all done.

Q. Were you there to do it? A. Yes, sir.
Q. How could you do it if you were staying away 

for weeks and months at a time?

Mr. Davis: There is no testimony here-----
Judge Horner: He said he was away a 

great deal.
The Court: Tell us how long you were 3d 

away.

A. I don’t  remember the dates.
Q. Leaving out the dates, tell us now frankly 

how long you would stay away when you would 
go away. You said you had oyster beds, how near 
were they to this plant? A. The majority of my 
beds are within two miles of the plant,

Q. What did you do yourself with reference to 40
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cultivating oysters? A. I never looked after my 
oyster beds myself, while I was in McKeever 
Brothers employ, until last Summer a year ago, 
after the 24th of July, with the exception of two 
and one-half days the two different times ) with 
the exception of two and one-half days I was not 
engaged in the oyster business.

Q. You have given the impression that for long 
periods, more than a day or two, probably weeks, 
you were away from this factory? A. I was not 
engaged in the oyster business—

Q. Did you go away and leave this plant, neglect 
the plant? A. I never neglected the plant at any 
time to the best of my judgment. I went away and 
left provisions for the men to live on. Sometimes 

20 I would visit once or twice or three times a week. 
Sometimes owing to the conditions or ice, I couldn’t 
get to the plant for a month or longer. The ice 
used to prevent my getting there. I arranged to 
have provisions for the men there to look after the 
plant.

Q. What would the men be doing in your ab­
sence? A. Any necessary repairs,

Q. Did you tell them what to do? A. Yes, sir. 
Q. Did the President, Mr. McKeever, know you 

30 were living off shore? A. He told me himself it 
wasn’t necessary for me to stay there all the time.

Q. You have said at times you were a wav from 
the plant as much as a month at a time. Let’s get 
down somewhat to details. I only want your fair 
honest recollection of the facts as they truthfully 
exist. In the year 1911 will you please give us and 
to his honor, the Judge, your best, nearest recollec­
tion of the amount of time that you were absent 
from that factory?40
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The Court: I want to ask a question. 
There is no jury to be affected by anything 
said here. We are presumed to be all sensi­
ble men. Is it your contention that the Cap­
tain was to live at the fish factory all the 
time, winter and summer, night and day, iq 
and not to go away?

Judge Horner: Yes, sir; except Sundays. 
That may sound fishy—

The Court: T only want to know.

Q. Would you tell us your fair, honest judgment 
of the time you were absent from that plant in the 
year of 1911? A. The winter of 1911 and 1912, 1 
was there all the time with the exception of going 
home Saturday afternoon and Sunday and back 20 
Monday morning.

The Court: The President knew your 
wife was living off-shore? A. Yes, sir.

Q. That was your home? A. Yes, sir.
Q. In the fall of 1911 and 1912 you say you were 

there continuously with the exception of Saturday 
afternoons and Sunday? A. Yes, sir.

Q. How about 1912? A. Same thing. 30
Q. About 1913? A. I wasn’t there all the time.
Q. How much were you absent in 1913? A. I 

couldn’t say.
Q. Give your honest, best judgment. A. I 

couldn’t tell. I would visit the place once or twice 
or three times a week. Sometimes be there all week, 
and some weeks away.

Q. Can you give us your honest best judgment 
of the time you were away ? A. I don’t know.

40
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Q. How about 1914? A. I went back and forth 
in the other time—

Q. 1915? A. I was there at different times; yes, 
sir.

Q. You were away a month at a time, and never 
struck the place, practically .every year, with the 
exception of the fall of 1911 and spring of 1912? 
A. The winter of 1911 and 1912, and the winter of 
1912 and 1913 I was there all the time.

The Court: Were you ever away when 
the plant was in operation? A. No, sir; no 
time that there was anything doing. I was 
there on the job, whenever fish was received 
I was there to look after it.

20
Q. Now, Captain, you recall the death of your 

father? A. Yes.
* Q. When? A. On Christmas Day, if I remember 
right.

Q. Of what year? A. I think it was the Fall of 
1912, I think.

Q. As a matter of fact Captain, were you not 
absent incident to the handling of the affairs of 
your father’s estate for quite a length of time?

30 A. No, sir.
Q. No? A. Only attending the funeral after his 

death.
Q. Where did he live? A. At New Gretna.
Q. Weren’t you absent for weeks following his 

death? A. No, sir.
Q. Your relations with McKeever Brothers up to 

the time of your dismissal from their employ were 
particularly friendly and cordial, were they not? 
A. As far as I know.

40
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Q. As a matter of fact one of the gentlemen or 
the corporation made you a present of a very hand­
some gold watch? A. Certainly did.

Q. When was that given you? A. I don’t re­
member the date.

Q. About 1912? A. I_
10

The Court: Captain—I only want to 
know whether the President of the company 
gave him the gold watch during the period 
of time when you say lie was neglecting his 
duty.

Judge Horner: Very likely he did. Cap­
tain, even after you had been dismissed from 
their employ as superintendent, or as you 
said you had given up your job, and you 20 
were on their list as watchman, they even 
then took up with you the proposition of this 
Atlantic City Garbage Contract, and it was 
their idea of advising you and instructing 
you and so on in the interest and question 
of handling of garbage disposal, was it not?

A. They contended that they wanted me.
Q. That was their disposition. The point I want 

to get at is this. All the time you were in their gq 
employ until the time of your dismissal in March,
1916, the relations between you and McKeever 
Brothers was extremely friendly and cordial. They 
placed every confidence in you, did they not? A.
As far as I know.

Q. Did you get your wages regularly? A. For 
a time.

Q. When did they pay you regularly? A. On 
the first start. I don’t just remember the dates they 
quit paying me. S. W. McKeever said to me, “If 49
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you don’t need your wages, if you will let us have 
the usie of your wages it will be quite an accommo­
dation and we will pay you all in a lump and pay 
you interest on it.”

Q. Did they ever complain to you about your
10 wages? A. No, sir.

Q. Was there any question about your wages? 
A. No, sir.

Q. Isn’t the true fact concerning that, that they 
were paying you two hundred dollars per month, 
and that you told them in substance that there was 
no need of them paying you regularly, that as you 
wanted money that you would ask for it, and that 
they said very well we could use the money in our 
business. A. I never did.

20 Redirect-examination by Mr. Davis:

Q. Captain, was there any arrangement between 
you and McKeever Brothers after you had begun 
your employment there as to the length of time or 
amount of time that you were to spend on the 
island? A. No, sir. No specific time mentioned.

Q. That is not what I asked. Was there any 
change-----

30 Judge Horner: I object. The plaintiff’s
attorney should not cross-examine his own 
witness.

The Court: What did Mr. McKeever say 
to you that you should do with respect to 
staying there at that fish factory?

Mr. Davis: I am speaking about after he 
had entered into their employ. Because there 
was a change of conduct and I want to know 
whether that was fully-----

^0 The Court: Answer the Court’s question.
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A. Mr. S. W. McKeever said I was not to stay 
there all the time. I could go home and backwards 
and forwards.

Q. In the winter time particularly, you already 
answered his Honor’s question to the effect that 
you closed down the factory. That is due to what q 
fact? A. Due to the fact that the season was over.

Q. Why, no fish to be caught? A. No, sir.
Q. That island is in the bay? A. In the bay.
Q. Does the bay freeze over in the winter? A.

Yes, sir.
Q. Makes it impossible for boats to go backward 

and forward? A. In the winter of 1911 we sledded 
provisions for six weeks straight.

Q. How far is the island from the main land?
A. About four miles from Big Creek to Crab Island 20 
plant.

By the Court:

Q. When you say Mr. McKeever, the president 
of McKeever Brothers, engaged you to superintend 
the plant, what were your duties? Now let us have 
that more specifically definite. A. My duties was 
to take care of all manhaden that landed to the 
plant. 3Q

Q. That is fish? A. Fish, yes, sir.
Q. What else? A. That is all. And to look after 

the necessary repairs of the plant, concrete work.
The plant ŵ as not finished.

Q. What about the fertilizer? A. When I take 
care of the fish, I cook them and press them, the 
oil is taken care of, the scrap is pressed, and-----

Q. What do you do with the oil? A. The oil is 
sold.

Q. Who sells it? A. McKeever Brothers.
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Q. Who ships it? A. McKeever Brothers.
Q. How does it get away from the island? A. 

By vessels and barges.
Q. Who looks after that? A. I did, the loading 

of it.
10 Q- Is there anything to be done with respect to 

shipping the oil during the winter time? A. That 
is owing to the markets that demand it. There is 
no specific time for shipping oils.

Q. You understand what the Court is trying to 
find out. What work was there for the Superin­
tendent of this factory during the winter time? A. 
If there was any oil to ship, or scrap, during the 
winter time the superintendent was supposed to 
do it.

20 Q- When it was frozen was it possible to ship it 
at that time? A. No.

Q. Where was the engineer during the winter 
time? A. On the plant at Crab Island at the factory.

Q. He looked after the machinery did he? A. 
Yes, sir.

Q, How many boats were put there. Was the 
whole fleet around that island? A. During the 
fishing season they had three steamers.

Q. During the winter where were they? A* Thev 
30 were laid up in Bass River at New Gretna.

Q. They were not out there? A. No, sir.
Q, How big a place was the island? A. The isl­

and that the factory stands on contains about one 
hundred and fifty acres, more or less.

Q. What is there except the factory? A. Salt 
Grass and sedge.

Q- And a few cottages? A. Yes, a few cottages 
around the plant.

Q. Owned by the plant? A. Owned by McKeever 
40 Brothers, the cottages? A. All with the exception



61

Benjamin F. Loveland—Redirect

of one. There is one on the main island that did 
not belong to McKeever Brothers.

Q. As a general proposition when it was frozen 
up and the water of the hay frozen, was there on 
the island anything that you could do as superin­
tendant? A. There was nothing that I could do.

Q. You had these three or four men there, what 
did they do? A. They did anything that was needed 
to do. Any repairs or remodeling, repainting, and 
so forth.

Q. Did it take all their time to do that work or 
were they there in the nature of watchmen? A. 
They were hired as employees to work there.

Q. Were they laborers? A. Yes, sir; with the 
exception of the chief engineer, who had charge of 
the men in my absence. I left him in charge.

Q. Now, was the plant ever neglected by you dur­
ing that period of time? A. Not to the best of my 
judgment.

By Mr. Davis :

Q. Did McKeever Brothers ever make any com­
plaint to you about the neglect of this plant? A. 
Never.

Q. When was the first thing you ever knew as to 
their claim of your negligent management of the 
plant? A. Last Spring, the last day of March, Cap­
tain Cranmer came to my home, and said he received 
orders to take care of the steamers and asked me 
for the keys and I turned them over to him.

Q„ Who made the complaint of negligence? A. 
Captain Cranmer.

Q. Did McKeever Brothers ever tell you about it? 
A. The next day I went to Crab Island plant, 
S. W. McKeever was there, and I told him that Cap-
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tain Cranmer came over last night and demanded 
the keys and he was in charge of the boats, and I 
presumed I was through, and I thought in the mean 
time it was advisable for a settlement, and they 
said they heard I was going to leave them, and go 

10 to another fish factory the reason they put Captain 
Cranmer in charge.

Q. Did he make any charge that you had not dis­
charged your duties? A. No, sir.

Q. At no other time? A. No, sir.
Q. What was said about the payment of your 

bill? , A. I told him I though it was advisable for 
a settlement. He said he would take it to Court be­
fore they would pay me what they owed me.

Q. Did he say why? A. No, sir.
20 Q- Did you ever know of any charge of misman­

agement of the Chippewa until the case was brought 
into Court. Did you ever know that they made any 
claim that you had neglected this boat, the Chip­
pewa, until the suit had been brought? A. No, sir.

Q. Did you know anything about the charge to 
yourself of the seacock bursting until this suit was 
brought or until today? A. No, sir.

Q. And with respect to this shaft and wheel of 
this boat that was lost, did you have any conversa- 

30 tion with McKeever Brothers or either of them in 
that particular? A. Yes, sir.

Q„ When and where was that and with whom? 
A. The day that I towed the green garvey, so called, 
to the factory. Which I think was the first day of 
April. I told S. W. McKeever that I lost the wheel 
and shaft out of her the day I went to the factory 
to make arrangement to go to Atlantic City to 
look over the Garbage plant.

Q. Operating in their business? A. Under their 
40 orders; yes, sir.
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Q. What was the conversation? A. In coming 
back across the bay I lost the wheel and shaft, and 
the day I returned the boat to the factory I offered 
to pay S. W. McKeever for the shaft and he refused 
to accept it.

Recross examination by Judge Horner:

Q. Why did you offer to pay for the wheel and 
shaft if it hadn’t been your fault? A. Why did I 
offer-----

Mr. Davis; I think why did McKeever 
Brothers refuse to accept it if it wasn’t his 
fault.

The Court: There is now worrying. What 
is the significance of the question?

Judge Horner: When a man starts to 
make offers of reparation-----

The Court: Isn’t  that matter of argument?
You considered you were to blame?

A. No, sir, coming across the bay I struck a 
shoal.

Q. During the winter months there was a force of 
men at the factory, was there not? A. What winter 
months? ^

Q, October to March. A. In what year?
Q. All the years you were there. A. To a certain 

extent.
Q. There was a large amount of valable property 

there, was there not, All of the time? A. Of what 
kind?

Q. Oils; they had some times as high as five thou­
sand barrels of oil there? A. Yes, sir.

Q, And that was worth fifty to seventy-five to one 40



64

Benjam in F. Love land—  Recross

hundred thousand dollars? A. Probably speaking 
was-----

Q. Valuable buildings? A. Yes, sir.
Q. Valuable machinery, had they not? A. Yes, 

sir.
IQ Q. These buildings needed attention did they 

not? A. Yes, sir.
Q, This oil needs supervision, did it not? A. 

Yes, sir.
Q. It needed care and attention, did it not? A. 

Yes, sir.
Q, Constant? A. Yes, sir.
Q. Did the machinery need care and attention? 

A. What machinery?
Q. In the factory. A. Yes, sir.

20 Q- Constant attention? A. Not constant; no.

By the Court:

Q. When the machinery was not in operation, 
what was necessary to be done? A. The machinery 
was supposed to be oiled in the fall. In other 
words, painted certain parts of it. And parts of it, 
under my experience, should not have been.

Q. What do you when the plant is shut down? 
20 What is there to do about the machinery? 

A. The outside machinery was scraped and painted 
with metallic paint, and fish oil.

By Judge Homer:

Q. Did you say that the machinery was scraped, 
painted and oiled with fish oil? A. I didn’t  have 
charge of it. The chief engineer had charge.

Q. Weren’t you superintendent? A. Yes, sir.
Q. Didn’t the presses have to be cleaned? A. 

Yes, sir.40
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Q. Was it done? A. Yes, sir.
Q. And conveyors had to he repaired? A. No, 

sir.
Q. Cleaned? A. The outside conveyors supposed 

to be cleaned.
Q. Were they cleared? A. I don’t know; I 

couldn’t say.
Q. Weren’t you superintendent? A. Yes, sir.
Q. In charge? A. No, sir.
Q. Whose charge? A. The chief engineer.
Q. What was the salary of the chief engineer? 

A. Sixty dollars per month and board.
Q. How about the presses. As a matter of fact 

wasn’t that machinerv, while you were in charge 
as superintendent, neglected, suffered to rot and 
rust, and wasn’t it neglected and repairs not made 
as required? A. If that machinery was neglected it 
was neglected in the summer of 1915, and if it was 
I am not-----

Q. Prior to 1915? A. No, sir.
Q, Never? A. No, sir.
Q. You got your compensation and also your 

board, did you not? A. That was the bargain, 
verbal agreement.

Q. Two hundred dollars per month and board? 
A. Yes, sir.

Q. Can you give a fair approximation of the 
value of those buildings down there?

Mr. Davis: I think it is incompetent, ir­
relevant and immaterial.

Judge Horner: That is a matter of argu- * 
ment to be developed. Here was a man, 
superintendent, who, according to our con­
tention, was to be on the job, and if we 
can show that there was valuable machin-
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cry in addition to seventy-five thousand dol­
lars worth of oil, I think if he can testify 
to the value of machinery and buildings it 
is competent to show the necessity of him 
being there.

The Court: Of course, it is reasonable to 
assume that some attention was necessary 
to be given to this plant. It is a fish fac­
tory, and there was machinery and there was 
stock, and there were buildings as you have 
said.

Judge Horner: But I think I am entitled 
to let this man testify as to his idea of the 
value of the property. He has so testified 
to the value of the oil.

The Court: Isn’t it a fair assumption that 
it is a place of some value?

Judge Horner: I think your Honor has 
no contemplation.

The Witness: If I may have the privilege 
of answering the oil question. I called at­
tention to McKeever Brothers at different 
times that these tanks were full of oil and 
that it was dangerous there on account of 
the pipes in the bottom would freeze and 
burst. I kept steam on continuously for 
this purpose running from the factory, in 
order to keep them from freezing.

By the Court:

Q. Who directed the steam to be kept there? A. 
I did it myself.

Q. The engineer furnished the steam? A. Yes, 
sir; I called their attention to the danger of stor­
ing the oil there every winter.
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Q. The tax that you paid was on a little piece 
of ground over at New Gretna used for shoring 
the boats? A. Yes, sir.

Judge Horner: Will your Honor permit 
me to ask these two questions as to his idea 
of the value of the machinery and plant? 10

The Court: Ask the question.
Q. What was the value of the buildings? A. 

What buildings?
Q. The plant at Crab Island, the fish factory?

A. What would it bring at a public sale?
Q. No; its true value. A. The value would be 

what it would bring at a public sale.

The Court: You are a practical fish fac- 
tory man, as I understand it. What was 
the reasonable value of this plant, consider­
ing it as a going concern?

A. In the way that that plant was built it actu­
ally cost five times more than it should.

Q. What was the value of the plant? A. Oh, 
the actual worth of the plant, in my judgment, 
would be practically speaking about two hundred 
thousand dollars.

By the Court:
Q. You had experience in this business? A. 

Twenty-five years.
Q. What is your title, captain? A. Practically 

fish factory man for the manufacturing of man- 
haden fish, cooking them up and extracting the 
oil.

Q. Your particular business is treatment of the 
fish to get the oil and fertilizer? A. Yes, sir. 40
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Redirect examination by Mr. Davis:

Q. Mr. Loveland, what is the custom in other 
factories, for the superintendent to remain on the 
premises during all of the winter time? A. No,

Judge Horner: I object; I move the ques­
tion and answer be stricken out; this is a 
specific contract.

The Court : But you disagree. He does 
not say he was required to live on the island 
all the time. Do you object to proof to 
show what the custom is?

Judge Horner: This is because we con­
tend that this was a specific contract.

Witness: I want to recommend the mis­
use of the green garvy, so called; I built a 
boat cost me-----

Judge Horner: I want to interpose an ob­
jection to the witness making any speeches.

The Court: Do you desire to explain your 
testimony?

Witness: Yes, sir.
The Court : Go ahead.
Witness: I built a boat, which cost me 

four hundred dollars; I named her after S. 
W. McKeever. I wore the engine out in 
their employ, carying mail, taking them to 
Atlantic City, Tuckerton, and different 
points, and wore the engine practically out, 
and never asked a cent for the boat.

Judge Horner: I move that that entirely 
be stricken from the record, as it is abso  ̂
lutely not relevant to the green garvy.

Mr. Davis: I will ask the Court to allow 
me to amend and charge you with it.
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The Court : This is a mere explanation 
of a matter of no important consequence one 
way or another.

By the Court:

Q. Captain, did you take these gentlemen to  ̂
Atlantic City? A. I did, a number of times, and 
I had another man employed that ran the green 
garvy that took them a number of times; and they 
particularly asked for the fast boat to take them 
in.

Q. Your boat? A. Yes, sir; she would make fif­
teen miles per hour.

Charles M. Atkinson, sworn.

By Mr. Davis:

Q. You are an attorney and counsellor of this 
State? A. Yes, sir.

Q,. And connected with my office? A. Yes.
Q. Did you have charge of the preparation of 

the case of Loveland v. McKeever Brothers? A.
I did. 36

Q. Did you have any correspondence with the 
attorneys of the defendant, York & York? A I 
did.

Q. That was addressed to me, was it? A. It 
was addressed to you.

Q. I show you letter under date of August 26, 
1914, and ask you what that is?

Judge Horner: I object to any letters by 
York & York. 40
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Mr. Davis: Do you deny that they were 
counsel for the defendants?

Judge Horner: Yes. Griffin & Griffin are 
the only ones I know.

10

E d w a r d  J. M c K e e v e r , s w o r n .

By Mr. Davis:

Q„ Do you know a firm of lawyers in New York 
by the name of York & York? A. Yes, sir.

Q. You have business with them? A. Yes, sir; 
he is my general counsel.

Q. They represented you in the first processes 
of this case? A. They said they would.

Q. Did they or did they not? A. Yes, sir.
Q. And they secured adjournments for you, ex­

tension of time to file answers? A. I presume that 
they did.

Q. Yes-----  A. They told me that they obtained
a lawyer.

Q. Along with them; you submitted to them
your books and accounts in this case? A. Just the
account of Loveland; yes.

30 JQ. You knew that they were corresponding with
me with respect to this case, did you not? A. I
think I did, yes.

Q. You authorized them on behalf of McKeever 
Brothers? A. Yes.

Cross-examination by Judge Horner:

Qi Specifically the case of Loveland versus 
McKeever Brothers, who is your counsel?

40
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Mr. Davis : I object to that. It is not a 
question of who is, but who was.

By the Court :

Q. Griffin and Griffin are the attorneys of record. 
He first went to his general counsel in New York 
wheer the concern transacts business. York and 
York are your lawyers in New York? 4 . Yes, sir.

Q. You put the matter before them? A. Yes, 
sir.

Q. And they corresponded with Mr. Davis? A. 
Yes, sir.

Q, And they afterwards turned it over to New 
Jersey counsel? A. Yes, sir.

Charles M. A tkinson, recalled.

By Mr. Davis:

Q. In the correspondence on this question, did 
you receive a letter from York and York, under date 
of August 28,1916? A. I did.

Q. Is that the letter? (Producing letter). A. 
That is.

Q, Does that letter refer to the matter of Love­
land v. McKeever Brothers? A. It does.

Q. Was there at that time an enclosure referred 
to in that letter? A. There was a statement of Love­
land’s account.

Q. I show you statement of Loveland account, 
purporting to be statement of what is due, and ask 
you if that paper was enclosed and was referred to 
as the enclosure in that letter? (Producing state­
ment). A. It was.
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Mr. Davis : I offer it in evidence.
Judge Horner : I object to it on the ground 

that here is a question of something that is 
by way of negotiation as between-----

The Court : Oh, no. A compromise of 
■ 0̂ debt——

Mr. Davis: No, sir; it it an admission of 
facts.

Judge Horner: I never saw the letter.
Mr. Davis: I showed it to you a minute 

ago.
That is admissible.
(Whereupon the defendant, by its counsel, 

prays a bill of exceptions, which is hereby 
allowed and sealed accordingly.)

20 Judge (Seal).

B enjam in  F. Loveland, recalled.

By Judge Horner:

Q. Prior to the beginning of this suit you con­
ferred with Mr. Davis, representing you? A. Yes, 
sir.

^  Q. You told him the facts of the case?

Mr. Davis: I object to this as not cross- 
examination, as not competent, material or 
pertinent.

The Court: I can’t tell from this state of 
the examination. What do you desire to 
show?

Judge Horner: I can show it, but I don’t 
like to state it, because we have a very clever 
an(j astute witness.
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The Court: Proceed with your examina­
tion.

Q. You told him the facts, what occurred, and 
directed him to bring suit?

Mr. Davis: I think that is privileged and 
clearly irrelevant, incompetent and immate­
rial.

The Court: Why do you hesitate-----
Judge Horner: He is a very astute wit­

ness, is clever, as clever as any man in the 
Court Room, and if I state the purpose 
of-----

The Court: What are you trying to prove?
Judge Horner: l  am tryig to prove: Here 

is a man who brings suit against these people 
for seven thousand and fifteen dollars and 
eighty-four cents, and on the admission of his 
counsel, it is admitted now that there is only 
twenty-four hundred dollars due, if you ad­
mit all of his claim.

The Court: That appears to be the fact; 
what is necessary-----

Mr. Davis: We admitted that. You are 
four stations behind.

The Court: The pleadings show demand 
for much in excess of actual sum agreed to 
be due.

P laintiff R ests.

E dward J. McK eever. 

liy Judge Horner:

Q. Where do you reside? A. Brooklyn, New 
York.
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Q. What, if any, connection have you with Mc­
Keever Brothers? A. Secretary.

Q. You are, 1 believe, the McKeever Brothers, 
defendants in this suit? A. Yes, sir.

Q. Owners of fish factory or fertilizer factory on 
10 Crab Island on the Jersey coast? A. Yes, sir.

Q. Where is your office? A. It is Ebbett’s Field, 
Brooklyn, New York, and Atlantic City.

Q. The Atlantic City Office is rev.*ent? A. Yes, 
sir.

Q, During the years 1911, 1912, 1913, 1914 and 
1915, approximately how frequently were you a 
visitor at your plant at Crab Island? A. In 1911 
and 1912 I went down there about once every two 
weeks in the summer time, during the height of the 

20 season.
Q. In the winter, how often? A. Probably once 

in the winter.
Q. And the next year how much, approximately? 

A. In 1913 I probably went down two or three times 
during the summer, and not at all in the winter.

Q. Next year liow much, approximately? A. 
Maybe once or twice.

Q. When you had in view a visit to Crab Island 
what was your custom with respect to notifying 

30 anybody, if there was a custom? A. We would 
write up Mr. Loveland on a Sunday night and tell 
him we were going down a certain day, and to 
meet us with the boat.

Q. Would he meet you at Tuckerton or New 
Gretna? A. Tuckerton.

Q. Was he invariably appraised of your coming 
to the island? A. Yes, sir.

Q. Were you at Crab Island in the summer of 
1911 when Mr. Loveland came to the island in com- 

40 panv with your brother? A. Yes, sir; that is the
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3rear we were building and I was there all the time.
Q. Was or was not the contract or employment 

made when you met then and there? A. It wTas,
Q. Would you be kind enough to state to his 

Honor, the Judge, the bargain that was made by 
you and your brother on behalf of McKeever 
Brothers between you and Mr. Loveland there? A. 
After he came there with my brother we went 
around the plant and showed him all around and 
we went to the office and sat down, and agreed that 
his compensation was to be two hundred dollars 
per month and board.

Q. What position was he to hold? A. General 
superintendant over everything.

Q. What were his duties? A. To unload fish. 
Cook fish. Press fish. To have the oil separated 
and put in the tanks, and the fish scrap seduiated 
and ready for market. And we then talked over 
the terms agreed and the time he was to be on the 
work.

Q. What was the agreement as to the time? A. 
He was to be on the work all during the week anil 
go home Saturday night and return Sunday night.

Q. This was the understanding and agreement 
then and there? A. Yes, sir.

Q. While the plant was in operation or during 
the entire time? A. To include the whole year be­
cause the plant needs overhauling and scraping otT, 
for the fish sticks in a gluey substance to the chains 
and buckets, and they all have to be overhauled and 
cleaned and tried out, and if not there is a con­
tinual breakage.

Q. What was the approximate value of the plant? 
A. About two hundred thousand dollars.

Q. Is there necessity of having the competent 
men there continually? A. There certainly is.
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Q. From the time of your employment until ap­
proximately the time of the dismissal of Mr. Love­
land did you know that he had been absenting him­
self from the plant for weeks at a time? A. I did 
not; no.

0̂ Q- the contrary, did you or did you not think 
he was there in constant attendance? ‘A. I thought 
lie was at all times.

Q. When did you first learn he had been absent­
ing himself during the years 1913, 1914 and 1915? 
A. The first we heard was when Captain Valiant 
said, “Do you know the Chippewa is there on the 
bottom of the river?’’

Mr. Davis: I move that be stricken out.
20 The Court: Don’t give the conversation.

Q. When was that March 23d, 1916? A. I don’t 
just remember.

Q. Prior to that time did you know that the 
Captain had absented himself from the business? 
A. No.

Q. Did you know at that time? A. No.
Q. Did you know it in March, 1916? A. No, sir; 

it developed since this-----
«W Q. When? A. It has been developing since the 

time I dismissed him and put Mr. Cranmer in his 
place. Then the men that knew these things have 
come out and told us about them. They were afraid 
to do it before—afraid they would not get their 
positions back.

Q. Even as late as yesterday you learned other 
and additional facts as to his absenting himself? 
A. Yes, sir.

Q. Was there any claim made upon you, directly 
or indirectly, prior to the bringing of this suit, due40
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Captain Loveland or Mr. Loveland in the fall of 
1913 for pumping out a barge or boat? A. No.

Q. By word of mouth or letter you had no such 
notice? A. No, sir.

Q. Do you recall a barge that went aground 
going out, a loaded barge? A. The Severn, yes, -j a 
s ir; I know the circumstances; I wasn’t there.

Q. Did or did not that cost money to McKeever 
Brothers? A. We got a judgment against the 
people.

Mr. Davis: I move that be stricken out.
Q. What was the loss caused to McKeever 

Brothers by reason of that barge grounding?
Mr. Davis: I object to that question.
Judge Horner: We cannot put all our tes- 20 

timony in at one time.
The Court: Your theory is that damages 

accrued to the defendants because of the 
breach of contract?

J  udge Horner: Because of his negligence 
and carelessness.

Mr. Davis: I think it is improper to set 
it off in a case of this kind.

Judge Horner: You can file a set off for 
anything that you can sue for. 30

The Court: You filed a counter claim?
Judge Horner: Yes, sir.
The Court: A counter claim is not a re­

coupment. Proceed.

(Whereupon the plaintiff, by his counsel, 
prays a bill of exceptions, which .is hereby 
allowed and sealed accordingly.)

(Seal.)
Judge.

40
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Q. What was the damage sustained by reason of 
the grounding of this Severn?

Mr. Davis: You said you had a counter 
claim and recoupment, and you have not 

10 done it. You have simply counter-claimed.
Judge Horner: Look at the third count.
The Court: Proceed.
Mr. Davis: If your Honor please, if they 

are basing this as a cause of action, their 
bill of particulars is wholly silent on it,

The Court: I will let it be amended and 
you will be given an opportunity to meet the 

2Q situation. I am not disposed to keep out
upon any technical ground any fact in this 
case which will throw any light on the situa­
tion.

Mr. Davis: And that is the reason I took 
particular pains to demand a bill of particu­
lars.

The Court: The Court has already made 
it sufficiently plain, and the Court will al­
low the other side their day, or some day in 
the future, so that nobody will be barred 
from showing anything that would affect the

30 merits of this case.
Mr. Davis: My claim is that: That they 

cannot introduce an unliquidated claim for 
damages in a case of this kind.

The Court: Just exactly what they can 
do under the statute now. A counter claim 
growing out of an independent transaction 
can be made in a case of this sort under the 
present practice act,

Mr. Davis: This is unliquidated.
40
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The Court: Doesn’t make any difference.
He could sue for damages.

(Whereupon the plaintiff, by his counsel, 
prays a hill of exceptions, which is hereby 
allowed and sealed accordingly.) 0̂

Judge. (Seal.)

A. About five thousand dollars.
Q. What boat was that? A. The Severn.
Q. When was that? A. In 1913.
Q. Did you keep him after that? A. We didn’t 

know anything about his carelessness.
Q. Who was superintendent of that factory?

A. Benjamin F. Loveland.
Q. Was he superior to the engineer? A. Yes, 20 

sir.
Q. Superior to everybody, except officers of the 

company? A. Yes, sir.
Q. Did you at any tile from the time he was em­

ployed modify or participate in any modification 
of the original contract? A. No, sir.

Q. Did you ever tell him that he need not stay at 
the island all the time, he could have a vacation, or 
anything of that sort? A. No.

Q. Did you expect the man to stay there all kinds 30 
of weather, winter and summer, when his family 
was on the shore? A. I expected him to stay there 
for the overhauling and repairing of the machin- 
ery.

Ihj the Court:

Q. When it was necessary to stay there? A.
Yes.

Q. Did you think that required him all winter 10
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• • {long to be there every day? A. We were building 

in 1911 and 1912.
Q. In other times? A. The assumption would 

be he would be there once or twice a week.
Q. When he was there once or twice a week, was 

jn lie there enough? A. No, sir; not with the condi­
tion of the machinery.

By Judge Horner:

Q. When lie ceased to be superintendent did you 
examine the machinery? A. Yes, sir.

Q. What was the condition? A. Rotten.
Q. What did it approximately cost you to re­

place the machinery? A. About eight or nine hun­
dred dollars. After we cleaned it up and every­
thing. Everything had to be taken apart. The 
boxes, conveying buckets, and machinery generally 
were full of everything in the way of fish scrap.

Q. Prior to the commencement of the suit had 
you any knowledge—prior to his dismissal had you 
any knowledge—prior to his dismissal and the com­
mencement of this suit had you any idea of the 
omissions on his part? A. No; prior to his dismis­
sal, no, sir, never an inkling of it.

30 Q. You, as a matter of fact, were quite fond of 
him? A. Yes, sir; thought he was quite the right 
thing.

By the C o u r t :

Q. Did his work appear to lie, so far as you could 
tell, during the time you could tell satisfactory?
A. It did; yes, sir.

Q. And these complaints and objections you are 
40 now making over himself— A. T dismissed him
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on one complaint and the others have all come up.
Q. Did you know about them in August, 1916? 

A. This year?
Q. Yes. A. Yes, sir did not know about all of 

them. I didn’t know about any of them until we 
had dismissed him.

NOON RECESS.

Cross-Examination by Mr; Davis:

Q. Mr. McKeever, who has actual supervision 
over this plant, from the point of view of the cor­
poration? A. My brother and myself.

Q. Both of you together? A. Yes, sir.
Q. You visited this plant from time to time in 

1911 and 1912, and on during the successive years 
up to the date of Mr. Loveland’s ceasing to work 
for you? A. No, sir; not since the fall of 1912. I 
bought another interest in a very large business 
in Brooklyn, New York.

Q. The base ball business? A. Yes, sir.
Q. \o u  had, nevertheless, visited this plant from 

time to time, had you not? A. During the summer 
months, yes, sir.

Q. Did you go down there in the winter at all? 
A. I don’t think I have been down there once in 
the winter until this winter since 1912.

Q. Were you there in the early part of 1916? 
A. Yes, sir.

Q. When Mr. Loveland quit or was discharged? 
A. No; I wasn’t over there then.
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q Not there then? A. Not that day.
Q. Had you been there that day or immediately

prior thereto? A. Yes, sir.
Q Were you there in 1915? A. No, sir.
Q. Not at all? A. I don’t  think I was there

10 Q. You entrusted the entire business to Mr. 
Loveland with respect to management of this plant.
A. Yes, sir; the plant was not in operation in 1915, 
we were running another plant at Hicks Island.

Q. Didn’t operate the plant at all? A. No.
Q. The winter of 1915 and 1916? A. The sum­

mer of 1915. , .
Q. The summer of 1915 you didn’t operate tha

plant at all? A. No, sir.
q No fish were rendered there whatsoever. A.

No, sir. ,
Q. Who was superintendent in the Hicks Island

plant? A. Mr. Maker, I think.
Q. Mr. Loveland was not there? A. No, sir; he

was on the steamers. .
O. Was that the last summer in which this plant 

was operated, was the summer of 1914? A. Yes,

q when were you down there in 1914? A. It 
might have been once in August when the team 

** was away, and maybe once in August is all.
O Not later than that? A. No, sir.
Q. You knew at that time, then, how Mr. Love­

land had been operating that plant? A. No, sir. 
Q. Why not? A. Because I supposed he was

competent and tending to his business.
Q. You don’t mean the Court to understand 

that you went down there and didn’t notice the 
condition of the plant that was being operated.
A. Certainlv not; I didn’t. They are all boxed up 
the conveyers and everything.
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Q. In 1914. A. They are always boxed up when 
in operation.

Q. What else did you notice? A. I didn’t  go 
down there to notice anything.

Q. What did you go down for? A. Because my
money was invested there. 10

Q. If you came there because your money was 
invested, you had interest in what was going on?
A. I probably went down; my brother was down
there-----•

Q. Do you mean to tell us you didn’t look around 
to see what the condition was? A. I wasn’t there 
an hour-----

Q. I didn’t ask you how long you were there,
I am asking you the simple question, do you mean 
to tell us you didn’t look around to see what con- 20 
ditions were? A. I certainly didn’t.

Q. What did you go down there for? A. Down 
in the office to see how the time was being kept 
and things like that.

Q. Who kept the time? A. The time-keeper; I 
don’t know his name.

Q. You were satisfied in 1914? A. Yes, and
satisfied in 1915-----

Q. Satisfied in 1915? A. Certainly.
Q. You had generally paid Mr. Loveland from 

time to time when demand was made for his money, 
didn’t you? A. Yes, sir.

Q. You testified a while ago on direct examina­
tion that you knew what the facts were in 1916, 
but didn’t know the negligence. A. Knew what 
the facts were in 1916? I didn’t learn of the facts 
until I sent Mr. Crammer a letter to take charge 
of the steamers in March, 1916, when I was told 
the Chippewa was sunk and had been there three 
months. This is the first neglect I ever learned 40 
of Mr. Loveland.
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Q. You didn’t know then that this boat had been 
sunk before that time? A. No, sir.

Qi. Were you the gentleman that was on the 
deck of the steamer, or was it your brother? A. 
I guess it was my brother.

Q. He didn’t tell you anything about that? A. 
No, sir.

Q. This boat Severns that ran aground, you had 
a law suit about that, didn’t you? A. Yes, sir.

Q. You know nothing about that of your own 
personal knowledge? A. No, sir.

Q. Was your brother there at the time? A. I 
think he was. Went down there after the thing 
was aground.

Q. I asked if he was there at the time? A. I 
don’t think he was at the time.

Q. Were you present in Court when this mat­
ter was tried in New York? A. No, sir; I wasn’t 
a witness to it because I wasn’t there.

Q. I didn’t ask you if you were a witness, I 
asked were you present in Court? A. I think I 
went in for a half hour or so.

Q. Were you there when your brother testified? 
A. No, sir.

Q. What Court was it tried in in New York? 
A. Federal Court.

Q. United States District Court for the Southern 
District of New York? A. I think that is it.

Ql Did you know that your brother at that time 
testified that the boat had not been overloaded be­
low what the charter of the boat permitted? A. 
T do not.

Q. You were not present and did not hear him 
testify? A. I don’t think.

Q. Did you hear him talking about the proposi­
tion before you went into Court? A. Yes.
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Q. As a matter of fact, do you know now that 
he testified in New York, while Captain Loveland 
was there, and Captain Headly was there, sub­
poenaed by you to testify in your matter, that your 
brother testified then that the boat was not over­
loaded? A. I don’t know, sir.

Q. You don’t know it now? A. No, sir.
Q. As a matter of fact was a verdict rendered 

against you? A. A verdict was rendered against 
the firm that we sold the stuff to.

Q. Was there a verdict against you or your con­
cern? A. No, sir.

Q. Then you lost nothing by reason of that so 
far as damage is concerned ? A. No, sir; not to date, 
only counsel fees.

Q. That case has been determined hasn’t it? A. 
T am not aware of it.

Q. Was this in admirality? A. The case has been 
decided.

Q. Was this in admirality or common law? A. 
In admirality I think.

Q. Determined by the Commission or Judge? A. 
Commission, I think.

Q. Did he find in your favor? A. No, sir.
Q. No verdict was render against you? A. Only 

through our brokers,
Q. Was any verdict rendered against you? A. 

Not direct against us; but we are responsible for 
it.

Q. As a matter of fact, Mr. McKeever, this boat 
was how long? A. I haven’t the slightest idea; it 
was a mammoth big thing.

Q. At least two hundred feet? A. I guess it was 
more than that.

Q. I said at least that? A. I never saw it.
Q. Did you hear it described or get any specifica-
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tions in your contract? A. No; I don’t think so. 
Only that she would carry some fifteen hundred 
tons. - •

Q. Doesn’t the charter give the specifications 
of length and draft and beam and all? A. The 
charter gives carrying so much per ton.

Q. Doesn’t it give dimensions as to its draft? 
A. I don’t think it did, because it was chartered by
H. J. Baker and Brother for our account.

Q. Mr. McKeever, isn’t it a fact that when this 
boat was coming in the inlet that the hawser broke. 
A. I am not familiar with the thing at all.

Q. What is your report on it? You are here 
charging him with the negligent operation of the 
plant in that particular, what do you want the 
Court to understand the facts to be? A. My brother 
knows all about that.

Q. You don’t know anything about that? A. 
Certainly not. I wasn’t there. Only from what 
Deadly, and these men testified to. I don’t know 
whether they testified right or not.

Q. So far as you are concerned and the McKeever 
Brothers, I mean the corporation, you never heard 
any complaint of any negligence or carelessness or 
incompetency on the part of Captain Loveland, until 

^  after or at the time you dismissed him? A. No, sir. 
Q. And he had been there under your employ and 

in your pay since July, 1911? A. Yes, sir.
Q. And this was in March, the last day of March, 

1916, nearly five years, and you never heard any 
complaints about him? A. No, sir. If I had I 
would have called it off quicker than I did.

Q. And he stopped or changed his duties as gen­
eral manager the twenty-fourth day of July, 1915? 
A. Yes, sir.

Q. And from July 24, 1915, until the last day of 
March, 1916, he occupied the humble position of40
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watchman at the salary of fifty dollars per month?
A. Yes, sir.

Q. So that there was eight months or about dur­
ing the time that he was not boss over these men 
who have since come to you and told you about his 
incompetency and negligence? A. Yes, sir. -jq

Q>. That’s a fact isn’t it? A. Yes, sir.
Q. Yes-----  A. He was the boss while they were

working for us in the open season.
Q. I am speaking from July 24 until March 30, 

1916? A. Yes, sir.
Q. You were paying him then fifty dollars per 

month as watchman? A. Yes, sir. .
Q. He was not then superintendant of the fac­

tory? A. No, sir.
to you there is not any reason so far as the Captain £0 
is concerned for them not telling during the last 
eight months? A. Yes, sir.

Q. What is the reason? A. They were afraid Mr. 
Loveland would keep them off their steamers.

Q. Why would they object if he was then dis­
charged as superintendant? A. Well-----

Q. Whether he left or not, his duties had ceased 
as superintendant, and he was then in your employ 
simply in the subordinate job as watchman? A.
Yes, sir; the steamers without work and lying gQ 
idle-----

Q. Does it make any difference whether he was 
getting fifty dollars or two hundred dollars? A. I 
think there is a little difference between character 
of man, between one ten thousand and a million 
dollars, different jobs.

Q. I ask you, whether or not the boats are worth 
one thousand dollars or worth a million dollars, 
does it make any difference as to whether the posi­
tion this Captain occupied when he was getting
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fifty dollars per month? A. Certainly, I wouldn’t 
pay a man fifty dollars per month for watching a 
garvy.

Q: In June, 1915, wasn’t Captain Loveland at 
Hicks Island? A. He was on the steamers. If they 

IQ caught any fish they went into Hicks Island.
Q. He wasn’t at Crab Island? A. No, sir.
Q. So that more than a year elapsed during the 

time that he was not superintendant? A. A year.
Q. From June, 1916? A. He ceased to be super­

intendant on July 24th, 1915.
Q. I am asking you the simple question, that 

from June, 1915, he was not at Crab Island factory. 
That is a fact, is it not? A. Until he landed there
on July 24,-----  -

Q. As watchman? A. Oh, no.
Q. On July 24 he was no longer superintendant? 

A. That is the time he sent in the letter.
Q. Exactly so? A. Yes.
Q. What I am trying to get at is this, from June,

1915, he was not superintendant at the Crab Island 
Factory? A. A superintendant is supposed to con­
trol a plant.

Q. Answer the question? A. He was not at Crab 
Island unless the steamers went in there. He 
could not be at Crab Island and on the steamers.

Q. That’s what I thought. I have been trying to 
get you to answer it for some time? A. I am not 
as though I could not answer it.

Redirect examination by Judge Horner :

Q. Asa matter of fact, from July, 1915, to March,
1916, did you or did you not have any superintend­
ent at Crab Island? A. Didn’t have any.

Q. In the position that Mr. Loveland held, that
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of watchman, you made the arrangement I believe? 
A. Yes, sir.

Q. What were his duties as watchman at fifty 
dollars per month? A. To watch the steamers. The 
Chippewa was there at that time, and see that she 
was kept there in good shape, and to attend to the 
three other steamers.

Q. Did he have any duty with respect to the fac­
tory? A. To go over there once in a while and see 
that things were all right.

S t e p h e n  W. M c K e e v e r , s w o r n .

By Judge Horner:

Q. Where do you reside? A. Brooklyn.
Q. You are a stockholder and officer are you not 

of McKeever Brothers? A. Yes, sir.
Q. What is your office? A. I am President.
Q. You know Loveland, the plaintiff in this suit? 

A. Yes, sir.
Q. Did or did you not employ him in the Summer 

of 1911? A. Yes, sir.
Q. Where was the first conversation that you 

had with him about the matter? A. I think in 
Lewes, Delaware, in the Rodney Hotel, I think.

Q. Did or did not close the contract there with 
him? A. Yes, sir.

Q. What did you do as a result of that? A.
Well­

er Where did you make it? A. At the Rodney 
Hotel? A. Yes, sir; and we came to the plant to 
talk it over with my brother.

Q. He came up from Lewes and you took him to 
Crab Island? A. He went hack to the factory that
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night in Lewes, and I met him in Philadelphia the 
next day, and on to Turkerton and Crab Island, 
and there I met my brother, Loveland and myself. 
I told my brother he was hired at two hundred 
dollars per month as superintendent of the fish 

10 factory.
Q. Were his duties as superintendent discussed

between you and him and your brother and----- A.
Yes, sir.

Q. What was the discussion? A. That he was 
to superintend the whole structure and factory. 
He would do that. And all the machinery, which 
he is a capable man, and take care of all machinery 
and everything pertaining to the factory.

Q. What about the question of his attendance 
2q ' at the factory? A. He was to go home over Sat­

urday night and come back Monday morning.
Q. Was there any modification of that plan? A. 

No, sir.

B y  the C o u r t :

Q. Hid you expect him to do that all winter long. 
Were there no times, in the winter when you did not 
expect him to go to the plant? A. From Christmas 
up to New Years we did not expect him to go to the 

30 plant. He told me he was always away from home; 
so far away from Lewes.

Q. Your brother said his attention was required 
there at least once or twice a week. Do you agree 
with him or do you say he was required there all 
the time? A. I say he was required there all the 
time.
By Judge Homer:

Q. Was it understood and agreed that he should 
40 be there all the time? A. Yes, sir.



91

Stephen W. McKeever—Direct

Q. Are you sure of that? A. Yes, sir.
Q. Was there ever any modification of that agree­

ment? A. No, sir.
Q- Did you in 1914 or at any other time tell 

him to go off from time to time as he wanted? A. 
No, sir.

Q. Did you ever know, prior to herewithin the 
last month or so, two months or three months, that 
he had used your boats in conducting his oyster 
business? A. No, sir.

By the Court :

Q. Did you know he had an oyster bed of his 
own? A. No, sir.

Q. Didn’t know it? A. I knew his father died 
and had a will made and there was some proposi­
tion about some oyster beds willed to his brother 
and himself.

By Judge Horner :

Q. Did you know he was using your men, on your 
pay roll, in the oyster business? A. No, sir.

Q. Did you know he was using your men for un­
loading seed oysters from the boats? A. No, sir.

Q. Did you know he was neglecting your ma­
chinery? A. No, sir.

Q, Did you stand some loss with respect to the 
Severy? A. I think about five thousand dollars 
through our brokers.

Q. You had to make that good? A. Yes, sir.
Q. Was it ever reported to you that the Chip­

pewa had sunk? A. No, sir.
Q. Was any complaint or claim ever made to you 

for the pumping out of a vessel in the winter of 
1913, of sixty dolars? A. No, sir.
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By the Cour t :

Q. What about this boat Severn, what happened 
to it? A. That came into the dock there to be 
loaded with fish, and when they were loading it 
there, I came over from Tuckerton or Atlantic City, 
and the Captain was there and I got there about 
five o’clock, and said to the Captain “If I were you 
I would not load her to the water line.” He says, 
“I understand my business.” I says, “All right.” 
That is all I said. I left there that night, and they 

' were starting in loading the boat until he got 
enough scrap in i t ; and as I understand and heard 
afterwards-----

Mr. Davis: I object to this.Oft JJudge Horner : You cannot tell, Mr. Mc- 
Keever, what somebody else told you. I 
don’t think the Judge will press the question 
to that point.

The Court : Do you know personally what 
happened to the boat?

A. No, sir. Only the Severn was going out and 
it couldn’t get over the bar and it came back then. 
Then they sent to me from Brooklyn; then I saw 
she was an the sand bar. Didn’t have enough water 
to get off. Then I stayed there.

Q. What caused that in your opinion; was she 
overloaded? A. Overloaded.

Q. Did you ever give him permission for the use 
of the garvy in his oyster business? A. No, sir.

Q. Will you state to his Honor the Judge, the 
condition of the green garvy when Loveland re­
turned it. You were there I believe. A. Yes, sir. 
Loveland returned the green garvy, and came up 
with a brand new boat and said it was his own,
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and brought the green garvy out there, and it didn’t 
have any wheel on and everything dismantled in 
her. I says, “What is this. This is nothing to us.”
He says, “Fix it up and send me the bill.” He put 
it there and we never did nothing only took the old 
engine out.

Q. Was the boat useless. Was it worth repair­
ing? A. Not that I saw.

Q. What was it worth? A. The boat cost us 
pretty near about-----

Mr. Davis: I object to that, if your Honor 
please,.unless it be shown what was the dam­
age done to the boat in the ordinary course 
of the prosceution of McKeever’s business.

Judge Hornor: I will try to get it that 
way.

Q. What was the garvy worth the last time you 
saw it prior to-----

The Court: What is the garvy like?
Judge Horner: It is a boat.
The Witness: It is a garvy about thirty 

feet long, with an engine about twelve horse 
power.

Q. How much did it cost new? A. About four 30 
hundred dollars.

Q. How long had you had it? A. About five or 
six years.

Q. What did you use it for? A. To take light 
.freight and mail and everything to the factory.

Q, How much did this man damage it? A. It 
isn’t worth a cent to us now.

Mr. Davis: I move the answer be strick­
en out.

10
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By the Court:

Q. How much did he damage it? A. So that it 
isn’t any good to us, at all. It would cost four 
hundred dollars to fix it up.

10 Q. I t only cost four hundred dollars new.

B y  J u d g e  H orn er:

Q. Did you spend money in the improvement of 
the boat? A. We used to paint it up.

Q. New machinery, and so forth? A. We put a 
new engine in it.

Q. What cost was that? A. I think about three
20 hundred dollars.

Q. Then the boat really cost you about seven 
hundred doiars? A. Oh, no, it only cost us about 
four hundred dollars. I paid one hundred and 
fifty dollars for the hull and two hundred and fifty 
for the engine, and about fifty dollars for the an­
chor and other equipment.

Q. All the equipment, including the anchor, 
lines and wrenches, oil cans, and everything? A. 
Yes, sir.

30 By the Court:

Q. Is the engine in the boat now? A. We have 
taken it out. I gave orders to take it out,

Q. When lie brought the boat back, it had the 
engine in it? A. Yes, sir.

Q. It did? A. Yes, sir; l thought we could over­
hall it, but it was played out,

Q. Do you know how much he caused it to be 
played out and how much you caused it to be played
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out in your business. You bad it four or five years?
A. Yes, sir.

Q. You wouldn’t attribute the whole blame to 
him, would you? A. No, sir.

Q. How much would you say he was to blame 
for playing it out? A. One-half of it. 10

Mr. Davis: I think we ought to show, if 
he is going to testify to that question, which 
is perfectly proper, it ought to appear what 
he knows of his own knowledge and what he 
is getting from somebody else.

The Court: I assume that he knows what 
he is talking about.

Q. You have been dealing with boats how many 
years? A. Thirty years.

The Court: It is a matter of arithmetic. 
Here is a boat which cost him new four hun­
dred dollars. He used it in his business 
about five years. Now what would the de­
preciation be in a boat of that sort?

Q. How much would it decline in value? A.
One hundred and fifty or one hundred dollars.

Q. Then we have it down to two hundred and 
fifty dollars. Now, when he got through with it 
how much was it damaged in dollars and cents?
A. One hundred and fifty or two hundred dollars 
to fix it up right. It would need a new engine.

Q. You think it was damaged to the extent of 
two hundred dollars? A. Two hundred and fifty 
dollars. 40



96

Stephen W. McKeever—Direct 

By Judc/e Tlorner:

Q. How near—in 1911 and 1912 were yon at the 
plant a good deal? A. Yes, sir.

Q. In 1913 were you there very much? A. In 
: the summer time I was there.

Q. The rest of the year? A. Not once during the 
whole winter.

Q. How about the next year? A. Wasn’t there 
in the winter time at all.

Q. How about the next year? A. Not in the 
winter time at all.

Q. When you went there, did you notify Love- 
20 land in advance of your coming? A. We would 

telephone his house in New Gretna and tell him we 
would be in Tuckerton or Atlantic City on such a 
day and say that he should he there at that day. 
We telephoned we would be at Atlantic City cer­
tain night and he would meet us there.

Q. When you went to the plant he was there? 
A. Yes, sir.

Q. You didn’t know of his absentism from the 
plant?

Mr. Davis: it is about time you stopped 
30 leading him, Judge.

Q. Did you know that Loveland was engaged in 
the oyster business? A. No, sir.

Q. Did you know he was away duck shooting? 
A. No, sir.

Q. Did you know' lie was away from the plant 
sometimes for weeks at a time? A. No, sir.
By the Court:

Q. You assumed that work was going on there40
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satisfactorily, and it appeared to be so, did it not? 
A. Yes, sir.

Q. You found nothing to the contrary? A. No, 
sir.

By Judge Horner:

Q. From a casual examination of the machinery 
could you tell whether it had been cleaned or re­
paired or not, from a casual examination? A. 
Passing by?

Q. Yes. A. No, sir.
Q. Could—

Mr. Davis: I move it be stricken out. He 
testified that he didn’t examine it. What is 
the use of speculating whether he could do 
it or not do it, when he didn’t?

Judge Horner: He said lie visited the 
plant.

The Court: He didn’t make any inspec­
tion of the machinery.

Q. Did you make an inspection of the machin­
ery? A. No, sir.

Q. Did it run all right? A. Yes, sir.
Q. When Loveland left the plant as Superintend­

ent did you go down to the plant? A. Yes, sir.
Q. Did you examine it? A. Yes, sir.
Q. What condition did you find the machinery 

in then? A. In very bad condition.
Q. Explain to the Judge. A. I have a couple of 

plans there, and if you will allow me I will show 
it to the Judge.

Mr. Davis: It seems to me, if your Honor 
please, that this is incompetent for the rea-
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son that a year has elapsed between the time 
that Mr. Loveland had exercised any super­
intendence over it, and to the time that the 
witness has testified concerning.

10 Q. When are you testifying? A. I am testify­
ing that in five years there was nothing ever taken 
out of the casings where this machinery was, and 
they were not running where they should, and I 
found it out after Mr. Loveland came over there 
and Mr. Cranmer gave me the letter. And I asked 
him if he ever took that apart. He never did. All 
that machinery, he never looked after the conveyor 
or none of it. He had all the chain undergear full 
of water, and concrete over it. We had to take

20 crowbars and everything to get the dried fish away 
from the machinery. It was never taken apart 
from the first it was put in there when he came 
there. 1 found that out after he left there.

Q. Now, Mr. McKeever, during all this time that 
Loveland was in charge, did you assume the ma­
chinery had been looked after?

Mr. Davis: I object. It is immaterial 
what he assumed, if your Honor please.

30 The Court: Objection overruled.

(Whereupon the plaintiff, by his counsel, 
prays a bill of exceptions, which is hereby 
allowed and sealed accordingly.)

Judge. (Seal.)

A. Yes, sir.
Q. Did you knoAv that it had not been looked 

after? A. No, sir; because he was a competent
40 man.
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Q. At the time of your engagement of him did 
he assure you that he was a competent man? A. 
I know he was, because I was at the plant where 
he was.

Q, And that plant looked good? A. Any time 
any of the machinery broke down I have seen him 
get right at it and fix it up. And that plant failed 
and went into the hands of a receiver.

Q. When did you first find out, as near as you 
can tell, that Loveland was away from the plant 
so much? A. After he came over and told me 
that Mr. Captain Cranmer had a letter to give him 
taking the boats away from him.

Q. After he left your employ? A. Yes, sir.
Q. When did you find out that he had neglected 

your machinery? A. About three or four days be­
fore he came over. I was there getting the plant 
ready with the men for the garbage from Atlantic 
City and we had to do some alterations and to get 
to this here we saw that there was no-----

Q. When he came back there he has testified 
that when he came back and delivered the garvy 
to you and told you Cranmer had taken charge 
of the vessels, he testified of some conversation 
with you as to the question of settling up or some­
thing of that sort. Now, will you tell his Honor 
the Judge just exactly what the conversation was 
with respect to that subject, if anything? A. I 
don’t remember.

Q. I mean the day he brought the garvy back? 
A. The day he brought the garvy back?

Q. Yes. A. He told me about the letter, and T 
said, “Well, there is some money due you.” He 
said, “Yes.” I said, “Well, I will give you some 
money.” He says, “You don’t have to ; I have given 
this case to my lawyer.” I says, “You will catch
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more flies with molasses than you will with vine­
gar.” Then I showed him that the day before I 
had found out about the machinery. That when 
the machinery was broken he would go outside and 
take a new conveyor in and put it on top of this 

-|q machinery; that is what one of the men told me.

Mr. Davis: I move it be stricken out.
The Court: Strike it out.

Q. What damage, if any, wras done to your fac­
tory by reason of failure to clean and care for the 
machinery, and make repairs during the time he 
had charge?

Mr. Davis: 1 object to that.ZX)

tty  the C o u rt:

Qi. Do you know—not a matter at which you 
can guess at—it is a matter of figures—do you 
know? A. That’s been what I found due, the differ­
ence in the time for five years.

Q,. The damage that was done to the machinery 
and equipment by reason of neglect, if any dam­
age was done?

30
Mr. Davis: It is perfectly obvious, so far, 

that this gentleman does not know anything 
about that.

tty the Court:

Q. Do you know in dollars and cents how much 
you were damaged? A. Yes, sir.

Mr. Davis: May I cross-examine him?
40 The Court: Yes, on that point.
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Q. You are not a mechanic ? A. A pipefitter and 
a plumber.

Q. Machinist? A. No, sir.
Q, You don’t know anything about the relative 

value of second-hand machinery? A. I have bought 
a lot in my time.

Q. I am speaking of the value of machinery in 
the different stages of its depreciation? A. Yes, 
sir.

Q. What do you know about that? How did 
you learn that? A. I am in the contracting busi­
ness for about forty years.

By the Court:

Q. Are you a practical man in the contracting 
business? A. I am a plumber, gas and steam- 
fitter.

Q. A mechanic? A. Yes, sir.
Q. Have been in the business of putting in 

machinery? A. Putting in sewers, paving and 
buildings.

Q. You don’t know anything about machinery 
as such; you are not an engineer? A. I am a 
mechanic and pipefitter and plumber.

Q. Your machinery is there? A. Yes, sir.
Q. None of it was broken by reason of this 

neglect? A. Not until I got over, since he left 
there, that’s the time I found it out.

Q. Why did you say you were damaged to the 
extent of two thousand dollars?

Mr. Davis: That was objected to.
The Court: He said it.

A. Because after he came there and told me 
about Captain Cranmer giving him the letter, we
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had taken the whole of this machinery apart, and 
had to put in new runners there.

Q. What did that cost? A. A couple of thousand 
dollars with the time and all. We were pretty 
nearly ten or twelve weeks overhauling it. April 

jq and May and June, pretty near three months, with 
eight and ten men overhauling all the machinery.

Mr. Davis: I still object, if your Honor 
please.

The Court: This was money he actually 
paid out.

Mr. Davis: He has not testified. All 
machinery, where is it-----

The Court: You can cross-examine.

By Judge Horner:
Qi How many men did you say you employed 

on an average? A. Twelve men.
Q. Two and a half months? A. Yes.
Q. What was their average pay per month? A. 

The engineer, he got sixty dollars per month and 
his board.

Q. Yes. And the foremen, they got forty-five 
dollars per month and their board.

•JO Q. Yes? A. And the laborers they got forty- 
five dollars per month and their board.

Q. And these men were employed for two and 
one-half months approximately? A. That was this 
year.

Q. In fixing the machinery? A. Yes, sir.
Q. Do you recall how much new machinery you 

bought? A. We had it right there and we put it 
in.

Q. How long have you been in this fertilizing 
business? A. About twenty-five or thirty years.
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Q. Are you familiar with the machinery? A. I 
am familiar with that machinery.

Q. You have been connected with it for about 
thirty years? A. Yes, sir.

Q. Can you tell from your experience how much 
of that work was made necessary and liow much -jq 
of the new parts was made necessary by reason of 
the neglect of the machinery by Loveland as super­
intendent? A. About twro thousand dollars.

Cross-examination by Mr. Davis :

Q. Two thousand dollars was all you spent?
A. That was this year.

Q. That is all you spent to repair and overhaul 
the machinery there? A. That I know of.

Q. That’s what I am talking about. It had been 20 
sued for how long?

By the Court:

Q. When was the machinery first put in- the 
building? A. In 1911.

Q. Was it new? A. Yes, sir.
Q. It was new? A. Yes, sir; and if new machin­

ery is taken care of properly it will last twenty 
years. 30

Q. Yes; and then five years of your twenty years 
have gone. Wouldn’t you have to repair and over­
haul the machinery in the course of four or five 
years after it had been used? A. Yes, sir; it is 
like this your Honor-----

Q. Why would you attribute then the whole ex­
pense to two thousand dollars to Mr. Loveland’s 
neglect. When you say that in the ordinary course 
of such business machinery must be overhauled
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about every five years. That is a practical fact, 
isn’t it? A. Yes, sir; machinery after the factory 
is shut down, it takes six or seven months to get 
it in shape to be ready for the next season, and the 
superintendent as I understand it with all other 
factories was on the work every day of the year, 
except Sunday and Monday, from Saturday night 
up to Monday morning. Our superintendents were 
always on there.

By Mr. Davis:

Q. You say it was necessary when machinery has 
been shut down to have it overhauled; it was neces- 
sary to overhaul this machinery by reason of the 
fact that the factory had been shut down for a year, 
wasn’t it? A. Yes.

Q. Your machinery had not been operated there 
since October, 1914, it had been two years that this 
machinery had been idle, wasn’t it? A. Two years, 
yes.

Q. Just in the ordinary course of things it would 
have been necessary to overhaul this machinery to 
get it in shape to run? A. No, sir. On the condi­
tion that when it was laid up, if the superintendent 
had taken the proper amount of care of it, oiled up 

; and scraped and painted, it would have been good 
to run another five years.

Q. Didn’t you just tell his Honor, when machin­
ery was laid up and you started it, it was necessary 
to overhaul it? A. T don’t remember that.

By the Court:

Q. In July, 1915—was it July, 1915—until the
last dav of March, 191t\ Mr. Loveland was not 

40
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your superintendent? He was only your watch­
man. What had he to do with machinery then? A. 
If in 1914, when he did shut down, if he over­
hauled the machinery for the eight months he was 
on there, the machinery would not have to be 
touched for three or four more years. It takes 
about nine or ten days to oil it up and grease it up 
and turn it out. And next year it is right. But if 
they neglect that there is thousands of dollars dam­
age to the machinery.

Q. You had an engineer whose business it was 
to look after all the mechanical parts? A. Mo; only 
an engineer, a German, who gets sixty dollars per 
month and his board. He looked after the fire and 
pumps.

By Mr. Davis:

Q. I don’t care whether he gets sixty dollars or 
six hundred dollars, was he there as engineer? A. 
Running the pumps and engine house.

Q. And to look after the parts pertaining to the 
mechanical operation? A. The superintendent was 
the man for that.

Q. The superintendent is the engineer? A. He 
is the manager and runs everything.

Q. Is he an engineer? A. Sure he is. If he 
didn’t take his papers out he is entitled to. He 
runs the whole plant, I saw him run it before.

Q. You didn’t see him run Crab Island? A. I 
say him run everything.

Q. You thought that he was all right? A. I 
know he was right; or I wouldn’t have given him 
the watch as a present.

Q. When did you give him the watch? A. In 
1912, a five hundred dollar watch.
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Q. Mr. McKeever what new machinery did you 
buy? As a matter of fact there was no new ma­
chinery put on there in 1916? A. We put in new 
conveyors.

Q. That is not machinery? A. Yes, sir; you 
10 count that machinery; it is right here. (Producing

plans.
Q. That is the plans there? A. Plans of the ma­

chinery.
Q. The conveyors are not there? A. Yes, sir; they 

are.
Q. They are made of what? A. Iron and steel. 
Q. These new conveyances were the only thing 

that you put in? A. Yes, sir.
Q. How long had they been in use? A. For five 

20 years, I guess. Conveyors would last twenty years 
if properly taken care of, which we do in our other
plant.

Q. You don’t know anything about the Severn, 
do you? A. Yes; I know something about it.

Q. About the injury to her. The cause of the 
occasion ?
By the Court:

Q. Ho you know whether she was overloaded or 
not overloaded? A. Only what the Captains told 
me here lately.
By M r. Davis:

Q. Oh, you don’t know? A. No, sir.
Q. You testified in the New York Courts? A. I 

did.
Q. Didn’t you testify when Captain Hadley and 

Captain Loveland was there, didn’t you testify that 
it was not overloaded? A. I don’t remember.

40 Q Do deny it? A. No, I won’t deny it.
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By the Court:

Q. What was she loaded with? A. Fish scrap.
Q. I suppose you defend this matter on the theory 

that it was not overloaded? A. I don’t remember. 
It was a suit against our brokers.

Q. Of course, there was a law suit, and of course 
some formal defense was put in, and I assume this 
gentleman knew what it was. I simply want to 
know whether they defended the case through your 
brokers upon the theory that the boat was not over­
loaded? A. Our four Captains will tell you that 
she was overloaded.

Q. Did he testify that was so in that case? A. 
Loveland?

Q. Did you testify that way in the case? A. I 
don’t remember that.

Q. Did the Captains testify that way? A. I don’t 
remember that.

Mr. Davis: They have a right to change 
their testimony; but I think I can prove that 
Mr. McKeever testified in New York that the 
boat was not overloaded.

30
J oseph H ic k m a n , sworn.

By Judge Horner:

Q. Where do you live? A. New Gretna.
Q. You were one of the Captains of McKeever 

Brothers? A. Yes, sir.
Q. How long have you worked for McKeever 

Brothers? A. Since 1912.
40
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Q. During 1912, 1913, 1914 and 1915 was Cap­
tain Loveland superintendent? A. He was super- 
tendent until some time summer before last, July 
or something like that.

Q. You ran your boats during June, July, August 
10 and part of October each year? A. September. 

Some years we laid up in September, but mostly in 
October.

Q. And the same is true of the other Captains of 
the fleet? A. Yes, sir.

Q. During the time that Loveland was superin- 
tenent for McKeever Brothers, did he or did he not 
to your knowledge, engage in the oyster business? 
A. Yes, sir.

Q. Did you see him? A. I saw him; yes, sir.
20 Q. Can you tell when? A. In the Spring of 1913 

he unloaded a schooner with Mr. McKeever’s help. 
I helped unload the same schooner-----

Q. Did yon remember how many men he used? 
A. I couldn’t tell exactly; somewhere between four 
and seven.

Q. How long were they engaged? A. Two days.
Q. Any other time? A. In the Fall he had his 

men working on the beds, oyster beds.
Q. McKeever’s men? A. Yes, sir.

20 Q. How many? A. Two.
Q. How long? A. I couldn’t say, but two days at 

least.
Q. You saw them? A. I saw them there.
Q. Did you ever see them there at other times? 

A. No.
Q. Did you ever see him use the green garvv for 

oystoring? A. Yes, sir.
Q. Have oysters in her? A. Yes, sir.
Q. When was that? A. I would have to study on 

0̂ tliat. I think he was taking them up this Spring
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a year ago ; taking them np and knocking them 
apart.

Q. Not in the green garvy? A. Yes, sir.
Q. You are a boatman of your own account? A. 

Yes, sir.
Q. What is a fair daily rental for the green gar­

vy? A. Well, that’s according. I wouldn’t tell 
exactly about that. If he hires me and a garvy, it is 
generally five dollars per day.

Q. Suppose he hired the garvy without her owner 
or a man? A. I should want a dollar and a half 
or twro dollars per day.

Q. Was this green garvy prior to 1915 a good 
boat? A. I couldn’t say much about that, because 
I seen she had been marked on the outside for run­
ning through ice, and I couldn’t tell about if she 
Avas good.

Q. What would you say approximately the boat 
was worth ?

Mr. Davis : I object to that.
The Court: Upon what ground?
Mr. Davis: On the ground, if your Honor 

please, that there is no evidence to show 
what part of the damage is done by Mr. Love­
land and what part in the service of Mc- 
Keever Brothers.

The Court: We cannot keep out the value 
of the boat, whether worth two hundred dol­
lars or two thousand dollars. It is a fact 
which is material to the case. Now, when 
it is come to ascertaining what proportion 
of the damage, if any, is chargeable to Cap­
tain Loveland; that is another question.

Q Do you know what that kind of a boat is
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worth? A. Yes; I have one nearly like it and I 
know what mine is worth.

Q. How much was this one worth ? A. If I could 
tell you how much it was gobd, I could tell. If it 
wasn’t good, it was about two hundred and fifty or 
three hundred dollars for the engine, and that is 
based on my own engine.

Q. Have you seen the garvy recently? A. I saw 
her lying on the meadows at the plant.

Q. When was that? A. As late as Wednesday.
Q. What was it worth then? A. I did not go to 

her to look at her.
Q. You live in New Gretna? A. Yes, sir.
Q. Mr. Loveland lives there? A. Yes, sir; neigh­

bors.
Q. Beginning with the fall of 1912, how much 

of his time did he spend in New Gretna, so far as 
you know, and how much time at Crab Island plant? 
A. I don’t know that I could answer that very 
well. I was away part of the time through the 
week. Times when I was home I generally saw 
him.

Q. How about, the early months of 1913. A. 
Home most of the time during the day. I saw him 
going by backwards and forwards. I couldn’t tell 
where he was the forepart of the time, because I 
was a wav in the morning.

Q. Did you see him in New Gretna practically 
every day, or not?

Mr. Davis: I object to the question as 
leading and suggestive in its character.

Q. Coming down to the fall of 1913, was he in 
daily attendance at Crab Island factory? The 
fall and winter of 1913 and 1914? A. No; I don’t 
think he was.
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Q. Why? A. Because I saw him home.
Q. Where? A. At New Gretna.
Q. How frequently? A. About as often as I was 

there, two or three times a week, four times some 
times.

Q. Mornings? A. Mornings or evenings.
Q. In the afternoons? A. Lots of times.
Q. In the mornings? A. Yes, sir.
Q. How about in the fall and winter of 1913 and 

1914? A. Yes, sir.
Q. Has that been so, so far as you know, during 

all the time from 1912 to July, 1915? A. In the 
winter months; yes.

Q. And in the winter months, you mean what 
month. November, December, January, February 
and March.

Q. Do you remember the time Mr. Loveland had 
some difficulty with a fellow down there to the 
factory who started to carve him? A. I remember 
hearing tell of it.

Q. How long was he away from the factory at 
that time? A. He was in the house practically two 
weeks, as near as I could tell.

Q. How frequently, to your knowledge, did he 
go duck shooting? A. I saw him have quite a lot 
every once in a while.

Q. Did you examine the steamer of McKeever 
Brothers, No. 3, in the winter of 1913? A. During 
the time she was sunk, I went aboard of her. I 
went aboard the day they were pumping her out.

Q. What caused the sinking? A. Sea cock 
bursted.

Q. What caused that to burst? A. I am not able 
to answer that question.

Q. Did you see her before she sank? A. Not 
aboard of her. I went bv her nearly every day.
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Q. Do you recall a conference between Captains 
and pilots and Loveland with respect to the loading 
of the barge, Severn? A. Yes, sir.

Q. Were you present? A. Yes, sir.
Q. What was the object of that conference? A. 

10 The bookkeeper called us up in the office and asked 
us the draft to load that vessel, and our depth was 
twelve feet, except one fellow and his was twelve 
and a half.

Q. What happened? A. Loveland said the Cap­
tains did not know how much water there was on 
the bar, leave it to him and he would load her.

Q. Did he load her up? A. Yes, sir.
2 q Q. To what depth? A. Fourteen feet.

Q. What happened to her? A. She got ashore.
Q. What happened then? A. Quite a job to get 

her off. It took the three boats to get her off and 
had to take a lot out of her then.

Q. Bring her back to the factory? A. Bring her 
back to the factory and take some out of her; yes, 
sir.

Gross-examination by Mr. Davis :

Q. Captain, who did load the boat? A. Who was 
supposed to load her? That’s more than I know. 

«0 Loveland put the stuff aboard her I suppose. We 
were away from there part of the time; most of the 
time we were away.

Q. Were you away when the stuff was put on the 
boat? A. Most of the time; yes, sir.

Q. Who was the Captain in charge of the loading 
of the boat. A. I don’t know what the Captain of 
the barge name was?

Q. He is in charge of the loading of a vessel, of 
a barge such a sthis, the captain, isn’t he? A. Not 

*0 always; no, sir.
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Q, Under the law, isn’t  he required to determine 
when his ship is loaded, and how it should be 
loaded? A. No, sir; his boat is chartered to load 
to a certain draft.

Q. Yes; now isn’t it up to him to determine 
when it is to him to say whether! she will load 
fore or aft? A. I don’t know how it could be, 
unless he owned the barge.

Q. How long have you been a captain? A. In 
the neighborhood of twelve or fourteen years.

Qi How long have you had a license? A. I 
haven’t got any.

Q. And you are captain of a boat going to sea? 
A. Yes, sir.

Q. What amount of the work do you do? A. 
1 have a man that carries the papers that covers 
the boat.

Q. You mean a licensed man? A. Yes, sir.
Q. What part of it do you do? A. I have charge 

of the fishing part of it.
Q. Who is the master of that ship? A. The man 

who holds the papers, I guess, is really the master.
Q. Then you are not captain at all? A. How is 

that?
Q. You are not licensed? A. There is lots of 

captains not got licenses.
Q. What part do you do; you attend to the fish­

ing? A. Yes, sir. There’s lots of us, you know, 
that fills places we weren’t qualified for.

Q. You never took your examination then? A. 
No.

Q. Then you don’t know whose job it is to de­
termine when a ship is loaded and how she shall 
be loaded, do you? A. I understand enough to 
load a boat, if I haven’t got a license.

Q. You are not a captain? A. If you put it that 
way, yes.
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Q- I am not going to put it; I am going to let 
you put it. You are not a licensed captain? A. 
No, sir.

Q. Where—

10 The Court: Whose boat was this?
Judge Horner: A boat chartered through 

MrKeever Brothers’ brokers; a big barge 
without power.

The Court: The barge came down to be 
loaded and taken away with a cargo. Now, 
the question is whether the master of the 
boat was the proper one to determine its 
capacity or whether that was up to the super­
intendent at the plant.

20 Mr. Davis: That’s right.

Q. Were you on board the ship when it niet with 
the disaster? A. No, sir.

Q. Who was the captain of it? A. I don’t know; 
I don’t know who he was.

Q. Was he in the employ, so far as you know, 
of McKeever Brothers, or came there in charge of 
the ship? A. He came on to her when she was sent 
tli ere.

Q. In charge of the ship? A. In charge of the 
barge; yes, sir.

Q. You didn’t see the accident? A. I didn’t see 
her when she went there.

Q. You weren’t in it? A. No, sir.
Q. And you weren’t on the tug? A. No, sir.
Q. Were you in any other ship in the same tow? 

A. No. sir; not when she went there.
Q. You came there after-----  A. After she got

ihere; yes, sir.
40
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George V ailant , sworn.

By Judge Horner:

Qi. Captain, where do you reside? A. New 
Gretna.

Q. Yon are in the employ of McKeever Brothers?  ̂
A. I have been with them, yes; ever since I have 
been there.

Q- You are master of one of their fishing ves­
sels? A. Master of the E. J. McKeever.

Q. What months in the year do you board her?
A. About the first of June until October, and then 
sometimes we freight along the balance.

Q. By freighting you mean? A. Carrying coal 
and oil and getting scrap, anything.

Q. Does that continue until the time of the freez- 
ing of the water? A. Sometimes it does and some­
times it doesn’t.

Q. Freighting every year continues through 
October, November and December? A. First, I 
guess, the first year we carried some gravel and 
stuff, quite a lot until, I think, about the last of 
October or first of November.

Q. You know, Mr. Loveland, of course? A. Oh, 
yes.

0- What position did he hold with the McKeever 30 
Brothers? A. He was superintendent of the fac- 
I ory.

Q. During the time he was superintendent of 
the factory do you know of your own knowledge 
that he operated his oyster business? A. Well, I 
know he had oysters, but I was not interested in 
that, and I don’t know but a very little about it.

Q. Did you ever see him on his oyster beds dur­
ing that time? A. No.

40
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Q. Did you ever see him unload seed oysters? A.
No.

Q. With respect to the months of October, No­
vember, December, January, February and March, 
of each year, during the time that he was in the 
employ of McKever Brothers, was he or was he 
not to your knowledge at the factory each and 
every day? A. No; I couldn’t tell about that.

Q, Where do you live? A. I lived at New Gretna.
Q. WThere did he live? A. New Gretna.
Q. Was he or was he not about the streets of 

New Gretna? A. I used to see him in the winter 
time around the postoffice nights when I would go 
to get my letters; but through the summer I am 
away most of the time.

Q. I am speaking of the winter? A. I used to 
see him most every night.

Q. How about the day time? A. I am not around 
there much in the day time.; I have not often seen 
him around ; might maybe somewhere.

Q. Practically every hour of the day? A. No; 
well I-----

Mr. Davis: Let him tell the story.
A. T have often seen him going gunning, fox

hunting, and one thing another.31) ®Q. Seen him out on the bay gunning? A. No.
Q. But gunning and fox hunting? A. Yes.
Q. Do you recall the conference of the captains 

regarding the loading of the Severn? A. I was there 
at the time.

O. You were in the conference? A. Yes.
Q. What was the judgment of the captains as 

to the load that should be put on the Severn? 
A. They had a man as bookkeeper, and he came 
to us to know how deep he should load his barge.40
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Mr. Davis: At that time when you went 
in, was Captain Loveland in this office-----

Q. Was Captain Loveland there? A. No.

Mr. Davis: Then I object to it.

Q. Did you talk to Loveland about this? A. My 
talk was wTith Prescott.

Q. About the Chippewa, captain, was you the 
man that reported the Chippewa was sunk to the 
McKeever Brothers? A. Yes.

Q. Can you recall when it wTas? A. I don’t think 
T can. I tell you why it was; I wanted to buy 
the boat; and I thought being sunk maybe they 
would sell it to me. yjl

Q. Can you tell about when it was? A. No;
I don’t know that I can.

Q>. May I suggest it was some time in thè latter 
part of March, 1915? A. Sometimes in the spring 
a year ago.

Q. What was the result of vour report that the 
Chippewa was sunk?

Mr. Davis : Now, he. don’t know the re­
sult. 30

Q. Well if you know. Do you know? A. I don’t 
know. T think it was on account of a slow leak.

Q. Oh, but, didn’t Loveland cease to be in their 
employ immediately after that? A. I—

Mr. Davis: 
suit is.

The Court : 
irrelevant.

He don’t know what the re-

That sort of testimony is
40
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Cross-examination by the Court:

Q. Are you an old sea captain? A. Yes, sir; I 
have had a license for forty years.

Q. Who determines the capacity of his boat? 
A. The master has full charge of his boat.

By Judge Horner:

Q. Does that obtain to these barges, as well? 
Or are they not just laborers on the barge? A. I 
don’t know about barges, all I know is about my 
kind of boat, steamers.

Q. You have been in shipping business now all 
your life? A. Yes.

20 Q. Isn’t it a matter of fact there isn’t a real sea­
faring man aboard the barges? A. Yes ; but—

Q. That’s true, isn’t  it? They are not licensed 
captains? A. Some are and some are not.

Q. A barge like the Severn? A. I don’t think 
that he had any license.

Q. Just a laboring man? A. Just a laboring 
man that shipped through to take her.

oq By Mr. Davis:

Q. What do you mean, a licensed captain is not 
required by the law? A. I don’t think one is re­
quired by the law.

Q. That’s what you meant? A. Yes.
Q. As a matter of fact, a man to be able to man 

one of these ships must know something about sea­
faring life, and the management of ships? A. 
Yes.

Q. A captain, a laborer or what he is, he has got40
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to say as to what is put on her and how much?
A. I always do.

Q. Isn’t that the practice and the custom in sea­
faring life that the man who is master of the ship, 
is master of the ship? A. If he is the man to load 
they do it, but sometimes I suppose I let some- jo 
body—

Q. I don’t mean to say what did happen, but to 
say what is the proper thing. He was the proper 
man to say, how much was to be put on there, 
wasn’t he? A. I should say he was.

The Court: He has answered this several 
times.

Q. Captain, you were captain of the tug, or what- £0 
ever boat it was that was in charge of the Severn, 
towing it was it not? A. Captain Hadley was in 
charge of her, and I was to assist him, to help him 
get down the inner channel.

The Court:" Was he captain of the barge, 
Severn? A. No.

The Court: Who was?

A. Some fellow from Baltimore;. I don’t  know qq 
his name.

Q. I mean, Captain, you were on board the ship 
that had the Severn in tow, were you not? A. No.

Q. Where were you? A. I was on my ship, 
along side of her.

Q. Were you on one ship and Captain Hadley 
on the other? A. Captain Hadley was on the line 
and I was alongside guiding the ship.

Q. Captain, isn’t it a fact that the hawser broke,
40
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Uml was in tow of that ship? A. Yes; it broke 
at—

Q. You had to round a point of land, did you not 
there? A. Yes.

Q. Wasn’t it a fact, Captain, that there was a 
heavy tide coming in at that time? A. Yes, sir.

Q. And struck the bow of the ship and turned 
it in, did it not? A. Yes.

Q. Was that your hawser parted? A. She 
struck there and he parted his hawser.

Q. The parting of the hawser was because of the 
tide at that time that struck the ship on the bow, 
was it not? A. Yes; she struck there, her bottom 

2() or something, you know, she swung around and got 
around, before we got her off she grounded.

Q. Isn’t it a fact that the tide striking this ship 
on the bow turned her sidewise, you might say, to 
the tide, and parted that hawser? A. It was the 
bottom she struck that turned her of course.

Q. It was the bottom or was it the tide? A. I 
think it was the bottom. I am not positive for I 
wasn’t aboard of her. I left her then.

Q. You had left her with your ship? A. Yes.
Q. After this line had parted you had to get loose 

from her? A. I cut loose before the line parted.
3d Q. Why did you cut loose before? A. We were 

getting into a sea where it was jumping alongside 
of me and there was danger of punching a hole in 
her side by my boat.

Q. The loading of the boat was not a particular 
feature about it at that time? A. I think she 
was loaded too deep.

Q. But that was the Captain’s fault, the masi- 
ter’s fault, if anyhodys? A. I don’t know whose 
fault it was. She was loaded too deep.

40
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George Vailant—Redirect 
John Breckenridge—Direct

Redirect-examination by Judge Horner:

Q. Didn’t you have any conversation with Love­
land about the load to be put on that boat? A. I 
don’t think there was a word mentioned.

J ohn  B reckenbridge, sworn.

By Judge Horner:

Q. Where do you live? A. Tuckerton, N. J.
Q. Are you in the employ of McKeever Brothers?

A. No, sir.
Q. You did work for them for a while, did you ®  

not? A. Yes, sir.
Q. When did you begin? A. In May, 1913.
Q. 1913 or 1912? A. 1913.
Q. How long did you work for them? A. Eight­

een months.
Q. Who was the superintendent? A. B. F. Love­

land.
Q. Well, you worked for them, and were you at 

. the fafetory all the time? A. All the time except 
Saturdays and Sundays.

Q. How about Loveland, was he there? A. Dur­
ing most of the time in the fishing season.

Q. How about the fall and winter months. A. 
Well after the first of the year he was away about 
six or seven weeks.

Q. At a stretch? A. Yes,-sir.
Q. Wouldn’t be there at all in six or seven weeks?

A. One time in particular.
Q. To your knowledge did he ever conduct an

40
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oystering business while you were there? A. Yes, 
sir.

Q. Did he have you work for him? A. Yes, sir.
Q. In the oyster beds? A. Yes, sir.
Q. And paid you for it? A. He paid me.

IQ Q. But you were on the McKeever Brothers pay 
roll? A. Yes, sir.

Q. And your McKeever pay you got? A. Yes, 
sir.

Q. What were you doing there? A. In the sum­
mer time I was electrician, in the winter I was 
generally anything.

Q. Do you know, to your knowledge, who 
was the other man on the oyster beds? A. Yes, 
sir.

20 Q- Was that man on the McKeever Brothers pay 
roll? A. Yes, sir.

Q. Give me the names if you can of some other 
men? A. John Bacon.

Q. Who else? A. That’s all.
Q. How about Gaskill? A. Not in my time; 

that I can’t remember.
Q. In the winter months that you were there did 

or did not Loveland ask you to make any repairs to 
the machinery and equipment? A. Well, he told 

3p me to paint, and in times when he was away he 
kinda left Mr. Valve over me in a way.

Q. He left you what? A. Left Valve over me 
in a way.

Q. Was the machinery cleaned? A. My first 
winter; yes.

Q. The first winter? A. The onlv winter I was * *’
there.

Q. Who directed that? A. Well, both of them.
O. Who was boss? A. Mr. Loveland was super- 

40 in ten dent, and I took my orders from both of them.
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Q. The other man took his orders from Loveland 
as well?

Mr. Davis: Don’t lead all the time Judge.

Q. Did he or did he not; do you know? A. I 
took my orders from the old engineer.

Q. Did the old engineer take orders from Mr. 
Loveland? A. I don’t know; it was none of my 
business.

By the Court:

Q. Are you in the employ of McKeever Brothers? 
A. No, sir.

Q. Where do you live? A. Tuckerton, New 
Jersey.

Q. Are you a native of Tuckerton? A. No, sir; 
born and raised in Atlantic City.

By -Judge Horner:

Q. As a matter of fact, you are now employed by 
the German Wireless Station at Tuckerton, New 
Jersey, and supposed to be working directly under 
the United States Government, and indirectly under 
the German Government are you not? A. Yes, sir.

Cross-examination hy Mr. Davis:

Q. You were there for one winter? A. Yes, sir. 
Q. And during that winter you say the machinery 

was overhauled and put in shape? A. Well, it was 
scraped.

Q. It was properly treated was it not? A. Some 
of it was painted with fish oil and lamp black, and 
some fish oil and metallic.

10
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John Breckenridge—Redirect

Q. It was properly treated. Was it not taken 
care of? A. Yes; as far as it would go.

Q. How much work did you do for Mr. Loveland 
at that time? A. On oyster beds?

Q. Yes. ? A. About one day and until ten o’clock 
JO the next morning.

Q. A day and a half? A. Yes.
Q. One other man? A. Yes.
Q. He did the same you did? A. He did.
Q. That’s all you know about anybody else work­

ing for him? A. That’s a ll.,
Q. Was that unloading oysters from the boat Mr. 

Breckenbridge? A. Yes, sir.
Q. The same as you heard Mr. Loveland testify 

this morning? A. Yes, sir.
20 Q- Was it the same time that he was testifying: 

to? A. Yes, sir.

Redirect examination by Judge Horner:

Q. During the winter you were there—1913 and 
1914, wasn’t it? A. Yes, sir.

Q. How much time was Mr. Loveland away in 
the aggregate? A. In 1913 and 1914.

Q. In the fall of 1913 how much was he away? 
A. Sometimes a week at a time; sometimes two 
Aveeks at a time.

Q. How much would it all amount to in the fall 
of 1913? A. Six weeks, I guess, about.

Q. In the Spring of 1914, how much was he 
away? A. About six or seven weeks.

Q. Didn’t show up there at all? A. No, sir.
Q. Bay open? A. Bay froze up.
Q. Both times? A. Yes, sir.
Q. You could get across from land, couldn’t you? 

A. No, sir.40
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0

Q, Didn’t yon slide things across? A. No, sir; 
not in my time.

Q. You remember the time you were there, the 
winter, he was cut? A. He wasn’t cut in the winter.

Q, The time he was cut? A. He was cut in the 
engine room.

Q. You remember the incident? A. Yes.
Q. How long w7as he away from the factory as 

a result of that? A. About two weeks in bed.
Q. How long away from the factory? A. About 

four weeks, I think.
Q,. That was in addition to the other time you 

testified to? A. Yes, sir.
Q. Bay was open then? A. That’s a different 

case altogether; I am trying to tell you the right 
thinffLlllllg. 2 Q

Gross-examination by Mr. Davis:

Q. You had no interest in that matter at that 
time, did you? A. No, sir.

Q. And you didn’t attempt to keep any record 
of the days he was away and the days he was there?
A. It wras none of my business.

Q. And secondly, you kept no record of it? A.
No; why should I?

Q. I can’t tell-----  ^

By the Court:

Q. Do you know whether there was anything for 
him to do the days he was absent? A. Well, he is 
superintendent.

Q. Do you know whether any of his duties were 
neglected while he was away? A. That is something 
that I cannot say.

Q. You were there? A. I was there. 10
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John Breckenridge—Redirect 
Val Cairn—Direct

Q. Did the work go on as if he was there? A. 
I did my work.

By Mr. Davis:
10 ^ A ■Q- And everybody else you say did the same 

thing? A. When we were well.
Q, So far as the work to be done, and could be 

done, it was done right straight along? A. Yes, 
sir.

Qi. And during the time the bay was frozen over 
it was impossible to get over there? A. From Mr. 
Loveland’s statement; yes.

Redirect examination by Judge Horner:

Q. You don’t know of your own knowledge? A. 
I wouldn’t undertake it. I am not familiar with 
boats.

Val Cairn, sworn.

By Judge Horner:
30

Q. Where do you live? A. Crab Island.
Q. You were working for McKeever Brothers? 

A. Yes, sir.
'Q. How long have you worked for them? A. 

Over twenty years.
Q. What is your job at Crab Island? A. En­

gineers job.
Q. Do you know Loveland? A. Yes, sir.
Q. What is his position down there? A. Snper- 

40 intendent.
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Q. Were you during 1911, 1912, 1913, 1914 and 
the spring of 1915 at the factory all the time? A.
Yes, sir.

Q. In the fall of 1912, that is the winter of 1912 
and 1913, was Loveland at the factory all of the 
time? A. No not all the time.

Q. How often did he go? A. One week, fourteen 
days, three weeks, sometimes over.

Q. How often did he go? A. Three or four weeks.
Q. Do you mean three or four weeks there?

Mr. Davis: Let him tell his own story.

By the Court:

Q. Are you hard of hearing? A. Yes.
Q. Do you hear me? A. Yes, sir. 20
Q. Well, now, you tell us how much time he was 

there at the plant? A. One time, a week. He 
comes over ten or fifteen days; sometimes stay 
away.

Q. Was that all it was necessary for him to be 
there? A. In the winter time.

Q. It wasn’t  necessary for him to be there any 
more than that? A. No.

Q. Or was it? A. No.
30

By Judge Horner:

Q. How long was he away? How long he no 
come there? A. Three or four weeks.

Q, Not there once in three or four weeks? A.
No, sir.

Q. Who was the boss? A. Ben Loveland was the 
boss.

Q. He your boss, or not? A. Yes; he was my 
boss. 40
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Q. He told you what to do? A. Yes, sir.
Q. Did he ever direct you to repair the machin- 

ery?

By the Court:

Q. Who employed you on the job? A. Superin­
tendent Loveland.

Q. He hired you on this job? A. He was super­
intendent, he was boss all over.

Q. As I understand it this man worked for Mc- 
Keever Brothers at the fish factory for twenty 
years. He is an old engineer, isn’t he? He lives 
there. You live there all the time? A .Yes, sir.

^  Q. Have you family? A. No.
Q. Is it necessary to clean the machinery every 

winter? A. Yes; clean the machinery so much as 
you can, one man.

Q. Did Loveland ever direct the machinery to be 
cleaned? A. No.

Q. Did he ever direct the machinery to be re­
paired in the winter? A. No; he never looked it 
over.

Q. He attended i t ; no? A. He no looked over.
Q. When he came there how long would he stay?

3Q A* About an hour or half hour. Sometimes couple 
time? A. No, not all the time.

Q. How much is the longest time he was away 
there without .coming at all? A. Five or six weeks 
the longest time.

Cross-examination by Mr. Davis :

Q. How long you been working as engineer? A. 
Ten-fifteen year.

Q. You worked for McKeever Brothers all that 
time? A. Yes.10
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Q. As engineer? A. Yes.
Q. You had charge of all the machinery, didn’t 

you? A. I fix the machinery; yes.
Q. You was boss of machinery? A. No; I don’t 

know boss of machinery.
Q. Didn’t you do all work of the machinery ? A. 

Yes.
Q. You repaired the machinery and did all that 

kind of work didn’t  you? A. Yes.
Q. When Loveland was away you still looked 

after the machinery and did your duty? A. Yes; 
sometimes the superintendent had to go down-----

Q. He came around there for different—fifteen 
minutes, half hour, or two hours, didn’t he? A. 
Sometimes four weeks sometimes five weeks.

Q. That was when the bay was frozen over, and 
he couldn’t get over? A. Sometime when the bay 
was frozen over.

Q. You looked after the business when he was 
away, didn’t you? A. Yes.

Q. Everything went right? A. Yes.

Captain McNeil, sworn.

By Judge Horner:

Q. Where do you live? A. New Gretna.
Q. What is your business? A. Pilot and master 

of sea-going vessels.
Q. Do you work for McKeever Brothers? A. 

Yes, sir.
Q. From 1911 to 1915, who was superintendent 

at the factory? A. Mr. Loveland.
Q. Did he have any other business that he trans-

10
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Captain McNeil—Direct

acted to your knowledge during that time? A. 
Oystering.

Q. Hid you ever see him oystering? A. Well, I 
never saw him, only what I heard others say.

Q. Did you ever see him actually conducting his 
IQ oyster business out on the oyster beds? A. Yes.

Q. Did you ever see him have the men of Mc- 
Keever Brothers up there working? A. One day.

Q. When was that? A. The first day of oyster 
season in 1912, I think.

Q. You live in the same town with Loveland? 
A. Yes, sir.

Q. During the fall and winter months would he 
or would he not be at the factory? A. When the 
boat laid up I was off, and naturally I would go 

2Q down town to the post-office and knock around, and 
when I went down casually I generally saw him.

Q. In the day time? A. Day time and night.
Q. During business hours? A. Business hours, 

post-office about seven o’clock in the evening.
Q. Did you examine the Chippewa when sunk? 

A. No, sir.
Q. Did you see her while she was sunk? A. 

Yes, sir.
Q- Did it help her or hurt her to have it sunk? 

30
Mr. Davis: I object to that.
The Court: On what grounds?
Mr. Davis: I can’t see any liability at­

tached to Loveland, and don’t think it is ma­
terial.

The Court: He has not got it that far.

Q. Was the boat hurt any by being grounded? A, 
Oh, yes. Machinery stands in water, and water is 

40 no good to an engine.
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Captain McNeil—Direct

Q. Did you talk to Loveland about the loading 
of the Severn? A. Once.

Q. When? A. While she was being loaded.
Q. About when? A. Just previous. It was a 

very important point when the Severn came there 
to get her draught water. It seems as though when jq 
these boats is chartered McKeever Brothers was 
responsible for that boat from the time that she 
went through the bar and she was back. He was 
to do this and he was responsible for her, also the 
draught of water. He had to deliver this after it 
got loaded to another sea-going tug, and was re­
sponsible to deliver that barge over the bar safely 
to this sea-going tug to be delivered at Baltimore.

Hr. Davis: I move that it all be stricken - 
out as not responsive.

The Court: It will be stricken out.

Q. Did you discuss with Loveland the question 
of the loading of the Severn? A. Yes, sir.

Q. Give his honor, the Judge, what the subject 
matter discussed was.

Mr. Davis: I think that is incompetent, «q 
irrelevant and immaterial.

The Court: It may not be.

Q. What was said by you and by Mr. Loveland?
A. The bookkeeper asked me to give him the draft 
of water. He was going to forward their idea of 
the draft to McKeever Brothers. And I told him 
twelve feet, and Loveland said that I didn’t  know 
anything about it. He said he could take a boat in
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and out of there drawing fourteen feet of water. 
He was only asking me for my opinion of the 
draught and I gave it twelve feet.

Q. Do you know that subsequently the Severn 
grounded? A. Most assuredly she did; she couldn’t 

10 help grounding.
Q. How about the steamer, McKeever Brothers, 

do you know anything the matter with her? A The 
sea cock bursted and it sank.

Q. Did you examine her? A. No, sir.
Q. You don’t know what caused it to burst? A. 

I suppose frost got—

Mr. Davis: Move to strike it out.
20

Cross-Examination by Mr. Davis:

Q. Now, Captain Loveland had nothing to do 
with the loading of this barge, did he? A. He had 
all to do with it.

Q. Wasn’t the master of the ship the boss of the 
loading? A. No, sir.

Q. How long have you been a sea captain? A. 
Twenty-five or thirty years. 

r&0 Q- Licensed that time? A. Fifteen years.
Q. And you mean to sav that the master of the 

ship does not determiné how much is loaded and 
where it is put? A. Not in that case.

Q. I am not talking about that case. A. In that 
case he had nothing to do with the draught.

Q. I am talking to you about the loading of a 
•ship; don’t the master of the ship determine how 
much load and where shall be put? A. Not in that 
boat, he would not.

10
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Captain McNeil—Cross 

By the Court:

Q. What are the duties growing— A. He char­
tered under the understanding that he was to be 
towed over that, bar and towed back, and McKee- 
ver Brothers was responsible for the draught, and jq 
he was out and had nothing to do with it.

By Mr. Davis:

Q. This discussion that you were talking about 
was to get the opinion of how much draught a boat 
would have to have to go through there? A. Yes, 
sir.

Q. And that was before the boat was loaded?
A. Yes, sir. 2Q

Q. And that was when the charter was being 
made up? A. Yes, sir.

Q. And the opinion that, Mr. Loveland gave was 
that he could carry the boat out through that with 
fourteen feet draught? A. Yes, sir.

Q. When the charter was made up did you see 
it? A. No, sir.

Q. How much draught did the ship have when 
she went out? A. Fourteen feet when she started 
out. 30

Q. Were you there? A. I helped pull on it.

The Court: What was her capacity?

Q. How much draught would she stand? A.
She loaded one hundred ton to the foot. When she 
was loaded a foot she had one hundred ton in; she 
happened to be just on that scale; if she drew • 
twelve feet she had twelve hundred tons in.

40
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Q. How much draft did she have? A. When 
she started out she drew fourteen feet.

Q. How much scrap did she have in her? A. 
Round about, she was carrying somewhere in the 
neighborhood, here or about—

Q. I am not asking you to calculate; I am ask­
ing you if you know. Do you know how much?

10 A. I should judge somewhere around fourteen hun­
dred ton.

Q. Do you know or are you just judging? A. I 
know that she drew or loaded one hundred ton to 
the foot.

Adjournment for the Day.

2Q Holly, N. J., November 24, 1916.

(Trial of the cause resumed at 10.00 A. M.)

S teph en  W. McK eever, recalled for defendant. 

Direct examination by Mr. Horner:

Q, Mr. McKeever, did you or did you not know 
30 that that Chippewa was sunk prior to receiving 

the report thereon by Captain Cranmer? A. No, 
sir.

Q. Have you or have you not examined the Chip­
pewa since her sinking? A. Yes, sir.

Q. How long have you been engaged in the boat 
business and machinery business? A. Going on 
thirty-five years.

Q. Have you made an examination of the extent 
of the injuries done to the Chippewa by reason of 

40 being sunk and lying under water? A. Yes, sir.
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Stephen McKeever—Recalled—Direct

Q, State briefly how great, what damage was 
done. A. In the Chippewa it has a pipe boiler, 
and being under water the pipes are all rusty, and 
we got her to Atlantic City and we dismantled the 
whole thing and it is in the junk heap, and we 
sent for an estimate and it cost $1,100 to put a 
new boiler in, a pipe boiler.

Q. Is that, in your judgment and experience as 
a steamfitter, a reasonable charge?

Mr. Davis: I object. He is asked whether 
that is a reasonable estimate to put a boiler 
in in an engine.

Mr. Horner: Steam and pipefitter, we will 
put it.

Mr. Davis: No matter what it is.

By the Court:

Q. Does that come in your line? A. Yes, sir.
Q. That is in your line? A. Yes, sir.

Mr. Davis: I am surprised that Mr. Mc­
Keever answered that the installing of steam 
boilers is in the line of pipefitting. I never 
heard there was any relation between steam 
boilers and the line of pipefitting.

Mr. Horner: Your Honor missed the point. 
This man said he had had dealings in in­
stalling- boilers on vessels for thirty-five 
years.

The Witness: This is a pipe boiler, it is 
not a steam boiler. There is a pipe boiler. 
There are thirteen or fourteen little pipes 
in a pipe boiler that gets up steam in five 
minutes. In any other system it has a regu­
lar boiler made out of sheet iron.

10

20

30

40
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By Mr. Horner:

Q. Was or was not the damage done to the boiler 
of the Chippewa the damage resulting from her 
sinking and lying under water for a considerable 
length of time? A. Yes, sir.

Cross-examination by Mr. Davis:

Q. Mr. McKeever, you did know that this boat 
was in the creek there, did you not? A. Yes.

Q. You knew she was there some time before 
Mr. Cranmer took charge, did you not? A. A year 
or so.

20 Q. And you knew that she was there because she 
was leaking, did you not? A. Yes, I knew we laid 
her up as our private yacht.

Q. And didn’t you know she was there because 
she was leaking and she was put there for safe­
keeping? A. Put her there in the fresh water so 
she would not get wormy. If they kept her at the 
factory she would have been wormed, so we put 
her in fresh water so she would not worm.

Q. You know she sank a year or so before she 
was put in the creek? A. No, sir.

Q. Didn’t you know she had sunk a year or so 
30 before? A. No, sir.

Q. Before 1911, that this boat had sunk? A. 
No, sir.

By the Court:

(}. What kind of a boat was this? A. 110 feet 
over all, private yacht.

Q. How long had it been in use? A. It was built 
in 1006, and we bought it in 1910.

40
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Q. You bought it second-handed? A. Yes, sir; 
a private yacht.

Q. What did you give for the boat new? A. We 
paid, I think, $5,000. The new cost was $20,000.
The man wanted to get rid of it, his wife died, 
and so we bought it in Albany of one of the ice 
kings.

Q. Well, now, why do you think that Captain 
Loveland should bear that expense, just tell me?
A. Well, on account of being sunk there and laying 
in the water, they, told me.

Q. You didn’t know anything about it yourself?
A. No, sir; I didn’t see it lay there. In the water 
for three months.

Q. Was the boat an addition of the fish factory, 
connected with the fish factory? A. No, sir; she 20 
was our own private yacht. We put it up in New 
Gretna in the fresh water.

Q. What do you mean by our own? Did it be­
long to the McKeever Brothers corporation or you 
individually? A. Belonged to the corporation.

By Mr. Davis:

Q. Didn’t this boat sink, that is, get full of 
water, before 1911? A. No, sir.

Q. You are sure of that? A. Sure of that.

By the Court:

Q. Did you have it repaired afterwards? A. She 
was in first-class order when she went over-----

Q. No, I mean have you had her repaired since 
Cranmer took charge of her? A. No, sir; they got 
her over to Atlantic City and we sent after the 
firm that ordered—I tried to find out whether we 
could put her in shape and she fell all apart. So ™
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we asked for estimates over at Robinson’s and he 
wanted $1,100 to put a new boiler in. A regular 
boiler in a steamboat will cost $500 or $600, and 
this is a pipe boiler.

By Mr. Davis:

Q. Now, in 1912 do you remember writing to 
Captain Loveland to repipe this- boiler because it 
needed repiping, in 1912? A. No, sir.

Q. Did you write such a letter? A. No, sir.
Q. You remember being with Captain Loveland 

on the deck of your steamer when he pointed out 
this boat up in the creek, May 27th, 1915? A. No, 
sir.

Q. Were you there in 1915, May 27th? A. No, 
sir; I was there to look after the inspection of 
the boilers.

By the Court:
Q. Let me ask you this question: when was it 

that this boat sank?

Mr. Davis: You mean the first or the sec­
ond time?

The Court: Any time, the last time it 
sank.

Mr. Davis: It was in December of 1915, 
if your Honor please.

The Court: Well, you know that in July, 
1915, Mr. Loveland, according to the admit­
ted proof, ceased to be superintendent down 
there. Now did the boat sink before that or 
after?

The Witness: I understand it sunk before 
that.
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By Mr. Davis:

Q. Yon don’t know, do you, Mr. McKeever? It 
is only what people tell yon? Yon don’t know 
anything about that? A. No, I didn’t  see it sink.

Mr. Davis: Then I move that part of it ■ 
be stricken out.

The Court: Where he got his information 
from other sourcesi—~

A. Our men that is working on it, captains. That 
is how we got to New Gretna. Anything there the 
captains told us about it.

Q. In 1915 Captain Loveland was on Hicks’ Isl­
and, was he not? A. That is in the beginning, in 
June, I suppose he was, on the boats.

Q. Now how far is Hicks’ Island away from 
Crab Island? A. I guess it is about one hundred 
and twenty miles. But understand Mr. Loveland, 
the superintendent, was in New Gretna every three 
or four days. He only goes there when he gets 
fish, that one hundred and twenty miles, and he 
was home every Saturday night and Sunday.

Q. Isn’t it about three hundred and fifty miles,, 
the course you have to go, from Hicks’ Island to 
Crab Island? A. Well, from the Battery to Hicks’ 
Island it is one hundred miles by railroad, and it is 
sixty or eighty miles from Crab Island to the Bat­
tery. That is about one hundred and eighty miles, 
about two hundred miles.

Q. That is in a direct line, practically? A. Yes, 
sir.

Q. But by water route isn’t it about three hun­
dred and fifty miles? A. I don’t think so.

Q. Mr. McKeever, isn’t it a fact that during that
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time that Captain Loveland was on the boats, on 
the steamers, from June during the remainder of 
1915? A. What?

Q. I said isn’t it a fact that from June, 1915, on 
the balance of the season that Captain Loveland 
was on your steamers going out to Hicks’ Island? 
A. Made a landing at Crab Island, I understand, 
every other week.

Q. Every other week? A. Or every week when 
he came back, and then go home Saturday night 
and come back Monday.

Q. But my question is this. At that time wasn’t 
Captain Loveland engaged in steamers, not on the 
Island but plying from Crab Island to Hicks’ Isl- 
land and other places? A. Yes, sir.

20 Q. Then this boat was not sunk on May 27th, 
you claim, when you went to get the steamers in­
spected? A. N. Mr. Loveland quite as superintend­
ent, and after he had taken charge of the steamers, 
it was after he had taken charge of the steamers 
that the boat had sunk.

Q. Now, Alderman, didn’t you just say a few' 
moments ago that you didn’t know7 when it was 
sunk? A. That is what the captain said.

Q. But his Honor has told you you must not tes- 
30 tify what information you got from other people. 

I am just asking what information you yourself got. 
A. It is all men that worked for me.

Q. They will have to testify. A. They did testify, 
Captain Valiant.

Q. They will have to testify to such circum­
stances as they know and you will have to testify 
what you know. So on the 27th of May, 1915, on 
the day that you had the steamers inspected, that 
boat was* not sunk to your knowledge A. To my 

40 knowledge she w7as not sunk.
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Q. Did you see her on that day? A. I certainly 
did.

Q. And she was not sunk on that day, was she?
A. No, sir.

Q. Now let me refresh your memory. Isn’t it a 
fact that it was on the 27th of May that you were jq 
down when the steamboats were being inspected? .
A. Yes, sir.

Q. And it was in June that Captain Loveland 
left Crab Island and was on the steamers plying to 
Hicks’ Island; that is a fact, isn’t it? A. But he 
came back-----

Q. No, won’t you answer the question? Isn’t that 
a fact? A. I don’t know whether it was or not.
I didn’t see him go on her.

Q. That is what he was paid for? A. To go on 20
her.

Q. And you don’t know whether he was on it?
A. I didn’t see him.

Q. So far as you know he was on it? A. I sup­
pose so.

Q. And he continued on the steamers, so far as 
you know, until what time? A. I don’t know any­
thing about what time he quit.

Q. What time did you suppose he quit? A. I 
don’t know anything about what time he quit, only 39 
I have been told by my captain in July sometime.

Q. Well, now, you received a letter from him dat­
ed July 24th, didn’t you, 1915? A. Now, counsel­
lor, I want to tell you I never read the letter

Q. I didn’t ask you that. A. I never received 
any letter, because I don’t receive letters. He 
writes to the office.

Q. But didn’t you get the information or didn’t 
you see the letters he wrote you on the 24th of July, 
to tell you that he was going to quit the steamers 40
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and ask for a statement and that at that time yon 
changed or your corporation changed the amount 
of his pay, and put him in doing other business? 
A. I wasn’t there at all, counsellor. My brother. 
The finance part I never touched at all. Mr. Love- 
land will tell you that himself. I never touched 
any of the business part of the companies at all, 
solely a part of the factory and outside contracts. 
I ran away from school when I was nine years old 
and I have been hustling ever since.

Q* Alderman, you had considerable affection for 
Mr. Loveland, didn’t you? A. He was an all right 
fellow.

Q. And you liked him then and you like him yet? 
A. Sure I do.

2p Q* And, Alderman, in May of 1015 do you re­
member meeting Mr. Loveland in Philadelphia in 
the Philadelphia Postoffice Building? A. And he 
said he would stick to me till hell froze over. I 
never beat a man out of a dollar in fifty years I 
have been in business, wouldn’t do it.

Q. The question I am asking you is, didn’t you 
meet him there in the Philadelphia Postoffice 
Building? A. To see about the boats, yes.

Q. That was a day or so just before you had the 
30 ships inspected down at Crab Island, wasn’t it? 

A. I would not be certain about it.
Q. Just a short time anyhow? A. I suppose so.
Q. Do you remember a conversation at that time 

that you had with Captain Loveland in which you 
told him you wanted him to go on the steamers and 
it didn’t matter which one he was on, go on there 
and pass away his time, and that he was just as sure 
of his money as that you two fellows were standing 
there alive? A. I guess I did say that. «

Q. And wasn’t it then that the Captain said he40
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would stick to you till hell froze over? A. I guess 
so. That is the time.

Redirect examination by Mr. Horner:

Q. Alderman, at the time you had this conversa­
tion at the Philadelphia Postoffice with Mr. Love­
land did you or did you not know that he had used 
your men in his oyster business and been absent 
from your business, neglected his duties, neglected 
your machinery and so on? A. No, sir.

The Court: Now let me ask this question:
I want to clear ray own mind up with refer­
ence to this particular phase of the case. I 
will ask this question first of counsel. Did 
Captain Loveland say anything about get­
ting permission from Mr. McKeever to use 
these men?

Mr. Davis: Yes, your Honor, he testified 
about it.

The Court: Did he say so?
Mr. Davis: Yes, sir.
The Court: I think he started to do it-----
Mr. Horner: No, I think not.
The Court: I am not certain about that.

By Mr. Horner:

Q. Mr. McKeever, did you ever grant Captain 
Loveland or Mr. Loveland permission to use the 
men on your payroll in and about his oyster busi­
ness? A. I certainly did not.

Q. When he ceased to be in your employ as super­
intendent did he or did he not enter your employ 
as a watchman? A. Yes, sir.
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Q. And wliat were his duties as watchman? A. 
As I understood from my brother he was to look 
after the boats and go over to the factory once in 
a while and see how she was running.

{q Recross examination by Mr. Davis:
Q. You and the Captain had been good friends? 

A. Always.
Q. And from your point of view there was noth­

ing too good for the Captain, was there? A. That 
is right.

Q. Anything that he wanted or any request that 
he made-----

20 The Court: You needn’t go over that, Mr. 
M. Davis. I understand that Mr. McKeever 
and his brother, the President and Secretary 
of this corporation, had no fault to find, had 
no fault whatever to find with Captain Love­
land down to the latter part of March, 1916. 
So far as they knew everything that he did 
was satisfactory.

The Witness: Yes, sir.
The Court: And what they are complain- 

ing about now are things that they have sub- 
sequently learned which were not within 
their knowledge and not reasonably ascer­
tainable; isn’t it?

The Witness: That is it; yes, sir. That is 
everything.

Mr. Davis: My question was pertinent 
right along that line.

By Mr. Davis :

Q. Now, if Captain Loveland had taken two of 
It) your men when they were not running the plant
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and used them for a day tnd a half, you don’t mean 
to say that you would have acepted any money from 
him for the pay of those two men, do you? Would 
you, Alderman? A. No, I don’t know anything 
about that. That is up to the timekeeper.

Q. I am asking you now as an officer of this cor- u  
poration if Captain Loveland had come to you and 
said to you, “Alderman, I used two of your men 
for a day and a half unloading my oyster boat here 
with seed oysters. They have not been needed in 
the operation of this plant. I am willing to pay you 
for them” ; would you have taken it?

Mr. Horner : I object to the question, be­
cause it is not predicated on the facts in the 
case.

9ftThe Court: There is another question. It 
involves the legal question, what he would 
have done.

Mr. Horner: Exactly. It is going into the 
realms of speculation.

Mr. Davis: But when the relations between 
these people are extremely cordial-----

By the Court:
Q. How much is your bill for these men? A. The 

work is not a matter of any great consequence? A.
N o ,  s i r .

Mr. Horner: About $600.

By Mr. Davis:

Q. Now as a matter of fact, Alderman, didn’t 
Captain Loveland tell you that he had used these 
men unloading his oyster boats and offered to pay 
you for the use and that you refused to accept it?
A .  N o ,  s i r . 40
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Q. That is not true?' A. No, sir. And the last 
superintendent that we had, he died of tuberculosis 
and I gave him a house that cost $10,000.

Q. I don’t doubt it at all, and I think you would 
have given Captain Loveland the same thing if he 
wanted it? A. Sure I would.

Q. Is your memory real good, Alderman? A. I 
am over sixty-two now.

Captain  J oseph McN eil , sworn for defendant. 

Direct examination by Mr. Horner:

Q, Captain, did you have a conference with Cap­
tain Loveland regarding the loading of the Severn, 
the barge or lighter Severn? A Yes, when I was 
approached on that-----

Q. Will you tell his Honor the Judge what you 
said to him and what he said to you?

Q. Was the loading of the Severn-----

Mr. Davis: I object. Let him fix the time.

Q. Did you have a conversation with Captain 
Loveland at Crab Island prior to the loading of the 
Severn?

Mr. Davis : You have answered it.

30
Mr. Davis: I object unless the time and 

place is fixed.

40
Mr. Davis: I object. He has already an-
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swered that he had a conversation and he 
must fix the time.

The Court: As near as you can get. You 
don’t have to have the precise moment,

Mr. Horner: Does your Honor admit the 
question? 10

The Court: Well, you have got to come 
within a reasonable distance of the precise 
time.

Q. Do you recall the time the Severn was loaded?
A. Yes, sir.

Q. When was it? A. It was in 1912.

By the Court:
20

Q. 1912? A. If my memory serves me right it 
was 1912.

The Court: Well, when was it? Let’s 
agree on it. It is generally conceded in the 
testimony, and no one seems to have the ex­
act date—probably Captain Loveland knows 
more about the exact date than anybody else 
it was in the fall of 1913.

Mr. Loveland: Am I allowed to answer 30 
that question?

Mr. Horner: Yes.
Mr. Loveland: To the best of my knowl­

edge I think it was the summer or practically 
speaking the fall of 1913.

By Mr. Horner:

Q. Well, just prior to the loading of the Severn 
did you have a conversation 40
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Mr. Davis: I object. He has already tes­
tified that he had a conversation. Now 
Judge Homer insists on leading him and 
placing the time.

Mr. Horner: We have fixed the time.
10 Mr. Davis: No, you have not fixed the

time.
The Court: Ask him when he had the con­

versation.

Q. When did you have the conversation with 
him? A. It was just prior to her arrival to load.

Q. What was said by you and what was said by 
him to you in your presence?

20 Mr. Davis: I object to that as being in­
competent, irrelevant and immaterial. This 
man had not a thing to do with the loading 
of the ship. Whatever he may have said is 
incompetent, irrelevant and immaterial.

The Court: I am inclined to receive the 
proof, because there is a question of fact 
whether the master had all to do with the 
capacity of the ship or whether the superin­
tendent had something to do. There seems 

oq to be a dispute about that.
Mr. Davis: But my objection is, if your 

Honor please, that it does matter whether 
Captain Loveland had anything to do with it 
or whether the captain of the ship had any­
thing to do with it. This man didn’t.

The Court: Who?
Mr. Davis: This witness had nothing to do 

with the loading of the ship; therefore it is 
immaterial.

40
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The Court: No, if Captain Loveland said 
something which is inconsistent with his 
statement now that might be useful after­
wards in the case. I don’t see that it is.

Mr. Horner: Then, if your Honor please, 
on another phase, if Captain Loveland had pQ 
anything to do with the loading of this ship 
and he was advised by men of competent 
knowledge that he was doing a hazardous or 
dangerous thing, it certainly put him on his 
guard and he should not go ahead.

The Court: Let’s find out. This man was 
on the stand yesterday. Was that question 
asked ?

Mr. Horner: No, I didn’t touch that phase 
of it. 20

Air. Davis: T think it was, your Honor. I 
think he testified about that yesterday.

By the Court:

Q. Were you asked that question yesterday after­
noon wrhen you were on the stand? A. I think I 
was.

Mr. Horner: He was the last witness. I 
thought I had overlooked the matter at that 
time. I don’t want to press it.

The Court :I think you went all oyer that.

Q, I will ask you something I didn’t ask you 
yesterday. Did you see the Chippewa in the winter 
of 1915 and the spring of 1916 while she was sunk?
A. Yes, sir.

Q. How frequently did you see her, I mean while 
she was sunk? A. Not very often.J 40Q. To the best of your recollection how long was
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she sunk? A. She was sunk either one or two win­
ter«; one summer and winter anyhow, one summer 
and winter to my knowledge.

N o Cross-Ex a m in a tio n .

10

N orman H ic k m a n , sworn for defendant.

Direct-examination by Mr. Horner:

Q. You live where? A. New Gretna.
Q. Are you in the employ of McKeever Brothers? 

A. Yes, sir.
Q- How long have you been working for them? 

A Ever since 1912.
Q During 1912, 1913 and 1914 and part of 1915 

who was the superintendent? A. Benjamin Love­
land.

Q. Where did you live? A. New Gretna.
Q. Did you ever see Loveland while he was in the 

employ of McKeever Brothers gathering oysters? 
A. Yes, sir.

Q. How many times? A. Two times, a portion 
of two days.

Q Did he have other employees of McKeever 
with him? A. Yes, sir.

Q. How many men? A. Two.
Q. Can you tell when that was? A. It was in 

the fall of 1913.
Q. Did you work for McKeevers in the fall and 

winter months? Did you ever work for them in the 
fall and winter months? A. Not except this year; 
no, sir

Q,. In the fall of 1912 and the early winter of 
1915, the fall of 1914 and the winter of 1915 did40
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both y o u  and Loveland live in New Gretna? A.
Yes, sir.

Q. How close were your houses to each other?
A. Well, it was about 75 yards.

Q. And during that time did you or did you not 
see Loveland around New Gretna? A. Most of the 
time when I was there; yes, sir.

Q. Did you see him in the mornings? A. Well, 
around all the time; yes, sir.

Q In the afternoons? A. Yes, sir.
Q. In the evenings? A. Yes, sir.
Q. It would not be possible for him to be at New 

Gretna and also on Crab Island, would it? A. I 
shouldn’t think so.

Q. Did you ever see Loveland use a green garvev 
in gathering oysters? A. Yes, sir. 20

Q. Do you recall how many times? A. No, sir.

Cross-examination by Mr. Davis:
Q. You saw him using two men on how many 

occasions? A. Two times.
Q. What do you do in the winter time? A. Well,

I haven’t been doing much of anything.
Q. Well, does that apply to every winter? A.

No, not every winter.
Q. Does it apply to the winters of 1912 to 1915? ¿9

A. Yes, sir.
Q. Never did anything in the winter time? A.

No, sir.
Q. Where do you loaf? A. At home, of course.
Q. Loaf at home? A. Sure.
Q. What do you know about whether or not Mr. 

Loveland went to the McKeever factory during the 
winter months? A. What do I know?

Q. Yes. A. I don’t know whether he went there 
or whether he didn’t. 40
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Q. That is what I thought. A. That is certain 
times.

D efendant Rests.

10 PLAINTIFF’S TESTIMONY IN REBUTTAL.

W illiam  P. S m ith , sworn for plaintiff.

Direct examination by Mr. Davis:

Q. Captain Smith, what is jour business? A. 
Well, I sail private yachts and I also have a marine 
railway shipyard, do different kinds of work for 
people that bring a boat there, overhaul them.

20
By the Court:

Q„ Where is the place? A. Tuckerton, New Jer­
sey.

By Mr. Davis:

Q. Were you a captain for John P. Crozer for 
a number of years? A. Been with him for twenty- 

30 seven years.
Q. What is the practice among marine men, that 

is, shipping men, with regard to who directs and 
oversees the loading of a ship? A. The captain.

Q. Is there anybody else that has a higher super­
vision than him? A. No, sir.

Q, His word is law so far as the ship is con- 
cerned, is it not? A. Yes, sir; nobody allowed to 
go aboard if he says not,

Q. And in the loading of a barge with merchan- 
40 disc does that same rule apply? A. Well, the in-
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surance company has something to do with that.
The insurance company generally puts their load­
ing mark on the barge and you are not allowed 
to load that below the insurance company’s mark.
If they do the insurance is no good.

Q. Well, as to who shall sa^ as to whether or po 
not it is loaded up to that point, whose word is
supreme? A. The captain’s.

Q. Now, captain, did you know this boat, the 
Severn, owned by the McKeever Brothers? A.
Well, all I know of her, I just seen her come to 
the factory and seen her go out of the inlet. I 
was close by when they undertook to go out with
her.

Q,. Did you see her in tow the day that she 
drifted ashore? A. Yes, sir. 20

Q. Now suppose that that boat was in tow of a 
steamship and a vessel was tied to her side—I don’t 
know what the terms are that you seafaring men 
use—and the hawser parted, that is, between the 
tug and this barge: what should the captain have 
done to have saved that ship from going ashore?
A. Thro wed his anchor.

Q. If he had thrown his anchor promptly he 
would have saved the ship from going ashore? A.
Yes, sir. 0̂

Q. Now, captain, did you see this private yacht 
that belonged to McKeever Brothers at any time, 
the Chippewa? A. Yes, sir.

Q. Did you see her at any time about the year 
1911? A. Yes, sir.

Q. Where was she? A. She laid in the canal at 
Crab Island fish factory.

Q. And what was her condition at that time?
A. Sunk as far as she could get on the bottom.

Q. And how far was the water in her? A. Well, 40
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I don’t know how high it was just exactly, but it 
was over the top of her stove.

Q- Over the top of the stove? A. Of the cook- 
stove, about three foot over her floor.

Q(. And that was before Captain took charge as 
IQ superintendent there, do you know? A. Well, that 

I don’t know.
Q. When do you say it was you saw her sunk? 

Mr. Davis: He says 1911.

(Witness refers to memorandum.)

By Mr. Horner:

Q. When did you make that memorandum? A. 
20 This memorandum is a copy of a bill that was sent 

to Mr. McKeever for the work that I done that was 
made out at that time, at the time that I went to 
Crab Island and towed the Chippewa from Crab 
Island to Tuckerton.

Q. When did you make it out? A. That bill was 
made out, Tuckerton, New Jersey, November 20,

By Mr. Davis:

Q. That is a bill that you sent for work done on 
this boat? A. Yes, on this boat and the other one, 
McKeever Brothers.

Q. What date was that? What date was it that 
you saw this boat?

By the Court:

Q. What was the period of time that she was 
sunk in 1911? A. July, 1912.40
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By Mr. Davis:

Q. 1911? A. 1911. I towed her from Crab 
Island. I saw her a week ahead of that. I went 
after her and she was sunk and I couldn’t bring 
her up because she was sunk, just a week ahead of 
that time.

Q. The first time you saw her did she have as 
much water in her as she did the next time? A. 
The first time I saw her she was sunk and the next 
time she didn’t have so much in her, because they 
pumped her out, and I couldn’t take her away un­
til they did.

Q. You took her up to Tuckerton, did you? A. 
Yes, sir.

Q. Did you pull her in on your railway? A. 
Yes, sir.

Q. What did you find to be her condition? A. 
Well, I found some bad seams and one piece of 
plank that was bad, that had to be taken out and 
put in.

Q. Did those seams allow water to go into the 
ship? A. Yes, the calking was out of it.

Q. If this boat had laid in the water, Captain, 
such as you have testified you saw her at that time, 
would it have affected the tubes in her boiler? A. 
Well, I should think it would ruin them.

Q. Did you put in new ones at that time? A. 
No, sir; I had nothing to do with the machinery.

Q. You just simply overhauled the hull? A. 
That is all; yes, sir.

Q. And what was the condition of the boiler and 
the engine at the time that you saw her and had 
her on your railway? A. Well, the engine had been 
painted with white lead and tallow, but of course 
it had been under water and it was rusted.
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Q. And the tubes in the boiler? A. Well, 1 sup­
pose they were the same. Of course I didn’t exam­
ine them.

Q. How about the outside?

10 Mr. Horner: I move that the testimony
on the question of supposition be stricken 
out. He says, “I suppose certain things 
happened.” He didn’t examine them.

The Court: No, he can’t testify to that.

Q. How about the outside, did you examine that? 
A. The boiler?

Q. No, the outside of the boiler. A. No, I didn’t 
examine the boiler.

20 Q- If the ship had been in water such as you saw 
this ship and have testified, would the water have 
reached her boiler as she lay there? A. Yes, sir.

Q. And if the water did reach her boiler would 
it affect it? A. Yes, sir.

Q. And it would affect it in what way? A. It 
would eat it up. The salt water would eat the 
boiler up with rust.

Q. When you saw this ship in 1911 was the water 
salt at that place? A. Yes, sir.

30 Q. You are familiar with the condition of the 
water around Crab Island, are you, or are you not?

, A. Yes, sir.
Q. Supposing that this boat was leaking and was 

filling every day or so, necessitating her being 
pumped out constantly; would it be a safe place or 
not to put the boat in a creek where the water was 
shoal, or ought she to be kept in the salt, deep 
water? A. She ought to be kept where it was 
shoal. If the water came in her she would go to 
the bottom.
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Q. Are you familiar with the creek there? A. 
Where, at Crab Island?

Q. The creek at New Gretna. A. No, I am not 
familiar with it.

Q. Now this bill for the repairs of this ship, has 
it ever been paid? A. Part of it. That bill there in 
has been paid all but about $50. That I cast one 
side, didn’t expect to get it.

Q. Well, it has not been paid, has it?

Mr. Horner: I object. What is the differ­
ence whether it has been paid or not?

Mr. Davis: I think Mr. McKeever said 
he didn’t owe a man in the world a dollar.

The Court : That is not material.
Mr. Davis: Except to go to his credi- 20 

bility.
The Court: Well, you can’t discredit him 

upon an immaterial matter.

Q. How long should a boat of that character, 
Captain, be allowed to go without being overhauled?
A. Well, we always overhaul our boats once a year 
sure.

Q. If this boat was built in 1906 and in 1911 she 
was under water such as you saw her there, in your SO 
opinion would it or would it not necessitate a new 
boiler?

Mr. Horner: I object. He says he knows 
nothing about boilers.

Mr. Davis : He never said anything of the 
kind and you know he didn’t.

The Court: Well, he is a yachtman. I 
think his testimony is useful, perhaps.

(Question repeated.) •
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A. Well, of course it might not need a new boiler. 
It might be repaired, put new tubes in it.

Q. Would in your opinion new tubes be needed 
when the boat was under water, such as you saw it? 
A. Yes, the government inspectors wouldn’t pass 

10 it, I don’t believe, without.

By the Court:

Q. Are you a shipbuilder? A. No, I am not a 
shipbuilder.

Q. Do you build yachts down there? A. I re­
pair boats and do work.

Cross-examination by Mr. Horner:
20 Q. Captain, you do nothing in your shipyard 

with respect to the machinery or boilers of steam 
yachts, do you? A. Well, 1 will repair them for 
people if they want it done. I get people to do it 
for me.

Q. Well, you don’t profess to have any compe­
tency of your own ? A. No, sir.

Q. Now, Captain, whether the boilers or tubes 
or pipes in the boiler were injured by being in the 

30 water depended on the length of time it was under 
water, wouldn’t it? A. Well, of course the longer 
it is under water the worse it is for it.

Q. There is many a vessel that is under water for 
a few days or even for a week without any substan­
tial damage done to her boilers; isn’t that so? A. 
If she is gotten up and taken care of right away.

Q. You got her up, didn’t you? A. No, sir; she 
was gotten up by themselves.

Q. They towed her to Tuekerton? A. Yes, sir, 
Q. And you repaired her? A. Yes, sir.40
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Q. And when she left you so far as her hull was 
concerned she was in good condition, wasn’t she? 
A. Yes, sir.

Q. You of course don’t know anything about the 
machinery? A. No, sir; only just as I seen it.

Q. You didn’t see anything about the machinery 
that startled you or caused apprehension on your 
part, did yon? A. Well, I didn’t like the looks of 
the engine very much.

Q. Because it was rusty? A. Yes, sir.
Q. Is that the only objection? A. Yes, sir.
Q. There are lots of engines used on the bay and 

ocean that are rusty, are there not? A. Well, they 
don’t aim to run a rusty engine very long.

Q. Well, all the engines I have seen down there 
were rusty. A. That is gas engines. We are talk­
ing* about a steam engine now.

Q. The fact that the engine was painted and 
oiled, as you have said, was an indication that it 
was being taken care of, wasn’t it? A. Yes, sir.

Q. You said that a boat should be overhauled 
every year? A. Every year.

Q. That depends on what water she is in, doesn’t 
it? A. It doesn’t make any difference what water 
it is in.

Q. Whether salt or fresh water? A. No, sir; it 
don’t make a bit of difference.

Q. You don’t mean to say that a vessel has to be 
calked every year? A. She wants painting.

Q. For appearance sake? A. No, sir; to protect 
the bottom. And you are supposed to go over your 
vessel and see whether there is any places that are 
going to make a leak.

Q. That is always up to the man in charge, isn’t 
it? A. Yes, up to the man that overhauls her on 
the railway.
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Q. The man in charge in the water? A. Well, the 
man in charge of the boat in the water don’t know 
anything about that, what shape her bottom is in.

Q. What do they put a boat in fresh water for? 
10 A. They put it there to stop the worms from eating 

them.
Q. Then a boat could lie in fresh water for 

a number of years without having its huli seriously 
hurt, couldn’t  it? A. Well, there is a fresh water 
worm too.

Q. A fresh water worm too? A. Yes.
Q. Is there in Bass River? A, Well, I don’t 

know about that.

20 Redirect examination by Mr. Davis :

Q. After you took this boat to Tuckerton and 
while she was there did she fill with water? A. 
Yes.

Q. And leaked badly, did she? A. Yes, sir.
Q. How long did it take her to fill up, Captain? 

A. Well, she would leak from 800 to 1,000 strokes 
in the night.

Q. That is, pumping strokes, you mean? A. Yes, 
30 pumping strokes, three inch strokes.

Q. And that means how much in gallons, Cap­
tain? A. Well, I couldn’t tell you how much, but 
it was about a foot or eighteen inches deep under 
her floor, and she would leak over her floor in one 
night.

Recfh'oss-examina tion by Mr. Horner:

Q. Captain, before she left your yard all that 
40 damage had been repaired, had it not? A. Yes, sir.
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Q. Now isn’t it a fact that practically every 
vessel leaks some? A. Yes, sir.

Q. And isn’t it a fact that the only way that a 
vessel can be kept from sinking is to pump her? A. 
Why, if she leaks if yon don’t pump her she will 
sink. ■

Q. Doen’s practically every vessel leak some? A.
Yes, sir.

Q. And isn’t it necessary in the care of vessels 
that they be pumped from time to time? A. Yes, 
if she leaks.

Q. And they all practically do leak, don’t they?
A. Yes, sir.

Q. But, captain, do they leak so as to sink a 
boat like this one if she is not pumped every night?
A. Well, they generally put them where they won’t 20 
sink when they get to leaking that bad. A man 
can’t sit up and pump all night.

Q. Well, a usable and seaworthy boat doesn’t 
leak like this one, does it? A. No, she wouldn’t 
leak, because she wouldn’t be fit to go to sea in her.

Q. After you put this boat in repair would or 
would not the freezing of the water tend to cause 
new leaks in her? A. It would; that is, in this w7ay.
If a boat is afloat and there is plenty of water in 
her and it freezes up tight, when the tide rises and 30 
falls the boat rises and falls with the water, the ice 
won’t hurt it, But if she is on a shallow bottom 
and the water freezes in her the ice will drop away 
and pull the calking out where it is fast to it,

Lew is L. Ma th is , sworn for plaintiff.

Direct-examination by Mr. Davis '.
Q. Mr. Mathis, you work for McKeever Brothers? 

A. Yes, sir. 40
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Q. Did you know this Chippewa? A. Yes, sir.
Q. In 1911? A. Yes, sir.
Q. Did you work for McKeever Brothers at that 

time? A. Yes, sir.
Q. Do you know whether this Chippewa sank in

10 1911? A. I knowed she had water in her.
Q. That is what I refer to. I don’t mean that 

she went clear out of sight. A. Yes, sir.
Q. Did she fill with water? A. Yes, sir.
Q. How deep did she fill with water? A. Why, 

about—well, it was over her stove.
Q. Was it over her boiler? A. Well, I couldn’t 

say positive about that.
Q. Well, is the boiler below the level of the stove 

or not? A. Some of i t ; yes, sir.
20 Q* How long did she lie that way? A. Well, a 

long time.
Q. Well, give us an idea. What do you mean by 

a long time? A. Why, she laid that way off and 
on two months.

Q. In salt water? A. Salt water.
Q. Then she was taken away by Captain Smith, 

was she not? A. I took her away the first time.
Q. Was that before Captain Smith took her 

away? A. Yes, sir.
30 Q. You pumped her out, did you? A. They h^d 

her pumped out, yes, sir.
Q. Did you bring her back to Crab Island? A. 

Yes, sir.
Q. And did she sink afterwards, or rather, fill 

with water? A. Yes, sir; as long as I was there.
Q. And how long was that? A. Well, I was there 

two years and four months.
Q. She filled with water? A. Always; that is, 

partly, you know. She always was a bad leaker.
40
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Q. How long would it take her to fill up? A. 
Well, 1 don’t know. They kept pumps on to her.

Q. How often did you have to pump her out? 
A. Well, did we have to-----

Q. Yes, how often was it necessary to pump her 
out? A. Well, she should he pumped out every two 
or three days.

Q. Would she fill if she was not pumped out in 
that time? A. Well, you see that a boat after slie 
gets so much water into her, the pressure gets more, 
the pressure of the water, you know, and she 
naturally will go out of business.

Q. Do you know anything about her condition in 
1915? A. No, sir.

Q. You left the employ of McKeever Brothers 
when? A. I left in 1913 if I remember right.

Q. Do you know anything about the Severn? A. 
Yes, sir.

Q. Do you know anything about the accident 
that happened to her? A. I wasn’t there the day 
that she went ashore, but I was the day they got 
her off; yes, sir.

Q. Now from where she was on the shoal how far 
was it to the deep water where she was being 
towed? A. I don’t just understand.

Q. Well, do you know the course of the channel 
at the point where she was being towed there? A 
Yes, sir.

Q. Now from the channel where they tow the 
ship in at this point, and this ship in particular, 
how far was she ashore? A. How far was she 
ashore?

Q. Yes, how far was it to the place wThere she 
w-as on the shoal bottom, or how far has she drifted 
from the channel when she struck ground? A. Oh, 
yes. Why, where they claimed that she hit that
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caused the parting of the hawser to where she fetch­
ed up?

Q. Yes. A. Yes, I understand. That is what 1 
wanted. About, I should judge 500 yards.

Q. Now assuming, Captain, that she was in tow 
10 of a tug there and the hawser had parted, if the 

captain of this scow had thrown his anchor could 
he have pulled his ship up and kept her off shore?

Mr. Horner: I object. This witness is 
not qualified.

The Court: What is he, the master of a 
ship?

Mr. Davis: I thought all of these men 
down there were captains, if your Honor 

2q please, near captains.

Q. Captain Mathis, are you an experienced sea­
faring man? A. Yes, sir.

Q. How long have you been following the water? 
A. All my life.

Q. Are you a licensed captain? A. Yes, sir.
Q. And how long have you been a licensed cap­

tain? A. About two years.
Q. And before that time you had followed the 

20 water all your life? A. All my life.
Q. And had sailed ships through the bay and 

in the sea? A. Both in the bay and in the sea.

Cross-examination by Mr. Horner:

Q. Captain, you say you take vessels to sea? A.
I was asked if I was a captain.

Q. Well, I know, but captain of what? A. What 
makes a captain?

Q. I don’t know. A. Well, if you have a license40
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and you get papers out to take charge of a boat, 
don’t that make a captain?

Q. Well, what kind of a boat have you a license 
to take out? A. I have a license to take a boat 
anything under sixty-five feet.

Q. How long was.the Severn? A. Two hundred 
and fourteen feet.

Q. Then you have no permission or anything of 
the sort to handle a boat of the size of a caliber of 
the Severn? A. I didn’t say that I did.

The Court: Isn’t the principle the same? 
Does the size of the boat have anything to 
do with it?

Mr. Horner: I should imagine it would.

By the Court:

Q. What kind of a boat do you run, Captain? A. 
I run a passenger boat last summer a year ago, 
carried passengers from Tuckerton to Atlantic 
City.

Q. What other boat have you been on? A. I have 
■ a big boat now, a knockabout, that carries about 550 
bushels.

Q. What do you do with it? A. I carried about 
8,000 bushels of oysters this fall.

Q. Where did you go? A. I go from Great Egg 
Harbor down to Atlantic County, and I go up in 
Barnegat Bay, somewheres about thirty-five miles 
each way.

Q. Do you ever go outside? A. Yes, go outside 
there in the wintertime.

Q. Out to sea? A. Yes.
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By Mr. Homer:

Q. Is your boat a gasoline power boat? A. Yes, 
sir.

IQ Redirect-examination by Mr. Davis:
Q. If this ship had parted its hawser in the chan­

nel used by the boats in passing out through and 
the captain would throw his anchor----- A. Cap­
tain Herman?

Q. I don’t know what his name is—the captain 
of this barge had thrown his anchor, could he have 
saved the ship from going ashore? A. Most ac- 
suredly.

Q. What was the proper thing for him to have 
done if the ship had parted its cable or the hawser? 
A. What do you mean?

Q. What should the captain of the barge have 
done when the hawser between the barge and the 
tugboat had parted? A. Why, anchor.

Q. Thrown the anchor? A. Had her already 
hung, he did.

Q. Did you look at the draft of this boat, the 
Severn? A. I did.

Q. And how much water was she drawing? A.
^ She might have been two inches over thirteen feet. 

Q. And who was with you at that time? A. The 
bookkeeper. Matthew Preskin.

By the Court:

Q. What was her capacity?

By Mr. Davis:

Q. His Honor asked you what was her capacity? 
40 A About 1,700 tons.
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Q. Well, how many feet, how many feet of draft, 
how much water was she capable of taking? Sup­
pose she had been loaded down full, how much 
water would she require?

10By the Court:

Q. Was she overburdened with cargo? A. No, 
sir.

Q. Was not? A. No, sir.

By Mr. Davis:

Q. If she had been loaded down, Captain, how 
much water did she draw? A. I think she was

20about seventeen feet.
Q. Now do you know anything about this green 

garvey? A. Yes, sir.
Q. When did you first know it, Captain? A. 

1916, July 18th.
Q. Was that the time that you went to work 

there? A. Yes, sir.
Q. What was her condition then? A. Good.
Q. And was the engine put into it afterwards or 

before? A. Both.
Q, A change of engine, was there? A. Yes, sir.
Q. When was the second engine put in, that is, 

approximately, Captain? A. In the spring, the 
next spring, I think.

Q. That was the spring of 1911? A. I think so.
Q. And how much power was in that engine? A. 

Seven and one-half horse.
Q. Was that the engine that remained in her dur­

ing the time that Captain Loveland was there? A.
Yes, sir. 40
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Q. And did you operate that engine at any time, 
that boat? A. Two years and four months.

Q. And what happened during the time that you 
were operating it, if anything? A. I had one to 
burst up; I had both of them to burst up.

Q. Both engines? A. Both engines; yes, sir.
Q. Well, how? A. Why, the first one, the con­

necting rod, the pin on the connecting rod gave 
way, and when the connecting rod on her crank 
went through her hand hole plate, that put her out 
of business. That was the first one. And the last 
one I had a knock into her and I took her out to 
the machinist and he said he would fix her all 
right. I was busy with my mail and so on and I 

20 ran her down one day and when I came back her 
wristpin gave way, the shoulder on it, and she went 
right down through herself, went right down 
through the base of her.

Q. Shot the connecting rod through the base of 
the engine? A. The base of the engine; yes, sir.

Q. Was that the engine that was in it during the 
time that Captain Loveland had it? A. Yes, sir.

Q. And who repaired it? A. Mr. Heinz, Harry 
Heinz.

30 Q- "What about the condition of the hull of this 
boat? A. Well, the hull was in pretty fair shape.

0 Had she been injured by the putting of oysters 
in it? A. She didn’t have no oysters in her when 
I was there.

Q. Well, did you see it when you saw it last, had 
there been any injury inflicted upon this boat? A. 
No, sir.

Q. So far as you could see it, by putting oysters 
in it? A. No, sir.

40
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B y the ( 'ourt:

Q. When did you last see the boat, Captain? A. 
Well, I see her last Friday.

Q. Well, when you saw her—did you see her last q 
summer? A. No, sir.

Q. Did you see her in the spring? A. I think 
I saw her last spring.

Q. Did you see anything, any damage that had 
been done to her because of the putting of the 
oysters in her? A. No, sir; I didn’t.

Q. Did you look at her carefully? A. Well, no,
I wasn’t interested in it. No, sir; I didn’t look at 
her carefully ; no, sir.

Q. Would putting oysters in a boat of that size 20 
injure it? A. No, sir.

Q. Why not? A. I carried everything and any­
thing that would go to a fishing plant, barrels of 
meat-----

Q. Is that what the boat is for? A. It is 
a freight boat.

Q. It is a carryall? A. Carry all for everything, 
and for machinery; and I have carried hundreds of 
tons in her.

B y Mr. D a v is: ^

Q. In this same boat? A. In this same boat, 
hundreds of tons.

Q. Don't they use garveys down there in the bay 
for the purpose of putting their oysters into them 
when they dredge them out of the bay? A. Yes, 
sir.

Q. And it doesn’t injure them, does it? A. I 
have had it thirty-five years.

40
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Q. And used for that purpose? A. And used for 
that purpose all the time, and only cost me $26, 
that is, I have had garveys, understand? I didn’t 
have it built, I have had garveys that old. My 

10 father had it built ahead of me.

By the Court:

Q;. Not with an engine in them? A. Oh, no, not 
with an engine in them; no, sir.

By Mr. Davis:

Q. What was the cost or the value of a boat of 
that kind new? A. That time or now?

Q, At that time? A. My boss has got one-----

Mr. Horner: You answer the question, 
Captain ; not what your boss has got.

A. Without the engine?
Q. Without the engine? A. Why, about $185.
Q. And what would the engine cost, seven horse­

power Mianus? A. At that time she cost $165, that 
one, $165.

30 Q. Then $185 and $165 would be the cost of this 
thing new? A. For me to have her built; yes, sir.

Recross examination by Mr. Horner:

Q. Now, Captain, when did you cease working 
for McKeever Brothers? A. Two days before 
Thankgiving, 1913.

Q. Well, then, since that time you haven’t been 
intimately acquainted with this garvey, have you? 
A. Yes, sir.40
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Q. How? A. Why, Mr. Loveland and I have been 
old friends all our lives.

Q. Then you know what he has told you about 
her? A. No, I have seen her. He comes along—
I go right by the plant most every day.

Q. When did you last see her afloat? A. Well, 
that I don’t just remember.

Q. Well, when was it, last summer? A. Last 
summer?

Q. Yes. A. No, sir.
Q. The summer before? A. Surely.
Q. What? A. Yes, sir.
Q, You saw her before, well, when was the last 

time? A. I couldn’t say.
20

Mr. Davis: He has told you the summer 
before.

A. I couldn’t say.
Q. Well, these injuries she had sustained while 

you were operating her were all repaired, weren’t 
they? A. To a certain extent.

Q. And the boat was in workable order, wasn’t 
it? A. Yes, she was in workable order.

Q. And she was in workable order when you saw 
Mr. Loveland have her, wasnt’t she? A. Yes, sir.

Q. And you say the last time you saw her—can 
you recall the last time you saw her? A. No, sir;
I didn’t tax my mind with that.

Q. Did you ever see her with the wheel off and 
the shaft gone? A. No, sir.

Q. Then you haven’t seen her since March of 
1916, have you? A. Oh, I wouldn’t say just when I 
last saw her.

Q. You don’t know whether it has been one year, ¿q 
two years or three years? A. Yes, sir; I do.
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Q. Well, when was it? A. Well, I couldn’t come 
within three months’ time.

Q. Now if a barge is being towed out and she has 
too much draft, she is too heavily loaded, loaded be- 

10 ^0Ild the depth of water over the bar, she is liable 
to strike, isn’t she? A. If she is loaded too deep.

Q. And if she does strike it is an indication that 
she was loaded too deep, isn’t it? A. Well, that is 
the condition of the tide.

Q. Well, she wouldn’t strike unless she was 
loaded too deep, would she? Look at me. Never 
mind looking at this gentleman? A. She would do 
what?

Q. She wouldn’t strike unless she was overloaded, 
20 would she? A. Well, that is under certain condi­

tions.
Q. What conditions? A. Well, you can start 

down, and the tide ebbs and flows five feet, and vou 
can start with half tide, the captains could go with 
half tide and they could strike or they could go 
down on the high water.

Q. Well, if it struck it indicated this inevitable 
thing, that her draft was greater than the water 
under it, wouldn t it? A. Not altogether; no, sir. 

30 Q. Well, what in heaven’s name would make her 
strike if it was not that? Will you please tell me 
what would make it strike? A. They could go down 
two hours before high water.

Q. I didn’t ask you if they went two hours before 
or two hours after ; but if a boat going along a 
stream with water under it and it strikes it, indi­
cates that the boat is overloaded for the water under 
it? A. They used-----

Q,. I didn t ask you what they used. Answer the 
40 Question yes or no. (Question repeated.)
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A. I fail to answer that. I don’t understand it.
Q. Well, if you have a twelve foot draft of water 

and you have a boat that is loaded thirteen feet, two 
inches, she is going to strike, isn’t she? A. That is 
not the situation down there.

Q. I didn’t ask you whether that is the situation, 
but she is going to strike, isn’t she? A. Surely.

Q. When she strikes she is very apt to part her 
hawser, isn’t she? Answer that. A. I couldn’t 
say.

Q. You know boats that have struck and their 
hawsers parted immediately ? A. No, sir.

Q. Never heard of it before? A. Well, I might, 
but I don’t know.

Q. Did you never see that thing happen? A. No, „  
sir.

Q. Was there steam power on the Severn? A.
No, sir.

Q. What crew did the Severn have? A. He had 
a wife-----

Q. I didn’t ask you about the family, I asked 
about the crew? A. Well, she was the cook, and 
two men.

Q. Well, could those two men handle the anchor 
on the Severn? A. Most assuredly.

Q. How much did the anchor weigh? A. I don’t 
know.

Q. A big heavy anchor for a two hundred foot 
boat, wouldn’t there be? A. Yes, sir.

Q. You saw the anchor? A. Yes, sir.
Q. What did it weigh? A. I couldn’t say.
Q. How many tons, five? A. No, sir.
Q. Two? A. I couldn’t say.
Q. Sure it is not five? A. I couldn’t say.
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Redirect examination by Mr. Davis:

10 Q* Captain, it did have some power to handle its 
anchor? A. Yes.

Q. What power did it have? A. Gasoline.
Q. Captain, what was the depth of water in the 

channel at this point? A. Fourteen feet.
Q. Was it safe to carry a ship out of a draft of 

thirteen feet, two inches? A. Most assuredly.
Q. Did you see this ship when she was loaded or 

after she was loaded? A. Yes, sir.
Q. And in your opinion was this ship overloaded 

2o and drawing too much water? A. No, sir.

By Mr. Horner:

Q, Did you ever superintend the loading of a ship 
of this size or anything approaching its size? A. 
Never got that big.

Captain  P arker C. H eadley, sworn for plain- 
80 tiff.

Direct examination by Mr. Davis:

Q. Now, Captain, you are a licensed captain? 
A. Yes, sir.

Q. And did you run one of the tugs for the Mc- 
Keever Brothers? A. Yes, sir.

Q. How long have you been in their employ? A. 
I was in their employ two years, two fishing sea- 

40 sons.
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Q. How long have you been a captain? A. Thirty 
some years.

Q. You operated these ships in the operation of 
gathering up fish, did you. Captain? A. Yes, sir; 
that is my business. -• q

Q. And did you operate the tug that carried 
these barges to sea? A. Yes, sir; I was in charge 
of the steam towing that barge, towed her in and 
towed her out.

Q. That is the Severn barge? A. Yes, sir.
Q. You say you towed her in? A. Yes, sir.
Q, And she came in light? A. Yes, sir.
Q. And then she was loaded? A. Yes, sir.
Q. And you towed her when she went out on 

her way to sea? A. Yes, sir. 20
Q. Captain, will you please tell us what is the 

custom with regard to the duties of the captain in 
overseeing the loading of his vessel? A. He has 
full charge of his vessel, to see that she is properly 
loaded and in trim for sea.

Q. Is there any one else that has a higher duty?
A. He is the supreme.

Q,. He is the supreme? A. Yes.

By the Court:
Q. That is, he determines the capacity of the 

boat, does he? A. Yes. He can even bond and 
nearly sell the vessel.

By Mr. Davis :
Q. Is that the maritime law, captain? A. So I 

understand; yes, sir.
Ql Which controls all shipping activity? A .  

Yes, sir. 40
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Q. Captain, how much water was this Severn 
drawing after she was loaded, on her way to sea? 
A. Thirteen feet full, according to her marks.

10 By the Court :

Q. How much would she stand? A. How much 
could she load to?

Q. Yes. A. Why, sixteen or seventeen feet.
Q. Well, she was not overburdened, in your opin­

ion? A. No, sir; she was not near loaded.

By Mr. Davis :
20

Q. Was thirteen feet too much water for her to 
draw going out? I mean was she loaded too deep? 
A. Well, I  will tell you, the water there was there, 
I sounded very carefully fourteen feet of water; 
but when she would be loaded to thirteen feet it 
would form a suction on the bottom and become 
unmanageable.

Q. But I am speaking about the depth of water 
now? A. Yes, sir.

30 q . Did she have sufficient depth of water? A. 
Yes, she would have went out.

Q. She would have gone out? A. Yes, sir.
Q,. Now, in your opinion, what caused the acci­

dent to this boat? A. Well, there is two things that 
were the main causes: one would be bad steering, 
the man that was steering this vessel didn’t prop­
erly take advantage of this tide. Remember we 
was butting the tide.

Q. Won’t you explain to his Honor the condition
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of the tide at that time? A. At this particular 
place we were going out the channel was a curve 
of the beach and the tide was setting in, coming 
in; we were heading the tide, and this steamer 
or this barge got a shear of tide across her bow. a(j

Q. What do you mean, got a shear, captain? A.
Got a shear in her course and started across the 
channel, which was narrow just across there, head­
ed for this other shoal. The channel is narrow.
And I just had strain enough to bring this boat 
by the line, just moving her out gently; and when 
this shear started on her I had to put on more 
power to straighten her.

Q,. Keep her from going ashore? A. Yes, keep 
her from going, and the hawser parted and I just 20 
about broke her headway and then she drifted in.

Q. Captain, if at the time this hawser parted 
the captain of this barge had cast his anchor would 
he have saved the ship from going on the shore?
A. Most assuredly. He had four or five hunderd 
yards to drift.

Q. And how long did it take him to drift that 
four or five hundred yards? A. Well, I suppose 
ten or fifteen minutes.

Q. Could he have cast his anchor within that 30 
time safely? A. Yes, sir.

Q, Now, could you say from what you saw, cap­
tain, was there anything that Captain Loveland 
could have done in the loading of this ship to have 
saved the accident and was there anything he did 
that he ought not to have done that would have 
saved and prevented this accident from happening, 
Captain Loveland, you remember, being on Crab 
Island? A. I don’t see anything that he could have 
done to have prevented it. 40
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By the Court:

Ql Did he omit to do anything that he should 
have done, in your opinion? A. No, sir.

10 By Mr. Davis:

Q. Captain, did you testify in the New York 
court? A. Yes, sir.

Q. In this McKeever Brothers matter? A. Yes, 
sir.

Q. Did Mr. McKeever, the Alderman here, tes­
tify—

The Court: That is, Samuel W. McKeever? 
Mr. Davis: I don’t recall the initials.

20 „Q. Did he testify in the New York courts in the 
suit in that matter? A. Yes, sir.

Q. Were you present? A. Yes, sir.
Q. Did he testify at that time that the ship was 

was not overloaded? A. I don’t seem to remember 
his testimony.

Q. Well, was the testimony that was produced 
on the part of the people who were defending this 
suit to the effect that the ship was not overloaded? 
A. Yes, sir.

o n

Q.. You were called on to testify? A. Yes, sir.
Q. Did you so testify there? A. Yes, sir.*
Q. Did McKeever Brothers or not ¿cure your 

attendance at that court for the purpose of testify­
ing and giving your testimony? A. Yes, sir.

Q. Before you went there did you tell them what 
you would testify to? A. No, sir.

Q. I mean with regard to the loading of this 
ship. Were you asked what your testimony would 
be in that particular?
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By the Court:
Q. In other words, did their counsel—did you 

tell their lawyer what you knew about it? A. Be­
fore I went to the trial?

Q. Yes. A. Yes, sir. 10
Q. You told him that in your opinion the boat 

was not overloaded? A. Yes, sir.

By Mr. Davis:
Qi. Captain, have you taken ships or boats out 

of this channel into the sea drawing more water 
than thirteen feet? A. Yes, sir.

Q. Is it safe? A. Well, I have taken schooners, 
the James Lord, the same season before I quit, go 
drawing thirteen feet six inches.

Q. That was more water than this boat was draw* 
ing? A. Yes, sir; took her out safe.

Cross examination by Mr. Horner:
Q. Captain, if the Severn had been drawing-but 

twelve feet of water in your opinion would this 
shearing and grounding have happened? A. That 
would be liable to happen at any time, if the man 
steering that vessel didn’t understand and keep his 30 
vessel directly after the tug.

Q. Now the vessel that you took out had its own 
power? A. Yes, sir.

Q, This was a towed vessel? A. Yes, sir.
Q. Now, of course, the nearer the bottom of the 

vessel is to the ground or the bottom the more the 
suction, isnt’ it? A. Sure.

Q. And the fact that this was loaded close to 
the bottom had a tendency to increase the suction?
A. Yes, sir. 40
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Q' And that, coupled with the tide, made the 
steering rather difficult, did it not? A. Yes.

Q.. Then the increased 'load was an important 
factor in causing the grounding of that vessel, 

10 wasn’t it? A. Yes, I suppose it was liable to make 
the shear, suction.

Q. The increased load was an. important factor. 
Now, Captain, there is Quite a difference in running 
a vessel out under its own power and beipg towed 
isn’t there? A. Yes, sir; the man being towed 
should be an experienced man and keep his vessel 
directly after the one that is towing in a narrow 
channel, not to run her ashore at anv time.

Q. The channel that you were running out of 
2o was about one hundred feet wide, wasn’t it? A. 

Yes, sir.
Q. And this boat was probably two hundred feet 

long? A. Yes, sir.
Q. There was no master on board the Severn, 

was there? A. Yes, sir.
Q. There was? A. He was master of his own ship, 

had a license, had the government give him the 
papers. He was captain of that boat.

Qi. Wasn’t he just a roustabout? A. I guess not. 
30 Q. Did you see the papers? A. No, sir; I didn’t 

see his papers, but he would be finable to go to sea 
without them.

Q. But it was simply a towed boat and he was 
not the captain? A. He has to have a license and 
has to have the paper of the United States Govern­
ment to run that vessel.

Qu Do they have to have papers? A. Anything 
that comes up to the tonnage and measurement has 
to have a licensed captain, has to have papers.

Q. Even though it never travels under its own40
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power? A. Inside or outside, sail or scow or what 
it might be, over a certain tonnage has to have pa­
pers.

Q. Does a garbage scow have to have, Captain?
A. If it is big enough, up to a certain tonnage, it | q 
does.

By the Court :

Q. Where do you live, Captain? A. Tuckerton,
New Jersey.

By Mr. Horner:
20Q. Captain, even if the barge captain had cast 

his anchor and the hawser broke wouldn’t she have 
gone aground anyhow? A. No, sii. She was in 
the entrance of this narrow channel and went across 
to a broader, another channel, where there was lots 
of room to anchor.

Q. Would she have room to swing? A. Lots of 
swinging room when she drifted in.

Q. Isn’t the channel only one hundred feet wide?
A. Where she broke loose is a narrow place, but 
she didn’t ground there, she went off four or five 
hundred yards before she brought up, across a 
broad place in the channel, lots of anchorage.

By Mr. Davis:

Q. Captain, the Lord, did she have power of her 
own or did you tow her out? A. I towed her out 5 
yes, sir.

40



182

Harry Heinz—For Plaintiff—Rebuttal—Direct

H arry H einz , sworn for plaintiff.

Direct examination by Mr. Davis:

Q. You are an engineer? A. Yes, sir.
Q. You are not a captain, are you? A. Yes, sir.
Q. Well, Captain, did you work for McKeever 

Brothers? A. Yes, sir.
Q. How long? A. A little over two years, that 

is, two fishing seasons.
Q. When did you begin? A. In 1912.
Q. And you worked the fishing seasons of IP 12 

and 1913? A. 1913.
Q. Do you know anything about this green gar- 

vey? A. Yes, sir.
Q. What do you know about it? A. In what re­

spect?
Q. Well, are you an engineer? A. Yes, sir.
Q. Did you repair any part of this engine in the 

green garvey? A. Yes, sir.
Q. WThat did you repair? A. Why, it kept me 

busy all the time repairing her.
Q, What was the matter with her? A. Well a 

whole lot.
Q. Well, we don’t know if you don’t  tell us.? A. 

I fixed a hole she punched in the bottom of her, and 
then you had to keep going over her at all times to 
keep her in running condition.

Q. Well, they worked her hard or not? A. Yes, 
sir.

Q. Do you remember the time—I don’t mean the 
date, but the time—when Captain Loveland lost the 
wheel and shaft of the green garvey? A. Yes, sir; 
1 was with him.

Q„ You wrere with him? A. Yqs, sir; I was run-
ning the engine.

40
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Q. What was the condition of that engine then 
as compared with its condition before? A. The 
same, she was in good condition ; good running con­
dition.

Q. As good condition as she had been before or 
not? A. Yes, sir. We run across the bay in her.

Cross-examination by Mr. Homer :

Q, You are sure that the garvey was in good run­
ning condition? A. Yes, sir.

Q. When the captain lost the shaft and wheel off 
of her? A. Yes, sir.

Q. Did or did not McKeever Brothers put a new 
engine in her while you were there? A. No, sir.

Q. During the season of 1912 and 1913 and 1913 20
and 1914 you were in the employ of McKeever 
Brothers? A. Not in the fall of 1914; no, sir.

Q. Well, did you work right straight through or 
only the summer months? A. Just the summer 
months.

Q. How many times during the time that you 
were working for McKeever Brothers and on their 
payroll did you work on the oyster beds of Captain 
Loveland? A. None.

Q. Never? A. Never.

F rank  C. Gaskill, sworn for plaintiff.

Direct-examination by Mr. Dams:

Qi. Are you a captain? A. No, sir.
Q. What was your business there, Mr. Gaskill? 

A. I was cook, full charge of the kitchen.

ItewJeisey State UbianL

40
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Q. And how long had you been there? A. I com­
menced in 1911, December 28th.

Q. And how long did you continue? A. I left 
there in 1914 the last of November.

Q,. You stayed there all the time or not? A. I 
had my visits off, the same as the rest of the people 
did that worked around there.

Q. I understand that, but I mean you spent the 
whole winter and summer there, did you? A. The 
first year.

Q. Did you notice the condition of the machinery 
at the time that the factory was closed down? A. 
Yes, sir; 1914.

Q,. Did you notice it before that time? A. Yes, 
sir.

20 Q. And what was the condition of it? A. The 
condition was right up in good shape. Everything 
was painted, the elevator was scraped and cleaned, 
the presses was scraped and cleaned and the fish 
scales scraped off and under them, and scraped the 
stuff away back under the shaft, scraped the shaft 
and everything laid up in good shape around there, 
and all the men sent off with the exception of two 
men.

Q. Did you help to do any of it? A. No, sir.
30 Q. Did you see any of the other men doing it? 

A. Yes, sir; occasionally, because when I was not 
cooking and had nothing to do I would walk around 
and back of the factory. I have been into that 
factory work myself and I used to do it.

Q. Did it where? A. Crab Island.
Q. Before you went on as cook? A. Yes, sir, I 

cooked in summer and used to work winters and 
springs, that is, before McKeever got it.

Q. I mean prior to your working in the factory,
40 before you went there in 1911. A. Yes, sir.
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Q. And at that time you had experience with the 
machinery that was being used? A. Quite a lot.

Q. Was this machinery in your opinion well kept 
or not? A. It was well kept. It was counted a 
first-class factory in machinery work as there was 
anywhere along the shore; well took care of and -jq 
painted.

Q. Was it that way at the close of Captain Love­
land’s connection with that particular factory as 
superintendent? A. What do you mean?

Q. I mean when the factory was closed down, 
that is, when it was used no longer. A. When the 
factory was closed down for fishing purposes it was 
supposed to be painted up, which it was. That 
was at the end of the fall. Fishing was done with.

Q. That was 1914? A. That was 1914. That 20 
was the last season the factory was run for fishing 
purposes.

Cross-examination by Mr. Horner:

Q. You only stayed there one winter? A. That 
was the first one I was there; yes, sir.

Q. That was 1911 and 1912? A. That is correct.
Q. Mr. S. W. McKeever was there a great deal 

that winter, wasn’t he? A. That first one?
Q. Yes. A. Well, not so much.
Q. He was there practically every week, wasn’t 

he? A. Well, he used to make trips there.
Q. Yes, he was there very frequently, wasn’t he?

A. Yes, sir.
Q. And things were kept in fine shape, weren’t 

they? A. Sure.
Q. Now the next winter he wasn’t there nearly 

as frequently, was he? A. In 1912, in the winter 
time? 40
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Q. Yes. A. No, sir; I stayed there till when the 
fishing season closed down.

Q. Then you left? A. Everybody left except the 
watchman and chief engineer.

Q. You didn’t know what was done towards
20 cleaning up the factory in 1912 and 1913, did you? 

A. Every thing was in shape so we could go on 
there in the spring and go to work there, and it was 
in fine shape, ready to operate and did operate.

Q. How about the fall of 1914 and 1915? You 
don’t know what was done during the winter clean­
ing up, do you? A. No, sir; 1915 I wasn’t there.

Q. 1914 and 1915? A. 1914 I was there till the 
end of the fishing season, and the factory was also 
put in proper shape.

20 Q. Then how do you account for the fact that in 
1916 when these presses and conveyors were opened 
they were found to be filled with fish and fishy mat­
ter and the bearings unoiled and other defects?

Mr. Davis: I object. lie is not called on 
to base his judgment on the testimony.

The Court: This is cross-examination, if 
such and such were the fact.

gQ A. I saw it myself. The presses were under 
there and cleaning them out with cold chisels, 
knocking every scale off of them.

By the Court:

Q. You say that work was thoroughly done? A. 
Thoroughly done, the stuff dug out and wheeled 
away and oiled up and painted in good shape, the 
ten boilers painted up in fine shape, to the elevator.

Q. When did you say you left there? A. This 
was the latter part of September that this work40
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was done. I left—this was on the last day of No­
vember when I left there for good.

Q. Now let me ask you this question: were you 
there in the wintertime, the winter of 1911 and
1912, 1913 and 1914? A. No, sir; only the first 
year. They didn’t need me there as cook at that 
time.

Q. Was Captain Loveland there? A. Yes, sir.
Q. All the time? A. Not all the time, I don’t pre­

sume he was there all the time. He made his trips 
as stated before, backwards and forwards. Things 
were properly laid out in the fall every year at all 
fish factories.

Q. What is that? A. I say at all fish factories 
everything is laid off properly, scraped off, and then 
they do something in the spring when new repairs 20 
is needed.
By Mr. Homer:

Q. You don’t know how many times he was there 
in the winter of 1912 and 1913, do you? A. 1912 
he was there pretty near all the time, because they 
were putting in a lot of new repairs.

Q. You were not there; how do you know it? A. 
Well, then, I can’t answer that.

Q. Well, then why don’t you tell the truth, Gas- 30 
kill? You were not there in the winter of 1912 and
1913, were you? A. Pardon me. I misunderstood 
you. T thought you said 1912. I told you I was not 
there in 1913.

Q. 1913 and 1914 you were not there, were you?
A. No, sir.

Q. You don’t know how long he was there? A.
No, sir; I can’t answer that.

Q. Did you work for him on his oysterbeds while 
you were on the McKeever payroll? A. No, sir. 40
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Q. Never? A. Never.
Q. Nothing at all? A. Nothing at all.
Q. Never did anything for him in his personal 

business while you were on McKeever’s payroll? 
A. No, sir.

10 Q- How long would it take to clean up that fac­
tory from the time the fishing season closed? A. 
According to how many men they had to work on it.

Q. Well, all the gang that they had on hand. A. 
A month or six weeks. That is what they generally 
lay out to lay the factory up. And I stayed there 
to cook for them and then I went home.

Q. What relation are you to Loveland? A. None 
at all.

Q. What was your position there? A. I was 
20 cook, head cook, full charge of the kitchen.

Q. Loveland was superintendent, was he? A. I 
used to take orders from him or McKeever there. 
They used to both give me orders, of course.

Q. Do you mean to say that the woodwork 
around these conveyors was taken off and the 
presses and what not cleaned up? A. The presses 
was properly cleaned. They were covered with 
canvas and wood around the bottoms. The covers 
and lids was taken off and they dug it out there 

30 with shovels.
Q. What year did they do that? A. That was 

1914, when I left there.
Q. 1914? A. Yes, sir.
Q. You were not there the winter of 1914? A. 

Wasn’t  I there when the factory was laid out?
Q. I don’t know. A. Well, I know, I was.
Q. You mean to say that the woodwork was 

taken off, unscrewed, etc., and the conveyors ex­
posed to view and the work was all taken out? A.40
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Why, sure, that I know that that was done and how 
it was done. I have helped do it many times.

Q. In that factory? A. Yes, sir.
Q. For McKeever Brothers? A. No, sir; before 

he ever got it, a good many years. I have been in jo 
the business fifteen years.

Q. Did you ever see Mr. McKeever in the fac­
tory? A. I saw Mr. McKeever in the factory and
his brother lots of times.

Q. What did you go in the factory for? A. To 
pass a wav the time. At that time, you mean?

Q. Yes. A. To pass away the time. It don’t 
take me all the time to get food and cook it and pre­
pare it, does it?

Q. I don’t know. A. I wouldn’t suppose. I 
wasn’t hired to stay in the kitchen all the time as 
a state prison.

Redirect Fxamination by Mr. Davis:

Q. Mr. Gaskill, as I understand you went there 
in the spring of the year or when they began fish­
ing? A. Yes, sir.

Q. And stayed there until they were through the 
season? A. Yes, sir; excepting the first year. Mi

Q. The first year you were there the whole year
round? A. The whole year round.

Q. And how the men that did the fishing, or 
rather the men that worked around the place, be­
fore they go away for the season do they clean up 
the machinery and get it in shape for the winter, 
so it will remain idle during the winter? A. They 
keep so many men on to do that and let the rest off 
and let them go and put so many on, and they al- 
ways scrape and clean and paint and dispose of
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what fertilizer, oil and everything they have got 
and clean everything up, just for the watchman or 
whoever is left all winter.

Q. You yourself stayed there until those men 
10 were through cleaning up? A. Yes.

Q. And when they were through and went away 
they didn’t need a cook and you went away? A. 
Didn’t need a cook until the next spring.

Q. In 1914 you say the place was cleaned up? 
A. Yes, sir.

Q. And was so each year before that time or the 
time you were there? A. Yes, sir.

Q. I mean that they cleaned it up each year? 
A. Yes, sir; cleaned it up and laid it out, because 
they had to keep anywheres from four to ten or 
twelve men to clean up. And while they were 
cleaning up the factory they were shipping oil and 
scrap and getting clear of all the stuff they had 
made during the summer and getting the property 
cleaned up, and I stayed to cook for them until 
everything was left.

30
H o r a c e  S o t jo e r s ,  s w o r n  f o r  p l a i n t i f f .

Direct examination by Mr. Davis:

Q. Mr. Souders, were you employed at any time 
by McKeever Brothers?

A. I was employed by Mr. McKeever for the short 
season.

M hen was that short season? A. Befiinninii 
40 in 1912. *
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Q. Watching the boats, did that include the 
watching of the factory or what? A. Yes, sir.

Q. What did you get per month for watching 
the factory and these other boats? A. Well, I never 
received anything.

Q. Weren’t you to be paid for it? A. Well, I was 
promised pay.

Q. Did you watch this Chippewa? A. I watched 
the Chippewa.

Q. Did she take water or not? A. She took 
water so that she had to be pumped all the time.

Q. How7 frequently was it necessary to pump her?
A. Well, I watched her every day and pumped her 
if there was any water in her; yes, sir.

Q. Did she leak much? A. Not at first.
Q. Well, when she did begin to leak more? A. 20 

Well, in 1914 I informed Mr. Loveland, Mr. B. 1. 
Loveland, that she was leaking so bad that I 
couldn’t keep the water out of her. Mr. Loveland 
put her in the creek so she couldn’t sink.

Q. She was leaking so fast you couldn’t keep it 
out? A. I couldn’t keep the water out without 
there was something being done to her.

By the Court:
Q. What w7as that, the Chippewa? A. The Chip- 

pewa, yes, sir.

By Mr. Davis:
Q. That was 1914? A. That was 1914.

Cross-examination by Mr. Horner:
Q. How long did you work for McKeever Bros.?

A. Well, I worked for him from 1912 to 1915 a n d  
when Mr. Loveland took charge. 40
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Q. From 1912 to 1915? A. Yes, sir.
Q. Do you mean to say that you were never paid 

anything? A. Not for the Chippewa.
Q. But weren’t you paid or working for Love­

land? A. Yes, sir; I was paid for the work.
Q. Then what did you mean by telling the Court 

that you were not paid? A. Well for the Chip­
pewa.

Q. Wasn’t the Chippewa one of the fleet of Mc- 
Keever Brothers? A. Yes, sir.

Q. Well, what did you expect, extra pay? A. 
Well, but she was brought to me.

By the Court:
Q. Did you ever ask for your pay? A. Not for 

20 the Chippewa. When I took the steamers I took 
the steamers for $35 a month, and after I had had 
the steamers the Chippewa was brought to me in 
my charge, to watch her.

By Mr. Horner:

Q. You watched her and pumped her out? A. 
Yes, sir.

Q. And it was part of your duty to do it, wasn’t 
^  it? A. Yes, sir.

Q. Do you remember the steamer of McKeever 
Brothers that sank in 1913? A. Yes, sir.

Q. Why did she sink? A. Well, that I couldn’t 
tell. The water came in her.

Q. You failed to pump her out, didn’t you? A. 
No, sir.

Q. Didn’t the water get up over the rock salt?
A. Not when I left her; no, sir.

Q. You didn’t leave her till 1915? A. Leave
... what?4U
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Q. The steamer McKeever Brothers. You were 
there from 1912 till 1915? A. Well, I know that.
I kept the water out all the time I was there.

Q. Well, she sank while you were there? A.
Well, she didn’t sink, but she got water in her.

Q. The cocks froze and broke, didn’t they? A.
Well, that is what they told me.

Q. Wasn’t that because of your neglect? A. No, 
sir; I had no neglect there. I done my duty.

Q. Now you say you advised Mr. Loveland in 
1914 of the condition of the Chippewa? A. Yes, 
sir.

Q. You are a relative of Loveland’s? A. I am 
his father-in-law. I can’t help that.

20
Redirect-examination by Mr. Davis:

Q. Now, Mr. Souders, were you to get any extra 
compensation for taking care of the Chippewa?. A.
I will tell you now, as far as that is concerned.
Mr. McKeever, of course, and me was good friends.
Mr. McKeever on the 18th day of August, 1914, he 
took dinner with me. He asked me how I was get­
ting along with the Chippewa. I told him all right.
He says, “Well, Mr. Souders, I will send you a ^  
check for taking care of her. You keep on taking 
care of her.”

By Mr. Horner:

Q. This McKeever? A. S. W. McKeever.

P laintiff Rests.
40
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The Court: I want to ask Captain Love­
land a question.

1 0  B e n j a m i n  F .  L o v e l a n d ,  r e c a l l e d .

By the Court:

Q. I want you to explain, Captain, about your 
taking the men away from the fish plant to do your 
oystering. I don’t think that matter has been satis­
factorily explained up to date. A. The sprint if 
I remember right, of 1912,1 took four men from the 
Crab Island plant to unload a schooner of oysters 
from James River. I worked them one day and the 
next day till about ten o’clock, returned to the fac­
tory. And the fall of 1913 I used four men one 
day and the next day about ten or eleven oclock I
offered to pay Mr. S. W. McKeever for the sei vices 
of those men.

Q. Did you tell him about it? A. I did, and 
offered to pay him for the services of those men, 
and he told me I was absolutely welcome to their 
services.

By Mr. Davis:

Q. Now, captain, were those men doing anything 
at that time on Crab Island? A. They would have 
been doing something if they had stayed to the 
plant; but I offered to pay Mr. McKeever for the 
services.

By the Court:

40 Q- How much would their services be worth? A.
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We paid other men two dollars a day for that 
work.

Q. How much then would that be? Have you 
figured it out? A. It would be, practically speak­
ing, $12. That would be, practically speaking, $24 
for the two different times. 10

Q. Is that the only time you used them? A.
Yes, sir.

Q. Now, what about this green garvey? They 
say you destroyed that boat hauling oysters. A.
To the best of my judgment I never damaged the 
boat one penny.

Q. Mr. McKeever says it is damaged about $200.
A. Damaged the boat about $200?

Q,. Yes. A. Well, the actual cost of a boat like 
that, it would not cost that when she was new, 20 
speaking of the boat.

By Mr. Dams :

Q. You mean the hull? A. The hull.

By the Court :

Q. How much have you used the boat? A. The 
fall of 1915. I left the steamers, I think, on the 
24th day of July and came ashore, and I used the 
boat going to the factory and back in McKeever’s 
service, and I used her also at that same time going 
in the bay and back again.

By Mr. Davis :

Q. That is for your own use? A. For my own
use. 40
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By the Court:

Q. Didn’t you haul oysters in her? A I 
speaking of that time.

Q, How much did you use her? A. There wa 
10 a time I used her for dredging, that is, practican

o C « t  ‘V i f  tíme’ W  Wi" W  three H
that r I I *.hat 1 "Sed her to "° back and fort] ( ^ 1  hauled oysters in what we term as a m ,

By Mr. Davis:

r  har  r ything *° d° with * *  !«><i
A ■ 1 deliVered the ab- d

A díi y0U Say h0W much she couW carry?
• t ’ was UP to the captain. There was
I  iT T k right’ there was flTe different hatches 

on that barge Severn. The captain would direct
e to put so much scrap in hatch No. 1 which 

was Started; when he got a sufficient amount There 
he would move me to the next hatch and I  on

er hWeh: Do u T d fn her !° * *  ^  -  wanted
ing her T h ,“ e S‘°P and 1 *°PP*  load-

30 speaking threT^ °aded not one b«t, practically
Q Mr M  °r  hlmdred bar3es in «me. y .  Mr McKeever says that when you quit or
l ln ®arch’ 1916> they discovered that you had 

neglected to look after the machinery of thfs nlant
!fl° that the niachinery was in a serious condUffin 
WhatnL qmte 311 °UtIay °f m°ney to tmt it in shape’
o T t t r twsr br that? a - in  mye last twenty-five or thirty vpato  ̂
ence with the fish fac to r business I don’t think 
McKeever’s plant was damaged one cent I„ my40
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judgment the machinery in that plant, that I can 
go there and run it for the next ten years with­
out any repairs. It is the best plant that I ever 
saw in my life. It is as good machinery as money 
can buy.

Q. The question is, the very best kind of machin- 
ery will be rendered valueless unless it is looked 
after; isn’t that so? A. If this machinery took 
any damage it done it the summer of 1915, when 
I was away from the plant. If I am allowed to 
go on and explain-----

Q. Yes. A. The chief engineer, Yal, who testi­
fied here yesterday, told me-----

(Objected to.)
v, 20Q. Was he in charge of it in 1915? A. No, he 

was not.
Q. Was he in charge of it in 1915? A. He was 

not. This man was on the payroll up to the 25th 
of July, when he was watchman.

Mr. Davis: But I am saying that there 
was testimony in this case to show that this 
man Val was in charge of this machinery.

Mr. Horner: You heard Val and what he
..  HOsaid.
The Court: He can’t testify w hat he said, 

can he?
Mr. Davis: I am explaining that the 

machinery in 1915 was not taken care of 
aMd that Val was this man’s servant in 
charge of the machinery there.

The Court: Let’s see howT far we can go 
with that. What do you want to show about 
Val? 40
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The Witness: Val, the chief engineer, told 
me-----

By the Court:
Q. Who is that, the man that was on the stand 

.yesterday? A. Yes, the old gentleman, the German 
fellow, who was chief engineer of the plant.

Q. According to your statement you say he was 
chief engineer? They say he was only an ordinary 
engineer? A. Yes, sir.

Q. Well, go ahead? A. And at different times 
when we came into the factory in the summer of 
1915, Val told me that-----

Mr. Horner: That is what I object to, 
2q what Val told him.

The Court: Well, I don’t know whether 
that would bind anybody.

Mr. Davis: It is not for the purpose of 
binding this gentleman, but it is for the pur­
pose of explaining the situation.

The Court: Well, it hasn’t any probative 
force at all.

Mr. Davis: It certainly does have proba­
tive force if it is an admission of the chief 

gQ engineer that he neglected it,

Qi. You got information of what kind, without 
giving what the conversation was? You got in­
formation and what information? A. This chief 
engineer told me that he wouldn’t do anything to 
the factory if McKeever Brothers didn’t send him 
some money. Can I go on?

By Mr. Davis:
Q. Go ahead if you want to. A. And he told me40
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to tell MeKeever Brothers if they didn’t send him 
some money for something to eat to1 stay on the 
island that he would leave the plant.

Q. Did you take that message to MeKeever 
Brothers? A. I delivered that message to MeKeever 
Brothers at Brooklyn. 10

Q. To whom did you make that statement? A.
To S. W. and E. J. MeKeever, in their Brooklyn 
Baseball Club offiee. Mr. E. J. MeKeever made 
the remark, he says, “That is the kind of a man 
he is, after we have had him for twenty years.”

Q. Now Captain, in 1914 what did you do if 
anything with respect to putting the machinery in 
shape? A. It was laid out just the same as previous 
years.

Q. Well, that don’t mean a thing to the judge. 20 
What did you do? He doesn’t know what happened 
in previous years. I want you to tell us what 
you did? A. The machinery was scraped and paint­
ed. We painted it with what we term metallic paint, 
a cheap grade of paint, and fish oil. Fish oil is sup­
posed to be a preparation, a great preventative of 
keeping iron from rusting.

Q. What did you do about these conveyors? A.
The outside conveyors was scraped and painted, 
and the inside conveyors wasn’t. I never did that 80 
until the last.

Q. What was done in regard to the cleaning there 
under them and things of that sort? A. We never 
did that.

Q. Was it necessary to do it? A. No, sir.
Q. Mr. MeKeever testified that the bearings, I 

think, which operated those conveyors, were work­
ing on the—I don’t remember his words—on the 
axles, that they hadn’t been oiled and taken care of.
A. It would be impossible for any conveyor to work 40
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on any axle in any conveyor there is in that plant. 
There isn’t a wheel of any conveyor in that plant 
that is under eighteen inches in diameter, and 
how could any conveyor wear on the axle of any 
shaft or bearing?

10
By the Court:

Q. Now, Captain, they sav that you neglected 
your business there in winter time and that you 
were hired to stay there winter and summer, that 
you were supposed to be on the fish island all the 
time, excepting week ends, when you were permitted 
to visit your family at New Gretna. What do you 
say about that? A. S. W. McKeever told me in the 

2Q fall of 1915, after the plant was laid up, he says 
“After the product is shipped away and the plant is 
laid up you are not supposed to stay here all the 
time. You can go backwards and forth.”

By Mr. Horner:

Q. May I ask when he told you that? A. I don’t 
remember the date.

Q. You said the fall of 1915? A. I meant 1914. 
I made a mistake on that.
By Mr. Davis:

Q. Go ahead, Captain. Is there anything further 
you want to sav? A. No more that I want to.

By the Court:

Q. What about the boat Chippewa that was sunk? 
They say that you are responsible for the sinking 
of that boat? A. Mr. Souders reported to me in 
the fall of 1914 that the boat was leaking so bad 

40 that he couldn’t keep her afloat, and I put her in
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this creek where she would be safe. If she had 
filled up and sunk in the river where the water was 
deep, practically speaking, fifteen feet of water 
where she laid, she would have sunk out of sight.
I put her in the creek where she was safe and we 
kept the water out of her that winter, 1914. And 10 
the day that I reported to Mr. McKeever, on the 
27th day of May, 1915, up to that time, prior to that 
time she never had had any water in her.

By Mr. Davis :

Q, Was that the day that you met him in Phila­
delphia? A. The day the steamers were inspected 
we were standing back of the steamer McKeever 20 
Brothers. While I was away that summer on steam­
ers at Hicks’ Island the yacht Chippewa filled up 
with water.

Q. And in your opinion what was your business 
during that summer when you were away at Hicks’ 
Island? Did you have supervision of this boat dur­
ing that time? A. Mr. McKeever told me my duties 
was that I could go on any one steamer or on first 
one and then another, just to pass away the time.
I had nothing to do, nothing to look after prior to ^  
that. And when I met McKeever in Philadelphia 
the same summer, 1914, or 1915—if it is right last 
May a year ago—I asked Mr. McKeever—or Mr. 
McKeever told me that the boats was going to Hicks’ 
Island and they was not going to operate their plant 
at Crab Island; and I told Mr. McKeever I would 
like to have a statement and go off wages until such 
time as they needed me. He says, Ko, you go on 
the steamer, if you have nothing to do, and look 
after it, and you get your same pay at the rate of 40
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$200 a month” ; and he »ays, “You are just as sure 
of your money as we are standing here alive.”

Q. When you went to Crab Island the 27th of 
May what did you see-----

10 Mr. Horner: He has not said he was et
Crab Island on the 27th of May.

Q. Where was it then? A. We was on the steam­
ers at Bass River the 27th of May. That was the 
day the steamers were inspected, started to have the 
steamers inspected.

Q. Was the Chippewa near at hand at that time? 
A. Laid right on the port bow of the steamer Mc- 
Keever Brothers, practically speaking, about twenty 
feet from the port bow.

Mr. Horner: This is objected to as not re­
buttal.

The Court: I will allow it.

Q. What did you say to Mr. McKeever and what 
did he say to you with respect to this Chippewa? 
A. I told Mr. McKeever standing right there on the 
deck of this said steamer that I put this yacht Chip­
pewa in that creek where she would be safe to keep 
her from sinking. S. W. McKeever says to me, he 
says, “Is there any railway in Atlantic City where 
you can take that boat and have her overhauled?”
I says, “I think Stanley Van Sant has a railway 
there.” But he never gave me any orders any time 
to take that boat and have her overhauled.

By the Court:

Q. Now going back to the green garvey, Captain, 
40 Mr. McKeever says that you practically destroyed
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the green garvey by carrying oysters in her an 1 
other things, putting the boat to uses which were 
not incident to your employment? A. The first day 
that I landed-----

Q. Now, I want to know about that. I want to 
know whether that green garvey, when you got 
through with the green garvey, was rendered use­
less? A. To the best of my judgment, outside of the 
time that she was used, that she was not damaged 
one penny’s worth.

Q. What was her use? A. Wear and tear.
Q. What was it worth? What was the wear and 

tear and use? A. Age on a boat, every month or 
year counts to a low percentage. The life of one 
of those boats with proper care, will last twenty 
years, the hull. The life of a gas engine is owing 20 
to the work it has to do.

Q. He says this gas engine was absolutely played 
out when you got through with it. A. The gas en­
gine of the green garvey?

Q. Yes. A. The gas engine of the green garvey 
was absolutely in as good running order as it ever 
was in the world.

Q. When you got through with it? A. Yes. The 
day that I lost the wheel and shaft, I never used 
her afterwardsT The boat was used afterwards. 30 
Captain Valiant, the gentleman that testified here 
yesterday, and two other gentlemen came from the 
factory wTith this same boat. In the meantime, 
after I took her to the factory, some employees of 
Mr. McKeever’s put a left handed wheel on this 
engine and they ran her backwards; and they made 
this successful trip with this engine from the fac­
tory, from New Gretna, and back again, running 
her backwards.

40
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By Mr. Davis:

Q. You mean by a left hand wheel a wheel that 
turns the other way? A. The other way, running 
the engine backwards.

Q. They reversed the engine? A. Yes.

By the Court:

Q. What do you say the rent for such a boat 
would be, $1.50 a day? A. Practically speaking 
that.

Q. $1.50 a day? A. As a rule they hire them for 
that.

Q. How many days did you have use for this 
20 boat? A. In my own employ?

Q. Yes. A. Practically speaking about two 
months.

Q. About sixty days? A. Yes, sir.

By Mr. Davis:

Q. Now, Mr. Loveland, was there any arrange­
ment between you and the McKeever Brothers with 
respect to the use of this boat? A. The first day 

„0 that I landed at McKeever’s plant, about two 
o’clock in the afternoon, Mr. McKeever and I, this 
gentleman, looked the plant over and then I told 
him—:

Q. By the way, let me interrupt you right there. 
At that time was the other Mr. McKeever present? 
A. No, sir.

Q. Was he there that day at all? A. No, sir.
Q. When did he come? A. The third day.
Q. Now go ahead and tell us what was said be­

tween you and McKeever with respect to the use40
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of this green garvey. A. The first day that I 
landed at McKeever’s plant to look the plant over, 
we had supper. After supper Mr. McKeever told 
me to go home. He says, “You can have the boat 
and I will send a man up with you to run it.” I 
says, “No, I can run her myself,” and he says, “You fo 
are to have—we are to furnish you a boat and gaso­
line to go back and forth with.” That was the 
agreement.

Q. Was there anything at any time ever said by 
him about the use of this boat for your own per­
sonal use, individual use, outside of their business?
A. No.

By the Court:
20

Q. The oyster business? A. Never. I t  was the 
understanding between Mr. McKeever and I, S. W. 
McKeever and I, that I should have the privilege 
of looking after my oyster interests.

Q. When was that made? A. That was the win­
ter—I think it was the winter of 1912 that I en­
tered into the oyster business.

Q. Did he know that you had entered into the 
business? A. Yes, I told him the circumstances, 
after my father’s decease, I told him the circum- 3° 
stances, the oyster ground that my father left me 
in his will; I told him what I paid for it. And he 
told me I was perfectly welcome to look after my 
oyster business. I did it at such times it didn’t 
interfere with McKeever Brothers’ business.

By Mr. Davis:

Q. During the fishing season that McKeever

jg/ggi,
91
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Brothers conducted their business did you do any­
thing in the oyster business? A. No, sir.

Q. That is not the season of the year when you 
can bother with them, is it? A. No, sir; I never 

10 touched—

Mr. Horner: There is no question pend­
ing.

A. I never touched my own oyster lot no way un­
til after July 24, 1915, that I discharged my own 
self from McKeever Brothers.

Q. When were those two days that you spoke 
about? They were before that time, weren’t  they? 
A. Oh, that is unloading schooners, yes.

20
Cross-examination by Mr. Horner \

Q. You admit that you never cleaned the inside 
conveyors? A. The inside conveyors?

Q. Yes. A. Never did it in all my life in all the 
fish factories I was ever to.

Q. Then when this fellow Gaskill said you did 
he made a mistake, didn’t he?

Mr. Davis: I object. It is not proper to 
30 have him comment on the testimony of some-.

body else.
Q. Didn’t  Gaskill work for you on your oyster 

business? A. Yes, sir.
Q. While lie was on the McKeever payroll? A. 

No, sir.
Q. Never? A. No, sir.
Q. He worked for you? A. Yes.
Q. Works for you now? A. No, sir.

40 Plaintiff Rests.
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DEFENDANT’S TESTIMONY IN SUB- 
REBUTTAL.

Stephen  W. McK eever, recalled for defendant. 

Direct examination by Mr. Horner:

Q. Mr. McKeever, did Loveland ever offer to pay 
you for the use of your men which he had used in 
his oyster business? A. No, sir.

Q. Did he ever tell you that fall or state that he 
would do no more work for you until you furnished 
him with some money or some food or smething of 
the sort? A. No, sir.

Q. Did you ever tell him that he could take off 20 
the time that he wanted to attend to his oyster 
business? A. Never knew anything about it.

Cross-examination by Mr. Davis:
Q. You never knew anything about it? A. No, 

sir.
Q. Didn’t you testify yesterday that you know 

that his father had left a will by reason of which 
and by virtue of which he got an oysterbed? A. I 
recollect I did. •***

Q. Then you did know something about it? A. 
About what?

Q. About this oysterbed. A. That his father 
left him an oysterbed?

Q. Yes. A. Him and his brother, to be divided 
up between them, yes.

Q. You did know something about it? A. From 
what he said, that is all.

Both Sides Rest. 40
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Benjamin F. Loveland,
Plaintif-Respondent,

vs. At Law.

McK eever Bros., Inc., 
Defendants- Appellants.

Brief for Defendants-Appellants.
Plaintiff, Benjamin F. Loveland, sued defend­

ants, McKeever Brothers, for a sum of seven 
thousand and fifteen dollars and eighty-four cents 
($7,015.84) for wages alleged to be due for services 
rendered as superintendent of defendants’ factory 
at Crab Island, Tuckerton, New Jersey.

Defendant’s answer contained a general denial 
and in the answer and bill of particulars it was 
alleged:

(A) . That plaintiff, in consideration of a sum of 
$200.00 per month, agreed to devote his exclusive 
services to the care of defendants’ factory.

(B) . That plaintiff in violation of his agreement 
neglected his duties and embarked in the oystering 
business on his own account.

(C) . That he used in his oystering business a 
boat known as the Green Garvey which belonged 
to defendants’ factory and seriously damaged it.
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(D). That he took men away from the factory and 
put them working on his oyster beds without the 
knowledge of defendants and charged their full 
wages to defendants’ pay roll.

At the trial of the case defendants’ produced can­
celled vouchers showing the amounts paid to plaint­
iff and it was admitted that although the suit was 
for seven thousand and fifteen dollars and eighty- 
four cents ($7,015.84) the actual balance due plaint­
iff, if he should have a full recovery without de­
ductions, was two thousand five hundred and nine 
dollars and twenty-two cents ($2,509.22).

The case was tried before Judge Carrow without 
a jury on the 23d and 24th of November, 1916, and 
the Court on December 6th, 1916, filed a mem­
orandum of judgment as follows:

Carrow, J . :
J<I find that the plaintiff properly performed 

his contract and is entitled to recover his 
unpaid compensation less $90 for the 
use of the “Green Garvey” and $24 for 
use of defendant’s men.

“The amount which I find is due from de­
fendants to plaintiff is $2,395.82.”

POINT I.

The finding of the Court is defective as a matter
of law.

The effect of the finding is that a dishonest ser­
vant may recover the agreed price of his services 
less the amount which may be shown to have been 
stolen.
On no other theory can this finding be based.
W e  have been unable to find a case exactly in 

point in New Jersey, but we refer to the case of
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Sipley y. Stickney, having very similar facts and 
turning on the same legal propositions, found in 
(190 Mass., 43, 76 N. E., 226, 5 L. R. A. N. S., 469) 
holding that “ the wilful failure of a person in 
charge of a farm as manager for the owner to re­
turn to the owner an accurate statement of the ex­
penses incurred in running the farm is a bar to re­
covery by the manager for his services in running 
the farm, although the stipulation of the contract 
requiring him to return an accurate statement of 
his expenses is not of the essence of the contract.”

This case also holds that where a contractor com­
mits a wilful default and yet claims the contract 
price, he in effect claims the right to break his con­
tract.

It may be urged that the above case turns on the 
breach of an express contract, but honesty is an im­
plied term in every contract of employment (Peter­
son v. Mayer, 46 Minn., 468, 49 N. W., 245, 13 L. 
R. A., 72).

It has also been held in Hendersou vs. Hydraulic 
Works (9 Phila,, 100), that fidelity is a condition pre­
cedent whenever an agent seeks compensation from 
his principal.

The case of Peterson vs. Mayer, moreover, holds 
that “ to allow a dishonest servant to recover the 
value of his services, less the amount which may be 
shown to have been stolen, would neither subserve 
the ends of justice nor tend to promote common 
honesty

Intentional frauds practiced upon the employer 
have been held to preclude the right of the em­
ployee to recover compensation (Prescott vs. White, 
18 111. App., 322; Lilley vs. Elwin, 11 Q. B., 742; 
12 Jur., 623; 17 L. J. Q. B., 132; 63 E. C. L., 742 
and other cases cited in 26 Cyc., p. 1040).
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CONCLUSION.
McKeever Brothers, the defendants in this case, 

are men of many affairs. They own the Brooklyn 
National League Baseball Team and have other in­
terests which take up their time so that they, as 
the testimony shows, seldom visit Crab Island.
They left everything there in charge of the 

plaintiff as their trusted superintendent.
It is our contention that the superintendent, by 

his fraudulent conduct, forfeited his wages and 
that the finding of the Court below should be re­
versed.

Respectfully submitted,
GRIFFIN &  GRIFFIN, 
Attorneys of and Counsel with 

Defen dan ts- A ppellan ts.
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BRIEF F O R  PLAINTIFF.

The defendant is the owner of Crab Island, 
situated in Little Egg Harbor Bay, Ocean County, 
New Jersey, on which it has a plant for the render­
ing of menhaden fish, caught by them in the At­
lantic Ocean. The plant is an expensive one, being 
worth about $200,000. In the conduct of this busi­
ness, the defendant employed the plaintiff, Benjamin
F. Loveland, at a salary of $200 per nionth from the 
twenty-second day of July, 1911, until the twenty- 
fourth day of July, 1915, from July 24, 191.5, until 
March 31st, 1916, the plaintiff drew wages at the 
rate of $50 per month. Plaintiff ’s salary not having 
been paid,' suit was entered against the defendant 
for the entire amount of salary accruing to the plain­
tiff from the date of his employment until the date 
of his discharge, and, also, the plaintiff sued for 
certain moneys which he had expended on behalf of
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the defendant, at its request, such as the payment 
of taxes and the like.

The plaintiff sued for the whole amount of money 
accrued during the period of his employment, be­
cause he had no book account of the payments re­
ceived by him. After suit had been begun and before 
answer was filed, the defendant was represented by 
York & York, attorneys of New York City, and on 
August 28, 1916, they addressed the following letter 
to the attorney of the plaintiff:

“ August 28, 1916.
James Mercer Davis, Esq.,

301 Market St.,
Camden, N. J.

Benj. F. Loveland vs. McKeever Bros., Inc.
Dear Sir:—
In above matter we have examined into the facts 

regarding your client’s claim and find that Mr. 
Loveland does not credit McKeever Bros, with pay­
ments on account of salary made to him between 
July 22, 1911, and May 15th, 1914, the date of the 
first credit allowed our client in your complaint. In 
other words, from the beginning of Mr. Loveland’s 
employment to and including August 6, 1913, there 
was paid to your client the aggregate sum of $4,- 
600.00, as shown on the enclosed statement. These 
payments were all made by checks dated as thereon 
shown and we would appreciate it if you will consult 
with your client relative to same.

Enclosed please find statement of Mr. Loveland’s 
account as shown by McKeever Bros. ’ books. This 
account we do not believe can be disputed and we 
might state that same agrees with Mr. Loveland’s 
letter to Mr. Woods (McKeever Bros.’ manager) 
dated January 13th, 1916. Kindly advise us, so that
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we may take the matter up with our client with a 
view of settlement of all matters in dispute.

Thanking you for your courtesy,
Very truly yours,

Enc. York & York.
FNY/LGL”

The statement of account sued on attached to this 
letter showed that there had accrued to the plain­
tiff for salary and items of money paid on behalf of 
the defendant by the plaintiff the sum of $10,179.72. 
The defendant claimed credit for $7,763.88 “ balance 
due Mr. Loveland $2,415.84.”

On page 17 and following (state of the case) it 
was admitted in open Court that if liability attaches 
in the case the plaintiff is entitled to $2,415.84 unless 
Judge Horner shows a counter-claim. In other words, 
to use Judge Horner’s words “ If the claim is good 
in entirety, and if our (defendant) claim is no better 
than we now admit by reason of money payments 
made, then the plaintiff would be entitled to recover 
$2,415.84.” In other words, the defendant both in 
the communication of August 28, 1916, and in open 
court admitted that unless the defendant established 
its counter-claim or that the plaintiff’s claim should 
be reduced by reason of the defendant’s failure to 
perform or make disbursements or disbursements 
being unauthorized or unwarranted, then the plain­
tiff was entitled to recover $2,415.84. The defend­
ant, however, in its answer filed October 9, 1916, 
which is subsequent to the date of the admission by 
its attorneys under date of August 28, 1916, claim 
that the plaintiff neglected and refused to perform 
the services agreed upon; they claim credit for 
$7,600; they allege by counter-claim that the plain­
tiff used the employees of the defendant in his
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private business; that he used a boat of the defend­
ant in his private business and seriously injured her; 
that the plaintiff consumed the defendant’s gasoline; 
that the plaintiff so carelessly and negligently per­
formed his duties; that the defendant suffered dam­
ages by reason of the negligent performance by 
plaintiff of his duties. Considerable testimony was 
taken, over two hundred pages, before Judge Carrow 
sitting without a jury. At the close of the case 
Judge Carrow made the following finding of fact: 
“ I find that the plaintiff properly performed his con­
tract and is entitled to recover his unpaid compensa­
tion less $90.00 for the use of the “ Green Garvy” 
and $24.00 for the use of defendant’s men. The 
amount which I find is due from defendant to plain­
tiff is $2,395.82.

The defendant seeks to review the finding and 
judgment of the trial Court by reason of the fact, 
to use the astonishing language of the defendant’s 
counsel, ‘ * The effect of the finding is that a dis­
honest servant may recover the agreed price of his 
service less the amount which may be shown to have 
been stolen, on no other theory can this finding be 
based.”

ARGUMENT.

The findings of fact by the trial Court do not sup­
port the allegation of the defendant’s counsel.

1. In the first place there was abundance of testi­
mony from which the Court might have found, which 
it did, that the plaintiff had fully performed his con­
tract. There is no allegation in the défendant’s brief 
that there isn’t sufficient testimony for the Court to



5Brief for Plaintiff

have so found and the Court does find as a fact that 
the plaintiff properly performed his contract. In 
other words, all that he had agreed to do, all that was 
in the contract of employment to be observed and 
performed by the plaintiff had been observed and 
performed by him. There is no testimony in the case 
to support the allegation of the defendant’s brief 
that the plaintiff was dishonest, rather the Court 
finds as a fact that the plaintiff properly performed 
his contract. Neither is there anything in the testi­
mony to warrant the claim of the defendant that the 
plaintiff has stolen anything from the defendant.

The Court makes no such finding and the allowance 
that was claimed of the two items—is per­
fectly harmonious in the view of the Court, so 
that it seems to us that the .defendant’s argument is 
based wholly upon a n '^ S & a ^  state of facts, which 
the Court distinctly found to be untrue, and, of 
course, if the defendant’s premises are incorrect, his 
conclusions are likely also to be incorrect. The facts 
concerning the Green Garvy (uages 36 & 204) show 
that the defendant put at the disposal of the plain­
tiff a boat called the ‘‘Green Garvy” for use in going 
to and from the mainland to Crab Island, and to do 
general hack work with. The plaintiff testified (page 
205) that he was permitted by the defendant to 
look after his oyster business and in looking after 
his oyster business he used the Green Garvy. I t  ap­
pears that he had no specific permission from the. de­
fendant for the use of this Green Garvy for the plain­
tiff’s individual business, and that he had used it 
about sixty days. Plaintiff testified that the use 
of such a boat could be obtained for $1.50 per day 
and he conceded that there was due to the defend­
ant $90.00 for the use of its boat. Plaintiff, how­
ever, testified that looking over his personal oyster
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business did not interfere at all with the defendant’s 
business and the Court found that the plaintiff had 
properly performed his contract which excludes the 
idea, that the prosecution of the plaintiff’s personal 
business interfered with the defendant’s personal 
business. There also appears from the plaintiff’s 
testimony the fact that he had used on two occasions 
the men employed by the defendant, in unloading 
some boats loaded with some seed oysters, belonging 
to the plaintiff. It was not disputed that the value 
of the services rendered to the plaintiff by the de­
fendant ’s men was $24.00. The plaintiff testified 
that he had offered to pay this sum of money to the 
defendant, but that one of the officers of the defend­
ant company refused to accept it and said that he was 
welcome to the services, however, the plaintiff con­
ceded that the sum of $24 for the use of the men was 
due to the plaintiff and was willing that it should be 
deducted from the amount of the judgment. These 
are the plain unvarnished facts of the case. There 
is not a scintilla of testimony, nor a suspicion con­
tained in the testimony that the plaintiff was dis­
honest with the defendant, nor that their contract 
with the defendant was in any wise interfered with 
by the two items above mentioned, nor did the de­
fendant offer any testimony to that effect.

2. The authorities relied upon by the defendant 
have no application to the facts in this case and do 
not support the defendant’s contention. The chief 
authority relied upon is the case of Sipley vs. Stick- 
ney, 109 Mass. 43. That case held that the “ wilful 
failure of a person in charge of a farm as manager 
for the owner to return to the owner an accurate 
statement of the expenses incurred in running the 
farm is a bar to the manager for his services for
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running the farm, although the stipulation of the con­
tract required him to return an accurate statement 
of his expenses is not of the essence of the contract. ’ ’ 
The Court in that case cited certain cases as author­
ity for proposition there stated. An examination of 
the cases therein cited do not support the conclusions 
of the Court. The' cases therein cited are cases in 
which there was an entire contract and a material 
part of the contract had not been performed. The 
Court held in those cases where there is an entire con­
tract, failure of an essential part thereof prevented 
a recovery by the plaintiff. The case seems to hold 
that “ a wilful default in the performance of a stipu­
lation not material to the essence of the contract bars 
a recovery. ” ‘ ‘ If the failure to perform the express 
contract be intentional, it is such bad faith that he 
can recover nothing, ’ ’ and the whole case turns upon 
the question of the intentional failure to perform a 

X^^tract. The Court appearing to be of the opinion that 
if the plaintiff repudiates the binding effect of the 
contract upon him, he cannot be heard to ask the 
Court to make a contract binding upon the defend­
ant. The cases, however, cited by the Court in this 
opinion are cases that lay down the doctrine that 
when one has voluntarily failed to complete a piece 
of work to be done under a special contract for an 
entire sum he is without remedy. It comes to the 
question of an entire contract.

In the case, however, of Sampson vs. Somerset 
Iron Works, 6 Gray, 120, decided by the same Court, 
it was held under a written contract to perform for 
a fixed quarterly salary the duties of general agent 
of a manufacturing corporation one of which, speci­
fied in the contract, is to render monthly accounts 
of the funds in his hands, a failure so to render 
accounts would not defeat his right to recover his
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»alary while he remains their agent.' As to the 
attitude to make reports “ it was distinct and separ­
able from many other things to be done by him in 
his capacity as agent, and, therefore, cannot be re­
garded as a condition precedent. It was a stipu­
lation only upon the breach of which he was liable 
for damages for whatever injury was, in any way, 
caused to the defendants.” Reconciling these two 
decisions, it appears that the only ground for the 
Sipley decision was that the default was wilful.

In the present case, however, there is no wilful 
default on the part of the plaintiff to perform his 
contract. It isn’t claimed by the plaintiff that the 
use of the Green Garvy was a wilful default to his 
contract, nor was it claimed that the use of the de­
fendant ’s men, amounting to $24 was a wilful def ault 
of the plaintiff’s contract. The defendant seems to 
contend that it is evidence of the breach of good faith 
and yet there was sufficient testimony on which the 
Court could have found that the plaintiff used the 
Green Garvy and the defendant’s men with their con­
sent and acquiescence. But at any rate, the Court 
found as a fact that the plaintiff had properly per­
formed his contract, which negatives the ground 
upon which the two Massachusetts cases were deter­
mined, and, therefore, the Sipley case doesn’t meet 
the facts presented in the present, case.

A New York Court has determined that with 
them in Turner vs. Konwenhoven, 2 Northeastern, 
637, the plaintiff, a farm hand, sued to recover 
moneys due from him to the landlord on a contract 
for services rendered by the plaintiff. The principal 
question litigated was whether or not the plaintiff 
had retained and converted any of the moneys re­
ceived by him from the sale of the farm products for 
his own use and thus defrauded the defendant. Evi-
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denee was introduced upon the trial tending to show 
that the plaintiff had appropriated and embezzled 
some of the moneys received by him, belonging to 
his master, to his own use and it was claimed that 
the contract was an entire one and full performance 
of the same was a condition precedent to the recovery 
of any part of the servant’s wages. The Court held 
that as there was no charge of embezzlement or 
criminal appropriation, but a mere claim of failure 
to pay over money which might have been caused by 
mistake, plaintiff could recover his salary, less such 
damage as defendant could show. That is exactly 
what the Court did in this case. He allowed the 
plaintiff to recover for the proper performance of 
his contract and allowed the defendant to recoup 
such sum of money as was due to it by reason of the 
plaintiff’s use of the Green Garvy and the defend­
ant’s men.

California also approves this ruling. In Stone vs. 
Bancroft, 70 Pacific, 1017, affirmed 72 Pacific, 917, the 
Court, held “ Where, during the term of a contract 
of employment defendant prevented plaintiff from 
working under the contract, the fact that plaintiff 
devoted a small portion of the period to other work, 
which did not interfere with his efforts on defendr 
ant’s behalf under the contract, did not constitute 
a breach of contract by plaintiff, so as to preclude his 
recovery of salary accrued.” In Williams vs. Crane, 
116 Northwestern, 554, #53 Michigan, 89, the plain­
tiff became a tenant on defendant’s farm for a year 
under an agreement for a share of the crops. During 
the year, it was agreed that the relation of landlord 
and tenant should not exist and the tenant should 
work on the farm as an employe from the beginning 
of the tenancy. Plaintiff sued for the services 
rendered and defendant sought a credit for the



10 B r ie f  f o r  P la in tiff

money earned by the plaintiff working for third per­
sons during the existence of the relation of landlord 
and tenant. It did not appear that any loss occurred 
to defendant by plaintiff’s absence while working 
for others. ’ ’ Held, that the credit was properly re­
fused.

A number of cases have been cited by the defend­
ant which have no application at all to the facts in 
this case. The defendant argues from the theory that 
the evidence shows the plaintiff to have been dis­
honest in his dealings with the defendant. The de­
fendant has not pointed out a single word of testi­
mony which supports its conclusions. There is none 
to be found. There is not a single word of testimony 
in the case anywhere which would even hint to any 
dishonesty on the part of the plaintiff in his deal­
ings with the defendant. The cases, therefore, cited 
by the defendant have no application at all to the 
facts of this case. It is, therefore, useless for us 
further to comment on the cases cited by the defend­
ant’s brief.

In conclusion let me again call attention to the 
finding of the Court. 1 ‘ I find the plaintiff properly 
performed his contract.” This was the determin­
ation of a fact which was litigated between the par­
ties. If the plaintiff performed his contract, he is 
entitled to his compensation. The defendant’s claim 
that the plaintiff was dishonest in his relations with 
his master finds no support whatever from the testi­
mony, therefore, the argument of the defendant in 
this matter has no bearing on the case and the appeal 
should be dismissed.

All of which is Respectfully submitted,
JAMES MERCER DAVIS, 

A tto r n e y  an d  o f  C ou nsel w ith  
P la in tiff-R e sp o n d en t,


