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Bill of Complaint. 

( filed March 29, 1928.) 

I CHANCERY OF NE\V JERSEY . 

TO flIS HONOR ED\VIN ROBER'l, \V ALKER ) 

(~han ·ello1· of the State of N e" T Jersey: 

The Con1plainants, To,vnship of l\faple""ood, of 
th e County of Essex, State of N·ew Jersey, a 111unici-
pality duly created and existing under the la" "s of 
the Htate of Ne"" J e1·sey, and ,, rillian1 Paul Dick -
on of 37 Ilu1·net Street, of the san1e place, respect- 10 

fnllv sho" ": • 

1. Prior to the 5th day of April, 1926, Ed,vard T. 
Johnson and Hattie L. Johnson, his ",.ife, " "ere the 

in fee of the tract of land situate, lying and 
being in the said of Maple,vood, described 
n 

Beginn.ing at a point on the southerly line of 
Bu1·net Street, distant about 233 and 34/ l00ths 
feet southerly f1·0111 the intersection thereof 
" "ith the south,vesterly line of Maple Avenue; 
running thence along the aforesaid southerly 
line of Burnet Street south 62 degrees 54 min-
utes 30 second " "est 100 feet; thence south 27 
degree 5 n1inutes 30 seconds east 150 feet; 
thence parallel ,vith the aforesaid southerly 
line of Burnet Street north 62 degrees 54 min-
nteH ;{o second · east 155 and 4/ l00ths feet to 
land no,v or forn1erly of Anna M. Bright; 
thence along san1e north 57 degrees 14 minutes 
,Ye t 159 and 78/ l00ths feet to the place of be-. . g1nn1ng. 

:... On aid April 5th, 1926, said Ed,vard T. John-
on and Hattie r~. ~Johnson, hL " "ife, conveyed said 

ti·a ·t to the l\Iarlyn Realty Con1pany, a corporation 
of th ~tate of N e,v ~J Qf ,vhich defendant, l\fax 
niarg( Jli ,Yas then and no,v is President, by deed re-
10rded in the office of the R .gister of I~sse., .. County 
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Bill of Complaint. 

on April 29, 1926, in Book N 14 of Deeds, page 4, 
""hich deed a1nong other things contained the fol-
lo""ing: 

"Subject to existing restrictions if effective 
and Statutory and 111unicipal requirements re-
lating to land and buildings." 

3. At the tin1e of the execution and delivery of 
said deed, for a long time prior thereto and ever 
since, said To,Ynship had duly enacted and continu-
ously 1naintained an ordinance ""herein and ,vhere-
by said tract of land ,vas restricted to the erection 
thereon of single f an1ily residences only ; and said 
ordinance co111plied in all respects "'"ith the statutes 
thereto appertajning. 

4. On infot111ation and belief, that by inserting 
the provision in the deed quoted as aforesaid, said 
Ed,Yard T. Johnson and his ,Yife, Hattie L. John-
son as grantors and the Marlyn Realty Con1pany as 
grantee, expre sly intended to charge the land there-
in and herein above described, ,Yith said provision 
as binding the grantee, its successors and assigns 
""ith the obligation to erect thereon only such build-
ings or building as con1plied ,v-ith the To,v-nship 
ordinance aforesaid. 

5. On infor1nation and belief, that in pursuance 
of such express understanding and to assure that 
such provision ,vould not be cut off by foreclo. ure, 
the parties to the deed aforesaid caused to be in-
serted in the purchase 1noney n1ortgage given by 
said Marlyn Realty Con1pany as part of the con-
sideration therefor, precisely the san1e provision 
as that quoted above and inserted in the deed. 
Said 111ortgage ,yas executed and delivered sin1nl-
taneouslv ,v-ith the execution and deliverv of the . ' . 
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Bill of Co1nplaint. 

aid deed and ""as duly recorded in the office of the 
Register of Essex County. 

6. On or about April 29, 1926, said Marlyn Realty 
conveye 1 the sarne pre111ises to defendant, Max Mar-• 
goli it President, by deed recorded in the office of 
th e Register of E , ex County April 29, 1926, in 
IJool ... E 57 of Deed , page 420, and said Max Mar-
o·oli i no,v the O""ner of said pren1ises. 

7. In violation of the restriction aforesaid, de-
f en dan t ~fax l\fargoli has started to erect on said 
t1·aet of land a three-story apartn1ent for the use of 
27 fa1nilies, to occupy practically the entire plot . 

. Con1plainant Dickson o,vns in fee the pren1ises 
:37 llnrnet Street, l\Iaple" "ood, in1n1ediately opposite 
the t1·act of land aforesaid, and both he and the 
'I1o""nship of l\faple" ,,ood are beneficially intereste<l 
in the enforce1nent of the rest1·iction aforesaid and 
entitled to have its violation enjoined. 

n. Co1nplainants are ""ithout adequate ren1erly 
at la" "· 

,, ... your con1plainants p1·ay that this 
honorable Court L·sue its ,vrit of injunction~ enjoin-
ing and 1·e training said Max l\Iargolis and all 
others ,Y ho1n the 111a tters n1ay concern from in any 
,Yay viola ting the provisions of the 1·estriction afore-
aid anrl fron1 e1·ecting an apart1nent house on the 

tract of land af re aid; that defendant, l\fax Mar-
golL · he required to ans",,er the allegations of this 
J~ill of C1on1plaint, not, ho,vever, under oath, and to 
that end p1·ay that your Honor require the said ~fax 
1fargo1i and others ,vho111 it 111ay concern to o an-
'""e1· and ho,v cause at a tiil1e and place to be set 
hy y ur Honor, ,Yhy such "'Tit of injunction should 
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Bill of Go1nplaint. 

not issue and why complainants should not have 
such other or further relief or both as the Court may 
deem equitable and just. 

A. P. BACHMAN, 
Solicitor and of Counsel ,vith Complainant. 

STATE Oli, NEW JERSEY, l 
COUNTY OF ESSEX, 5 SS. : 

10 JOHN S. DE HART, JR., of full age, being duly 

20 

30 

sworn, on his oath deposes and says that he is 
Chairman of the Township Committee, governing 
body of the Township of Maplewood, one of the com-
plainants herein, that he has read the foregoing 
Bill of Complaint and knows the contents thereof; 
and that same is true to the best of his knowledge, 
information and belief. 

J. S. DE HART, JR. 

Subscribed and s,vorn to before me 
this 28th day of March, 1928. 

SAMUEL D. WILLIAMS, 
A Master in Chancery 

of New Jersey. 

\ 

( Proof of service on defendant omitted by stipu-
lation.) 
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Order to Show Cause. 

( filed March 29, 1928.) 

I CHANCERY OF NE\V JERSEY. 

Bet,Yeen: 

Tolv TSIIIP OF MAPLE,vooD and 
'' ILLIAl\I PAUL DICKSON) 

Con1 plainan ts, 

and 

l\fAX l\tfARGOLIS) 
Defendant. 

On Bill for 
Injunction. 

On reading and filing the Bill of Co1nplaint in the 
above tated cause and on motion of A. P. Bach1nan, 
olicitor and of counsel ,vith con1plainants, it is on 

t hi 29th day of March, 1926, ORDERED that defend-
ant fax l\fargolis sho,v cause before the Chancellor 
in his Cha1nbers in the Industrial Building, City 
of e" "ark, N. J., on the 3'd day of April, 1928, at 
ten o'clock in the forenoon or as soon as counsel can 
he heard, ,vhy said Max Margolis and all others 
\Yhon1 it may concern should not be enjoined fron1 
pro eeding ,vith the erection of an apai-tn1ent hou e 
on the pren1ises in Maple,vood, New J e1·sey, de-

·1·ibed in the Bill of Complaint, until the further 
order of thi Court, and ,vhy complainants should 
not have u ·h other or further relief as n1ay seen1 
equitable and ju 1 t. 

It i further ORDERED that said Max Margolis an-
\Yer the allegation of the Bill of Con1 plaint on 
u ·h return day. 

Servi e of a true copy of tliis order to show cause 
n ai 1 l\fax l\fargolis together ,vith a tr .ue copy of 

the Ilill of Con1plaint filed herein, on or before the 
2nd dav of April, 1928, shall be deemed sufficient 
ervi<·e · and n1ean,vhile and until the further order 

10 

20 
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Order to Show Cause. 

of this Court said Max Margolis and all others 
who1n it may concern are hereby enjoined and re--
strained from proceeding with the erection of the 
apartment house on the premises described in the 
Bill of Complaint aforesaid. 

Respectfully advised, 

E. R. WALKER, 
0. 

J Q ALONZO CHl"'RCII) V. 0.) 
A true copy. 

20 

30 

A. P. BACHl\IAN) 
Solicitor of Complainants. 

( Proof of service on defendant 01nitted by stipu-
lation.) 

Supplemental Verification of Bill. 

( filed April 4, 1928.) 

IN CHANCER ,Y OF NE,v JERSEY. 

TOWNSHIP OF MAPLEWOOD and 
,VILLIAl\1 PA UL DICKSON) 

Complainants, 

and 

MAX MARGOLIS) 
Defendant. 

STATE OF NEW JFRSEY) l 
COUNTY OE ESSEX, \ SS. : 

On Bill for 
Injunction. 

Deposition of 
verification by 
William Paul 

Dickson, of 
Original Bill 

WILLIAM PAUL DICKSON, of full age, being duly 
s,vorn on his oath deposes and says: 
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Sitpplen1erita.l l7erifica.tion of Bill. 

I a1n one of the co1nplainants in the above entitled 
cause and have read the Bill of Con1plaint filed here-
in true copv of ,vhich is hereto annexed, as verified 

' u 

by John S. DeHart, in behalf of the To,vnship of 
l\1aple,vood, and I know the contents thereof; and 
sa1ne is true to the best of n1y knowledge, informa-
tion and belief. 

In further verification of the matters alleged 
the1·ein I state, that the dates of deed of Johnson 
and " '"ife to Marlyn Realty Company, of the pur-
('hase 111oney n1ortgage of the Marlyn Realty Com-
pany to ~Johnson and ,vife, and the deed of Marlyn 
Realty Con1pany to defendant, Max Margolis, and 
those of the recording thereof, are matters of public 
record in the office of the Register of Essex County, 
f1·0111 " '"hich they have been taken; 

The coverage of the plot of ground thus conveyed 
and the ordin ,ance of the To" rnship of Maple,vood 
and its restriction to single fa1nily residences, are 
also 111atters of public record in the office of the 
('11erk of ~ro""'nship of Maple,vood, fro1n ,vhich they 
have been taken; 

The allegations on information and belief ,vith 
respect to the agree111ent bet,veen Ed,vard .T. John-
sou and his ,vif e, Hattie L. Johnson ,v hen they con-
veyed the said property and took back the purchase 
1non-ry 111ortgage aforesaid, ,vith respect to the 
111eaning and intent, expressly stated and agreed 
to at the ti111e, \Yere based on categorical statements 
to 1ne by both Ed " "ard T. Johnson and his said ,vif e, 
Hattie L. Johnson that the clause taken from the 
<1eed and 1nortgage and quoted in the original Bill 
of Co1uplaint, paragraph 2, was inserted therein for 
the pu1·pose of charging the land ,vith a covenant to 
ro1nply ""ith the ordinances of the To,vnship of Ma-
ple" '"OOd and not erect apart111ent houses thereon. 

10 

20 

30 
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S1tpplementa l Verification of Bill. 

I am the o,vner in fee of the premises kno"rn as 
37 Burnet Street, l\1aple,yood To,vnship, on ,vhich 
is erected a single family residence, occupied by my 
fan1ily and myself. The entire block whereon my 
said house is e1·ect d as ,Yell as the entire block 
" ,.herein defendant's tract of land is located, as de-
scribed in the Bill, are occupied by private re i-
dences, said tract being flanked by such, and 111:r 
o,vn house is imn1ediately . opposite said tract, so 

10 that the erection of an apartment house on such 
tract \Yould, besides violating the covenant 111en-
tioned, be offensive to the entire neighborhood. 

Defendant is the record o,vner of the tract of land 
on ,vhich he seeks to erect an apart1nent house and 
has started excavation for that purpo e. The cle-
sci-iption of said tract of land given in the original 
Bill is taken f1·om the public record of same. 

Complainants are without adequate re111edy at 
la" r and therefore pray that defendant be enjoined 

20 as pra~ .. ed for in the Bill of Complaint. 

WILLIAM PAUL DICKSON. 

Subscribed and s" .. orn to before n1e 
this 3d day of April, 192R. 

RICHARD H. THIELE) 

A Master in Chancery of Ne,v Jersey. 

( Proof of service on Messrs. Ho"Te & Davis, April 4, 
1928, 0111itted by stipulation.) 
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Notice of Motion to Dismiss Bill. 

( filed March 30, 1928.) 

IN CHANCERY OF NEW JERSEY. 

Bet,veen: 

To,vNSI--IIP OF MAPLEWOOD and 
,VILLIAl\1 PAUL DICKSON_, 

Complainants, 

and 

MAX MARGOLIS_, 

Defendant. 

To A. P. BACHMAN_, 
Solicitor of Complainant. 

Notice of 
Motion. 10 

TAKE NOTICE that on Tuesday, the third day of 
April, 1928, at ten o'clock in the forenoon or as soon 20 
thereafter as counsel can be heard at Chancery 
Chan1bers in the Industrial Building, Broad Street, 
Ne,vark, ,ve shall apply to the Chancellor or such 
-\,..ice Chancellor as shall be sitting to hear motions, 
for an order dismissing the bill of complaint filed 
in the above entitled cause on the follo,ving 
grounds: 

1. That the said bill of con1plaint sets up no 
g·rounds for equitable relief. 

2. That the said cause of action is res adjudicata. 

HOWE & DA VIS, 
Solicitors for Defendant. 

( Proof of service on1itted by· stipulation.) 

30 
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Affidavit of Absalom P. Bachman, 
Verified April 3, 1928. 

( filed April 3, 192 . ) 

IN CHA CERY OF E1\T JERSE1T. 

'ro,vNSIIIP o~.., MAPLE"\VOOD and 
WILLIAl\I PAUL DICKSO ) 

10 Complainants, 
On Bill for 
Injunction. 

and Affidavit. 

MAX MARGOLIS~ 
/ 

Defendant. 

l 
Co TTY OP Es Ex ) 5 ss.: 

ABSALOl\f P. BACI-Il\1A T) of full age, being dul~ .. 

20 s""orn on his oath deposes and says: 

30 

I have read the notice of 111otion of defendant 
he1·ein to dis111iss the Bill of Complaint on the 
g1·ounds ( 1) that sa111e sets up no g1·ounds for eqnit-
a ble relief and ( 2) that the said ca use of action i 
1·es adj udica ta. 

The fi1·st ground being a 1natter ?f argun1ent, I 
n1eet same by brief separately filed herein. 

The econd ground being necessarily connected 
,vith facts ""hich 1nust be presented to the Court, I 
,vill state : 

Max Margolis con1mencecl a mandamus proceed-
ing in the N "" Je1·sey Supren1e Court to con1pe] 
the To,vnship of Maple,vood to issue a permit which 
had been denied hi111 by the Building Inspector for 
the erection of an apartn1ent house on the pren1L .. CR 
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Affidavit of Absalom P. Bachnian. 

described in the present Bill of Con1plaint, Man-
dan1us sought by defendant and before it was de-
cided counsel sought to have the agreed state of 
facts a1nended by adding the deed and mortgage 
descriptions, ,vhich necessarily included the matter 
no,v argued as being a restriction on the use of the 
land. 

The Supren1e Cou1·t, ,vhile stating that it did not 
believe it could consider restrictions, allo""ed me 
to appear as An1icus Curiae and file a brief; but in 
135 Atl. 662, it denied consideration of restrictions 
on the authority of the Pun10 case. 

The Chancery action ,vas con1menced for the sole 
purpose of going through to the United States. Su-
pre111e Court in equity so as to come in u;nder Vil-
lage of Euclid v. An1bler Realty Co. 47 Supren1e 
Court Reporter, 114, and although the Bill referred 
to the inclusion of the staten1ent in deed and pur-
C'hase 111oney 111ortgage of the expression no,Y urged 
as a private restriction, quoted in the Bill of Com-
plaint in the case at bar, it ""as not presented at 
any ti1ne as ground for relief to the Township of 
1Iaple,vood, except that it ,vas 111entioned in the 
briefs as indicating that Max Margolis ,vas thus 
1nade a,vare that there ,vas a zoning ordinance. 

In neither of the t,vo cases referred to ,vas there 
any i isue except the 111atter of the zoning ordinance, 
,.,.ice Chancellor Backes in his opinion ( 136 Atl. 
107) does not mention it. 

The Court of Error and Appeals in affirming the 
appeals taken in each case, 1nade no mention what-
ever of restrictions. 

The case at bar is. solely based on the clause in 
deed and deed ,vhich passed bet,veen the parties, 
under an expressed intention that it bound the 

10 

20 

30 
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Affida vit of Absaloni P. Bachman. 

land to the erection only of such building or build -
ings as the ordinances of the To,vnship allo,ved, 
and there are t" ... o co1nplainants, the Township and 
a taxpaying neighbor-the latter by no in1plicat ion 
,vhatever being a party to other litigation. 

As defendant, Max Margolis, was and is Presi-
dent of the ~Iarlyn Realty Con1pany, the grantee of 
the deed and the 111ortgagor of the mortgage, "Then 
same passed, there is not even constructive notice; 
it is actual and binding upon hin1. 

The n1otion to dis1niss should be denied ,vith 
costs. 

A. P. BACH~iAN . 

Subscribed and s,vorn to before me 
this 3a day of April, 1928. 

J. GLENN ANDER ON) 

A Master in Chancery of Ne" r Jersey. 

(Proof of service on Messrs. Ho,ve & Davis April 
3 1928, on1itted by stipulation.) 
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Affidavit of Edward T. Johnson, 
Verified April 5, 1928. 

( filed April 5, 1928.) 

IN CHANCERY OF NEVV JERSEY. 

Betw'een 

TOSVNSHIP OF MAPLEWOOD) et al., 
Complainants, 

and 

1fAX MARGOLIS) 

Defendant. 

S'rATE OP NEW JERSEY_, l 
) ss. : 

On Bill for 
Injunction. 
Affidavits. 

ED\VARD T. JOHNSON) of full age, being duly s,vorn 
according to law on his oath deposes and says: 

1. I am one of the grantors in the deed dated Ap-
1·il 8th, 1926, 111ade by 111yself and my ,vife, Hattie 
L. Johnson, to the Marlyn R'ealty Corporation, a 
rorporation of the State of Ne,v Jersey, for prem-
ises on the south side of Burnet Street in the To,Yn-
ship of Maple,vood. 

2. The said deed contains the follo1ving pro-
v1s1O11: 

10 

20 

"Subject to existing restrictions if effective 
and Statutory and municipal requirements re- 30 
lating to land and buildings." 

3. In inserting the said provision, it ,vas not the 
intention of n1yself and 111y ,Yife to i1npose any re- . 
striction upon the said premises but ,vas 1nade as a 
p1·otection to ourselves in case the court should 



10 
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Affida .vit of Edward T. Johnson. 

construe a zoning ordinance as an encumbrance 
against property. We did not ,vant to be respon-
sible on the ,varranty in the deed in case it ,vas held 
that a zoning ordinance ,vas an encu1nbranee. 

EDWARD T. JOHNSON. 

Subscribed and s,vorn to this 
5th day of Aptil, 1928, before 111e, 

J. CHAS. 0 BRIEN) 
A Notary Public of New Jersey. 

( Duly served on co1nplainants' solicitor April G, 
1928.) 

Affidavit of J. Charles O'Brien, 
Verified April 4, 1928. 

( filed April 5, 1928.) 

~o STA~rE 01!' NE\V JERSEY) ( 
C0UN'IY Ol! ESSEX) ) SS. : 

J. CHARLES O'BRIEN) of full age, being duly s,vorn 
according to Ia,v on his oath, deposes and says: 

I. I a1n a real estate agent of the State of Ne"'" 
Jersey and have been engaged in the real estate busi-
ness for years. I negotiated the sale bet,Yeen Ed-
,varcl T. Johnson and Hattie L. Johnson, his "'"if e, to 
the Marlyn Realty Co111pany, for premises on the 

JO south side of Burnet Street,., in the To,vnship of ~fa-
ple,vood, the title for ,Yhich closed on April 8th, 
1926, and I am a \Yitne s on the deed and took the 
ackno,vledgement to said deed. The said deed con-
tains the f ollo,ving provision :-

Subject to existing restrictions if effective 
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Affidavit of J. Charles O)Brien. 

and Statutory and municipal requirements re-
lating to land and buildings." 

2. I kno" r from the conversation I had with Mr. 
and ~1rs. Johnson at the time the said deed was ex-
ecuted that it ,vas not their intention to impose re-
strictions on the said land but the said provision 
,Yas inserted as a protection in case it should be 
held by the courts that a zoning ordinance was an 
encumbrance against real estate, which would make 10 
the1n liable on their warranty in the deed. 

J. CHAS. O'BRIEN. 

Subscribed and s,vorn to this 4th day 
day of April, 1928, before n1e. 

Enw ARD V. O'BRIEN) 

A Notary Public of New Jersey. 
, 

( Duly served on complainants' solicitor, April 6, 
1928. 20 

30 
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Affidavit of Edward L. Davis, Verified 
April 2, 1928. 

( filed April 5, 1928.) 

IN CHANCER .Y OF NE"T JERREY. 

Bet,Yeen: 

TOWNSI-IIP OF MAPLEWOOD) et al., 
Complainants, 

and 

MAX MARGOLIS) 
Defendant. 

STATE OF NE,v JERSEY) l 
CouNTY 0:(1.., Es~ Ex, ) s~. : 

On Bill for 
Injunction. 
Affidavit. 

EDWARD L. DAVIS) of full age, being duly S""'orn 
20 acco1·ding to la,v on his oath deposes and says: 

1. I am a n1ember of the la,v firm of Ho,Ye & Davis 
and a counsellor at la,v of the State of Ne,v Jersey . ._, 

I have represented Max Margolis for the past t,Yo 
years. On March 3rd, 1927, the Township of Maple-
,vood filed a bill of co111plaint in the Court of Chan-
cery of N e,v Jersey, ,v-hich bill of complaint s-et up, 
among other things, the f ollo,v"ing facts :-

"4. On or about April 5th, 1926, the Marlyn Real-
30 ty Company, a corporation of the State of ·Ne,v Jer-

sey, of \\"hich defendant, Max Margolis, ,vas Pres-
ident, acquired said vacant tract by deed of Ed" rard 
T. John on and Hattie L., his wife, recorded in the 
office of the Register of the County of Essex, April 
29, 1926, in Book N 74 of Deeds, page 4, ,vhich deed 
contained among other things the follo,ving: 

'Subject to existing restrictions if effective 
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Affidavit of Edward L, Davis. 

and Statutory and municipal requirements re-
lating to land and buildings.' 

and as part consideration thereof executed and de-
livered to said Johnson and wife a mortgage cover-
ing said premises, containing the same precise 
,vords, in both instances following the description of 
the property in said instruments." The said bill of 
complaint asked for an injunction against the said 
]Llax Margolis. 

2. On April 6th, 1927, a decree dismissing the said 
bill of complaint was filed. 

3. An appeal was taken from the said decree of 
dis1nissal to the Court of Errors and Appeals of 
Ne" r Jersey, which resulted in an order of affirn1a-
tion of the said decree of dismissal, an opinion of 
affirmance having been rendered on October 18, 
1927. 

10 

4. Thereafter, application ,vas 111ade to the Uni- oo /.', 
ted States Supreme Court for a writ of certiorari re-
n1oving the said proceedings to the Federal Court 
but said ,vrit of certiorari ,vas refused. 

ED,V ARD L. DA VIS. 

Subscribed and s,vorn to before rr1e 
this 2nd day of April, 1928. 

vVM HowE DA visJ 
A Notary Public of New Jersey. 

( Duly served on complainants' solicitor April 6, 
1928.) 

30 
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Answering Affidavit of Absalom P. 
Bachman, Verified April 9, 1928. 

( filed April 9, 1928.) 

I CHANCERY OF NE,,T JERSEY. 

To,vNSIIIP OF MAPLE,VOOD) et al., 
Con1plainant, 

10 and 

MAX MARGOLIS) 
Defendant. 

S'rATE or;i NE,v JERSEY) l 
Cor· TY OE' SEX) ) RR. : 

On Bill for 
Injunction. 
Affidavit. 

ABSALO::.\I P. BACH~fAN) of full age, being duly 
s,vorn on his oath deposes and says: 

20 I have read copies. of affidavits sent me herejn 
by defendants counsel, Ho,ye & Davis, verified as 
follows: by Ed,vard L. Davis on April 2nd, 1928, be-
fore a Notary Public, by J. Chas O'Brien on April 
4th, 1928, before a Notary Public and by Ed"\\'"ard T. 
Johnson, before the last nan1ed affiant, J. Charles 
O'Brien as Notary Public, and ans"'"ering sa1ne ,vill 
state: 

Mr. Davis's clain1 that the cause of action herein 
is res adjudicata is met by Vice Chancellor Backes' 

JO opinion in the forn1er Chancery case (page 12, State 
of Case herewith) saying:- "Counsel said on the 
argun1ent, that the bill ,vas intended to carry the 
zoning question to the Court of Appeals on the equi-
ty side, presumably, becau 1e favorable results have 
not been reached on the la,v side" etc. and the lear-
ned Vice Chancello1· bases his decision on the cases 
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. 

of State (Ignaciunas) v. Nutley, 99 N. J. L. 389 and 
Jersey Land Co. v. Scott, 100 N. J. L. 45, follo""ing 
the n1axin1 that equity follo,vs the la,v. Not a single 
""Ord is said about restrictive covenants and our 
brief before the Court of Errors and Appeals spe-
cifically disavo,ved bringing up the question of re-
strictive covenants, our quotation in the Bill to 
""hich ~fr. Davis refers being to charge defendant 
,vith notice of the eJJistence of an ordinance. 

Mr. O'Brien's affidavit has no probative force 
and ""hen it is seen that Mr. Johnson's affidavit is 
verified the day after that of Mr. O'Brien and before 
the latter as a Notary Public, the use of legal phra-
ses in the Johnson affidavit stamps it as having~ ar-
gued into Mr. Johnson by Mr. O'Brien. 

But Mr. Johnson's position is very pitiful, as he 
stated to me on the morning of April 3rd, 1928, that 
of course the ,vords 

"Subject to existing restrictions, if effective 
and Statutory and municipal requirements re-
lating to land and buildings." 

"'"ere put in the deed to Marlyn Realty Company 
and the latter's n1ortgage to Mr. Johnson and his 
""ife, to make sure that no apartn1ents ,vould be put 
upon the plot; that this was done because he wished 
to protect the neighbors and especially Mr. Scho-
field, ""hose house abuts the Margolis tract on the 
south; but ""hen I subn1itted an affidavit for him to 
sign, he said he didn't ,vant to do anything to endnn-
ger his 111ottgage on the plot and he ,vould not 1nake 
the affidavit on that account. He added, ho""ever, 
that he ,vould take advice of counsel and let 1ne 
kno,v. On the 4th of April, 1928, I received a letter 
fro1n Mr. Johnson returning the proposed affidavit 
,vith these ,vords: 

10 

20 

30 
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Ansu;ering Affida ,vit of Absalorn P. Bachman. 

"Considering the advisability of signing the 
enclosed document, I sought counsel on this 
matter as suggested, and was advised not to 
sign, on practically the same grounds as stated 
to you this n1orning. I therefore return the 
papers herewith." 

I annex this letter and it ,Yill be noted that the 
Johnsons had for1nerly lived at 36 Burnet Street, 
Maple,Yood, directly across from the hon1e of the 
co111plainant, Dickson, 37 Burnet Street, Maple-
,yood. 

But the saddest thing is that ,vhen I vvas retained. 
to go to the Supre111e Court in the 1nanda111us pro-
ceedings ( State of Case here,Yith) I represented the 
neighbors on Burnet Street and Mr. and Mrs. John-
son, Mr. Johnson having definitely ordered me to do 
that. If 111y o,Yn sta ten1en t " rere the sole basis for 
this it might be embarra\ing to counsel, but I file 

" here,Yith copy of n1y brief as Amicus Curiae in the 
Supren1e Court proceeding, copy of which Messrs. 
Ho,ve & Davis have had since I filed the brief in 
Court, ( October, 1926, term, State of Case page 26). 
I personally sent copies to their office in Orange. 

My application to have 111y clients n1ade parties 
to the mandan1us proceeding (,vhich included Mr. 
and Mrs. tJ obnson) is referred to in the Supren1e 
Court opinion ( page 28, State of Case). 

·Aside from the infirmity of being s,vorn to be-
fore one not an officer of this Court and of Mr. 
J ohns.on's affidavit being taken before J. Charles 
O'Brien, the affiant of another affidavit connected 
,Yith it in the proceeding, it is seen that none of the 
affidavits deny the staten1ents of ,villian1 Paul .., 

Dickson in his supporting verification, a copy of 
,Yhich counsel for defendant acknowledge receiving 
in the last part of their brief, ,v-ith l'espect to pre-

" 
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rise staten1ents of fact alleged to have been made 
to Mr. Dickson by both Mr. and Mrs. Johnson. 

-Cnder the circumstances, ,yhen the entire neigh-
borhood of defendant's plot for the entire length of 
I~urnet Street, is covered by the Township ordi-
nance rest1·icting sa1ne to the erection of single fa-
1nily residences, con1plainants have made out a good 
cause of action bv their Bill and sho" rn that the 

C, 

quoted part in deed of Johnson and mortgage of 
~farlyn Realty Co1npany, is a restrictive covenant 
running ,Yith the land and fully intended so to be. 

A. P. BACHMAN. 

Subscribed and s,vorn to befo1·e n1e 
this 9th day of April, 1928. 

FRANK B. COLTON_, 

A Master . in Chancery of New Jersey. 
( Duly served on Messr. Howe & Davis, April 10th, 

10 

1928.) 20 

Exhibits Annexed to Bachman Affidavit 

En,v ·ARD T. JOI-INSONJ 

47 Jefferson Avenue, 
BG Burnet Street, 
Maple,vood, N. J. 

April 3d, 1928. 
Mr. A. P. Bachman; 
50 Pierson Road, Maple,vood, N. J. 

Dear Sir:-

Considering the advisability of signing 
the enclosed document, I sought counsel on this 
matter as suggested, and "ras advised not to sign, 

30 
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on practically the san1e grounds as stated to you 
this 111orning. I therefore return the papers here-
,Yith. 

Yours truly, 

EDWARD T. JOHNSON. 

IN CHANCERY OF NEvV JERSEY. 

Bet\veen: 

TO\VNSHIP OF MAPLEWOOD and 
,,rILLIA~I PAUL DICKSON) 

Con1 plainan ts, 

and 

MAX MARGOLIS) 
Defendant. 

STATE OF NE\V JERSEY, l 
COUNTY OF ESSEX) 5 SS.: 

EDvVARD T. JOHNSON) of full age being duly s-w-orn 
on his oath deposes and says: 

On April 5th, 1926 111y vrife, Hattie L. Johnson 
and I conveyed to the Marlyn Realty Con1pany the 
vacant lot on Burnet Street, Maplewood, 100 feet 
front by about 150 feet deep, and the reason ,ve put 

BO into the deed and the purchase money 111ortgage 
that "'"e took back, the "\\1ords: "subject to existing 
restrictions, if effective and Statutory and 111unici-
pal requiren1ents relating to land and buildings" 
""as that it ,vas agreed by Mr. Margolis, the Presi-
dent of the Marlyn Realty Con1pany and us that 
nothing should be put up on the lot except such 
buildings as ,vere pern1itted by the zoning ordi-
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nance of the To,vnship of Maplewood and "Te 
thought "Te had covered that in making the deed 
and 1nortgage read as it did. 

Subscribed and s"Torn to before 1ne 
this day of April, 1928. 

EXTRACTS FROM BRIEF OF A. P. BACHMAN 
AS A::\lICl 1S CURIAE FILED IN l\IANDAl\IUS PROCEEDING 

QI; MARGOLIS) RELAT0R VS. MAPLE"\VO0DJ OCTOBER) 

1926, TERl\I) N. J. SUPRE::\IE COl JRT. 

ANNEXED TO BACHl\IAN A:IsFIDAVIT. 

"The ,vriter came into this proceeding through 
the property holders resident on Burnet Rtreet, Ma-
ple Avenue, Pierson Road and Salter Place, l\1a-
p1e"rood, o,vners of single fan1ily re idences, join-
ing first in opposing relator's application to the 
To,vnship Con1111i_ttee of Maple,vood for a chang() in 
zoning at a nu1nber of public hearings before that 
Co1nn1i ttee. '' 

"An1ong those represented by the ,vriter a1·e the 
o,vners of pren1ises in1111ediately abutting the pre-
n1ises of relator and Ed,vard T. Johnson and Hat-
tie L. his ,vife, \Yho are the grantors of relator,s 
pren1ises to the l\farlyn Realty Con1pany anc1 the 
n1ortgagees of the latter's n1ortgage given for p11r-
thase n1oney, both the deerl and the 111ortgage con-
tain the follo,ving: 

"Subject to existing restrictions, if effective 

10 

and Statutory and municipal requiren1ents re- 30 
lating to land and buildings." 

"As the grantors of the Johnson deed to l\ifa1·-
lyn Realty Co. and the mortgagees of the purchase 
111 ney n1ortgage there given, are represented here 
through the "Triter, together ,vith the abutting pro-
pe1·ty o,vners, the situation is precisely presented 
* * *" 
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"Mortgage of Marlyn Realty Co. (by Max Mar-
golis, President) to Edward T. Johnson and Hat-
tie L. his ,vife * * * 
(Ma ./· Margolis, President, is the sa111e individual 

the rel a tor) " 

Conclusions of Vice-Chancellor. 

( filed April 16, 1928.) 

IN CHA CERY OF NE,V JERREY. 

To,v OP l\1APLE"\VOOD) et. al., 
Co111plainants, 

and 

l\1AX l\1ARGOLISJ 
Defendant. 

A. P. BAOfil\IAN) for co111 plainan ts, 
Ho,vE & DAVIS) for defendant. 

CHlTROII) V. C. 

OPI ION. 

Thi is a suit bro11ght to secure an injunction 
against the defendant fron1 proceeding ,vith the 
erection of an apartn1ent house in l\Iaple,yood. The 
theory is that the construction of such a building 
""ould violate a restriction ,Yhich reads as follo""S: 
"Subject to existing 1·estrictions, if effective and 
statutory and 1nunicipal r-equirements relating to 
land and buildings." 

'FIR T. The bill alleges on information and be-
lief "that the grantors ly intended to charge 
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the land herein and therein above described with 
aid p1·ovision as binding the grantee, its successors 

and assigns ""ith the obligation to erect thereon only 
sn('h buildings or building as con1plied ,vith the 

hip ordinances afore aid." Affidavits are pre-
sen tecl f ro111 the p1·evious o,vner and the real estate 
hroke1· ""ho sold the property specifically denying 
t hi . The1·ef ore, no preli111inary injunction can is-
sue. 

"\Te Olde Staten Island Dyers, etc. v. Batrett Ne- 10 
phe""s, etc. 98 Ne,v ~Jersey Equity, 702. 

SECOND. In !{ocher & Trier's Ne"r Jersey Chan-
ee1·y practice, page 1141, section 1590, it is stated; 
".AJ1egation of fact on inforn1ation and belief ,vith-
ont giving the source of the infor1nation and the 
grounds of the belief and ,vithout the affidavit of . 
any pe1·son having actual kno""leclge of the facts 
ai-e ordina1·ily insufficient ""hether contained in the 
bill ot in the affidavits." 

TIIIRD. No privity of contract is sho"rn between 
(·0111plainant and defendant. The only allegation 
sho,Yinp; the connection of Dickson ,vith the situa-
tion is paragraph 8 which states, "Complai~ant 
Dickson o,vn in fee the premises 37 Burnet Street, 
Iaple""ood, i111111ediately opposite the tract of land 

aforesaid, and both he and the To~"nship of Maple-
, "OOd are beneficially interested in the enforcement 

20 

of the restriction aforesaid and entitled to have its 
violation enjoined." It is not sho,vn ho,v the defend- HO 
ant Dickson is beneficially interested. No facts are 
alleged ""hich co11nect this con1plainant ,vith the 
p1·operty in question. It is not sho,vn that the pre-
1ni e ,vere derived from a comrµon predecessor in 
title. It L not sho,vn that the impo ition of this al-
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legecl restriction ,vas made for the purpose of bene-
fiting Dickson's property. It is not sho""n that he 
purchased this property \Yith kno""'ledge of or in 
consiclera tion of said alleged restrictions. The 1ne1·e 
fact that def- ndant Dickson "~ould incidentally ben-... 
efit if a triction existed doe not give hin1 any 
standing in thL cou1·t. He cannot seek to enf orre 
the alleged restriction against Margolis unless l\Iar-
golis can enforce a sin1ilar restriction against hi1n. 

FOLRTII. The interest of the municipality is dis-
po ·ed of by the decision in the e of Pun10 v. Foi-t 
Lee, 4 Misc. 663. It ,Yas there held: "'Vhether the 
erection of-this building ,vould be a violation of the 
neighborhood restrictions is a n1atter of no concern 
to the 111 unici pali ty. The only parties in tereste<l 
in their existence or enf orcen1en t except the 1·e-
la tors, so far as the pres nt case discloses, are the 
con1plainants in the chancery suit, ,Yho are seeking 
to enforce the alleged restrictions." 

FIFTII. The 111atter has already been disposed of 
by the Court of I~rrors and Appeals. On March 3, 
1927, a bill of complaint ""'as filed in this court. 
Paragraph 4 of that bill of con1plaint contains the 
follo,ying staten1ent: "On or about April 5th, 1926, 
the l\1a1·lyn Realty Con1pany, a corporation of the 
Rtate of N e,v Jersey, of ,Yhith defendant, l\fax l\1ar-
golis ,vas President, acquired aid vacant tract by 
<leecl of Ecl,va1·d T. Johnson and Hattie L., his ,vife, 
recorded in the office of the Register of the County 
of Essex, April 29, 1926, in Book N74 of Deeds, page 
4, ,vhich deed contained an1ong other thing, the fol-
lo""ing: "Subject to existing l'estrictions, if effee-
tive and Statutory and 111unicipal requiren1en s 1·e-
lating; to land and buildings,'' and as part consi-
de1·ation therefo1· executed and delivered to sni<l 
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John on and ,yife a mortgage covering said premi-
es, containing the same precise words, in both in-

stances follo,ving the description of the property in 
said instruments." And the bill of complaint prayed 
that an injunction 111ight issue restraining the 
aid ~fax Margolis from in any ,vay erecting the 

so-called apartment house. In the zoning case, the 
question of this alleged restriction ,vas brought in 
and discussed in the briefs and disposed of by the 10 
Supren1e Court decision. Although mentioned in 
<letail in the bill of complaint, the same was dis-
1nL ·secl by a decree of dis111issal filed April 6th, 1927. 

The Court of Errors and Appeals confirmed the 
clis1nissal. 

For these reasons I ,vill advise a decree dis-
1nissing the bill. 

Decree of Dismissal Appealed From. 

( filed April 17, 1928.) 

IN CHANCERY OF NE\V JERSEY. 

To,v TSIIIP OF MAPLEWOOD) and 
\7' ILLIAl\I PAUL DICKSON) 

Complainants, 

and 

MAX MARGOLIS_, 
Defendant. 

On Bill for 
Injunction. 
DECREE. 

IT IS) on this 17th day of April, 1928, on motion 
of Ho,Ye & Davis, solicitors for defendant, 

20 

3() 
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ORDERED that the bill of complaint filed in the above 
entitled cause be and the sa1ne hereby is dismissed 
,Yi th costs. 

AND IT IS FURTHER ORDERED that the re traint 
heretofore issued in said caus ·e be lifted. 

AND IT I :E'URTIIER ORDERED that the defendant 
have leave to apply to this court for a counsel fee 
in said n1atter. 
Respectfully advised, 

10 ALO zo CHURCH) 11. C. 

20 

E. R. "\VALI{ER, 
(). 

Order Allowing Counsel Fee, 
Appealed Froin. 

( filed l\Iay 7, 1928.) 

IN CHANCERY OF NE,v JERSEY. 

Bet,yeen: 

To,vNSI-IIP OF MAPLE,VOOD) and 
'' ILLIA:\I PAUL DICKS0 ) 

Co 111 plain ant~, 

and 

~fAX ~fARnOLI._~ J 

Defendant. 

IT IS) on this 5th day of May, 1928, on 111otion of 
Ho,Ye & Davis, oliritors for the defendant, 
ORDERED that the con1plainants do pay to the de-
fendant or his solicitors, the su1n of T,Yo Hundred 
Fifty Dollars ( $250.) for counsel fee in the above 
en ti tlecl ca use. 
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Respectfully advised, 

ALO zo CHURCH., V. 0. 
E. R. WALKER, 

0. 

Notice of Appeal from Decree and 
Order. 

( filed May 11, l928.) 

IN CHANCERY OF NEW JERSEY. 

Bet,veen: 
To,vNSIIIP OF MAPLE,voon., and 

,VILLIA~f PAUL DICKSON_, 

Oon1 plainan ts, 
and 

MAX MARGOLIS, 

Defendant. 

On Bill, etc. 
NOTICE OF 

APPEAL. 

The To,vnship of Maplewood and William Paul 
Dickson, complainants in the above stated cause, 
hereby appeal to the Court of Errors and Appeals 
in the last resort in all causes in the State of New 

ey, from each and every part of the decree 
n1ade by the Chancellor on the advice of Hon. Alon-
zo Church, Vice Chancellor, dated and filed April 
17, 1928, and from each and every part of an order 
subsequently made by the Chancellor on the advice 
of Hon. Alonzo Church, Vice Chancellor, a"rarding 
to defendant an allowance of $250, as counsel fee 
he1·ein 

10 
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Dated, May 7th, 1928. 
A. P. BACH~fAN. 

Solicitor and of counsel ,vith complainants. 

I conceive that there is good cause for appeal in · 
the above stated cause. 

A. P. BACHMAN, 
Of Counsel ",,ith Complainants. 

Petition of Appeal. 

NE,v JERSEY COURT OF ERRORS AND APPEALS. 

Bet",,een: 
To,vNSHIP OF MAPLE,VOODJ and 

,,rILLIA~I PAUL DICKSON) 
Coin plainan ts-Appellants, 

and 
MAX MARGOLIS) 

Defendant-Re 1pondent. 

On Appeal Fron1 
Decree and 

Order in 
Chancery. 

To the Honorable the Court of Error~ and Appeals 
in the last Resort in all ca uses : 
The petition of the To,vnship of Maple,vood and 

,,rillian1 Pa11l Dickson, con1plainants-appellants, 
herein, i-espectfully sho,Ys that your petitioners a1·e 
aggrieved by a decree n1ade in the Court of Chan-
cerv bv his Honor Ed",,in Robert ,, Talker bearino· 

., v ' M 

the date of the 17th day of April, in the year 1928, 
on the advice of I-Ion. Alonzo Church, Vice-Chan-
cellor, ",,herein co111plainants' bill of con1plaint ",,as 
disn1issed and other relief granted to defendant, and 
fu1·ther by an order subsequently n1ade in said 
Court ",,herein the Chancellor, on the san1e advjce 
a"'"a1·ded to defendant a counsel fee of $250. herein, 
in the foll o,ving stated respects : 
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1. That it "'"as erroneous to discharge the injunc-
t ion in the order to sho,v cause granted herein, for 
the reason that the Bill of complaint was properly 
and sufficiently verified by the oath of John S. De-
lla. rt, Jr., for the To,ynship of Maple,vood and by 
fu1-ther oath of ,villiam Paul Dickson subsequently 
filed in verification of the Bill of com plaint, by per-
1nission of the Court, prior to the decision in the 
en use. 

2. That it ,vas erroneous to di!s1niss the said in-
ju nction and the Bill on the affidavit of Edward T. 
Jo hnson and others filed herein, for the reason 
that said Ecl,Yard T. Johnson and his ,vife, Hattie 
L. Johnson, had joined ,vith all the neighbors of 
defe ndant 's tract on Burnet Street in the To,vn-
ship of Maple"'"ood, in retaining A. P. Bachman as 
att orney to appear in the Supreme Court of this 
St ate in a certain proceeding entitled, Max Mar-
~·olis , relator, versus To,vnship of Maple,vood and 
an other, October, 1926, Term, and 1nove for the ad-
n1i 1sion of said parties as defendants in said pro-
eeedings and to thereupon oppose the granting of a 
n1andamus therein, on the ground that to grant 
·uch mandamus "'"ould violate the rest1·iction con-
tained in the deed of said Ed,vard T. Johnson and 
Ilattie L., his ,vife to the Marlyn Realty Company 
( of " '"hich defendant herein ,vas and is President) 
and in the purchase n1oney mortgage given back to 
sa id Johnsons by said Marlyn Realty Company, 
1·eading: 

"Subject to existing restrictions if effective 
and statutory and municipal requirements re-
lating to land and buildings." 

and said A. P. Bach1nan did thereupon duly appear 
in 8aid proceeding and " '"as per1nitted by the Court 

10 
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to file as A111icus Curiae a brief as representing 
said Ed""ard T. Johnson and Hattie L., his ,vife and 
all the neighbors of defendant's tract aforesaid, 
a111ong ""horn ,vas co111plainant, ,,rillia1n Paul Dick-
son, the said appearance being fully expressed in 
said brief; and that said Ed,vard T. Johnson and 
Hattie L., his ,vif e ,vere th us es topped fro111 afte1·-
,vard setting up, as done in the action herein, that 
such quoted 1natter ,vas not inserted in the deed 
a rest1·iction jn favor of the neighbors and the To,vn-
ship, to the injury of any of said neighbors and of 
Haid To,vnship. 

3. It ,vas error to dis1niss the Bill, aR the quoted 
111atter constituted a restriction running ,vith the 
land lin1iting its use only as pern1itted by the ordi-
nance of the To,vnship for single fan1ily residences 
only. 

4. That defendant-respondent after obtaining 
title to the tract herein, confor111ed to the said re-
striction by seeking fron1 the To,vnship Co1n111ittee 
a change in the zoning 01·dinance per1nitting hi1n to 
nRe the said tract for the erection of an apartn1ent 
house, and he is therefore estopped fron1 denying 
that the quoted 111atter ,vas and is a restrictive cov-
enant running ,vith the land, and the Court erred 
in overlooking thiR. 

5. It ""as erroneous to disn1iss said Bill of con1-
plai11 t on the ground that the quoted n1atter could 
not be enforced 1·eciprocally as bet""een defendant 
and complainant Dickson, the error consisting in 
overlooking the fact that the said Johnsons and the 
said Marlyn Realty Con1pany by the execution and 
delivery of both the deed and purchase 111oney mort-
gage containing the quoted 111atter, entered into an 
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ex1 ress contract to hold the tract conveyed in full 
con1pliance ,vith the provisions of the Township or-
dinance restricting the same to the erection of single 
fa n1ily residences, and for the benefit of said Town-
hip and all of the neighbors of defendant's tract 
of ""horn con1plainant Dickson ,vas and is one), 

an v and all of "'"horn ,vere thus given right of action • 
for the enforcement of such contract, in accordance 
,Yith the statutes and decisions thereto appertain-. 1ng. 

5. It ,Yas error to disn1iss the Bill as to To" Tnship 
of ~faple,,,.ood on the authority of Pumo vs. Fort 
Lee, 4 Misc. 663, as said decision ruled only on the 
fact s of that case as expressed in the Supreme Court 
opinion , and said Court could not and did not de-
('ied as to restrictions, that belonging to Chancery 
only . 

6. It " "as error to dismiss the Bill on the ground 

10 

tha t there ,vas a prior action in Chancery by the 20 
To,vnship of Maple,vood vs. Max Margolis, ,vherein 
"\-rice Chancellor Backes on a prelin1inary 1notion 
to dis1niss on the g1·ound that the bill set up no 
eause for equitable jurisdiction, dismissed that Bill 

' an d this Court affirn1ed. Said dis1nissal ,vas si1nply 
a nonsuit, not a disn1issal on the n1erits, and it ,vas 
in no sense res adjudicata or an estoppel of complai-
na nts in another action. Further1nore, said prior 
suit ,vas not based on the enforcen1ent of anv re-

• 
st1·ictive covenant in the deed and mortgage, but 30 

to enforce the To,vnship ordinance as such, 
the 'ice Chancellor adhering to a la,v decision of 
the Supreme Court as to zoning, all of ,vhich has 
been changed by the zoning amendn1ent since ad-
ded to the State Constitution and a different atti-
tude of the Supreme Court and this Court to,vard 
zoning , since. 
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7. It was error to dismiss the Bill of Complaint 
on any ground, for with the allegations assumed to 
be true on a motion to disn1iss, co1nplainants, be-
ing ""ithout an adequate remedy at law, " rere en-
titled to the relief prayed for in the Bill. 

8. It ""as error for the Court to 111ake an order 
after dis111issal of the Bill and filing the decree here-
in, a""arding a counsel fee to defendant, as the 

10 Court of Chancery after making said decree of dis-
n1issal ""as divested of all further jurisdiction there-
in and it ""as further in violation of the Rules of the 
Cou1·t of Chancery requiring all applications for 
eon nsel fees to be 111ade before the final decree. 

20 

9. It ""as further error for the Court to n1ake the 
order granting all O""ance of counsel fee to clef en-
dan t, inas111uch as there ,Yas no trial, no ans""er 
""as filed by defendant and there ,Yas no for111al ap-
pearance of defendant, counsel appearing in Court 
on a 111otion to disn1iss and oppose n1otion for in-
junction, for ,Yhich appearance there is provision in 
the statute and according to the practice in Chan-
cery, as an attendance fee. 

,,r11EREFORE) your petitioners pray that said de-
cree and the said order allo""ing counsel fees be 
""holly reversed and for nothing holden, and that 
petitioners-appellants have such other or further 
relief or both as this Court 111ay deem just and 
proper together ""ith the costs and disbursen1ents of 
this appeal. 

Dated ~fay 11th, 1928. 
A. P. BACHMAN. 

Solicitor and of Counsel 
,vith Petitioners-Appellants. 
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Answer to Petition of Appeal. 

( filed May 14, 192R.) 

NE,v JERSEY COURT 01? ERRORS AND APPEALS. 

Ret""een: 
To,vNSIIIP OF M.A.PLEWOOD_, et als., 

Con1plainan ts-Appel Ian ts, 
and 

On Appeal from 
Chancery. 
Answer to 
Petition of 

MAX MARGOLIS_, 

Defendant-Respondent. 
Appeal. 10 

The answer of Max Margolis, the above named 
defendant-respondent, to the petition of appeal of 
the To,Ynship of Maple,vood and William Paul 
Dickson, the above nan1ed complainants-appellants. 

The defendant-1·espondent, not adn1itting the 
t ruth of all or any of the matters in the said petj-
tion of appeal contained for ans,ver thereto, not-
""ithstanding, admits that a dec1·ee ,vas on the 17th 
day of April, in the year Nineteen Hundred and 
T,venty-eight, made and entered in the (Jonrt of 
Chancery of Ne,v Jersey in the above entitled cause 
for the purposes in said petition n1entioned, and as ' 
the1·ein set forth, but as to the substance and for1n 
of said decree, this defendant-respondent begs leave 
to refer thereto ,vhen the same shall be prodl1ced. 

This appellee is advised and believes that the said 
dec1·ee is agreeable to equity, and he prays that the 
same may be affirmed ,Yith costs to be taxed in fa-
vor of this a ppellee. 

Ho,vE & Di\ VIS. 
Solicitors for and of Counsel 

with Defendant-Respondent. 

20 
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Stipulation. 

It has been stipulated by and bet" '"een counsel for 
the parties that, subject to the consent of the Court , 
eithe1 party may refer in brief and argument to the 
State of Case on Appeal in l\fargolis, relator , 
l\faple,vood, Supre111e Court, October, 1926, Tern 1 
( Court of Errors and Appeals, 114, May, 1927, 
Tern1) and To" '"nship of Maple,vood vs. Margolis , 
Cou1·t of Chancery ( Court of E1·rors and Appeal , 
l0fl,May 1927,Terni). 



. I . 

.A .. 1·0 ·ne<l bY r-- • 

... \. P. l1AC1I:\1A~T 

New 3Jer11ey Qlnurt 
nf 1£ rrnr11 auh Appeal11 

l~(~t"·een : 
'l'O,YNSIIIP OF )I APL}1J\YOOD A~~l) 

''rILLI.A:\1 })~\.l 'L f)ICI(~ON, 

_._\ ppellautl--;, 
a JH1 

)I.AX )I AHGOLIN. 

l{(lRJ)OlldPll t. 

On Appeal from Chancery. 

Appellants' Brief. 

'l'his i8 an appeal by tlJe 'ro,Yu8hip of }laple-
,vood and ,,rill iau1 I>a nl I)ie kson f1·01n a dec1'ee of 
the (~haueello1·, advised by Hou ...... ~Jonzo Church, . 
,Tiee (;haurello1·, <lis1nissing their Bill of (~on1-
plaint against 1·e8pondent, )lax ~largolis, and 
also front au 01·dp1· ou the san1e advice, rnade af-
ter the deeree, ,vhieh directs appellants to 
pay respondeut a counsel fee of $250. 

'l1he ra nNfl of artion alleged iR the violation by 
respondent of a 1·estrictive eovenant eontained iu 
<lePd of I1:d"·a1·d 'P. ~Johnson and 1-Iattie l..,., his 
\\·if e to the ~,r a 1·1 Yn l{ea l ty Co. ". b ir h rea d8 : . 

"~ubject to existing 1·estrictions if effective 
and statutory and n1unicipal 1·equiren1ents re-
lating to ]and and buildings.,~ 

·'11hese sa,ne u;ords u;ere repeated~ in the pitrcha ,se 
n1oney ,nortga.r;e yiren ba.ck to the Johnsons (p. 
2, lin~R 4, 33). 



1 )1·o<•<)NN \Y,L • by an 01·dp1· to Hho"· <·a nRP ( p. ~) 
"Thi<·h a1no11g· othe1· thingH 1·eqniJ·eN 1·eNpo1Hlt-1nt to 
a11N,Ye1· the:' 1-;ill. // r n,rule no a11s1rer. 

I)etition of .. Appeal ( p. :~O) p1·eNPntH gT0111HL· of 
nppPal hoth f1·01ll thP de<·1·ep of <lh-nniNNal ( ]>. 

27 120) an<l thP 01·de1· for <·onnsel fee (p. 28 / ~0). 
~[1 h e a n 8 , re r to t II (' I) et it i o n of l J > J H' a l does n o l 
I rrt rer,<;;e the ordrr. 

Statement. 

rl'hP 'l'o"·11Nhip of 1Iap]p"·ood iN a dnly 01·ga11-
izPd 111nni<·ipality ( p. 1 / ~); it duly <1 naeted an 01·-
<Uua1t<•f) i11 a<·<·o1·da1H•<.l "·ith the Htatnte, nud<lr 
'"hie h it 1·PNt1·i <·t ed t hP te1·1·i to1·y on hoth si deH or • 
llnrnPt ~t1·ppt to NiugJe fan1ily 1·esidenc-e8 ( p. 
2 1 10). l{pspoudent i8 the 0"·1H :.11· of a t1·a('t of 
land in sn<'h zouP<l diNtri<'t ( p. :l/ 8) and haN hP-
gnn th() e1·ection the1·eon of an apa1·t1uent honNe 
(p. :~ 110) ; c·on1plaiuant T>i<·kson o,YnN a hon~t' 
inunfldiately opposite 1·pspondent's tract (p. 
;3 / 1-1 ) ; and it a ppea 1·s that in • ..\ p1·iL 1 fl2G, I~d-
"·a 1·d rr. -Joh llROU and his ,yife (·onveyed thP plot 
in q n eN ti o u to the 1 I a 1 • ly n l{ ea l ty ( '1 o. , it N .. , n < • -

erRR01·R and aRsignR, by deed rontaining the n hove 
quoted ,yo1·<lN ( p. 1 1:10, 2 I J ) and said ~1 a 1·lyn 
RtJH lty ( \). ( of "rhich 1·e:..;pondeut the11 ,YnR an<l 
no"r iR 1>1-psideut) gaye hac-k a pnrehase n1011ey 
11101·tg·ap;e C'Ontai11ing the Ha111e "To1·rlR ( 2 12H) ; 
th n t the ) I a 1 • l y n I {ea l t y < o. i n • .\.. p ri 1, 1 n, ( · o 11 -

ve.Yerl the plot to 1·espondent ( p. :{ / ;3) and appel-
l antR, having· a heuefi(•ial interest in so p1·ayi11g, 
aHk au iujnn<'tion against violation of the ~nid 
1 · e Rt 1 • i <'ti Y <) < • o Yen a n t ( p. :-~ / 2 0 ) . 

l1y inNe1·ting; the quoted ,Yo1·dH in derd 011rl 

1nol"tya,qc thP pa1·tie:-; inten<lrd to (·ha1·g·e thP p1·e1u-
j8f'~ ,Yith an ohlig·ntion to e1·e('t the1·eo11 onl. T Hnch 
bnildingN aR ,,·c1•(.} pe1·111itte<l hy the 01·dinan<·e~ of 



. ) . ) 

thP 'l\>\\·nNhip of i\Iaple"·ood (p. j / lG), that iR, 
, •i ug] <~ fan 1 i ly 1·eNi < l <11H·<1H, a 11d t h<1 pn 1-tiPN J> I a ('ed 
t hP HHlllP "·<n·d~ i11 tl1P 111oi-tgagP \\·hieh \Y,lN givPn 
baek, HO aN to aYoi<l the ('OYPuant of 1·PNt1·i<·tio11 lH'-
i ng· ('Ut off hy fo1·e('losn11·e ( p. :!/ :t1). 

l{eHpon dPn t n1 oved to <1 isnliNs the I-~ i 11 of c~ont-
p 1 a int ell thP gT01111<lR that thP l~i11 doeN uot Nho\\· 
g1·011udN fo1· PqnitahlP rPlief and that thP <·an8P of 
a('tion alleged iR res adj ud i('afa ( p. n). 

()n ~nhntittiug· thP 111ntt<11· to thP \ ... i('P (~hall-

<·(~1101· affidaYit8 ,,·p1·<· tilP<l, OB<} hy appellantH· 
conBN<}l ( p. 10) Rh(nYing that a p1·io1· ( ~lu-tll('PJ·y 
a('tiou "·aR ca1·1·ied 011 only to h1·ing np on the 
t1qnity Ni<lP thP z0Bi11g· qneNtiou 80 aH to gPt the 
hPnefi t of the l T. ~- Rn p1·eu1 e r~on 1·t d e<·isiou ht 
J''illaye of Eu('lid Y. ~-1n,blcr lfea.lty ro., J7 Sup. 
Ct. RPp. 114; oue hy respouden t'H eon11 Ne l ( p. 1 H) 
,,. hi<· h pi<· kN on t n n <·ounected pn 1·ts of th,) J-~il l i u 
t hP p1·io1· aetiou in au pffort to sllo"· snnteneRs of 
alleg ·ationR; on<) by .J. (~h.-11·les (),IJ1·ien (p. 14 ' ) 
1·en l <-1sta te h1·oke1-, based on hea 1·8a Y and hi:.; o,vn 

• 
con<·lnr.;iouH HN 1o "~hat ,vas in the utin<l of the 
J ohu:.;onN \Yheu they ha<l inse1·ted ill the deed the . 
,,·ot<lH of 1•pstri<·tioH ahove qnotPd ( nothiHg- said 
a hon t the 1Ho1·tµ;age) ; one by I~d "~a rd 'r. .J ohu-
~ou ( p. 1 a) l•nrorn to before th c la st t, , ti. 
(

1harles ()'lJrieH, denying that the quoted ,vorrls 
\\·e1·e iuse1·t<_}d in the <leed (nothing· Nai<l ahont tlH· 
1no1·tg·ag·p) HR a 1·estrietion, bnt \Ye1·e ou]y put in 
thP dee<l to 1n·otect the .John~ons nnrle1· their ,va1·-
1·antier.; in ca~e the zoning- or·dinan(·e Hhonl<l be 
h<-11<1 to he an inc-nn1branee. 

Iu a1u:nver- to the th1·ee last 11an1ed appellauts· 
<·onusel 1nade affidavit, fn1·ther ~d1o"·ing ( p. 18) 
thnt th ·P p1·io1· ( ;han<·e1·y n1atter f'ou]d not be re8 
adj1((11·cata, pointing out the infirn1ities of the 
Johnson nnd O'I3rien affidavits and then setting 
fo1·th that the .f oln18ons jo1·11ed 1,c1·th all thr> neigh-



})(Jr8 of the Jlurnet >-'jtrect tract O""nP<l by 1·espo11d-
·Pnt in 1·etaining; the ""riter to npprar befo1·(1 the Sn-
p1·en1P ('1on1·t in a 1n·oeeeding \Y herein ·pondeu t 
HN 1·elato1· " "HH asking for a u1anda1nlu4 on the1 
'ro" ,.nship of )laplP" "ood to issue a pe1·n1it to ·ere(·t 
au npn1·t111ent honNr on the tra<·t ( 18ri .. A..tl. l{ep . 
HH2) an<l p1·ay to haYP the ~Johnsons and a]] the 
nfio ·hborN M 

one) 1na<l<1 d(1 fendauts in that proc-eediug fo1· th<1 
p111·pose of opposing · the 111and.an1u~ on the gT0111Hl 

that it "ronl<l Yiolat<1 thP rest1·i<·tive C'OVPnant ht 
<leed and B1ortgage ahove qnote<l; that C'onnsel 
appea1·ed aceo1·ding·l),. and ,vas per111itted by the 
Hnp1·eu1e C'o111·t to file a brief as _-t ,JJ1icus Curiae 
for hL· t1ientH, ju \Yhich b1·ief appearanee fo1· th<1 
~J ohu:-;ons and ueig ·hbors i~ fully set forth and a 
eopy of ,Y hi<· h brief " "H 8 pe1·sona 11 y se1·yed 011 

)1ess1\\ Jf o,Ye & l)avis, 1·espondent's counsel " "hPn 
filing · Han1e in Cou1-t for th() Octobe1·, 1 H2G, tPrll1 
(p. 20 / 20, p. 2:{/ 10). 

~l'he l1i 1l of ( 1on1 plaint \YHR disniiHNed 011 t h<)Nf• 
gT011nd1,: 

1. That thr llill i~ insufficiently yerified ( p. 
:!ti/ 10); 

2. that the .J ohusons and the 1·eal estate b1·ol ... -
r1 .. deny thnt it ",.a~ intended to n1ake th(} qnotPd 
1natte1· a 1·eRtrirtive eovennnt (p. 20 / f>) ; 

~t that the n1ntter to1nplained of is res adjudl -
cata hY rPnson of , rice f'1hancellor Backe ~ djR -. 
1nisRing the Bill in a prio1· action in (~hancr1·y of 
JI a pl e1rood Y. Jlf ar_qo11·s ( p. 26 120 ) · 

4. that th P To,Ynsb i p ' H interest ,vas disposed 
of in the caRr of !)1t1n o Y. Ji' ort l.1ee_, 4 lVIiAc. (t{:) 
(p. 26/ 10); 



~- t.l1at the1·e is uo privity of eont1·a<·t ~d10,vn 
het,yeen eo1nplainants and the restrictiv() coveu-
ant-contraet of deed and n101·tgage, as ground fo1· 
rnforcing san1E:1 ( f1onelusiouH, p. 24). 

'l'hP lear11ed ,rice C~haucellor signed a deeref\ 
( ~u bn1itted \Y'ithout notice) "lifting" thfl ten1po1·-
ary injunctiou contained in the sho" '-eause 01·-

der and disn1issing the hill ,vith eosts; adding to 
t h() dee1·ee a reHervatiou to 1·espondeut to 1novP 
for al Io,yanee of eonnse] fee ( p. 28 / G). 'Phis flp-
<·1·ee "~as filed ~.\ pri I 17, 19~8. 

Hubsequently, the lea1·ned \~iee ( 1 haueellor 
uutde an 01·de1· direeting con1plafnants to pay 
1·Psponden t a eounsP l fet) of ,2f>O ( filed May 7, 
1928, p. 2K, Une 20). 

J1y stipn la tion · ( p. ;~(> ) it is pernli tted t.o al-
l nde to State of Case Oll ... t\.ppeal in the 1nandan1us 
JH·oeeeding, 1l!largol -is Y. J1a,ple 1u~tDood, {No. 114, 
<~onrt of l~rro1·8 nnd .. A.ppeal8, ~fay tern1, 1927) 
nnd the (~hanef11•y a<·tion of 1ll a pletvood v. il!l ar-
yol 1i,· ( Ko. 10B, (~onrt of J~1·1·orH and .. AppealH, 
~lay tp1•111, 1927). 

Jtefo1•p g'iviuµ; the g·1·onncls 1·elied upon in this 
appeal, \Ye givfl a eondensed history of farts beH r-
ing· on the questions here arg ·ned: 

a. l11 ..:\pri.l, 1 H26_, 1·espondent'R eo111pauy took 
ovp1· the traet he1·ein in a deed of ronveyance con-• 
taining · thP quoted 1natte1·. 

b. 'l'he <·01npany gave back a pnrehase rnoney 
n101·t 0 ·ao·p <·ontaininc._· the sa1ne precise ,vords. h :._., CJ 

<·. Late1· iu i\.p1·il, 1926, the c~111pany conveyed 
1o 1·espondflnt, then and no"· jts President. 
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<l. i,July 2G, 1!)26 , ('hief i,Justice (}un1n1e1·e g1·aut -
r<l a l{ule in the application of 1·eRpondent for a 
n1anda1n ns to th () Rup1·en1e Con1·t. 

e ..... \.ngnst 16, 1 H~(i, 1·espondent petitioned thr 
'l'o,Ynship of .:\laph}" 'OO<l eo1nn1ittee to au1en<l itH 
zouing 01·<liuauce as to per1nit hi1n ere<·t an apa1·t -
1nent honNP on thP 11n1·net Rtreet t1·a('t. 

f. () e to he 1 • :i, 1 B 2 G, pa pe 1· s s n b 1n it t ed to t h (-1 

Rupren1e (\)n1·t on the I{ule fo1· 1nanda111 U8, a 11d 
\\"hile Han1(} \YaH pending, l1~d"~a1·d 'r. "J ohnHon a11<l 
1-Iattie I.J., his ,Yife, g1·antors of the deed (•onvey-
ing the I1nrnet ~t1·eet tratt and the 1no1·tµ:agrP~ 
of th -~ ])n1·<·hnse n1onPY 1nort 0 ·a0 ·e 0 ·iven baek both • b b ' 

<lee<l an<l 11101·tgaµ;e <·ontainiug the above quoted 
" "OT<ls, joined \Yith the lln1·net ~t1·eet neighlJ01·1-4 
of 1·e~·poudent's t1·aet ( of \Yho1n eon1p]ainant 
] >icksou ,YaR oue), in retaining thP ,y1•ite1· to ap -
pea1· hefore the Rup1·e1ne (\n1rt in that u1an -
<lan1ns 1n·o<·ee<linµ; a1Hl pray fo1· leave to have said 
~J ohnsonH an<l said neighbo1·s nu1(le defendantH 
the1•ejn a1Hl to 0])])0Ne the g1·anting of a n1all-
dan1ns on the gTonn(l that it " ·onld violate the 
reNtrietiv -p ('OYenant contained in the ahoYe 
quoted ,Yo1·ds, holding · the nse of the laud of 1·e-
~})Ondent to the e1·ec-tion of sinu]p fa1ui]y· re~id -. 
ences 1111<1(~1· the To" '"nship zoBing- 01·dinance. 

g. c~onBHel <lnly appea1·ed and 1noved before 
.J nstj<•es l)arke1· and Ca111pbe1l ( ~Justice Bla<·k 
being ahsen t ) acro1·dingly. ThP ,Yri ter " '"a , pe1·-
1ni tted to file a brief as ... t\._n1itns Cn1·iae in behalf 
of the .J ohnRons and the Raid neigh ho1·s. 

h. 'I1he h1·ief ~petifically states the \Y1·iter'i-;; 1·p-
taine1· for the .JohusonR and th() nPighho1·s. 

i. 1 >ecisjou in n1andan1uR protee<ling, Ji a ryoli 
Y. i1 a pl c zrood, 13G ... :\_t]. G6:Z ( not officially 1· J-

poi·ted.) 



-' 
j. i\l ea u ,v hile, desi 1·in~r to eo111 e in nnde1· l 'i l-

7 a ye of .fa]1tclid Y. An1blcr ltealty Co. 47 Sup. ( 1t 
J{ep. 114, the 'ro" rnship began a (;hnnrery aetiou 
to enfo1·ce the zoning- ordiuan<·e by enjoining re-
Hpoudent f1·0111 violating it. 

k. \l ite ( 1 hancello1· I~aekes <lis1nissed tlle BilJ 
fo1· lack of equitable ju1·ii.;dirtio11, .!.ll apleivood v. 
Jlar.r;olis 1:W Atl. 701, ( not officially 1·ep(wted) 

J. ~..\ppea] \\TH s; tak( n in both 1na tters; affi 1·1ned. 

111. Up to this ti1ne no aetual step had been tak-
en to erert the apartn1ent house. 

11. ()n the first ove1·t att to,va1·<1 8ueh e1·eetiou 
the "Ti thin aetion ""a~ begun fo1· injunction 
against violation of restrietive eovenaut against 
118e of thP 1and fo1· any bnt single family 1·esid-
rn<·es. 

0. J{j]] disn1issed OU grounds ah·eady given. 

p. After decree, 01·tiPr n1acle gTan ting an a 1-
lo,yanee of $250 to 1·e8pondent as eonuse] fee. 

The grounds of appeal are as follows 
(p. 31): 

1. 'l'hat it \Yas e1·1·oneou8 to diseha1·g ·e the ju-
j nuetion iu the 01·dt~1· to sho"· ca use. 

2. 'l'hat it \\"U8 e1·roueous to dis1niss the iujuue-
tiou and the Jlill 011 the affidavits because the 
.. J ohusous had heretofore estopped the1nselves 
f1·01n denying that the qnot~d n1atter in deed and 
1no1·tgag~ \Yas inserted aR a reRtrictive covenant 
1·nnuing· \Yith the land. 

:~. 'rhat it ,vas e1·ro1· to <lis1111ss as the quoted 
1uatte1· in itself constituted a. restriction running 
\Vith the land limiting its nse to single family resi-
<lPn<·e~. 



-!. l{espondeut has estoppe<l hi111.1elf by ton -
forn1ing to the 1·e~·t1·ietive eovenant by petitioning 
the autho1·ities fo1· a ehange in zoning ordinance 
to pe1·1nit ere<·tion of an apartn1eut honse. 

:i. That it " "as er1·01· to disn1iss the J~ill on tht1 
g1·ound that there ,Ya .. ' no p1·ivity of eont1·act in 
<·on1p1ainants ,Yith the ca nse of aetiou, the cou -
t1·aet 01· its <·on~i<le1·ation. 

H. 'rhat it " ·as erro1· to <lisulis~ as to the 'l'o,Yu-
Rbip 011 the antho1·ity of l)n1Ho Y. F\n·t I.Jef\ J 
)liHe. HG:~. 

7. 'l'hat it ,Yns e1·1·01· to <liN1niss the I1ill on thP 
gTon1Hl of rrs rHljlf<l1·(·ata. 

~. That it " "HS e1·ro1· to dis1ni~s, oye1·lookiug the 
faet that aH the1·e ,ya~ only a 1notion going to the 
(·on1plaint, it ' allegations 111nNt be take11 aN t1·11p 
nn<l relief g1·a11tP<l neeordinµ;ly. 

n. 'l'hat it " "as er1·or to 1nake after final dec1·ee 
,Yas filed, an or<le1· g1·anting a eounsel fee of . "2GO. 
H8 the Cou1·t " ~as " "ithout jurisdiction and it ,Ya,· 
against C'hanc-Pry rn • 

· 10. 'rhat it ,vas e1·1·01· to g1·ant allo" "an<·e of 
ronnsel fee, aN the1·e ,Yas no isNne aud no t1·ial. 

First Ground of Appeal. 

It was error to discharge the injunc-
tion contained in the Show Cause Or-
der. 

'rhP 1•pa ·on given by the Jea1·ned ,Ti<·e C'hanee11-
101· for so doing iH that the llill iR insuffieiently 
Yerified by John S. DeHart, <·hair1nan of tlH) 
rro" ~llNhip romn1ittee ( p.4 / 10) a ]thongh thr1•p 



"·n8 a fn1·t-he1· YP1·ifi('atio11 iu lliore elabo1·ntP dP-
taiJ pe1·n1itted by the ( 1on1·t 011 the pa1·t of co1n-
plainant ,, rillia1n J:laul l)ieksou (p.H/ 20), Nh<.nY-
ing that as to n1atte1·s alleged on inforn1atiou and 
belief they ,ye1·t1 b:=u.;;e<l ou ('ategorical Ntate1neuts 
of l~d,Ynrd 'I'. .J ohn~o11 a u<l hiN \Yift1, I I a ttie L. to 
)Ii·. l)ickson. 

'rhe lea1·ued <·ou1·t 1·t1ft11·N to a tflxthook \Yhich 
g·nardt1<lly Hnggests that a11 aJlpg·atiou 011 info1·-
111ation and belief should be verifierl bv one bav-• 
ing the infor1uation and kno,v·ledge. vVe subntit 
that this is quite 1·i<lil'n]ons, as it \Yould sin1ply 
1nean that nfte1· a pnh]i<" holding ont hy a party 
that faets ,vere No-aucl-so, one entitled to 1·el,· on 

. 

,~ueh staten1eut~ of fa<·t eonl<l 1·eeeiYe uo help if 
the party " ·ith the aetual kno,vledge should no" · 
<leuy thnt the, · ate the fact:,.;. • • 

l~<lsi<les, the learue<l co111·t ovei·looked the ve1·,· 
• 

in1portant faet that tlle affidavit of J1:d,va1·d 'l' . 
Johnson and .J. Cha1·Jes ()' 1-~rieu should not he 
given e1·edence in the faee of the .J ohnsons taking 
~ta.nd in the Supi--enHl (;ourt that the 111atter in-
:-;e1·ted and 11101·tgage iras for the purpose of c1·eat -
ing · a 1·estri<·tive covenant binding the ]and to the 
1·eqniren1ents of the To,vnship or<linan('e ,vith 1·e-
la tion to land and buildings. 

In the face of snch a public attitude, so notor-
iously taken and abundantly sho,vn to the court, 
110 ci·edenee "·ha tever should have been O'iven to 
thP .. Johnson and ()'11rien affidavits. Further -
11101·e, 110 laynu1u eould be believed in uttering 
~nl'h Jeg·al " ?01·ds and context ns disclosed in these 
affidavits, to say nothing of M1·. O'11rieu being 
hiu1self an affiant and also the nota1·y publi~ ,vbo 
took the ,.Johnson affidavit. Oeeurreuces of this 

ha V(}-1·epeatedly 1·esn ltecl in- thro,ving ou 1 af -
1i<lnvit~ ~o verified. 
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Second Ground of Appeal. 

The Johnsons were estopped from de-
nying that the quoted matter was in-
serted in the deed to respondent's cor-
poration as a restrictive covenant run-
ning with the land, requiring it to be 
used in accordance with the Inunicipal 
ordinance for single family residences. 

It is note,YorthY that neither ~11· ... Johnson 1101· . 
l\11'. ()'J~rien t1·ies to e~"])lain ,Yhy the qnote<l n1at-
ie1· " "HS inse1·ted in the pHrrlzase ,110Hey ,nortga!J<' 
and sn<·h insp1•tion in thP n1ortgage stands befo1·<1 
both of these affiants aH questioning the t1inth of 
thril· staten1PntH nbont thP deed. 

l~nt ,Ye havr a n101·e p1·essing point here. 'l'hP 
"TohnHons, g1·autorH of the <leed to the l\In1·lyn 
l{enlty (~o. i11He1·ted these ,Yo1·dR "Rnbject to ()x-
istinµ; restrietions if pffeetive and statutory and 
1nnnieipal 1·r1qniren1ents relating to land an<l 
hnildings." 'r'hey also had insrrte<l in thr1 1n11·-
chase 111onPy 11101·tgage given ha('k hy the :\Inrlyn 
l{Pnlty ("10. pr<)<•isely the Ha1ne " "or<lH. ( v. 2 linPN 
4 •)•) ) , •>•> 

l{espon<lent 111a<le appli<·atiou to the ~np1·e111<1 
C1onrt fo1· a Jlu11Hlan111N to ('0111pel thP To,YnHhip 
of )f aple,Yoo<l to iH~·ue to hiln n pernlit to (l1•·<1<·t 
an ap"u·tn1rnt house on hiH t1'a<·t. 

rrhe "Johnsons joined ""ith the neighho1·s of thP 
i1·a('t, of ,Yh<nn <·0111plainant l)i<·kson ,vnH onP, in 
1·<~taining the ,v1·it<)r to appear bPfo1·e the Rnprcn1e 
("1on1·t in the n1an<lan1ns proc-eedinp; to ])l'H;Y lPaY<} 
to hP 1nactP <l·rfen<lants the1·ein an<l therenpon to 
oppose the 11utndan111H on the ground that it 
"·ould violate thP rovenant in thP <leed and 11101·t-
gngP 1·est1ii('ting the nHe of thCl land to Ringle fa111-
ily only' flN providCl<l in thP rr<nYllHhip 
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oi-<linanee. ('ouu~el appeared acc-01·di11gly and 
the extracts taken f1·onl his brjef, tiled by per1niH-
sion of the ~ourt, as A-..\.111 ieus C'ni-iae, sho" T con-
elusively that h·e ,Yas 1·Ptained by the ~J ohnso11H • • 

au<l the neighbo1·s definitely for the purpose 
Htuted (p. j;3/ 10). 'l"htJ opinion of the Supreme 
('ou1·t ( 135 At 1. 662) also n1ention8 eonfirn1a-
to1·v state1uen tH . .,. 

It 111 uHt be noted that in this 111anda1n u~ v1·0-

(·Pedi11g ,Ye had all the parties no"· before thi~ 
('oni-t in the present 1uatte1·. 

13efore the Hnp1·e111e ~onrt t ht:1 ~J ohnsons "·e1·e 
opposed to this 1·espondent and aligned ,vith the 
'l'o,vnship of Nlaple" ·ood. At the present ti1ne, 
the ~J ohnsons have reve1·sed thei1· attitude and 
have been hea1·d to deny that the quoted ,vords 
" "ete pnt iu the deed as a rest1·ictive covenant. 
'l"hat is, they no,Y oppose the To,vnship and their 
neighbo1·s, ,vho had a right to rely upon thei1· 
position and staten1ents in the Supre1ue Court, 
and began this action on that reliance, by 1nak-
iug · staten1ents ,vhich eontradict co1npletely, ae-
<·ording- to the lea1·ned c-ourt, ,Yhat they stood fo1· 
hPfore. 

'rhe b1·ief filed by us as 1-\.111i<·ns (}uriae has beeu 
i11 the hands of 1[essts Ho,ve & l)aviR, respond-
Pnt's eounsel, sinte l)ecen1be1·, 1f)2G. 

Estoppel is based on g1·ounds of public poliey 
a1Hl fail·ueHs. Iu equity pa1·tieularly the court i8 
01· onght to h() quiek to apply the rn le. It ,Yorki-; 
to 1n·rvellt duplicity and barg:=tining for a change 
of f1·011t, to t]H.) iujury of thoRe entitled to 1·e]y 
ll J)Oll p 1·eyi OUR a <-ts. 

'PhP 1·eta ine1· and appea1·a n<·P a 1·e not denied. 
'l'he (·onnHPl fo1· 1·espondent in th(~ Rupre1ne Court 
1n·oerr<ling; and in the ease at bH1·, are the 8an1e. 
'l'hP ~tatp of f'ru;;;e on .1\ppeal in thP Rnpreme 
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(~<> n 1·t 1na tte1· <l i<1 not contain a fn 11 sta te1nen t of 
t hr fa(·ts a11<l, n11<le1· 0111· n1·ging, sur('essfnl a ppli-
<·a tion ,Yas 1na<le to the (~on1·t to Pnlarge tht1 r(l<•-
01·<1 . 

.L\t th(l Hanie ti111e ,YP appearerl in pe1·son lH_}fo1·p 
the ~np1·Pn1e (~onrt, the 'l'o,Ynship <·onns<}l a11d 
),Jr. I~<l,va1·(l I.J. l)avh4, fo1· the relator ( no,y of 
('Onnsel fo1· 1·<1 spondent) hring- p1·eHent, and argn-
P<l before .. Jnf-4ti('es 1>al'ke1· and (~an1pbell fo1· leayp 
to have our ('lientN, (·onsiNting· of the .. Johnsons aN 
stated and all the neiµ;hbors of 1·e-spondent's tra('i 
( co1nplainant, l)i<"kson, being one of the neighb-
ors), b1·ought in as defendants and, if NO pern1it-
te<l, to oppo~e the- 1nanda1nus on the. ground that 
to allo,v it ,Yould nullify the quoted n1atter ·et 
forth in the deed of .. J ohnson8 to Ma1·lyn and pnr-
<'hase n10Bcy n1ortg·age of l\ia1·lyn to the "John-
sons, rest1·icting · the nHe of t hP plot to Ningle fa111-
ily 1·esidentes nnde1· the n1 nnicipa 1 orclinancp 1·p-
J a ting to lan(l and huilding·s. 

The lea1·11e<l .. Jnsti<·es did not think therp "·aN 
p1·e('edent fo1· a llo,Ying the .. J ohnsons and tlH~ 
neighbo1·s to <·on1e in as defendant.N, bnt took thP 
n1atte1· nnde1· advisen1ent and per1nitted nH to filP 
n brief as .L.\1ni('US ( ~u1·iae. 'I'hiN "'"P did and, aN 
pe1-taining to the pi-esent point, ,Ye lutvP given 
ext1·acts f1·0111 that brief ". hieh sho"'" the reta inp1· 
( ]). :2:i/ 20) and the obje(•t of appearaure, the h1·ief 
itself having been in the hands of p1·esent (·onu-
Nel, MessrR llo,Yt) & J)aviR, Nin<·P J)pcen1he1·, 1H~(i 
(p. ~0/ 21) 

It re1·tainly violates all p1·01H·iPty fo1· the .. John-
sonN afte1· taking such a public ~tand before thP 
Hupreu1c (~on1·t, to he no",. a llo"'"ed to de:--;ert theiI· 
for111e1· associa teR and to join hands "'"ith thP onp 
tlu.} ,J ohnsons and their assoeia teH Ro deteru1ine<ll v , 

and afth·n1atively fong ·ht in that ('1onrt, viz; thiN 
re~pond ·ent. 



'I'be Idstoi-y of the -J oh1u.;011 affidavit appea1·~ 
.·0111e,Yhat in thP reeord. ()u .,A .. pril 3d, 1928, ,v<1 

nsked the ~J ohnNons to execute au affidavit ( p. 19 / 
:!!) ) ""hich supported theil· fo1·1ner stateu1ents and 
1 heir tetainer. They stated to ns that they bad 
inserted the- quoted n1atte1· in the deed aud 11101·t-
gage to proteet the neighbor~, esperially ~11·. 
H<·hofield, f1·on1 the ·p1•Petion of an apart1nen t 
honse, bnt l\1r. -Johnson added that he feared he 
1niO'ht endan° ·er the u101·tu:a0 ·(} hP and his " ,,ife r, u b 

held on 1·espondent's t1·att if he gave ns the affi-
< la Yi t ,v he1·e11J)On \YP NH 0 ·ttested that hP se(.) eouu-' 
Nel about it. Ile did that and on the Na1ue dar . 
he 1uailed ns a lett<}1•, Naying: 

''(~onsiderin~: the adviRabilit.Y of sio·ninO' 
LJ b b 

the enelose(l docun1ent, I sought eounsel on 
this u1atter, and ,vas advised not to sign, on 
practically the san1e grounds as stated to 
you this 1norning. I therefore return the 
pape1·N he1·e,Yith" ( pp. 21 / 30, 22/ 10). 

'l'he only gToun<l stated ,Yas that he fea1·ed he 
1uight endang ·e1· his 1nortgage ( p. 19/ 2!)). 

'rhe 11Pxt t1dng ,ve kne,v Mr. Johnson had ex(l-
cntPd, t,Yo days ]atei-, an affidavit fo1· defendant 
i-espondent, 1·eading (p. 1:3/ 20): 

' "I aJn one of the grantors in the deed 
<lated A..\ pri 1 8th, 1926, n1ade by n1yself and 
n1y ,Yife, I-Iattie L. Johnson to the Marlyn 
l~ealty Corporation, a corporation of the 
Rtate of Ne,y Jersey, fo1· pre1nises on the 
·onth side of Burnet Street in the To,vnship 

of Jlaple,Yood. 

2. 'rhe said deed contains the following: 
\Hnbjeet to existing restrictions if effective 
and Statutory and 1nunicipal requirements re-
lating to land and buildings.' 

:t In inserting this said provision, it was 
not thp intention of mvself and my ""ife to . 
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i 1n pose any re~ ·triction upon the aid pren1 -
ises bnt ,yas 1nade as a protection to 011r-
,1elves in case the court shol1lcl construe a 
zoning ordir1ance as an encl1n1brance against 
p1·operty. \V' e did not ,vant to be responsible 
on the ""arranty i11 the deed in case it ,, a. 
held that a zoning ordinanee ""aR an <~nenn1-

• 
hranre.,, 

o t P ",. P 11 that no 1 ·e f P 1 ·en<· P i~ 11 UH le to the in -
. ·e1·tio11 of the q note<l ,yo1·<L · in the JJ u rclHt 8C 

,noney ,nort,<JOf!e ( eo1npare record pp. 13/ 27, 
/ ;~O) ; that it 1·efe1·s to ",.hat a rourt ",.onld do, 

,Yhieh iR nn<lonbtedly a faney suggested ai th<:\ 
present tin1e, fo1· a lay1nan <loes not give thought 
to that viP,\ ,. in u1aking a. flp·ecl; that it definitel>,. 

, 

~ho"'"S that the zoning ordinan('e of the to,ynship 
,yas in 111ind; and the affidavit ""as s,vorn to on 
~\p1·il ~th, 1 H28, before _.J. ( 1has. O'l~rieu, as no-
ta1·y pnblie, ,Yho, the day previous) had hin1self' 
1nade affidavit ( p. 1-1/ ~0) "'"hirh after p1·eli111in-
a1·y ,Yords, sny~ on page 15: 

"I kno"" fron1 the tonverRation I had ""ith 
)fr. and ~Irs. _.Johnson at the tin1e the said 
deed ,Yas executed that it ,Ya~ not their in-
tPntion to i1npose restrictions on the said 
land but the said provision ,Yas inserted as a 
protection in case it Rhon]d he held by thP 
<·ourtR that a zoning ordinanee "ras an en-
en1nb1·::tnc() against real eRtate, ,vhich "'"oul<l 
u1ake the1n liable on theil· ,yarrantY i11 thP • 

deed.'' 
]Iere, again, ,Ye note that therP h~ no 1nention of. 
inRertion of the Ran1<1 ,yorrlH in the pnr<·ha~P 
1noney 1nortgage; there i~ 1·eferenre to ,Yhat thP 
<·on1·ts 1night do, ,1 0 in1prohahle to helirve in any 
event, and-""hat is amazing-the i<len that the 
affiant i8 given knotcledr1e by <'Onve1·Rations ha<l, 
,YherPas the affidavit of ron1plainant J)ickson ( p. 
7 / 2-!) a~ to ·ategorical stat()111ent~ 1nnrle to hiln 



b, r lVlr. and Nli-8. Johnson have been (_}lltiJ·p]y diH-. 
1·ega1·ded by thfi C'ou1·t belo,Y. 

110th of these affidavit~ for 1·espondent are arti-
fi<'ia l and sho"" in thri1· ve1·y <'On tent eon1po~d-
ti( }u bY the h1,YYe1·H in this ease. . . 

(
1outi-asting · ,Yhat the affidavits say, ,vith tht-1 

pnbli(· appearance of the ~J ohnsons iu the Su-
pren1e f'ou1·t at th() ()<'tobe1· te1·1n, 1920, ,Ye find 
tllen1 then <·1a1uo1·ing to have the quoted ,vo1·d8 
,vhich ,vere inserted in the deed a-rid the mort -
ya.<Je, deelared to be an in(·n1nhran<·e on the prop-
e1•t_y so as stop the isHnane(:} of a u1andan1us and 
1ritho11t any fear that a.s an incit1nbra nee the U)ffr-

ra nty of thP deed 1A)ould infure then1. 
,, Tith the 1natter so plainly p1·esente<l, the 

learned , Tire (Jhancellor gave credenc-P to thp 
.J ohnsou au<l ()'l~1·ien denials ( p. 25/ 5) and en-
t ir e ly brushed aside the appearance in the Sn-
pren1e (~onr·t ,v hir h so patently he lies the affi-
davit. statP1nents. l-Ie also overlooked the faei 
of the affidavits quoted 01nitting n 11 l'eference to 
1 hP in~e1-tion of the san1e ,vordH in the purchase 
n1oney n1ortgage, an oceu1·rente ,Yhieh to a real 
PHtatP ag·ent like ~1r. O'Brien 11111st have been so 
nniqnP that ~0111e explanation ,Yonlrl he no,Y 1nadt.i 
about it. ,, rht11·e ,ve1·e the1·e an ,T ,var1·a ntie 'H to . 
1n·oteet in the })u1·eltase 111oney n101·t0 ·a o'(_}? • t, 

It \\·onld he nnconsciona ble and eontrary to ., 
pn hlic poJ ity to pei-1nit the .J ohuson~ in these 
<·i1·cnH1stan<·eH to no,v be hea1·d to rlenv " ' hat they . . 
had in opPn <·on1·t alleged to he a fart t,vo years 

'rhe 1•pasou ,Yhith govei·ns estoppels is that 
afte1· a n1an has by his o,vn deed or act in 
pais acln1itted a fact to be true, he shall not 
he pe1·1nitted to rontradicf it. 

J?/a9r; Y. !J!Iann, 1--! Pick. ( l\ilass) --1-67 . 

.• .\.. lllHll ii-; concluded and forbidden by ]a" r 
I. 
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to speak againHt hL · O""n att 01· <lee<l, e, en 
thongh it if-4 to say the truth. 

J)c }}l(I rest Y. HO p per, 22 N. ,J. r~a ,v 7>9n . 
. Hudson Y. Tl inslo1r T1rp. H;"> -A- T. -l. I~a,Y 

-l:37. 
>-"~ pa rro H" Y. /( in ,(J ,n a ,z, 1 
... '-\. reeital in a j11dicial record in1port8 ah-

r-;o]nte ve1·ity and all parties thereto are eR-
topped fron1 denying itR truth. 

16 f'ye. 684. 

(~onnRel's ln·ief nH to appearante fo1· the ,loh11-
r-;01L· and the l~u1·nPt Rtre<)t neiµ;hhors, finrlH 1n·P-
('ise conne<·tion in chara<"te1·izing the PJ ohnsons aH 

thP granto1·~ of the <lee<l to Marlyn and 1nort-
gagee of the 1no1·tg;age Marlyn to ,J ohnsons cou-
taining the prr<'iHe "·or<lR therein, quoted tlH)l'P 
nnd he1·e. 

rrhe RnprelllP ( ~on1·t opinion in t he1 1na11<1a 111 nf-4 
proceeding sayR ( 1:{ri ...-\tl. 6G2) : 

"Appli ·ation ,Ya8 also n1ade to b1·ing in a~· 
parties to this proceeding o""ne1\ · of property 
adjac-ent and in the neighborhood of rela-
to1·'s property as being parties in interest.'' 

}Iention is then n1ade of onr filing· a brief <L · 

1\n1irns (~n1·iae. 

,, her~ a pe1·so11 has ""ith kno"r]edge of the 
faets arterl or ('Ondutted hi1nself in a parti-
<·nlar n1anne1· 01· asse1·te<l a partirnlar rlain1, 
title or 1·ight, he cannot after"Tard assun1e a 
positjon in<·on 'istent ,Yith such act, rlairn 01' 
right, to t~e prejudi<"e of anothe1·. 

16 C'ye. 78~. 
rraken in any vie"· of the <·ase the pl ohnsons 

• 
thte"T iu their lot ""ith the neighbo1·R of the tra<·t 
and the To""nship of 11aple\\"00<1 fo1· the single 
pn1·pos(l of stopping a 111 andan1 us hy ,L 'Sflrting 
the quoted 1natte1· as a 1·eRtrj('tive <·ovenant h1 
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favo1· of those neigh lH)1•R a1Hl ,Yhen oue ~nch 
neighbo1·, 1·elying ou the aHse1·tion and pnhlic ap-
pea 1·a n<·e in eourt, no,y see kR to have violation of 
the c-ovenant enjoined, the lea1·ned court has 
1·11led to the injn1·y of 8neh neighbo1· and thP 
'l'o,YnHh iJ). 

It is not ,vithin the po,ye1· of the ~Johnsons to 
1·( ]ease the p1·ope1·ty f1·0111 the eovenant eontraet 
plaeerl in the deed and 11101·tgage. Respondent 
eYi<lent]y holrls that thei1· affirlavit herein (p. 1:1; 
j()) even if nullified by application of estoppe1 
hy c-ondnct and in paiH, 11111st act a~ a release of 
t h·e- ptope1·ty. rrhis is, of ("0Ur8e' a 1 togethe1· un -
tenable. Effort has been 1nade in the past to have 
a grante 1·eleased f1·on1 his aRsun1ptiou of a 
11101·t o·a 0 ·e hY ta kin O' deed t ln·oui?:11 deedin o- bae k ~b • b , CJ M 

the J>t0J)<_}1•ty to the 0 -rantor 01· bY the 0 Tanto1· re-. b . o 
leasing hin1 fro111 the assun1ptiou. It has bePn 
held that this tan not be done. 

(J-ifford Y. Garrigan _, 117 N. l .... 257. 
>-'{tarbird Y. Cranston) 48 Pac. Rep. 652. 
1 Jones Mortgages) sec. 764. 
ffla1·k v. JI award, 150 N. Y. 232. 

If, then, the 1·elease 01· deeding back cannot 1·e-
]<1ase the grantee fr-0111 his assu1ned obligation 011 
the bond and 111ortgage, nothing the .J ohnson8 
(·an no" .. do ""ill a1te1· the plain intent of the con-
t1·art <·ontnined in deed and 1nortgage entered 
into to benefit the To""nship anrl the neigh bo1·s 
of 1·eHpondent's t1·art. 



Third Ground of Appeal. 

It was error to dismiss as the quoted 
Jnatter in itself constituted a restric-
tion running with the land limiting its 
use to single family residences. 

given 111eaning if it ean be done fairly and ·on-
ahly; an<l it is not 1·earli1~" to he rlis1niRsed n~ 
h(}ing 

'l'hP 1natte1· in both <leed and 1J1orffJOfJC herein 

' Hnbje<·t to existing restric-tions if effeet-
iv·P an<l Statutory and 111unicipal req11ire -
n1ents 1·elating to land and buildings.'' 

'J'he ""01·d "ordinance,, is not n1en tioned, but the 
stronger ,yo1·d~ are used: "1·equire1nents 1·e]ating 
to land and buildings.,, 

In the 1o,Yer eourt reRpondent busied 
,vith 1nurh a1·gu1nent as to n1eaning of the \YOrd8 
"Rubjert to,, and c-ited about one hundred 
to sho,Y that unless the grantee assu111es in ex -
press "~01·<ls, let us say, a n1ortgage, he is not li-
able on the san1e. The error here " "as -i11 eon-
fnsing ,Yhat the grantee is liable for on a bond 
and 11101·tg-age ,Yith ,yhat thP prope1·ty itself i~ 
liable fo1·. ,,.,,e have no quar1·el ""ith respondent 
about thP g1·antee as au individual bPing liable 
on the bo1Hl and 11101·tgage ,vhen he ac-eepts a <lee<l 
,vhic-h Rays that eonveyance is subjeet to a bond 
an<l 1no1·tgage ,vhich a1·e assun1ed by the grantee . 

... \s b<la1·ing on another point h~i-ein, respondent 
also kno,vH that although the 1nortgagee iH not. 
privy to thP a~~n1nption and no c-ousideration a~ 

paHseR fron1 the 11101·tgagee to th~ gi-nnte<\ 
thP n1<n·t0 ·n°·ep eau hold the 0 Tanter a~ an oh]i<>'o1· 



on both l>oud au<l 1no1·tgage. ...-\.nd Pven though 
t 11<}. g·ranteP deeds th( 1 p1·ope1·ty to anoth(-l1· and 
the 111ortgagee assignR his n1ortgage to still an-
other, the n1ortgag(}e by aRsign1nent ha~ the right 
to hold the fh·st gTa ntr~e as au obligo1-, even 
though s11c·h 11101-tgagee \Yas not pOHHihly in 1u111<l 
,YhPu the deed \Yas given an<l taken. 

'rh<1 ,Yo1·<1s "subjec-t to'' in a deed 01· othe1· in-
Rt1·11111e11 t, a1·e defined as n1eaning · "<· luu·ged \\?ith ,, 
o 1· "Hn hservien t to.', 

''/ lVords and [)hrascs, 1i..;t series, 671~. 

rrhh; is universally 1·ega1·<led a~ thP n1eaning of 
the ,vo1·d~. The prope1·ty is eha1·ged ,Yith "·hat-
ever it is recited as so subjected to. 

'rhe plain idea is to infor111 the gTantee that 
the p1·ope1·ty is so eha1·ged and that the property 
1n ust respond aeco1·dingl,Y, ""hethei- the o,vne1· 
t he1·eafte1· ",.an ts it 01· not. ,,re have he1·e it ve1·y unique situation in that 
the l)Urehase 111oneY 1nort 0. ·a 0 ·e <dveu back cou-. h h t, 

iaine<l the sau1e ,Yords as the deed: 

"Rnbjert to existing i-est1·ictio11s if effect-
ive and Statutory and n1unicipal require-
n1entR relating to land and buildings.'' 

1'he 11to1·tgage \Vas signed by grantee as n101·t-
gago1· and bound itself, its suecessors and a8-
Higns. 'r'he only sensible vie,v of the n1atter is 
that tlu~ land ,Ya~ to be foreve1· eharged and the 
1-e~t 1·h·tion <'OU 1 d not be eu t off by foreclosure. 

'l'he ,Yo1·ding of the quoted 1natter g'ives us an 
i<lea of just ,vhat ,,Tas in the 1ninds of the pa1·t-
ies. "l~xistinµ;'' applied to 1·-f)Rtrictions, \Yhen fol-
lo\\ ·ed in ('Ontext by ,Yords indicating a furthe1· 
hu1·den ou thP p1·ope1·ty, 111eans to 1·efer to thos< 1 

]'(-lSt1·ietioni..; already on the pren1ises as ,Yell as 
those ,Yhic·h foll(nY "If effeetive'' suggests alRo 
that if thoRe al1·early on the pren1iseR a1·e not ef-
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feetiYe, it ~hall not linlit th<) 1·Pst1·ictious ""hi('h 
follo"~ in the 8an1e context. "Requi1·en1ents," 
n1eans that the grant-ee is 111ade a""are that hP 
ron1eH into the eon1n1unitv to obev \Yhat the 1nuni-• • 

cipalit.v 1·equires, ~nbo1·rlinating his o,Yn "'iNheN 
and the J)I·operty to the 1·ule of that municipality. 
''!{elating · to land an<l bnilrlingH" sho" "S the p1•p-
<·iNe l'efe1·en('e to pa1·tieular reqnire1nents, beeansP 
,Yith no n1ention of "1·eqniren1ents" therP 1night 
he dispute that it 1·eferre<l only to avoirling nuiN -
a uees, obeying health la" "s etr. " rbereas precise 
1•c.}ferenee to "lan<l and huildingR" leaves no loop -
hole for the g1·antee to eRc-ape. It is pointed 011 t 
to hi111 that in aeeepting the <lee<l the grantee ha:,., 
houn<l thP land to Hl~tatutory and rnuniripal r<'-
(JUire,nenf8 relntiny to land and bu1·ldi11,qs" and to 
further avoid any 111isunderstanding as to just 
,Yhat the g1·antee iN binding the property ,vith, 
the 8an1e prceise 1cords arr put into the 1n1rchase 
1noncy 111ortyayc giYen bct('k as part of the con -
Ni<leration in such a \YaY that even if the 1no1·t-• 

gagee obtained po:-u;;;ession of the prope1·ty, he 
<·onld not ayoid the re.'trittiou. 

It " ·ill not be <lis1Juted that at the ti1ne of O'iY-t"I 

iug and taking the deed a1Hl 11101·tg:age herein , 
.c\.p1·il, 192H, thei-e had been litigation " "hPre tho~P 
desiring· to ere('t apa1·tn1ent honseH on 
~ought the Rnpi-en1e C'1ou1·t fo1· 1nandan1ns to e11-
Jo1·('e giving a pern1 it f 01· su (' h e1·e<·ti on. 1 t " ~i 11 
not hP disputed, further, that thP granting- of 
" 'Tits of n1an(lan1uN hefore Ap1·i], 192(-i, ,YaN gTeat-
ly agitating eon11nnnities " "he1·e apart1nent hon ._·e~ 
" "ere and Nti11 a1·e 1·egarded as ~in1ple pests, dr -
stru('tive of con1111nnity intereNt. llPn<·e, in ... lp1·il 
J !)~G, it " "as a fail· assurnption that if the ,J oln1-
so11R had gone to thP Snp1·e1ne (,0111·t they <·onl<l 
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have obtained pern1it to 
0 11 the plot a ft-er" ·ard 
]~enltv (~o . 

• 
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e1·ett au n pa 1·tn1en t lHHIH<..i 

(·ouyeyed to the .:\Iarl, ·n . 
\\ Tith this potential 1·iµ)1t in the .JohnH011s, ,Yhat 

conld he the 1neani11g; of thei1· inse1·tiug; in thP 
<leed to the ~Ia1·lyu (~o. that the <·onvt1YHU<·P "·a8 . . 
8nlJject to "statuto1·y and u1nni<"ipal 1·eqni1·e-
111ents 1·elating to land and hnildingH,,, if not 1o 
11u1ke sn1·e that Ho fa1· H8 the 'l'o,Ynship a11<l tlie 
11 pi o · h b o 1 • R of th e tr a (' t \\ · e 1 · e < • o u ( · e 1 · 11<~ d , th P , • n . 
:hould be p1·ote(·ted f1·0111 the erection of au 
H part1neut house by 1nnkiug the g:1·aute,p take the 
p1·ope1·ty C']uu·g;e<l " ·ith coB1plh-1n<·e "·ith the 111nui-
('l pa 1 ord inan<·es, (·o 11rt or no eo II rt! 'I'}d N iH 
" 'hHt the -Joh11sOJ18 told <·ou11sel on the n1orning-
of .. 1p1·il :{d, 1 B28, " '"hen they said that they had 
iuse1·te<l the 1n·ovh;iou in deed and n1ottgage to 
1n·ote<"t th<~ neighbo1·s, espec-ially ~Ir. Sf'hofield, 
f1·0111 the e1·eetio11 of au apartn1e11t ho11He ( p. 19/ 
:!6). 'l1hiH is ,Yhat the -T ohnsons told eomplain-
a nt l)i<·kson ( p. 7 / BO) \Yhen they sai<l that it ,YaN 

intended hy RU(' h p1·ovisions to charge the prop-
e1·ty ,Yith eon1plia nee ,vith the zoning ordinances. 
'rhat, fn1·the1·1nore, "·as the only thing: they had 
in 1ninrl 01· eonld possibly have in 111ind \Yhen they 
1·etaine<l <·ouusel in association "Tith the neigh-
l~o1·s of respondt~nt'H tract, to appear before the Su-
p1·e111e ( ~0111·t in the 111anda1n11N JH·oeeeding to op-
poHP g1·a 11tiug n u1anda1n ns to <·ou1pel the To,Yn-
Rhip to g1·aut a pe1·n1it to e1·eet an apai-t1nent. 

l{eNpo1Hleut i11 the <'Onrt belo"· adn1itted that 
t h(-l1·e \YHN no ('ase in point ,Yhich, to hiR 1nind, 
fitted thi~ <·aR<\ altho h·e, pieked up l ' a" lJuvn Y. 

II. ,._i..;:_ ('hasie d· ro. 1-!9 Io" '"a, 22, in an effo1·t to 
sho" · hy Hnaloµ;y that his poNitiou ,Yas th~ 1·ight 
onP. ..1 NiJnp](-l stnte1nent of -the fact8 and the 
<·on1·t~s <'Oll('lnRion the1·e "·ill Hho,y that jt <lo()R 
not apply to a Rituation like the 011e he1·e. 



--
'l'h<} RUJ)])le111entnl ve1·ifyin°· affi<lavit of ''""illiant • M 

J>anl l)i.f'kson (]). 7 / :2:~) NtateN: 

"'l'he a11egations on info1·n1ation and belief 
"'"ith 1·espe<·t to the ag1·ee1nent bet"'"een Ed,Yard 
T. tTohnson and his ,vife, Hattie L., ,vhen they 
eonveyed the said property and took back the 
pureha ·se n1one~T 111ortgage aforesaid, ,vith 1·e-
spect to the 1neaning and intent, exp1·e8sly 
stated and ag1·eed to at the tin1e, 1,oere based 
on categorical sta.te1ncnts to rne by both Ed-
1vard T. Johnson and hiis said wife H attic L. 
,fohrison that the cla1ise taken froni the deed 
and 1nortgage and quoted in the original Bill 
of Co,nplaint paragraph 2) 1ras inserted there-
in, for the purpose of chargirig the land with a 
r:01 enant to ro1nply with the ordinanres of the 
Townsh'ip of Maple1vood and not erect apart-
1nrnt honses thereon/) 

'l"hiH ,Yas not denied by the "J ohnsons although coun-
sel had ropy of th() affidavit befo1·e verifying thei1· 
o,vn affidavit ( p. 14/ 10), and respondent'~ <·onn-
Nel not onlY lu1<l thr I)iekson affidavit bnt also that . 
of counsel ( p. 1 H) ,Yit h itR pointed state1nents of 
faet ( p. 1 H / 17; p. 20 / 16), for both "Ter-e a 11 n<led to 
in his hrief to the ,Tire-Chancellor belo,Y. 



Fourth Ground of Appeal. 

Respondent is estopped by his own 
conduct . 

... \8 ""ill he 8eeu f1·01n the detailed nar1·atiou 1111-
dP1· 0111· opening Htateu1(-lnt, Slf pra, C1hief ,J nsti<·0 
(tnnunere gtanted a Rnle on an application fo1· 
n1au<la1nus to thP Rup1·e111e ( 1on1·t, ,.July ~Gth, 
1 B2G. Respondent ou ... .\_ ng·nst 1 ~, 1 B~6, filed H 

prtitjou ,Yith the ( 1 on11nittee of th -p 'l'o""nship of 
l\Iaple" "ood for a ('hange in 01·dinanee ,vhich 
,vould zoru.) hiH plot so as to per1nit erection of an 
n pa1·tn1en t. 

'Phere ""aN no necesHitY in itself to 111ake this • 
applic-ation. _1-\s the Rnp1·en1e ( 1on1·t ,Yas grant-
ing 111anda111nH in like <·ases, ,vhat explanation 
(·onld thei-e be for it except that 1·espondent rPr-
ognized that the land ""as ('harg ·ed ""ith obedience 
to the 111uniripal requi1·e1nents 1·elating to land 
a1Hl hnil<lings and he the1·Clfore sought to con1e in 
nnde1· that 1·est1·iction, so plainly expressed, by 
ha vi n °· th P 0 ·overn in ff hod Y eh an °·e the re<111 i r(.)-• t°' 

lllPnt"! 
Re~pondent ('annot Hay that he ,Yas " "ithout 

kuo,Ylf\<lg·Cl of hiN 1·ights, for he chose hy (·onnsel 
to go to t hP Rnp1·en1e ( 1on1·t fo1· a 1nanrlnn1 nH h·P-
fo1·e hp petitio11ed the 'ro"?nship ( 101nn1ittee. 

l{r)fr1·1·inµ; to the ~tate of (~nse in ifar,qolis Y. 

JI a plr,rnnd, #11-!, thjs ('1on1·t, :\'f a.y, 1927 te1·n1, it 
"?i11 hP H(-)eu thnt n1otion fo1· Rule ""HN 1·etu1·ned 
.July :2-1-th, 1B:2<i (page 1, thnt reeo1·d); petition 
fo1· l{nle YP1·ifiP<l ,.July 20, l !)26 ( pag ·e 7, thnt ree-
< n· d ) ; l { n l P H l n <l e . J n l y H, 1 D 2 H ( p n g· e H, that r Pe-
< >1 • d) n1Hl the ag-r(_led statent(lnt of facts ( pag ·e 1 l _, 
that 1·p<·o1·<l) HtateH: 

• 

"7. ()n ... .\_ngnst 18, 1926, l'elator applied to 
the 1nnnieipal a11tho1·ities of Maple""ood for 
a ebange of zone under the ordinance and 
thereupon the To,Ynship Con11ni.ttee directed 
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the preparation of an ordinance changing the 
zone in accordance with the petition, so that 
such ordinance might be introduced and a 
hearing upon it held. That the ordinance 
has been prepared and ,vill be introduced at 
a regular n1eeting of the ron1n1ittee to be held 
on ()ctober fith, next.'' 

()1·dinaril:v thiR "·ould he 1·e~.{al'ded as indjcating 
au effort of respondent to experirnent ,vith thP 
situation, hut ,vith counsel at hand respondent 
kne,v that he applied for change in ordinance be-
<·ause his property ,Yas charged "Tith the rest1·ie-
tion aforesaid. Having fully recognized and 
aeted under the restriction he is estopped fron1 
no"" attacking it . 

Fifth Ground of Appeal. 

It was error to dismiss the Bill on the 
ground that there was no privity of 
contract in complainants with the 
cause of action, the contract or the con-
sideration. 

~rhe learned \rice (Jhancellor uses the ,vords 
"privity of contract'' to predicate upon the1n bis 
finding that there n1 ust be such in order to per-
n1it complainants to obtain relief herein. 

The ,vords quoted as constituting a restr.ictive 
covenant are contained in a deed of J ohnsons to 
lVIarlyn and purchase money n1ortgage of Marlyn 
to .. f ohnsons ( p. 2), thus providing the signator-
ies directly. ltespondent ,vas then and is nO\\r 
l:>resident of the lVlarlyn Realty Co. and the deed 
and 111ortgage bind the parties and their assigns. 

This <·onRtitutes an express contract, ,vith the 
exehange of deed and n1ortgage on staten1ent of 
consideration, providing fnll consirleration fo1· 
such express contract. 



,,,,.P have nlrea,ly Rho"·u that the land rover0<l 
the1·ehy is ln11·dene<l by au oblig-ation to nRe sa1ne 
jn accordance " Tith the Rtatnto1·y and n1unicipal 
i-eqnirfln1-()nts relating· to land and hnildiugR, thP 
" ro1·dR of the jnRt1·111llents ( p. 2/ -1-). ,,rp h,1ve alNo Nh<nYn that thP ,JohnNOllR tool .. 
positjon befo1·e the Ruprenie ('\)111·t that Rnrh oh -
lig ,ation \YHN thns plac-ed on thP land for the lJrHe-
ji t of the He(qhbors and the r1101rnshiv. In the 
fa,·e of the 1llany Rtaten1ents as to this, respond-
ent has r eJnained co1npletely silent. He has not 
nnH,Ye1·ed the Jljl]. I-fe hns n1ad-c) no affidavit. He 
<·ontents hi111self ,Yith a niotion to diR1niHs and 
affidavitH of otbe1·8. 

_._\_8ide fron1 the dec-la1·atio11 of thp ,J ohnsous 
thnt thP qnoted n1atte1· ,Yas inse1·terl fo1· the bene -
fi t of the neighbors, " '"ho else outside of the To,Yll -
1hip itself c-on1c1 have inte1·est in it"? The entire 

district, both sides of l~n1·net Street, is restrjcte,1 
hy th ·P n1 nniripaf 01·dinance to single fan1ily resi-
dences. 'l'lds appears the 1nore in the Htate of 
( ~a He on 1-\.ppea l <·over(ld by stipnlation of ronnsel 
( ]). :{G), ai,;; ,Ye11 aH hy the affidavit of ronnsel ~p. 
21 1:1). 

c~o111plainaut l)i<·kson is bonn<l aN " Tt~ll as thr 
1·eHt of the people on Burnet Street, inelncling res-
pond(-ln t. The (-lll tir( _l argun1en t hef 01·e this rourt 
in appeal~ 011 this ~faple,Yoocl zoning dispute, 
( # 1 0 n, # 11--!, ~fay ~I' e 1 ·111 , 1 !l 27 ) , ,v as that the re 
iN a definite e~tablislunent by the ~ro,ynshjp of a 
<·0Jl11n11uity plnn and in keeping ,Yith tlu1t plan 
the ll1ost of tlie people of l\faple,Yoo<l ,vent there 
and PHtahliRhed ho1neN. ,, Tith the dispute so 
~hai-ply <·01Hlnc·ted ever ~ince the decision in 
lyJ1aciuHas r. Risley ( BB ~- .J. I.1a\Y :-389) <·01n-
J11nnitieN have t1·ied to 1·etain- the plan so estah -
Ji h r<l n n < l it "Tn N a pe1·f eet I y 1·a tiona 1 expect a -



t ion ou the pa1·t of the J ohnsons, for1ne1·ly living: 
at :-~G I~urnf~t ~t1·eet, ~Iaple,yood ( note erasure 
of old address, p. 21/ 24) that this district plan 
of i..;ingle fan1ily re~_;idenres should be 111aintained 
hy inse1·ting , i1l the <leed and the ,nortgage the 
provision that the eonveyance \Yas (·onditioned 
npon use of the plot fo1· single fan1ily 1·esiden<·Ps, 
:ls 1n·ovided hy the 'I'o,Ynship 01·dinaneP. 

I~espon<leut, president of the ~farlyn Realty 
( \). u ho s(q" e d the 111,ort gage) does not deny a 
Hingle "·or<l of the l3ill or affidavits for eon1plaiu-
ants, although the staten1ents a1·e precise and to 
the point. IIence, it ean he assun1ed that re-
Hpon dent is 11 na bl e of kno"~ ledge 01· on inf orn1a -
tiou and belief to deny that the deed and thP 
1nortgage "·e1·e ,Yorded aR state<l to 1nake it a 
<·ontraet exp1·essly binding the plot for the bene-
fit of the neighbo1·s and the To,vnship. 

It is notoi-ions that the Igna<·innas ease ,vaR 
deeided long before ... .\.pril, 1 B2G. Agitation in 
eon1munities ,YaR p1·onounced, as the list of eases 
fo-1· n1andan1ns in zoning 111atte1·H in the Supren1t1 
( 

1ourt fully 8ho" ~s. It ,Ya~ a natural thing fo1· 
the parties to bind t.hemselves and the property 
to obedience to the zoning 01·dinanee and carry it 
to their sueeessors and assigns. The \VOrds of 
1·estrietion a r-e f1·ee fro1n an1 bigui ty. Reading t heu1 
\\rith partienla1· point to US·P of the ,vo1·ds "suh-
jeet to existing 1·e8trictions if effective'', there is 
indicated bY "'"hat follo,vs an intention to bind . 
the property ,Yith ne,y 1·estrictions. 

The l(larne<l \Tiee (;haneellor· thought the1·e 
n1ust be a 1·eciprocal right in respondent to en-
title eo111plainants to 1·ight of enforeen1ent of thi8 
1·estrirtion ( p. 26/ 8). I-Ie, ho,vever, lost sight of 
the fa('t that there has becon1e established in ou1· 
la" ' the right in a third party to sue 011 aceonut 
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of a rontrart 111ade fo1· his benefit, eyen though 
Rneh thil·d party 111ay not he in privity and n1ay 
in fact kno" " nothing " "hateve1· a hont the eon -
t ra('t . 

... -\ p pP l l a 11 t H < · l a int th a t they n 1 ·p th 11 ·d part i PH 
f<n· " "hOHe benefit the ('out1•'a<'t het,Yflen 2Tant<n~ 

< 

and gTanteP of 1·espon<lflnt's plot \YHH 111ade and 
,YP have ~ho,Yn that sn('h <·laint iH Rnppo1·te<l in 
~tatntP and ('0111·t <lr<·isionR. 

'l"he P1·aetiee Act p1·ovidrs that a third pa1·ty 
1nay Rne, in these "·ord~ (_(1on1pilerl RtatnteR, page 
407>9 sertion 28) : 

"Third pe1·son u1ay sue on ('ont1·a<·t for h~s 
henefit.-Any perRou for ""hose benefit a 
eontraet is n1ade, " "het11er surh contract be 
nnder seal or not, 1nay 1naintain an artion 

t 

thereon in any cou1·t and n1av use the san1e 
t; ._ 

as 111atter of defense i11 any actio11 brought 
against hin1 noth,vithstanding ' the consid -
eration of Hnrh <·ontr-art did not move fro1u 
hin1. '' 

It has been held that the san1e 1·ight in a third 
pa1·ty exists in equity. 

l::Jyllab1ts. 

"A eont1·act of t,Yo persons on a sufficient 
eonsideration fo1· the benefit of a third person 
is enfo1·reable against the cont1·artor. '' 

Paye 40.2 of op-inrion. 

"It is undoubtedly the la" " that if t,vo peo -
ple upon sufficient eonsideration agree to do 
so1nething for the benefit of a third , such con -
tract 1nay be enforced as against the t" "O con -
tractors." 

1) rs r, u JI er Y. fl on de l, 7 6 N. .. J. }1~ q n j ty ;{BJ. 

Jt 1nnst hP again stated that thP .. John80llN in 
thei1· ])ONitiou before the Snpi·erne (;onrt, retai11-
h1g· (·onnsel to appea1· to enforee the 1·estrietjvc 
r oYennnt in favor of the nei .0 '11bo1·s and the To,Yn -

.. 



• 

~hip, took thP Ntan<l that the quoted 111atte1· ,va~ 
insertP<l fo1· their henetit. I~eHpondent n1akP~ no 
dPnial of that. 

1'he histo1·y of this thh·rl pa1·ty 1·ight begin~ 
ca1·ly. ( 1 han<·ello1· I{ent iu the old <·aHP of /)11ke 
of r,nnb erlaud et al. Y. f1oclrinr;ton et al. l)eee111-
he1· :ll, 1817, in ,Johnson's N. \ .... C~hanrery Re-
po1·tH, vol un1e :t, p. 22H, di~rnsses and digests 
111any old eases on the subject. The leading ease 
in ~e,Y , .. 01·k is J_ja1crf>l('f r. Fo,l', ~o :N. \ .... 
hut the 1·ule haN been n1nrh enlargrd until in 
;."{ea,.uer Y. ltauson,, ~~-! N. , .... 2:tl, it has broad -
ened into n1any n1atte1·s of la,v and equity, so as to 
]eave no doubt about it. 

,, rith these t" ·o great Htates, .Xe,Y ,J<l1•sey and 
Xe,Y \ "ork in ha1·1nony on the snbjeet, the1·e cau 
he no fu1·the1· qnei..;tion ahont the n1atte1·. I-lay -
ing sho,vn that the only ones ,vho could have 
bPen iu c-ont<:->111plation of the parti,?s ,vere tbr 
11eighbo1·s and the To,Ynship, the finding of the 
]Parned , .. ieP (~haueello1· is e1·roneons and sucl1 
benefi<'iaries or any of the1n have the right to i..;ne 
for enfo1·<·e1uent of the ri ()'ht eovered bY the rP -n ,J 

st1~icti ve eovrn,ln t. 
'rhe eases 1·ange ove1· a great variety of sub -

je(·ts and it being noted that they go largel~ T into 
a reahn " ·he1·r the hig ·hest quality of la" ... is in -
volved. ,,re havP heretofoi·e alluded to tlJe privity of 
contract diRcnRsion " "itb 1·eferen<·e to assn1nption 
hy a grantee of a 1nortgage nan1ed in a deed. 

J>rivity is haRed on kno,Yledge of the eonti-aet 
and n1ntnality of rovenant, predieaterl upon pa1·-
tieipatiou i 11 the ('Onsiclera tion. 'I'o insist npon 
the- finding of the lea1·ned , rice ('1banrellor, only 
tho~e can ~ne ,Yho thnR kno" "ingly have aetivP 
pn1·t in the agreen1ent of restriction and of thP 



co11Ride1·atiou passing- bet,Yeen the parties . 
... \. conveyed p1·ope1·ty to 11 by <leed Htating that 

<'0uveyan<'e ""aH subject to a 11101·tgage of so111e 
a1nount "a.ssn1nerl by the µ;1·antee.'' The n1ot'tgagee 
i~ not kno,Yn to 11 n nd rlo<:18 not kno"· hi 111. I u 
f ·1(·t o·rantee and 11101•tua0 ·ee are st1·an°·e1·s an<l the c h · bh h 

11101·tg·agee at the ti1ne kne,Y nothing \Yhatever 
of ter111s of the gTant. .....\.nd yet, "·hen the 11101·t-
uao·ee late1· finrls out about it, l~ 111ust respond to M h 

i he obligation of thP hou<l and 1Ho1·tgag·p to Haid 
JllOtto·a<ree. h t-i 

11 conveys tll(l land to anothe1· ""'ithout r-f~peat-
ing· in his deed aRsnu1ptio11 of the n1ortgage. 'l"'hf' 
11101·tgagee assigns his 11101·tgage to another. 11 
does not es<'ape hiR obligation hy Sll('h <·onvPy-
an<'e 1101· "·onld he so eseape even if he put it iu 
his deed that the 1uortgage ""aH assu111ed hy his 
gTantee. ()n the other hand the assignee of th·P 
1nortgage, ""hethe1· he kno,vs it or not, has the 
rig·ht to hold 11, if he ""ants to, althong·h he had 
no part ,, .. ha teve1· in the transa<-tio11 outside of 
takin°· the~ 1norto·aue. h b b 

Ifere "·e have third pa1·ties "·ith thra 1·io·h1 to 

Sixth Ground of Appeal. 

It was error to dismiss the Bill as to 
the Township on the authority of Pt,111 ,0 

v. -l/'01·t Lee,. 4 Misc. 663. 

\Y'"fl eonfflRS to h(=)ing puzzled ovt11· the lParne<l 
\.,.i<'e (ihaueello1·'s finding on thiR point. It haH 
hP<·o1nr, a<·aden1if' that each case RtandN upon itN 
o,yn fa<-ts nnd it is so plain !hat the Sup1·en1e 
(ionrt in th<~ f)1uno ease Htate<l that that ea8e d~-
])PJH1e<l on itR o,Yn facts, that there iH no founda-
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tion for follo,Ying a8 a 1·ule of la,v a stateu1ent 
in the opinion separated fro1n it8 context. 

In the l 3 1t,11io case there ""as a Chancery action 
pending on restrictive covenants and apparently 
it had been urged ( as ,ve urged in our Supre1nP 
( ~on1·t case) that to grant . a 1nandan1us would 
11nllify restrif'tive covenants in the deeds of ree-
01·d. The Rupr·en1e (~ourt felt there an<l in 0111· 

<·ase, that restrictions ,vere a matter for Chan-
<·ery and if a party erected a building in violation 
of a restrietion, despite a n1anda1nus for a pe1·-
1nit, he ,Yould have to tear it do,vn. ,vhat tht1 
learned , rice (;haneellor pieked on, ho,vever, " 'as 
the staternent in the Pu/m10 opinion that so far as 
the facts of that case sho,ved the rnunicipality 
had no interest in the restrictions _, and to simply 
state it is to sho,v ho,Y inapplicable it is to the 
ease at ba1·. 

By its very tern1s, ''Subject to * * * statu-
tory and 1nunicipal requiren1ents relating to land 
and buildings," the rn unicipality is given a bene-
ficial interest. It is not just a private restric-
tion; it i8 a contract expressly entered into in 
deed and 111ortgage for the benefit of the 111un1e1-
pality and the neighborR. The Supreme Court 
said that it ,von l cl do nothing· about restrictions 
in a 1nanda1n us proceeding. N o,y the learnerl 
, rice (Jhaneellor says that as the Supreme Court 
so stated, he ,vill say the sarne thing, th us cut-
ting us f ron1 a 11 relief in la ,v or equity. In short, 
our facts ·are ,,Tidely different fro1n the P1,1/mo ease., 
1·equiring different eonsideration and hence dif -
ferent treatrr1ent. 

The ,vords of the opinion in Pu /r.Jto v. Fort Lee ) 
wupra ,) in the Supre1ne Court, so far as relevant 
here, are: 



•) 1 . ) 

"The only parties inte1·e£-;ted in their existenc-e 
01· (}11fo1·('en1ent ( referring to ass(:)rtion of 1·eRtri<·-
tions) except the 1·elators, so far a.s the present 
case discloses, are the co1nplainants in the rhan<·-
p1•y suit ,Yho n1·e seeking· to enfor<·e the alleged 
1·pi-,;trietions. ,, 'rhe ital ies a 1·e on 1·H. 

It ,vould be aR sensible to dra.,v front that opin-
io1l that a n1nnieipality has no inte1·est in a re-
Ht1·i<·tion as to elai1n before the C~ou1·t of C'ha n<·e1·v . 
that the Rnpren1e ('1onrt had discounted the 1·e-

as hindin°· by eallin° · then1 "the a]leo ·e<l t-, • h ::,-, 

1·est1·ietions" and thro,ving doubt on their 111erit. 
... \.11 the Rupren1e (~ourt ('lain1s to do and all 

that ,.Justices Parke1· and Can1pbell thought they 
<·onld do " "hen ,ve addressed the111 in behalf of thP 
.J ohn80n8 and the neighbo1·s in the 1nandan1uH 
p1·oceeding· ( 11![ ar.r;o11·s r. .._tfa -plewood, 13.if" ... .\.tl. 
G6:!) ""as to eonsider solely the 1·ight of a 11111-
ui<·ipality to refuse a per1r1it to ereet an apart-
1nent he<·ause it had zo11ed the district for single 
fau1i1v honseN. ~rhe learned J nstices rited the • 

JJ11n10 ease on that hearing, but only as sho,ving 
that thP Rnp1·en1e f 1ourt had nothing to <lo ,vith 
1·P~t1·icti onR. 

Seventh Ground of Appeal. 

It was error to disiniss on the ground 
of ,·es ad.iriidicata. 

It is al 1nost a proverb that the doetrine of res 
r1djlfdicatn, is handled recklessly anfl, · ""e 1·eg·ret 
to say, \\Tithout full kno,vledge of the la,Y. 

~rhe ('1on1·t belo" · attached g1·eat in1portanee to 
the disn1issal of the I~il1 in a forn1e1· Chancery . 
i-;nit of lfaple1cood v. Margolis: ( 136 Atl. 707) 
an<l held sneh disn1issal as res ad.fudirata _, g·1ving 

• 



aN baHiH that the J1ill included a1nong its allega-
tions the 1natter above quoted fro1n deed of ,John-
son to ~Iarlyn and purehase 111oney 1nortgage Ma1·-
l yn to ,J ohnsons, and the clen1and for relief . . 

... -\.N to the de1nand fo1· 1·elief there is no sensP 
in that finding, as no 1•{)fp1•ence iR 1nade to any-
thing ,Yar·1·auting it. 

... .\..s to the iuelnsion of ,Yo1·ds ,vhieh ,Ye no"· 
111·ge aH a eon t1·aet bet,Yeen the parties restricting: 
the use of the land accoi-cling to the n1unicipal 
01·di11ance, the lea1·11ed "\riee Chancellor follo,Yed 
the urging of 1·espondent in affidavit and brief. 

]~very <·aHe has a theory and if it is eonsistenly • • • 
adhered to, it is binding on the pa1·tiPs on appeal. 
~rha t is to say, ,ve eannot hold to one theory iu 
the t1·ial t·on1·t and then fo1· the til·st ti1ne on ap-
])eal enlai-O'e the theo1•y so as to brin°· in thino-N b . b 

11ev-e1· conside1·ed belo,Y. 
This theo1·y iH not diselosed by naked sepa1·a-

tiou of "·01·dH or <.: 1 a uses fro111 the <.:on text of a 
J~ill. lt is found in the stand sho,vn by patties 
and counsel belo,Y and in the upper courts. ,, ... e 
plainly r-lairued in the Court of Chance1·y that "·e 
,Ye1·e seeking to con1e up on the equity side so as 
to get proteetion of the {T. S. Supren1e Court in 
11 illage of Euclid v. 11nibler 1-lea,lty Co., 4 7 Sup. 
c~t. llep. 114 ( p. 11/ 14). ,rice (;baneellor 13atkes 
<·hid-ed ns in lds opinion for not sho\viug hin1 
"Therein eq ni ty entered ( 13fi 1-\ tl. 7 07) . On a p-
pPal to this Court the briefs discussed zoning 
01·dinanceR only and specifically disavo,ved a1·gu-
iug abont restrictions. Respondent's bi-ief neve1· 
touched upon rest1·ictions. 1-\s \Ye thought a <·011-

sti tutional question ,Yas involved ,Ye sought to 
go to the l,;. S. Supren1e (;on1·t by petition aud 
h1·ief on eertiorari. It \Yill be looked for in vain 
to find in such petition and brief 3:ny ren1ote ref-
e1·enre to the quoted n1atter herein as a restrie-



tivP eovenant 01· an exp1·esH eontraet fo1· the bene-
fit of the 1nunicipality and neighbors of the traet. 
In fact it ,Yon ld have been Nupren1el~T silly fo1· 
(·onn~el to have sonµ;ht to g·o to thP 1 . R. Rnpre111e 
( \)urt on a elaiin based on sueh ntattp1·. ()111· 
oTonn<ls f (n· aHkin~..?: t:Prtio1·a 1·i ""e1·e that the zou-n 
j ng· la" ,. of N e,y .. Jersey ha rl never been revie,ve<l 
hy thP highest eou1·t and that thiH (~ourt'H de-
<·ision on the question ,Yas in eonflitt ,Yith the <1(:}-

<·isions of l ' illa.(Je of E11rl1'd Y . .._4-,nbler Rralty ro. 
:tnd a later one of Zah ll Y. Los .._4_nyeles . 

... ..\.s thjs eannot be <lenierl by respondent, it set-
tleH the question of theory of the prior action. 

I~.v an error in p1·inting the re<·ord on appPal 
in that p1·ior case ( Jf a pleu~ood Y. 1i1 ar.r;olis) 1 OD, 
('1ou1·t of l~rrors and Appeals, ~1ay Ter1n, 1927), 
the notice of 111otion by re~pondent ,Yas left out. 
It n1ove<l for dis1nissal of the I~il l on the ground 
that it sho,verl no ea use for equitable relief; 
1rh ich 1,ras rntirely jurisclictionaJ. The1·e ,ya~ no 
ans,Yer filed by r-e~pondent, the1·e ,Yas no trial of 
issues. ~['he ,riee (Jhantello1· in that ea8e dis-
1nissed on the authority of the Rnpren1e (;ou1·t on 
the la,y Ride and holding that ,ve sho,Yed no rea-
~on for equitable jurisdiction. There ",.as a non-
Hnit and fljs111iRsal, not, ho,veve1·, on the n1erits. 
'rhis eoulcl not becon1e res arljudicata.. Had the1·e 
hPen anything but a jurisdictional question jn-
Yolved, <·0111plainnnts ,Yonl<l have been entitled. to 
HllH l ud their bill as 1na tte1· of 1·igh t. othinµ: of 
the so1·t ""as clisenssed or thong;ht of. 

/ ( 

11 hf11·e heing a dis1nissnl HH non-8njt only, the1·p 
" ·a:-; no Pstoppel on a ne,Y action on exaetly the 
·a1ue g-ron11<ls. Here, ho,Yever, ,Ye have a differ-

Put eondition before the eonrt. Instea<l of the 
leading <·as{) of l.r;naci11nas Y. Risley, BB N. ~l. 
1.Ja,v, :~8n, ,Ye hnve an an1enrl1nent. to the Consti-
t ntion ( JHlRsed Rrpte1nber, 1927) and a changed 



attitu<lP of the cou1·ts ou the subject of zoning ·. 
The Rup1·e1ne (~onrt has even held that the zon-
ing 01·dinanc-e of Niaple,Yood is in <·onforn1ity 
" Tith the 1B28 statute on the subjGet. 

, -, , ith eonditions thus <·hangPd ,ve huvP full 
1·ight to sne in ( ~hnncer·y if " ·e ,Yant to, ,Yit hon t 
hPing fo1·eelose<l of sn<·h right by n p1·io1· dis-
111issal hy non-snit of aB aetion bet,Yeen respon,1-
Pnt aud one of the appellnu+-~.;. 

,, .. e have al,Yays thong ·ht thnt 011 a 111otion to 
dis1niRR the facts <liselosed in tht~ r~ill a1·e the only 
ones to c-ousider. I-Iere ,Ye have had affidavits on 
the snhjeet of 1n·io1· a<ljudi<·atiou, ,vhic-h \\Tere givPu 
" ·eight hy the eou1·t; although sueh an issue is 
one of fac-t to he r·a ised hY Hllf•:nve1· a n<l dete1·111ine<l . 

.. ...-\.] 1 that the n1otion raises for discussion is t h·P 
sufficiency of the J3ill. That ,vas all that ,vas de-.,. 

<·ided in the p1·io1· ( ~hance1·y aetiou. Respondent 
"·ants to giv(.l it the dignity of an adjudication on 
the 1ne1·it~, ,Yhen there " ras a sin1ple 111otion to dis-
1niss. He sPeks to c-01ne in again on a 1notion to 
<lisn1iss on the sa1ne g1·ound as before, adding, ho"·-
ever, the g1·onnd of res adjudir·ata. 'l'his does not 
appear 011 the face of the Bill and he has no right 
t-o add r.r-parte staten1ents ontsi<le of the Ilill to 
8nbstantiate his position. 

Jlut reHpondent does not 111ake affidavit hin1self. 
lie denies nofh 1in.(J, although one " ~ould think hirn 
inte1·estrd iu doing so. 'l'o bring in an outside af-
firlavit to p1·ove so1nething that respondent doe~ 
not for1nally 1nake elain1 to, is qnee1·. .1.-\nd yet 1·e-
·ponde11 t p1·evail ed belo,Y. 

It is ,Yell settled that the jndg111e11t of a coui-t 
dis1nissing a Huit for ,Yant of ju1·is<lietion doeH not 
eonclnrle the plaintiff's right of action. 



>'iln,itli et al. Y. 111(·;_\ real et al._, 1On LT. R. -!2B. 

J)(lter1niuation of a 1notion is not res adjudirata. 
Jlelz Y. Roseberycr) 10 N. ~T. La"" 79. 
"In the case of JI nghcs Y. L ,._ S., -! ,v all 232, 

it appeared that one Re,vell had a snit respect-
ing his rights under a patent, ""hich ,vas car-
1·iecl on through va1·ious stages bnt that thP 
Huit "·as disn1iRsed before final hearing upo11 
the n1erits for "·ant of jnrjsdi<·tion and ,vant 
of proper parties and also because of defective 
staten1ents a8 to eanse of action. The court 
said: "it requires no argun1ent to sho" r that 
jndgn1ents like thjs are no bar to the present 
suit. 111 order that a judgn1ent 111ay constitut(:a 
a bar to another suit it 1nust be rendered in a 
proceeding bet,veen the san1e parties or thejr 
privies and the point of controversy 11111st he 
the san1e jn both cases and n1nst be dete1·-
n1inecl on its n1erits. If the suit ,vas disnris~r-d 
for defect of proceeding or parties or a 11:ds-
eonception of the · forn1 of proceeding or ,vant 
of j urii-;diction, . 01· ,vas disposPd of on an.Y 
ground ,vhich did not go into n1erits of thP-
aetion, the judgn1ent 1·ende1·ed ,yfll prove no 
bar to another suit ( Wells Res lld_jurlicata,, 
set. 455 etc. Bigeloio v. 1l1i1isor) 1 Gray, 301 ) . 
'rhis last case sho""S ,vhat is believed to be the 
general practice ; that ,v hen a bfl 1 is dis111j ssed 
nnd conrt. intends to protect the plaintiff 
against an estoppel it usna11y adds to jts de-
C'ree that it shall he ,vithont prejudice. But 
I cannot conceive for a n1on1ent that the ab-
sence of those "'"ords is a bar as to future con-
sideration of the equitable rights of the par-
ties ( Branrllvn - v. Ord, 1 Atk. 571; Behrens v. 
1~a11li, 1 I(een 456, 460; Big. Estop. 121; l.1ong-
Rfrect Y. l)hil e, 10 ,r roon1 63). 

if en11nln_qer et a 7. Y. T-fra ld et al. 01 N. flT. 
Eq. 74. 

"In case of the involuntary non-snit the • 
judg1nent is a final judgn1ent so far as to be a 
basis for a " ,.rit of error, buf as long ago as 
1927 ~h ief !!Justice Ewing he] d that a j udg-
n 1 en t of non-snit in a forn1e1· action bet""een 



the sa1ne pai·ties is no hn1· to sulH~equent a(·-
tion by the san1e plaintiff against the Na1ne de-
fendant for the san1e cause of action * * * 
Hinee that tiine it has al" '"ays bee11 held that a .., 

non-suit not r·eve1·sed is not an obstacle to 
to a ne,y suit bet,veen the Ran1P pa1·ties fo1· 
the sa1ne cause of action." 

Beck ett v. Stone, 60 N. -.J. I.Ja"'" 2:t 
"It is of courRe ele1nentary that fo1· a judg-

n1ent iu one suit to be a bar to the p1·oseeu-
tion of another suit bet" "een the san1e parties 
or their privies, the point of controversy 11111st 
be detern1ined on its n1e1·its and if the firRt 
suit be rlisn1issed for ,Yant of jur-isdirtion 01· 
disposed of on any ground ,vhich did not go 
to the 111erits of the action, the judgment ren-
dered "·ill prove no bar to the prosecution of 
another suit.,, 

~Virdli11yer Y. ,Sterens, 262 Fed. at p. 5!l8. 
citing: 

H11_qh es Y. ( ·. S.' 4 vVall. 232. 
IJerkett Y. >.9tone, 60 N. tT. La" '" 23. 
"At con1n1on la" " a jndgn1ent of non-suit 

,Yas not a bar to a ne" T suit by the plaintiff 
against the defendant on sa1ne (·a use of actio11 
(Rlarkstone,s Co1n1nentaries v. 3, 376; Tidd 
Pr. 797; ..1\rch. Pr. 433). There is no statute 
in Ne" r .JerRey ,vhich changes this common law 
rule * * * (Lori_qstreet v. Phile) 39 N. J. 
La"\ 63, 71; Cha.pin v. Dalrymple _, 53 N .. J. 
I~a,y 267; Beckett v. >-9tone, 60 N. J. I~. 23). 
·* * * The rule in N e,v Jersey in our opin-
ion is sound , has the great " Teight of authority 
and prevails. in the Federal courts (L. V. R. 
Co. Y. Q11erea1t,) 289 Fed. 767; Horner Y. 
Broten, 57 U. S. 354; Ma-nha.ttan v. Brough-
ton, 109 U. S. 121.) 

1T1
• [ l . Tel. ro. Y. ~4-rn111a 1J1,1t1 296 Fed. at. p. 
4nn. 

Jl'ree1na ,n in his ,York of a~Tudgnients )' at seetiou 
26~{, upon the authority of S1nith's leading ease~ 
<livirles jndgu1ents ,vhich are not a bar to anothe1· 
aetion heea.11:..-;e not on the 1ner-its, into the follo" ~-
ing· claRRes: 



"1. ,, r1ien t be plaintiff fails for ,Yant of jn1·i~-
dietion in the court to hear his con1plaint or to 
g1·ant hi1n relief; 2. ""here he has 1nisconceived 
his aetion; 8. " "here he has not b1·ought tbP 
proper parties before the court; :1. ,vhe1·e the de-
('ision ""as on (le111urre1· and the ('0111plaint in the 
second snit sets forth a cause of action in proper 
f 01·111 ; 3. ". hP1·e th r fil·st snit "" as p1·en1a tn 1·e ly 
brong ·ht; 6. ,Yhen the 111atter in the first suit is 
1·11led out nN inad1niNNihle 1111de1· thr~ pleadings." 

Eighth Ground of Appeal. 

It was error to disiniss, overlooking 
the fact that as there was only a ino-
tion going to the Bill of Coinplaint, its 
allegations inust be taken as true and 
relief granted accordingly. 

. 'I'he pra('ti('e be1·ein see1us to have been quite ir-
l'egnlar in ove1·looking this i1nportant point. Taken 
ns they stand the allegations of the J~ill sho,v a . 
contract bet,Yeen pai-ties to a conveyance and pu1·-
(·hase 1noney 11101·tgage binding the real propert.Y to 
Pxisting 1·est1·ictions if effective and statutory and 
u1unicipal requiren1ents 1·elating to land and build-
ings-all of the ""ords of contract being strong, 
pointed and f1·ee fron1 an1biguity, and fnrthe1· 
Nho,y the heneficial interest of the appellants in the 
1·ight to have violation enjoined. 

It ,Yns idle to discuss ordinary private 1·estri('-
tions in a rase like this, ,Yhere the1·e is usually 
<le1nanded a n1ntnality as ,vell as derivation fron1 
a <.:0111111on granto1·. :Nothing of the 8ort js 11eeded 
or called for. 'l"he third party 1·igh t to assert a de-
111and for re lief as beneficia1·y of the. con tract defin-• 
itely 111adP, appears plainly fro1n the Bill. ,vhy 



then :..;hon1d the1·e have been pei-1nitted affidavits 
to p1·PHH 11po11 th(_) <·onrt son1ething- ontsidP of thP 
. •) 1ssue. 

'Phis is an nu nsna 1 p1·oblP1n. l t has uevP1· heeu 
<lecidecl ou fa<·ts as here presented, H8 far as \VP 

<'Hll asce1·tain. ....-ind yet the lea1·ned court decided 
the 111otiou fo1· di~1nissal on ,Yha t he <·oneeive<l to 
be the faetH 8ho" ?n hy affidavits for respondent, dis-
1·egardi.ng the l1il1 itself nnde1· this point, and the 
affidavits fo1· c-on1plaiuantN. 

Ninth Ground of Appeal. 

It was error to inake after final de-
cree was filed, an order granting a 
counsel fee of $250. as the Court was 
without jurisdiction and it was against 
the Chancery rules. 

'l'he ( ~hanc-e 1101· 's l{ nle 1 JG spetifical]y 1·eq uii-es 
npplieationi-; for allo" "an<·e to l.)p 1uade befo1·e finnl 
<leeree . 

.... -\.side f1·01n this, there is no sirnpler rnle of prat'-
tie(~ than that entry of a final decree ends conn-• 
Rel's r -~taine1· in the litigation \Ybe1·e the dee1·ee is 
entered and ali-;o ends the C~ourt 's antho1·itY to 

• 
n1ake any fnrthe1· oi-de1· in the 1nattf~r, nnleRs it be 
to set asi<lP the <lec-1·ee aud <lire(•t a ue"· or f111·ther 
h<Jaring. I~ven that 11111st he done pro1nptly. 'flh~ 
l'eservation in the pi-Psent der1·ee ( p. 28/ 6) HS to 
(·ou1u;e 1 fees is " '"ithout po" :-er in the Oonrt to so 
dirert. Iu the present ease counsel for respond-
ent ,vrL · qnitk to get his decree "lifting" the i11-
j11netion and disn1issing · the bill, all ,vithont 110-
ti<.:P of ~ett len1e11 t, and he has but hin1self to blanH .~. 

l{eservations iu 1nat1·in1onial decrees ns to aU-
111ony and rustody are of c-ourse per111issible, fo1· 
th<J g·ood r<.)ason that they are provided fo1· in 



te1·n1s. l1ut the Con1·t could not hold. open after a 
<leeree iH 111ade, even in a 111at1·in1onial case, the 
question of a eonnsel fee. C'onnsel f<~es are a pa1·t 
of the judgn1ent itself and not separable f1·0111 it. 

~T urisdiction iH not a flexible te1·n1, hut it is -fix<_}d 
and d<lte1·1nined by 1n·Peise 1·nl<1s. 'rhis needs no 
argu1neut, as it is ad1uitted µ;ene1·ally and denied 
only ,Yheu the1·p is a profit to be 1uade by a liti-
gant asse1-ting the eon t1·a1·y. 

'rh(} isHuanee of thP Rho,Y-('HllSP 01·de1· on :filino· b 

the I1ill gave the C'ou1-t p1·i1nary ju1·isdictio11 of 
snbject-n1atte1· and co111plainants. Re1·vite of the 
Nho,y-eause 01·de1· and the appea1·ance of eounsel 
for respondent on its 1·etn1·n, ,vithont 1·eservation, 
ad1nitted ju1·isdiction as to 1·espondent; bnt he 
p1·editated 011 his appearance a n1otion add1·essed 
solely to the Bill as to ju1·isdiction of the subject-
u1atter and g1·ound fo1· 1·elief asked for. 

The g1·anting of respondent's 1notion by a de-
cree of dis1nissal eo1i1pletely 8ent the case out of 
the learned ,rice C'ha.ncellor's hand and stopped 
ou1· 1·etainer to sueh an extent that ,Ye could not 
be se1·ved ,vith notice of 111otion for allo,yance of a 
counsel fee. .AJI that ,ve as counsel could do ,Yas 
to appeal or 1nove to set aside the decree before 
trying to appeal. In neither case ,You1d jurisdic-
tion be eonfe1·i-erl ane,y 011 the ,.,..ice ('haneellor to 
add to his dec1·ee already filed . 

... -\.. parallel ca1ne up in Chancery a nn1nber of 
yea1·s ago ,Yheu \Ye "~e1·e counsel for petitioner in a 
<livo1·c-e action and the present , rice Chancellor ,YaN 
the ... -\dviso1·y ~laster, and a dec1·ee ,vas filed deny-
ing the petition. Late1· ,Ye obtained evidenee ,vhieh 
had not been available to us before but ,v-e ,vere 
not able to 111ove the ... .\dvisorv Master in any ,vaY . .. . 
fo1· th<J purpose of bringing in that -evidence. The1·e 
had to be a ne,v reference by the Chancellor, a ne,Y 
proceeding in effect, and "·e helieye this estab]ishe<l 
practic-P in that 1·espect. 
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,.A_s :-;0011 aH the ,,.ice (;haueellor advises a dee1•-ep 
and it is signed by the (jhancellor aud filerl, that 
\ :-ice ('1hanee11or is " ·ithont any po,Yer, the refp1•-
Pnre to hi111 having been ended hy his eon1plyiug-
"·ith the original 01·de1·. -,,Thi]e there \YaN no 01·-

de1· of refe1·eute he1·ein the irlea is the san1e aud 
the eonelusiou of the n1attcr so fa 1· HR ( ~ha nee1·y iN . 
<·oneerued iR just a~ cthsolnte . 

..:\.s stat1jd else,vhf>1•e, the a11s,vP1· to the Petition 
of .t\.ppeal ( p. Hf>) n1akeN no 111ention of the order 
ct11o,Ying eonnRel fee of ~2ri0. and "·e believe \YP 

are entitled to a 1·eve1·sal of thnt 01·<le1· as 1nutte1· 
of eon r•Rfl. 

1 n auy event, the lea1·ne<l Y"i<·e (Jbaueello1· llad 
no po,ve1· to 1nnke th() 01·de1· and it Nhould be rP-
v<.1rsed an Y\YH , .. . . ' 

Tenth Ground of Appeal. 

It was error to grant allowance of 
counsel fee, as there was no issue and 
no trial. 

'l'he1·e has 0 ·1·0,vH UH a 1·eekless habit of askin()' n Y n 
allo,vanees of eonnsel fees in every kind of a p1·0-
<·<-:~eding, n1otio11s as "·ell tt8 t1·ia 1~; and it is getting 
alar111ing, so n1ueh so that ther-e is an opening for· 
H dt:lelHration of eor1·eet practice in this n1nttP1· 
,vhirh ,vill bring litigants to their· senses. 

1 n the case at bnr the1•(.) ,vas a n1otion, nothing 
Plse. C~onnsel foi- respondent 1ilefl no forn1al ap-
pea1·a11e<\ hut re]ie<l npon a noti<·e of rnoti.011 to 
disrniss. 'Phe n1otion ,vas granted. ,,rhat is the1·e 
but an appearanee in eonrt·? 'l'here is provision 
in the la ,v fo1· an a.ppearance fee and nothing else 
happened to \\tarrant an outside allo,vance. ~l'here 
\Yas no issue. There ,vas no trial. There ,vas not 
PVPn a 11Paring·, if eonnsel insist~ t.hat there is a 
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differ·enc(.l bet,Yeen trial and hen1·iug. I~espond-
ent n1ade his ehoice to n1ove to the eon1plaint and 
it ,vould be a sad thing if in such a 111atter the1·e 
should gro" ... up the praetice of allo,Ying counsel 
fees, ,vith not a thing to sho"" the in1portance of 
the- trial or p1·eparation for it, the nun1her of ,vit-
neHRes 11ereRsary to sue Qr defenrl, or the value in-
Yolv-ed in the suit. 

Both the decree and order appealed 
fro1n should be wholly reversed, with 
costs to appellants. 

Respectfully 8nb1nitted, 

A. P. BACH.iVIA.-\N, 
Of Counsel ,vith A.i\ppellants. 
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New Jersey Court of Errors and Appeals 

Between 
TOWNSHIP OF MAPLEWOOD and 

WILLIAM PAUL DICKSON, 

Appellants, 
and 

MAX MARGOLIS, 

Respondent. 

On Appeal from 
Chancery. 

RESPONDENT'S BRIEF. 

Statement of Facts. 

This is an appeal from a decree of the Chan-
cellor advised by . Honorable ALONZO CHURCH, 

Vice-Chancellor, dismissing the complainant's . bill 
against the def end ant and also for an order 
awarding a counsel fee of $250. 

The suit was brought in the Court of Chancery 
to secure a temporary and a permanent injunction 
against the def end ant from proceeding with the 

' erection of an apartment house on the theory that 
a restriction existed against the premises. The 
alleged restriction consisted of the foil owing state-
ment in the deed: 

"S.ubject to existing restrictions if effective 
and Statutory and municipal requirements 
relating to land and buildings." 

The complainants desire to consider this provision 
as imposing a restriction upon ·the premises. On 
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the question of the intention to impose a restric-
tion, two affidavits were produced in evidence, one 
made by a previous owner, Edward T. Johnson, 
and another by the real estate agent, J. Charles 
O'Brien, who negotiated the deal. T'hese affidavits 
show lhat it was not the intention of the previous 
owner to impose a restriction upon the property. 

'T'he bill of complaint as originally filed had at-
tached to it no affidavit other' than a simple verifi-
cation. Subsequently, the appellants' solicitor was . 
permitted to file supplemental affidavits. He stated 
(S .. C., p. 19, line 17, etc.) that Mr. Johnson, the 
previous owner, had told him that the restriction 
was put in the deed for the purpose of excluding 
apartments. He also sets up what he alleges to 
constitute an estoppel on the part of Mr. Johnson. 
The es.toppel is to be derived from the fact that in 
a previous suit brought by the present respondent 
against the Township of Maplewood, Mr. Bachman 
had represented Johnson and others in contesting 
the action. 

The Vice-Chancellor very properly dismissed the 
bill of complaint on the ground: 

1. That the bill was insufficiently verified. 

2. That the allegations of fact set up in the 
bill had been met by a flat denial. 

3. That the case was r:es a:djudica 1ta by 
reason of the dismissal of a prior bill of com-
plaint in a similar action brought between the 
same parties. 

4. That the Township had no interest in 
the matter by reason of private restrictions. 

5. T'hat no privity of contract existed be-
tween the complainants and the owner of the 
property assuming that it constituted a re-
striction. 
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LA'\V. 

FIRST GRO ,UND OF AP ·PEAL. 

"It was error to discharge the injunction 
contained in the show cause order." 

The bill of complaint was accompanied by an 
ordinary verification instead of a detailed affidavit. 

It is stated on page 1141 of Kocher and Trier's 
New Jersey Chancery Practice, Section 1590, 

"All the facts necessary to sustain a restrain-
ing order or preliminary injunction must be 
verified by positive proof. There should be a 
special affidavit of the truth of all the material 
facts alleged in the bill; an injunction issued 
upon a common affidavit in the form ordi-
narily annexed to a sworn answer will be dis-
solved very much as a matter of course. 
Allegations of fact upon information an ·d be-
lief, without giving the source of the informa-
tion and the grounds of the belief, and with-
out the affidavit of any person having actual 
knowledge of the facts, are ordinarily insuffi-
cient, whether contained in the bill or in the 
affidavits.'' 

Youngblood v. Schamp, 15 N. J. Eq. 42; 
Holdrege v. Gwynne, 18 N. J. Eq. 26-; 
Thompison v. Ocea·n C'ity R. R. Co., 37 Atl. 

129, 130; 
McMahon v. Pneuma ·tic Tra insit Co., 85 N. 

J. E,q. 544, 547; 
Society for Useful Manu{,a:ctures v. Low, 

17 N. J. Eq. 19; 
Schoen{ eld v. American Can Co., 55 Atl. 

1044. 

The statements in the bill of complaint were 
contradicted by affidavits produced and the pre-
ponderance of evidence certainly was in favor of 
the respondent. It is stated on page 1150 of 

"' 
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Volume II of Kocher and Trier's Chancery Prac-
tice, under Section 1605 that: 

"Upon an application for an injunction, the 
complainant must establish the facts necessary 
for the granting of such relief by a preponder-
ance of the evidence, what constitutes a pre-
ponderance of the evidence being a question 
for the court, taking into consideration all the 
circumstances of the particular case. It is a 
general rule that when the facts creating the 
equity on which the complainant's right to an 
injunction rests are denied under oath in such 
manner as to show that they are not true, or as 
to leave their truth in serious doubt, the in-
junction 111ust be denied, unless it clearly 
appears that to put upon the defendant the 
restraint which is asked will do him no serious 
harm, while a refusal to enjoin him will de-
prive the complainant of all relief, or subject 
him to some other peculiar hardship, should 
he finally succeed in his case. 

"A preliminary injunction will be refused 
where the complainant's right is uncertain as 
a matter of law. And all doubts must be re-
solved inf avor of the defendant." 

Kocher's C-hancery Practice, 513; 
s ·chlemm v. Whittle, 86 N. J. Eq. 415·; 
Smith .&c. Co. v. Jersey Rw ·ys. &c. c·o., 89 

N. J. Eq. 12; 
Brunetto v. Montcla'.ir, 87 N. J. Eq. 338,341; 
·Caplan v. Palace Realty Co., 110 Atl. '584; 
Scherman v. Stern, 93 N. J. E1q. 6-26; 
Cosmos Dyeing Co. v. Calderini, 91 N. J. 

E .q. 378; 
Nolan v. United Brotherhood, &c., 101 Atl. 

194; 
Auto Hearse Mfg. Co. v. B:a·tema 'n, 109 Atl. 

735. 

The Court, therefore, very properly discharged 
the restraint contained in the order to show cause 
and refused to grant a preliminary injunction. 
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SECOND GROUND OF APPEAL. 

"'T'he J ohnsons were estopped fro -m deny-
ing that the quoted matter WQs inserted in 
the deed to respondent's corporation as a 
restrictive covenant running with the land, 
requiring it to be used in accordance with 
the ntu _nicipal ordinance for single family 
residences.'' 

It will be noted that the Johnsons are not parties 
to this suit. We conceive it to be a highly novel 
):Jrinciple of law that witnesses can be prevented 
from testifying in a case in which they are not 
parties by reason of the fact that they have on 
some previous occasion taken a stand which might 
seem to be inconsistent with their present testi-
mony. Edward T. Johnson's affidavit was pro-
duced for the purpose of supplying evidence in this 
case. His evidence stands, unless it can be over-
come by contradictory evidence, which has not 
been done in this case. It is respectfully urged 
that the present respondent is not interested in 
whether or not the Johnsons would be estopped in 
any other legal proceeding in taking the stand they 
are now taking. It is insisted that their affidavit 
is properly in evidence. Counsel for appellants 
misconceives the elements of an estoppel. 

But were an estoppel of a third person permitted 
to influence the case, it does not seem reasonable 
that the joinder of the witness Johnson with other 
parties in an attempt in a previous suit to prevent 
the respondent from putting up an apartment 
hous.e, in no way conflicts with his present testi-
mony. It is perfectly reasonable to suppose that 
no intention to impose a restriction existed in the 
minds of the parties to a deed and yet the grantor 
might have desired to prevent the grantee from 
erecting an apartment house on the premises con-
veyed. The previous suit was wl1at is commonly 
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known as a zoning case and would in no way 
involve the construction _ of the provision contained 
in the deed as a restriction. 

_THIRD GROUND OF APPEAL. 

"It was error to dismiss as the quoted 
matter in itself constituted a restriction 
running with the land limiting its use to 
single falllily residen .ces." 

The important allegations of the hill, to wit, 
those contained in paragraphs 4 and 5 of the com-
plaint, are made only on opinion and belief and 
not as absolute facts. But no restrictions exist 
against the said premises and none are shown to 
exist. The provision in the deed and in the pur-
chase money mortgage is as follows: 

"S-ubject to existing restrictions if effective 
and Statutory and municipal requirements re-
lating to land and buildings." 

This does not constitute the imposition of a 
restriction. 

We are unable to find any local authorities 
bearing directly on this point. We do find, how-
ever, that an almost identical situation was dis-
posed of in the case of Van Duyn v. H. S. Chase & 
c·o., 12:8 N. W. 300, 301, 149 Iowa, 222. In that case 
the deed to a lot contained the restrictions that the 
front of any residence built thereon should not be 
less than forty feet west of the east line of the lot, 
and that no other building except a residence 
should be built on the front half of the lot; but 
the deed contained no restrictions as to the back 
half of the lot. Subsequently defendant came into 
possession of part of the back half of the lot by a 
deed providing that the conveyance should be 
"subject to" the restrictions in the former deed. 
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Held, that such restrictions not originally ref erring 
to the back half of the original lot, were not made 
applicable thereto by defendant's deed; the phrase 
"subject to" meaning under the control, power, or 
dominion of, or subordinate to, and, not being 
words of contract, imposing upon defendant no 
contractual obligation. 

The nearest analogy to the situation that we can 
find is that of a conveyance of property subject to 
a mortgage. The distinction appear to be that 
when a purchaser takes property subject to a mort-
gage, he enters upon no personal liability beyond 
that which is attached to the land but that where 
in addition to taking property subj'ect to the mort-
gage he assumes or agrees to pay the mortgage, he 
makes himself personally liable. Decisions appear 
to hold uniformly that a purchaser who does not. 
expressly agree to pay the mortgage debt is not 
personally liable therefor by reason of his deed 
being subject to the mortgage. Metrop ,olitan Nat. 
Bank v. S.t. Louis Dispa'fch Co. (1892), 149 U. S. 
436, 37 L. Ed. 79,9, 13 Sup. Ct. Rep. 944; Shep ·herd 
v. May (1885), 115 U. S. 505, 29 L .. Ed. 456, 6 Sup. 
Ct. Rep. 119; Elliott v. Sackett (1882), 108 U. S. 132, 
27 L. Ed. 678, 2 Sup. Ct. Rep. 375; Allentow 1n Nat. ~ 
Ba 1nk's Appeal (1884), 18 Rep. (Fed.) 641; Mott v. · 
American Trust C1

0. (1916,), 124 Ark. 70, 186 S. W. 
631; J. H. Magill Lumber Co. v. Lane-White £ ,um-
ber Co. (1909), 90 Ark. 436, 119 S. W. 822; Patton 
v. A,dkins (1883), 42 Ark. 197; McArthur v. Goo·d-
win (1916), Cal-160 Pac. 6791

; Hibernia Sav. & L. 
Soc., 5 Dickson (Cal.), sup :ra; C1apitol Nat. Bank 
v. Holmes (1908), 43 Colo. 154, 16 L. R. A. {N. S.) 
470, 127 Am. St. Rep. 108, 95 Pac. 134; Lippitt v. 
Tham .es Loan & T. Co. (1914), 88 Conn. 185, 90' 
Atl. 369; B·urbridge v. Guinter (1915), 6'9-Fla. 49·, 
6i So. 571; Drawf ord v. Nimmons (1899), 180 Ill. 
143, 54 N. E .. 209; Robinson Bank v. Miller (1894), 
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153 Ill. 244, 2'7 L. R. A. 449, 46 Am. St. Rep. 882, 38 
N. E. 1078; Rapp v. Stoner (1882), 104 Ill. 618; 
Fow ,ler v. Fay (1892), 6,2 Ill. 375; Dunn v. Rodgers 
(1867), 43 Ill. 260; Comstock v. Hitt (1865), 37 Ill. 
542; Nicholson v. Nicholson Coal Co. (1914), 190 
Ill. App. 607; Macfarland v. Utz (1912.), 175 Ill. App. 
525; Lane v. DaV'is (1910), 158 Ill. App. 563; Town-
sen 1d v. Wilson (19110), 155 Ill. App. 303; Elser v. 
Williams (1902), 104 Ill. App. 238; Rourke v. Coal-
ton (1879), 4 Ill. App. 257; Hancock v. Fleming 
(1885), 103 Ind. 533, 3 N. E. 254; Hewitt v. Pow 1ers 
(1882), 84 Ind. 2:95; Gregory v. Arms (19111), 48 
Ind. App. 562, 96 N. E. 196; Spring ·er v. Foster 
(1901), 27 Ind. App. 15, 60 N. E,. 7'20; Lamka v. 
Donnelly (1913), 163 Iowa 255-, 143. N. W. 869; 
Moore v,. Olive (1901), 114 Iowa 650, 87 N. W. 720; 
L-ewis v._ Day (1880), 53 Iowa, 575, 5 N. W. 753; 
Hull v. Alexander (1869), 2:6 Iowa 569·; Aufricht v. 
Northrup (1865), 201 Iowa 61; Holcomb v. Thomp-
son (1893), 50 Kan. 598, 31 Pac. 1081, 32 Pac. 10911; 
Schmucker v. Sibert (1877), 18 Kan. 104, 26 Am. 
Rep. 765; Craine v. Huches (1897), 5 Kan. App. 100, 
48 Pac. 865; Peck v. H ew 1lett (1898), 20 Ky. L. Rep. 
45, 45 S,. W. 104; Webb v. Reed (1894), 16 Ky. L. 
Rep. 447; Clay Fire Ins. Co. v. Hickman (1884), 6 . 
Ky. L. Rep. 308; Chilton v. Brooks (1890), 'i'2 Md. 
554, 20 Atl. 125; Fiske v. T 1olman (1878), 124 Mass. 
254, 26 Am. Rep. 6,59; Drury v. Tremont Imp ,rov. 
Co. (1866), 13 Allen (Mass.) 168; Strong v. Con-
verse (1864), 8 Allen (Mass.) 557, 85 L. R. A. 1917 
C. Am. Dec. 73:2; Strohaue ,r v. Voltz (1880), 42 
Mich. 444, 4 N. W. 161; Winans v. Wilkie (18791

), 

41 Mich. 264, 1 N. W. 1049; Clifford v. Minor 
(1899), 76 Minn. 12, 78 N. W. 861; Hall v. Morga ·n 
(1883), 79· Mo. 47; Fuller v. DeV'ollo (1910), 144 Mo. 
App. 93,128 s .. W. 1011; Keifer v. Shacklett (1900 1

), 

8.5 Mo. App. 449; Sta:te Ins. Co. v. Irwin (1896), 67 
Mo. App. 90; Walker v. Goodsill (1893), 54 Mo. 
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,App. H,31; L,ang v. C1a:dw1ell (1893), 13 Mont. 458; 
34 Pac. 957; Pendleton v. Cowling (1891), 11 Mont. 
38, 27 Pac. 386; Green v. Ha 1ll (1895), 45 Neb. 89', 
63 N .. W. 119i; Law 1rence v. T'ow 1le (1879 1

), 591 N. H. 
28; Woodbury v. S'wan (1878), 58 N. H. 380; 
Ding ·eldein v. T'h ird Ave. R. Co. (1868), 37 N. Y. 
575; Binsse v. P'aig·e (1863), 1 Keyes (N. Y.) 87, 1 
Abb. App. Dec. 138; Stebbins v. Hall (1859r), 29 
Barb. (N. Y.) 524; Smith v. Joh ,nson (1843), Hill 
& D. Supp. (N. Y.) 2·40; Tillotson v. Boy ,d' (1851), 
4 Sandf. (N. Y.) 516; Whitney v. Meister (1904), 
26 Ohio C. C. 59'3; W afk ,er v. Goldsmith (1879), 7 -
Or. · 161; Gra·ng·er v. R'oll (1895), 6 ·s. D. 611, 62 
N. W. 970; Chaffee v. Hawkins (1916), 89 Wash. 
130, 154 Pac. 143, 157 Pac. 35; T 1ang ·uay v. Felt-
housen (187'8), 45 Wis. 30; Real E 'state L.oan Co-. 
v. MoleswDr:lh (1886), 3 Manitoba L. W. 116. 

A declaration counting upon an exp ,ress assump ,-
tion of a mortgage by the g'rantee in a deed (the 
deed being , made part of the declaration) will not 
be sup ·p 1orted by a cla:use in the deed, . "That the 
lan ,d is conV'eyed subject to the mortg 1age," the 
w·ords of assumption bein ,g a·bsent. Lou ,denslag 1er 
v. Woodbury Heig ·hts · La ,nd c·o. (1900)', ·5·4 N. J. L. 
405, 45 A.ti. 784. . . , 

Restrictions can only be imposed upon · premises 
by a definite covenant made by the parties-. If the 
agreement to pay a mortgage upon premises . can-
not be carried over to a grantee exce ·pt upo~ his 
express agreement to pay the mortgage arid a con-
veyance subject to the mortgage does not imply 
such an "agreement, it would seem clear that when 
premises are conveyed subject to restrictions, 
there is no new imposition 9f · them unless the 
grantee agre~s to be bound by such restrictions . . 

The sole purpose of this . provision in the deed 
seems to have been to protect the grantor in his 
w~rranty ·co,ntained in the deed. Th-e very Ian-
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guage of the entire provision seems clear that the 
grantor did not intend to impose the restrictions 
upon the grantee unless they already had some 
binding force and that seems to have been the case 
in regard to the municipal ordinances. 

Complainants arbitrarily assume that the asser-
tion of this provision was made for the purpose of 
benefiting the Township and Mr. Dickson. It was 
inserted for no such reason. It was inserted only 
as a protection to the grantor in case it should be 
urged that the existence of a zoning ordinance 
constituted an encumbrance for which the grantor 

, 

might be liable under his warranty in the deed. 
This whole proceeding is a strained attempt to 

prevent the def end ant from proceeding with the 
construction of a building after having previously 
failed in two attempts before the Court of Errors 
and Appeals. 

FOURTH GROUND OF APP 'EAL. 

"Respondent is estopped by his own con-
duct." 

None of the facts referred to under this heading 
by appellants' counsel appear in the State of the 
Case on appeal and were not set up by any of the 
affidavits. 

It is respectfully submitted that the action of the 
Chancery Court can only be reviewed on matters 
brought to its attention. 

FIFT 'H GROUND OF APPEAL. 

"It was error to dism.iss the bill on the 
ground that there was no privity of contract 
in complainants with the cause of action, 
the contract or the consideration.'' 

. No privity of contract was shown between the 
complainant William Paul Dickson and the de-
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f endant. The only allegation showing the con-
nection of Dickson with the situation is paragraph 
8 which states, "Complainant Dickson owns in fee 
the premises 37 Burnet Street, Maplewood, imme-
diately opposit the tract of land aforesaid, and 
both he and the 'Township of Maplewood are 
beneficially interested in the enforcement of the 
restriction aforesaid and entitled to have its vio-
lation enjoined." It is not shown how the def end-
ant Dickson is beneficially interested. No facts are 
alleged which connect this complainant with the 
property in question. It is not shown that the 
premises were derived from a common predecessor 
in title. It is not shown that the imposition of this 
alleged restriction was made for the purpose of 
benefiting Dickson's property. It is not shown that 
he purchased this property with knowledge of or. 
in consideration of said alleged restrictions. O·n 
the contrary, our information is that tbe said com- _ 
plainant Dickson acquired his property some time 
prior to 1920, whereas the so-called restriction was 
not imposed until 19'26. The mere fact that de-
fendant Dickson would incidentally benefit if a 
restriction existed does not give him any standing 
in this Court. He cannot seek to enforce the 
alleged restrictions against Margolis unless Mar-
golis can enforce a similar restriction against him. · 
Both of the complainants in this case . are intruders . 
in the situation and without any standing · t.o invoke 

' 

the aid of this Court. 
Volu~e 4, Thompson on Real Property, Section 

3401, page 512, states as follows: · 

"The right of an owner of a lot to enforce · 
a covenant to which he is not a party or an 
assign, restrictive of the use of other lands, is 
dependent on the covenant having been made 
for the benefit of this lot. Obviously, while a 
subsequent purchaser might, by the. ,operation 
of this rule, acquire a right of action against 
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a prior purchaser, the prior purchaser would 
acquire no rights from a covenant entered 
into by a subsequent purchaser, unless there 
exists some condition which will entitle him 
to the benefit of such covenant. The right of 
grantees from the common gr an tor to enforce, 
inter sese, covenants entered into by each with 
said grantor, is confined to cases where there 
has been proof of a general plan or scheme 
for the improvement of the property, and its 
consequent benefit, and the covenant has been 
entered into as part of a general plan to be 
exacted from all purchasers, and to be for the 
benefit of each purchaser, ai;id · the party has 
bought with reference to such general plan 
or scheme, and the covenant has entered into 
the consideration of his purchase." 

To the same effect is the case of Mullig ;an v. 
Jordan, 50 N. J. Eq. 363. 

This was followed in the case of Bea'ltie v. 
Howell, 98 N. J. Eq., page 163, which held: 

"A subsequent grantee can enforce a restric-
tive covenant concerning land against a prior 
grantee of another lot, but a prior grantee can-
not, excepting where the purpose of the cove-
nant is to carry out a general plan or scheme 
for the development of all of the original 
grantor's property." 

To the same effect is Leaver v. Gorman, 73 N. J. 
Eq., page 129, and McGrath v. Norcross, 73 N. J. 
Eq., page 274. 

SIXTH GROUND OF AP 'PEAL. 
"It was error to dismiss th .e bill as to the 

township on the authority of Pnmo v. Fort 
Lee, 4 Misc. 663.'' 

The question of the interest of a municipality in 
a similar case was dis.posed of in Pumo v. Foirt 
Lee, 4 Misc., page 6,63, which held that: 
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''Whether the erection of this building would 
be a violation of neighborhood restrictions is 
a matter of no concern to the municipality. 
T·he only parties interested in their existence 
or enforcement except the relators, so far as 
the present case discloses., are the complain-
ants in the ·Chancery suit, who are seeking to 
enforce the alleged restrictions." 

It is plain that the Court quite prop-erly disposed 
of the interest of the municipality on the same 
grounds as that decision. 

SEVENTH GROUND OF APP ·E·AL. 

"It was error to dismiss on the ground of 
res adjudicata." 

The matter was already adjudicated in the Court 
of Errors. 

On March 3rd, 1927, a bill of complaint was filed 
in this Court. (T'he states of the case in both the 
previous proceedings between the parties were 
submitted.) Paragraph 4 of that bill of complaint 
contained the fallowing statement: 

"On or about April 5th, 1926, the Marlyn 
Realty Company, a corporation of the State of 
New Jersey, of which defendant, M.ax Mar-
golis, was President, acquired said vacant tract 
by deed of E-dward T. Johnson and Hattie L., 
his wife, recorded in the office of the Register 
of the County of Essex, April 29, 19·26, in Book 
N 74 of Deeds, page 4, which deed contained 
among other things the fallowing: 

'Subject to existing restrictions if effective 
and Statutory and municipal requirements 
relating to land and buildings.' 

and as part consideration therefor executed 
and delivered to said Johnson and wife a 
n1ortgage covering said premises, containing 
tl1e same precise words, in both instances . fol-
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lowing the description of the property in said 
instruments." 

And the bill of complaint prayed that an injunc-
tion might issue restraining the said Max Margolis 
from in any way erecting the so-called apartment 
house. In the zoning case, the question of this 
alleged restriction was brought in and discussed 
in the briefs and disposed of by the Supreme Court 
decision. Although mentioned in detail in the bill 
of complaint, the same was dismissed by a decree 
of dismissal filed April 6th, 1927. T'he Court of 
Errors and Appeals affirmed the dismissal and an 
attempt was n1ade to carry the case to the United 
States Supreme Court by writ of certiorari which 
was denied. N·o new facts are brought to the at-
tention of the ·Court in the present bill of com-
plaint that did not already exist at the time the 
previot1s bill of complaint was filed, except that 
the permit has finally been granted and work com-
menced on the building. 

EIGHTH GROUND OF APPEAL. 

"It was error to dismiss, overlooking the 
fact that as there was only a motion going 
to the bill of complaint, its allegations mu.st 
be taken as true and relief granted ac-
cordingly." 

It was not error to dismiss the bill of complaint 
unless the bill of complaint set up some equitable 
grounds for maintaining the action. This, for the 
reasons hereinbef ore mentioned, it did not do. 
Failure to show privity of contract alone was suffi-
cient ground for dismissing the bill. 
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NINTH GROUND OF AP 'PEAL. 

''It was error to make after :final decree 
was filed, an order granting a counsel fee of 
$250 as the Court was without jurisdiction 
and it was against the Chancery rules." 

The decree dismissing the bill expressly reserved 
the right to apply for a counsel fee. This reserva-
tion was made and subsequently taken advantage 
of. The counsel fee granted was a reasonable one 
considering the importance of the attack made on 
the respondent, the amount of legal investigation 
necessary to def end it and the trivial nature of 
the equitable grounds set up in the bill of com-
plaint. 

TE :NT 1H GROUND OF APP 'EAL. 

"It was error to grant allowance of coun-
sel fee, as there was no issue and no trial." 

An examination of the State of the Case on 
appeal will show that counsel was obliged to spend 
considerable time in meeting the allegations of 
the bill by affidavit and in preparing to argue both 
orally and by brief the legal questions involved. 

For all of the foregoing reasons, it is re-
spectfully sublllitted th .at bill of complaint 
-was properly dismissed. 

Respectfully submitted, 

Eow ARD ,L. DA vis, 
Of Counsel. 

HOWE & DAVIS, 

Solicitors for Respondent. 
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