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Bill of Complaint.
(filed March 29, 1928.)
IN CHANCERY OF NEW JERSEY.

To His HoNOR EDWIN ROBERT WALKER,
Chancellor of the State of New Jersey :

The Complainants, Township of Maplewood, of
the County of Essex, State of New Jersey, a munici-
pality duly created and existing under the laws of
the State of New .Jersey, and William Paul Dick-
son of 37 Burnet Street, of the same place, respect-
fully show :

1. Prior to the 5th day of April, 1926, Edward T.
Johnson and Hattie L. Johnson, his wife, were the
owners in fee of the tract of land situate, lying and
being in the said Township of Maplewood, described
as follows:

Beginning at a point on the southerly line of
Burnet Street, distant about 233 and 34 /100ths
feet southerly from the intersection thereof
with the southwesterly line of Maple Avenue;
running thence along the aforesaid smltllerh
line of Burnet Street south 62 degrees 54 min-
utes 30 second west 100 feet; thence south 27
degrees 5 minutes 30 sec ()nds east 150 feet;
thence parallel with the aforesaid S()uthellv
line of Burnet Street north 62 degrees 54 min-
utes 30 seconds east 155 and 4/100ths feet to
land now or formerly of Anna M. Bright;
thence along same north 57 degrees 14 minutes
west 159 and 78/100ths feet to the place of be-
2inning,

=. On said April 5th, 1926, said Edward T. John-
son and Hattie L. Johnson, his wife, conveyved said
tract to the Marlyn Realty Company, a corporation
of the State of New Jersey, of which defendant, Max
Margolis was then and now is President, by deed re-
corded in the office of the Register of Essex County
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Bill of Complaint.

on April 29, 1926, in Book N 14 of Deeds, page 4,
which deed among other things contained the fol-
lowing :

“Subject to existing restrictions if effective
and Statutory and municipal requirements re-
lating to land and buildings.”

3. At the time of the execution and delivery of
said deed, for a long time prior thereto and ever
since, said Township had duly enacted and continu-
ously maintained an ordinance wherein and where-
by said tract of land was restricted to the erection
thereon of single family residences only; and said
ordinance complied in all respects with the statutes
thereto appertaining.

4. On information and belief, that by inserting
the provision in the deed quoted as aforesaid, said
Edward T. Johnson and his wife, Hattie L. John-
son as grantors and the Marlyn Realty Company as
orantee, expressly intended to charge the land there-
in and herein above described, with said provision
as binding the grantee, its successors and assigns
with the obligation to erect thereon only such build-
ings or building as complied with the Township
ordinance aforesaid.

5. On information and belief, that in pursuance
of such express understanding and to assure that
such provision would not be cut off by foreclosure,
the parties to the deed aforesaid caused to be in-
serted in the purchase money mortgage given by
said Marlyn Realty Company as part of the con-
sideration therefor, precisely the same provision
as that quoted above and inserted in the deed.
Said mortgage was executed and delivered simul-
taneously with the execution and delivery of the
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Bill of Complaint.

-

said deed and was duly recorded in the office of the
Register of IEssex County.

6. On or about April 29, 1926, said Marlyn Realty
conveyed the same premises to defendant, Max Mar-
oolis, its President, by deed recorded in the office of
the Register of KEssex County April 29, 1926, in
Book I& 57 of Deeds, page 420, and said Max Mar-
2olis is now the owner of said premises.

(. In violation of the restriction aforesaid, de-
fendant Max Margolis has started to erect on said
tract of land a three-story apartment for the use of
27 families, to occupy practically the entire plot.

8. Complainant Dickson owns in fee the premises
37 Burnet Street, Maplewood, immediately opposite
the tract of land aforesaid, and both he and the
Township of Maplewood are beneficially interested
in the enforcement of the restriction aforesaid and
entitled to have its violation enjoined.

9. Complainants are without adequate remedy
at law. |

WHEREFORE, your complainants pray that this
honorable Court issue its writ of injunction, enjoin-
ing and restraining said Max Margolis and all
others whom the matters may concern from in any
way violating the provisions of the restriction afore-
said and from erecting an apartment house on the
tract of land aforesaid; that defendant, Max Mar-
golis be required to answer the allegations of this
Bill of Complaint, not, however, under oath, and to
that end pray that your Honor require the said Max
Margolis and others whom it may concern to so an-
swer and show cause at a tilne and place to be set
by vour Honor, why such writ of injunction should
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Bill of Complaint.

not issue and why complainants should not have
such other or further relief or both as the Court may
deem equitable and just.
A. P. BACHMAN,
Solicitor and of Counsel with Complainant.

STATE OF NEW JERSEY, |
CouNTY OF ESSEX, { ss.:

JOHN S. DE HART, JR., of full age, being duly
sworn, on his oath deposes and says that he is
Chairman of the Township Committee, governing
body of the Township of Maplewood, one of the com-
plainants herein, that he has read the foregoing
Bill of Complaint and knows the contents thereof;
and that same is true to the best of his knowledge,
information and belief.

J. S. DE HART, Jr.

Subscribed and sworn to before me
this 28th day of March, 1928.

SAMUEL D. WILLIAMS,
A Master in Chancery
of New Jersey.

(Proof of service on defendant omitted by stipu-
lation.)

—
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Order to Show Cause.
(filed March 29, 1928.)

IN CHANCERY OF NEW JERSEY.

Between :

TowNsHIP OF MAPLEWOOD and
WILLIAM PAUL DICKSON,
Complainants, On Bill for
A0 Injunction.
MAX MARGOLIS,
Defendant.

On reading and filing the Bill of Complaint in the
above stated cause and on motion of A. P. Bachman,
solicitor and of counsel with complainants, it is on
this 29th day of March, 1926, ORDERED that defend-
ant Max Margolis show cause before the Chancellor
in his Chambers in the Industrial Building, City
of Newark, N. J., on the 3’d day of April, 1928, at
ten o’clock in the forenoon or as soon as counsel can
be heard, why said Max Margolis and all others
whom it may concern should not be enjoined from
proceeding with the erection of an apartment house
on the premises in Maplewood, New Jersey, de-
scribed in the Bill of Complaint, until the further
order of this Court, and why complainants should
not have such other or further relief as may seem
equitable and just.

[t is further ORDERED that said Max Margolis an-
swer the allegations of the Bill of Complaint on
such return day.

Service of a true copy of this order to show cause
on said Max Margolis together with a true copy of
the Bill of Complaint filed herein, on or before the
Z2nd day of April, 1 928, shall be deemed sufficient
service; and meanwhile and until the further order
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Order to Show Cause.

of this Court said Max Margolis and all others
whom it may concern are hereby enjoined and re-
strained from proceeding with the erection of the
apartment house on the premises described in the
Bill of Complaint aforesaid.

——
=

0. R. WALKER,
C.
Respectfully advised,

ALoNzo CHURCH, V. C.,
A true copy.

A. P. BACHMAN,

Solicitor of Complainants.

(Proof of service on defendant omitted by stipu-
lation.)

Supplemental Verification of Bill.
(filed April 4, 1928.)
IN CHANCERY OF NEW JERSEY.

Between:

TowNSHIP OF MAPLEWOOD and
, AR A A On Bill for
WILLIAM PAUL DICKSON, Gt

Complainants, Deposition of
' ’ verification by

William Paul
Dickson, of
Original Bill

and

MAX MARGOLIS,
Defendant.

STATE OF NEW JFRSEY, |
COUNTY OF ESSEX, ( ss.:

WiLLiAM PAUL DICKSON, of full age, being duly
sworn on his oath deposes and says:




Supplemental Verification of Bill.

I am one of the complainants in the above entitled
cause and have read the Bill of Complaint filed here-
in, true copy of which is hereto annexed, as verified
by John S. DeHart, in behalf of the Township of
Maplewood, and I know the contents thereof; and
same is true to the best of my knowledge, informa-
tion and belief.

[n further verification of the matters alleged
therein I state, that the dates of deed of Johnson
and wife to Marlyn Realty Company, of the pur-
chase money mortgage of the Marlyn Realty Com-
pany to Johnson and wife, and the deed of Marlyn
Realty Company to defendant, Max Margolis, and
those of the recording thereof, are matters of public
record in the office of the Register of Essex County,
from which they have been taken;

The coverage of the plot of ground thus conveyed
and the ordinance of the Township of Maplewood
and 1ts restriction to single family residences, are
also matters of public record in the office of the
(‘lerk of Township of Maplewood, from which they
have been taken;

The allegations on information and belief with
respect to the agreement between Edward T. John-
son and his wife, Hattie L. Johnson when they con-
veyed the said property and took back the purchase
money mortgage aforesaid, with respect to the
meaning and intent, expressly stated and agreed
to at the time, were based on categorical statements
to me by both Edward T. Johnson and his said wife,
Hattie L. Johnson that the clause taken from the
deed and mortgage and quoted in the original Bill
of Complaint, paragraph 2, was inserted therein for
the purpose of charging the land with a covenant to
comply with the ordinances of the Township of Ma-
plewood and not erect apartment houses thereon.
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Supplemental Verification of Bill.

I am the owner in fee of the premises known as
37 Burnet Street, Maplewood Township, on which
is erected a single family residence, occupied by my
family and myself. The entire block whereon my
salid house is erected as well as the entire block
wherein defendant’s tract of land is located, as de-
scribed in the Bill, are occupied by private resi-
dences, said tract being flanked by such, and my
own house is immediately. opposite said tract, so
that the erection of an apartment house on such
tract would, besides violating the covenant men-
tioned, be offensive to the entire neighborhood.

Defendant is the record owner of the tract of land
on which he seeks to erect an apartment house and
has started excavation for that purpose. The de-
scription of said tract of land given in the original
Bill is taken from the public record of same.

Complainants are without adequate remedy at
law and therefore pray that defendant be enjoined
as prayed for in the Bill of Complaint.

WILLIAM PAUL DICKSON.

Subscribed and sworn to before me
this 3d day of April, 1928.
Ricoarp H. THIBLE,

A Master in Chancery of New Jersey.

(Proof of service on Messrs. Howe & Davis, April 4,
1928, omitted by stipulation.)
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Notice of Motion to Dismiss Bill.
(filed March 30, 1928.)

IN CHANCERY OF NEW JERSLEY.

Between:

TowNSHIP OF MAPLEWOOD and
WILLIAM PAUL DICKSON,

Complainants, Notice of
' ' Motion.

and

MAX MARGOLIS,
Defendant.

To A. P. BACHMAN,
NSolicitor of Complainant.

TAKE NOTICE that on Tuesday, the third day of
April, 1928, at ten o’clock in the forenoon or as soon
thereafter as counsel can be heard at Chancery
Chambers in the Industrial Building, Broad Street,
Newark, we shall apply to the Chancellor or such
Vice Chancellor as shall be sitting to hear motions,
for an order dismissing the bill of complaint filed
in the above entitled cause on the following
orounds:

I. That the said bill of complaint sets up no
grounds for equitable relief.

2. That the said cause of action is res adjudicata.

HOWE & DAV IS,
Solicitors for Defendant.

(Proof of service omitted by stipulation.)
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Affidavit of Absalom P. Bachman,
Verified April 3, 1928.

(filed April 3, 1928.)

IN CHANCERY OF NEW JERSEY.

Between

TowNsSHIP OF MAPLEWOOD and
VYJAA'A )x vji)“‘ySN,
WILLIAM PAUI ;I IC ESON, e
Complainants, Injunction.

Affidavit.
and

MAX MARGOLIS,
Defendant.

NTATE OF NEW JERSEY, |
COUNTY OF IESSEX, PR

ABSALOM P. BACHMAN, of full age, being duly
sworn on his oath deposes and says:

I have read the notice of motion of defendant
herein to dismiss the Bill of Complaint on the
grounds (1) that same sets up no grounds for equit-
able relief and (2) that the said cause of action is
res adjudicata.

The first ground being a matter of argument, [
meet same by brief separately filed herein.

The second ground being necessarily connected
with facts which must be presented to the Court, I
will state:

Max Margolis commenced a mandamus proceed-
ing in the New Jersey Supreme Court to compel
the Township of Maplewood to issue a permit which
had been denied him by the Building Inspector for
the erection of an apartment house on the premises
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Affidavit of Absalom P. Bachman.

described in the present Bill of Complaint, Man-
damus sought by defendant and before it was de-
cided counsel sought to have the agreed state of
facts amended by adding the deed and mortgage
descriptions, which necessarily included the matter
now argued as being a restriction on the use of the
land.

The Supreme Court, while stating that it did not
believe it could consider restrictions, allowed me
to appear as Amicus Curlae and file a brief ; but in
135 Atl. 662, it denied consideration of restrictions
on the authority of the Pumo case.

The Chancery action was commenced for the sole
purpose of going through to the United States Su-
preme Court in equity so as to come in under Vil-
lage of Kuclid v. Ambler Realty Co. 47 Supreme
Court Reporter, 114, and although the Bill referred
to the inclusion of the statement in deed and pur-
chase money mortgage of the expression now urged
as a private restriction, quoted in the Bill of Com-
plaint in the case at bar, it was not presented at
any time as ground for relief to the Township of
Maplewood, except that it was mentioned in the
briefs as indicating that Max Margolis was thus
made aware that there was a zoning ordinance.

In neither of the two cases referred to was there
any issue except the matter of the zoning ordinance,
Vice Chancellor Backes in his opinion (136 Atl.
107) does not mention it.

The Court of Error and Appeals in affirming the
appeals taken in each case, made no mention what-
ever of restrictions.

The case at bar is solely based on the clause in
deed and deed which passed between the parties,
under an expressed intention that it bound the
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Affidavit of Absalom P. Bachman.

land to the erection only of such building or build-
ings as the ordinances of the Township allowed,
and there are two complainants, the Township and
a taxpaying neighbor—the latter by no implication
whatever being a party to other litigation.

As defendant, Max Margolis, was and is Presi-
dent of the Marlyn Realty Company, the grantee of
the deed and the mortgagor of the mortgage, when
same passed, there is not even constructive notice;

10 it is actual and binding upon him.
The motion to dismiss should be denied with

COStS.
A. P. BACHMAN.

Subscribed and sworn to before me
this 3d day of April, 1928.

J. GLENN ANDERSON,
A Master in Chancery of New Jersey.

(Proof of service on Messrs. Howe & Davis April
3, 1928, omitted by stipulation.)
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Affidavit of Edward T. Johnson,
Verified April 5, 1928.

(filed April 5, 1928.)

IN CHANCERY OF NEW JERSEY.

Between

TowNSHIP OF MAPLEWOOD, et al.,

Complainants, On Bill for
Injunction.

: \ flidavits.
illld Affidavits

MAX MARGOLIS,
Defendant.

STATE OF NEW JERSEY, Z
COUNTY OF IESSEX, 5 SS.

EpwARD T. JOHNSON, of full age, being duly sworn
according to law on his oath deposes and says:

I. I am one of the grantors in the deed dated Ap-
ril 8th, 1926, made by myself and my wife, Hattie
L. Johnson, to the Marlyn Realty Corporation, a
corporation of the State of New Jersey, for prem-
ises on the south side of Burnet Street in the Town-
ship of Maplewood.

2. The said deed contains the following pro-
vision :

“Subject to existing restrictions if effective
and Statutory and municipal requirements re-
lating to land and buildings.”

¢)

3. In inserting the said provision, it was not the
intention of myself and my wife to impose any re-
striction upon the said premises but was made as a
protection to ourselves in case the court should

20
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Affidavit of Edward T. .Johnson.

construe a zoning ordinance as an encumbrance
against property. We did not want to be respon-
sible on the warranty in the deed in case it was held
that a zoning ordinance was an encumbrance.

EDWARD T. JOHNSON.

Subscribed and sworn to this
oth day of April, 1928, before me,

J. CHAS. O’BRIEN,
A Notary Public of New Jersey.

10

(Duly served on complainants’ solicitor April 6,
1928.)

Affidavit of J. Charles O’Brien,
Verified April 4, 1928.

(filed April 5, 1928.)
9() STATE OF NEW JERSEY, Z
COUNTY OFr KSSEX, L 88,

J. CHARLES O’BRIEN, of full age, being duly sworn
according to law on his oath, deposes and says:

I. I am a real estate agent of the State of New
Jersey and have been engaged in the real estate busi-
ness for years. I negotiated the sale between IKd-
ward T. Johnson and Hattie L. Johnson, his wife, to
the Marlyn Realty Company, for premises on the

30 south side of Burnet Street, in the Township of Ma-
plewood, the title for which closed on April Sth,
1926, and I am a witness on the deed and took the
acknowledgement to said deed. The said deed con-
tains the following provision :-

Subject to existing restrictions if effective
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Affidavit of J. Charles O’Brien.

and Statutory and municipal requirements re-
lating to land and buildings.”

2. I know from the conversation I had with Mr.
and Mrs. Johnson at the time the said deed was ex-
ecuted that it was not their intention to impose re-
strictions on the said land but the said provision
was inserted as a protection in case it should be
held by the courts that a zoning ordinance was an
encumbrance against real estate, which would make
them liable on their warranty in the deed.

J. CHAS. O’'BRIEN.

Subscribed and sworn to this 4th day
day of April, 1928, before me.
EEDWARD V. O’BRIEN,
A Notary Public of New Jersey.

(Duly served on complainants’ solicitor, April 6,
1928.

10
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Affidavit of Edward L. Davis, Verified
April 2, 1928.

(filed April 5, 1928.)

IN CHANCERY OF NEW JERSEY.

Between :

TOWNSHIP OF MAPLEWOOD, et al.,

Complainants,
On Bill for

Injunction.
and Affidavit.

MAX MARGOLIS,
Defendant.

STATE OF NEW JERSEY, z
CoUuNTY OF KESSEX, | $8.:

EpwARD L. DAvVIS, of full age, being duly sworn
according to law on his oath deposes and says:

1. I am a member of the law firm of Howe & Davis
and a counsellor at law of the State of New Jersey.
I have represented Max Margolis for the past two
years. On March 3rd, 1927, the Township of Maple-
wood filed a bill of complaint in the Court of Chan-
cery of New Jersey, which bill of complaint set up,
among other things, the following facts:-

“4. On or about April 5th, 1926, the Marlyn Real-
ty Company, a corporation of the State of New Jer-
sey, of which defendant, Max Margolis, was Pres-
ident, acquired said vacant tract by deed of Edward
T. Johnson and Hattie L., his wife, recorded in the
office of the Register of the County of Essex, April
29, 1926, in Book N 74 of Deeds, page 4, which deed
contained among other things the following:

‘Subject to existing restrictions if effective

!
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Affidavit of Edward L, Dawvis.

and Statutory and municipal requirements re-
lating to land and buildings.’

and as part consideration thereof executed and de-
livered to said Johnson and wife a mortgage cover-
ing said premises, containing the same precise
words, in both instances following the description of
the property in said instruments.” The said bill of
complaint asked for an injunction against the said
Max Margolis.

2. On April 6th, 1927, a decree dismissing the said
bill of complaint was filed.

3. An appeal was taken from the said decree of
dismissal to the Court of Errors and Appeals of
New Jersey, which resulted in an order of affirma-
tion of the said decree of dismissal, an opinion of
affirmance having been rendered on October 18,
1927. ;

4. Thereafter, application was made to the Uni-
ted States Supreme Court for a writ of certiorari re-
moving the said proceedings to the Federal Court
but said writ of certiorari was refused.

EDWARD L. DAVIS.

Subscribed and sworn to before me
this 2nd day of April, 1928.

WM Howr DAvis,
A Notary Public of New Jersey.

(Duly served on complainants’ solicitor April 6,
1928.)
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Answering Affidavit of Absalom P.
Bachman, Verified April 9, 1928.

(filed April 9, 1928.)

IN CHANCERY OF NEW JERSEY.

Between:

TowWNSHIP OF MAPLEWOOD, et al.,

Complainant, On Bill for
Injunction.
and Affidavit.

MAX MARGOLIS,
Defendant.

STATE OF NEW JERSEY, |
COUNTY OF KESSEX, |\ s8.:

ABsALoOM P. BAcCHMAN, of full age, being duly
sworn on his oath deposes and says:

I have read copies of affidavits sent me herein
by defendant’s counsel, Howe & Davis, verified as
follows: by Edward L. Davis on April 2nd, 1928, be-
fore a Notary Public, by J. Chas O’Brien on April
4th, 1928, before a Notary Public and by Edward T.
Johnson, before the last named affiant, J. Charles
O’Brien as Notary Public, and answering same will
state:

Mr. Davis’s claim that the cause of action herein
is res adjudicata is met by Vice Chancellor Backes’
opinion in the former Chancery case (page 12, State
of Case herewith) saying: ‘“Counsel said on the
argument, that the bill was intended to carry the
zoning question to the Court of Appeals on the equi-
ty side, presumably, because favorable results have
not been reached on the law side” etc. and the lear-
ned Vice Chancellor bases his decision on the cases
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Answering Affidavit of Absalom P. Bachman.

of State (Ignaciunas) v. Nutley, 99 N. J. L. 389 and
Jersey Land Co. v. Scott, 100 N. J. L. 45, following
the maxim that equity follows the law. Not a single
word is said about restrictive covenants and our
brief before the Court of Errors and Appeals spe-
cifically disavowed bringing up the question of re-
strictive covenants, our quotation in the Bill to
which Mr. Davis refers being to charge defendant
with notice of the existence of an ordinance.

Mr. O’Brien’s affidavit has no probative force
and when it is seen that Mr. Johnson’s affidavit is
verified the day after that of Mr. O’Brien and before
the latter as a Notary Public, the use of legal phra-
ses in the Johnson affidavit stamps it as having ar-
gued into Mr. Johnson by Mr. O’Brien.

But Mr. Johnson’s position is very pitiful, as he
stated to me on the morning of April 3rd, 1928, that
of course the words

“Subject to existing restrictions, if effective
and Statutory and municipal requirements re-
lating to land and buildings.”

were put in the deed to Marlyn Realty Company
and the latter’s mortgage to Mr. Johnson and his
wife, to make sure that no apartments would be put
upon the plot; that this was done because he wished
to protect the neighbors and especially Mr. Scho-
field, whose house abuts the Margolis tract on the
south ; but when I submitted an affidavit for him to
sign, he said he didn’t want to do anything to endan-
ger his mortgage on the plot and he would not make
the affidavit on that account. He added, however,
that he would take advice of counsel and let me
know. On the 4th of April, 1928, I received a letter
from Mr. Johnson returning the proposed affidavit
with these words:

10
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Answering Affidavit of Absalom P. Bachman.

“Considering the advisability of signing the
enclosed document, I sought counsel on this
matter as suggested, and was advised not to
sign, on practically the same grounds as stated
to you this morning. 1 therefore return the
papers herewith.”

I annex this letter and it will be noted that the
Johnsons had formerly lived at 36 Burnet Street,
Maplewood, directly across from the home of the
complainant, Dickson, 37 Burnet Street, Maple-
wood.

But the saddest thing is that when I was retained
to 2o to the Supreme Court in the mandamus pro-
ceedings (State of Case herewith) I represented the
neighbors on Burnet Street and Mr. and Mrs. John-
son, Mr. Johnson having definitely ordered me to do
that. If my own statement were the sole basis for
this 1t might be embarrzﬁsing to counsel, but I file
herewith copy of my brief as Amicus Curiae in the
Supreme Court proceeding, copy of which Messrs.
Howe & Davis have had since I filed the brief in
Court, (October, 1926, term, State of Case page 26).
I personally sent copies to their office in Orange.

My application to have my clients made parties
to the mandamus proceeding (which included Mr.
and Mrs. Johnson) is referred to in the Supreme
Court opinion (page 28, State of Case).

Aside from the infirmity of being sworn to be-
fore one not an officer of this Court and of Mr.
Johnson’s affidavit being taken before .J. Charles
O’Brien, the affiant of another affidavit connected
with it in the proceeding, it is seen that none of the
affidavits deny the statements of William Paul
Dickson in his supporting verification, a copy of
which counsel for defendant acknowledge receiving
in the last part of their brief, with respect to pre-
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Answering Affidavit of Absalom P. Bachman.

cise statements of fact alleged to have been made
to Mr. Dickson by both Mr. and Mrs. Johnson.
Under the circumstances, when the entire neigh-
borhood of defendant’s plot for the entire length of
Burnet Street, is covered by the Township ordi-
nance restricting same to the erection of single fa-
mily residences, complainants have made out a good
cause of action by their Bill and shown that the
quoted part in deed of Johnson and mortgage of
Marlyn Realty Company, is a restrictive covenant
running with the land and fully intended so to be.

A. P. BACHMAN.

10

Subsceribed and sworn to before me
this 9th day of April, 1928.

FRANK B. COLTON,

A Master. in Chancery of New Jersey.
(Duly served on Messr. Howe & Davis, April 10th,
1928.) 20

Exhibits Annexed to Bachman Affidavit

EpwARrD T. JOHNSON,
47 Jefferson Avenue,

. 3 » =

~Hreet;
Maplewood, N. .J.

April 3d, 1928.

Mr. A. P. Bachman;

o0 Pierson Road, Maplewood, N. J. 30

Dear Sir:-

Considering the advisability of signing
the enclosed document, I sought counsel on this
matter as suggested, and was advised not to sign,



Fxhibits Annexed to Bachman Affidavit.

on practically the same grounds as stated to you
this morning. I therefore return the papers here-
with.

Yours truly,

EDWARD T. JOHNSON.

IN CHANCERY OF NEW JERSEY.

10
Between:
TOWNSHIP OF MAPLEWOOD and
WILLIAM PAUL DICKSON,
Complainants,
and
MAX MARGOLIS,
Defendant.
20

STATE OF NEW JERSEY, )
COUNTY Or IESSEX, | 88.:

Epwarp T. JOHNSON, of full age being duly sworn
on his oath deposes and says:

On April 5th, 1926 my wife, Hattie L. Johnson
and I conveyed to the Marlyn Realty Company the
vacant lot on Burnet Street, Maplewood, 100 feet
front by about 150 feet deep, and the reason we put

30 into the deed and the purchase money mortgage
that we took back, the words: “subject to existing
restrictions, if effective and Statutory and munici-
pal requirements relating to land and buildings”
was that it was agreed by Mr. Margolis, the Presi-
dent of the Marlyn Realty Company and us that
nothing should be put up on the lot except such
buildings as were permitted by the zoning ordi-
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Exhibits Annexed to Bachman Affidavit.

nance of the Township of Maplewood and we
thought we had covered that in making the deed
and morteage read as 1t did.

Subscribed and sworn to before me
this day of April, 1928,

EXTRACTS FROM BRIEF OF A. P. BACHMAN

AS AMICUS CURIAE FILED IN MANDAMUS PROCEEDING

OF MARGOLIS, RELATOR VS. MAPLEWOOD, OCTOBER,
1926, TERM, N. J. SUPREME COURT.
ANNEXED TO BACHMAN AFFIDAVIT.

“The writer came into this proceeding through
the property holders resident on Burnet Street, Ma-
ple Avenue, Pilerson Road and Salter Place, Ma-
plewood, owners of single family residences, join-
ing first in opposing relator’s application to the
Township Committee of Maplewood for a change in
zoning at a number of public hearings before that
Committee.”

“Among those represented by the writer are the
owners of premises immediately abutting the pre-
mises of relator and Edward T. Johnson and Hat-
tie I.. his wife, who are the grantors of relator’s
premises to the Marlyn Realty Company and the
mortgagees of the latter’s mortgage given for pur-
chase money, both the deed and the mortgage con-
tain the following:

“Subject to existing restrictions, if effective
and Statutory and municipal requirements re-
lating to land and buildings.”

“As the grantors of the Johnson deed to Mar-
lyn Realty Co. and the mortgagees of the purchase
money mortgage there given, are represented here
through the writer, together with the abutting pro-

perty owners, the situation is precisely presented
% T gEYy

10

20
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“Mortgage of Marlyn Realty Co. (by Max Mar-
oolis, President) to Edward T. Johnson and Hat-
tie L. his wife * * * "(
(Max Margolis, President, is the same individual
as the relator)”

Conclusions of Vice-Chancellor.

(filed April 16, 1928.)
10
IN CHANCERY OF NEW JERSEY.

Between :

TOWNSHIP OF MAPLEWOOD, et. al.,
Complainants,

OPINION. 3
and

MAX MARGOLIS,
Defendant.

A. P. BAcauMAN, for complainants,
Howe & DaAvis, for defendant.

CHURCH, V. C.

This is a suit brought to secure an injunction
against the defendant from proceeding with the
erection of an apartment house in Maplewood. The
theory is that the construction of such a building
: would violate a restriction which reads as follows: “
U “Subject to existing restrictions, if effective and
statutory and municipal requirements relating to
land and buildings.”

First. The bill alleges on information and be-
lief “that the grantors expressly intended to charge




Conclusions of Vice-Chancellor.

the land herein and therein above described with
said provision as binding the grantee, its successors
and assigns with the obligation to erect thereon only
such buildings or building as complied with the
township ordinances aforesaid.” Affidavits are pre-
sented from the previous owner and the real estate
broker who sold the property specifically denying
this. Therefore, no preliminary injunction can is-
sue,

Ye Olde Staten Island Dyers, ete. v. Barrett Ne-
phews, etc. 98 New Jersey Equity, 702.

SECOND. In Kocher & Trier’s New Jersey Chan-
cery practice, page 1141, section 1590, it is stated;
“Allegations of fact on information and belief with-
out giving the source of the information and the
erounds of the belief and without the affidavit of
any person having actual knowledge of the facts
are ordinarily insufficient whether contained in the
bill or in the affidavits.”

THIrRD. No privity of contract is shown between
complainant and defendant. The only allegation
showing the connection of Dickson with the situa-
tion is paragraph 8 which states, “Complainant
Dickson owns in fee the premises 37 Burnet Street,
Maplewood, immediately opposite the tract of land
aforesaid, and both he and the Township of Maple-
wood are beneficially interested in the enforcement
of the restriction aforesaid and entitled to have its
violation enjoined.” It is not shown how the defend-
ant Dickson is beneficially interested. No facts are
alleged which connect this complainant with the
property in question. It is not shown that the pre-
mises were derived from a common predecessor in
title. It is not shown that the imposition of this al-

10

20
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Conclusions of Vice-Chancellor.

leged restriction was made for the purpose of bene-
fiting Dickson’s property. It is not shown that he
purchased this property with knowledge of or in
consideration of said alleged restrictions. The mere
fact that defendant Dickson would incidentally ben-
efit if a restriction existed does not give him any
standing in this court. He cannot seek to enforce
the alleged restriction against Margolis unless Mar-
oolis can enforce a similar restriction against him.

[FourTH. The interest of the municipality is dis-
posed of by the decision in the case of Pumo v. IFort
Lee, 4 Misc. 663. It was there held: “Whether the
erection of this building would be a violation of the
neighborhood restrictions is a matter of no concern
to the municipality. The only parties interested
in their existence or enforcement except the re-
lators, so far as the present case discloses, are the
complainants in the chancery suit, who are seeking
to enforce the alleged restrictions.”

IFirTH. The matter has already been disposed of
by the Court of Errors and Appeals. On March 3,
1927, a bill of complaint was filed in this court.
Paragraph 4 of that bill of complaint contains the
following statement: “On or about April 5th, 1926,
the Marlyn Realty Company, a corporation of the
State of New Jersey, of which defendant, Max Mar-
oolis was President, acquired said vacant tract by
deed of Edward T. Johnson and Hattie L., his wife,
recorded in the office of the Register of the County
of Iissex, April 29, 1926, in Book N 74 of Deeds, page
4, which deed contained among other things the fol-
lowing: “Subject to existing restrictions, if effec-

tive and Statutory and municipal requirements re-
lating to land and buildings,” and as part consi-
deration therefor executed and delivered to said




27

Decree of Dismissal Appealed From.

Johnson and wife a mortgagé covering said premi-
ses, containing the same precise words, in both in-
stances following the description of the property in
said instruments.” And the bill of complaint prayed
that an injunction might issue restraining the
said Max Margolis from in any way erecting the
so-called apartment house. In the zoning case, the
question of this alleged restriction was brought in
and discussed in the briefs and disposed of by the
Supreme Court decision. Although mentioned in
detail in the bill of complaint, the same was dis-
missed by a decree of dismissal filed April 6th, 1927.

The Court of Errors and Appeals confirmed the
dismissal.

IFor these reasons I will advise a decree dis-
missing the bill.

Decree of Dismissal Appealed From.
(tiled April 17, 1928.)
IN CHANCERY OF NEW JERSEY.

Between :

TowNsHIP OF MAPLEWOOD, and
WILLIAM PAUL DICKSON,

: o On Bill for
Complainants, Ity
DECREE.

and

MAX MARGOLIS,
Defendant.

-

IT 18, on this 17th day of April, 1928, on motion
of Howe & Davis, solicitors for defendant,

30
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Order Allowing Counsel Fee Appealed From.

ORDERED that the bill of complaint filed in the above
entitled cause be and the same hereby is dismissed
with costs.

AND IT IS FURTHER ORDERED that the restraint
heretofore issued in said cause be lifted.

AND IT IS FURTHER ORDERED that the defendant
have leave to apply to this court for a counsel fee
in said matter.

Respectfully advised,
10 ALoONZO CHURCH, V. C.
E. R. WALKER,
C.

Order Allowing Counsel Fee,
Appealed From.

(filed May 7, 1928.)
IN CHANCERY OF NEW JERSEY.

20
Jetween :
TOwWNSHIP OF MAPLEWOOD, and
WILLIAM PAUL DICKSON,
Complainants,
and
MAX MARGOLIS,
Defendant.
30

I'T 18, on this 5th day of May, 1928, on motion of
Howe & Davis, solicitors for the defendant,
ORDERED that the complainants do pay to the de-
fendant or his solicitors, the sum of Two Hundred
Fifty Dollars ($250.) for counsel fee in the above
entitled cause.
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Notice of Appeal from Decree and Order.

Respectfully advised,

AroNzo CHURCH, V. C.
E. R. WALKER,
C.

Notice of Appeal from Decree and

Order.
(filed May 11, 1928.)
IN CHANCERY OF NEW JERSEY.
Between:
TowWNSHIP OF MAPLEWOOD, and
WILLIAM PAUL DICKSON,
et Lateliie b On Bill, etc.
Complainants, e S
and APPEAL.
MAX MARGOLIS, 20
Defendant.

The Township of Maplewood and William Paul
Dickson, complainants in the above stated cause,
hereby appeal to the Court of Errors and Appeals
in the last resort in all causes in the State of New
Jersey, from each and every part of the decree
made by the Chancellor on the advice of Hon. Alon-
z0 Church, Vice Chancellor, dated and filed April 20

17, 1928, and from each and every part of an order
subsequently made by the Chancellor on the advice
of Hon. Alonzo Church, Vice Chancellor, awarding
to defendant an allowance of $250, as counsel fee
herein -




)
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Petition of Appeal.

Dated, May 7th, 1928.
A. P. BACHMAN.
Solicitor and of counsel with complainants.

I conceive that there is good cause for appeal in
the above stated cause.
A. P. BACHMAN,
Of Counsel with Complainants.

10 e
Petition of Appeal.
NEW JERSEY COURT OF ERRORS AND APPEALS.
Between :
TOWNSHIP OF MAPLEWOOD, and
4 ) T i & Q Y
WILLIAM PAuL DICKSON, B A Ea R
Complainants-Appellants, Decree and
Order in
and Chancery.
20

MAX MARGOLIS,
Defendant-Respondent.

To the Honorable the Court of Errors and Appeals
in the last Resort in all causes:

The petition of the Township of Maplewood and
William Paul Dickson, complainants-appellants,
herein, respectfully shows that your petitioners are
agorieved by a decree made in the Court of Chan-

6 cery by his Honor Edwin Robert Walker, bearing
the date of the 17th day of April, in the year 1928,
on the advice of Hon. Alonzo Church, Vice-Chan-
cellor, wherein complainants’ bill of complaint was
dismissed and other relief granted to defendant, and
further by an order subsequently made in said
Court wherein the Chancellor, on the same advice

U

awarded to defendant a counsel fee of $250. herein,
in the following stated respects:
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Petition of Appeal.

1. That it was erroneous to discharge the injunc-
tion in the order to show cause granted herein, for
the reason that the Bill of complaint was properly
and sufficiently verified by the oath of John S. De-
Hart, Jr., for the Township of Maplewood and by
further oath of William Paul Dickson subsequently
filed in verification of the Bill of complaint, by per-
mission of the Court, prior to the decision in the
cause.

2. That it was erroneous to dismiss the said in-
junction and the Bill on the affidavit of Edward T.
Johnson and others filed herein, for the reason
that said Edward T. Johnson and his wife, Hattie
L. Johnson, had joined with all the neighbors of
defendant’s tract on Burnet Street in the Town-
ship of Maplewood, in retaining A. P. Bachman as
attorney to appear in the Supreme Court of this
State in a certain proceeding entitled, Max Mar-
golis, relator, versus Township of Maplewood and
another, October, 1926, Term, and move for the ad-
mission of said parties as defendants in said pro-
ceedings and to thereupon oppose the granting of a
mandamus therein, on the ground that to grant
such mandamus would violate the restriction con-
tained in the deed of said Edward T. Johnson and
Hattie L., his wife to the Marlyn Realty Company
(of which defendant herein was and is President)
and in the purchase money mortgage given back to
said Johnsons by said Marlyn Realty Company,
reading :

“Subject to existing restrictions if effective
and statutory and municipal requirements re-
lating to land and buildings.”

and said A. P. Bachman did thereupon duly appear

In said proceeding and was permitted by the Court

10

30
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Petition of Appeal.

to file as Amicus Curiae a brief as representing
said Edward T. Johnson and Hattie L., his wife and
all the neighbors of defendant’s tract aforesaid,
among whom was complainant, William Paul Dick-
son, the said appearance being fully expressed in
said brief; and that said Edward T. Johnson and
Hattie L., his wife were thus estopped from after-
ward setting up, as done in the action herein, that
such quoted matter was not inserted in the deed as
a restriction in favor of the neighbors and the Town-
ship, to the injury of any of said neighbors and of
sald Township.

3. It was error to dismiss the Bill, as the quoted
matter constituted a restriction running with the
land limiting its use only as permitted by the ordi-
nance of the Township for single family residences
only.

4. That defendant-respondent after obtaining
title to the tract herein, conformed to the said re-
striction by seeking from the Township Committee
a change in the zoning ordinance permitting him to
use the said tract for the erection of an apartment
house, and he is therefore estopped from denying
that the quoted matter was and is a restrictive cov-
enant running with the land, and the Court erred
in overleoking this.

0. It was erroneous to dismiss said Bill of com-
plaint on the ground that the quoted matter couli
not be enforced reciprocally as between defendant
and complainant Dickson, the error consisting in
overlooking the fact that the said Johnsons and the
said Marlyn Realty Company by the execution and
delivery of both the deed and purchase money mort-
gage containing the quoted matter, entered into an
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Petition of Appeal.

express contract to hold the tract conveyed in full
compliance with the provisions of the Township or-
dinance restricting the same to the erection of single
family residences, and for the benefit of said Town-
ship and all of the neighbors of defendant’s tract
(of whom complainant Dickson was and is one),
any and all of whom were thus given right of action
for the enforcement of such contract, in accordance
with the statutes and decisions thereto appertain-

Ing.

5. It was error to dismiss the Bill as to Township
of Maplewood on the authority of Pumo vs. Fort
Lee, 4 Misc. 663, as said decision ruled only on the
facts of that case as expressed in the Supreme Court
opinion, and said Court could not and did not de-
cied as to restrictions, that belonging to Chancery
only.

0. It was error to dismiss the Bill on the ground
that there was a prior action in Chancery by the
Township of Maplewood vs. Max Margolis, wherein
Vice Chancellor Backes on a preliminary motion
to dismiss on the ground that the bill set up no
cause for equitable jurisdiction, dismissed that Bill
and this Court affirmed. Said dismissal was simply
a nonsuit, not a dismissal on the merits, and it was
in no sense res adjudicata or an estoppel of complai-
nants in another action. Furthermore, said prior
suit was not based on the enforcement of any re-
strictive covenant in the deed and mortgage, but
solely to enforce the Township ordinance as such,
the Vice Chancellor adhering to a law decision of
the Supreme Court as to zoning, all of which has
been changed by the zoning amendment since ad-
ded to the State Constitution and a different atti-

tude of the Supreme Court and this Court toward
zoning ordinances, since.

10

30
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7. It was error to dismiss the Bill of Complaint
on any ground, for with the allegations assumed to
be true on a motion to dismiss, complainants, be-
ing without an adequate remedy at law, were en-
titled to the relief prayed for in the Bill.

8. It was error for the Court to make an order
after dismissal of the Bill and filing the decree here-
in, awarding a counsel fee to defendant, as the

10 Court of Chancery after making said decree of dis-
missal was divested of all further jurisdiction there-
in and it was further in violation of the Rules of the
Court of Chancery requiring all applications for
counsel fees to be made before the final decree.

9. It was further error for the Court to make the
order granting allowance of counsel fee to defen-
dant, inasmuch as there was no trial, no answer
was filed by defendant and there was no formal ap-
pearance of defendant, counsel appearing in Court

20 on a motion fo dismiss and oppose motion for in-
junction, for which appearance there is provision in
the statute and according to the practice in Chan-
cery, as an attendance fee. !

WHEREFORE, your petitioners prayv that said de-
cree and the said order allowing counsel fees be
wholly reversed and for nothing holden, and that
petitioners-appellants have such other or further
relief or both as this Court may deem just and
proper together with the costs and disbursements of
this appeal.

30

Dated May 11th, 1928.

A. P. BACHMAN.
Solicitor and of Counsel
with Petitioners-Appellants.




Answer to Petition of Appeal.

(filed May 14, 1928.)

NEW JERSEY COURT OF ERRORS AND APPEALS.

Between :

TOWNSHIP OF MAPLEWOOD, et als..

Complainants-Appellants, On Appeal from
Chancery.
and Answer to
Petition of
MAX MARGOLIS, Appeal. 10

Defendant-Respondent.

The answer of Max Margolis, the above named
defendant-respondent, to the petition of appeal of
the Township of Maplewood and William Paul
Dickson, the above named complainants-appellants.
The defendant-respondent, not admitting the
truth of all or any of the matters in the said peti-
tion of appeal contained for answer thereto, not- 20
withstanding, admits that a decree was on the 17th
day of April, in the year Nineteen Hundred and
Twenty-eight, made and entered in the Court of
Chancery of New Jersey in the above entitled cause
for the purposes in said petition mentioned, and as
therein set forth, but as to the substance and form
of said decree, this defendant-respondent begs leave
to refer thereto when the same shall be produced.
This appellee is advised and believes that the said
decree is agreeable to equity, and he prays that the :
same may be affirmed with costs to be taxed in fa- 30
vor of this appellee.

HOWE & DAVIS.
Solicitors for and of Counsel
with Defendant-Respondent.




Stipulation.

It has been stipulated by and between counsel for
the parties that, subject to the consent of the Court,
either party may refer in brief and argument to the
State of Case on Appeal in Margolis, relator, vs.
Maplewood, Supreme Court, October, 1926, Term
(Court of Errors and Appeals, 114, May, 1927,
Term) and Township of Maplewood vs. Margolis,
Court of Chancery (Court of Krrors and Appeals,
109, May, 1927, Term).
10
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Argued by
A. P. BACHMAN

New Jersey Court
of Lrrors and Appeals

Between :
TOWNSHIP OF MAPLEWOOD AND
WILLIAM PAUL DICKSON,
Appellants,
and
MAX MARGOLIS,

Respondent.

On Appeal from Chancery.
Appellants’ Brief.

This is an appeal by the Township of Maple-
wood and William Paul Dickson from a decree of
the Chancellor, advised by Hon. Alonzo Church,
Vice Chancellor, dismissing their Bill of Com-
plaint against respondent, Max Margolis, and
also from an order on the same advice, made af-
ter filing the decree, which directs appellants to
pay respondent a counsel fee of $250.

The cause of action alleged is the violation by
respondent of a restrictive covenant contained in
deed of Edward T. Johnson and Hattie L.. his
wife to the Marlyn Realty Co. which reads:

“Subject to existing restrictions if effective
and statutory and municipal requirements re-
lating to land and buildings.”

These same words were repeated in the purchase
money mortgage given back to the Johnsons (p.

2, lines 4, 83).

)




Process was by an order to show cause (p. 5)

which among other things requires respondent to
answer the Bill. e made no ansiwcer.

Petition of Appeal (p. 30) presents grounds of
appeal both from the decree of dismissal (p.
27/20) and the order for counsel fee (p. 28/20).
The answer to the Petition of Appeal does nol

traverse the order.
Statement.

The Township of Maplewood 1s a duly organ-
ized municipality (p. 1/5); it duly enacted an or-
dinance in accordance with the statute, under
which it restricted the territory on both sides of
Burnet Street to single family residences (p.
2/10). Respondent i1s the owner of a tract of
land in such zoned district (p. 3/8) and has be-
ecun the erection thereon of an apartment house
(p. 3/10); complainant Dickson owns a house
immediately opposite respondent’s tract (p.
3/14); and 1t appears that in April, 1926, Ed-
ward T. .Johnson and his wife conveyved the plot
in question to the Marlyn Realty Co., its suc-
cessors and assigns, by deed containing the above
quoted words (p. 1/30, 2/4) and said Marlyn
Realty Co. (of which respondent then was and
now is President) gave back a purchase money
morteage containing the same words (2/26);
that the Marlyn Realty Co. in April, 1926, con-
veved the plot to respondent (p. 3/3) and appel-
lants, having a beneficial interest in so prayving,
ask an Injunction against violation of the said
restrictive covenant (p. 3/20).

By inserting the quoted words in deed and
mortgage the parties intended to charge the prem-
ises with an obligation to erect thereon only such
buildings as were permitted by the ordinances of
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the Township of Maplewood (p. 2/16), that is,
single family residences, and the parties placed
the same words in the mortgage which was given
back, so as to avoild the covenant of restriction he-
ing cut off by foreclosure (p. 2/33).

Respondent moved to dismiss the Bill of Com-
plaint ¢n the grounds that the Bill does not show
orounds for equitable relief and that the cause of
action alleged is res adjudicata (p. 9).

On submitting the matter to the Viece (Chan-
cellor affidavits were filed, one by appellants’
counsel (p. 10) showing that a prior Chancery
action was carried on only to bring up on the
equity side the zoning question so as to get the
benefit of the U. S. Supreme Court decision in
Village of Fuclid v. Ambler Realty Co., 47 Sup.
Ct. Rep. 1145 one by respondent’s counsel (p. 16)
which picks out unconnected parts of the Bill in
the prior action in an effort to show sameness of
allegations; one by .J. Charles O'Brien (p. 14 )
real estate broker, based on hearsay and his own
conclusions as to what was in the mind of the
Johnsons when they had inserted in the deed the
words of restriction above quoted (nothing said
about the mortgage); one by Edward T. .John-
son (p. 13) sworn to before the last affiant, /.
Charles O’Brien, denying that the quoted words
were inserted in the deed (nothing said about the
mortgage) as a restriction, but were only put in
the deed to protect the Johnsons under their war-
ranties in case the zoning ordinance should be
held to be an incumbrance.

[n answer to the three last named appellants’
counsel made affidavit, further showing (p. 18)
that the prior Chancery matter could not be res
adjudicata, pointing out the infirmities of the
Johnson and O’Brien affidavits and then setting
forth that the Johnsons joined with all the neigh-




hors of the Burnet Street tract owned by respond-

ent in retaining the writer to appear before the Su-
preme C‘ourt in a proceeding wherein respondent
as relator was asking for a mandamus on the
Township of Maplewood to issue a permit to erect
an apartment house on the tract (135 Atl. Rep.
662) and pray to have the Johnsons and all the
neighbors (of whom complainant Dickson was
one) made defendants in that proceeding for the
purpose of opposing the mandamus on the ground
that it would violate the restrictive covenant in
deed and mortgage above quoted; that counsel
appeared accordingly and was permitted by the
Supreme Court to file a brief as Amicus Curiae
for his clients, in which brief appearance for the
Johnsons and neighbors is fully set forth and a
copy of which brief was personally served on
Messrs. Howe & Davis, respondent’s counsel when
filing same in Court for the October, 1926, term
(p. 20/20, p. 23/10).

The Bill of Complaint was dismissed on these
orounds :

I. That the DBill is insufficiently verified (p.
TR g

2. that the Johnsons and the real estate brok-
err deny that it was intended to make the quoted
2

matter a restrictive covenant (p. 25/5) ;

¢)

3. that the matter complained of is res adjudi-
cata by reason of Vice Chancellor Backes dis-
missing the Bill in a prior action in Chancery of
Maplewood v. Margolis (p. 26/20) ;

4. that the Township’s interest was disposed
of in the case of Pumo v. Fort Lee, 4 Misc. 633
(p. 26/10) ;




5. that there is no privity of contract shown
between complainants and the restrictive coven-
ant-contract of deed and mortgage, as ground for
enforcing same (Conclusions, p. 24).

The learned Vice Chancellor signed a decree
(submitted without notice) “lifting”” the tempor-
ary injunction contained in the show-cause or-
der and dismissing the bill with costs; adding to
the decree a reservation to respondent to move
for allowance of counsel fee (p. 28/6). This de-
cree was filed April 17, 1928,

Subsequently, the learned Vice Chancellor
made an order directing complainants to pay
respondent a counsel fee of $250 (filed May T,
1928, p. 28, line 20).

By stipulation (p. 36) it is permitted to al-
lude to State of Case on Appeal in the mandamus
proceeding, Margolis v. Maplewwood, (No. 114,
Court of Errors and Appeals, May term, 1927)
and the Chancery action of Maplewood v. Mar-
golis (No. 109, Court of Errors and Appeals,
May term, 1927).

Before giving the grounds relied upon in this
appeal, we give a condensed history of facts bear-
ing on the questions here argued:

a. In April, 1926, respondent’s company took
over the tract herein in a deed of convevance con-
taining the quoted matter.

b. The company gave back a purchase money
mortgage containing the same precise words.

¢. Later in April, 1926, the company conveyed
to respondent, then and now its President.
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d. July 26, 1926, Chief Justice Gummere grant-
ed a Rule in the application of respondent for a
mandamus to the Supreme Court.

e. August 16, 1926, respondent petitioned the
Township of Maplewood committee to amend its
zoning ordinance as to permit him erect an apart-
ment house on the Burnet Street tract.

f. October 5, 1926, papers submitted to the
Supreme Court on the Rule for mandamus, and
while same was pending, Edward T. Johnson and
Hattie L., his wife, grantors of the deed convey-
ing the Burnet Street tract and the mortgagees
of the purchase money mortgage given back, both
deed and mortgage containing the above quoted
words, joined with the DBurnet Street neighbors
of respondent’s tract (of whom complainant
Dickson was one), in retaining the writer to ap-
pear before the Supreme Court in that man-
damus proceeding and pray for leave to have said
Johnsons and said neighbors made defendants
therein and to oppose the granting of a man-
damus on the ground that it would violate the
restrictive  covenant contained in the above
quoted words, holding the use of the land of re-
spondent to the erection of single family resid-
ences under the Township zoning ordinance.

o. Counsel duly appeared and moved before
Justices Parker and Campbell (Justice Black
being absent) accordingly. The writer was per-
mitted to file a brief as Amicus Curiae in behalf
of the .Johnsons and the said neighbors.

h. The brief specifically states the writer's re-
tainer for the .Johnsons and the neighbors.

1. Decision in mandamus proceeding, Margolis
e

V. Maplewood, 135 Atl. 662 (not officially re-
ported. )




j- Meanwhile, desiring to come in under Vil-
lage of Kuclid v. Ambler Realty Co. 47 Sup. Ct
Rep. 114, the Township began a Chancery action
to enforce the zoning ordinance by enjoining re-
spondent from violating it.

k. Vice Chancellor Backes dismissed the Bill
for lack of equitable jurisdiction, Maplewood v.
Margolis 136 ;\tl.7()7, (not officially reported)

|. Appeal was taken in both matters: affirmed.

m. Up to this time no actual step had been tak-
en to erect the apartment house.

n. On the first overt act toward such erection
the within action was begun for injunction
against violation of restrictive covenant against
use of the land for any but single family resid-

ences.
o. Bill dismissed on grounds already given.

p. After decree, order made eranting an al-
lowance of $250 to respondent as counsel fee.

The grounds of appeal are as follows
(p. 31):

. That it was erroneous to discharge the in-
junction in the order to show cause.

2. That it was erroneous to dismiss the injunc-

tion and the Bill on the affidavits because the
Johnsons  had  heretofore estopped themselves
from denying that the quoted matter in deed and
mortgage was inserted as a restrictive covenant
running with the land.

¢)
*)

That it was error to dismiss as the quoted
matter in itself constituted a restriction running
with the land limiting its use to single family resi-
dences.




1. Respondent has estopped himself by con-

forming to the restrictive covenant by petitioning
the authorities for a change in zoning ordinance
to permit erection of an apartment house.

5. That it was error to dismiss the Bill on the
oround that there was no privity of contract in
complainants with the cause of action, the con-

tract or its consideration.

G. That it was error to dismiss as to the Town-
ship on the authority of Pumo v. Fort Lee, 4
Misce, 6623,

That it was error to dismiss the Bill on the

oround of res adjudicata.

8. That it was error to dismiss, overlooking the
fact that as there was only a motion going to the
complaint, its allegations must be taken as true
and relief granted accordingly.

9. That it was error to make after final decree
was filed, an order granting a counsel fee of $250.
as the Court was without jurisdiction and it was
against Chancery rules.

10. That it was error to grant allowance of

counsel fee., as there was no issue and no trial.

First Ground of Appeal.

It was error to discharge the injunc-
tion contained in the Show Cause Or-

der.

The reason given by the learned Vice Chancel-
lor for so doing is that the Bill is insufficiently
verified by John 8. DeHart, chairman of the
Township Committee (p.4/10) although there
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was a further verification in more elaborate de-
tail permitted by the Court on the part of com-
plainant William Paul Dickson (p.6/20), show-
ing that as to matters alleged on information and
belief they were based on categorical statements
of Edward T. Johnson and his wife, Hattie 1. to
Mr. Dickson.

The learned court refers to a textbook which
cuardedly suggests that an allegation on infor-
mation and belief should be verified by one hav-
ing the information and knowledge. We submit
that this is quite ridiculous, as it would simply
mean that after a public holding out by a party
that facts were so-and-so, one entitled to rely on
such statements of fact could receive no help if
the party with the actual knowledge should now
deny that they are the facts.

Besides, the learned court overlooked the very
important fact that the affidavit of Edward 1.
Johnson and .J. Charles O'Brien should not be
given credence in the face of the Johnsons taking
stand in the Supreme Court that the matter in-
serted and mortgage was for the purpose of creat-
ing a restrictive covenant binding the land to the
requirements of the Township ordinance with re-
lation to land and buildings.

In the face of such a public attitude, so notor-
lously taken and abundantly shown to the court,
no credence whatever should have been given to
the .Johnson and O’Brien affidavits. Further-
more, no layman could be believed in uttering
such legal words and context as disclosed in these
affidavits, to say nothing of Mr. O’Brien being
himself an affiant and also the notary publi¢c who
took the Johnson affidavit. Occurrences of this
sort have repeatedly resulted in throwing out af-
fidavits so verified.
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Second Ground of Appeal.

The Johnsons were estopped from de-
nying that the quoted matter was in-
serted in the deed to respondent’s cor-
poration as a restrictive covenant run-
ning with the land, requiring it to be
used in accordance with the municipal
ordinance for single family residences.

[t is noteworthy that neither Mr. Johnson nor
M. O'Brien tries to explain why the quoted mat-
ter was inserted in the purchase money mortgage
and such insertion in the mortgage stands before
hoth of these affiants as questioning the truth of
their statements about the deed.

But we have a more pressing point here. The
Johnsons, gerantors of the deed to the Marlyn
Realty Clo. inserted these words “Subject to ex-
isting restrictions if effective and statutory and
municipal requirements relating to land and
buildings.” They also had inserted in the pur-
chase money mortgage given back by the Marlyn
Realty Co. precisely the same words. (p. 2 lines
4, 33)

Respondent made application to the Supreme
Court for a mandamus to compel the Township
of Maplewood to issue to him a permit to erect
an apartment house on his tract.

The Johnsons joined with the neighbors of the
fract. of whom complainant Dickson was one, in
retaining the writer to appear before the Supreme
Court in the mandamus proceeding to pray leave
to be made defendants therein and thereupon to
oppose the mandamus on the ground that it
would violate the covenant in the deed and mort-
oage restricting the use of the land to single fam-

ilv residences only, as provided in the Township
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ordinance. Counsel appeared accordingly and
the extracts taken from his brief, filed by permis-
sion of the Court, as Amicus Curiae, show con-
clusively that he was retained by the Johnsons
and the mneighbors definitely for the purpose
stated (p. 23/10). The opinion of the Supreme
Court (135 Atl. 662) also mentions confirma-
tory statements.

[t must be noted that in this mandamus pro-
ceeding we had all the parties now before this
(‘ourt in the present matter.

Before the Supreme Court the .Johnsons were
opposed to this respondent and aligned with the
Township of Maplewood. At the present time,
the .Johnsons have reversed their attitude and
have been heard to deny that the quoted words
were put in the deed as a restrictive covenant.
That 1s, they now oppose the Township and their
neighbors, who had a right to rely upon their
position and statements in the Supreme Court,
and began this action on that reliance, by mak-
ing statements which contradict completely, ac-
cording to the learned court, what thev stood for
before.

The brief filed by us as Amicus Curiae has been
in the hands of Messrs Howe & Davis, respond-
ent’s counsel, since December. 1926.

listoppel is based on grounds of public policy
and fairness. In equity particularly the court is
or ought to be quick to apply the rule. It works
Lo prevent duplicity and bargaining for a change
of front, to the injury of those entitled to rely
upon previous acts.

The retainer and appearance are not denidd.
The counsel for respondent in the Supreme Court
proceeding and in the case at bar, are the same.
The State of (ase on Appeal in the Supreme
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Court matter did not contain a full statement of
the facts and, under our urging, successful appli-
cation was made to the Court to enlarge the rec-
ord.

At the same time we appeared in person before
the Supreme Court, the Township counsel and
Mr. Edward L. Davis, for the relator (now of
counsel for respondent) being present, and argu-
ed before Justices Parker and Campbell for leave
to have our clients, consisting of the .Johnsons as
stated and all the neighbors of respondent’s tract
(complainant, Dickson, being one of the neighb-
ors), brought in as defendants and, if so permit-
ted, to oppose the mandamus on the ground that
to allow it would nullify the quoted matter set
forth in the deed of .Johnsons to Marlyn and pur-
chase money mortgage of Marlyn to the John-
sons, restricting the use of the plot to single fam-
1ly residences under the municipal ordinance re-
lating to land and buildings.

The learned .Justices did not think there was
precedent for allowing the .Johnsons and the
neighbors to come in as defendants, but took the
matter under advisement and permitted us to file
a brief as Amicus Curiae. This we did and, as
pertaining to the present point, we have given
extracts from that brief which show the retainer
(p. 23/20) and the object of appearance, the brief
itself having been in the hands of present coun-
sel, Messrs Howe & Davis, since December, 1926
(p. 20/21)

[t certainly violates all propriety for the John-
sons after taking such a public stand before the
Supreme Court, to be now allowed to desert their
former associates and to join hands with the one

the Johnsons and their associates so determinedly
and affirmatively fought in that Court, viz:; this
respondent.
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The history of the Johnson affidavit appears
somewhat in the record. On April 3d, 1928, we
asked the .Johnsons to execute an affidavit (p. 19/
29) which supported their former statements and
their retainer. They stated to us that theyv had
inserted the quoted matter in the deed and mort-
cage to protect the mneighbors, especially Mr.
NSchofield, from the erection of an apartment
house, but Mr. Johnson added that he feared he
might endanger the mortgage he and his wife
held on respondent’s tract if he gave us the affi-
davit, whereupon we suggeested that he see coun-
sel about 1t. He did that and on the same day
he mailed us a letter, saving:

“Considering the advisability of signing
the enclosed document, I sought counsel on
this matter, and was advised not to sign, on
practically the same grounds as stated to
vou this morning. I therefore return the
papers herewith” (pp. 21/30, 22/10).

The only ground stated was that he feared he
might endanger his mortgage (p. 19/29).

The next thing we knew Mr. Johnson had exe-
cuted, two days later, an affidavit for defendant
respondent, reading (p. 13/20):

“I am one of the grantors in the deed
dated April 8th, 1926, made by myself and
my wife, Hattie L. Johnson to the Marlyn
Realty Corporation, a corporation of the
Ntate of New Jersey, for premises on the
south side of Burnet Street in the Township
of Maplewood.

2. The said deed contains the following :

‘Subject to existing restrictions if effective
and Statutory and municipal requirements re-
lating to land and buildings.’

5. In inserting this said provision, it was
not the intention of myself and my wife to
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impose any restriction upon the said prem-
‘wes but was made as a protection to our-
welves in case the court should construe a
zoning ordinance as an encumbrance against
property. We did not want to be responsible
on the warranty in the deed in case it was
held that a zoning ordinance was an encum-
brance.”

Note well that no reference is made to the in-
certion of the quoted words in the purchase
money mortgage (compare record  pp. 13/27,
2/30) : that it refers to what a court would do,
which is undoubtedly a fancy suggested at the
present time, for a layman does not give thought
to that view in making a deed; that it definitely
<hows that the zoning ordinance of the township
was in mind: and the affidavit was sworn to on
April Hth, 1928. before .J. Chas. O’Brien, as no-
tary public, who, the day previous, had himself
made affidavit (p. 14/20) which after prelimin-

L

ary words, says on page 15:
«] know from the conversation I had with
Mr. and Mrs. Johnson at the time the said
deed was executed that it was not their In-
tention to impose restrictions on the said
land but the said provision was inserted as a
protection in case it should be held by the
courts that a zoning ordinance was an e€n-
cumbrance against real estate, which would
make them liable on their warranty in the
deed.”
Here, again, we note that theve is no mention of
insertion of the same words in the purchase
money mortgage; there is reference to what the
courts might do, so improbable to believe 1n any
ovent. and-what is amazing—the idea that the

affiant is given knowledge by conversations had,
whereas the affidavit of complainant Dickson (p.
7/24) as to categorical statements made to him
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by Mr. and Mrs. Johnson have been entirely dis-
regarded by the Court below.

Both of these affidavits for respondent are arti-
ficial and show in their very content composi-
ticn by the lawyers in this case.

(‘fontrasting what the affidavits say, with the
public appearance of the .Johnsons in the Su-
preme Court at the October term, 1926, we find
them then clamoring to have the quoted words
which were inserted in the deed and the mort-
gage, declared to be an incumbrance on the prop-
erty so as stop the issuance of a mandamus and
without any fear that as an incumbrance the war-
ranty of the deed would injure them.

With the matter so plainly presented, the
learned Vice Chancellor gave credence to the
Johnson and O’Brien denials (p. 25/5) and en-
tirely brushed aside the appearance in the Su-
preme Court which so patently belies the affi-
davit statements. He also overlooked the fact
of the affidavits quoted omitting all reference to
the insertion of the same words in the purchase
money mortgage, an occurrence which to a real
estate agent like Mr. O’Brien must have been so
unique that some explanation would be now made
about it. Where were there any warranties to
protect in the purchase money mortgage?

[t would be unconscionable and contrary to
public policy to permit the .Johnsons in these
circumstances to now be heard to deny what they
had in open court alleged to be a fact two vears

ago,

The reason which governs estoppels is that
after a man has by his own deed or act in
pais admitted a <ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>