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Notice of Appeal. 

(Filed January 20, 1931.)

In Chancery of New Jersey 10

Complainant, E. Charles Altshul, hereby appeals 
from an order striking out complainant’s amended 
complaint, which order was made by his Honor 
Edwin Robert Walker, Chancellor of the State of 
New Jersey, on the advice of Vice Chancellor 
James F. Fielder on January 19, 1931, and from 
the whole and every part thereof.

Dated January 20, 1931. 30

Between

Ben ja min  A. Mar g ul ies , et al., 
Defendants.

E. Ch ar l e s  A l t s h u l ,
Complainant,

and On Appeal from  
the Court of 
Chancery.

70-99.

20

Gr oss & Gr o ss ,
Solicitors and of Counsel with 

Complainant, E. Charles Altshul.

E. Charles Altshul. 40
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Petition of Appeal.
(Filed January 20, 1931.)

NEW JERSEY COURT OF ERRORS AND 
APPEALS.

■ Between
E. Ch ar l e s  Al t s h u l , 

Complainant-Appellant,

and
On Appeal from  

>  the Court of 
Chancery.

Be n j a min  A. Mar g ul ies , et al., 
Defendants-Respondents.

! , —----------------------------------- J

To the Honorable The Court of Errors and Appeals 
in the last resort in all causes:

The petition of E. Charles Altshul, the appellant 
in the above stated cause, respectfully shows:

1. That your petitioner finds himself aggrieved 
by an order striking out his amended complaint, 
made in the Court of Chancery by his Honor Edwin 
Robert Walker, Chancellor of the State of New 
Jersey, on the advice of Vice Chancellor James

gQ F. Fielder, bearing date January 19, 1931, in a cer-
tain cause wherein your petitioner, E. Charles 
Altshul, is complainant, and Benjamin A. Margulies 
and Max Gerstenfeld are defendants, in this re-
spect, to wit:

2. That in and by the said order the motion 
of the said defendants-respondents hereto to strike 
out petitioner’s amended bill of complaint is there-
by granted and the said amended hill of complaint 
is stricken out; whereas the said motion to so 
strike out your petitioner’s amended bill of com-
plaint should have been denied.
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Amended Bill of Complaint.'

Your petitioner therefore prays that the said 
order of the said Chancellor may be reversed, set 
aside and for nothing holden; and that your peti-
tioner may have such relief in the premises as 
to this Honorable Court shall seem meet.

Gr o ss  & Gr o s s ,
Solicitors and of Counsel with 
Appellant, E. Charles Altshul.

Isa ac  Gro s s ,
Of Counsel with Appellant,

E. Charles Altshul.

Amended Bill of Complaint.

IN CHANCERY OF NEW JERSEY. 20

To the Honorable Ed w in  Ro be r t  W a l k e r , Chan-
cellor of the State of New Jersey:

The complainant, E. Charles Altshul, of the City 
of Jersey City, County of Hudson and State of New 
Jersey, by this, his amended bill of complaint, 
shows that:

1. Paul Kleinzahler, being then the owner of 
certain lands and premises hereinafter more par-
ticularly described, together with Gussie Klein-
zahler, his wife, on March 1,1926, did execute and 
deliver to Benjamin A. Margulies a mortgage to 
secure the payment of the sum of $15,000.00, due 
on the 1st day of March, 1930, with interest thereon 
to be computed from the date of said mortgage, 
and to be paid quarter-annually; which said mort-. 
gage, after having been duly acknowledged, and 
the certificate of acknowledgment endorsed there-
on, was recorded in the office of the Register of 
Hudson County in Book 1354 of Mortgages for said 
County, page 451.
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A m e n d e d  B i l l  o f  C o m p l a i n t .

2 . The said mortgage covered four tracts of 
land and premises which are therein more particu-
larly described as follows:

F irs t  Tra c t .

10 All the lot, tract or parcel of land and
premises, situate in the City of Jersey City, 
in the County of Hudson and State of New 
Jersey, more particularly described as fol-
lows :

Beginning at the corner formed by the in-
tersection of the southwesterly side of Boyd 
Avenue with the southeasterly side of Hud-
son County Public Road, also known as the 
Hudson County Boulevard; and from thence

20 running (1 ) southeasterly along said south-
westerly side of Boyd Avenue forty-six and 
sixteen hundredths (46.16) feet; thence (2) 
southwesterly and parallel with the westerly 
line of lot #102 on a map entitled “Map of 
property belonging to Daniel V. C. Raff sit-
uated on Bergen and Boyd Avenue, Jersey 
City, Hudson County, N. J. 1889,” surveyed 
by Early & Harrison, and filed in the office 
of the Register of the County of Hudson July 
12, 1889, one hundred (100) feet; thence (8) 
northwesterly parallel with the said south-
westerly side of Boyd Avenue forty-four and 
thirty hundredths feet (44.30) more or less 
to the southeasterly side of the Hudson 
County Public Road; thence (4) northeast-
erly along said southeasterly side of the 
Hudson County Public Road one hundred 
(100) feet to the point or place of begin-

4 0  n iD § 'Being also known as lot #104, City Block
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Amended Bill of Complaint.

1792, on the Official Assessment Map of Jer-
sey City, made by L. D. Fowler, 1894.

Se c on d  Tra c t .

All that lot, tract or parcel of land and 
premises, hereinafter particularly described, 
situate, lying and being in the City of Jersey 
City, in the County of Hudson and State of 
New Jersey, described as follows:

Beginning at a point on the northwesterly 
line of Jackson Avenue distant sixty-seven 
and forty-seven one-hundredths (67.47) feet 
northeasterly from the corner formed by the 
intersection of the northwesterly line of 
Jackson Avenue with the northeasterly line 
of Claremont Avenue; thence running north-
westerly sixty-eight and thirty-one one-hun-
dredths (68.31) feet to the southeasterly line 
of lot No. 32 in Block No. 704, as the same 
is laid out on a map entitled “Map of prop-
erty belonging to Nicholas Vreeland in the 
16th Ward of Jersey City, filed in the office 
of the Clerk (now Register) of Hudson 
County, June 28, 1871, at a point therein dis-
tant sixty-seven and ninety-four one-hun-
dredths (67.94) feet northeasterly at right 
angles from Claremont Avenue; thence 
northeasterly at right angles to Claremont 
Avenue and along said southeasterly line of 
said lot #32, forty and two tenths (40.2) feet 
to the rear line of said lot; thence north-
westerly parallel with Claremont Avenue 
and along the rear line of said lot thirty-two 
(32) twenty-five (25) feet to the southeast-
erly line of Lot No. 31, in said block; thence 
southwesterly at right angles to Claremont

10

20

3 0

4 0
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Amended Bill of Complaint.

Avenue and along said southeasterly line of 
said lot #31, sixty-two and seven tenths 
(62.7) feet; thence southeasterly to and along 
the southerly side of the building erected 
upon the premises herein described ninety- 

16 three and forty hundredths (93.40) feet more
or less to the northwesterly line of Jackson 
Avenue; thence northeasterly along the 
northwesterly line of Jackson Avenue twen-
ty-two and sixty-four one hundredths (22.64) 
feet more or less to the beginning.

Th ir d  Tractt .

All that lot, tract or parcel of land and 
premises hereinafter particularly described, 

20 situate, lying and being in the City of Jer-
sey City, in the County of Hudson and State 
of New Jersey, bounded and described as 
follows:

Commencing at the corner formed by the 
intersection of the southwesterly side of 
Woodlawn Avenue formerly known as Vree- 
land Avenue with the northwesterly side of 
Jackson Avenue formerly known as Essex 

30 Street; and from thence running northwest-
erly along said Woodlawn Avenue one hun-
dred (100) feet to a point; and from thence 
running southwesterly in a line running 
parallel with said Jackson Avenue twenty- 
five (25)'feet to a point and from thence 
running southeasterly on a line running par-
allel with said Woodlawn Avenue one hun-
dred (100) feet to the said northwesterly 
side of Jackson Avenue and from thence 

40 running northeasterly along said Jackson
Avenue twenty-five (25) feet to the point or
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Amended Bill of Complaint.

place of beginning; and which on a certain 
map on file in the office of the Register of 
Hudson County aforesaid, entitled “Map of 
property of D. Gould and A. Morell, at 
Woodlawn, Greenville, Hudson Co., N. J. 
made by C. I. Van Horne, C. E. and Town 
Surveyor, is known as parts of lots num-
bered six to nine on Block numbered five.

Fo ur t h  Tr ac t .

All those certain lots, tracts or parcels of 
land and premises hereinafter particularly 
described, situate, lying and being in the City 
of Jersey City, in the County of Hudson and 
State of New Jersey, particularly described 
as follows:

Beginning at a point in the easterly line of 
Palisade Avenue distant twenty-five (25) 
feet northerly from the intersection of the 
easterly line of Palisade Avenue with the 
northerly line of Hoboken Avenue (formerly 
Hoboken Turnpike); thence (1) northerly 
and along the said easterly line of Palisade 
Avenue one hundred one feet and four 
inches; thence (2) easterly and parallel or 
nearly so with Hoboken Avenue ninety-four 
and twelve one-hundredths (94.12) feet; 
thence (3) southerly and nearly parallel with 
Palisade Avenue one hundred one feet and 
four inches; thence (4) westerly and parallel 
or nearly so with Hoboken Avenue one hun-
dred (100) feet to the point or place of be-
ginning. The aforesaid premises are known 
by street numbers 76, 78, 80, 80-% Palisade 
Avenue, Jersey City.

3. The said mortgage contains the following 
agreement:

10

20

30

40
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A m e n d e d  B i l l  o f  C o m p l a i n t .

“It is distinctly understood and agreed by 
and between the parties hereto that the 
mortgagor herein or his assigns shall have 
the right to pay off the whole or any part 
of the principal sum due under this mort- 

10  gage at any time before maturity, and the
mortgagee agrees that if the mortgagor or 
his assigns shall pay off the sum of Three 
Thousand ($3,000.00) Dollars, together with 
a sum equivalent to One Hundred ($100.00) 
Dollars per month from the date of said 
mortgage up to the date of such payment, 
that then and in that event the mortgagee 
or his assigns will execute and deliver to 
the mortgagor a release of the mortgaged 

20 premises, releasing from the operation of
said mortgage all of the property described 
therein, except the premises situate at the 
southeast corner of the Boulevard and Boyd 
Avenue, conveyed to the mortgagor by said 
Benjamin A. Margulies and Max Gerstenfeld 
and their respective wives, and upon such 
payment being made by the mortgagor or 
his assigns, and such release being delivered 
by the mortgagee or his assigns, then the 

^  mortgagor or his assigns hereby agree that
they will continue to pay the principal sum 
or any balance remaining due under said 
mortgage in quarter annual installments of 
Three Hundred ($300.00) Dollars each, the 
first installment to be paid three months 
after the date of said release.”

4. Thereafter the said Benjamin A. Margulies, 
the mortgagee in said mortgage named, assigned a 

40 one-half interest in said mortgage to Max G. Ger-
stenfeld, and thereafter, and on August 8, 1928 the
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A m e n d e d  B i l l  o f  C o m p l a i n t .

said Benjamin A. Margulies and Max G. Gersten- 
feld assigned said mortgage to the Trust Company 
of New Jersey, by assignment dated August 8,
1928, and recorded in the office of the Register of 
Hudson County on August 13, 1928. Said Trust 
Company of New Jersey has since re-assigned said 10 
mortgage to the defendants, Margulies and Ger- 
stenfeld, and they are the owners and holders 
thereof, and said Trust Company of New Jersey 
disclaims any interest in the matters herein set 
forth, but said Margulies and Gerstenfeld admit 
and concede that the tender made by the complain-
ant, as hereinafter set forth, to the Trust Company 
of New Jersey should be regarded as if made to 
them, the said Margulies and Gerstenfeld, the 
actual owners and holders of said mortgage.

5. On August 18th, 1927 said Paul Kleinzahler 
the owner of said four tracts, and Gussie, his wife, 
made a mortgage bearing that date, to complain-
ant, to secure the payment of $8,400DO on August 
18th, 1928, with interest thereon payable quarter- 
annually, which said mortgage so made to com-
plainant, was recorded in the Register’s Office of 
Hudson County on August 18th, 1927 in Book 1464
of Mortgages, page 314, of which said mortgage 30 
the defendants had due knowledge, but which said 
mortgage of the complainant constitutes a lien 
only on the second tract described in paragraph 2 
of this amended bill and no other property. Noth-
ing has been paid on account of complainant’s 
mortgage.

6. The defendants, Margulies and Gerstenfeld, 
executed releases of the said third and fourth 
tracts under dates of September 15th, 1927 and 
November 10th, 1926 and since the filing of the
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A m e n d e d  B i l l  o f  C o m p l a i n t .

original bill of complaint herein the lien of said 
defendants’ mortgage on the first tract has been 
cut off by the foreclosure of a prior mortgage 
thereon.

jq  7. On the date of the complainant’s mortgage 
and on the date of the record thereof, said defend-
ants’ (Margulies and Gerstenfeld) mortgage cov-
ered the first, second and third tracts, the fourth 
having been released prior thereto as aforesaid, 
and on the date of the making of -the tender by 
the complainant hereinafter set forth and of the 
filing of the original bill of complaint herein, de-
fendants’ mortgage covered the first tract and sec-
ond tract, and the lien of their mortgage on the 

2  ̂ first tract has, since the filing of the original bill 
of complaint herein, been cut off by the foreclosure 
of a prior mortgage thereon as aforesaid.

8. There is on this date due on the defendants’ 
(Margulies & Gerstenfeld) mortgage, the sum of 
$12,000.00 and interest thereon from June 1st, 1928 
and said mortgage at this time covers only the said 
second tract, but complainant insists and contends 
that his rights are fixed as of the time of the filing
of the original bill of complaint herein.

3 0
9. On or about September 15, 1927, Paul Klein- 

zahler, the owner of said four tracts, paid to the 
defendants, Margulies and Gerstenfeld, on account 
of said $15,000.00 mortgage so held by the defend-
ants, the sum of $3,000.00; and thereupon the said 
defendants executed and delivered to the said 
Kleinzahler, a release of the third tract, as afore-
said.

10. On August 8, 1928, one Paul Dembow be- 
^  came the owner of the second tract, having pur-

chased the same from the trustee in bankruptcy
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A m e n d e d  B i l l  o f  C o m p l a i n t .

of said Kleinzahler and has held the record title 
thereto ever since.

11. On August 18th, 1928, default having been 
made in the payment of complainant’s mortgage, 
complainant did on said date, by virtue of the 
conditions in his mortgage contained, take posses-
sion of said mortgaged premises constituting said 
second tract and has ever since continued in pos-
session thereof.

12. There were no moneys paid to the defend-
ants Margulies and Gerstenfeld under said release 
clause by the said Kleinzahler other than the 
$3,000.00 above mentioned as having been paid 
on or about September 15th, 1927. Complainant 
computed that in order to entitle him to a release 
from »the operation of the defendants’ mortgage 
on the said second tract, he was required to pay 
to the said defendants, in addition to the said 
sum of $3,000.00 theretofore paid by the said 
Kleinzahler, as aforesaid, for thirty months at 
$100.00 per month, besides $162.00 accrued interest, 
making in all the sum of $3,162.00, which com-
plainant tendered on August 21st, 1928, to the 
Trust Company of New Jersey, which refused to 
accept the same for the stated reason that it was 
not interested in the matter; but the defendants 
Margulies and Gerstenfeld concede that the tender 
so made to the Trust Company of New Jersey was 
as though made directly to the defendants Mar-
gulies and Gerstenfeld. Upon such refusal of 
tender, complainant filed his original bill of com-
plaint herein and is ready, able and willing and 
has at all times been ready, able and willing to 
pay to the defendants Margulies and Gerstenfeld, 
such sum as they may be legally and lawfully

10

20

30

40
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A m e n d e d  B i l l  o f  C o m p l a i n t .

entitled to receive under said release clause under 
the facts herein for a release of said second tract 
(which is not the premises situate at the south-
east corner of Boulevard and Boyd Avenue) from 
the lien of said defendants’ mortgage.

10 13. On September 15, 1927, an agreement was 
entered into between the said Kleinzahler owner 
and the defendants Margulies and Gerstenfeld, to 
which agreement the complainant is not a party, 
under which the said Kleinzahler waived to the 
said defendants, the provisions of said release 
clause which said agreement of waiver was re-
corded in the office of the Register of Hudson 
County on September 15th, 1927, in Book 76 of

2  ̂ Releases of Mortgages page 48.

14. On August 8th, 1928, Paul Dembow,. then 
the owner of said second tract, executed to the 
defendants Margulies and Gerstenfeld, an estoppel 
certificate to the effect that the sum of $12 ,000.00, 
with interest at 6% from June 1st, 1928, was due 
on the said $15,000.00 mortgage of the defendants.

15. On August 8th, 1928, Margulies & Gersten-
feld assigned to complainant a mortgage dated

30 March 1st, 1926, made by Kleinzahler for $6,000.00 
which constituted a lien prior to the said $15,000.00 
mortgage and upon assigning the said $6,000.00 
mortgage to complainant, he, the complainant exe-
cuted a subordination agreement whereby the said 
$6,000.00 mortgage was subordinated to the lien 
of the $15,000.00 mortgage of the said defendants 
and to the balance of $12 ,000.00 then due on the 
same. Said subordination agreement was there-
after recorded in the Hudson County Register’s

40 Office.
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Amended Bill of Complaint.
16. The defendants Margulies and Gerstenfeld 

contend, and complainant disputes the contentions, 
that the complainant is not entitled to the relief 
prayed for for the following reasons:

a. The amount of the tender was insuffi-
cient.

b. Complainant did not at the time of 
the making of the tender, agree to continue 
to pay the principal sum or any balance 
remaining due under the mortgage in equal 
quarter annual installments of $300.00 each, 
the first installment to be paid three months 
after the date of said release.

c. Complainant, as the holder of a junior 
encumbrance, was not entitled to exercise 
the option for a release.

d. Because prior to the time of the mak-
ing of tender, the release clause had actually 
been modified so as to deprive the owner 
of the premises and anyone holding any 
rights from the owner, of any further right 
to insist upon the release.

e. Because prior to the making of the 
tender complainant had subordinated an-
other encumbrance to the Margulies and 
Gerstenfeld $15,000.00 mortgage and could 
not thereafter do that which would invali-
date such subordination agreement.

Complainant is without adequate remedy in the 
Courts of law, and therefore prays:

1. That Benjamin A. Margulies and Max G. 
Gerstenfeld, who are the defendants to this suit, 
may answer this bill of complaint, and each state-
ment therein contained, without oath.

10

20

30

40
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A m e n d e d  B i l l  o f  C o m p l a i n t .

2 . That an account may be taken of the amount 
required to be paid by the complainant to the 
owner or holder of said mortgage so made by said 
Paul Kleinzahler and wife to said Benjamin A. 
Margulies, hereinabove firstly mentioned, under

10  the above mentioned terms and conditions of said 
mortgage, to entitle complainant to a release of 
the said second tract therein described from the 
lien and operation of said mortgage.

3. That a decree may be made that upon pay-
ment or tender of payment by the complainant 
of the amount so required to be paid, the said 
Benjamin A. Margulies, and Max G. Gerstenfeld, 
or either of them, be ordered, directed and re-

20 quired to execute, acknowledge and deliver unto 
the complainant a release of the lands and prem-
ises described as the second tract in the said mort-
gage so made by Paul Kleinzahler and wife to said 
Benjamin A. Margulies.

4. That it may be decreed that the provisions 
of said mortgage so made by said Paul Kleinzahler 
and wife to Benjamin A. Margulies, hereinabove 
set forth in paragraph 3 of this bill, may be spe- 
cifically performed and enforced.

5. That subpoenas issue out of this Honorable 
Court commanding the defendants herein to an-
swer this bill of complaint, and to abide by such 
decree as this court may make in the premises; 
and that the complainant have such other and fur-
ther relief as may be just.

Gr oss & Gr o ss , 
Solicitors of and of Counsel

with Complainant.
4 0
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Notice of Motion to Strike Out Amended 
Bill of Complaint.

IN CHANCERY OF NEW JERSEY.
A

Between
E. Ch ar l e s  Al t s h u l ,

Complainant,

and
^ 70-99.

On Bill, &c.

Be n j a min  A. Mar g ul ies , et a l, 
Defendants.

---------------------------------- — ---------------------------------,

10

Sir s :

Pl e as e  Ta k e  Not ic e  that the defendants, Mar- go 
gulies and Gerstenfeld will apply to the Chancellor, 
at Chancery Chambers, No. 1 Exchange Place, 
Jersey City, on Monday, December 22, 1930, at 10 
A. M. or as soon thereafter as counsel can be heard, 
for an order striking out the amended Bill of 
Complaint filed herein upon the following 
grounds:

1. The Bill does not disclose any right to 
equitable relief in favor of complainant because
the complainant, as the holder of a subordinate 30 
encumbrance, is not entitled to the benefit of the 
release clause contained in the mortgage referred 
to in the Bill of Complaint.

2. Complainant is not entitled to equitable re-
lief because the terms and conditions of the release 
clause were not complied with.

3. Complainant is not entitled to equitable re-
lief for the reason that in connection with the 
tender, complainant did not agree to assume pay-
ment of the full balance of the mortgage.
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Notice of Motion.

4. Complainant is not entitled to equitable re-
lief for the reason that the entire balance of the 
mortgage debt is now due and the only relief com-
plainant would be entitled to would be the right 
to redeem by payment in full which is not the

10 prayer of the amended Bill.

5. Because these defendants are entitled to pay-
ment in full as a condition of either giving the 
release or discharging the mortgage and complain-
ant is not entitled to a release upon payment of 
the amount tendered and offered by the amended 
Bill of Complaint.

6. Because there is a want of equity in the Bill.

2 ^ Dated December 17th, 1930.

Yours, etc.,

Aar o n Gor do n, 
Solicitor for Defendants, 

Margulies & Gerstenfeld.

To

Messrs. Gr oss & Gr o ss ,
Solicitors of Complainant.

30

40
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Memorandum.

[no t  t o  be  publi sh e d  in  a n y  r epo r t ]

January 9, 1931.

IN CHANCERY OF NEW JERSEY.
— ------------------------------- m ------------------------------- --

Between
10

E. Ch ar le s  Al t s h u l ,
C o m p l a i n a n t ,

and
70-99.

>
On Bill, &c.

Be n j a min  A. Mar g ul ies , e t  a l . ,  
D e f e n d a n t s .

___________________________________________________ ,_______________________________ !

On motion to strike out bill of complaint. Mr. 
Aaron Gordon and Mr. John W. Ockford, for the 
motion. Messrs. Gross & Gross, c o n t r a .

20

Fiel der , V. C .:

This is a motion to strike out the amended bill 
of complaint on the ground, speaking generally, 
that it does not show a cause of action against the 
defendants.

The story told by the bill is that March 1, 1926, (go 
one Kleinzahler executed a mortgage, now held by 
the defendants, for $15,000 due March 1, 1930, cov-
ering four tracts of land, which mortgage contained 
the following agreement.

“The mortgagee agrees that if the mort-
gagor or his assigns shall pay off the sum 
of $3,000, together with a sum equivalent to 
$100 per month from the date of said mort-
gage up to the date of such payment, that 
then and in that event the mortgagee or his
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M emorandum.

assigns will execute and deliver to the mort-
gagor a release of the mortgaged premises, 
releasing from the operation of said mort-
gage all the property described therein, 
except the premises situate at the southeast 

10 corner of the Boulevard and Boyd Avenue
* * * and upon such payment being made 
by the mortgagor or his assigns and such re-
lease being delivered by the mortgagee or his 
assigns, then the mortgagor or his assigns 
hereby agree that they will continue to pay 
the principal sum or any balance remaining 
due under said mortgage in quarter annual 
installments of $300 each, the first install-
ment to be paid three months after the date 

20 of said release.”

The property at the southeast corner of the 
Boulevard and Boyd Avenue, is the first tract de-
scribed in the mortgage.

November 10, 1926, the defendants released the 
fourth tract from the mortgage lien to Kleinzahler 
for the nominal consideration of one dollar.

August 18, 1927, Kleinzahler executed a mort-
gage to the complainant for $8,400 covering the 

30 second tract, which mortgage was duly recorded.
September 15, 1927, Kleinzahler paid defendants 

$3,000 on account of the mortgage and received a 
release for the third tract and Kleinzahler agreed 
in a recorded writing, to waive the release clause.

August 8, 1928, one Dembow purchased the sec-
ond tract from Kleinzahler’s trustee in bankruptcy 
and agreed with defendants that $12,000 principal 
was then due on their mortgage. August 18, 1928, 
Dembow made default in payment of complain- 

40 ant’s mortgage and complainant took possession 
of the second tract and is still in possession.
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Memorandum

While defendants mortgage still covered the 
first and second tracts, complainant claimed to be 
entitled to a release from the defendants for the 
second tract, upon payment to defendants, in ad-
dition to the $3,000 paid defendants by Kleinzahler 
September 15, 1927, a sum equivalent to $100 per 10 
month from the date of defendants’ mortgage to 
the date of payment tendered by complainant, be-
ing $100 for thirty months, beside $162 accrued in-
terest and on August 21, 1928, complainant ten-
dered defendants $3,162 and demanded a release.
Upon defendants’ refusal to accept the tender and 
comply with the demand, the bill was filed.

The prayer of the bill is that an account be taken 
of the amount required to be paid by the com-
plainant to the defendants for a release and that ^  
upon payment of such amount the defendants be 
directed to execute a release of the second tract to 
the complainant.

On this motion to strike the bill the defendants 
contend (1) that the complainant, being a second 
mortgagee and not a grantee, is not entitled to de-
mand a release; (2) that the amount tendered by 
the complainant was insufficient and (3) that the 
terms of the release clause were modified or aban-
doned before the complainant acquired his mort-
gage interest.

I deem it unnecessary to consider the first ob-
jection raised by the defendants because even if 
complainant as a mortgagee is entitled to demand 
a release from the defendants, I think the bill of 
complaint fails to show that he is entitled to one, 
for the following reasons and that the motion to 
strike out the bill should be granted.

40
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Memorandum.

1j| The tender and demand made by complain-
ant for a release were not in compliance with the 
terms of the release clause.

The agreement for release did not provide for 
a release of single tracts but merely for a release 

10 of the second, third and fourth tracts together and 
for a specified consideration, which was $3,000, 
plus $100 a month for each month the mortgage 
had run up to the time of the release.

2. The agreement for release was not intended 
to run with each tract separately.

The agreement provided that upon a release 
being given for three tracts, the mortgagees would 
hold the fourth tract as security for the balance 

2q due on the mortgage (which would be some sum 
less than $12,000) and thereupon the terms of the 
mortgage as to payment of principal, should be 
changed by the, “mortgagor or his assigns” agree-
ing to pay the balance in quarterly installments 
of $300. From the unusual and peculiar terms of 
the release clause, it appears that the agreement 
was intended to run with the four tracts (or at 
least with tracts one, two and three) as a whole, 
title thereto being held by the mortgagor or his 

30 grantee and that it should not run with each sepa-
rate tract so as to give the grantee of a single 
tract the right to a release from the mortgage.

3. When the complainant acquired his mort-
gage on tract two, he had notice that the terms 
of the release clause were no longer in effect.

While title to the four tracts still stood in the 
mortgagor and before the complainant had ac-
quired his mortgage interest in the second tract, 
the mortgagees released the fourth tract to the 

^  mortgagor without consideration. This was notice
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Order.

to the complainant that the only parties who then 
had an interest in the release clause, had agreed 
to abandon it or materially change it's terms and 
had entered into a new agreement, in consequence 
of which and after the release of tract four had 
been given, the first mortgage stood as a lien for 
the whole principal sum of $15,000 upon the re-
maining three tracts and that if the mortgagor, or 
those claiming under him, thereafter desired the 
mortgagees to release one of the remaining tracts, 
such release could not be obtained on the terms 
expressed in the release clause. With such notice 
the complainant accepted his mortgage on the 
second tract.

Order.

(Filed January 19, 1931.)

J. F. F., V. C.

IN CHANCERY OF NEW JERSEY.
' >
Between

E. Ch ar l e s  Al t s h u l ,
Complainant, 7Q̂99 

>and On Bill, &c.

Be n j a min  A. Mar g ul ies , et al.,
Defendants.

— _________________________________________________________________________________>

This cause being opened to the Court by Aaron 
Gordon, solicitor of the defendants, Margulies and 
Gerstenfeld, and John W. Ockford, of counsel, in 
the presence of Isaac Gross, Esq., of counsel with
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Order.

complainant, and upon the amended bill of com-
plaint in this cause and the said defendants’ notice 
of motion to strike out the same for the reason 
specified in the said notice, and upon the argu-
ment of counsel,

1°
It is, on this 19th day of January, 1931,

Or der ed that the said defendants’ motion to 
strike out the amended bill of complaint be, and 
the same is hereby granted and the amended bill 
of complaint be, and the same is hereby stricken 
out; and

It  Is Fur t he r  Or der ed that the said defendants 
be, and they hereby are allowed counsel fee in 

2p the sum of Two hundred Dollars ($200) to be in-
cluded in their taxed bill of costs.

E. R. Wal ke r ,
C.

Respectfully advised,
Jame s  F. Fie l der ,

V. C.

30

40
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Defendants-Respondents. I

B R IE F  OF
D E F E H B A IT S -E E S P O ^ D E N T S .

This is complainant’s appeal from an Order 
striking out his Amended Bill of Complaint upon 
defendants’ motion upon the ground that the 
Amended Bill of Complaint did not disclose facts 
entitling complainant to equitable relief.

The Bill in effect is for specific performance of a 
release clause in a mortgage and for the redemption 
of the mortgaged premises.

The complainant is the holder of a junior mort-
gage and his claim is that he is entitled to the benefit 
of a release clause in the defendant’s prior mortgage.

All of the facts pertinent to the matter are set 
forth in the Amended Bill of Complaint and defend-
ants contend that complainant is not entitled to any 
relief for the following reasons:

1. The release clause was not intended to be for 
the benefit of a junior encumbrancer.

2. Under the terms and conditions of the release 
clause the junior encumbrancer is not entitled to 
the benefit of its provisions.

[ On Appeal 
Vfrom theand

Statem ent
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3. The terms and conditions of the release clause 
were not complied with.

4. Complainant did not bring himself within the 
terms and conditions.

5. The release clause had been exhausted before 
the complainant’s attempt to further have it 
operative.

6. The release clause was only to be exercised 
by an assumption of payment of the entire balance, 
and the entire balance and such payment was not 
assumed.

7. The whole balance on the mortgage is past 
due and complainant’s right to redeem upon pay-
ment of the whole balance exists either under the 
release clause or because of his interest in the 
property.

8. Complainant did not and does not offer to 
redeem by paying the whole balance.

Statem ent of Facts.

One Kleinzahler, owned four tracks of land and 
mortgaged the same to defendant, Margulies.

The mortgage was made March 1,1926, to secure 
$15,000.00 and was to become due March 1,1930.

The mortgage is now vested in defendants, Mar-
gulies and Gerstenfeld. On November 10, 1926, 
defendants released the fourth tract.

On August 18, 1927, Kleinzahler mortgaged the 
second tract to complainant to secure $8,400.00 pay-
able August 18, 1928.

On September 15, 1927, defendants released to 
Kleinzahler the third tract.

On August 21, 1928, complainant requested a re-
lease of the second tract and this action is brought 
upon the theory that complainant is entitled to a
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release of the second tract because of such tender. 
The lieu of the mortgage as to the third tract has 
been cut off by foreclosure of a prior mortgage.

The present concern is entirely with the second 
tract.

The release clause reads as follows:
“It is distinctly understood and agreed by 

and between the parties hereto that the mort-
gagor herein or his assigns shall have the right 
to pay off the whole or any part of the prin-
cipal sum due under this mortgage at any time 
before maturity, and the mortgagee agrees that 
if the mortgagor or his assigns shall pay off the 
sum of Three Thousand ($3,000.00) Dollars, 
together with a sum equivalent to One Hundred 
($100.00) Dollars per month from the date of 
said mortgage up to the date of such payment, 
that then and in that event the mortgagee or his 
assigns will execute and deliver to the mort-
gagor a release of the mortgaged premises, re-
leasing from the operation of said mortgage all 
of the property described therein, except the 
premises situate at the southeast corner of the 
Boulevard and Boyd Avenue, conveyed to the 
mortgagor by said Benjamin A. Margulies and 
Max Gerstenfeld and their respective wives, 
and upon such payment being made by the 
mortgagor or his assigns, and such release be-
ing delivered by the mortgagee or his assigns, 
then the mortgagor or his assigns hereby agree 
that they will continue to pay the principal 
sum or any balance remaining due under said 
mortgage inj quarter-annual installments of 
Three Hundred ($300.00) Dollars each, the 
first installment to be paid three months after 
the date of said release.”

The tender of August 21, 1928, by complainant 
was in the sum of $3,162.00. The amount due on 
the mortgage is $12,000.00 with interest at 6% from 
June 1, 1928. An estoppel certificate to that effect 
was executed August 8, 1928, by one, Dembow, who
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purchased the second tract from Kleinzahler’s trus-
tee in bankruptcy. Thereafter, Dembrow defaulted 
on complainant’s mortgage and complainant ob-
tained possession of the second tract.

Contentions.

Defendants contend that the release did not pro-
vide for the release of single tracts, but for a re-
lease of the second, third and fourth tracts to-
gether, and for a specified consideration and that it 
was not intended, nor does the language provide for 
the releasing of each tract separately.

The defendants further contend that when com-
plainant acquired his mortgage on the second tract 
he had notice that the release clause was no longer 
in effect.

Tract No. 4 having been released the mortgage 
zsait ^s a lien for the whole amount upon the re-
maining three tracts and there was no longer the 
right in any one to procure a release of any one 
of the remaining tracts in accordance with the 
original terms of the release clause.

Defendants also contend that the tender was in-
sufficient upon any theory and that it required a 
complete assumption and that at the present time 
the premises can only be redeemed under the re-
lease clause or otherwise by payment in full.

Defendants also urge the other contentions first 
set forth, although some of them were not con-
sidered by the Court below, because it was deemed 
unnecessary to do so. However, all of the points 
are urged and will be now argued.
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P O IN T  I.

The release clause was single and did 
not run separately as to each tract.

The precise words of the clause are:

“ * * * In that event the mortgagee or his as-
signs will execute and deliver to the mortgagor 
a release of the mortgaged premises, releasing 
from the operation of said mortgage all of the 
property described therein, except the premises 
at * * * Boulevard and Boyd Avenue. * * * ”

Boulevard and Boyd Avenue was tract No. l r 
so that the release clause ran as to tracts 2, 3, and 
4 taken together. Tract No. 4 had been released 
November 10, 1926, and although defendants were 
under no obligation to do so, they also released 
tract No. ,3. (September 15, 1927.) At the time 
of the making of the tender by complainant there 
was no right in any one to ask for a further re-
lease because the option for a release had already 
been exercised and, therefore, exhausted.

P O IN T  II .

The tender was insufficient in am ount.

Assuming for the purpose of this argument, that 
there was some life in the release clause at the 
time of the tender, the provision as to amounts was 
as follows:

“  * * * i f  mortgagor or his assigns shall 
pay off the sum of $3,000. together with a sum 
equivalent to $100.00 per month from the date
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of said mortgage up to the date of such pay-
ment * *

Complainant only tendered $3,000.00 plus inter-
est thereon and made no tender equal to the $100.00 
per month accumulation. Complainant would also 
have been called upon to agree to pay the entire 
principal sum. Complainant did not offer to do 
so and could not have been held for the balance 
except by a positive assumption in writing of the 
obligation.

P O IN T  I I I .

Com plainant is not entitled to relief.

There are cases where a purchase from a mort-
gagor of a portion of the mortgaged premises is 
entitled to exercise the provisions of a release clause 
contained under a blanket mortgage provided, how-
ever, that such release clause is specific, definite and 
without time limit and runs at so much per lot or at 
a specified rate per front foot or by other specific 
assignments of area.

V a n  A r s d a l e  vs. G o r e n f l o ,  93 N. J. E. 486.
s. c. 116 Atl. 869.
M a l b a  T e r r a c e  G o . vs. P o r t a n p e c k  P r o p e r - 

t i e s ,  I n c . ,  105 N. J. E. 453.

The only condition imposed is that the mortgagor 
is not in default.

C h a t s w o r t h  E s t a t e s  C o . vs. G h a t s w o r t h  

E s t a t e s  G o . , 1 N. J. A. R. 951.
s. c. 121 Atla. 517.

The same principle is to be found in the following 
cases:
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H a l l  vs. H o m e  B u i l d i n g  C o m p a n y ,  56 Iff. J.
E. 304;

A m e r i c a n  N e t  C o . vs. G i t h e n s ,d £ b  Iff. J. E.
539;

V e n t n o r  vs. R e c o r d ,  79 IN’. J. E. 103;
H a r r i s  vs. P e a r s a l l ,  83 N. J. E. 472.

In the Ventnor case the purchaser of a building 
lot before default was given the right to a release 
of his lot upon payment of the stipulated amount, 
notwithstanding the pendency of a foreclosure suit.

A very different situation is presented in the case 
at bar.

Complainant is not the owner of a single lot 
with a definite release clause for the particular lot. 
The release clause is not at all the kind of a release 
clause which was before the Courts in the cases 
referred to. Complainant refers to the junior en-
cumbrancer’s right to redeem and with this con-
tention respondents have no quarrel. Undoubtedly 
the complainant has the right to redeem because of 
his interest in the premises as junior encumbrancer.

B i g e l o w  vs. C a s s i d y ,  26 Iff. J. E. 557;
H a m i l t o n  vs. D o b b s ,  19 N . J. E. 227.

This right, however, is dependent upon complain-
ant paying the full amount due and defendants will 
accept the full amount due and will cancel the 
mortgage or assign it because it now covers only 
the second tract upon which complainant has the 
junior mortgage.

Complainant; refers to three cases decided in 
other jurisdictions, but these did not sustain his 
contention.

In
G a m e l l  vs. G o o d e ,  103 Iowa 301,

the release clause was specific and ran in favor of 
one or more acres at $800.00 per acre or lots on 
the same basis at any one time.
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In
V a w t e r  vs. C r a f t s ,  41 Minn. 14,

the release covenant was held to run with the land 
because of its terms and because it was clearly in-
tended to add to the value of the separate lots as 
such in the hands of their respective owners.

In
R i c k e r  vs. M o o r e ,  7 7  Maine 292,

the Court held that the mortgagee of the rights of 
a vendee might exercise the rights of such vendee 
as his equitable assignee. In that case it appeared 
that A agreed to sell lots to B. B, therefore, be-
came the owner in equity and A held the legal title 
in trust for B. B then mortgaged this interest to
C. C assigned the mortgage to D. The Court held 
that D could compel specific performance of the 
agreement by A upon making a seasonable and 
proper tender. The last mentioned case does not 
seem to be included in complainant’s present Brief, 
but it was cited below and for that reason reference 
is made to it here. It was cited below as a case 
“on all fours” .

Complainant refers to (Br., p. 12)
C o g s w e l l  vs. S t o u t ,  32 N. J. E. 240.

This case had to do with a prior mortgagee’s re-
lease of a part of the mortgaged premises to the 
prejudice of a subsequent encumbrancer where 
such prior mortgagee had actual notice of the rights 
of the subsequent encumbrancer and of the preju-
dice that would result from the release it so held 
that originally a prior mortgagee may assume that 
the condition has continued, and in the case, the 
Court found that the prior mortgagee did not have 
actual notice and knowledge, and his right to sur-
render a part of his security was sustained.
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In
W a l k e r  vs. R e n n e r , 60 H. J. E. 493, 
s. c. 46 Atl. 626,

cited at page 11 of complainant’s Brief, tlie Court 
held,

“A covenant in a deed conveying two lots 
whereby the grantee covenants that the lot 
hereby conveyed is not to be sub-divided and 
that no more than one residence is to be erected 
upon the same, did not forbid the building of 
more than one residence on the two lots, but 
was only a restriction on the right to build 
more than one building on each lot.”

In
G i l l i s  vs. D y e r ,  93 N. J, E. 348, 
s. c. 116 Atl. 704, aff. 93 N. J. E. 635, 
s. c. 117 Atl. 611,

this Court held on the general equitable principal 
involved in this case, that:

“The maxim that one seeking equity must 
do equity, applies where a mortgagor’s succes-
sor paid part of the debt after maturity, and 
claimed a partial redemption under a pro rata 
release provision of the mortgage, and his atti-
tude in seeking to lessen the value of the se-
curity indicated that he did not intend to pay 
the residue.” and “Where a mortgage provided 
that on payment of not less than a stated 
amount the land should be released pro rata, 
and, after maturity, on the owner’s paying 
more than the stated amount, the mortgage was 
extended, nothing being mentioned in the ex-
tension agreement concerning any release, the 
owner was not entitled to a pro rata release.”

This presents a parallel situation to the one in-
volved in the case now before the Court and 
appears to sustain respondents’ contention that 
whereas complainant has the right to redeem by
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paying in full, lie lias no right to seek to obtain 
a release of the one remaining tract on payment of 
less than the amount due.

In
A v o n  b a n d  C o . ys . F i n n ,  56 N. J. E. 805;
s. c. 41 Atl. 366,

this Court held that there was no right to compel 
a release that might impair the mortgagee’s secur-
ity after the mortgage became due by a condition 
broken and that thereafter there was only an equity 
of redemption upon payment of the entire debt.

A suggestion is made that the release of Novem-
ber 10, 1926, was for a nominal consideration and 
that complainant may, therefore, treat it as not 
being made in accordance with the release clause. 
This was long before complainant acquired any 
interest in the property and even if he had an 
interest at the time, the mortgagee had a perfect 
right to release without insisting upon full consid-
eration.

N e w  J e r s e y  T i t l e  G u a r a n t y  &  T r u s t  C o .  

vs. J e r s e y  R e a l t y  C o m p a n y ,  90 N. J. E. 
615, 110 Atl, 109.

P O IN T  IV .

Com plainant is not entitled to equi-
table relief.

Assuming that the complainant was at any time 
entitled to obtain any benefit under the release 
clause, such benefit could only have been obtained 
by his assumption of payment of the entire balance. 
Whether this was expressly assumed or impliedly 
assumed by the provisions of the release clause com-
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plainant would be obligated to pay tbe entire bal-
ance. This entire balance is now due and it would 
be idle to allow tbe complainant to obtain a release 
and then put the burden on defendants i y  enforcing 
such assumption.

Complainant is now seeking equitable relief and 
he is only entitled to such relief upon performing 
on his part. When complainant accepted a mort-
gage, the release clause had already been taken ad-
vantage of and complainant was put on notice by 
the record of the release of the fourth tract which 
had been released November 10, 1926. When he 
sought to obtain a release by the tender of August 
21st, 1928, he was manifestly endeavoring to get 
something without paying even the minimum, the 
required amount, to say nothing of his failure to 
definitely promise to pay the whole balance. His 
effort to obtain a credit of $3,000.00 which had been 
paid by Kleinzahler for the release of September 
15, 1927, shows that the complainant was entirely 
unwilling to pay the amount required. It is also 
quite apparent that this contention is an after 
thought and that the tender of August 21, 1928, 
was made upon the erroneous assumption that only 
$3,000.00 had to be tendered. Upon discovering 
that the amount required was $100.00 per month 
plus the $3,000.00, an effort is now made to obtain 
credit for something that complainant was never 
entitled to. By making this claim, complainant is 
endeavoring to gain the benefit of the prior release 
which shows clearly that he knew of this prior re-
lease and should have known that there would be 
no further right to a release at a later date unless 
such right was preserved by the terms of the grant-
ing of the release on the third tract. In other 
words, complainant at one moment seeks to avoid 
the effect of the release of the third tract so as to 
keep alive his alleged right to a release while at
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the same moment he is seeldng to secure the benefit 
of the $3,000.00 paid at the time of the procuring 
of such prior release. This attitude is not only in-
consistent, but highly inequitable.

It is respectfully submitted upon the facts and 
upon the law and upon all principles of equity that 
the complainant failed to make out a case for equi-
table relief and that the amended Bill of Complaint 
should be dismissed and that to that end the Order 
of the Court of Chancery should be affirmed.

A ar on  Go r do n ,
Solicitor of Defendants-Respondents.

Jo h n  W . Oc kf o r d ,
Of Counsel.

X&7583),



New Jersey Court of Errors and Appeals

Between
E. Charl es  A l t s h u l ,

C  o m p l a i n a n t - A p p e l l a n t ,

a n d

Be n j a min  A. Mar gu lie s , e t  a l . ,  

D e f e n d a n t s - R e s p o n d e n t s .

On Appeal from 
the Court of 
Chancery.

BRIEF OF COMPLAINANT-APPELLANT

Preliminary Statement

This is an appeal from an order of the Court 
of Chancery striking out complainant’s amended 
bill of complaint on motion of the defendants- 
respondents, upon the ground that the said 
amended bill of complaint did not allege facts 
constituting a cause of action, or entitling the 
complainant-appellant to a n y  relief.

The notice of motion is printed on page 15 of 
the state of the case, and the order striking out 
the amended bill of complaint, at the middle of 
page 21. The motion to strike out is the equiva-
lent of a demurrer (Chancery Act 1915, Comp. 
Stat. of N. J., 1st Supplement, 1911-1915, p. 132, 
Sec. 108). Any relief to which complainant might 
be entitled under the facts pleaded might be
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granted without specific prayer therefor (Comp. 
Stat. of N. J., 1st Supplement, 1911-1915, p. 131, 
Rule 47, bottom of page).

The Facts

Since the matter was decided by the Court of 
Chancery as upon a demurrer to the complain-
ant’s amended bill of complaint (p. 3), the facts 
therein pleaded, and which must for the purposes 
of the decision be taken as true, are as follows: 

One Kleinzahler, being the owner of four tracts 
of land and premises, not contiguous to one an-
other and described in the bill as “ First Tract,”  
“ Second Tract,”  “ Third Tract”  and “ Fourth 
Tract,”  on March 1st, 1926, executed to the de-
fendant Margulies, a mortgage to secure the sum 
of $15,000 to become due on March 1st, 1930, with 
interest thereon to be computed from the date of 
said mortgage payable quarter-annually, which 
mortgage was duly recorded, and thereafter be-
came vested by mesne assignments, in the defend- 
ants-respondents Margulies and Gerstenfeld. 
This mortgage so recorded, contained the follow-
ing agreement:

“ It is distinctly understood and agreed by 
and between the parties hereto that the mort-
gagor herein or his assigns shall have the 
right to pay off the whole or any part of the 
principal sum due under this mortgage at 
any time before maturity, and the mortgagee 
agrees that if the mortgagor or his assigns 
shall pay off the sum of Three Thousand 
($3,000.00) Dollars, together with a sum 
equivalent to One Hundred ($100.00) Dollars 
per month from the date of said mortgage up 
to the date of such payment, that then and 
in that event the mortgagee or his assigns
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will execute and deliver to the mortgagor a 
release of the mortgaged premises, releasing 
from the operation of said mortgage all of 
the property described therein, except the 
premises situate at the southeast corner of 
the Boulevard and Boyd Avenue, conveyed 
to the mortgagor by said Benjamin A. Mar- 
gulies and Max G-erstenfeld and their respec-
tive wives, and upon such payment being 
made by the mortgagor or his assigns, and 
such release being delivered by the mort-
gagee or his assigns, then the mortgagor or 
his assigns hereby agree that they will con-
tinue to pay the principal sum or any balance 
remaining due under said mortgage in quar-
ter-annual installments of Three Hundred 
($300.00) Dollars each, the first installment 
to be paid three months after the date of said 
release. ’ ’

On November 10th, 1926, the defendants Mar- 
gulies and Gerstenfeld, f o r  a  n o m i n a l  considera-
tion, released to said Kleinzahler, the “ Fourth 
Tract”  described in their mortgage.

On August 18th, 1927, said Kleinzahler made a 
mortgage to the complainant o n  t h e  s e c o n d  t r a c t  

a l o n e  to secure the payment of $8,400, payable on 
August 18th, 1928, with interest thereon payable 
quarter-annually, which mortgage was, on its 
date, duly recorded, and of which mortgage the 
defendants-respondents here, h a d  d u e  k n o w l e d g e ,  

and upon which said mortgage of complainant, 
nothing has been paid (p. 9, Para. 5).

On September 15th, 1927, almost a month after 
the date and recording of complainant’s mort-
gage, Kleinzahler paid to the defendants, on ac-
count of their $15,000 mortgage, the sum of $3,000 
and thereupon defendants executed and delivered 
to Kleinzahler a release of the ‘ ‘ Third Tract ’ ’ 
(p. 10, Para. 9) and on the same date the defend-
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ants entered into an agreement with Kleinzahler, 
owner, to which complainant is not a party, under 
which Kleinzahler waived to the defendants, the 
provisions of the release clause so contained in 
said defendants’ mortgage, which agreement of 
waiver was recorded (p. 12, Para. 13) .

Default having been made in the payment of 
complainant’s mortgage he did, on August 18th, 
1928, by virtue of the conditions in his mortgage 
contained, take possession of the mortgaged prem-
ises as described in h i s  mortgage, being the ‘ ‘ Sec-
ond Tract”  of the four tracts, described in the 
defendants’ mortgage, and has since continued in 
possession thereof (p. 11, Para. 11).

On August 21st, 1928, complainant tendered to 
the defendants-respondents Margulies and Gers- 
tenfeld, the sum of $3,1*62, being the required pay-
ments of $100 per month plus $162 accrued inter-
est, payable under the provisions of the clause in 
said mortgage hereinabove set forth (Kleinzahler 
having already paid $3,000), and demanded a re-
lease from the operation of defendants’ mort-
gage of the said “ Second Tract”  so covered by 
his, complainant’s mortgage, which said release 
the defendants refused to execute. At the time of 
such tender defendants’ mortgage still covered 
the “ First Tract,”  being the property situate at 
the southeast corner of Boulevard and Boyd Ave-
nue, which, by the express provisions of the said 
release clause, were excepted from its operation 
and was not releasable, and the “ Second Tract.”  
so covered by complainant’s mortgage.

Upon the refusal of the defendants to so release 
the “ Second Tract”  upon the making of such 
tender, complainant immediately filed his bill of 
complaint in the Court of Chancery and there-
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after amended the same, which amended bill of 
complaint was so ordered stricken ont. From the 
order striking the same, this appeal is taken.

Complainant-appellant contends that he is en-
titled to relief under his said amended bill of com-
plaint, both on general principles of equity, and 
under the express provisions of the release clause 
or agreement set forth in defendants’ mortgage, 
and that the order of the Court of Chancery strik-
ing out his amended bill of complaint, is erro-
neous.

POINT I

Complainant, upon his having made ten-
der, was entitled to a release of the “Second 
Tract” under the provisions of the agreement 
contained in defendants’ mortgage.

Defendants had d u e  k n o w l e d g e  of the existence 
of complainant’s mortgage. The release of the 
“ Fourth Tract”  described in their mortgage on 
November 10th, 1926, was executed upon a nom-
inal or for no consideration since the only moneys 
paid the defendants was $3,000.00 for a release of 
the “ Third Tract”  on September 15, 1927 (p. 10, 
Para.; p. 11, Para 12.) This $3,000.00 was so paid 
by Kleinzahler to the defendants, almost a month 
after complainant’s mortgage of which defend-
ants knew, was executed and recorded.

The learned Vice-Chancellor, in his opinion (p. 
18) holds that because the defendants had on No-
vember 10th, 1926, released to Kleinzahler the 
“ Fourth Tract”  for a nominal consideration, the 
complainant was put upon notice that the release 
provisions of defendants’ mortgage had been
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waived. There had in fact been no such waiver, 
and the parties themselves did not consider that 
any such waiver existed, because, not until Sep-
tember 15, 1927, after the making and recording 
of complainant’s mortgage, was the release clause 
in fact agreed between the defendants and' Klein- 
zahler, to be waived. There is no allegation nor 
anything approaching one in the amended bill of 
complaint to indicate, and it is not a fact, that 
this release clause or any of its provisions was 
waived until the defendants, on September 15th, 
1927, agreed with Kleinzahler by writing, that it 
should be waived. This written agreement, the 
defendants recorded, but it was neither executed 
nor recorded until almost a month subsequent to 
the recording of complainant’s mortgage. It is 
clear that even inquiry of the parties would have 
disclosed no waiver at the time complainant ob-
tained his mortgage.

It is the settled rule that every intendment 
should be made in favor of the pleading demurred 
to and every inference favorable to the pleader 
should be indulged in. 49 C o r p u s  J u r i s  667 and 
Notes 88-89-90.

Furthermore, waiver as a fact, should be plead-
ed by way of defense, unless it clearly appears 
on the face of the bill, which it does not in this 
case hy any possible interpretation.

The complainant was not a party to the agree-
ment of September 15th, 1927, between de-
fendants and Kleinzahler, and since the defend-
ants had knowledge of the complainant’s mort-
gage they could not by that agreement, affect 
any rights which he, the complainant may have 
acquired prior to the making of said agreement.

When complainant acquired his mortgage he 
was charged by the record notice of the defend-
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ants’ mortgage with the existence of the provi-
sions of the release clause and had the right to 
assume, as was the fact, that these provisions 
were in full effect and that he might relieve the 
property upon which he was taking a mortgage 
(the “ Second Tract” ) from the lien of defend-
ants’ prior mortgage, for a maximum payment of 
$3,000.00 plus the monthly installments of $100.00 
each. He had a further right to assume, from the 
express language and intendment of the release 
clause so contained in defendants’ mortgage, that 
the defendants would look to the property at the 
corner of Boulevard and Boyd Avenue as their 
primary security for $12,000.00, less the aggre-
gate of such $100.00 monthly installments as 
might in the interim accrue. Not only that, but 
that upon payment of such sum of $3,000 plus 
the monthly $100.00 installments, a l l  the property 
covered by defendants’ mortgage, excepting the 
Boulevard and Boyd Avenue property, might be 
freed from the lien thereof, by the mortgagor or 
his assigns, and thereafter freely conveyed with-
out any interest of defendants therein.

A subsequent mortgagee is in fact an assignee 
of the equity of redemption as security for his 
debt. The release clause here involved does not 
run to the mortgagor alone but to his assigns as 
well. Such a covenant to release runs with the 
land. V e n t n o r  I n v e s t m e n t  C o .  v. R e c o r d  D e v e l -

o p m e n t  C o . ,  79 N. J. Eq. 107; G a m m e l l  v. G o o d e ,  

103 Iowa 301; V a u t e r  v. C r a f t s ,  41 Minn. 14.
In H a m i l t o n  v. D o b b s ,  19 N. J. Eq. 227 Chan-

cellor Zabr iskie  says:

“ The tenant, or other person, like a sec-
ond mortgagee or judgment creditor, having a 
right to redeem, &c.”



In L o n g  v. R i c h a r d s ,  170 Mass. 120, it is said:

“ The right of the second mortgagee to re-
deem the first mortgage is paramount, irre-
spective of any question of time or good faith, 
of defendant’s motion.”

See also B i g e l o w  v. C a s s i d y ,  26 N. J. Eq. 557 
(Err. and App.)

Such right to release as is here contended for 
is also held by the Court of Chancery to exist even 
after default in the prior mortgage, in M a l h a  

T e r r a c e  C o r p o r a t i o n  v. P o r t a u p e c k  P r o p e r t i e s ,  

148 Atl. Rep. 206 (105 N. J. Eq. 453).
The case on all fours with the one at bar is 

R i c k e r  v. M o o r e ,  77 Maine 292. There “ A ”  made 
a deed of land to the defendant, which contained 
a provision that if “ A ”  paid the defendant a cer-
tain sum, the defendant would deed back the land. 
This, in legal effect, was a mortgage. “ A ”  sub-
sequently paid about one-half of the required 
amount and then executed a mortgage on his in-
terest in the land to the plaintiff who tendered the 
balance to the defendant and demanded a convey-
ance, which was refused. The Court held that the 
plaintiff there was entitled to specific perform-
ance.

In M c K n i g h t  v. C l a r k ,  29 N. J. Eq. 105 Chancel-
lor R u n y o n  recognized the right of a junior 
mortgagee to a release of mortgaged premises 
from the operation of a prior mortgage contain-
ing a covenant for the execution of such release, 
but there denied the relief due to a fraud prac-
ticed by the mortgagor.

In J o n e s  o n  M o r t g a g e s  (7th Ed.) Sec. 1064, it 
is said:

“ The right of a junior encumbrancer to 
redeem is a common law right. The language
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of most cases is broad enough to establish the 
doctrine that a junior mortgagee, simply as 
such, and under all circumstances, has the ab-
solute right to pay off or redeem from a 
senior mortgage past due.”

In the instant case the express provisions of 
the release clause permitted payment and re-
quired release at any time before maturity.

Complainant was not only a junior encum-
brancer of whose mortgage the defendants had 
knowledge, but he was a mortgagee in possession 
of the “ second tract”  because of default having 
been made in his mortgage. He was a qualified 
owner of the property. S t e w a r t  v. F a i r c h i l d -  

B a l d i v i n  C o . ,  91 N. J. Eq. 86 (Err. and App.).
The evident purpose of the release clause and 

its effect was to give the defendants a lien on the 
second, third and fourth tracts for $3,000.00 plus 
$100 per month, and the balance on the unre- 
leasable first tract, Boulevard and Boyd Avenue, 
unless of course, no release from the defendants’ 
mortgage was required by the mortgagor or his 
assigns.

The agreement made between the defendants 
and Kleinzahler about a month after the record-
ing of complainant’s mortgage, whereby Klein-
zahler and defendants attempted, without com-
plainant’s knowledge or acquiescence, to destroy 
the effect of the release clause while having 
knowledge of the complainant’s mortgage on the 
‘ ‘ second tract, ’ ’ could certainly not bind the com-
plainant nor affect his rights. Complainant took 
his mortgage in good faith in reliance upon the 
existence of this release clause and it would be 
most inequitable to permit the mortgagor and 
prior mortgagee (the defendants) under these 
circumstances, to get together and in effect de-
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stroy the complainant’s security. Certainly that 
would be the result should such agreement be-
tween owner and defendants be given effect as 
against the complainant.

The equitable principle involved is stated, for 
this Court, by Chief Justice Beasle y in B r e w e r  v. 
M a r s h a l l ,  19 N. J. Eq. 537 at page 543, as follows :

“ It will be found, upon examination, that 
these decisions proceed upon the principle of 
preventing a party having knowledge of the 
just rights of another, from defeating such 
rights, and not upon the idea that the en-
gagements enforced create easements or are 
of a nature to run with the land. ’ ’

The learned opinion of the Chief Justice is re-
plete with citations from other decisions upon 
the same point. See also, D e  G r a y  v. M o n m o u t h  

B e a c h  C l u b  H o u s e  C o . ,  50 N. J. Eq. 329, where the 
same principle is recognized and applied.

Keeping in mind that of the four tracts de-
scribed in defendants’ mortgage the mortgagor 
might well have sold or mortgaged, subsequent 
to the defendants ’ mortgage, the second, third 
and fourth tracts, and that such purchasers 
might well have relied upon the provisions of the 
release clause and freed their respective proper-
ties of the lien thereof by payment of $3,000.00 
plus the $100.00 monthly installments, and that 
thé evident purpose of the release clause, as 
thereby indicated, was that the mortgagees (de-
fendants) would look to the Boulevard and Boyd 
Avenue property as their primary security for 
$12,000 less such monthly payments of $100 as 
might accrue, we do not believe that it can be suc-
cessfully contended that if one of such three 
grantees upon making the required payment, se-
cured a' release of the tract conveyed to him, the
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other two grantees would forever be barred or 
precluded from also procuring a release of the 
tracts respectively granted to them by Klein- 
zahler upon their paying such additional sum as 
under the release clause may be required.

The construction of the release clause for which 
we contend is, that each grantee of Kleinzahler 
should be entitled to a release from the lien of de-
fendants ’ mortgage upon $3,000.00 plus $100.00 
monthly being paid, would tend to make the prop-
erty more readily alienable and the courts have 
always been inclined to favor a construction hav-
ing such tendency. W a l k e r  v. R e n n e r ,  60 N. J. Eq. 
493. The release clause runs, not only to the mort-
gagor, but to his assigns as well, and those words 
should be given their broad significance.

The defendants could not possibly be injured 
by such construction, as it would be carrying out 
literally the bargain which they had a right to 
insist upon, that is, to release the second, third 
and fourth tracts upon being paid $3,000 plus a 
sum equivalent to $100 a month. The acceptance 
by them of complainant’s tender would put the 
defendants in the very position which they agreed 
to assume and give them precisely what, by their 
solemn covenant contained in their mortgage duly 
recorded, they agreed to accept. Any other con-
struction would seriously and inequitably jeopar-
dize and impair the interest of the complainant 
and would sanction a practice which would en-
able one standing in the position of the de-
fendants to get together with the owner, their 
mortgagor, and cast an undue burden upon a 
subsequent encumbrancer of one of the mortgaged 
tracts, contrary to what the parties represented 
by the record to be the agreement upon the basis 
of which subsequent grantees and mortgagees



have a right to rely upon in accepting a convey-
ance or security. The effect in this case is mani-
fest, for here the defendants seek to impose the 
entire burden of their mortgage, upon which 
there remains due $12,000, upon the one tract, 
upon which complainant’s mortgage rests, con-
trary to the clear understanding spread upon the 
records as contained in the defendants’ mortgage.

POINT II

Complainant is entitled to relief upon gen-
eral principles of equity.

After the recording of the complainant’s mort-
gage, of which the defendants h a d  d u e  k n o w l e d g e ,  

the defendants, prior mortgagees, on September 
15th, 1927, released the “ third tract”  to Klein- 
zahler, the owner, for a payment of $3,000 and 
on the same date, entered into an agreement with 
Kleinzahler, to which complainant was not a 
party, the claimed effect of which is to destroy 
the right of complainant to a release of the “ sec-
ond tract”  upon which he held his mortgage 
security and to thereby impose the entire burden 
of the balance remaining due on defendants’ 
mortgage, to wit, $12,000 and accrued interest on 
the tract so covered by complainant’s mortgage. 
The equitable principle applicable is set forth by 
Vice-Chancellor V a n  F le et  in C o g s w e l l  v. S t o u t ,  

32 N. J. Eq. 240 on page 241, as follows:

“ The rule is undoubted, that if a prior 
mortgagee releases part of the mortgaged 
premises, to the prejudice of a subsequent 
encumbrancer or purchaser with notice of 
said subsequent mortgage or deed, his release 
operates as a discharge of his lien, to thq
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extent of the value of the land released”  
(citing cases).

Even though the amended bill of complaint may 
not have specifically prayed for relief under the 
principle thus declared, we respectfully submit 
that the amended bill of complaint should not, 
therefore, have been stricken out, since under the 
Chancery Act of 1915, if the complainant be en-
titled to any relief upon the facts pleaded in the 
body of the bill, it is not demurrable.

In the Court below the defendants contended 
and may contend here, that subsequent to the date 
and recording of complainant’s mortgage, one 
Dembow, while owner of the “ second tract,”  upon 
which complainant’s mortgage rests, executed an 
estoppel certificate to the effect that there was 
$12,000 due on defendants’ mortgage; also that 
the defendants assigned to the complainant a 
prior mortgage, which complainant then subordi-
nated to the lien of defendants’ present mortgage. 
The estoppel certificate referred to as having been 
so executed by Dembow, could not possibly affect 
the complainant, not a party nor privy thereto, and 
of whose mortgage the defendants had knowledge; 
nor could the subordination of a prior mortgage 
to the lien of the defendants’ mortgage, have any 
bearing on the question. The complainant being 
the holder of a prior mortgage might very well 
agree to subordinate that prior mortgage (which 
is not the mortgage here involved) to the lien of 
the defendants’ mortgage and thereby establish 
their respective priorities under the particular 
mortgages involved, but how any such subordina-
tion agreement could possibly affect the rights of 
the complainant under the mortgage here in ques-
tion, to a release under defendants’ express agree-
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ment to make such release, is to ns not under-
standable.

The transaction with respect to the subordina-
tion was that the complainant accepted from the 
defendants, an assignment of an entirely inde-
pendent mortgage which he, complainant, subor-
dinated to the lien of the defendants’ mortgage 
without in any wise affecting his rights as junior 
mortgagee under the mortgage held by him from 
Kleinzahler and referred to in the amended bill 
of complaint on page 9, Paragraph 5.

Defendants further contended below that the 
complainant’s rights are only such as the owner 
Kleinzahler might have had. If that be limited to 
the rights of the owner at the time he gave com-
plainant his mortgage, of which the defendants 
had knowledge, we will not quarrel therewith. At 
that time the release clause was in full force and 
effect and the defendants knew of complainant’s 
mortgage. If, however, it is intended to be as-
serted that a subsequent mortgagee’s rights, of 
which the defendants had knowledge, might at any 
time be affected or impaired without his consent, 
by private treaty or agreement between the de-
fendants and owner, we must respectfully insist 
that that cannot be and that such a proposition 
would be most inequitable and unconscionable.

Lastly, after the making of the tender by the 
complainant to the defendants, which would have 
entitled him to a release of the “ second tract,”  
the defendants permitted their primary security, 
the first tract (Boulevard and Boyd Avenue) to 
be sold under a foreclosure of a prior mortgage 
and now contend that the entire burden of the 
balance remaining due on their mortgage, 
$12,000.00 should be borne by the only remaining 
parcel, the second tract, upon which complain-
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ant’s mortgage rests as his only security. Com-
plainant was not interested in any of the other 
three tracts covered by defendants’ mortgage. 
At the time that complainant made his tender, de-
fendants ’ mortgage still covered the first and 
second tracts. If complainant, upon making his 
tender was then entitled to a release, it should 
then have been given him, and what subsequently 
happened with regard to the foreclosure of the 
first tract, cannot affect his rights. E q u i t y  r e -

g a r d s  a s  d o n e  w h a t  s h o u l d  h a v e  b e e n  d o n e .  Com-
plainant’s rights must be regarded as fixed as of 
the time he made his tender and demanded a re-
lease.

Defendants further contended below that com-
plainant should have also agreed to assume the 
payment of the balance due on defendants’ mort-
gage at the time he made his tender. We re-
spectfully submit that complainant was required 
to do no such thing. First, because the release 
clause does not require any independent agree-
ment to that effect, and secondly, .because com-
plainant was not interested in paying the mortga-
gor’s general debt, his only interest being to free 
his own land of the lien of complainant’s mort-
gage. It seems to us that the logical interpreta-
tion of the release clause is that the second, third 
and fourth tracts should be released upon pay-
ment of $3*000.00 plus a sum equivalent to $100.00 
per month and that thereupon those three tracts, 
and the owners thereof forever thereafter, in 
whosesoever hands said respective properties 
might come, should be free from any further obli-
gation under said mortgage, but that the mortga-
gor, still retaining the first and unreleasable 
tract (Boulevard and Boyd Avenue), should pay 
the balance of the mortgage debt, in installments
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of $300.00 as in said release clause provided. In 
other words that the balance of the mortgage debt 
was to continue as an encumbrance against that 
first tract until fully paid in the manner specified. 
Were it otherwise, and were the three tracts sub-
sequent to the first, conveyed to three separate 
parties, it would be contended that each of these 
three parties, in order to secure a release, would 
be obliged to enter into an agreement with the 
defendants to pay the balance remaining due upon 
the mortgage, each in the specified $300 install-
ments, although they had not the slightest in-
terest in the remaining unreleased property cov-
ered thereby, nor in each other.

It is respectfully submitted that for the reasons 
above set forth, the order of the Court of Chan-
cery appealed from is erroneous and should be 
reversed.

Respectfully submitted,

Gr o ss & Gr o ss,
O f  C o u n s e l  w i t h  C o m p l a i n a n t - A p p e l l a n t .

Isaac  Gr o ss,
O f  C o u n s e l .






