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APPEALS, DISCIPLINE AND SEPARATIONS

4A:2-2.2

4A:2-1.6 Reconsideration of decisions

(a) Upon the receipt of a decision, a party to the appeal
may petition the Commissioner or Board for reconsidera-
tion.

(b) A petitiori for reconsideration shall be in writing
signed by the petitioner or his or her representative and
must show the following:

1. The new evidence or additional information not
presented at the original proceeding which would change
the outcome and the reasons that such evidence was not
presented at the original proceeding; or

2. That a clear material error has occurred.

(c) Each party must serve copies of all materials submit-
ted on all other parties. @

Case Notes

A motion for reconsideration of a final administrative decision must
be made within the period provided for the taking of an appeal.
Matter of Hill, 241 N.J.Super. 367, 575 A.2d 42 (A.D.1990).

Senior corrections officer was an employee on date when complaint
which formed basis of harassment conviction was filed, for purposes of
forfeiture statute. Moore v. Youth Correctional Institute at Annan-
dale, 230 N.J.Super. 374, 553 A.2d 830 (A.D.1989), affirmed 119 N.J.
256, 574 A.2d 983.

Senior corrections officer’s criminal conviction for harassing his
immediate superior was one “involving or touching” his employment.
Moore v. Youth Correctional Institute at Annandale, 230 N.J.Super.
374, 553 A.2d 830 (App.Div.1989) affirmed 119 N.J. 256, 574 A.2d 983.

4A:2-1.7 Specific appeals

(a) For specific appeal procedures see:
1. Awards in State service (N.J.A.C. 4A:6-6.10);
2. Classification (N.J.A.C. 4A:3-3.9);
3. Discipline, major (N.J.A.C. 4A:2-2.1 et seq.);
4. Discipline, minor (N.J.A.C. 4A:2-3.1 et seq.);

5. Discrimination in State service (N.J.A.C. 4A:7-3.2
through 4A:7-3.4);

6. Employment list removal for medical reasons
(NJ.A.C. 4A:4-6.5);

7. Employment list removal for psychological reasons
(N.J.A.C. 4A:4-6.5);

8. Examinations (N.J.A.C. 4A:4-6.1 et seq.);
9. Grievances (N.J.A.C. 4A:2-3.1 et seq.);
10. Layoffs (N.J.A.C. 4A:8-2.6);

11. Overtime in State service (N.J.A.C. 4A:3-5.10 et
seq.);

12. Performance Assessment Review in State service
(N.J.A.C. 4A:6-5.3);

13. Reprisals (N.J.A.C. 4A:2-5.1 et seq.);

14. Resignations (N.J.A.C. 4A:2-6.1 et seq.);

15. Salary (job reevaluation) in state service (N.J.A.C.
4A:3-4.3); ‘

16. Sick leave injury in State service (N.J.A.C.
4A:6-1.7); and

17. Supplemental compensation on retirement in
State service (N.J.A.C. 4A:6-3.4).

(b) Any appeal not listed above must be filed in accor-
dance with N.J.A.C. 4A:2-1.1.

Administrative correction to (a), with deletion of (a)11 and renumber-
ing of old (a)12-18 to new (a)11-17.
See: 22 N.J.R. 165(a).

Case Notes

Appeals to Department of Personnel (DOP) and Merit System Board
by police officer were timely. Matter of Allen, 262 N.J.Super. 438, 621
A.2d 87 (A.D.1993).

SUBCHAPTER 2. MAJOR DISCIPLINE

Cross References

Applicability of this subchapter to SES members, see N.J.A.C.
4A:3-2.9.

4A:2-2.1 Employees covered

(a) This subchapter applies only to permanent employees
in the career service or a person serving a working test
period.

(b) Appointing authorities may establish major discipline
procedures for other employees.

Case Notes

Department of Energy was not equitably estopped from returning
employee to his permanent position as senior engineer when pro-
motional examination was not given between date of his provisional
appointment and date of demotion (citing former N.J.A.C. 4:1-16.8).
O’Malley v. Department of Energy, 109 N.J. 309, 537 A.2d 647 (1987).

Doctrine of equitable estoppel inapplicable to allow provisional
employee to retain position (citing former N.J.A.C. 4:1-16.8). Omrod
v. N.J. Dep’t of Civil Service, 151 N.J.Super. 54, 376 A.2d 554 (App.
Div.1977) certification denied 75 N.J. 534, 384 A.2d 513.

4A:2-2.2 Types of discipline

(a) Major discipline shall include:
1. Removal;
2. Disciplinary demotion;

3. Suspension or fine for more than five working days
at any one time;
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4. Suspension or fine for five working days or less
where the aggregate number of days suspended or fined
in any one calendar year is 15 working days or more;

5. The last suspension or fine where an employee
receives more than three suspensions or fines of five
working days or less in a calendar year.

Case Notes

Employee suspended for 10 days from position as account clerk for
failure to deposit money ($700,000) within 48-hour period required by
N.J.S.A. 40A:5-15 and late deposit by mail of $355,000; 10-day suspen-
sion upheld and $500 fine imposed. Kennedy v. City of Burlington, 11
N.J.A.R. 20 (1988).

4A:2-2.3 General causes

(a) An employee may be subject to discipline for:

1. Incompetency, inefficiency or failure to perform
duties;

2. Insubordination;

Inability to perform duties;

Chronic or excessive absenteeism or lateness;
Conviction of a crime;

Conduct unbecoming a public employee;

Neglect of duty;

®© N oo A W

Misuse of public property, including motor vehicles;

9. Discrimination that affects equal employment op-
portunity (as defined in N.J.LA.C. 4A:7-1.1), including
sexual harassment;

10. Violation of Federal regulations concerning drug
and alcohol use by and testing of employees who perform
functions related to the operation of commercial motor
vehicles, and State and local policies issued thereunder;
and

11. Other sufficient cause.

Amended by R.1990 d.308, effective June 18, 1990.
See: 22 N.J.R. 1015(b), 22 N.J.R. 1915(a).

Added misuse of public property, including motor vehicles.
Amended by R.1994 d.618, effective December 19, 1994.
See: 26 N.J.R. 3507(a), 26 N.J.R. 5000(a).

Amended by R.1995 d.415, effective August 7, 1995.
See: 27 N.J.R. 1837(a), 27 N.J.R. 2884(a).
Added (a)10, and recodified former (a)10 as (a)11.

Case Notes

Off-duty firefighter’s utterance of racial epithet at on-duty police
officer during traffic stop constituted conduct unbecoming both fire-
fighter and public employee. Karins v. City of Atlantic City, 706 A.2d
706, 152 N.J. 532 (N.J. 1998).

Merit System Board of State Department of Personnel did not have
exclusive jurisdiction for prosecution of forfeiture action against senior
corrections officer. State v. Lee, 258 N.J.Super. 313, 609 A.2d 513
(A.D.1992).
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Issue of forfeiture of public employment by turnpike utility worker
did not have to be first addressed by administrative agency to determine
whether there was any relationship between crimes committed and
employment duties. State v. Baber, 256 N.J.Super. 240, 606 A.2d 891
(L.1992).

Turnpike utility worker’s convictions for failure to deliver drugs to
police and for simple assault upon two police officers were offenses
“involving or touching” his job so as to justify forfeiture of employment.
State v. Baber, 256 N.J.Super. 240, 606 A.2d 891 (L.1992).

Order directing forfeiture of public employment may be incorporated
in sentence of criminal convictions. State v. Baber, 256 N.J.Super. 240,
606 A.2d 891 (L.1992).

Forfeiture of public employment, for conviction of failure to file
gross income tax return was not a bill of attainder. Ayars v. New
Jersey Dept. of Corrections, 251 N.J.Super. 223, 597 A.2d 1084 (A.D.
1991).

Forfeiture of public employment for conviction for failure to file
gross income tax return did not violate double jeopardy. Ayars v. New
Jersey Dept. of Corrections, 251 N.J.Super. 223, 597 A.2d 1084 (A.D.
1991).

Dismissal was appropriate sanction for refusal by correction officers
to submit to mandatory drug testing. Caldwell v. New Jersey Dept. of
Corrections, 250 N.J.Super. 592, 595 A.2d 1118 (A.D.1991), certifica-
tion denied 127 N.J. 555, 606 A.2d 367.

When public employee is convicted of petty disorderly persons
offense, analysis of nexus between crime and employment is required to
determine if there is sufficient relationship between the two to warrant
harsh penalty of forfeiture. Moore v. Youth Correctional Institute at
Annandale, 119 N.J. 256, 574 A.2d 983 (1990).

When public employee is convicted of petty disorderly persons
offense, connection between conviction and employment will have to be
examined initially by governmental department in which employee
works, then by appropriate administrative agencies, and employee will
retain right to appeal to appellate division. Moore v. Youth Correc-
tional Institute at Annandale, 119 NJ. 256, 574 A.2d 983 (1990).

Employees who are convicted of petty disorderly persons offense and
recognize that their offense does touch and involve their employment
can for good cause request county prosecutor or Attorney General to
petition sentencing court for waiver of resultant forfeiture of public
employment. Moore v. Youth Correctional Institute at Annandale, 119
N.J. 256, 574 A.2d 983 (1990).

Even in cases in which public employee does not obtain formal
waiver of forfeiture of public employment resulting from conviction of
petty disorderly persons offense, department should consider whether
punishment of forfeiture fits crime. Moore v. Youth Correctional
Institute at Annandale, 119 N.J. 256, 574 A.2d 983 (1990).

Inquiry into whether offense by public employee involves and touches
on public employment to extent of meriting forfeiture of employment
requires careful examination of facts and evaluation of various factors.
Moore v. Youth Correctional Institute at Annandale, 119 N.J. 256, 574
A.2d 983 (1990).

Offense committed by public employee would not be considered not
to involve or touch employment, so as to support forfeiture of public
employment, based on fact that offense does not take place during
employment hours or on employment grounds. Moore v. Youth
Correctional Institute at Annandale, 119 N.J. 256, 574 A.2d 983 (1990).

Evidence supported determination that criminal conviction for ha-
rassing immediate superior warranted forfeiture of public employment.
Moore v. Youth Correctional Institute at Annandale, 119 N.J. 256, 574
A.2d 983 (1990).

Whether public employee’s conviction involves or touches employ-
ment does not depend upon whether criminally proscribed acts took
place within immediate confines of employment’s daily routine. Moore
v. Youth Correctional Institute at Annandale, 230 N.J.Super. 374, 553
A.2d 830 (A.D.1989), affirmed 119 N.J. 256, 574 A.2d 983.
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