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Notice of Appeal to New Jerse,y Court of Errors 
and Appeals. 

Ntnt llrrsry i9uprtmt a!nurt. 

STELLA SUDOL) by her next 
frien d JOHN SUDOL) and JOHN 
SUDOL) individually, 

Plaintiffs-Appellees, 

vs. 

MAx GURTMAN and IDA- GURT-
MAN, ( first naine fictitious, 
being unknown) , E D vV A R D 
KRONES) BENJAMIN KRONES 
and L. & G. BUILDING COM-
PANY) a corporation, 

Def end ants-Appellants. 

To FEDER & RINZLER) EsQs.) 
Attor neys of Plaintiff-Appellees, 
Liggett Building, 
Passaic, New Jersey. 

Sirs : 

In Tort. 
Notice 
of Ap ,peal. 

Ta ke Notice that the defendant-appellants ,, Max 
Gurt man and L. & G. Building Company, a corpor-
atio n , hereby appeal to the Court of Errors and 
Appea ls from the decision of the New Jersey Su-
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Notice of Appeal. 

preme Court rendered in the above entitled action 
on the fifth day of October, 1927. 

GURTMAN & WALKER, 
Attorneys for Defendant-Appellants, 

Max Gurtman and L. & G. Building 
Company, a corporation. 

Consent is hereby given to file within Notice of 
Appeal as- of time. 

Dated: October 15, 1927. 
FEDER & RINZLER, 

Attorneys for Plaintiffs-Appellees. 

J 
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Specification of Ground of Appeal. 
COURT OF ERRORS AND APPEALS. OF NEW 

JERSEY. 

STELLA SUDOL, by her next 
friend, JOHN ,SUDOL and JOHN 
SUDOL, Individually, 

Plaintiffs- Respondents, 

vs. 

MAX GURTMAN and IDA GURT-
MAN, ( First name fictitious, 
being unknown), et als., 

Defendants-Appellants. 

l 
'In Tort. 
1 On A,l)peal 
\ from Supreme 

Court. 
Specification 

of Ground 
of Appeal. 

That the New Jersey Supreme Court erred in 
rendering judgment in favor of plaintiffs-appellees 
and against defendants-appellants, Max Gurtman, 
Ida Gurtman, and L. & G. Building Company, a 
corporation. 

Dated: October 25, 1927. 

Yours very truly, 

GURTMAN & WALKER, 
Attorneys for Defendants-Appellants. 

NICHOLAS 0. BEERY, 
Of Counsel. 
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Rule Affirming Judgment. 

NEW JERSEY SUPREME COURT. 

STELLA 8UDOL) by her next 
friend, JOHN SUDOL and JOHN 
SUDOL) Individually, 

Plain tiffs-Respondents, 

vs. 

MAX GURTMAN and IDA GURT-
MAN) ( First name fictitious, 
being unknown), et als., 

Defendants-Appellants. 

l On Appeal. 
;, Rule Affirmin g 

Judgment. 

At the trial of this case in the Passaic District 
Court, the trial judge having entered judgment for 
the plaintiff, Stella Sudol, by her next friend, John 
Sudol, against the above named defendants in the 
sun1 of Three Hundred and Fifty ( $350.00) Dol-
lars , bes1ides -costs, said defendants appealed from 
said judgment to this cou'rt, and this court having 
duly heard and considered the arguments of the at-
torneys for the plaintiffs and of the defendants at 

SO the May Term, 1927, of this court: 

.40 

It is, on this 15th day of October, 1927, ORDERED) 
that the afore said judgment be and the same is 
hereby affirmed with costs, and the record be re-

5 

RuJe Afforming Judgment. 

mitt ed to the court below '.to be proceeded with ac-
cording to law and the practice of said court. 

E:ritered - October 15th, 1927. 

On Motion of 
FEDER & RINZLER) 

Attorneys , of Plaintiffs-Respondents. 

A true copy 

EDWARD J. KELLEHER) 
Clerk. 

10 

20 

80 

40 



10 

6 

Notice of Appeal. 
PASSAIC DISTRICT COURT. 

STELLA SUDOL) by her nex 1t 
friend JOHN SUDOL) and JOHN 
SUDOL) individually, 

Plaintiffs, 

vs. 

MAX GURTMAN and IDA GURT-
MAN, ( first name fictitious, 
being unknown), ED w ARD 
KRONES) BENJAMIN KRONES 
and L. & G. BUILDING COM-

In Tort 
Notice of 
Appeal 

20 PANY) a corporation, 
Defendants. 

To FEDER & RINZLER) EsQs., Attorneys of Plain-
tiffs: 

Sirs: 
-TAKE NOTICE that the defendants, Max Gurt-

man and L. & G. Building Company, a corporation, 
SO berehy appeal to the New Jersey Supre1ne Court 

from the judgment of the Passaic District Count 
rendered in the above ,stated action on the twenty-
eighth day of January, 1927. 

.40 

GURTMAN & WALKER, 
Attorneys for Defendants, Max Gurtman 

and L. & G. Building Company, a cor-
poration. 

Service of copy of wirt,hin Notice of Appeal ac-
knowledged this 29th day of January, 1927. 

FEDER & RINZLER, 
Attorneys of Plaintiffs. 
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Transcript. 
PASSAIC DISTRICT COURT. 

State of New Jersey, t,C< .. 
Passaic County. 5'-''"'• .. 

Before ROBERT J. McDERMOTT) EsQ., 
Acting Judge. 

In 'rort, De1nand, $500.00 

APPEARANCES : 

FEDER & RINZLER) Plaintiffs' Attorneys. 
Guwr.MAN & WALKER) Defendants' Attor-

neys. 

No. 29122. 

STELLA SUDOL) by her next 
friend JOHN SUDOL) and JOHN 
SUDOL) individually, 

Plaintiffs, 

vs. 

MAX GURTMAN and IDA GURT-
MAN, ( first name fictitious, 
being - unknown), ED w ARD 
KRONES) BENJAMIN KRONES 

and L. & G. BUILDING COM-
PANY) a corporation, 

Defendants . . 

In Tort 
Transcript 

A summons was issued out of this court, tested 
J~nuary 7, 1926, returnable January 14, 1926, at 
ten o'clock in the forenoon at the Court-room of 
said Pa:ssaic District Court. The constable or 
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Transcript. 

Sergeant-at-Arms made the following return on the 
summons, viz. : 

"Served this summons January 7, 1927 by 
11eading the sam 1e to Benjamin Krones, Ed-
ward Krones,, the defendant, and delivering 
to them a copy thereof. 

JOHN P. GRANEY, 
Sergeant- ia.t-Arms or Constable." 

"Served this sun1mons January 7, 1927, 
by leaving a copy thereof at the defendant's 
place of abode in presence of Sophie Levitt, 
wife of Sidney , Levitt, pres. of def. Co. a 
person of the family, of the age of fourteen 
years, wh9 was informed of the contents 
thereof; the said defendant not being found. 

JOHN P. GRANEY, 
Sergeant-at-Arms or Constable." 

"Servke of ,a true copy of State of De-
n1and and Summons. is hereby accepted as 
for defendants, Max Gurtman and Ida Gurt-
man, Process , herein waived. 

GURTMAN & WALKER, 
W. N. Gur.tman." 

Plaintiffs' State of De111and was filed on Janu-
ary 7, 1926. 

The cause ·was listed for trial January 12, 1927 
and adjourned to January 14, 1927, when it was 
further adjourned to January 28, 1927. 

On January 28, 1927 plaintiffs appeared and the 
defendants appeared and the 0ause proceeded as 
follo,vs: 

Transcript. 

On the Part uj the Plaintiffs 

Petition and Order for Appointment of Next 
Friend filed. 

Leonard W. Meyers, stenographer, sworn ac-
cording 1to Statute by Judge Robert J. McDermott. 

Then the following persons were sworn as wit-
nesses and gave testimony-Stella Sudol, Edward 
Kr·ones, Sidney Levitt, John Sudol and Sophia 
Sudol. 

On the Part of the Defendants 

Max Gurtman, Elias Kovak and Sidney Leavitt. 
Saul Eigen and Nellie Koval were sworn as in -

terpr·eters. 
Non-suit entered as to Edward !Crones and Ben-

jamin Krones. 
Judgment ,Yas then entered against Max Gurt-

man and L. & G. Building Con1pany and in favor 
of Stella Sudol for Three Hundred and Fifty 
( $350.) Dollari:,, together with costs of suit. 

February 2, 1927 Notice of Appeal filed. 
Pebruary 2, 1927 Bond of Max Gurt111an filed. 
Pebruar·y 2, 1927 Bond of L. & G. Building Co1n-

pany filed. 
I, Dominick DeMuro, Esq., Clerk of the Passaic 

District Court certify 1that said Court is a Court 
of Record with a Seal; that the foregoing is a Tran-
script and true copy of .the record of a Judgment 
of said Court in an action In Tor,t in which on ,the ' . 

28th day of January, 1927, the Plaintiff, S,tella Su-
dol, recovered against the defendants, Max Gurt-
man and L. & G. Building Company, the sum of 
Three I-Iundred Fifty ( $350.00) Dollars debt, and 
Twenty-two dollars and Seventy ( $22.70) cent ·s, 
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Transcript. 

costs of suit, including attorneys' allowance 5%, 
and that said J udgmertt remains of record unsatis-
fied. 

IN WITNESS WHEREOF, I have hereunto set 
my hand as Clerk of the said Passaic District 

1 Q Court, and affixed the seal of said Court, this elev-
enth day of February, One Thousand Nine Hun-
dred and Twenty-seven. 

20 

80 

( Seal) 
D. DE MURO, 

Clerk. 
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Specifications of Grounds of Appeal. 

NEW J-ERSEY SUPREME COURT. 

STELLA SUDOL) by her next 
friend JOHN •SUDOL) and JOHN 
SUDOL) individually, 

Plaintiffs-Appellees, 

vs. 

MAX GURTMAN and IDA GURT-
MAN, ( first name fictitious, 
being unknown), ED w ARD 
KlWNES) BENJAMIN KRONES 
and L. & G. BUILDING COM-
PANY) a corporation, · 

Defendants-Appellants. 

In Tort 
On Appeal 
from Passaic 
District 
Court. 
Specification 
of Grounds 
of Appeal. 

To FEDER & RINZLER, EsQs.) 
Atto1·neys of Plaintiffs-Appellees, 

and 
EDvV ARD J. KELLEHER) ESQ.) 

Clerk of Te-w Jersey Supreme Court. 

Sirs: 
'l'he following are ,the specifications of the de-

terminat ions of the Passaic District Court, with 
-w;hich the defendants-appellants, ~Iax Gurt1nan 
and L. & G. Building Company, a cotporation, are 
dissatisfied. 

1. That the court erred in not granting non-
suit in favor of defendants-appellants at conclusion 
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Specification of Grounds of Appeal. 

2. That 1the court erred in not directing verdict 
in favor of defendant-appellant, Max Gur 1tman, at 
time his case ,vas rested. 

3. That the court erred in not directing verdict 
in favor of defendant-appellant, L. & G. Building 
Company, at time its case was rested. 

4. That the case was devoid of evidence from 
which negligence, expressed or implied, of defend-
ants-appellants or either of them, could be reason-
ably inferred. 

5. Tha.t the verdict was contrary _ to the weight 
of evidence. 

G. That the damages awarded were excessive in 
the face of the evidence. 

7. That the court erred in denying defendan.t s-
appellants right to examine scar of plaintiff, Stella 
Sudol. 

Dated February 11, 1927. 

Endorsed: 

Yours very truly, 

GURTMAN & WALKER, 
Attorneys of Defendants-Appellants. 

NICHOLAS 0. BEERY) 

Of Counsel. 

Service as of .time of copy of within Specifica-
tions of Grounds of Appeal is hereby acknowledged 
this 20th day of May, 1927. 

FEDER & RINZLER, 
Attorneys of Plaintiffs-Appellees. 
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PASSAIC DISTRICT COURT. 

STELLA SUDOL) etc., 
Plaintiff, 

vs. .A,ction at La ,1 

MAX and IDA GURTMAN) et als) 
Defendants. 

Pas,saic, N. J., January 28, 1927. 

Befo1·e: HONORABLE ROBERT J. McDERMOTT) Judge. 

APPEARANCES : 

For the Plaintiffs: 
MESSRS. FEDER & RINZLER; By Jack Rinz-

ler, Esq. 
For the Defendants: 

EDWARD F. MURPHY, ESQ.) for Edward 
Krones and Benjamin Krones. 

WILLIA~I GURTUAN) EsQ.) for Max and 
Ida Gurtman and the L. & G. Building 
Company. 

Leonard vV. Meyer ·was duly sworn as Steno-
grapher. 

STELLA SUDOL, one of the plaintiffs herein, 
ra lled a:s a ,Yitness on behalf of the plaintiffs, be-
ing duly sworn, testifies as follo-ws: 

DIRECT-EXAMINATION BY MR. RINZLER: 

Q. Miss Sudol, how old are you? A. Fifteen. 
Q. On July 8th, 192G, did you have an accident 

while walking along Madison Street? A. Yes. 
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Stella Sudol,-Direct-for Plaintiffs. 

Q. Did you have an accident while you were 
walking on the sidewalk? A. On the sidewalk. 

Mr. Murphy: I object, if it please the 
Court, because this is a leading question on 
a material issue. 

Q. Did that happen in the open or on the street? 

The Court : Did you have an accident 
while you were passing by the building; is 
that what you mean? 

Mr. Rinzler : Yes. 
The Court: Put it that way. 
The Witness: It happened on the side-

walk. 

Q. It happened on the sidewalk in front of which 
20 property? A. I don't know ·whose property it be-

longs to, because ·when I ·was hurt I was uncon-
scious for about ten minutes, and then I came to. 
My mother don't kno-,v how to speak in English; 
so there was a boy there-

Q. In front of what property; what is the num-
ber of the property? A. 220. 

Q. 220 Madison Street? A. Madison Street. 
Q. Just tell his Honor· ho-w you walked by that 

80 
building and what happened to you as you walked 
hy. A. Well, we were coming from Monroe Street, 
f-;o we took a shorter cut up to Madison Sti·eet, be-
cause, well, in case the bus comes, so we can get 
the bus right acros the street. \Ve wer-e ,valking. 
·when we were passing the building one of the f el-
lows was going up the ladder, and one of the fel-
lows was down. So I don't know what happened 
after that, because something dropped, and I don't 
know·-when I come to I saw that there was a lead-

40 e1· pipe there. 

15 

Stella Sudol-Direct:.._for Plciintiffs. 

Q. A leader pipe? A. Yes. 
Q. Did you know .that it dropped until it hit 

you? A. No. 

Mr. Murphy: I object, if it please the 
Court, on the ground that the question is 
leading, and it is a question material to the 
issue. 

The Court: How is it leading? 
Mr. Murphy: He asks her, "Did you know 

it was?" 
The Court : vVell, ask her if she knew 

what it was. 
Mr. Mmphy: She has testified that she 

was picked up unconscious, and when she 
was picked up she saw a piece of leader 
pipe. What connection has that leader pipe 
with her injury? 

The Court: I know, but that does not de-
cide the case. If she saw that, that does not 
say she ,vas hit by it then. 

Mr. Murphy: That is it. He asked the 
next question, "Did you see this falling be-
fore it hit you?" 

Mr. Rinzler: I am not saying what it was, 
,vha.tever it was. 

The Court: Ask her if she knew what hit 
hei· and ·what happened. 

Q. You say something hit you? A. Yes. 
Q. Before it actually hit you did you know that 

something wa. falling? A. \Vhy, no, I didn't 
know nothing was falling. 

Q. Where did it strike you? A. It struck me on 
my right shoulder. 

Q. What happened to you when it struck you on 
your right shoulder? A. I fell r·ight down. 

20 
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Stella Sudol-Direct-for Plaintiffs. 

Q. Were you conscious or unconscious? A. I 
was unconscious for about five minutes. 

Q. Unconscious for about five minutes? A. Yes. 
Q. Then when you became conscious again- A. 

I couldn't say anything when I con1e conscious. 
Q. Just answer n1y question. When you became 

1 0 conscious again did you see anything around you? 

20 

80 

A. Why, yes; the pipe was right by me. 
Q. The leader pipe? A. Yes. 

Mr. Murphy: I object, if it please the 
Court, upon the ground that the question is 
leading. 

The Court : When she became cons-cious 
she saw-

1\'Ir. 1\1urphy: A pipe. 
The Court: --a piece of leader pipe lying 

by her. That is all right. That is testify-
ing fron1 observation. That is all that 
mnounts to. 

Q. About how big was this leader pipe that you 
saw? A. It was about six feet long. 

Q. Was there any other object lying near you or 

1\II1·. 1\!Iurphy: I object upon the ground, if 
it please the Court, that it is im1na.terial 
whether -or not there was any other object-

1\l_[r. Rinzler: I have not asked the ques-
tion yet. 

~rhe Court: It has not any great material 
bearing on the case, the fact that she saw, 
after she recovered consciousness, a piece of 
pipe lying on the sidewalk. I cannot pre-
sume that hit her unless they prove it. 

Mr. Murphy: Ask it. 

17 

Stella Sudol-Direct-for Plaintiffs. 

Q. Was there anything else around you or near 
you at that time? A. No, nothing else. 

Q. vVere you hurt? A. Why, yes. 
Q. What injuries 1 did you receive? A. I got 

three cuts on my right shoulder, and I got a scar 
there now. 

Q. Is it there yet? A. Why, yes. 1 O . 
Q. About how big is the scar now? A. It 1s 

about this big (indicating). 

Mr. Rinzler: Indicating how much, your 
Honor? 

The Court: About an inch and a half. 
Mr. Rinzler: An inch and a half. 

Q. Did you ever have a scar there before these 
injuries were received by you? A. No, never. 

Q. Now, as you fell to the sidewalk, what part of 
your body struck the sidewalk, do you know? I-Iow 
did you fall? A. I fell right down this way ( indi-
cat ing). 

Q. With your face down? A. Yes. 
Q. And when you regained consciousness where 

did you go? A. I couldn't say anything. I just 
kept still. My mother could not speak English, 
so she did not say anything. There were two f el-
lmvs. One of the fellows was going up, and another 
fellow down there said, "Why don't you look what 
you are doing _?", he said. "I thought tha:t leader 
pipe waR banged from the wall," he said. 

Q. Who said that? A. Another fell ow that was 
up on top of tht' roof. 

Mr. Murphy: I object to that as far as it 
affects the defendants Edward Krones and 
Benjamin Krones, because I do not see how 
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Stella Sudol-Direct-for Plaintiffs. 

any statement made on the roof by some fel-
low can bind them. 

Q. This man that spoke to you, where was he? 
A. He was right by me. He picked me up. 

Q. Where did he come fro1n? A. He was a 
workman, I iniagine. 

Q. I n1ean was he working there? A. I don't 
know. He said he was working there for Max 
Gurtman. 

Q. Did you see a ladder there? A. Yes. 
Q. Who ·was on the ladder? A. The fell ow was 

just about to go on the roof then. 
Q. Which fellow was it that said he was work-

ing for Max Gurtman? A. The fellow that was 
down on the sidewalk by me. 

Q. Did he write do,vn his name? A. He did not 
write down the name. He gave me his · address. 

Q. The address of whom? A. Max Gurtinan. 
Q. Is that the paper that he wrote down upon 

and gave to you? A. Yes. 
Q. Is that the san1e as he gave it to you? A. 

"~Iax Gurtman," yes. 

Mr. Rinzler: I offer it in evidence. 
Mr. Gurtman: I object to it because it is 

not material. I object to that piece of paper. 
~rhe Court: On what ground is it imma-

terial? 
Mr. Gurtn1an: On the ground that-I 

want her to naine or identify the man that 
wrote it. 

The vVitness: He gave nie a little card. 
My fatter had the card, and I wro.te that 
down there. 

Mr. Gurtman: You copied this from the 
card? 

19 

Stella Sildol-Direct-for Plaintiffs. 

The Witness: Yes. 
The Court: Oh, well,-
Mr. Rinzler: That is the same thing. 
Mr. Gurtman: No, it is. a lot different. 
The ,vitnes ·s: There was a little boy ,.there. 

I ·didn't know who it was. It must have 
been Mr. Gurtinan's son. He said, "Here is 
my' father's address." And he gave me the 
card. 

Q. Gave you the name, Max Gurtman? A. Yes, 
he gave me the name, Max Gurtman. 

Q. Where were you taken? A. I was taken 
home. 

Q. I-low? A. I took the bus home. I walked. 
I couldn' :t get home, so I just walked home. There 

, 
was no officer, or anything around, so I walked 
home. 

Q. Did you have a doctor? A. Yes. 
Q. What doctor? A. Morris Simon, from "\Vash-

ington Place. 
Q. Did he ti-eat you? A. Yes. 
Q. How long were you under his care? A. 

Well, I was in bed for about two weeks, and after 
I got up he come to see n1e about two or three times. 

Q. Did he come to treat you during the two 
weeks? A. Why, yes. 

Q. Did you suffer any pain during those two 
weeks1? A. Yes, I did. 

Q. vVhere? A. Right above-right on my shoul-
de1· he1·e. I couldn't move it or anything. 

Q. The right shoulder? A. Yes. 
Q. Had you been working before this accident? 

A. No. 
Q. After the two weeks were you . able to go 

around? A. Why, no, I didn't go out for about-I 
staye d in because I couldn't use my arm or any-
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Stella Sudol-Direct- · for Plaintiffs. 

thing. So I stayed in the house for two week s,. I 
laid in bed. And the third week I got up alre ady. 

Q. After the two ·weeks how did you feel? A. 
I still feel pains in the arm yet. 

(l You still suffer pain in ,the arm? A. Yes, I 
do. 

10 Q. Whereabouts? A. Right on the shbulder-
just above the shoulder, or right around here ( indi -
cating). 

Q. Around the shoulder? A. Yes. 
Q. About how nrnny times did Doctor Simon 

treat' you, Morris Sin1on? A. "\Vhy, I couldn't say 
how many times. 

(l Does it still hurt you now? A. Yes. 
Q. Did you ever have any pain or injury or 

trouble with your right shoulder or arn1 before? A. 
20 Never. 

80 

Mr. Murphy: I object, if it please th e 
Court ; it is immaterial. 

'rhe Court: Ther€ is no jury. 

CROS S-EXAl\IINATION BY MR. MURPHY: 

Q. Now, ,vith whom were you traveling on thi s 
day, Miss Sudol? A. ~fy mother. 

Q. And where were you g·oing? A. We were 
corning up from Monroe Street, and we took the 
shorter cut to Madison Stree .t, because we get the 
Athenia bus right across; so in case the bus wa s 
coming, we just cross the street and get the bus. 
So ·we were coming through Madison Street then. 

Q. And you were coming along there? A. Yes. 
Q. On your way to Lexington Avenue? A. Yes. 
Q. Did you notice anything, any work going on 

there when yon came along? A. Why, yes. 
.4 O Q. What kind of wol'lc was going on? A. They 

were fixing the roof. I don 't know what work be-

21 

S tella, Sudol-Oross-f or Plaintiffs. 

cause I was not looking up there. When I walk 
I don't look what they are doing up on top of the 
roof; I look where I walk. So I was walking down, 
and suddenly-

Q. H ow high was that roof they were working 
on? A. It was not very high. It was about one 
story high. 

Q. Who was working on it? A. There were two 
fellows I saw. That is· all I saw. 

Q. Did they have a ladder up? A. Y·es. 
Q. Did tha t ladder come over on the sidewalk? 

A. Yes. 
· Q. And you were walking along. How far away 

from the ladder were you? A. Why, about three 
or four feet away from the ladder. 

Q. And your .n1other was next to the curb · and 
you were next to the building? A. Yes. 

Q. Did you noti ce anything peculiar going on as 
;rou wa lked along? A. Why, no. 

Q. The:;;e men were ,vorking there? A. Yes. 
Q. You paid no attention to them? A. No. 
Q. J ust walked along? A. Yes. 
Q. 'rl1e first thing you knew you were picking 

yourse lf up? A. Yes. 
Q. After having been unconscious for son1e time? 

A. (No answer). 
Q. You didn't knmv yourself how long you had 

been un cons·cious? A. No. 
Q. Somebody told you? A. My mother told me. 
Q. How much did you pay Doctor Simon? A. I 

didn't pay anything. I-Ie didn':t give .me no doctor 
bill. 

Q. You say he attended, you, though, for how 
long ? A. For about three weeks. Arid then after 
that he come over about a few times. 

Q. About three time s aft ,er those three weeks? 
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A. Yes, but he did no.t get us a doctor, see because 
when I was hmne 1ny father called up lVIr. Gurt-
1nan, and Mr. Gurtman said that he has got insur-
ance. Then when he says that, he said, "'l'ake care 
of her and get your family doctor." 

(l Now, did you ever see- · 

Mr. Gurtman: ]\,fay I interrupt? I didn't 
want to. I want that s.tricken out, with ref-
erence to Mr. Gurt1nan having insurance. 

Mr. Rinzler: 'fhe ans~vier is in. 
Mr. Gurt1nan: If it fa, an objectionable 

answer it is not a part of the case. 
':l.1he Court: What difference does that 

1nake, whether he had insurance? 
Mr. Gurtman: As a n1a.tter of fact, he has 

not got it. 
'f he Court : It does not niake any differ-

enc.e whether he has or not. 
Mr. Murphy: There is no jury. 
':l1he Court : I a111 not concerned with 

whethe1· a n1an has insurance or not. I do 
not know whether he has the ability to pay. 
It is none of my business. 

Q. You didn',t know who owned the building at 
80 this time? A. No, I didn't know who owned the 

building. 
Q. When did that accident happen? A. I don't 

rea]]y know ·what day it was, but I know it was· 
July 8th, because on the certificate it was in the 
afternoon, about one o'clock. 

Q. Which cu-tificate? A. That I got from Doc-
to1· Simon for their certificate from the drugstore. 

Q. Oh, the prescription? A. Yes, the prescrip-
tion. 

Q. That was the day you were hurt? A. Yes. 
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Q. Do you know Mr. Edward Krones? A. Nev-
er heard of him. 

Q. Do you know Mr. Benjamin Krones? A. No. 
Q. You never went and told them you had been 

hurt? A. No. 

BY MR. RINZLER: 

Q. Do you know who owns the building? A. 
No. They told me tha :t if there is anything wrong, 
"If there is anything the matter," he said, "here is 
the name of ~lax Gurtman," and he said, "Let him 
know about it." So my father called up, and he 
didn't know anything about it then. 

Q. You do not know who owned the buildings? 
A. Why, no. 

Q. Excepting as you found there and were told? 
A. Yes. 

CROSS-EXAMINATION BY MR. GURT.MAN: 

Q. Did you work before this accident? A. No, 
I never worked. 

Q. How old did you say you were? A. Fifteen. 
Q. Got any other sisters? 

10 . 

20 

Mr. Rinzler: I object. That is not rele-
vant. What difference does it make, whether 80 
or not she has sisters or none at all? 

Mr. Gurtman: It may hav,e in the next 
ques:tion. 

The Court: What is the next question? 

Q. Did you ever work in your father's store? A. 
No, I never worked. 

Mr. Rinzler: I object. 
The Court: What has that got to do with 

the accident? 
4 () 
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Mr. Gurt1nan: PerhapS' I can prove two 
or three days later she was • down at the 
store. I think it is material, if your Honor 
please. 

'l"'he Court: The point is this. This young 
lady says she has a scar on her shoulder an 
inch and a half long. Outside of the pain 
and suffering, it may be a serious thing to 
have that on the shoulder. 

Mr. Gurtman: I wouldn't deny tha :t for 
a moment, but I thought the period of time 
might be in question here, as to how long 
she was disabled. Of course, if it is unnec-
essary to go into that, I won 't press it. 

The Court: She says she never went to 
work. There is no ,claim for los•s of earn-
ings. 

BY THE COURT : 

Q. Do you go to school? A. Yes. 

BY Mn. Gun'r:MAN: 

Q. When you got to this place of the accident 
you saw a ladaer against the building? A. Yes. 

Q. I-Iow 1nany men were near or on the ladder? 
A. Well, one was on top of the roof, and one ,vas 
down by the sidewalk. 

Q. Standing at the foot of the ladder? A. Yes. 
Q. When you say the other man was on .top of 

the roof do you mean he was standing on the roof 
or on the ladder? - A. He was standing, one foot 
on the roof and one foot on the ladder. 

Q. How high is the roof from the ground? 
Rather, how high a building is that? A. It iS' about 
as high as· that white cement thing there (indicat -
ing). 

Q. Just what was he doing? A. I don't know 
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what he was doing, because I was not looking, 1n 
fact. 

Q. Wa s he doing anything, do you know? A. I 
don't know. 

Q. Did you hear any sound? A. No. 
Q. Did you see whether he was working? A. 

I don't know \\'·hether he was working or not. 
Q. Did you see if he had any tools in his hand? 

A. I didn 't look up. 
Q. W hen did you first see the ladder? How far 

away fr om the place of the accident were you when 
you fi1·st saw the ladder? A. Why, about eight 
feet away , when I S'aw the ladder. There were 
peop J.e pa ssing through there too. 

Q. You were eight feet away when you first saw 
the ladder? A. Yes, sir. 

Q. Now, about how far, just approximately, was 
the bottom of the ladder away from the building? 
You know what I 1nean, from the wall of the build-
ing; ab out how far away was it? A. I don't know. 
I can't tell you. 

Q. Was it half way out, would you say? A. It 
wa8 about half way out, I would think. 

Q. And you wei ·e walking along on the inside 
and your nwther was walking on the outside; is 
that ri ght? A. Yes. 

Q. Now, just where on the sidewalk were you 
,,ralkin g· · that is between the curb and the build-

' ' ing ? Were you half way from the building, further 
aw:i.y, or clo ser to the building? A. Half way; 
half wa y from the building. 

Q. A bout in the same line where the foot of the 
ladde r was? A. Yes. 

Q. Did you notice what, if anything, the man 
who was standing at the foot pf the ladder was do-
• ? \ "11,.T 1ng . .n . ...L,O. 
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Q. I-lad you ever pass,ed that building before? 
A. Why, yes, I did. 

Q. Had you ever had occasion to look at the 
leader? A. Never. 

Q. You say that someone called Mr. Gur :tman up 
on the telephone? A. Yes. My father did. 

l_Q Q. Were you there when he called up? A. No. I 
was upstairs in bed, I suppose. 

Q. 1-Iow did you know he called up? A. Because 
he told n1e. 

Q. You didn't hear thiS'? A. No, I didn't. 
Q. You were confined to your bedroom, that is, 

your bed, for two weeks? A. Yes. 
Q. During those two ·weeks the doctor came and 

saw you? A. Yes. 
(J. Could you say about how often he came? A. 

20 No, I couldn't say how often he can1e. 
Q. \Vere you able to walk around the house? A. 

Why, I usually got up when I wanted something, 
because 1ny mother had some work; so I got up for 
mys-elf. 

Q. 'l1he pain was in your shoulder? A. Yes. 
Q. vVould you have any objection to permitting 

the Judge to see the scar on the s·houlder? A. 
Why, no; why, no, I wouldn't. 

80 Q. You wou]d not ,vant to let the Judge see it? 
A. No. 

Mr. Gurtman: If your Honor please, I do 
not want to press the n1atter, but counsel 
feels that you might exainine the scar. 

~Ir. Murphy: Counsel is not interested. 
Mr. Rinzler: Must the young lady be em-

barrassed? 
Mr. Niurphy: Not here. 
Mr. Rinzler : Would you like to see it? 

j.0 Mr. Gurtman: Now you are asking me an 
embarrassing queRtion. 
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Mr. Murphy: The young lady's · mother is 
here, and the examination could be made in 
the presence of her mother. 

Mr. Rinzler: The court has held, if your 
Honor please, where the woman's person was 
involved you could not compel an examina-
tion medically before trial, -even, under the 
statute. 

Mr. Murphy: Mr. Harris seems to dis-
agree with you, as late as 1926. 

The Court: What do you want done? 
'rhe Witness ·: I do not want a,nybody to 

see it. 
Mr. Murphy: If she does not want to show 

it we will have the benefit of it. 
Mr. Gurtnian: That is all. 

EDWARD KRONES, called as a witness on be-
half of .the plaintiffs, being duly sworn, testifies as 
follows: 

DIRECT -EXAJ\IINATION BY MR. RINZLER: 

Q. lVIr. l(rones, you are a defenda11:t in this case. 
A. Yes, sir. 

Q. You are a brother of the defendant Benjamin 
Krones? A. Yes, sir. 

Q. You and your brother Benjamin Krones own 
the property a i. No. 220 Madison Street, Passaic? 
A. Yes, sir. 

Q. Both of you have owned it now for how long? 
A. Five years. 

Q. In July, 1926, were you having any construc-
tion or alteration work done on your property? A. 
Our property is at 32 and 34 Lexington Avenue. 
In the · rear of that was a lot of forty feet. 

J j 

20 

30 

40 



28 

Edward Krones-Direct-for Plaintiffs. 

Q. The rear part fronts on Madison Street? A. 
That is right on the corner of Madison. 

Q. The rear part is known as 220 Madison 
Street? A. 218 and 220 Madison. 

Q. Yes. A. And we got a tenant for it and start-
ed building. I give the work to the L. & G. Build-

i:o ing Company. 
Q. L. & G. Building Con1pany? A. Building 

and Construction Company. 
Q. That is a co1-sporation; Mr. Leavitt is one of 

the officers connected with the c01npany? A. Yes, 
Sir. 

Q. What kind of construction and alteration 
wodc were you having done there? A. Regular 
building; one story building. 

Q. You we1·e putting up a new building? A. 
20 New building. 

(~. \Vhat kind of a building? A. Brick. 
Q, And the L. & G. Building Cmnpany was giv-

en the general construct ion work? A. Contract, 
yes. 

Q. 'l1he conti·act work. When was the building 
:finished? A. About the 15th of August. 

Q. Of 192G? A. Yes, sh-. 
Q. When wai-:; it sta1-ted? A. The early part of 

80 June. 

4(J 

Q. So that the construction work went on from-
A. About June 10th, and it was :finished about 
August · 15th, two months. 

Q. So the construction work went on from early 
June, 1926, until about August 15th, 1926? A. 
'rhat is right. 

Q. During the month of July? A. Yes. 
Q. Of course you had leaders on your property? 

A. I guess so. 
Q. Do you know who was constructing or equip-
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ing the building with leaders? A. I don't know a 
thing about it. 

Q. You merely left it to the L. & G.? A. That 
is right. 

CROSS-EXAMINATION BY MR. MURPHY: 

Q. This work with the L. & G. Building Com-
pany was entered into by you under a contract, 

't "t? A Y · . wasn 1 . . es-, sir. 
Q. Did you have any jurisdiction over the men 

employed by the L. & G. Company? A. No, sir. 
Q. Did you have any say as to what men should 

be engaged to do this sort of work or what men 
should be engaged? A. I give out the whole gen-
eral contract to the L. & G. Building & Construc-
tion Company . 

Q. And aR far as you were concerned you were 
through until the building was delivered to you 
completed? A. That is right. 

Mr. Murphy: That is all. . 
Mr. Gurtinan: No questions. 

SIDNEY LEAVITT, called as a witness on be-
half of the plaintiffs, being duly sworn, testifies as 
follows: 

DrnECT-EXAl\IlNA TION BY MR. RINZLER: 

Q. Mr. Leavitt, you are an officer of the L. & G. 
Building Company? A. Right. 

Q. What is• the correct naine of the company? 
A. L. & G. Building Company. 

Q. That is a corporation? A. Yes, sir. 
Q. You are an officer of it? A. Yes, sir. 
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Q. You have been now for how long? A. Fo r 
how long? About fifteen years. 

Q. The L. & G. Building Company had a contra ct 
with Edward Krones and Benjamin Krones for ,th e 
construction of a building on the Krones propert y, 
fronting at Nos. 218 and 220 Madison Street Pa s-

' saic? A. Right. 
Q. And you commenced work on that building 

in June, 1926 "? A. In June; right. 
Q. And you worked through the month of Jun e 

and then through the months of July and Augus ,t , 
until about -the middle of August, 1926; is that 
right? A. Yes, sir. 

Q. Do you reme1nber July 8th, 1926? A. If I 
remember? 

Q. Yes. A. That date? 
Q. Yes. A. If I remember the date? 
Q. Yes. A. Sure. 
Q. Do you ren1e1nber what work you were doing 

at tha •t tin1e? A. At that time. No, not just then. 
Q. Did you see the accident? A. No. 
Q. Who ··was doing the leader work? A. Gurt-

man. 
Q. Max Gurtman? A. That was on the old 

building, not on the new building. 
Q. On ,vhich is the new building? A. It is on 

the corner of Lexington and Madison. 
Q. :Madison Street. That is also the Krones 

prope1·ty, Edward and Benjamin Krones' property? 
A. Yes. 

Q. And what kind of leader work was he doing? 
A. He just removed-he just done a little re1noval 
of the same leader, the old leader. 

Q. Pardon me? A. I say he remm red the leader 
from one corner to the next one. 
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Q. Adjoining the new building? A. Not the 
new; on the old one. 

Q. Adjoining the new building? A. Right. 
Q. And he was re111oving the leader fro111 · one 

corner to the other? A. Yes, on the same corner. 
Q. Of the same building? A. Same building. 

Mr. Gurtman: Just a n1011ient. Of course 
it is apparent that this party is not speaking 
of what he knows to be a fact, whether he 
was removing or what he was doing. I 
think we ought to _confine ourselves to what 
he knows. 

Mr. Rinzler : He is te~tifying-
The Court: Do you know that he was do-

ing that? _ 
The Witness: I called him up to take care 

of the leader. I know it was an old leader, 
and it was leaking on the wall ; and I called 
him up, he should take care of the leader. 
W'hat he ,vas doing I don't know. I ,,nas not 
there. 

'l'he Court : You mean he came there as a 
result of your calling him up? 

The Witness: I called him up, he should 
take care of it. 

The Court: You called him up for the pur-
pose of taking eare of the leader? 

The Witness: 'faking care of the leader. 

Q. 'l'hat is what you hired him for? A. I did. 
Q. You do not do that kind of work? A. No. 
Q. H-e does; that is his busines ,s? A. Yes, sir. 
Q. I-le has been in that business for how long? 

A. For quite son1e years; a few years. 
Q. How long did it take him to do that leader 

work there? A. I couldn't tell you . 
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0ROSS-EXAM1NA'l'ION BY MR. l\'IURPHY: 

Q. Now, Mr. Leavitt, when you went upon this 
property on l\,fadison Avenue,-or is it Madison 
Street? A. Madison Street. 

Q. To put up this building, that leader was on 
10 the old building? A. Right. 

20 

80 

Q. Was it ~ecure on ;the old building? A. Yes,, 
sir. 

Q. In good condition? A. Yes. 
Q. Could you put up your addition with that 

leader coming down from what would be the roof 
of this building to the ground? A. The addition 
was done. 

(l 'fhe addition was done? A. Was done. 
Q. Had you n1ade your change fro1n the leader 

that came straight down to the leader that was sub-
stituted in the front of your new building? A. 
'fhat is ·what I called him up, he should do. 

Q. Oh, he was going to do that? A. Yes. 
Q. Did he have to cut away the old leader? A. 

The old leade1·, yes-, sil-. 
Q. Well, on July 8th how far had you progres-

sed with this building? A. On July 8th, I don't 
rernembe1· exactly. 

Q. Did you have it up to the roof? A. No. 
Q. How much of it did you have up? A. vVe 

had some pa 1·t of the -work up, but I don't remember 
just exactly. 

Q. Why did that become necessary, for you to 
have Gu1-tman cmne in and do this leader work 
at all? A. You see, tha:t old leader had a leak in 
the side; there was a hole in the leader, and the 
water used to run on the wall; and I called him up 
to take care of j t. 

• 
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Q. But was it secure to the building? A. Oh, 
yes. 

Q. It wouldn't fall of its own weight? A. No. 
"Q. H was, perfectly safe? A. Yes. 

BY MR. RINZLER: 

Q. What was the reason for changing it? A. It 
was an old leader, and it was a hole in that leader, 
and the water used to run on the wall; and I call-
ed him up to take care of it. 

Q. You did not examine it to see if it was se-
cure or not, did you? A. No,-

Q. Did you exainine i,t' to see whether it was se-
cure or not? A. If I examined the leader? No. 

Q. You just looked at it frmn the sidewalk? A. 
I looked from the sidewalk. 

C ROSS-EXAMINATION BY MR. GURTMAN: 

Q. Ho,v long did you say you were in the build-
ing business? A. Oh, about sixteen or seventeen 
years. 

Q. And on July 8th ·was the date during which 
the building was still in the course of construction, 
wasn't it? A. Yes. 

Q. It was not complete? A. No. 
Q. vVho had placed that piece of leader where 

it was, if you know; who put it where it was at 
the time, on July 8th, if you know; who put it 
there? A. Who put the leader up there? 

Q. The piece of leader; who put it in its place -, 
if you know? A. I don't remember. 

Q. Well, was it one of the men who worked for 
you in the course of construction? .A. Maybe it 
·waR. I don't remember. 

Q. Who has supervision of rall the work on the 
jobs that you do? A. I got a foreman. 
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Q. You have a foreman? A. Yes, sir. 
Q. A man of experience? A. Yes, sir. 
Q. How often do you co1ne around to see a job, 

ymuself? A. Twice; twice a clay; sometimes three 
times. 

Q. On July 8th, from your observation, had the 

10 L. & G. Building Company clone all in its power 
to keep that lmilcling s,afe for pedestrians? Do 
you understand 1ny question? · A. Yes. 

Q. Had you done everything you could possibly 
do to secure the safety of people walking on the 
sidewalk? A. Positively. 

Q. From what you knew and from reports you 
reeeiYecl, was that leader secure against the wall 
on ~July 8th; was it secured against the wall? A. 
Yes, yes. 

20 Q. ':tihe mechanics you engage are all competent 

80 

men? A. Yes. 
Q. The men that work for you, are they all com-

petent men? A. Yes. 
Q. Had you receiYecl any kind of complaint with 

reference to that leader prior to July 8th? A. No 
complaint. 

Q. That it ,Yas loose? A. No. 
Q. That it ,vas dangerous? A. Never. 
Q. You say that you called Mr. Gurtman to tffke 

that leader off and put a permanent leader on? A. 
Right. 

Q. Why? A. Because it was leaking. That 
leader was an old leader. 

Q. You ,are sure it was not because it was not 
nailed on right? A. No, I don't think so. That 
leader was to the wall. 

Q. The leader was nailed to the wall? A. Yes, 
it was to the wall. 

Si dney Leavitt-Redirect-! or Plaintiffs. 

Q. You had never received any report about it 
being dangerous at all? A. No. 

Q. As a matter of fact, did you see anyone do 
any ,York on the leader there; did you see any of 
Gurt man 's men doing the work? A. No. 

Q. P ersonally? A. No. 
Q. Do you knmv whether he ever got there? A. 

No. 
Q. Do you know whether any work was- ever 

done, as a matter of fact? A. No, sir. 
Q. You only know you called him up? A. I call-

ed him up to take care of it. 
Q. You do not reme1nber what day you called 

him up, by any chance? A. No. 

Mr. Gurtman: That is all. 

REDIRECT-EXAMINATION BY MR. RINZLER: 

Q. You called whom up? A. Gurtman's place. 
Q. What fo1·? A. r:ro take care of the leader. 

REC'ROSS-EXAl\IINATION BY MR. GURTl\IAN: 

Q. Mr. Leavitt, on the Madison Street side of the 
build ing, on July 8th, or about that .ti1ne, how n1any 
leaders ·we1·e there against the building, one or more 
than one? A. On the old building? 

Q. Old and new building, along Madison Street, 
how many leaders are there? A. One. 

Q. Are you sure? A. I am not sure, but I-
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JOHN SUDOL, one of the plaintiffs, called as a 
witness on behalf of the plaintiffs, being dul y 
sworn , testifies as follows: 

DnmcT-EXAMINATION BY MR. RINZLER: 

Q. 
sir. 

Q. 
Q. 
Q. 
Q. 

You are the father of Stella Sudol? A. Yes, 

You didn't see the accident, did you? A. No. 
After the accident- A. After the accident. 
-what did you do? A. After the accident-
Talk up loudly so everybody can hear you. 

The Court: Speak up. 

A. My daughter, bring home. 
Q. When your daughter, bring her home? A. 

Yes. -
Q. Yes. A. I call a doctor right away. Of course 

I see it is too bad; and now after, when I call him 
up, Mr. Gurtman. 

Q. You called up Mr. Gurtman? A. Yes. 
Q. What di\.1 you say to him? A. Mr. Gurtman 

said to 1ne, "I don 't knmv anything about nothing 
here," he said, "I call him up my working men. I 
find out." 

Q. You called Mr. Gurtman up; the firs ,t time he 
said he doesn 't know anything yet, but he is going 
to talk to the ,v(H'kingmen, his workmen, and find 
out? A. Yes. 

Q. Then did you call him again? A. And after 
Mr. Gur .tman said, "I a1n going to call you up too. " 

Q. He is going to call you up? A. Yes,. 
Q. Now, one mmnent. Did Mr. Max Gurtman 

call you up? A. Yes. 
Q. And what did he say to you? A. He told me 

like that, "Mr. Sudol, you take good care of your 
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daughter." I say, "I got a doctor." He wants to 
know what doctor I got. Say, "I got Morris Si-
mon, Doctor. n He said, "All right." I go and 
tell him myself, Mr. Morris Simon, Doctor, to take 
good care of your daughter." He said, "What is 
coming is going to pay for." 

Q. "What is coming I going to pay for?" A. 
Yes. 

Q. Did he tell you that he s1poke to the working-
men? A. Yes, sir. 

Q. Did he tell you what the workingmen said to 
him ? A. The workmen said to hin1, told him he 
knows all about it, what kind of is it. 

Q. H,e knows all about it, what happened? A. 
,vhat happened. 

0ROSS -EXAlvIINA'rION BY MR. GURTMAN: 

Q. You called Mr. Gurtman? A. 11he same day 
of the accident, right away when my daughter, 
bring home. 

Q. And he called you up when? A. 11he san1e 
day, bl'ing the daughter home. 

Q. You called him up first? A. Yes. 
Q. 'l1hat was on the same day of the accident? A. 

Yes. 
Q. And he said to you he didn't know anything 

"I ·11 ' w1 ask my wor kn1en"? A. Yes. 
Q. "Then I will call you up"? A. Yes, sir. 
Q. Did he call you up again? A. Yes, sir. 
Q. 'l

1he same day? A. Right away; maybe twen-
ty minutes, half an hour. 

Q. '1,hen he spoke to you; and in those twenty 
minutes you called the doctor? A. I got the doctor 
alre ady in my home. 

Q. In the mE:antime? A. Yes. I told him, "I got 
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a doctor," and he wants to know what doctor I got. 
I told him-

Q. Just a n1oment. You got a doctor in the 
meantilne? A. Yes. 

Q. Then Mr. Gurtrnan called you up? A. Yes, 
sir. 

Q. And he said to you that he had talked to his 10 
workmen? A. Yes, sir. 

20 

30 

Q. And the worlm1en told him all about the 
daughter? A. Yes. 

Q. Did he say it was his , fault? A. Yes, sir. 
Q. You are sure about it? A. Well, he told me, 

"Now, take good care of your daughter. What is 
coining, I got insurance." He is going to pay for 
it. 

Q. He told you he had insurance? A. Yes, sir. 
Q. And whatever was nec-essary, he would pay 

for it? A. Yes, sir. 
Q. No doubt about that in your mind? A. That 

is what he to]d 1ne, aftet he called up the doctor. 
Q. You are -su1·e about that, that he said he 

would pay you? A. Yes, sir. 
Q. Did Mr. Gurtn1an ever call you up again? A. 

After that day, no. 
· Q. Did you ever go to see hi1n? A. No. 
Q. Did you ever send him a bill? A. Who? 
Q. Mr. Gurtman? A. No. 
Q. If he promised .to pay you, why didn't you go 

around to see him? Do you understand my ques-
tion? A. Don't go myself. 

Q. You say Mr. Gurtman promised to pay you 
everything? A. Yes. 

Q. Did you go around to see hin1, to ask him for 
the money? A. No, I didn't go to see. 

Q. Why not? A. Because I can't go. I got a 
broke leg. I got an accident. 
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Q. I see. A. Y.es,, ·sir. 
Q. Did your wife go to him? A. Wife, she don' :t 

go. 
Q. Did any rne1nber of the fa1nily go? A. No. 
Q. Did you send anybody? A. That is all what 

I told him, over the phone. 
Q. Did you send anybody to get the money fr01n 

him that he promised you? A. No. 
Q. Who went to the lawyer? A. The lawyer, Mr. 

Rinzler. 
Q. Who went to his office when you brought the 

case thei·e? A. He is coming up when I call him 
up on the home. 

Q. Who went to the office? Did you go to the 
office? A. First when I give hiln the case I call 
him on the home because I can't go to the office. 

Nlr. Rinzler: I-le said he had a broken leg 
and sornebody went to his house fr01n the 
office, after he called up. 

Mr. Gurtrnan: Oh, I beg your pardon. 
Now I understand you. 

· Q. Did someone fron1 your fan1ily go to Feder & 
Rinzler'& office'? A. After we go, yes. 

Q. Did they go to see Mr. Gurtlnan and ask hi1n 
for the money first? 

~fr. Rinzler: I object. . How does he know 
what we did? 

A. I can't go because I got a broke leg. 

Mr. Gurtn1an: All right. That is all. 

REDIRECT-EXAMINATION BY MR. RINZLER: 

Q. Did you ever get a bill fr01n the doctor? A. 
Not yet. 

10 

20 

so 

40 



40 

Sophia Sudol-Direct-for Plaintiffs. 

Q. You could not give him the bill before you got 

Mr. Rinzler: That is all. 

SOPHIA SUDOL, called as a witness on behal f 
1.Q of the plaintiffs, being duly sworn, testifies as fol-

lows: through the Interpreter). 
(Nellie Kowal was duly sworn as Interpreter). 

DnmcT-EXAMINATION BY MR. RINZLER: 

Q. You were walking with your daughter by the 
Krones building on Madison Street on July 8th , 
1926? A. I was walking with my daughter, and 
we were going to take the bus, when the pipe fell 

20 on he1·. 

80 

Q. Whom did .the pipe fall on, you or your 
daughte1·? A. It fell on 1ny daughter. 

Q. And where did it hit her? A .. On the shoul-
der · (indicating) . 

Q. The right shoulder. What happened to her 
·when it struck her? A. She fell and fainted. 

Q. What was it that struck your daug:IJ.ter? A. 
The leader st1·uck the daughte1·. 

Mr. Rinzler: Where water runs, she said? 
The Interpreter: Yes. 

Q. Did you see the leader coming down on her? 
A. I didn't see it falling, but I saw it fall on the 
daughter. 

Q. And that was on Monroe Street? A. Madison 
Street. 

Q. :Madison Street, 1·ather. 

The Interpreter : Yes. 

• 
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0ROSS-EXA MINA'l'ION BY MR. MURPHY: 

Q. You didn 't know where the pipe ca1ne from? 
A. Yes. And there was a man up on the roof and 
one down, and the pipe fall down on n1y daughter. 

Q. Do you know how the pipe ha:ppened to fall 
down?· A. Yes ; I saw the pipe falling. 1 0 

Mr. Murphy: I 1nove that the- Ask the 
question over again. 

Q. ( Question repeated). A. I saw the pipe on 
top of my daughter, because when I looked up, and 
it fell on the daughter. 

lVIr. Murphy: ~l"hat is not responsive. I 
will give you the question in another way. 

Q. Do you know what caused this pipe to fall so 
that it fell upon your daughter? A. I don't know. 

, Mr. :Murphy : No further questions. 
'l1he Witness: I don't know ·what caused 

it. There wa s one nu1n standing down and 
one on the roof , and that is all I saw. 

0IWSS ·EXAMINA'.rION BY MR. GURTMAN: 

Q. Did you see ·what the ' man on the roof was 
doing, if anything? A. I don't know what the man 
was doing, but all I know is that the n1an was up 
the1·e. 

Q. Were his feet on the roof or on a part of the 
ladde 1·? A. lVIy daughter was laying on the side-
·walk. His feet were •on the roof. 

Q. Did you see what the 1nan on the ground was 
doing , if anything? A. I did not see, because I 
was all excited ; and the man that waS' on •the side-
walk pi cked her up. 
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Mr. Rinzler: The n1an that was on the 
i-iidewalk picked her up? 

The Interpreter: Picked her up. 
Mr. Gul'tman: That is all. 
'l'he Witness : And took a card and told 

her to go to the doctor. 
The Uourt : What? 
'l'he Interpreter: Took a slip and told her 

to go to the doctor. 
'l1he Court: 'l1he man on the sidewalk? 
'l'he Interpreter: 'I1he man that was stand-

ing on the sidewalk. 
The Cou1·.t: Is that man here? 
'l'he Inte1·p1·eter: She don't know who he 

is, because she was all excited, and she don't 
kno,v, Lut he was a worke1·. 

'rhe Court : Has she got the card? 
Mr. Gu1·tman: We admit the workman 

gaYe the add1·ess of his e1nployer. 

BY MIL G UR'l'l\J AN : 

Q. Just one mor-e question. Did you see how 
fa1· away from the leader the top of the ladder was? 
A. 'l1he1·e was no ladde1· there. 

Q. The1·e was what? A. No ladde1·. 
Q. 'l'he1·e was no ladder against the building? 

The Inter-preter: She don't re1nen1ber, "I 
don't rtmember", she said. 

lVIr. Gurtman : Will you ask her again, 
was there, any ladder anywhere near the ac-
cident, whe1·e the accident happened? 

The Witness: I don't 1·ecall because I was 
all excited; but I re1nember that one man 
was on the roof and one was on the side-
walk. 

• 

Motion for Non-Suit. 

lVIr. Gu1·tman: But she don't re1nember 
seeing the ladder? 

The In terpret ,er: No. 

Mr. Rinzlei·: Doctor Morris L. Simon, who 
treated the young lady, is on a confinement 
case. Your Honor can appreciate the diffi-
culty. And I should like to rest with your 
Honor's privilege to call him. We are go-
ing to get a 1telephone call from his office as 
soon as he is through with the case. 

Subject to that, we res,t, your Honor . 
Mr. Murphy~ If it please the Court, I 

should like to move at this tin1e for a non-
suit as against the defendants Edwa1·d 
Krones and Benjamin Krones, the owners 
of this building and the adjoining building 
to which the leader was attached, upon the 
grounds, first, that there is no testimony 
that this girl was injured as a result of the 
negligence of the defendants Edward Krones 
and Benjamin Krones ,; n1ore particularly 
because there is no direct testimony that 
she ,va~ inju1·ed as a result of the fall of this 
pipe. The only testimony we have, supp lied 
by herself and her mother, ·was that a piece 
of leader from this building came in contact 
with her s,houlder, ca using the injury of 
which she complains. 

The second ground upon which I urge a 
non-suit is that the owners of this property 
had relinguis 1hed all control, and that the 
work upon this property was taken over by 
,the L. & G. Building Company, as independ-
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ent contractors; and the law is well settled 
that when an independent contractor enters 
into-

The Court: There is no proof of agency, 
eithe1·. 'J.1here would have to be proof of 
agency to hold the owner, if these worlun en 
were doing the work for the owners. The 
L. & G. Building Co1npany, it has been tes,-
tified, were doing the work of repairing the 
building, and they called in Gurtman to re-
pair the pipe. So, under those circumstan-
ces, there is no eYidence to hold the owner s 
of the building. 

rrhere will be a non -suit granted as to 
then1. 

It lies between the L. & G. Building Com-
pany and Gurtman. 

Mr. Gurtman: With reference to Mr. 
Gurtinan, I 111ust reiterate a part of what 
was said by counsel. The n1ere fact that a 
man is near a building, ,engaged in his law-
ful occupation,-

The Cou1·t: Oh, no, there is a presump-
tion. The testimony of this gentlen1an, rep-
resenting the L. & G. Building Company , 
was to the effect that, in the course of his 
operations in the repairs, he saw that thi s 
leader needed attention, and he called up 
Gur~tn1an to come over to repair the leader, 
remove it, said it was leaking. 

Mr. Gurtman: There was this distinction, 
though. I mo;ve for the non-suit on this 
ground. We admit of necessity, by the tes-
ti1nony of ~Ir. Leavitt. Tihat perhaps there 
·was a leak in the leader. Many leaders 
hang s,e-cure wi:th leaks for _ years. If the 
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landlord were taking precautions the leak-
ing of itself would not cause it to fall. vVe 
cannot presume negligence. On the part of 
Mr. Leavitt we have this testiinony-

The Court: No presuming negligence at 
all. On the prima facie case 1nade out by 
the plaintiff there is evidence here ·sufficient 
to hold either of them for the negligence or 
damages which were had as a result of that 
1nJury. 

Mr. Gurtman : Of course I won't press it 
too long, I ·will put 1ny parties on. I just 
want to leave this one thought, if your Hon-
or please. It puts, us in the position where 
,ve cannot meet an issue well defined. We 
are not told that anyone ·was negligent in 
putting the ladder in its . place; we are not 
told that they pe1·1nitted something to hap-
pen to it; we don't kno ,w what leader fell 
down. 

'J.1he Court: Surely this young girl had a. 
right on the st~eet, on the sidewalk. She 
was where she had a right to be. 

Mr. Gurt1nan: True. And Mr. Leavi:tt 
had a l'ight to be a contractor and have his 
workmen there. 

The Court : Yes. 
Mr. Gurtman: Now, between the two, 

·which has the p1·esumption that he was neg-
ligent? At least we should get some indi-
cation of wha.t to meet. 

The Court: Would you a·ssu1ne that the 
young lady was negligent? 

Mr. Gurtman: No, I do not. I do not al-
lege that negligence by any n1eanS'. But, if 
you revie,v the testimony, I say what did 
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Mr. Leavitt do or fail to do to have met ev-
ery obligation to pedestrians? I asked him, 
"Did you engage competent people?" "Yes." 

"Did you inspect the buildings?" "Yes. " 
"Did you ever receive a c·omplaint as to 

the leader?" "No." 
"Why did you order it changed?" "Be-

cause there was a leak in it." 
Now a leak, if your Honor please, you can 

take cognizance of the fact that that would 
not ·cause the leader to fall. 

The Court: That would not help th e 
young girl who has been hurt. 

Mr. Gurtinan: There are ·many misfor-
tunes that happen where nobody is liable. 

The Court: You better go on ,vith your 
defense. 

1\1:r. Gurtman: Will you allow rne an ex-
ception, if your· Honor please? 

The Court: Yes, surely. 

DEFENDAN~l1S' CASE. 

MAX GUR'l1MAN, one of the defendants, called 
8 o as a witness in his own behalf, being duly sworn , 

testifieR aR follows: 

.40 

DIRECT-EXAMINATION BY MR. GURTMAN: 

Q. What business , are you engaged in, Mr. Gurt-
rnan? A. Sheet rnetal work. 

Q. How long have you been engaged in that bus-
iness? A. Well, for the last sixteen years. 

Q .. Do you recall receiving an order from Mr. 
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Leavitt t·o do certain work on the Krones building? 
A. I do. 

Q. In response to that order 'what did you do? 
A . I left orders in the shop to send out a. man to 
take care of this particular work. 

Q. Ha d you ever done any work on that building 
before you received this order? A. No, sir. 1 0 

Q. Ha d you ever been on the building before you 
received this order? A. I cannot rernember. I 
don't :think I was there. 

Q. I am not speaking about years back. I am 
speaking about the time this pipe was attached, 
had you done any work there? A. · I may have 
Leen ther~e to speak to Mr. Leavitt about some new 
-W"or-k, a bou·t the new work. 

Q. Did you do any work there? A. No. 
Q. Did any of your men do any work there? A. 20 

No. 
Q. "\Vere any of your tools on the job prior to 

this order? A. No. 
Q. Did you haYe anything to do with this leader 

spoken of bef 01•,e July 8th? A. No. 
Q. Did your men have anything to do with it? 

A. No. 
Q. Did any of your men fast ien it in the place 

where it was? A. No. 
Q. Did you fm;ten it in the place where it ,vas? 

A. :No. 
Q . . Were yon ther·e when your men got to the job? 

A. ~o, Rir-. 
Q. How soon after you received the order did 

you send them? A. Well, I cannot tell, but I sup-
pose in about four hours, sornething around there. 

Q. What time in the day did you receive the or-
der ? A. I presume-

Q. Was it in the morning or late afternoon? A. 
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No, it was , late at night. Then in the morning they 
called me again, because that morning it was rain -
ing and they called m,e, that :the water is coming 
into the new building; the building was up, see ; 
and ,that leader was removed by son1eone else, not 
by us. 

10 Q. Up to thr time of this alleged accident you 

20 

had nothing whatever to do with that leader? A. 
No, absolutely no:t. 

Q. And none of your men had anything to do 
-with it? A. No. 

Q. Either to ren1ov,e it or put it there? A. No, 
SU. 

Q. Were you there when your men got to the 
job? A. No, sir. 

Q. You heard Mr. Sudol testify that you call ed 
hiin up on the telephone? _ A. I never did. 

Q. Didn 't you call him at all? A. I never call ed 
M1·. Sudol. 

Q. Did he call you? A. He did. 
Q. Will you give us what the conversation was? 

A. Well, I think he said everything the truth, that 
is, at first, when he said that he called 1ne up and 
told nie that his gir 1 was hurt, and he says to me 
so and so. I said, "I don 't know a thing about it." 

80 Of course I came in after, and I a1n in and out from 
the shop. My 1nen are not there. And I said, "I 
don't know anything about it, and I will inv est· 
gate." When I investigated the next day, . thi s 
man told me that-

Q. Just a moment. We are not interested in 
what your man told you. 

Mr. Rinzler: Whi ch man told you? 

Q. Are you speaking of your own workmen? A. 
:4'0 Speaking of my" own workman. 

\ 
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Q. Did you subsequently call hiin on the phone? 
A. No, siir. 

Q. Did you a't any tin1e tell hi1n that you would 
pay the bills? A. Never did. 

Q. Did you at any time tell him that it was your 
fault? A. No, sir. 

CROSS· EX AMINATION BY MR. RIN ZLER : 

Q. You did do the leader work on that property, 
didn't you; yes or no? A. Not prior to this-

Q. Yes or no. A. On 1the new building. 

Mr. Gurtman: Just a 1norilent. I · do not 
want to interrupt. Let us define it, fron1 
before or after July 8th. After July 8th we 
admit that we ordered 1nen to go up there. 
So that we might 1nake a distinction there. 
~rhat is very serious. 

Q. Did you do the leader work on the new build-
ing? A. I did. 

Q. Did you change the leader and remove it fron1 
one pla ce to the other on the old building? A. 
\Vell,- . 

Q. You did or you did not. Now, did you? An-
swer yes or nu, please? Just yes, or no. A. But 
that was after that time. 

Q. Did you, sir? 

Mr. Gurtinan: State that. 
A. Afte r, why-

Q. You know that the girl was hurt in front of 
that pr operty, don't you? A. I do. 

Q. And you know 1that one of your workingmen 
who was at the property at the tiine, gave her a 
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canl ,Yith your name on it, don't ~~ou? A. That 
wa my little son. 

Q. Your boy? A. ·wen, he just happened to go 
from chool, and he pa ed the1·e, and, like a little 
hoy, wants to show off, he said, "My fathe1· is work-
ing here," and takes out a card and gives to her 

10 a cai·d. 
Q. Romeone wod::ing at the time? A. The men 

were wo1·king. 'l'hey came to wo1·k on the job. 
Q. 'rhey we1·e wo1·king? A. 'Ihey tame on the 

job. 
Q. They came on this job to do the work fo1· you 

on the job, didn't they? A. Yes. 
Q. And yonr boy, whethe1· he wanted to Rhow off 

or not,- A. Yes. 
Q. -.·aid, '·My fathe1· is doing the wodc here,'' 

20 and he o·aye thE- o·ii-1 your ca1·d? A. That i. 1·ight. 

80 

.4.0 

~fr. Gurtman: \Ve admit that. 
The \Vitne:s: \Ve admit that. 

Q. How many men c~id you have working there 
at the time she wa injured in front of thi. p1·oper-
ty? A. Two men. 

Q. 'l'hey ,,·e1·e doing tin work? A. \Vhen she was 
hmt they we1·e not doing anything yet. 

~Ir. GUl'tman: May I get this cleai·? As 
a matte1· of fact, .thh; all happened when he 
was not there. \Vhat does ~fr. Gurtman 
know a bout what they we1·e doing? I 
brought it out that he wa not 
the1·e. 

The Com-t: men were imply hi. 
w·orkingmen, we1·en't they? 

Mr. Gmiman: I want to get it clear that 
he i. speaking of what he heai·d rather than 
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from what he aw, with 1·eference to the 
place of the accident. He was not the1·e at 
that time. 

Q. You sent them the1·e to do the work for you 
on .that day, didn't you? A. Yes. 

Q. The leader work? A. Ye . 
Q. How old is your boy? A. Nine years. 
Q. And he had your card with him? A. Yes. 
Q. How long had he been on the job for you? 

Mr. Gurtman : \Vell, an ,ver the question, 
if you know. 

A. He was not on the job. 
Q. ·where i the boy? A. ·well, he is in school 

today. 
Q. ,Just by accident happened to be there, eh? 

A. \Yell, I will explain why. I will explain it. 

Ir. Gm·tman: Xot neces ary. 

Q. You had two of yoUl' workingmen that day? 
A. Two men. 

Q. And they ,vere there at the time when she wa 
injured? A. Ye . 

Q. They we1·e there ,Yhen the leader truck her? 
A. \Vell, I don't know the leade1·. tr·uck her or any-
thing el e. 

Q. They \ve1·e the1·e when the leader struck her? 
A. I was not there; I don't know. 

Q. They 1·epo1'ted that to you, didn't they, when 
you inYe ·tigated? A. Well, they did tell me, ye . 

Q. Did the L. & G. Buildinrr Company do any 
leade1· work tbe1·e? A. I do not know. 

Q. Did they moYe any leader ? A. Probably 
<lid. 

Q. They did? A. P1·0 ha hly did. 
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Q. So that you and the L. & G. Building Com-
pany did the leader work there; is- that right? A. 
I must answer to the Court. 

Q. Is that correct, sir? A. Well, there is no 
answer I can answer. 

Q. AnsweT the best you can. A. I can't speak 
1 as a mechanic. I can-

20 
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Q. You are speaking as a 1nechanic? 

The Court : Go ahead, speak. 

A. I can explain what it was. 

The Court : Yes, go ahead. 

A. (Continuing) When :the L. & G. had to put up 
a lower building-there was a three -story building 
right on the corner, and they had to put on a one-
sto1·y affair right adjoining to the three -story build-
ing. Before they could put up that wall they had 
to re1nove that leader; they had to remove one floor 
of leader. In the nieantime, when they went up 
with that wall, all that water fron1 the main build-
. ing, from the three-sitory building, begin pouring 
into this here building, to that one story affair. 
Therefore I presu1ne they had some of their men 
the1·e to take a piece of leader and just stick it on 
there while it was raining, so as to keep the water 
1·unning out from 1the building. Then they called 
me up and told me to go up there and make a per-
1nanent connection from this leader, so ;that the 
water would not go in there. And that is when I 
sent my men dmvn. That is the whole story. 

The Court : That was fr01n the L. & G. 
Building Com·pany? 

The Witness : Fron1 the L. & G. Building 
Company. 
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REDIRECT-EXAMlNATION BY MR. GURTMAN: 

Q. This piece of leader :that is s·poken of here, 
this te1nporary connection,- A. Yes. 

Q. -which had to be made to take the water 
away, did you put that on there? A. No, sir. 

RECROSS-EXAMINATION BY MR. RINZLER : 

Q. You did not put anything on yourself, did 
you? A. None of 1ny men did the other work 
neit,her. 

Q. I say you did not put anything on yourself? 
A. No. 

REDIRECT -EXAMINATION BY MR. GURTMAN: 

Q. Did any of the other men put this on? 

Mr. Rinzler: I object. He was not there. 
The Court : He said he sent his men up 

When he was asked to put _ up the permanent 
connection. 

( To witness) That is right, isn't it? 
The Witness: That is, right. 

ELIAS KOV AK, called as a witness on behalf 
of the defendants, being duly sworn, testifies , as 
follows: 

DmECT-EXAMINN.rION BY MR. GURT .l\IAN: 

Q. Where do you work? A. Max Gurt1nan's. 
Q. How long have you been working there? A. 

About three and a half years. 

10 

20 

30 

Q. How long have you done sheet metal work? 40 
A. Four years. 



54 

Elias Kovak-Direct-for Defendants. 

Q. Do you remember being sent to Madison 
Street? A. Yes, sir. 

Q. Do you remember ·what day it waS"? A. I 
think it was June 8th. 

Q. And do you reme1nber who was with you at 
the tilne? A. One of the n1echanics. 

lo Q. Now just tell us what happened when you 
got there? A. vVe were ·sent out on the job and ·we 
got there. We put up the ladder against the build-
ing. I went up to take the leader down. As I 
was going up the ladder this girl passed by and the 
leader struck her while I was on the ladder. 

Mr. Rinzler : The leader struck her while 
you were on the ladder? 

The Witness : While I was on the ladder. 

2 0 BY THE COURT: 

Q. Explain . that now, how it s,truck her. A. 
Wen, it was up there, leaning up againsrt the build-
ing, with only a piece of wood underneath to 'hold 
it up. 

Q. In other words, you had put the ladder up 
against the building? A. Against the building. 

Q. And you were going to remove it? A. To re-
moYe the leader. 

8 0 Q. And before you got there it fell? A. Before 
I got to the top it fell down. 

Q. And struck the girl? A. Struck the girl, as 
she was passing by. 

BY Mu. GURT.MAN: 

Q. Had the ladder touched the leader at all? A. 
No, sir. 

Q. I-lad you ·touched the leader? A. No, sir. 
Q. Had the man at the foot of the ladder touched 

the leader? A. No, Rir. 
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Q. Did you apply any tool to it at all? A. No, 
Slr. 

Q. From what you observed had anyone, either 
you or the man with you, or the laddeT, or anyth_ing 
you carried, touched that leader? A. No, sir. 

Q. Before it fell? A. No, sir. 
Q. You saw it fall? A. No, I q.idn't. 1 o 
Q. By the way, how far away from the leader 

was the top of your ladder? A. Oh, five or six feet. 
Q. I-lad you ac:tually done any work at the time 

it fell? A. No, sir. 

CIWSS·EXA1vIINATION BY Mu. RINZLER: 

Q. Where do you live? A. Passaic. 
Q. vVhere? A. Parker Avenue. 
Q. What number? A. 190. 
Q. What time of the day was it that this leader 

fell and struek this young lady? A. About half 
past one. 

Q. In the afternoon? A. In the afternoon. 
Q. And what time of the day did you start work-

ing, doing the leader work on that property? A. 
Just got on the job. 

Q. What time? A. I-Ialf past one. 
Q. Had yon been working ,on it the day before? 

A. No, sir. 
Q. When was the last time you worked on it? 

A. Never. 
Q. Now, you were present when this young lady 

got the card with Max Gurtman's nan1e on it, were-
n't you? A. No, sir. 

Q. You were not there? A. I was on the lad-
der. 

Q. Weren't you present? A. Yes, I was present. 
Q. Did you see Gurtman's boy there? A. Yes, 

sir. 
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Q. Did you see Gurtman's boy hand one of th e 
workingmen a card? A. No, sir. 

Q. You did not? Did you see Miss Sudol get a 
card? Pardon me? A. No, sir. 

Q. You don't? A. No, sir. 
Q. You knov;r that she got a card with Max Gurt -

l:Q man's name on, don't you? A. No, sir~ 
Q. Who else was there with you that time? A. 

20 

Some mechanic. 
Q. Where is he? A. I don't know. 
Q. I-le worked on the job? A. He worked on thi s 

job with me. 
Q. You do not know where he is no-\v? A. No, 

su·. 
Mr. Gurtman: We will explain, if your 

I-Ionor please. That mechanic is in New 
York, and we are unable to get him today . 
We can get him if the Court wants him here 
for corroborative testimony. We admit th e 
giving of the card. The boy gave it. I am 
Yery anxious if possible to get a look at the 
card, if there is anything on it besides the 
address. 

Q. Did the fell ow on the sidewalk say to the 
man on the ladder at the time, "Why in the hell 

SO don't you look out what you are doing?" A. I 
was , on the ladder. 

40 

Q. Did somebody from the sidewalk say to one 
on the ladder, "Why don't you look out what you 
are doing?" A. No, sir; he never said anything to 
me. 

Q. You did not come down at all? A. I come 
down after it hit her, after I looked around and I 
seen the leader down. 

Q. Did you pick her up? A. No, sir; she wasn't 
eYen fainted. 

E lias J{ovak-Oross-for Defendants. 

Q. Did you pick her up? A. She walked away. 
Q. Did you pick her up? A. No, sir. 
Q. You didn 't? A. No, sir. 
Q. And you do not know who gave her the card? 

A. No, sir . 
Q. You didn't tell her to get the card? A. No, 

sir. 
Q. Did rthe L. & G. Building Company do leader · 

work there? A. I don't know if they did or not. , 
Q. H ow many days had you been working there? 

A. I was just coming on the job; I was not there 
at all. 

Q. H·ow mar1y days had Mr. Max Gurtman been 
doing work there? A. That was the first time I 
come on the job. 

Q. I thought you s,aid you went there in June? 

Mr. Gurtman: When did he say that? 

A. I didn't say in June. 

Mr. Rinzler : On direct examination. 
Mr. Gurtman : Never. 
The Witness: That wa;s the first day we 

went on the job. 

Q. I mean you. Did any of the other men from 
Gurtma n 's work there? A. No, sir. 

REDIRECT-EXAMINATION BY MR. GURTMAN: 

Q. Act ually, if you can give us an idea, how 
many minutes were you at that place before this 
girl wa s hit? A. About five minutes. 

Q. Where had you just con1e from? A. Off the 
truc k. We just unloaded the stuff and put the 
ladder up against the building. 
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Q. Before you got there with the truck where 
had you been? A. In the shop. 

Q. And you had jus,t gotten there and been there 
about five minutes? A. Yes, sir. 

Q. Did you hear any body ·say to you, "Why don't 
you look out ,vhat you are doing?" A. No, sir. 

Q. You are sure, of course, that you didn't touch 
the leader? A. Yes, sir. · 

Q. And you didn't see anybody else touch it? A. 
No, sir. 

Q. And you are sure you were never on that job 
before? A. Yes, sir. 

Mr. Gurtn1an: All right. That is all. 

Mr. Gurtman: If your Honor please, may 
I at thfa tin1e state that, with the evidence in 
fo1· Mr. Gurtman, the first time they were 
there his 1nen were there for five 1ninutes? 

Mr. Rinzler: You are not arguing the case 
now, are you? 

Mr. Gurtman: I am pressing a motion to 
non-suit at this time on Mr. Gurtman's case. 

':rhe Court : Are you through? 
Mr. Gurtman: Yes, we rest our case as 

f a1· ,as Gurt1nan is concerned. 
':I.1he Court : If there is no more evidence 

to go in you may ask for a direction, not 
for a non-suit. 

Mr. Gurtman: I want to distinguish these 
cases, I want to put Mr. Leavitt on the stand 
for his own benefit. I am representing him 
just because he was not represented. I-Ie 
has asked 1ne, of course, for an adjournment 
as far as his case goes. 
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The Court: Let us look at the thing right 
square in the face. I-Iere is the young lady 
coming down the street, where she had a 
right to be. That is agreed upon. 

Mr. Gurtman: Yes. 
T_he Court : This building was under re-

pairs. Suddenly a piece of pipe fell and 
struck her on the shoulder, causing these in-
juries. The L. & G. Building Company ad-
mit that they had the contract to repair 
this building. They noticed the leaky pipe 
and called up this Mr. Gurtman, and he sent 
his men up there to fix it. And the testi-
mony of the man is that while he was erect-
ing this ladder to reach the pipe, the pipe 
fell. 

Now I don't know whether his 1n0Ye1nents 
with that ladder caused the pipe to loosen. 
I-Iowever, this thing you have to take in-
to consideration, and that is that the L. & 
G. Building Com·pany were the contractors, 
and that the L. & G. Building Con1pany call-
ed up Mr. Gurtman and asked hi1n to repair 
this pipe. Those ar•e the facts as brought 
out. 

Mr. G urtman : Yes, sir. 
The Court: Now rthen, the question of 

agency arises, as to how fiar on the question 
of agency w•e can go. Was Gurtman work-
ing for the L. & G. Building Company or 
was the L. & G. Building Company responsi-
ble? 

Mr. Gurtman: True; but let us assume 
for a moment, if your Honor please,-

The Court: I know Judge Newman in a 
similar case said that somebody was negli-
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gent, and the Supre1ne Court reversed him 
because they said he had no right to say 
that, and the Court of Errors and Appeals 
sustained him, and said he had a right to 
say that. So that is the law. Somebody in 
this case is negligent, and t'hat we can safe-
ly say now, in accordance with that decision. 

Mr. Gurtn1an: Do I understand, then, if 
your Honor please, taking the actual facts, 
presuming, for a n101nent, that Mr. Gurtman 
is an independent agent, that man comes 
on the job. I-le never had anything tio do 
with the leader-

The Court: If you will just listen a mo-
ment. The jury in that case held them 
jointly liable for the injuries sustained. It 
was a trolley and jitney bus that came to-
gether, ·and this woman that was injured was 
a passenger in the bus. It was the contac t 
het\veen the jitney bus and the trolley car. 
She had nothing to do with it, was perfectl y 
innocent, like this young girl is. 

Mr. Gurtn1an: That is a distinction. That 
fa on the theory of res ipsa loqititor, if I can 
speak a little Latin. 

The Court: Now this young girl is walk-
ing along .the streets. The owners of the 
building had nothing to do with it. 'fhey 
gaYe out the contract, and the contractor or 
the general contractor then turns around 
and engages Gurtman, and Gurtn1an says, 
"I don't know anything about it. I sent my 
men up there." Theref 01.,,e those men were 
working for Gurtman. 

Mr. Gurtman: Surely. But what do they 
do, if your Honor please? 
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The Court: Are we going to say whether 
it was Gurtmans' men or whether it was the 
L. & G. Building Company's men that cause 
the injury, or are we going t ·o say ,that it was 
between them? 

Mr. Gurtman: May I be per1nitted to s1ay 
this? 

The Court: Go ahead. That is, the way it 
occurs to me. 

Mr. Gurtman: Yes, but we have .to take 
the evidence here. I am given a job to do 
some work on the building next door. I 
get there, or my men get there. They put 
up a ladder five feet away fro111 a piece of 
pipe. The evidence is uncontradicted that 
no man in the employ of Mr. Gurtinan touch-
ed that pipe, ever had anything to do with 
it bef.ore, neither he nor anyone in his , em-
ploy. The ladder did not touch it. I-le did 
not t•ouch it. The pipe falls. Well, are we 
to have the burden cast upon us? 

The Oour·t: Do you think somebody 
should be held? 

lVIr. Gurtn1an: But, if your Honor please, 
we are not to be placed in the position that 
we have to look for someone to be liable. 
The law books are full of oases where people 
have been kiUed, ,and no negligence sho,vn. 
Mr. Gurtinan never touched that pipe. No 
man in his employ ever touched that pipe, 
had nothing to do with hanging the pipe 
there. We 1nust have s01ne evidence of negli-
gence upon which to be bla1ned for liability. 
How can we ask Mr. Gurtinan or anybody 
else to be liable beoause we feel sorry? On 
what ground will we base that decis ,ion? 
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The Court: But that is not going to do 
this gir 1 any good. 

Mr. Gurtman: Negligence is what they 
have to prove here. In what act has Mr. 
Gurtman been negligent? 

The Court : The Court is the sole judge of 
the negljgence, the question of fact. 

Mr. Gurtman: I merely ask you this. On 
·what act or lack of act on the part of Mr. 
Gurtman or his employees can negligence be 
based upon? 

The Court : He said Gurtman was called 
up, and he sent his men the1·e, and when 
they ·we1·e aheady thei·e they we1·e erecting 
the ladder, and t.he leader fell. 

~fr. Gurtman: ·what did they do? 
'rhe Court: That is what I want to kno-w. 

·what did they do? 
1fr. Gm·trnan: "\Vell, the plaintiff must 

proYe it. 
The Court : "\Vell, he did proYe it to my 

satisfaction, and I think they both should be 
held. 

~fr. Gul'tman: I want to make myself 
elem·, fo1· the purpose of the reco1·d. 

The Com-t: Yes. You haYe it all on the 
1·ecord. 

~fr. Gur.tman: I have not got it yet, and 
I woulJ like to get it on at this time. 

'l'he Court: All of it. 
:Wfr. Gurtman: There is not one iota of 

evidence on the part of the plaintiff that 
Max Gui-tman or his employees did anything 
or neglected to do anything upon which lia-
bility - can be based. The1·e is not an iota 
of evidence on the part of the plaintiff that 
any man in Gurtman's employ was seen to 
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touch the pipe at any time; did not put it 
there; had nothing to do with it; got there, 
and, at most, were ther,e :five minutes. And 
even then there is not any testimony that 
they touched it. 

Now u.pon what ground does your Honor 
state any act of negligence or lack of act? _10 
What did they neglect to do upon which you 
are basing the determination of liability? 

The Court : It is, between the two of them. 
Mr. Gurtman: I ask for an exception at 

this time. 
The Court : You may have an exception. 

I think the young lady is ,entitled to dam-
ages. 

Mr. Gurtman: Just a moment. I ,,~ant to 
ask Mr. Leavitt to take the stand. 20 

The Court: You haYe some more testi-
mony? 

Mr. Gurtman: I have to show that this 
man is represented and asked fo1· an ad-
journment. 

Mr. Leavitt: I did not have no lawyer. 
The Court: Do you want to take the 

stand? 
Mr. Gurtman: He ·wants an adjourn- 80 

ment, as a matter of fact. 
The Court: I will not g'iYe any adjourn-

ment no,v. ( To Mr. Leavitt) You ha Ye 
been sworn. Take the , tand. 

40 
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SIDNEY LEA VITT, called as, a witness on be-
•half of the defendants, having been previou sly 
sworn, testifies as follows : 

DnrncT-EXAMIN A'.rION BY MR. G URTMAN: 

Q. Mr. Leavitt, do you know who put that piece 
of leader whei-e it was? A. Well, I called up Gurt -
man about it. 

Q. No, no; the piece of leader that fell down, 
who put it there? A. That piece of leader, I don't 
know. 

Q. You don't know who put it there? A. No. I 
know it was an old leader there on •the wall, and 
the leap.er was leaking; and I called up Gurtm an, · 
he shall take care of it; and I was not there when 
he did take care of it. 

Q. Did he ever do any leader work before th at 
day? A. Before that day? 

Q. On that job? A. On that job? No. 
Q. Mr. Leavitt, was that leader fastened again st 

that wall in a secure 1nanner? 

Mr. Rinzler: I object. He said before he 
had not examined it, your Honor. 

Mr. Gurtman: I an1 permitted to a·sk tha t 
que stion. 

A. That leader was by the wall. 
Q. vVas it securely fastened to the wall? A. 

Well, I don't know it. I look!ed at it from the side-
walk, and the only thing what I find out about the 
leader, the wiater was running on the brick wall, 
and I called up Gur :tman, he shall take care of it. 

Q. When you called Gurtman up did you call 
him because you were afraid the leader would' fall 
or because the water would leak? A. The water 
was leaking. 
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Q. Into t he new building? A. Yes, sir. 
Q. Did any one cmnplain to you that that ,leader 

was in a dang,erous condition? A. No. 
Q. As far ::ts you know, was- it fastened securely 

against th e wall? 

Mr. Rinzler: He said he doesn't know. 
Mr. Gurtman: If your I-Ionor please, I 

want to ask my ques,tion. 
The Court : Let him do so. 

Q. As far as you know was that secure against 
the wall? A. If it was s-ecure against the wall? 

Q. Str ong against the wall; nailed against it? 
A. Plea se, I don 't know. I couldn't tell you. The 
wiay it was leaking on it, that is what I found out; 
the wate r was running off it. 

Q. Mr. Leavitt, before you called Mr. Gurtn1an, I 
a:sk you again, did he ever have anything to do with 
that piece of leader, as far as you know of, before 
that fell down, before July 8th? A. Please, I don 't 
know. I called him. 

Q. Did you ever call hiln before? A. Before, no. 

Mr. Gurtmian: That is, all, and I rest. 
I repeat n1y 1notion, that there is no evi-

dence whrutsoever to hold either party. 
The Court : Now you did not prove any 

damages as to the doctor. Do you want to 
waive that? 

J\tlr. Rinzler: I suppose we can agree it 
would probably be about $35, your Honor. 

Mr. Gur.tinan: I-low much? 
Mr. Rinzler: About $35. It covered three 

weeks of treatment. 
Mr. Gurtman: You mean to say we stood 

here all day for $35? 
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Verdict. 
Mr. Rinzl-er: No, the doctor. 
Mr. Gurtman: No, we don't agree. We 

want the doctor here. I am very much in-
terested in having the doctor here. 

The Court : If you want me to decide it I 
will decide it without ·the doctor. 

Mr. Rinzler : All right, your Honor. 
Mr. Gurtman: I request that the Court's 

decision be withheld pending the testimony 
of the doctor. 

11he Couf~t: I will decide it without the 
testilnony of the doctor. 

Mr. Gurtinan: I take an exception ,to the 
Cou~t's ruling. 

The Court: I think there should be a joint 
verdict entered against the defendants ,, L. 

20 & G. Building Company and Max Gurrtman, 
for the sum of $350. 

80 

Mr. Gurtman: Your Honor will note an 
exception on both motions .to direct a ver-
dict in favor of the defendants. 
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JonN SUDOL) and JOHN ,SUDOL) 
Indiv idually, 

Plaintiffs- Respond en ts, 
vs.. 

MAX GURTMAN and IDA GURT-
1\IAN) ( first na1ne fie ti tious, be-
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turn and 
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BRIEF FOR PLAINTIFFS-RESPONDENTS. 

Statement of Facts. 

This action was brought by Stella Sudol, by her · 
father, John Sudol, as her next friend, against all 
of the above de.fendamts.. The case was , tried in the 
Pas ·saic District Court before the Judge, sitting 
without a ju1·y. 

The action arose out ;Of the injuries which Stella 
.Sudol .sustained while she w.as walking on the 
Ride·w,alk, passing the building owned by def end-
an ts, Ed,Yard Krones and Benjamin Krones, when 
Rnddenly and without warning, s.0111e object fell 
:from the building, S'truck her right shoulder and 
knocked her down rendering her unconscious. 

The building was at the time undergoing certain 
,coni-;truction alterations. which were in char:ge of 
the appe llants, L. & G. Building ,Company and Max 
Gurtman . The object which struck Stella Sudol 
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;was a leader pipe about six feet long. It fell from 
the "'~all of the bulding where two of appellan ts' 
employees in char,ge of the construction work were 
working. The leader pipe which injured the pl ain -
tiff had been temporarily placed against the build-
ing 1by these woriking1ne11, and was so insecur ely 
placed that it becain.e detached and fell fr'om the 
first story of the building. 

Inasn1uch as the owners had nothing to do with 
the leader pipe, or its placen1ent .against the build-
ing, or with any other of the construction wod {, 
.and inasmuch a.s the leader pipe had been pla ·ced 
there .by the workingmen of the · co-defendan ts, 
and it, as ·well as the whole alteration job, was then 
exclusively in charge of and -µnder the control of 
the co-defendants (appellants) and its , working-
.men, there was a nonsJUit ,granted in favor of the 
owners, but a judgm1ent was entered in favor of 
.Stella .Sudol, the injured ,plaintiff, against the L. 
& G. Building •CQmpany and Max Gurtn1an, for 
Three Hundred and Fifty ( $350.00) Dollars. 

':l"'he attending physician who treated Stell a 
Sudol did not appear at the trial with the result 
that there was no proof of the loss of her father , 
.. John Sudol. His claim for dan1ages was, there-
fore, waived, .and his ,action abandoned. 

The defendants appealed fro1n this judgment to 
the Supreme Court where the judgment was , affirm -
ed. They now appeal from the jud,gn1ent affirming 
the lower Court. 
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POINT I. 

The trial judge properly refused to nonsuit the 
plaintiffs at the dose of the case. 

At the close of plaintiffs' cas1e, there was evi-
dence before the Judge establishing the follow-
ing facts : Defendants, Kr:0nes 1 Brothers, . owners 
of some }and on 1\1:.adison .Street, Pas.sa1c, New 
.Jersey, engaged defendant, L. & G. Buildin~ Con1-
pany, to cons ,truct a new building o~ Lex1nigton 
Axenue, and, like,vis ,~, to n1ake -certain_ Si~bstan-
tial const ruction alterations on the building ad-
joining the s,a.me to the rear, fronting at No. 20 
Madiso n Street, Passaic, New Jersey ( Case, P· 
:27, Ls. 30-45, and Case, p. 28, ls. 1-12; the L. & 
G. Buil ding tCom,pany was ,given a contract for 
the ,corn:;truction work on both buildings ,; the work 
,nts star ted a bout June 10th, and was finished 
1a,hout two months later; there were old leaders on 
th e p1·operty (Case, p. 28, ls. 30-40; the owners 
left all of the work to the "L. & G." (Case, P· 29, 
top) ; the o"rners had no jurisdiction over the 
men employed by the L. & G., and did not have 
''any say as to what 111en .should be engaged to do 
thiF; sort of worik"; the owners gave out the 
''whole, general contract to the L. & G. Building 
(

1 ompan )_,.; "and as, far as you ( the owne~s) 
were concerned you were throu1gh until the buil~-
ing was deliYered to you con1pleted? A. That is 
l'ight" (Case, p. 29, ls. 10-25). 

'rhe plaintiffs produced a.s their witness, one, 
Ridney LeaYitt, an officer of the L. & G. Building 
Company, which wa.s in charge of the construc-
tion work on both b,uildings (Case, p. 29, ls. 35-
40; and Ca.se, p. 30, ls. 1-12). · His testin1ony es-
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ta blished that the wo1'"k ·was co111menced in Jun e 
,,,.as continued until about the 111iddle of Augu st' 
when the job was finished; he called ilp def end: 
ant) JJ!l ax Gwrtrnari) and instruct ,ed him uo do the 
lea~e1' wo1rk on the u old building)) ( in front of 
w_luch the aocident happened) ; Max Gi1;rtman) and 
h~s men) removed the old leader from one corn er 
of the building to the next ( Ca.se, p. 30, ls. 22-40, 
and Case, p. 31, ls . 1-10) ; "and he ( .1.l! ax Gurt -
ma-n) wa.s removing the leamer from one corn,e,r 
;o th~ other? A. Yes, -on the same corner." "Q. 
That is what you hired him for? A. I did)) ( Case 
p. 31, ls. 5-40). ' 

Leavitt called up Gurtmcln and instructed him 
to ucharige fr-om the leader that came straigh t 
<!own to the leader that was substituted in th e 
front of the new bi1;ilding)\· he had to ucut awa y 
t~ie old leade1·)) ). the old leader had a leaJ;, in th e 
sule · the1·e 'U-as Cii J l · ·t l 1 ) io e in i ) anr, tie icater us ed 
to nm ~11 the 1Dall ). and he called him up to tc1;ke 
ccf1'e of it ( Case p. 32, ls. 20 -40; and p. 33, ls. 1-12). 

On cross examination) he said that he ((called 
J11'. Gurtman to take that leader off and put a 
pe1'ma1ie 11t leade ,r ou, becai1;se it icas leaking '\ · 
~hat lead~r ,n1~ an old one (Case, p. 34, ls. 30-40) ; 

e (Leavitt) did none of the leader w01·k himself; 
he called Gi1;1·tma11 up and directed him uto tak e 

f . )) ca1·e 0 . 'l-t ( Case, p. 35, ls . 12-25). 
Plaintiff, Stella Sudol, testified that on Ju]Y 

~th,_ 19~G, she was walking on t-he f.lidewalk, pa~-~-
ing in front of the building #220 Madis -on Street , 
Passai-c; and as sihe walked 'by the building with 
he·r 1nother on· f th . , e o ' e workrn en was : going up 
a ladder that "\-Yas: leaning against the front wall 
of the building, and another workman was down 
on the ,s-ide""\\,.alk near the ladder; "I don't know 
,Yhat happened after that, because something 
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dropped , and I don't know-,vhen I come t,o I 
saw t•hat there was a leader pipe there ( Case, pp. 
J3 and 14) ; she did not know that anything wa :s 
falling until she w~s hit; it struck her right 
shoulder, knocked her down and made her un-
con~dous for about five minutes ( Oa-se, p. 15 and 
top p. 16) ; when ,she regained consciousness- she 
~aw the leader pipe right by her; it was, about six 
feet long, and there was nothing lying around or 
near her at the tirn e ( Cas:e, p. 16 top, Case p. 17) ; 
when she regained cons0iousness, -she observed 
that one of the two fellows was going up the 
ladder, and another feUow down the liadder said 
to the former, "Why don't you look what you are 
doing·", and one of the workmen on the roof of 
the building s-aid, "I thught that leader was 
banged from the wall" ( Case, p. 17 ls. 20-40) ; one 
of the men that spoke had picked her up after 
s.he had fallen; he said .he was working there for 
Max Gurtman; one of the fellows • working there 
''wa~ jus t about to go on the roof then"; the one 
that was down on the sidewalk sc1;id that he wcis 
wo1·ki'llg for .1l-1ax Gurtman)· he gave her Max 
Giwtma n's address ( Case, p. 18, 1-s. 1-28) ; there 
,,rns a little boy there 1cho) it dev eloped) was Gurt-
ma n's son)· he said to her: ((Here is -my fathe1,.)s 
CHl<lress))) and he gave her his father)s card)·· he 
gare he1· the name) Ma -x Gurtman ( Case, p . 18, ls . 
22-40 ; and Case p. 19, ls . 1-12). 

On cro ss-examination, she said th::it "-they were 
fixing the roof. I don't know ,vhat work because 
I was not looking up there. When I walk I don't 
look what they are doing up on top of the roof; 
I look where I walk. So I was : walking down, and 
sudde nl y'' - ( Case, p. 20, bottom, and Cas.e p. 21, 
top) ; the roof was about one story high; there 
were two f ello,v ·s· 1Yorkin g on it ; she wa •s, about 
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three or four feet away fr01n the ladder; she did 
not notice anything peculiar going on as she 
walked along; sihe saw the 1nen working but paid 
no attention, and the first thing _ she knew she was. 
struck ( Case, p . 21, ls. 1-32) . 

On re-direct examination, she said that one of 
the wo,r lnnen told her "that if there is anything 
wrong, 'if there is anything the matter,' he said, 
'here is the name of Max Gurtman', and he said 
'Let him know about i·t'. So rn.y father called up, 
and he didn't know anything about it then " ; 
that the working1nan who was on the top of the 
roof ,va ,s standing with one foot on the roof and 
one foot on the ladder ( Case, p. 16, ls . 20-50) ; th at 
her father called Mr. Gurtman on the telephon e 
after the accident (Case, p. 26, ls. 1-12). 

Plaintiff's mother, Sophia Sudol, testified tha t 
she was walking with her daughter when the pipe 
fell and hit her daughter in the right shoulder ; 
the latter fell and fainted; s'he did not see the 
leader falling but sa,v it strike her daughter 
( Case, p. 40, ls. 22-40) ; there ,Yas a man up on th e 
roof and one down when the pipe fell on her 
daughter; ·she saw the pipe on top of her daughter ; 
she does not know what ca used the pipe to fall ; 
:;;he "don't know w'hat caused 1it. There was one 
n1an standing down and one on the 1·oof and that 

' iR all I saw"; she does not know "what the man 
was doing, but ,all I know is that the man wa s 
up there"; she does not lmow what either of th e 
men \vere doing ( Case, p. 41, ls. 10-33) ; •the man 
that stood on the sidewalk near the ladder picked 
her up, took a card and told 'her to go to the 
doctor ( Case, p. 42, ls. 1-22). The Court then 
asked, "Has she got the card", Counsel then re-
plied, "We admit the workman gave the addres s 
of his employer)) ( Case, p. 42, ls. 20-22). 

John Sudol, the father, testified that he did not 
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see the accident; when his daughter wa ·s brought 
home he called the doctor, and later called up 
the defen dant, Mr. Gurtinan, who told hin1 that 
he did not know anything about the wccident as 
yet, but that he would · talk · to his workingmen and 
find out, and then he would call Mr. Sudol back; 
Defendan t Gurtman did call Mr. Sudol back on 
the telephone cind told him to take good care of 
his daught er) to get a doctor to take good care of 
he1· and whate ver there will be due he would pay). 

) . 
he also t old Mr. ·Sudol •that he had -s•poken to his 
working men, and that the latter told hin1 that they 
know all about the accident, they knew all that 
happene d (Case, p. 36, ls. 10-40); and Case, p. 37, 
ls. 1-20) ; that Gurtman told him that it was his 
(meanin g Gurtman)s) faultj that he carried in -
S'l(;rcmce and woulll pay for 10hatever is necessary 
( Case, p. 31, ls,. 10-21). 

It is elementary that in ·passing on a n1otion . for 
a norn;;ui t, the trial judge is required to take as 
true all of the evidence which ·supports the plain-
tiff'R Yiew. 

Littmcin YS. Slack (Err. & App.), 5 A. R. 
139; 

J(erner vs. Zerr) ( Err. & App.), 135 Atl. 
866 ( not offi.cia Uy reported) . 

The t rial judge was, therefore, warranted in 
finding that the owners ·had no charge, .supervi-
,·ion or control of the build!ing at the time of the 
acciden t; that the L. (t G. Building Compariy) Max 
Giwtman and the latter)s subordvnates had ex-
clusive charge and control of the alteration and 
construction work on the old as well as the new 
buildin g j that they had removed the six foot leader 
pipe f1·om one corn er of the old building to a·nother 
conier th ereof· that w hile the men were wo1·kiny 

. ) 
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on th e building this leader pipe s1,1;dden ly and 
wi thout w arning became detached and loosened 
f rom the bit-ilding) and fell striking the plai ntiff)· 
plaintiff didr not know that any object was falling 
until she was struck by the leader pipe ; her 
mother, who was with her, did not know tha t any-
thing was falling until she saw the pipe upon her 
daughter; they were unable to explain what caus -
ed the pipe to fall, or the pipe to become det ached 
from the building and fall. 

In that situation, there ,vas evidence from which 
an inference of negligence could be clearly d rawn 
whrich required the defendant, the L. & G. Bu ild-
ing Company and Max Gurtman, who were in the 
exclusive charge and control of the building, and 
the alteration work that was ' going on, and who 
had removed the leader pipe fron1 one corne r of 
the building and placed it on another part of the 
build 1ing to offer explanatory evidence. It be-
ca1ne ne cessary for the defendants to rebut the 
presu1nption of negligence in order to ex:,culpate 
t hems elves from l1iability. · 

It is an unusual happening for a leader pipe to 
become detached and loosened fron1 a buildin g. 
It must be borne in mind that the leader pipe had 
just recently been ren1oved from one part of th e 
building to another by the defendants and th eir 
workingmen ,vho ,vere doing the constructio n 
work. 

Such evidence justified the triial judge in con-
cluding from the evidence that the leader pipe was 
so insecurely or negligently placed against th e 
building that as a pro :xiimate result ,vhereof it be-
cam,e detached and fell. 

As was said by the Supreme Court in Jl!lacken-
zie vs. Oakley ) 94 N. J. Law 66: 
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"The situation presented is within the 
rule appHcable to an accident, which sllld-
denly and for no app~rent c~use happens, 
and yet from the very fact of its occurre1:ce 
an abnormal situation is: presented which 
bespea ks negligence {~ -r.- {}, under · the rule 
of res ipsa loquititr) whic~ callsi upon the 
defendant for an explanation to exculpate 
herse lf fr01n t he legal inference or presun1p-
tion of negligence arising therefrom." ( Cit-
ing cases from this court) . 

In Sheri dan vs. Poley) 58 N. J. L. 230, the syna-
bus read,s, : "Where one engaged in laying a sewer 
in a bui lding is injured by a falling brick, in the 
abRence of explanation by the contractor doing the 
br1ick work, it will be presumed that it occurred 
from ,,rant of reasonable care on his part, and he 
is, liable for t he injuries received." 

In that •cas:e, Chief Justice Gummere, who wrot ,e 
the opin ion, said : 

"'Phe facts in the present case bring it 
within the appl 1ication of this princ~ple 
( meaning res ipsa loquitur) . The bricks 
were in the custody of the defendant' ·s se~·-
vant s at the time when this one fell, and it 
was their d,uty to so handle them a~ not to 
endanger others, who were engaged ~n ot~er 
work upon the same pre1nises 1. This brick 
could not have fallen of itself, and the fact 
that it fell in the absence of explanation by 
the defend~nt, raiS'es a presumptio~ of ne_g-
ligence. If th ere a1·e any facts i1~consis-
tent with negligence) it is for the defendan ,t 
to prove them.) ) ( Italics ours) . 

App lying the rule which was settled in Sheridari 
vs. Fo ley) sup ra, we say that the defendants were 
in exclusive charge and control of the leader plipe; 
they •caused it to be removed from one part of the 
buildin g and at tached it to another; it wa,s, the 



10 

duty of the defendants and their servants to so 
handle the leader pipe and to .so securely att ach it 
to the building, as not to endanger person s: wh~ 
were lawfully walking by the building on the side-
walk. This leader pipe could not have falle n of 
itself, and the fact that it fell, in . the absen ce of 
explanation by the defendants, raises a pre su mp-
tion of negligence. So that if there are any facts 
incons 1istent with negligence, it is for the def end-
an ts to prove then1. 

Sheridan vs. Foley) si1;pra) ,vas recently again 
followed and a·pproved by this Court in Crawf onl 
vs. American StoVfles Co.) 5 Misc. (No. 15) page 
413, where plaintiff entered defendanat's gro cery 
store, and while standing in front of the coun ter 
,Yas injured by some falling cans of pickles wh ich 
had been piled on the counter to a height of nearly 
three feet. According to the plaintiff's testim on>· 
the cans, which ,vere piled in pyramid fashi on, 
tumbled over on her, one or 1nore of them striki ng 
her on the head and severely injuring her. A mo-
tion for a non suit was made and based on the con-
tention that there was no evidence to establish the 
defendant 's negligence. - Against this it was con-
tended that the rule of res ipsa loqu ·itur app] ies. 
'l'his court said: 

"We incline to think that it does. It is 
difficult to see a distinction in principle be-
tween a pile of cans falling over from fl 
counter and a brick falling fro111 the scaf-
fold of a building. Sheridan v. Foley) 58 
N. J. L. 230 .. Both being under • the cont rol 
of the defendant, placed there by it, the fa ct 
of a fall might justify a finding of neo·lect . b 
1n properly securing it." 

The opinion of the Supreme Court in the case 
at bar is: reported in 5 N. J. Misc. 92f). The trfal 
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judge was in duty bound to deny the n1otion for 
a nonsu it. 

Moreover, counsel, who represented both appel-
lants, made a motion for a nonsu 1it only on behalf 
of defendant, Gurtman. He 111ade no n1otion for 
a nonsuit orr behalf of the defendant, L. & G. 
Buil ding Company. 

POINT I I. 

The trial judge did not err "in not directing 
a verdict in favor of defendants-appellants". 

r:rhe trial judge sat without a jury. In that sit-
uation, the trial judge had no one to who111 to 
direct the entering of a verdict. 

Moreover, if there were a jury sitting, the trial 
judge would be duty bound in law to subn1it the 
cm,e t o the jury because the case clearly presented 
a question of fact. 

r:rh e question arises whether or not at the close 
of the case defendants' explanation, if any, was 
sufficiently exculpatory to rebut the legal inference 
01· pres un1ption of negligence. That constituted a 
quest ion of fact for the trial judge, acting as a 
jury, to determine, and not a 111iatter of law, and 
hnYing entered judgment for the plaintiff the legal 
infere nce results that the explanation offered was 
not suff1iCient to exculpate the defendants fro1n lia-
bility or to rebut the presumption of negligence. 

111ackenzie vs. Oakley) supra. 

Defendant, lVIax Gurtinan, ,admitted that he re-
ceived an order from Mr. Leavitt, an officer of the 
defendant, L. & G. Building Com ,pany, to do cer-
tai n work on the Krones Building, whereupon he 
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sent some of his m•en to do the work ( Case, p. 46, 
bottom, and p. 4 7, top)). he did tlie leader work on 
the new building ctnd riemoved the leader from one 
part of the old bitilding a,nd pla .c.ed it elisewherc 
on the building (Case, p. 49, ls. 22-40) ; that at the 
tim ,e of the accident his son, who was at the prop-
erty, said to the plaintiff, "My father is doing 
the work here," and gave the plaintiff his ( de-
fendant ' s) card; he had two men w,orking there 
at the time plaintiff was injitred (,Case, p. 49, bot-
tom, and Case, p. 50, ls. 1-25); that he sent them 
ther,e tJ,o do the leader work for hirn ( Case, ,p. 51, 
lis. 1-15) ; his two Ll'.nen who were working on the 
job told him about the accident; that the L. & G. 
Building Company "probably did" leader work 
on the building (1Case, p. 51, bottom) ; he was then 
as1ked, "Q. So that you and the L. & G. Buildi ng 
Company did the leader ·work there; is that 
right?"; the defendant was asked substantially the 
:,an1e ques ition again, 1but each tin1e he dodged and 
evaded the question ( Case, p. 51. ls. 1-20; and 
finally persiisted in explaining the situation in his 
m,-n ·way, and in doing so said that the L. & G. 
,vas ·putting up the new building-"there wa s a 
three ~tory building, right, on the corner, and they 
had to put a one-story affair right adjoining the 
three story building. Before they could put up 
that wall they had to remove that leader, they had 
to remove on,e fioor of leader. In the meantim e, 
when they went up with that wall, all that wate r 
from the main building, fro rm the three-sto ry 
building, began pouring into this here buildin g, 
to that one story affair. Therefore I presum e 
they had s,ome of their men there to ta1oe a pi;,ece 
of leader and just stick it ,on there while it was 
raining) so as to keep the water r~ning out from 
the bui-ldi11g. Then they called me up and told me 

13 

to go up ther<•e ctncl make a permanent c,onnectrUon 
from this leader) so that the water would niot go 
in there. And tha.t is when I sent my men d,own. 
That is the ,vhole story. The Court: That was 
f1·om the L. & G. Building? rrhe Witness: From 
the L . & G. Building Company)) (Case, p. 52, 
ls. 18-40), "Q. Thi ,s pieoe of le1ader that is spok ,en of 
here, this temporary conn,ection? A. Yes)) ( Oase, 
p. 53, top) . 

Elias Kovaik, a witnes 1s produced on behalf of 
the defendant, testified that he works for defend-
ant, Max Gurtman, and had been in his employ 
for four years as a sheet n1etal worker (Oase, p. 
53, botto m); he was sent to work on the Mad1son 
Rtreet job; one of the m•echanics was with hiln 
(Case, p. 54 top) ; while he was on the ladder 
which was leaning against the building, the leader 
fell ,and s1tru0k the plaintiff (iCa.s.e, p. 54, ls. 1-15). 

vVhen a~ked by the court to explain how the 
leader struck her, the witness said: 

"Well, it was- up there, leaning up agaiTust 
the ,building, with only a piece ·of wood un-
clern,ea,th to hold it up)' ( Case, p. 54, ls. 20-
25). 

He said that the ladder had not touched the 
leader ,at a 11 ( Case, p. 54, bott0111, and Case, p. 55, 
top). 

Sidney Leavitt, an officer of the L. & G. Building 
rompany , who had already tes 1tified as- pl:a.intiffs' 
witness, ,vas , called as a witness for the defend-
ants. I-Ie was asked: "Do you know who put that 
piece of leader where it was? A. Well) I called 
up Gurtman about it. Q. You don't know who put 
it there ? A. No, I know it was an old leader there 
on the wall, and the leader was leaking; and I 
calierl it,p Giirtman) he shall take car.e of it). and 
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I was no 1t th .ere when he did take care of it. Q. 
Did he ever do any leader work before tha t day? 
A. Before that day? Q. On that job? A. On that 
job? A. No" (Case, p. 64, ls. 10-21). 

So that the leader 11nust have been changed fr.om 
one corner of the building and placed upon an other 
portion of the building on the same day of th e ac-
cident. 

Defendants' explanation, if we n1ay call it such, 
thowgh we question that it can be consider ed an 
explanation, was not exculpatory. On the con-
trary, there was evidence of defendants' liabi lity . 
When defendants' witness was asked to "•explain 
that now, how it struck her", he answered, "Well) 
it was up there) Zec1;ning up ag.ainst the buil ding, 
with only a- pi iec:e of wood underneath to hol d it 
up))). and alt _hough the leader pipe had just been 
removed 'fr.om a corner of the building and pl aced 
upon another part thereof, it fell fron1 the build-
ing although it was not touched by the ladde r, or 
anything else. 

POINT I I I. 

The case abounds with evidence from which 
negligence can be reasonably inferred. 

This is in answer to defendants ' clain1 tha t the 
case is devoid .of such evidence. 

We consider that our recitation of the facts 
established by the evidence manifestly shows th is 
charge to be untenable. 
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CONCLUSION. 

For the foregoing _ reasons, we respectfully sub-
mit that no harmful or reversible erroi" is s~ow_n, 
and that the judgment entered in the Passaic Dis-
trict Court should be affirmed. 

Respectfully submitted, 

FEDER & RINZLER, 
Attorneys of Plaintiffs '-Respondents. 

FEDER & RI N ZLERJ 

Of Counsel. 
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STELLA SUDOL) by her next friend, 
JOHN SUDOL) and JOHN ,SUDOL) 
Individually, 

Plaintiffs-Respondents, 
vs. 

In Tort. 

MAX GURTMAN and IDA 'GURT- On Appeal 
MAN) (first nan1e fictitious, be- from Su-preme Court. 
ing unkinown) EDWARD KRONES. 
BENJAMIN KRONES and L. & 
G. BUILDING COMPANY) 

Def end an ts-Appellants. 

BRIEF OF DEFENDANTS-APPELLANTS. 

The case was tried by the Passaic Dis ,trict Court 
without a jury and judgment was rendered for the 
p1aintiff iniant for $350.00 against the defendants, 
Max Gurtman and L. & ,G. Building Company. 

The testimony of the case, as sumn1arized by the 
Supreme Court, in its per civriam opinion, follmvs: 
( the portion in italics being the testim ,ony of the 
clef endan t) : 

"The a.ction wa,s brought to recover for 
personal injuries sustained by a fifteen ~ear 
old girl in being struck by a leader ,vhich 
fell from ,a building as she was walking on 
the sidewalk. The building fron1 which the 
leader fell was a one story structure adja-
cent to a three story building, and was be-
ing erected by L. & G. Building C0111pany, 
as general contractors. The building com-
pany engaged the defendant, Gurt111an, as 



2 

~heet llnet,al sub -contractor to repair or re-
place the leader. The latter sent two wod;-
men to perform the work) one of whom tes-
tifi,ed thcit within five minutes aft1er they ar-
rived at the building -they unloaded the 
the truck) plaoed a ladder to the roof of the 
on,e story annex) five or six f,e.et aioiay friom-
the leader) wher,eupon the witness staritied 
to ascend the ladder when the leader fell 
a,nd struck the plai ·ntiff. He also . testified 
Jhat the leader had b,een leaning against the 
building iuith only a piece of woiod under-
'nea,th to suppor .t it. The defendant Gurt-
man who did not witness the accident tiesti-
fied that tlv,e leader on the three story build-
ing wais in part remo ·v,ed as the work pro-
gress ·ed on the new building) and that a piece 
of the leader wa.s tempo1f'arrily pl(]Joed against 
the new building) presumably by workmen 
of L. c~ G. Building Ciompany in ovrder to car-
ry rain from the walls of the new building. 
The plaintiff's -evidence was that at the time 
of the accident, worlnnen on the sidewalk 
called to a worlmnan on the ladder, "Why 
don't you look out what you are doing? " 
( this was denied by defendant's witnesses-). 
A wo:r~lnnan on the sidewalk picked the gir 1 
up and ,gave her the address of the defendant 
Gurtn1an. ( The address was given by a 
boy, :M:r. Gurtman's son who was on his way 
from school r. 19 1. 7 to ·10). The plain-
tiff's father tes 1ti:fied that he called Gurtman 
on ,the phone and was infor1ned by him that 
he ,v.ould investigate the acddent and report -
bacik; that in compliance with such promise 
Gurtman -called the father and advised him 
to give the child the best 1nedical attention, 
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and that he would pay the bill, and that he 
was insured against accidents. Gurtinan 
denie d ever caJling plainrtiff's father on the 
phone . 

Omitting fro111 the above su1nmary the testi1nony 
presented by the defendants we have merely the 
fact that an accident oocurr.ed. At the close of the 
plaintiff's cas-e counsel for the respective defend-
ants' 1noved for a non -suit. The motion of the de-
fendant owners was granted on the ground that no 
ngency was proved ( Pg. 44, 1. 7 to 18). In connec-
tion -with this determination of the court it muist 
be remembered that the basis of the proof that the 
ownersi had no connection with the work was the 
testimony of one of the owners, Edward Krones 
(Pg. 29, 11. 3 and 4). 

The n1otion for non-suit on behalf of defendant 
Max Gurtman and L. & G. Building Co1npany was 
denied. The basis of the court's denial is set forth 
in the discussion betwe~n court and counsel ( Pg. 
-!4, 45 and 46) . 

At one ,point ( Pg. 4,4, 1. 26) the court statesi that 
the pla intiff's case raised a "presumption"; at 
another point ( P,g. 45, 1. 8) there was "no pres 1u111-
ing negligence"; rather it was "on the prima facie 
case made out by the plaintiff" that the 1notion was 
denied, ( Pg. 45, 11. 9 and 10). ",Surely" says the 
court ( Pg. 45, 1. 24 to 27) "this young gir 1 had a 
right on the street, on the sidewalk. She was where 
Rhe had a right to be ." And answering the propo-
Rition that the contractor and his worikmen had a 
right to be there also and that the accident may 
have come about through no negligence, the court 
Rtated (Pig. 46, 1. 14) "That would not hel:p the 
~·oung -girl who has , been hurt." 

We respectfully submit that at the close of the 

• 
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plaintiff ' s cas e a prima facie case had not been es-
t abli shed and that a non-suit should have been 
granted in favor of all of the defendants. We fur-
the r submit that the granting of the non -sui t in 
fav or of the owners , alone on their own self-serving 
tes timony ,vas erroneous. 

It is ap,piarent that the court, in refusing the n on-
suit of the defendants Gurtlnan and L . & G. Buil d-
ing Company, was basing its decision on the th eory 
that th e happening of the accident raised a "pre-
sumption " of negligence and established "a prima 
.facie case. " Su ch being the case all partie s, de-
fendant -stood upon an equal footing before the 
court to offer exculpatory tes •timony. 

We submit, however, that the facts in thi s case 
did not ·warrant the application .of the theor y of 
1·es ipsa loquitur ). that such was • the theory appli ed 
by the court throughout the case is evident fr om 
the stateinent s of the court above stated and fr om 
th e further colloquy at the close of th e case ( PgR. 
58, 59, GO, (H, 62 and 63). 

The Supre1ne Court , in affirn1ing the action of 
the Di strict Court cites the case of Sheridan vs. 
Foley ( 58 N. J . L. 230). vVe submit that ther e iR 
an obYious distinction between the case cited an d 
the in stant case. 

In Sheridan vs. Foley the facts clearly warr ant 
the appli cation of the rule. The plaintiff, ra plum b-
er mechanic, -vi7as injured when struck by a br ick 
,Yhich fell .fron1 above hi-In where employees o,f the 
defendant, mason contractor, were ,vorking on th e 
building. Chief J .ustice Gum1nere, speaking for 
this Court, point s out that this is one of a cla ss of 
"cases w.here the acciden t is such as, in the ordin -
ary cour se of thing s, would not have ha ,ppened if 
proper ·care had been 11sed." And further, "th e 
hdcks were in the custod y of the defendant 's ser -
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Yants at t he ti1ne when this 1 one fell, and it was 
their duty t o so handle thmn as not to endanger 
others who were engaged in other work upon the 
same prem ises. T.h~s brick cou}d not have fall en 
of itself, and the fa ot that it fell, in the absence o·f 
explanat ion by the defendant, raises a presun1ption 
of negligence. If there are any facts inconsistent 
·with negligence it is for the defenda"nt to prove 
them." 

Two pertinent questions in1n1ediately arise in ap -
plying the instant case to the oase cited. _ 

In ·whom ,va s the custody 01f the leader at the 
time of the accident? Could not a leader fall, in 
the ordinary course of .events and ,barring unusual 
natura l phenomena, without the intervention of 
human ,agency? 

In the Foley case there existed the obvious ne-
cessity t o call upon the defendant to explain away 
the pres umption of negligence; this necessity arose 
from the particular · 1facts. The brick having fallen 
the facts with respect to the cause of its falling 
,,,ere exclu sively in the defendant's keeping (as-
suming that no other witnesses were available) and 
if the defendant was permitted to 1naintain silence 
it would result in apparent injus ,tice to the plain -
tiff. The court in the Foley case did not decide 
that t he falling of the brick was negligence; it 
mel'e1y decided that the falling of the brick called 
for an explanation from the defendant. 

In Levenduslky vs . Empire Rubber M·fg. Co., ( 84 
X. J. L. 698 ) Jus.tice Parker, speaking for this 
court, st r essed the fa,ct that the rule of res ipsa 
loquitur does not relieve the plaintiff fr0111 the ne-
cesi-;ity of proving his case. 

,;He (the plaintiff) " Rays the court, "made no 
pr etense of having Rubrnitted all the evidence that 
he had been able to obtain on ,thiR· point, or that 
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he had been unable to obtain any, but rested on the 
p1·oposition that, no 1natter what he knew or could 
show, the defendant on proof of the occurren ce of 
the accident was bound to explain it a-way. The 
Bahr case is directly to the contrary;" the case 
cited \Vcu:i · one in which the plaintiff was , injur ed 
by the explosion of a vulcanizer on the defendan t's 
premises • ,,:hile he was walking on the high,vay on 
his way to work in the defendant's · plant. 

Lt is evident that a defendant charged with neg-
ligence is not ·to be penalized by plaintiff's unwill-
ingne ss or carelessness in presenting his case. In 
the instant case all the facts surrounding the acci-
dent ,vere in possession of the plaintiff or were 
obtainable by hiin. I-le could have presented pro of 
of the 1nethod of fastening ,to the wall ; the natur e 
of the fracture of the leader after the fall; the con-
dition of the nail or other fastening after the ac-
cident; the leader itself; these and 111any 0ither 
ite1ns of proof were available to him or the inabili-
ty to obtain them should have been explained by 
him. This he fails to do and · rests entirely upon 
the occu1-rence of the accident itself. 

We respectfull'Y •call a1ttention to the fact tha t 
the alleged staten1ent "Why don't you look out 
what you are doing? " whi ch was denied in the de-
fendant's case, provides no 1basis for predicatin g 
negligence. Even if evidential, against who1n is 
it chargeable? Likewise the testimony with re-
spect to the alleged telephone conversations be-
tween plaintiff'R father and Max Gurtnrnn wher e-
in Gurtrnan instructed plaintiff's · father to giYe 
the girl the best n1ed-ical attention, that he would 
pay 1the bill and that he was insured, is no basis 
or adn1ission of negligence. Gurtinan's statemen t 
certainly cannot be chargeable against the L. & G. 
Ruilding Company and if against L. & G. Build-

-
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ing Company, why not against the owner? At 
best the alleged statement (which Gurt111an de-
nied par-1ticularly) might be the basis of an action 
on contrac t against Gurtman alone for the an1ount 
expended for medical attention. In view of the 
fact that the plaintiff refused to hold the case 
pending the appearance of her physician, the judg-
ment rendered certainly could not have been based 
on the sums expended for such n1:edical care. 

In Sheridan vs. Foley, the court cites Bahr vs. 
Lombard ( 53 N. J. L. 233) which has , been cited 
-with approval by this court. In the Bahr case 
the pla intiff was injured by the explosion of a pipe 
c01weying crude oil while in the e1nploy of the de-
fendant. 

Speaking of the application of the res ipsa loqui-
t u1· rule J usitice Garrison points out that the quan-
tum of proof required of the rplaintiff depends on 
the circumstances of the particular case . "It is 
eYident" states the court "tha t this - phrase ( res 
ips0, loquitur) clearly in1parts that there 111ust, in 
each ca.se, be some!hing in the facts that speaks 
of the negligence of the defendant." And referring 
to the duty of the plaintiff to present his case the 
Court ~tates, "In the present cas'e it is not neces -
f-mry to discuss eithe1· the existence of such doc -
fr ine or its harmony with the canons of proof, for 
the reas on that its application, in any event, 1nust 
depend on whether the party invoking it has ad-
duced all of the testiinony reasonably within its 
power, for it is irn such cases · only that the rule in 
quest ion is applied by those who maintain its 
soundnes s." "In any case" states the cour ,t, "it 
must be conceded that unless a plaintiff has pre-
sented the testimony which was reasonably within 
his power he can derive no benefit from , the pro-
posed doctrine." In the case cited there was far 
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1no1·e dif-ficulty for the plaintiff to present testi -
rn ony su1ToU11ding the explosion of the crud e oil 
pipe whi ch was under the e~clusive control of the 
defendant than ,there ,vas for the plaintiff in the 
instant case. 

':l1he instant case falls in line with the follmYing 
case s : Bahr vs. Lombard, 53 N. J. L. 233; Noonan 
vs. Great Atlantic & Pacific Tea Co., 139 Atl. 9; 
Levendusky vs. En1pire Rubber Mfg. Co., 84 K . J . 
L. G98; I-Ioln1es vs. Pellegrino, 133 · Atl. 194; Fen -
den:;on YS. Atlantic City R. R. Co., 31 Atl. 967. 

The se cases are distinquished from tho se in 
which the facts adduced by plaintiff were sufficient 
to bring them within the rule: Mannon YS. Vesper 
Lodge I. 0. 0. F. llG Atl. 784; DeGroat vs. Ward 
Baking Co., 130 Atl. 540; Newark Electric Light 
Co. vs. Ruddy, 62 N. J. L. 505; Bergen County 
Traction Co. vs. Den1arest, 62 N. J. L. 255; H ig-
gins YR. Goerke-Krich, 91 N. J. L. 464. 

We rer-;pectfully submit therefore that the Di s-
tl'i ct Court erroneously applied the theory of 1'es 
ip &a loqi1;iti1;r and should have _granted a non- suit 
in faYor of all defendantR a-t the close of the plai n-
ti ff ' s case. 

At the clo1-,e of the defendant's case coun sel 
n10Yed for the direction of a verdict. This wa s de-
nied. The defendant Gurtn1an testified, throu gh 
himself and his employees, that neither he nor th ey 
had ever touched the lead ·er up to the time of th e 
accident. This was not contradicted. rrhe de-
fendant Levitt, explained, that he always main-
tained the most competent help and could offer 
no explanation of the falling of the leader. It 
,Yas a ,temporary leader, he testified, which he call -
ed the defendant Gurtinan to replace when he 
found that it was cau8ing the water to run on th e 
,ni ll becau1-,e of its leaking. At the close of th e 
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defenda nt's case there was no evidence which 
pointed ,to negligence on the part of either defend-
ant. 

It is apparent that the court was prompted to 
award judgment on the theory that the accident 
had happe ned, the plaintiff was injured and she 
ought t o 'be con1pensated ( Pg. 59, GO, 61, 62 and 
G3). 

"Do you think somebody should be held?" ask-
ed the Court ( Pg. 61, 1. 25) . 

Mr. Gurtman: "But, if your Honor please, we 
are not to be placed in the position that we have 
to look for som•eone t·o be liable. The law books 
are full of case s where people have been killed and 
no negligence shown. Mr. Gurtinan never .touch-
ed that pipe. No man in his e111ploy ever touched 
that pip e, had nothing to do with hanging the pipe 
there . We mu st have some evidence of negligence 
upon which to be blan1ed for liability. Hmv can 
we ask Mr. Gurtman or anybody else to be liable 
because ,ve feel sorry? On what ground will we 
base th ait decision." 

rrhe Court: "But that is not going to do the girl 
mt~· good." 

,Ve res pectfully 1-,ubmit that eYen if the court 
1woperly denied a non-suit on the plaintiff's case, 
the explana ition preRented by the defendantR re-
quired a direction of a verdict in their favor. 

ReRpectfully ·1-,ubmitted, 

WILLIAM N. GURTMAN, 
Of Counsel for Defendants-Appellants. 






