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1 ... REFE;RENDUM :... CERTIFIED COPY ·OF .THE RESOLUTION ADOPTED BY THE: 
iVIUNICIPAL GOVEHNING '.BODY J\flUST BE DJ~LIVEHED TO 'I1IiE COUNTY CLERK NOT 
LESS TRAN 30 DAYS BEFORE THE GENERAL ELECTION - R. S. 33:1-47 NOT 
MODIFIED. BY. CHAPTEH 208 OF. PAMPHLET LAWS OF 194L.1 o . 

~. 

Ho.war.d R. Yoctirn~ ·Esq. 
Solicit.or, Tovvnship" of Chester 
·Maple ~.shade, N. j-. 

Dear. IJr. ~{ocum: 

Aug~st 28, 1944 

.Your letter or· August 17th, addressed to the Attorney General, 
asks for an interpretation of Chapter 208 of tho Pamphlet Laws of 
19,i4 and the applicahility' of that chapter to the referenda provi­
sions. of the Alcoholic Beverage. Control Law. (R. S. 3~3:1 ..... 1 et ~efh), 
in particular S~ction.47 of .th~ same. 

It appears from your letter that the Cierk of Burlington Coiinty· 
has interpreted.Chapter 208 as possibly precluding him frbm printing 
on the ball.ot·to be used at the next genernl election in Chester. 
Township a publj_c question c·ertified to the County Clerk pursuaht to 
R. s. 33: 1-4~7; where the question is certified to. the Cle:i·k SUb$'equent 
to ·July 15, 1941±, although more than thirty days before the general 
el~ct~on. · · · · 

;- · · R. S .. 33:1-47 · (P. L. · 1933, c. 436, as amended by P. L. 1935, 
c. 257) provides· that wheiiever a petition signed by at least fifteen 
per cent ·or· the qualified electors of any rnunicipali ty; as evidenced 
by the total number of votes cast at th3 the'ri next preceding election 
for members: of the .. general assembly in. ~n1ch municipality, shall be 
presented to. the gover:rii1ig ·board or body thereof, requestfng a re.fer~ 
en4UI11 .o,h the questi.on:, "Shall the sale of alcoholic beverages be ..... , 

. p~rmi tted .. 6n Sundays· i.n this municipft1i tyc-? ''·, the gO've,rning . board. or 
body" shall adopt forthwith a resolution dlrecting the· clef~ .. of the 

· co·unt·y,. in which tb,e munic.ipa~ity is situate to print::the· .. ·quest.ion · 
upon the official oaLI.ot ·pursuant to Title l.9, knovvr1 a.'s the General 
Election Law~· Section 47· of .·Title 33 fur.th.er provide~;;., "Thereupon. 
the cle1~k or secretary of' the governing bonrd Or .. bod:l of such mu_ni­
cipality ,ehall fortl1wi th deliver to such county clerlr a certified 
copy of such.resolution. If such copy ~hall be delivered to the 
c.ounty clerk not less than thirty clay2 before such general .election, 
he shall cause. such ci~st.ion tc;:i be printed in· an appropriate place on 
the ballot to be used in suc·h municipality at the next enst1.ing gen­
eral elec;tion·, pursuant ·to the general elec'tion law1HH~." (Emphasis 
ours)'. You will note that Section 47 of Title 33· requires tile print-
ing of the question ori the ballot if the certified copy_ of the · 
resolution is delivered to the county clerk not less.than thirty days 
before the. general electiono While Section .47. does refer. to the 
general election ~Law, it v~ould ·appear that the reference relates to 
the· pla.cj_ng of the ... 'cilieStion on the ballot rather than to the time 
within which ·the request must he received by' 'the ·county clerk. 

. At the time· or' the adoption of Ro S. 33: 1-47, the general 
election law, H. S. 19:37-1 (Po. L .. 1930, c. 18?) ,provide~l that 
requests for the printing of gpn-r-binding count~ or rmmici pal 
referei1da should be filed with the clerk of tbe county at least thirty 
days prevtous to .the general electiono The authority of R .. S.-19:37-1 
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was li!'D.ited to those Cti.E;es Where Uth~re. is: Ill> other" statute by Which 
the sentiwent can be nscerto.ined by the subLlission of such question 
to a vote of the. electors 'in the rnJntcipnli ty or county .::.t. nny elec­
tion ··to- be ·held therein~HH~. n In ac:dition, it is to be notecl thn t · · 
R. S. 19:3'7-l et .§_eq. relates to non.:.bj_nd.igg .referenda where an ex­
pression- o:f opinion is soug:Qt -,on tho> initiative uf. either the nunici-
pal _or·. county goverhih~ boday. (R •· _S •. 19 :· 3'.(-.. 4: .• ) . . . 

~! - • 

In contrast, the! ~-1{ii.icipal· referenclill.r iJrovided_ fur .. in R ... S. 
33:1-47, is initiated by the voters therJselves.·· Furthernore, the 
result of t4e _referendun is bind:Lng. upon tho Lmnj_cipali ty and "no 
further refereridu11 on the sane que·stion shall be held therein prior 
to tho general electL)n to be helcl in such nunicipc~li ty .. i:Q. the· _thj_rd 
year thereafter ancl s0 long as such referendmil :rei.J.~i:Q.s · cffe¢ti v~, .. c:.11 
ordinnnces, resolutions or regulations inc·Jhsistent. 1Nith· tht) .rei$l:ilt 
of such referendurJ shall have no effect vd thin such 1:iUi1icipo.li ty. '' 

In 1942, R. S. 19:3?-l was auendecl (P. L. 1942, c. ·so) to ret1uirc 
certificµtion .. of .. request~ by local_and .. county _authorities ~or non­
bind.ing .. 1¢.quhty. :of .. ~r~:n.iplqi1'.:ial ·:ref'8.i"enda tl) b E~_-filed vv:L th t.he ·county . 
cle~k:ribt 'le~~ ·th~rt fci~ty· driys ptior to. th~.next ~nsuing general · 
election~· ·(See;· hc.YW:five:_r', 10:37~2.? whGre. the thirty-day provision wo.s 
retoined~) ·The ao~ridtient (P. L. 1942,·c. 50) cont~ins· th~ $~De g~ho­
ra)l exception as that found in the original act previously 'referred 
to. 

, .. 

Chapter 208 of the . Lav~s of 1.9._14 provi~es that ·"All·, c~r~tif~ca te~ 
or requests required to be oade and filed in snid ydar .under. sections 
*~H- 19: 37-1 and 19 :·37-2 of the Heviscd Statutes shall be. rJade .-and· · ..... \ 
filed. by the officers req1iirecl. by said secticms to nak8 and ~-file ,·tne· 
sane on or before July- fifteenth, one thousand nine hU.ndred '·an:c:1 · ... . '. 
forty-four." By its specific reference to R. s. 19:3?-l o.nd 19:'37.::2, 
Chnp~~r ~Q8 cl~c:~rly liui t$. .. the ~equireqent f;or ~11ing. prior to July 
15, 194:4 to non-binding comity·: or· i~iuniciifal: .~eferen.c-U1 ~ : . The oEiission 
of'_ any re,f e.r.ence . ir.i. Cha1]"t.er. ·208 . to binding tiiniicipal referenda pi.;q~ 
videc1 for rn T.itle ·33' . is. equally•'• sigtj.ift·cc:mt. .. . . . . . ' : .. 

. . ... - .. .,, . . . . .· 

. .. A f1irther 'reference t«:.i ·chapter· 20s: (Ii.'. ·s • .'19:55-9) d;is·c·J.:o'ses· : 
that the i:1ilitary_ service ballot, for whosE:; benefit the July 15th ·· 
date 1imS appareritly E~Stabli.shec~, Spall contain. u SUCh i)ubl_ic questions 
to be voted upon, at said (1944) el~ctioti.by the·~ot~ts ~f the. ~ntitc 
state or of the county in which ·t)uch r~1ilit8.ry s(1rvice voter'~ elec.tiun 
district is situated, as shall be . ascortaineu · [ii1d knowi;1: on. August 
firs.t, one, thuusand nine hundred·. ancl ,for~y-four?HH~, n ''ThD;s, i~. so fttr 
as the u:ilitary se.rvice ballot is. concerned,- it j_s ·4:>l)~~re:nt tht~t the 
legislai?l~ie. never co.ritenpL_i tod the. inelusiori qf public ques.tions · 
lini te•d. ir+ t.hei1;.,· :'0.;~1'1~lic~b·ili ty··· ~to '_:a.· s·irigle. nUriicipt;llity:~! '" ... : . . 

, . ' ·' . i • , • - ' • . ' r • • ~ • ~ • •' , • • :, • ' 

. · ·,-A6-coi;·d:UifiJ.;y ,·:·it ::is: \Jy opini·on :that·--~·i·f· ··thp·:·cetti.fie_C:i:--:-c~6py :df 't:hc 
r~_s-o-lutiori. r·efer,i\-ed· to· i:ri·--R'.~·' ·-s- ~--:09·: 1-~~7 ·is·· sti~Ditted :·to··the · ·citYlllit:r · :: 
c+ork "1~16.~ res~ 'tl,li;t6 ·t.h~rty _ _'c1ay$·.befbi·u-._$uch g\:rqoral. clect:l-on-; he· ,' 
shall 'cm~se .s1ic,h Cj_ue_stio·n.s :-to be ·1]rintecl-·in an apprbpriat(~ 1?15.ce on· 
the· bullot to "ob 'tiseC: ·.hi .s.-uch · nuni'cipali t~y at I the . next . ensuing ' , . 
gener._ql:~l.ect~on,:-}HHf.'~-·- · ·· ! ...... · ·.··: •• •• ~- .... '· · · · 

' . The '.adoption' :Ot Cfa1·[)ter .·20s 'oi the. Patll)hlet;. J;.,c.v~s ·,of 1944, in no 
wise. qharig-es or LlOdif.i,es th~. provisions of R~. ·.· s ~ 33: 1-47. The tine . 
schedule of the .lri~ter~re~uins in hill ~or6e .and eff~ct. 

Thi_s. opi.n~on :·i? bej__nc subni tted at the request ()f, and ,J.n · 
cooperq.tion ~~i t~1 tho :Attorney Generalo -:A.· co:)Y-' of' - the ·.opiiiion ~$ .. be­
ing. file~.· -~C?_d~·Y: .. \~i th ·the ·_:$tat~: ~c~pid"-~r.idn~ ~·or· ~~:iw_<. :· · · · · · .· · · '· ... ·· · 

... . ~ .. 
. ·.: . 

verY ii"luly .·y.j-qr s . · ._: ·.: ··. · ._ .. · .. ~--· :_. ~- '.:. 
. : '.ALFRED E~· DRISCOLL, - . ·.; 

CorJuissioner. 
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2. . COURT. DECISIONS - NEW .JE.RSEY . SUPREME COUHT ~ : JACKIE··· CLAM v; • 
MUNICIPAL BOARD OF ALCOHOLIC BEVERAGE CONTROL.OF THE TOWN OF 
.WEST ORANGE AND ALFRED E. DRISCOLL, COMMISSIONER-- OHDER ·~D-lSMISS ... 
ING APPLICATION FOR WRIT - CQMMIS.SIONER _SUSTAINED •. 

JACKIE CLARK;~ ..... : ' 

Prosecutor;: 

vs. 
. r - ; . 

. iJIUNICIP/i.L BOARD OF: .ALC'dHOLIC. 

) 

.) 

.) :· 

) 

NEW JERSE~ SUPREME COURT 

'· · .. 

. ,.,-

'·'"'(•,: 

,i 

BEVERAGE CONTROL OF THE TOWN 
OF·WEST ORANGE, and· ALFRED E. ) 

ORDER DISMISSING APPLIC~ 
-~IONFOR· WRIT 

DRISCOLL-, .. Corn.1iss:L:qner. of the .. 
.. Departnent ·of ·Alcoholtc ·Beverage·.) ~. 
Cont~ol. 0~ the ~t~tci ·or Nciw } '· · ........ : .. .·,·.: Jersoy, 

} 

(" ,. • •• • • .. • , I; ·~ , •- • • : • 1 "( " I •• , • • , .,_ 

This Datter ha"\ring' cobe on fo'r hearing before" the 'Court_~at the 
Court House, Newarl{, on August 21st, 1944, in the presence ·of.· Joseph 
Lerner:; Esq •. , app0aring in behalf of Will~ar:i Har.ris; .Esq •. , attorney 
for the :Petitioner . herein,.·. and. Ge~"'.a)..c1 .T •· J?olE~y, Esq~,. ·attorney for 
the Munio.ipal. Boar.ct·· of· Al·coholic BcvE~rage Contr:o1 ·or· .,the ·Town· of West 
Orang~; and Thopa·s. ~anson," Esqo:'·· ,ai)t)~aripg for· Alfred·:·E. ·Driscoll, 
Esq,, Conuissi0ner . of' the· DE.~partncnt;- ·of Alcoho'llc Bevepa[;e: Control · 
of the· State ·of New Je;rsey,_ .. and . .the r.esp_c_ctive .. ,counsel.J1aving been 
hea_:i:.,cl' a;nd ·the a.r-guLlen ts pi' es·ented having been . c_on~:ddored by the Court, 
ancl. ;the ·._Court_. being. ·.of the opinion· that .. thq. proof~· f.ailecl. to present · 
a debatable questfon; · · _ "· : - · : · .. 

. . .· \ . . ~ -
• •• f 

.. . :: I~. is :0n th;i:s~ .-29th day. of ... August, _l9f1l-1, QBDERED ,t_h~t _the. applic-
ation for· a writ of certiorari 'be and the sai~1e .is hereby disL1issed. 

On IJotion o·f.. 

GERALD T •· FOLEY • •• t 

Attorney for Municipal Board 
of Alcohol,ic Beyer-1ge. Gqn~+ol. 
of the T9vm ... of· West qra1J.g$;. " · . '': ·- · 

· ... ·.' 

'. .: 

•. 
·• .. /. ·: 

,· . 

• .. ·· . 

• .,! • • • • ~ 

Newton H. Porter 
:Justice · · 

''" "" 

·,•· -· 

) ._ .:· 
. ; 

. ~ . : .. 

•,.I' 

I-,· 
>· 

. :,.. 

•, ,· . 
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3. .4I:?PELLATE · PECI.~~'.OJ:JS. - :THOMPSON v !' TOllVNSHIP OF ROXBURY 
·,I • 
'\I 

.CARLTQN E.~· THOMPSON ',.« . . :.:. 
. . . - '·" .· . ' . 

. . . ; ' 

v. 

TOWNSHIP COM!HTTEE OF THE 
TOWNS~IP OF ROXBURY, . 

') 
' Respondent •. 

- - - - - - - - - -·) 

On APJ:.Jea~ 

CONCLUSIONS AND ·~ORDER 
r ,_· .. : 

George M.• -Pa.ss8onj7 ck, .. Esq., Attorney for ·Appellant. 
Clifford A.· Johnson, Esci., Attorn~y for .·Respon4ent._ 

-: . ,·, ·:. . ·. . : . ' 

BY THE. COlvThif!SS !ONER;; . ·. ·: . '. · · 
' > < ,. J L ~ ; .. ~; '. ·.' · .. ' .... , ' 

Thi$ is an appeal frOiJ the action of r'.cspondent'. dE;nying· --. 
appellant Is application for a renewal of· his. plenary- r~ta:[l cdriSllrlp~ 
tion ;License for preIJises on Route 6, Kenvil, Roxbury :Township.· · 

When the res porn.lent denied -the appli.cation on June· 27 !} 19~14, it 
adopt~d the following resolu~tion: ,.. · · · · · · · -

, "-Whereas· Carleton E •. ·Thonpson has uade apl)lication 
. ;fo.r ~.:·the renewa.;L of P).en[lry. R.etnil .C.onsuupt_ion Li_conse fo;r 
;,194~~·4:f:?.,.,. and · · -,_ · · . , · 

. . -. ···. nvvhe1~e~s: 'the. T.owriship.__ .dcnJui_ttee o{ Roxbury Townshi'p - ... 
'. ha.s ·re-cei'v"<~d nui::ierous .. coµplairits · copcerning the c¢nJ.uc~ 

. ._.: · ·i~f .the_, .-prer.i~s:e.s ;: .. itpcl ,be.lieving ·it ·t·o".the_' ·-bes't:. 'i~tq:re_sts ·: 
.'.·:of the Town~hii) of ~9xbury _thnt· hj~s ·a:cnJlica.tion be rejected'..· · · 

• ; ' • :··, ! • • • • •. • •' ,' ·,· : ' • '• '•" I ,• i • ,,· ' 

: "T.heref~i~e· -b~·. it. l:>~esolvE::ci·. by t~f3 ·Township Coi:1ui ttee 
'!of .the. T.oyinshi}i" 0f Roxbury that .the applicn·tfori. of Carlet~:m .. 
:E. Th01:i:pson -f o:r a Plenary Ro tail Cons.ur.iption_ Licaise be and 
·the same is hereby· denied." · · "> '' · .. ·· -· 

. Ai)p.eLL_ant ·:·alle:g·es;" .. i:n,-'s:ctb{tance,-. that the_· a,c·ti_on. !of -respondent 
was erroneous 'because:· ' . . .. :.. . . .. 

{l)_.-··:.N.o'. ·Jj_~·op:~t~: ··ahd legal objectilmS were oade · 
: either in vfri ting or before the Township Cqmui:ttee c.t 
. its nee ting held on ·June 27, 194:~•.. - .·.- · · · · · 

(2) · · Appellant was never givEin' the ·r'ig.ht; t.o · ·b'e- : 
heard concerning the alleged nuneroUS. COLllJlaints: Dad'e 
against him. · 

(3) There are no proper and legGl reasons why 
· a denial should be uade under any circm1stances. 

: As to (1) : Ii~spondent, ·on its ov'm r;1otion, denied the aiJl"Jlica­
tion _.for renewal. Even in the absence of objections, resporident. is 
·under a. duty to investigate nnd to deternine whether an application 
for ~ renewal license should be granted. Cf. Ro s. 33:1-24~ 
Delbono v. New Brunswick, Bullet-iii 322, Iteu 12. · 

As. to (2): ·This point is without nerit since a local issuing 
authority, in those cnsos where the a~plicntion_for a license is 
denied,· is- not reciuired to conduct 8. hea~ing. The: sole purpose of ' 
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local henring is to .. insure that, bGf'ore. any .2pplica_tion is granted, 
objectors hnve a f11l~. opportunity to. be hec;tr). Moreover, u~)p~l.lant 
has hnd his fll.11 day_ in· court on. ·th~ :present appeal, wher~ the entir·e 
Elatter wi:..s heard de llQ.YQ• LipnD.n v. Nevvar~,. Bull~tin 356~ .Iteril 6; · 
Gelber v. Freehod:.Q.., -Bulletin 487, Iter.1 5. · 

As to· (3): At the hearing held herein, appeliant admitted 
tho.t, on.the uorning of August 19, 1943, after the legal hour for· 
closing, _he engaged in a fight with a patrop. .. on his lic~ms.~d .. prer;iis~so 
He o.dr1i tted that, ·as a result thereof, . he. wo.·s ·indicted for as.~rnul t 
and battery, pleaded guilty to said indictLJ.ent on Nove41ber ,15_, 1943, 

·in a Court of Quarter Sessions for Morris County,.and was sentenced 
to pay a fine of $100. 00 and plac-ed on probation for one· y.ear. Be 
aduitted that, as ·a result of'_ saicl occu.rren_ce, clisciplinu~y· proceed­
ings vrnre instituted against hi1.:1 and his license sus;)ended by 
respondent for ten days in NoverJber 194:3 after he had plf?aQ.ed._ guilty 
to a charge of sellj.ng during pro hi bi tc<l ·-hours and, 4ac1 been. fo~nd 

. not guilty of per1:iitting n bravvl on his licensed prenises. -He ad­
n;itted e.lso that, in Ap:ril 19'-14, 1;11$ .w-ifo bt~cm:.1c disc)rderly in the 
licensed preraises as a result of which.he riad~.a cotjplaint .agairist 
her to the State Police. He testi.fied that a brawl between .hiu~rnlf 
and his vdfe on June 24, 1944, took ~)lace in thGir hone; ·~vl~c!f. -
adjoins the l~c~ns?d preLlises. 

Trooper.otReilly of the.New Jersey Stat~ Polico testit~ed :that: 
when he arri ~ed in front of a~1pello.11_t' s ·premises'- i.n rt";sp~:mse. to o.. · 
call on February 10, 1944, ap~)eJ).ant vn1~ running frou behind -the .. 
tavern and appellant's wife WD~s th1-icnving !Jottlos at hin. He ~estific .-· 
also that the State Police were called to the a~pellantts preuises 
-~~uring the early· uorning h,)urs o.n Augu~t 19, l91:1c3 ,t;irn~-~ ·August, 22,-.19~14. 

. . ' 

Five persons W'hJ ·live in close proxinity to appellant ts license(~ 
pre:Jiscs testified tho.t they~ viere frequently c~.istur:Jec~ -c.11.;tring the . 
early" norning hours by louc: shouting nnc.~ the use ·or profane language 
in nnd near the licensed premf·pes o ·these disturbanct;s seemed . to .. 
involve generally the appellant and his ~vife. 

On behalf . of .. appellant~ ·a forme; Chief of ,._Poliqe "'or th~ <Town; '. . 
ship and rf Special Policenian of the Tovvri.ship testifiec.~ that no Gorn-· 
plaints had been receiveL: by ettl1>2:r· of them and they and two patrons 
testified that, to. the best of their knowlQc1g13, the lice_nsec:· premises_ 
had nlways been conuucted in nn orc~erly raann~ro · 

On Augrist 22, 1944,· ~ftef. ih~ renewnl of the-lic~nse hai been 
~ deniec.1, another cli.sturbance involving ap'pellant nncl his vvife occurred· 

at the licensed premises at about 4:00 A. M. Appellqnt·,testified 
that shortly b€~fore· 2:.00.A. M. on·Augtist 22, 1944·his<wife, ~ho, .;he 
says, is now- separated from .him, vlsi tcd his ltc.ensed.· .premises _and 
created a· c~istlirbance af.ter. hl~ had served her a few drinkse - . It ' 
appears from.th~ evidenc~ ,that_ when the.State ~roopers·arriy~d . , 
appellant ariJ. l1is wif c we!'.e cnllihg each other: "loucl anc: profane . 
names" and that two windows ~n the. r·ear of the tq.vern ha<f ·be.en _broken. 

The evidEmce, even if the last G.isturbance ·is ·ciisregardecl, J.s 
clearly sufficient ~a.justify respondent in.refusing.to renew ~he 
license. · The action of · i~esponC:~ent ·is_, . ther:efor~, aff irmsd.~ ·. · 

Accorq.ingly, . it is,. on .. this. 5.th c1aY'. c~f,' SE?ptembcr, '19,44, 

ORDERED that the ·appeal ·be ans1· .the samo-_ is -h~i~eby_ c1imnisse.ct; and 
it is further· .. 

ORDERED that the extension ·Of a,ppellant 's. 19·1-3-44:: lice-I).se-, 
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grnU'ted ~·by order. ,9f June 30, 1944:, to perL1i t appellant to continue 
to; _operate pending disposition of th.i.s appeal, be·· arn:~ the same is 
he·reby .. terri1inated, ·:•Jicl that appe11.!J.nt ·cease any· alcoholic bevm:aage 
ac.tiyity t.hereuncler forthwith~ . · · . . 

ALFRED E. ~RI~COLL; 
Corm;:ns sioner. 

4.. ·DISCIPLINARY PROCEEDINGS.~ FALSE ANSWER IN APPLICATION FOR 
LICENSE CONCEALING NIATERL\L. F'ACTS - LICENSE SUSPENDED FOR PERIOD 

·OF 10 DAYS . 

. RULE TO SHOW C!l.USE ·- ILLEGAL SITUATION CORRECTED - LICENSE 
SUS.PENDED J\S ABOVE - RULE DISMISSED. 

In the Matter'. of Disciplinary 
Proc0edings against 

ROBERT "MEYERS & KERIAN ·J •. PHELAN, 
.t/a Meyers & Phelan, 

· 615 Broad Avenue, 
Ritlgofield, New J~rsey,-

Holc1ers qf Plenary Retail ConsuE1ption 
License C-4, issue<.1 by the Mayor.· arnl 
Co1mcil ·of the Borough of Rid6efield, · 
and. transferred during the pendency· of· 
th~se ~~oceetlings to 

. HENRY. J .- ·1 US TM ANN; Sr " ' 
t/a Royal Tavern, 

for the same premises. 

) 

)· 

) 

) CONCLUSIONS 

) AND 

) ORDERS 

; 
) 

) 

) 

Carmen La Carrubba, Escl., Attorney f9r Defenc~c.mt-Licensees .•. 
Miltort H. Cooper, Esq., Appearing for Dopartuent .of A~coholic 

· · Beverage Gont.rol. 

BY THE COTu'.ITVIISSIONER: 

DofenG.o.nt-licensees Robert Moyers and Kerian J. Phelan pleo.<led 
~on _yult to the following charges: 

rr1 •. ·_In you·r applicn tion filod with the Mayor anG. Council 
. of the Borough of Ridgefield and upon which you obtained your 
.. curr~nt plenary retail consur:iption licE:nso (19,±4-45), you · . 

fnlsely stated, ·in answcr·to Question 3, .that K~rian Jo · 
Phelah' s res id enc e· wa. s Rurt=i.l Hou te lfl, HmJE1on ton, N. 3. , 
wh~re~s in tr~th·artd in fact his residence was at 250 West 
72d.Street, Ne~ York, N. Y.; such false statement being in 
violnticin·of R. s. 33:1-25. 

. . . 

"2. In· your c;~foresaid· application, you falsely stated, 
in answer to Quqstiori 27,· that Kerian J. Phelan's residence 
for the sixteen months immediately prior to the date of the. 
application was· at Rural Route 111, Hmrr.10nton, N. J., whereas 
in truth·nnd in fact his .residence wns at 250 West 72d Street, 
New York, N. Y.;··such false statenent being in violation of 

.R. S. 33:1-25.n 

Deferid·a:nts, ·however, appeared in opposition to an order to 
show cause why the license should not be cancelled and declared null 
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and void because saicl Kerian J •. Phelan was a_t the time of the 
application therefo1"' .ahd. still .. ::Ls. a non;.;,resi.c1e11.t· of·'' the ·st.ate o'f' 
New Jersey· • · ·· , · .. . . . .... 

The words ":i;esident" and "residence", a~-"-used ill' ·the -·Alc·oholic 
Beverage ·Control ~aw, hqVe been considered ·in a nur~~e;i; o.f. cases. . In 
the recent case of Re Gellert, Bulletin: 61H,. Iteri~ 1, it yy,as -held·· 
that residence colhter2plates phys:Lcal pr·esence within the :-"str:tte in 
addition to dm1ictle. In the Gellert case .§]Jpra, the .qut.hori ty 
of Re C.ono--vcp,. Dll:l~e:tin 16, Item 4, was re:.-estab·lished~- · 

The fil.e ·in. this case discloses that Kerian"J. Phelari ·pur~ 
chasod a farm in Hallli.ionton, New Jersoy, in January, 1943, where,_· 
during certr:dn periods of the ~rear, he lived with a brother. He 
never indtcatcd any intention of giv~ng up his New.York residence, 
nnc1 after his brother uoved fron the fnrn in HaE.u:10nton ·about March, 
1943, and Pb.elan renarrie~~ in October, 1W13,. he spent very .little 
tiue in New Jersey. · · · 

In his application filed for reriewai of a Ne~ York City liquor 
license in January., .1:·94:'-1; ·held by a corporation in which he is. the ..... 
sole owner of. all ·of the -stocl{, Phelan' s residenc·e is statt:~d to be" 
in New York City. 

Phelan' s testinony discloses that he never vot.ed iti New Jersey 
nor <lid he register so to vote, anc~ tha~ he :last voted in N_cw· iork. 
FurthGr, he reg is ter·o~l for Selecttve, Serv.ic·e in New Yol:"'k and never · 
had his registr~tion transferred·to ·New Je~sey. Q 

Defendant Phel::rn testified. thJ.·t he understood his residence 
was"-whor8· his· home was emd that hc·:·coulcr hr~ve two or thre·e homes. 
This, of coi.1rse, O.oes not r.wet the. requir·et1ents· _of tho statute that, .. 
holdt~1,s of alcoholic bevci·nge licen_sds·. in· Npw Jer·sey nust be. resl~ .. · ·: 
dents of the .State of New Jersey- and .. 'c~ontinud. so .·ta be durhig their: ; .. 
enj 'J~'.'"nent of the- -lic.ense privilege·. ·.Ii.-:. S.~ .· 33: 1~25, as awencfed by · ~ ·.· -_ 
ChatYcor 46, -P. L. 191±6. see Re Conovet·;<s1.!_PJ:'.'.2:~ I conclude _th~t. _.· .. ·. _-_ 
Kerian J. Phelan is not a r_e:siderit of. the Sta.te of New Jer·s,2y' wi thip. ... 
the purview -of t~e Alco.hdlic Beverage La11r~'. .. Robert. Me~rers, ·the. o'the±". · 
partner ancl. c0·-licens~~e, appE:ars to be a bg.!1§. ficle resident of this .... 
stata. : 

:. 

S~.nce these proce·edings were· c91nr!l€mceci;· tbe· .licensq has .. b.een .. 
trans-fe-rt·ed ·ta Henry J. ·1ustmann, Sr o·, who app·e~irs to be fully- .. :· .. 
qualified to hold the same, subject of course to the outcome of 
those procecdi.ngs o..nd any .suspension. that ·mc:1.y be imposed by reason 
thereof.· St0.te Hegulations No •. lfi. · Unc~cir ·all tho cir·cwnstances · 
herein; I shall. dismiss·· .. the ··:rt(le" to sho.yv . e::use. ri:p.d suspend -the. 
liconsl~, now held b~r Htnri ·J. ··1usti11e_:nn, Sr~, for a period o.f ten days. 

Accorclingly'' it iE.i' on t'tr:~s .1~2th. clay bf: s~_ptenibc'T' 'J-944,-' 
.. . . .. . . ... . . 

ORDERED that "Plenary· Rct'nii 'don:s~pt_im.1.Li.cons~: c~4,,._._ ·f~·sued by ... 
the L'.l:ayor and Council of the Borough of Hidgefield to Robert. li!e'Ye-:i:"·s · 
& Kerian .J. Phelan; t/a Meyers.& Phelan, for prem~ses 615·Broad. · 
Avenlw, Ridgefiel0., b.nd transferr8d · dlil'ing the .. pend.ency- ·of ·thes'e 
proc~dclings to Henry J. Lust~nann, Sr., t/a Rqyal Tav~rn, ... :(or, ~J'.le same 
premises, be a'nd thi2 s_a,.me:~ is hereby s_us:periclecl for a period. of. ten,. · .. : 
(10) days, ~ornmencing_ at 3:00 A.H. Septernber"l8'.~· ·1944,. ariq:_.te:rminat:Lng. 
at 3:00 A.M. September 28, 1944; and it i~ fur.the~ .. ·. · ... . · · 

•' '~. 

OHDEHED that ·-the· .rui0·. to. sho"w· 1'.::ause. vvhy .: s~id .: iic.e~~S•).jhq.µ~¢L.not :'· 
be cancelled. be o.rid"· b.ereb;i 1s· disi~1is s6cL . · ... · . .. ·· . , .. . 

.. , . (• ';" .. ·.' 
,· . :,,i.:· 

• J •• • 

ALFRED E. DRISC_OLL, 
Commissioner • 
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5. DISCIPLINARY PROCEEDINGS - PERMTTTING "BOOKMA.KING. ·AND GAMBLTNG ON 
LICENSED PREMISES IN VIOLATION OF Rill.iE. · 7 OF S~L1ATE REGULATIONS 
NO. 20 - PREVIOUS RECORD - LICENSE SUSPENDED FOR PERIOD OF 20 DAYS, 
LESS 5FOR GUILTY PL~A. . 

In the Matter ·or Disciplinar~ .) 
Proceqdi.ngs'· ~gainst 

JOSEPH F. · FERMEN'r a·nd 
·}· 

ANDREW FERMENT 
) ' .. T/n TOWNE TAVERN ..... 

172~174.Maple Avenue 
Wp.llinpton, No J., '. ··) 

Hold.er ·ar Plenary Ret:ail. Conswnp-·:): 
tion Licen~e C-22, issued by the 

. Mayor -and ··Council of the Borough._ ·) 
of. Wallington. - - - - - - - - ) 

.. ' 

CONCLUSIONS 
AND. ORDER 

Louis P.-:.Ber.toni.,. Es:q·. ,. Attorney for D~fendant-Licens$es .. -
Edwal:~d F. Ambrose, ·Esq~, ·app8aring for Department of Alcoholic 

Beverage Control. " 
BY THE COMMISSIONER: 

· DGferi~ants plead· guilty to the' charge of .engaging· fn ·and _per~ 
mitting'book~aking and gambling at their.libensed premi~e~, in 
viola ti on of Rule 7 of f) ta te ?t'e gula tions No. ·20. · 

. The _file dfsclos~s that, on· August 8, 19·44; .-two 1~1ve-_stigators · 
of tl~e Depa.rtm.e.nt of. Alcoholic Beverage Control visited the ).icensed .. 
prern'.ises ·of· de,fendants o . .- While there th~ investigato.rs "ob.~erved four" 
mens i tting .at a table in the barroom with a racing form in front of· 
them and.heard the men engagirtg ~n conversation.!~lative.·to horse . 
racing.· 'Shortly ther·eafter t1 pa·tron placed. a bet. qii: a h~r:?e with .one 
of t.he · :licer~sees. T]ie investigators"- left· ··the premise_s but. l."'eturnect:·. 
shortiy thereafter with two lc)cal .police ·offiC~!'.S._WhO had peen. 
assigned to· them .bY tho,·:Police Chief ·of tho: niunicipali:·.ty. . . ; . ; ' ... - ., .··' 

The investigators, together with tho tvl/Q policemen, seized ., 
various racing paraphernalia which .included several ra.cing formsj 
twenty-seven .,betting· s.lips and a· pad. of. ·phi~. ·sl~ps ·used for betting. 
purpose$.:.- · · · · ... ,__ · .- . · · · · 

. . ~ 

The ·lic.ense-es 11mrr'ed;i.?-~cely 2~drrtitted that one of~ th~a,- _vd th. the 
knowledge· of the other, had engage.d in bookmakfng :on .the. l_icen-$~.d· · 
premises for a' ·period· ·of approxirna tely ·one··-year.o · · · · 

..... . , • ~ .:~ ': ; ·- .1 • . • ' : . • - • • • • • . . : - ; • 

In the. absence of .any prev:luµs reco~ci, I snal·l suspend .. the 
license her'Edn for .. a"J;mriocl of twenty dafs ,· less five days' remission 
for the gui.;Lty p~ea_, rn.a~.:l.ng n. :n:et suppens~on of fifteen 0-ays.- · 
Re ·Murray ; .. ?~11·et~~1 60.4, · · Ite1'{L 3·.. ·. · .. - · · 

.... 

':. ' 

ORDERED~ tha.t· Plenary· Re"tai'l Co1;isuraption· License ·C-22, hereto­
fore issued by· the M~lybr and Coun~il · of the Borough ()f Wallington· to 
Jbs·eph F. · Feri·ilent and· Andr_ew ·Ferr.ient, · t/a "Tovme .. Tavern, for JJreriises 
172-174 Maple Avenue, W~llington, be and the sane _is heteby suspended 
for a period of fifteen .(15) days, conr:iencing. at 3 :OO. Ao Mo .... 
September 18, 1944, and. terrJinati_ng .at 3:00 A~ LL. Oc~ober 3; .19 1~40 

ALFRED E. DRISCOLL 
Cor:iElissioner. 
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6. DISCIPLINAHY PROCEEDINGS - ILLICIT LIQUOR - LICENSE SUSPENDED FOR 
PERIOD ·oF .15 DAYS. . .. 

In the Mutter of Disciplinary 
Proceed~ngs against 

INLET HOTEL BATI & CAFE,. INC" 
N/W Cor. New ,Jersey .and ·-spruce Avt:s. 
No~th Wildwood, N·, Jo~ 

) 

) 

) 

) 

) 

) 

CONCLUSIONS 
AND·OHDEH 

~older of Plenary Hetnil ConsurD.ption 
License C~l3, issued by the Mayo~ "and 
Comrnon Council o'f the Ctty of North 
Wildwood, 
- - - - - - - - - - - - - - - - - - -
Inlet Hotel Bar·& .CafH, Irw~·j b~f' :R~be;t ·i\ff.oo~~' Sr~, .~:PJ:!·~si4..e_nt.-.. : i 

Nathan Davis, Esqo, appearing for Departnent of Alcoholic 
· · ·. · Beverage Control. 

BY 'I1HE CQMMISSION'EH: 

Defendo.nt-:licensee, .through its pres.ident, pleads QQll vuJ.t to 
a chc:~rse alleging. that, on or about .July 25., 194:4, it possessed two 
b.)ttles J.ab.el0q ncarsta~r s .Whit~. ,Seal Blended .Whiskey,, 86. 8. Proof", .. 
which ·bottles cqn~ained alqoholic be.verages nq,t .genuine as labeled;. \ 
in violation of H. S. 33·: 1~50.. · · · · · · 

The· fj) .. e,, dfs~lose·~.:· ·t~~t; ·.~·11 .. :J~~iy · ... 4.S }<' .1~51:4 · .ag.erits · o'f' the ... Fede;r.~~1 
Alcohol Tax .. Unlt; ·.af;ter testing 22 bottles. of .:liqu.or .in :defendc.mt 's· 
li.ccnsecl prer:.iises, ·::H:::.ized two bottles .o.f' "Carstc1irs :·White .Senl " · · 
Blended Whiskey, 86 .. 8 Proof" when 'the contents thereof ap1)eat·ed by~,, 
the agents' tests to be darker in color than is usual for that brand. 
Subsoqu~nt analy·ses of· the ·contents of. the bottles· in· question by. 
the Fede~al .. qheuis t revea.le·d . vario.tions ·in proof,. ac.ids and solids 
when cor.1pared with. an . ar1:aly sis uade of a genuine·. snuple Cl • 

It is contended on behalf of defendant tho.t ari ei~r»loyee· 1iad 
trcatocl a nuL1l1er of .his friends to· whiskey and, in an attenpt to con­
ceal this fact fron his enployer, had refilled the bottJ.es. with sor.10 
other liquor. Despite personal innocence~, however, the ~icense(~ 
r;1ust be held strictly responsible for nny "refj_lls" found in ·i.fa3 .. · 
stock of liquor. J:le Kurian, Bulletl.n 517 :i It12r..1 2. 

. Robert. Moore; sr ~, ., ~r~sident. of the ~efendant c?rpo.rat'i·on~ ... 
while:: ppero.ting .,as an J.11G=4V:1dl.l:D.l .li~en.seo i.n the pr~r .. uses whe~e:in the 
presetit busitie~~.~s b~ing cond~c~e~, .hacl·hi~·~license··susp~nded~ in 
1936, fot1 

· ;D. period or'· thir'ty days- 'by the local ·'issuing "authority ··ro·r · 
possession of "refills.on Ordinarily·, a second si'rtiilar offense· would 
warrnnt t.he do.ubli,ng of tr~e E1inium:i ten-day. suspension. Hovvever, in 
vi.ew ·ar the ·raC'.t that. ·eight years. have elap:s.ed; since·· th";;. previous 
vio~"ation,. I sf.U:\,11, ln thi?. ca~3e, suspend the .license for a pe.riod of 
fifteen ·days. · · 

.,Accorcli~1gly, it is, on thi:s 14th d.e.y of .. S~ptenber, 19ll4, .. 

ORDEHED, that Pleno.ry Retail.. Ccihsuuption .~iee:hse .c'.'""13, here­
to:fore. is sued by. the Mayor. anc1 Cor:u~~on Council ·of" the~ Cit;Y' of)~ o:r;t~ 
Wilc1woqc1 ·to _Iii.let Hotel Bar &·Cafe;· J:nc .. , for P,r·eL1is~s N/Vl Corne~· New· 
J'ersey and s·pruce Avenues,, North WilclwoodJ 'be· and .. ·th~ sa:me· is hereby 
suspended for a period of fifteen (15) days, coE1Llencing at -3:00 AoMo · 
S~pter~1ber 20, 1944 and ter1.linating at 2:00 Ao M. October 5, 1944:. 

ALFRED E. DRISCOLL 
Cornrai s sione;r. 
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7. FAII't' TRADE - PRICE ADVER~rISING - rIEHEIN OF MODIFICATION OF RULING 
OF SEP.TEMBER 11, 1944, HELATIVE TO PRICE ADV1~HTISING OF ITEMS NO'r. 
LIS11ED ON. FAIH TRADE. 

September 14, 1944 

Th~ rciling effective September 11, 1944 is amended to pe~mit 
price-advertising of alcoholic be~erages not listed on Fair Trade 
for an experimental period termip.a~ing OCTOBER 31, _ 1944.9· pro,vidod: 
(1) the merchandise advertised was ·ovmed ·and in tl;J.e posses Dion of 
the retailer prior to September 11,. 19.:14; a ncl (2) the merchandise 
is advertised at the O.PoA~··ceiling-price for such merchandise in 
effect on Septauber 11; 19440 

This modification of the rulin.g of September 11, 1944 shall 
take effect irnmedfately. 

' ; . 

ALFHED E. DRISCOLL 
Cornn1is sioner _. 

(Those wishing to price-adver.~ise alcoholic beverages · 
not on Fair Trade, .. as he,reinabove:; permitted., may submit :the ·pro­
posed price to be used in the advertisement to the Department of 
Alc6holic Beverage Control for the purpose.of ascertaining· 
whether or not the· so.me is in fact the ceil;i~g pri.Cf3. 

ALL LICENSEES SHOULD READ UIE HULING APPEAI-LING ON THE 
FRON'I1 PAGE OF THE SEPTEIVIBER 11, 194L1 S'LJPPL'.F~lVIENTAL LIST OF 
MINIMUNI RESALE: PHICES IN CONNECTION WI'£H THE: MODIFICATION OF 
THAT HULING BEHEINABOVE SRT FORTH). 

8. PLENARY' .HETAIL. CONSUMPTION LICENSEES - 01rHEH lVIEHCANTILE BUSINESS -
INCIDENTAL SALE OF PEANUTS J POTA1l10 CHIPS, POPCOHN OH PRETZELS TO 
P .t-lTHONS FOh CONSUlViPrICJN ON LICENSED PHEMISE[) NOT F0HBIDDBN BY 
Ro So 33:1-12(1) • . . 

John and Tessie Kulik 
81-89 Morir6c·Street 
9-arfif3lcl, ·N. J. 

Dear Sir ·and Ivladam: 

Septenilier 14, 1944 · 

This acknowledges .your letter of Augw3t 25th, advising thnt 
you have discontinued the sale· of c2nd~r, peanuts and potato criips at 
your licensed ·premises. 

You ask wheth,er i.t mo.y be p8riD.is,siblc for you to sell ·merely 
peanuts and potato chips. When you were at the Department abou:t two 
weeks t:.~go, you indicated that these items would. be the usual bags 'of 
salted peanuts and bags of potato chips. 

The arguIJer~t for :::,llowing the sale of these tvvo itens is. that, 
by custom nnL..· usage.; they have become an incld.ental and. accepted. .part 
of ·c.. regular tavern busi.ne ss, and· that the -sale· of suc:t:i i ter11s is 
mercly'-to furnish patrons with tidbits. that couuonly accompany' drink­
tng at taverns o _I take it that th~; smne argument r~ay be :nacle .. for 
popcorn and pretzels. · 
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. I ·believ(~, that there. i$ much .merit to ;··the ·<1vgument." · ·Hence; 
the Department,· ··unless s·ome -manner. of· nbusl? ·appears, wi~l .not inter"""'. 
fere with the incidental sale of peanuts, ·potato·. chips,· popco~n ,o~· 
pretzels for .. consumption o.long with drinking on the licensed prem­
ises~· "-In your case; you:baa· gone beyond th..i.s limit:' and.:.hQ.d vir.:tu­
ally· e·stabl1shed a conf' .. ec·tionery ·line: ot .. candy, .. co~gh .'drops, : · _· 
peanuts and potato' ch:Lps · · f'or ·sale.:. · A.S · a . result, -: yo-u were cU.rected .. t\J 
ceaso i~c:ile ··of all the items.. · 

Ho~vever, j_f. you. restrict yourself to sale of peanuts, potato 
chips,. pretzels and popcorn- for ·'.·consumption., at.· the· pr~mises, ,as an· 
incident to drinking,· it' ·will not be r.c::garcled a.s enge:iging:., j_n a for-.. · 
bidden rnerc[.m tilO' · busine s.s.. .. .... J .-

·~ 

.Very truily y:ours, 
ALFRED .·E, DHISCOLL 

Co1muiS.sioner ... 

9. DISCIPLINAHY. PHOCEEDINGS FALSE ANSWER IN APPLICATION FOR. 
LICENSE CONCEALING IJIATEHIAL FACTS (NON-HESIDENCE) - ILLEGAL 
SITUATION CORRECTED·~-~" LICENSE SUSP:ENDED .FOR,. .. 10 DAYSo . · - .. -· 

In-th~ Matter·o~iDisciplinary' 
Proceedirigs against 

} ; . ·.··· 

WALTER HEESCH. . .. , . . · ) 
T/a WALTER ·~r TAVEHN . . ) 

· 119· Eudscm .Street · .,_ .· 
Hoboken.;·. i~ .• -:S·~; :,, ... · 

. . " . . ' ·) 
Holder of PJ~enary 'R.eta'il: Oonsump-­
tion License c .. : . .'(11, :._·ts s1:i..ed- .by the.. ·) · 
Bo o.rd of. Commissioners ·of the 
City of Hoboken. ) 
- - - - - -.- - - - - - - - - -

· . CONCttJSIO~ts· 
. _AND ORDEH 

:: ~ : , • .. ~ :. : 

-~ .. ·-;' 

Walter Heesch, Defendant-Licensee, Pro Se .. 
Ed1Jvard F. ArJbrose.? -·E~ci •. , appearing for Depnrtrnent of Alcoholic 

Beverage Control. 

BY THE COM~.USSIONER: 

Defendant-licensee pleaded guilty to the following cl11irge: 

"In your application filed_with the Board of Commis­
sioners uf the C:i ty of Hoboken and upon 1.vbich ym1 obtained 
your current plenary re·cnil consuuption lice·nse, you falsely 
·stated_, in answer to Question ;5, that your residence was 
165 - 3rd Street, Hoboken, New Jersey, whereas in truth and 

·.·. ·. _:_ .. 

-fact you were a resident of the State of New York; such f&lse 
statement being in viol.:.1tion of Re S~ 33:1-25e" 

Defendant, however~ appeared in oppositionito an· order to show 
cause why the license should not be cancelled and declared null and 

.. vold because the said licensee was, at tlle tine of the applicc:ttion 
tl~erefor, o. non-resident of the State of' New Jersey·. 

The facts in this case disclose that the licensee moved from 
Hoboken, New Jersey to Brooklyn about ten years ago, at the request 
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of his ··b::rOther · __ who-·. wn:s'.~-:il.;J.·;· · in~·-.-o~rqer.· ·t.:6"- takff; · .. care ·o·f_ .t11ff.' hr-othe·r 's 
homo~ ~e vot~ct· in Nevl1 Y'prk, ... ~·:r·~gist·orecl -fo1-a .Sel·ec.tive Service .in· Nevi· 
Yor1r, .. ·an:a his '.~on :went; .. to ·sc'1:109l·_ ... ~here. .-. · - · ·'·. -. · ,.- · : · .: 

- . H8 h~~ ;aa:ihtaiiiM mally. ():{~h f c:rmer ihterest~ in Jiobbkeh, · ..... 
bu~. in. yieyv-' qf .. ~he p1$'a .... ?lf.ld :.:the:.-1-a~\T:·:. ~:i.s· :L-t"·.no~v .. ·stanqs ~ ~ -:1n11st . .-d_et·er~ 
mine :.tfia1'.t· he was.':.·not-.·in ·ra-ct' a ·:bona fide reside11t. of .New _Jersey -.at .. ·: 
the time;: his applicatlon was fiied:"· Cf o MeYers & ·P.lli2°J.a~.Bu~lt)_tin _,_ .. · ·.: · 
635 ,. I\te.~ 4,. __ a:q.<:J: c_ases cited.. .. . · _ ··. · -

_.-.. °}''··'. . .-.-:-.. <·,:>°. . .,·-: : L ;, • . ·_ . : . ' ' '_:. >-· ·,_-. . . ,_ .-- .. ' -: .. · .. :_ . . . ._ .. : . . , . 
. __ .:,Pt:·, appe·~r:~~·:· ... how<3.ver, :that ... s·hor.tly .. ,t;ift-er. the- triv~s~tignt1on ~n·:·.·. 

thls·'·niat/ter···wat; m:a.de, ithe .LL'c·ensee., .. be·cause. of _.the iny~st_:lgat~cm·, ·. 
found a 'home for his family in Hoboken, C:.1.nd. that 11_0 i10w m;id has ... -. . 
since abbut June -~5th lived with. his wife (his son has .entered the 
armed f0:r\ces o(._:.this_ ·c9:iintry) .·at 91? Clinton Street, Hobokt:m, N. Jo 
He is t}le· ov,mer; of nn automobil"C; now registered in New Jersey, holds 

. a Nevv Je:rsey driver·•s~ 1'icensc, has registered as a vote.r in Hoboken.? 
ancl·ho.s ;notified his draft board of his ehange of address to his 
Hobolrnn 

1
home. He appears _now tq b;:s a .QQQ.~ fide resident of' tl~is 

state. · . : ·':; ." " . . ·~··.:. .• __ . 
, • , ; '. •, • •• • ,• '• : ' '.J J._ • • !" ~, > ' I , I • • 

I:~- view of.: ·th~·.· c~h~Liig'e''--{1~ .J.:±:c(~iiS'e() .is·:: _-ci.r~mri:stanc .. e·-s·;·. :(·.' -sl1'ilt ::~· 
dismiss the rule to show cause and, because of the plea of guilty.to 
the char:ge made, I shaj.1 suspend 111.s-. liceri_,se:<~qr; .a _per~-od .of. ten clays:-~, 
Cf o Meye:rc s & Phelan,, sunra. , ·· · . . .: . · ... , 

.Accorc1~~1~~v·,-..·i_t::1s, on this 18th day of Septembe:r,.1944, 
. . . '• 

g'RDERED, that .·P'.Lenary netail· Co~1swnp-~i~n Lfcense'. 9--7~~ · is_su·ef-.1 
by the 1Joard of Commissioners of the. City of Hoboken. to Walter· He·eseh, 
t/a Wal t,er 's Tavern, fo.r premises tl9 Hudson S~reet, Hc(boke1~, .. l?.e . .a.n.q...,: 
the same:. is hereby suspended for a ·perioci of ten. (:LO). day.s, ·. cornrnencing 
at 2:00 'JL M. Septembe~ 25, 19~!:Ll and. terninating at .2:_QQ_A. ff1<- · · · 
October _5j 19·14o / · '·" 
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10. DISCIPLINARY PROCEEDINGS - REFILLING IN VIOLATION :oF H. S. ·. 33:1-78-
SALE OF ALCOHOLIC BEVERAGES CO.NTRAHY TO TEEMS OF· LICENSE . IN . 
VIOJ ... .ATlON' OF- R. S. · 33-: 1-~ AND.- H, S. 33: l·-12 (1) - -SAL·E· OF 
ALCOHOI,IC BEVERAGES DUHING·.PROHIBITED HOUHS·. IN VIOLATION OF: RULE 1. 
OF STATE REGUJ~ATIDi~:s. irn •. , : 38 -~ LICENSE ·-sUS-PENDED FOH PERIOD OF 
25 DAYS, LESS 5 FOR GUILTY PLEA. 

In tho. IVIa.tter of :bis.cipl:i.nary 
Proceedings. aga.ins_t .· ·.: , .. · 

MAE SMITH 
1±7 Houston Street 
N evrark, ·. 5, · N. · d. , 

. ' 

Holder of P_lenary:, ~Heta,il Consrlrrip­
tion License C-.5~.:h. issUE!d·· ·by· the 
Muntci na.l Board :c:)f· Alcoholic .· 

. Beverq.ge Control:, of .. the- City of 
Nevvark.. · 
- -· - - ~ 

) 

) 

) 

' ) ·. 

) 

)·' 

-) 

Mae Smith, Defend;r~t;:-Ltcens·ee, ·Pro Se. 

CONCLUSIONS 
·AND ORDER. 

Edward F o Ambrose·.? Esq., appearing for Departnwnt of Alcoholic 
Beverage Controlo 

BY THE COMMISSIONEh: 

Licensee pleads guilty to the following charges:.· 

. · "l, · On Saturday, July 15, 1944, at about 1:30 AolVI., 
~rou sold alcoholic -beverages not pursuant to and within· the 
terms of your :License as defined by R. So _33:1-12(1) ~n.that you : 
made a sale of a 4/5 quart bottle of wine for consumpt'ion .of.f th~·· 
lj_censed premises in other than the original container' ther·eby . 
v:Lolating H., So 33:1-2. . ' . · · · · 

n20 On or about tho occasion aforesB .. id, you,· :pot being. 
the holder of. any li,cense: .. so to do, bottled· alcohollc beverages. . . 
in that you refilled -the above mentioned "1/5 q·uart ·bottle of wfrie· 
for the purpose of sale; such bottling being 1n viola ti.on of 
R .. S o 33 : 1-7 8. 

. ff3.,_ "On or about thfY o6casion aforesaid, you :··s·old ·and 
· delivered and allq.wed,- _pe.b'ni t~ed and suffered. the ·sci.le a.nd 
deli very of alcoli;olic beverages, viz o, one quart· bottle ·of beer,. 
at retail in its origin~l container for .consumption off the 
l,icense.d premis,es, thereby· yiola ting Hule 1 of,' StEtte Hegulations 
No o 38,. whi-ch protilbi ts any "such type of sa.l.e- ·o"r · d.eli'very before 
9: 00 A. M. ,_. or :after 10: OQ P. M. !i ·op. cmy we~k~lay e U· ·.; . . 

. . . . ~- . . . . . ' . . 

.·on.:tb.e. ,~ven~1ig 1n ques·t:Lm{9 o.gepts of --~:he Stat·e _Department. cYf 
Alcoholic .Beverage c:;ontrol .ent~ired the J..'i..cense,d. pre1hisos ·at about . 
1: 00: Ao ·Mo · ·Ti+ey _.o"Q-serVed six· ·:(llale pa troi;is vyhu W?re. b~ing s-erveq by 
the ·.ltc.ensee and h.e~~ bartendero ·: · TP.r~e~ ·or the: pa.troµs· were drirµ{~ng-· 

· togethe1 .... ·Abou.t 1: 30' Ao :IvL. ·the 11censee tool(· a ··burlap bag··,.from a ,_. · 
cooler . and .handed·. it·· to o.i1e of·. thr:i gi-ioup o Irntnediat(;ly · a~te.r thi"s ~. 
incider.1t an argun1~nt dev:elopqd · .amoi1g, ·the tm~ee,. and . the· agents - ·. : 
ste'pped' in, st9pped the. a:i .. gµment :. and. too,1~ po_ssess.tori of. the burlap . 
hag o ··An exa.mina_tj_on of.its. co:htent.s dis.cJ..osod _:a·· one·~quar~t ·bottle_ .. of 
beer :rind o.n_ unseal.eel 4/5 ·q_i1t~·rt bottle· labeled "Castanet Brand cuba1i; 
HumY_t ~ .. _, fil.led ¥ri},].1.-.wha:t -~"\·i)p.ea·r·e·d t.o be· w:Lp~e-~ · . The:. +i~ense_e admitted". · 
this to be the fact arid- state.cl that she ·filled the ·bottle -·.fr\)m a 
gallon jug labeled "Rico Brand Port Wine.,, becai.i-s·e she did ncJt have. a· . 
on.e+.q11Jlrt bottle, of· wine .available_o . She further states that the 

. or1gii1al. -:$ale' -~~ra.s :r11ade' ·_at'· .. tcY:-3o 'i? •. ' Jll.· aJ~though-<"she- 'tlid.:'.not cfoliver 
the ·.mer charid is e. _until.: G.;J"t~.f: l ::· 3Q.. A .. -~ M. -... Lthe:· ·t_ollo~li'.ing, mor'r1j..ng. · -· . -

• n ••·.~-~,.~-•:'·"! • ' .. '•,• .:::, ·_/( '''•••""V .... "'.J "'• : ... '"1" ~~:::.i• 
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· In· addi. tiori to ·the salE:i - fo·r: ofTf. ~premises consumption after 
10:00 P.M. ~ ir1 violation of Hu.le'.; 'l of State Regulations No. 38, the 
lice:qs_ee is likewise guilty of· "t. .. efilling" or ttbo~tl~ng" wine for 
sale. _As ·pqirited-··6ut :by .me He ·Fd.orel~~ ~ulle~in-_pf.35, Item 2j I 
consider·ed this to be a .. serious. yiola ti on~. . It g9e$. tq .~he very 
heart of liquor control. , · ... 

The licensee has no previotisly adjudica t~d :r.~~qrd.. For t hes~ 
violations I shall suspend the def end ant's license fqr. a .period of .. · 
twenty-five days, less five days .for the plea, making a net suspen-
sion of twenty days. · 

. I . 

Accordingly, it is, on thi~ 19th day of Sept?~b~~;:19~~' 

ORDERED, that Plenary Retail Consumption- L~cense C-5~~' .:~s~ued,: 
by the Municipal Board of Alcoholic Beverage. Cogtrol qf_ the City- -of. . 
Newark to Mae Smith, for premises LJ:7 Housto.n S.t'r·.e~t, Newark,,- '!p~ ... :a:nd, . ._._., 
the same is hereby suspended for a:· period of twe~1ty". (20) _day;s;" ., " .... -. '.. '··: .. ~ 
commencing at 2:00 ri.Tvi. September 25, l9<1cL1: and terminating at 2:0.0:, · ·; 
A. Mo October 15, 1944. .' ... 

. '.·: 
·ALFHED E. DRISCOLL · 

Commis.sioner o 

ll. APPELLATE DECISIONS - LINDSTROiVI v.. TOWNSHIP OF DELAWARE. 

Case No. 2 
JOHN W. L~NDSTHOM, 

·. :.·.· 

jlppellant, 

-vs-

) 

) 

) 

) 

ON APPE.~\L 
CONCLUSIONS~AND ORDER ... 

TOWNSHIP cmm.UTTE~ _OF .. THE 
TOWNSHIP. OF. ·nELA,VYA1~E, 

Respondent ) 

Frank;: i\~·~ .. Lario ,.' E.sq. ·, Attorney· ·;for Appellant. 
Brue~: Ao-_ .Wallac~:, · ;E~q_ .... , by Wiliiam Ta Cahill, Esc~a, Attorney 

for Hespondent. 

BY THE COMIV1ISSIONEH: 

This ·is .. an . appeal .frorti, cleni~tl of renewal for t~he curr-ent fiscal 
year of appellant-' s. plenary -retail GOnswnption lic~p.se •.. .11}:io ;premiE3.es 
invo·lVed ar_e 1<?·c:ated at Houte 38 anq. Gbur ch Road, __ Delawar.?. ··T.0~1Nµ._s·l?ip. 

: I 

The --rene~val- was";cienie.d -.oh Jv.ly 24; 19L14 by a·. t.iJvo-to-one. :vo'te ..... of 
the Tovrnship Committeemen.. .At .thp;t t_im13 apparently n..o ... r·e.8:son ,for .the 
denial was stated b.y the members-..of .the TownshipCommittoe. I ·h~:ve 
repeatedly pointed out that it is better practice ·for ·the ·issuing·· .. 
autho.r-ity·.to stats its rE~asons. when an application is _deni~d •... However, 
the artsw~r-~iled herein sets forth that renewal was·.deni~d~cidause.:nt 
the· hGo.rt.ng held on July 2£1 9 1944~· rn.:imy residents in t.he.-: irnmcdiat~. -".· .... 
vicini:ty ··in which the, appellant 1 ~ p-voperty is situated' appeareQ. ·-.arid··'. 
volcecr. their objections to the grant:Lng of ·the license on the g·rounds 
that·, (a}- it is a. residential and .not o. business area; (b) the pt.()per:ty 
for which ths license is sought· is adjacent to a Sunday·. school and a. 
licens o is, therefore j undesirabl,~~ ;· '( ~) . the vicinity is amply provict~·d 
with. establishm!3nts distributing al_cohol.ic _l;>(~verages;· ·and (d). it is ... 
detrimental. to the citizens of said. n.eigbborhood in that their prop·2~ty. 
valuation will be l.essened a·nd the q,t1ietude of th(d.r neighborhood: ., 
jeopard-i.zed by loud .and boisteroµs no.~s0s. ·:which vdll emanate fro111 the 
prop\:J_s:eo. pla.c.e: of· busin(0ss ~ · . . .. .. · 

.... · 

" :,.·rri."or-der to -understand -.clearly.·' t'.he ;is.sue. in .this case it 1s 
necessary- :to. r·evie:w the'. .re·ci)r(L of app1-3Jlant t.s effo.rts, su,c·cessful nnd 
otherwise, to obtain a license in Delaware TownshiiJ ~· On .. June 17, 19t.13 
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John W. Lindstrom_ applied to re.spondent for transfer:. of a plenary 
retail; cons11mption license, issued :.for the fiscal year 1942-L.1:'3, · fron~· _ 
Edward B_. Schultz to himself and from premises at Chapel and · . 
Kennilworth Avenues to premises at·,Church Road and Coles Av0nue, 
.which o.re owned by appellant and which are the same premise.s . · 
described in .this appeal as being located at Route 38.and Church 
Road, .Delaware Township. That a.ppJ.ication for transfer was denied 
and 'the acti.on of respondent in tl1~t cas·e was affirmed on appeal~ 
Lindstrom v. Delawa.r~ Bulletin 586, Item 3. While that appeal was 
p'ending, Edward B. · Sclml:tz !'.enewed_>his plenary re.tail consumption 
license for the .:fiscal yea:r 1943~44 for premises at Cha.'pel and 
Kennilworth Avenues. Ir+ October 1943, on an application duly filed, 

.. ~espondent transferred.·:the 11cens~ issued for premises at Chapel and 
Kennilworth .Avenues from .Edward B. Schultz to John W. Lindstrom, who 
thereafter conductect.·bus:t.ness under s-aid license at. said premises 
until .. some. tir11$ ·in Ma~r .194.4, when he v·oluntarily closed those prem­
ises • .-.,. In June 19L14 ·Jolm. W. Lindstrom applied: to r~spohderit for a 
transf~t: ,of. his liceµ·se from Chapel and Kennilwox·th Ave1iues .to. the . 
premis-es .c9nsidered her 1;3in. Ho objections were filed at that time; -· 
and respondent granted the transfer on June 26, ·1944. When, however, 
Mr. Li~dstrom ap~lied for a renewal of his license at the ·premi$es in 
qui;;;s,tlon for the Jiresc.:nt fiscal year, riumerous objections were .:r~- · 
cei vec.l-.:by .. respot1dept and ·a hearing held on July W±, 1944, at. which: 
time· t.he- renewal was de_nied. Appellant herein operat_ed nt the P+.ern-. 1 

is es in.: question· from June 28-, 19114 until taidnight, June 30, i94tJ,. at 
wh:j.~h .. t.~Lme ~ie ceased oper.2.tion because of the cxpira ti on -'of the· .. -. · 
licens0 vir~ich he th~:m held. When· ~he appeal herein. was filed,_ an> . 
application for extension of appellant '-s _ plena~y retail ¢onstµ11pti:o.xi ... 
license pending the outoome of this appeal was· made to me, ·but~ · · 
beca1lzse .of:: all. the circ·umstances of this case, I. denied said. p.ppli­
ca.ti9n"' )lence t+10 _appellant operated his business at. Roui;e 38 and. ~ 
Church Ho ad only for a peri_od. of.· tbree days, .ahcl ·has ·not ope;ra:ted · ·: . · 
busin~ss <at said· pre;;.rriises sinc_e ·Jnicln~ght Jline 3:0, 1944. · · · · " · · 

Appellant contends that, -·sit.lee:·; res·p~ndept. transierred the .. 
. '. .l~cens_e to . the prernise.s in que$:ti.on'. on June 26, ·1944, it. was requir.ed 

to renew_ tho license for. said pre~nises .for t_he ·P.reserit ·fiscal year in 
the. ab.senGe . of valid ob Jections· ~o the co'rid~c . .t of the .. establishment·'· 
f1~oil1 the tiinc o:f· said transfer .fo 111idrtight June 30', .1944 -- tl+e end 
-of t;he fiscal year. Hespondent .contends that ·its action was justi- ·, 
fied by reason of the. f'acts .se·t· __ forth. in 'the· ariswer filed ,herein. 

Appellant relies·, u.pon ~hE· . case. o! Conway v. Haddon, Bulletin 
251, Itera 3, wherein the Coiim1lssio'ner sa:Ld: · · 

"AP1Jlicants . .for renewa.f; howe,Jer; have genera~lly, ·as th~ a·ppe.1-
lant did here, expended monies and incurred commitments in .. 
reliance upcm the justifiable nssunpti.on that their licenses 
will be renewed iri the absence of iuproper conduct on their 
part or a strong public ··policy which overcomes their private 
inter es ts .. n· .. · 

However, it was also pointed out in ·the cited case that a renewal, 
like the granting of an original liquor license, is a privilege nnd 
not a right and may, therefore, be denied ·for cause. I do not know 
what prompted members of the Township Conr:1i ttee to transfer the 
license to the pre1~1ises in question on June 26, l9t14, except that it 
may be that such·act:Lon was taken because no written objections to 
the transfer of said license had been .flled. Even in the absence of 
objections j respondent was under a dut\Y to investigate and detern1in0 
whether the application should be granted, and to reach a decision 
c:Jnsistont with the best interests of the public based on its inves­
tigation·e> Delbono v. New Brunswick, Bulletin 322, Item 12\' The 
testi1"Jony herein shows that numerous persons who objected to the 
renewal had not filed written objections to the transfer of the 
license becau~rn th1:;;y had no actual knowledge of such application, 
despite the formal advertisement of the application. They imuedi­
ately filed objections to renewal as soon as appellant obtained the 
transfer of the license. lVIoreove.r, appellant operated only three 
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... 

days before.;.· tp~ -.~~~p .. irati~on ·01"' the licens.e ·and incur.red no substantial 
obligattons. , Whq.tever may be tha rule in other cases, .I conc.lude. 
that, under ,.tbe'. c.ircumstances of th1s case, respondent was no't 
required to -renew _the ·l.icense ·in the absence of val-id objectiops to 
the conduct:<o:f the establishment. In dr:;ciding this. appea.l, therefore, 
it must be deterrnined.vihether 'the objections to the renewal :w:ere. . 
valid and wnether the . denial v~as reasonable d~spi te_ the prior action 
of respondent. · 

The ~vid~nce produced.h~rein discloses ~o substantial vari~ti~ri- · 
in the factual .situation from that. s~t forth in th~~ pri01" appeal-. 
between .. the same .parties o .1_indstrom v. Delaware, ·supra. It was · · ....... ; 
determined in. t.he prio1~ appeal that· respo.ndent 's a·ction .. was reasori"able 
because ·the neighborhood was a residential comnruni ty and because the 
territory was amply supplied with plenary ~etail consumptiort: licensed 
establisbments ~ . ·The only ad.di tional fac.ts disclosed at the hearing 
herein were that eight _.persons wbo resid.¢d nearby' testttied· that· 
there ·was·n~e~ for an additional license ~t ·appellant's premises, and 
that ten.persons who resided nearby testified that the territory .was 
amply :supplied by the tiCotta.ge. Ca:fen ancl by a place krio.wn as .. 
"Gallagher's", which is approxirna tely. 2, 000 feet .frofa appellant ts 
premises but locate_d .in another municipai:ity·:. It .r1ppe·ars also that 
petitions. containing the names of-.one hundred twen.ty-si.;x: persons fn 
favor of. granting the .renewal, and ·eighty.~etgl).t' per!:fons oppo"sing the . 
granting .of th~ renevmi, were presented -~t··,·the- hearing. held by· 
respondento No question is raised in this ·appeal as to, appellant's 
personal qualifications,. and the sole q-C1estion herein concerns the 
location of the licensed premises. ·. · · · 

... 

After considering a 11 tl)e evidence, r .c6D;.C°ll.1-d.e ... tlla t respondent 
did not abuse its dis ere ti on in rcfustng to t·crie\~ ···the license for the 
present fiscal year because it appears that ··a·ppellant 's ... premises are 
located in a residential area ·a.nd becaus~ th3'• «1r·ea "is· sufficiently . 
provided witli.::·prerJ.i$eS licensed to. sell alcohqliG .beverages. The 
previous: ·acti·on:.·o.f .. :the re~pondent Townshi1Y.·Co~tJJ:lttee .:g1~anting the. 
transfer; ·viewed:J:q. the light of its. subset.ruent aC-tion :::q.erlying renewal, 
a:;_Jp<::ars. ·to. have· :bee·n ill-advised and unfortunate ... ·· Thi_s:·.:apparent 
error of .. ·j.µdg~nent o.:n.}"'espondent' s .. part, howeve;i;, · shotilc+ not influence 
the deci.sion·. her8iri in view of ·~lle paramount irl"~-eres~· ·ef ·the gei1eral 
public. · -Hence ,the· action of respondent denying 'renevval· of ap·pellant 's 
license for the current fiscal year is affir1iled. · 

Accordingly,· it: is, ·an this °18th day of Se1Jterr~be·i-~ · 19411, '. .. ; 

OHDERED . that the appeal herein be and the sam.e .. :Ls .. l1ere.py 
d . . d ' ismis se~ . . . 

~ . D l.- ~.:i-r.;;, ~· °t#
•"; • . • (j'.:,_ • I . , •. 
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