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1. APPEL-LATE DECISIONS - BADER v •. PATERSON. 

T.RANSFER TO PREMISES IN BUSINESS DISTRICT DENIED BECAUSE OF 
OBJECTIONS· OF BUSINESS .PEOPLE TN .THE..VICINITY · .A..:ND THE DETEHtUNA­
TION OF THE MUNICIPAL BOARD THArr THE .LOCATION WAS. UNDESIRABLE -
DENIAL AFFIRMED. 

.ALBERT BADER, ) 

Appellant, ) 
. · ON .·Af>I~EAL . 

,-vs.:.....: ) cot~CLUSIONS AND .ORDER 

ALCOHOLIC BEVERAGE CONTROL ) 
BOARD OF THE CITY OF PATERSON, 

) 
Respondent 

) - - - - - - - - - - - ·- - -

George .. s. Grabow, Esq., Attorney fot Appellartt. 
George Surosky, Esq.; Attorney for Respondento 
Louis. Schwartz, .. Esq .. , Attorney for Objectors. 

,. 

• ,J. 

);Lppellant· appeals from deriial_· of trans.fer .. of his plenary 
retail· consµInption· license from 13~1 West. Broadway to 268 iVIain 
S~reet, PaterSo~o 

'After rec~iving a written objection signed.by ~en business 
people in the immediate vicinity of the preini.ses to -which.transfer 
was sought.9 ~espondent held a hearing on Fe't)ruary 26J 19.41J and 
adjourned the matt~r for two weeks so that the mGmbers. of the Board 
might make a personal investigatione At the adjourned hearing held 
on March 12, 1941, the ti."ansfer was unanimously ·denie0,. 

Appellant seerhs to contendJ among other reasons,· that the 
action of respondent· should be rev.:.i~rsed becali$e . each of the thr 12e . 
Commissioners _stated a differE:nt reason for denial: of the. transfer. 
It appears from the minutes of the meeting of March 12, ;1941 that 
Commissioner Brady stated that he voted 1n favor of. the. denial be-· 
cause the a·pplicant ·had. been convicted, in 1936, of selli:ng. 
alcoholic bt:~verages to a minor. The minutes of said· me~ting are . 
silent as ".to Commissioner Fogarty 1· s :t"easoh for d'ei11"5.1; .. hut ft was 
stipulat~d ~t the hearing herein ~hat at th~ meeting on March 12, 
1941 he 'st~1ted. that -hu ·vot8d .. for denial. because o'f th:J o:bj ections 
filed. ·The· miil.u_tes stiow that Comr11issioner Wegner stated th:'1t he 
voted f0r. denial because "I feel that a tavurn in that .. neighborhood 
would be ·de'.t.rimenta1 ··to the block itself as a bus.iness block. n. 

In Rosenvinge v •. Metuchen, Bulletin 249~ Item.6j the Cow­
missioner :r·ecomriiended to license i·ssuing authorities that they state 
their rE,?asons for advc·r·se decision s.o that ther~. could be -na. .. charge 
of afterthought or ·other disaffection against those. in authciri ty .. 
In Bartole v. ·Harrison 2 Bulletin 304, Item 2,: the. Com.missioner re.­
raanded th~ tase for further con~ideration where it was impossible to 
determine the true reason ~vhy the various Councilmen voted to deny 
the transfer. If that were the situation here 3 I would not, solely 
on that ground, reverse respondent's action but would remand the 
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case for further consideration. 

It seems sufficiently clear, however, that .the reason for 
denial herein was the location of the pr1jmises to which the trans­
fer was sought. It may be that the reason stated by Commissioner 
Brady would not, in itself, be sufficient because the evidence. 
shows that, in October 1940, respondent Board passed upon ap~el­
lant 1 s qualifications when it grantod his application for a li.cense 
at 134 West Broadway" Cf. Zicherman v. Newark, Bulletin 227, 
It,2rn 7. But it appears also that each of the three Commissioners 
personally investigated the location of the premises at 268 Main 
Street. Moreover, since it appears that the objections were filed 
by businessmen in the irmnediate vicinity, at least some of whom still 
do not desire a saloon in th,J midst of their business premises, the 
reasonable inference is that at least Commissioner Fogarty and Com­
missioner Wegner voted to deny the transfer because of the location 
of the premises to which the transfer was sought. Hence, I shall 
not r8mand the case but decide it upon its merits. 

Cornmissiowjr Wegner testified at tho hearing that in view of 
the type of stores located on the same side of thG block he thought 
that o. tavern would be detrirnento.l to th2 property and business on 
that particular streeto Meyer Ayl(m, who conducts a lad1es' fur­
nishing and drap~Jry store in the builC:~h1g adjoining 258 Ma.in Street, 
testified that h(j has recently spent about ~~20,000.00 in improving 
his property and that he b,:.;lievcs the gro.nting of the transf€9r will 
hurt hl.s business because vvonwn ar;;:~ his principal customers" It 
appears also that the ow11er of the Mayfair Shoe Store.?. which i.s 
located on the other side of 258 Main Street, has stated that he 
doesn't car~ too much about having a saloon directly next door, and 
that the owner of a dry goods store, on the same side of the street, 
has stated that he objGcts to the granting of the license because he 
doesn't like saloonso By consent of th2 parties_, th.:; .Hearer vicvrnd 
the prt:;mises and reports that, in actdi tion to the stores already 
mentiow.xl, five~ furniture stores, a millin(jry shop, and a theatre 
are located on the same side of the street in ad~ition to other 
business placeso 

The right to transfer is not inherent in a license. The 
issuing authority way grant or deny a transfer in tha exercise of a 
reasonable discretion. Grand v. East Orange 2 Bulletin 447, Item 5. 
While a business :neighborhoocL.? such as tho.t whicll exists in the 
v~cinity of 258 hlain Street, is a prdper place for licensed prem­
ises;;. u.n issuing authority may consider all the surrounding 
circmnstances in deciding whc;ther a license should b•2 issueC. in or 
transferred frou some other district to said business district. 
Thus, in Do A. Schulte v. Perth funboy 2 Bulletin 58, Item 13, the 
Commissioner upheld the denial of an additional license at the "hub 11 

of the city, ant in Sanford Drug Co. Vo Maplewood 2 Bulletin 71, 
It·.:n11 6, he upheld th3 denial of a license, among other reasons, be­
cause of tho charactGr of tho business neighborhood in ·which th12 

premises were locatedo See also Grand v. Orange, supra. This case 
is a~mittedly close because of the business character of the neigl1-
borhoocl, but)l under o.11 the circumstances, I C:~o not believe _that the 
action. of respondent in denying this transfer to premises located in 
a high typ(; shopping district, patroniziJd largely by women, ri1ay be 
said to be ru1reasonableo There is insufficient evidence to sustain 
appellant's contention that the transfer was denied to protect the 
interests of a licensee located on tha opposite side of Main Street. 
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The action of respondent is affirmedo 

Accordingly, it is, on this 22nd day of MayJ 1941, 

ORDERED, that the appeal be and the same hereby is dismissed .. 

E. W. GAHRETT, 
Acting Comm.is sioner o 

2. D_ISCIPLINARY PROCE~DINGS - SALE OF ALCOHOLIC BEVEHAGE BELOW FAIR 
TRADE MINilvlUIJI - SECOND OFFENSE - 20 DAYS' SUSPENSION o 

In the Ivlatter of Disciplinary 
Proceedings against 

) 

) 
LICHTl'vIANN LIQUOR DISTRIBUTORS 3 INC., 
94 French Street, ) 
New Brw.1swick, New Jersey, 

Holder o~ Plenary Retail Distribution 
License D-9, issued by the Board of 
Commissioners of the City of New 
I3runs vvi ck. 

) 

) 

) 

CONCLUSIONS 
AND ORDER 

Kasen 3 Schnitzer & Kasen, Esqs., by- Daniel Go Kasen, Esq o, 
Attorneys for the Defendant-Licensee. 

Robert R. Hendricks, Esq o, Attorney for the State Department of 
Alcoholic Beverag·::: Control. 

Licensee admitted that, as charged, it sold a fifth-gallon 
bottle of VVilson "That ts All ti vvhiskey on August 19, 1940 for ~~2. 00 
inste2:.d of th2 then established minimm11 resale price of ~;2.10, in 
violation of Rule 6 of State Regulations Noo 300 

It chose_, however, to stand trial 9 rathGr than plead 
guilty, in an attempt to show that such sale was the result of an 
j_nnocent and naccident2l" li1istake which, it asserted, warranted the 
imposition of no penaltyo 

Licensee's explanation at th..;; hearing was that upon receipt 
of the July 19t±O price. list; tho President's son and a clerk, on 
July 20 and 22, checked thJ prices of its products and conformed 
them with those appearing_ in that price list; that, for sorne un­
explainable reason, thu now price of $2.10 for the fifth-gallon of 
Wilson 1 s whiskey was overlooked.:; that when the sale of that product 
was made to Departmental investigators on August 19, 1940 such . 
i te111 vvas tagged at $2. 00 both in its show winC.ow and on its she1'!8s., 

Had the explanation s to ppect at such point 51 I might, per­
haps, have given the licensee the benefit of the doubt and believed, 
as I dici in Re CoopeI'" Bulletin 461, Item 6:; that the sale was not 
the resul:t of any intent to "chisel.TY However, licensee was not 
thus content. In its eagerness to impress this Department that it 
was wholly innocent of any c~eliberate violation, it made its story. 
ntoo goodo 11 The son t(:stified that when h:; and the clerk vvore going 
tr.irough the July 1940 price list_, they wer . .; aided by a mimeographed 
index of the products contained in that price list. The only thing 
wrong ·with this testimony is that the mimeographed index, prepared 
by this Department, was not G.istributec~ to i~etail _liccnsee~3 until at 
least a week after the dates upon ~ihic~ the son testifie~ he and the 
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clerk checked the pricesl Falsus in uno 2 fa.lsus in omnibus. This 
maxim is here applicable and I am constrained, therefore, to dis­
believe in its entirety licensee's explanation of the manner in 
which the violation allegedly occurred. 

Moreover, licensee's previous and also subsequent record of 
infractions, brands it as having a particular d.isrega.rd for proper 
ob.servc:mce of the minimum price r,::gulations, or, at least, as being 
p·2rsistently and grossly negligent in the manner in whicb. its 
products wer8 offered for sale. This incU.cates tho.t any att1..=:?rapt by 
it to prove lack of deliberate intent when co@nitting such violation. 
should be entltled to little:; ii;' 3ny, weighL On January 21, 1940 it 
advcrtisiJU Old Crow Whiskt~Y at ~2. 25 per quart instead. of ~p2. 25 per 
fifth 2 Oi1 June 7, 19t10 it adv12rtised Hoyal Oak Rye at $1. ~~~ per 
quart instead of ~1..40 per qu.art; on JuYL:; ?J 19L~0 and again o~ 
.Jun·2 14, 194:0 it advertis;2c1 King W:i.lJ .. ia!.rl IV Scotch Wllj_sky at ~p2. 22 
per fifth J.nstead of ~~_g_" 3~ per fifth, and a purchase of this i tern at 
the lower price resultej in the licensee's pleading guilty to a 
charge covering such offense e:·~nd recei vi:ng a five-day suspension of 
its license (see Bulletin 415, Item 10); on August 9, 1940 and re­
peated agGin August 16, 23 anc1 30 it advertised Seagram's TIVoOoti 
100 proof vvbiskc-;y instead of 86. 8 proof; on March 7 J 1941 it adver­
tised. Union Lead.er 'vvhiskey at ~)3. 60 per half-gallon in such manner 
as to definitely mislead the public into the b:2lie.:f that suc~-;i price· 
h3.d reference to vvilson rs vvhiskey which was th.:m selling at $4. 95 
per hnlf-gallono 

Since the licensee proceeded to a hearing, and no mitigating 
circumstances appear 3 it is entitled to no remission from the usual 
penalty imposed for Fair Trade violations. Re Balas 2 Bulletin 053, 
Item 8; Re Seidman 2 Bulletin 372, Item 11; He Coope£_1 _' supra o 

Licensr32 contends that, in fixing a penalty for the instant 
viola ti on, tner;~ should be taken into consideration the fact that 
the similar violation v1hich took place on June 14J 1940, but two 
months previous to the one at barJ was not rnotivati:;d deliberately 
but was rather the result of false information given to it by the 
liquor salesman from whom it purchased the j_ tern sold below the 
fixed price. There is no merit to this contention..? especially in 
vi'2w of the? nature of the subsequent violationo Assuming, but not 
deciding J that the previous violation was ·wholly innocent, the pen­
alty vmulJ. have been the same, namely:; five clays, even if such fact 
had been proven after hearing ra thor than imposc~c- pursuant to its 
guilty plea o Cf. Re The '.."Ciger Food Coo 2 Inc. 2 Bulletin 377, Item 11 o 

Th2 licensee, therefore J received. a penalty for such previous 
violation no greater than was commensurate with its degree of culpa­
bility therein. 

When as.sE~ssi:ng penalties for a second sirnila.r offense whore.? 
as her2 3 such offense is either made deliberately or through gross 
neglect, it is immaterial that the first·o.ffense was innocent or 
deliberate. Such a violator:, it must b2 assumcci, has not learned 
its lessona Obviously, the first suspension in nowise deterred the 
commission of the second one and since the latti:::r is not im10cent, 
the licensee is not ·anti tled to any consic:Loratj_on rc~lating to the 
former. It may be that ·where both violations o.re innocent the same 
rule will pertain, but that is unnecessary here t~o determine. 

Th~~ license will.? thereforeJ be suspended. for twenty days., 

Licensee 1 s further conti~ntions that (1) an irmoc,.::nt sale 
should not be deemed to violate the Fair Trade regulations and that 
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(2) this Department lacl~s power to adopt such· regulations pei-mlizing 
a licensee. where there is no .showing that . the. offense vvas made 
"wilfulJ..y and knowingly, 11 have hereto·fore been ·found lacking in sub­
stance·. ~~ Cooper 2 supra. 

Acc6r~ingly, it is, on this 22nd· day of IVIay, 1941, . 

ORDERED, that Plenary Retail· Distribution :LicenseD-9, herE:;­
tofore issued to.Lichtmann Liquor Distributors, Inc. for premises 
94 French Street, New Brm1swick, be and hereby is suspended for a 
period of twenty (20) days, effective May 26; 1941, at ·7:00 A.M. 
(D .-S. T.) • . 

. E. ·W. ·GARRETT, 
Actiug Commissi'oner .. 

3. NEWARK LICENSEES - TEST BLACKOUT MAY 26, 1941. 

. The Public Safety Cammi ttee of the. Newark Defei1se· Council 
informs me that a test Blackout will be held at fifteen minutes after 
midnight this coming Sunday. The official time and.duration is from· 
12:15 A~M. to 12:30 A.MQ, Monday, May 26, ·1941Q 

I have .been requested to direct your attention-to these 
facts and to suggest that you·be:prepared to permit no light to show 
from your licensed premises during the Blackout pe·riodo 

It is my patriotic duty to present this matter to youo 

It is your patriotic duty to cooperate. 

E. W. GARRETTJ 
Acting Commissioner. 

4. · MANUFACTURERS AND WHOLESALERS - WAREHOUSING - MAY VIJAREHOUSE ONLY 
IN CONNECTION WITH THEIR OWN BUSINESSES. 

SALES BY WHOLESALERS TO RETAILERS -· TAX INCREASES - EXCESSIVE 
CREDIT - TIED-HOUSES - HEREIN OF THE DANGERS OF OVERSTOCKING 
RETAILERSo 

Austin, Nichols & Co., Inc., 
82 Poinier .st., 
Newark," N .. · J. 

Gentlemen~ 

May 23, 19'"11 

Your plenary wholesale license authorizes the sale and 
distribution of alcoholic beverages to duly licensed retailers and 
whol~salers, and the maintenance of a warehouse and salesroom. But 
the statute does not prescribe in so mo.ny words just what this ware-
housing may be. Apparently, it does not contemplate general . 
warehousing, or storage for the account of oth~~rs,- as there is pro­
vided· in the statute a public warehouse license' (H. S. 33~1-14) for 
this purpose. Thus, the particular warehousing privileges conferred 
upon wholesalers must be found in th1::; general context and purpose of 
the law. · 
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It is prov~ided in R. s. 33:1-26 that licensees:, except public 
warehouse licensees,, may deliver· alcoholic beverages in their ovv:n .· 
vehicles, but solely, however, for their own respective .businesses 
in connection with and as defined in their re.spec~ive l.ic_e~1ses, 
without a transportation license, if the vehicles are· properly 
marked with"transportation ·insignia as required therein. But it is 
only transportation in connection with the business covered by the 
license that is allowed, and not for hire as a public or cornrnon 
carrier. .Thus~· deliveries may not b·3 made f.Q.r. retailE;rs, although 
they· may be made. to retailers, and such deliveries.are in connection 
with the wholesaler's. business, for until deli very' the transac~ion . 
is not completedo 

It is the same, in principle.? with the warehousing, and hence 
the same rule applies~ 

It follows that wholesalers may warehouse only in connection 
with, and within the .scope of their respective licenseso .That means. 
warehousing for the wholesaler, not for the retailer or for anyone 
else; i&e., -the storage of merchandise in which title ·is in the 
wholes.al er or vvhich is merely in transit on the way in or on the vvay 
out of his place; in other wor~s, such warehousing as is incidental 
to the conduct of the licensed business of the wholesaler. , Conse..:. 
quently, it is not permissible for a vvholesaler to store on his 
prernis·es merchandise Which has bem1 sold to a retailer, for in such 
cas~ it is no longer the wholesaler ts business, but the retailer rs 
business in connection with whici1 tho vvarehousing is done o That is 
the reason for the ruling in Bulletin 50, Item 10, to the same 
effect. 

The foregoing applies,· of course, to your New Jersey license 
at 82 Poirrier Street, Newark. It does not apply to your Brooklyn 
premises which are.not covered by your New Jersey license and as to 
whicri you should consult the New York authoritieso 

You mention that the storage for retailers· in which you en­
gaged_ took place during th~ month of September 1940, when the 
retailers bought a quantity. of merchandise in anticipation of the 
wholesale price and discount schedules which were to take effect 
on October 1, 1940. 

Do I understand that so much merchandise was sold to re­
tailers, in anticipation of these regulations, that the retailers 
could not even accept the merchandise, necessitating storage else­
where? 

My recollection is that thr~ same stocking Uy occurred during 
June of 1940, prior to the Federal tax increase effective July 1, 
1940. 

In view that another Federal tax increase may shortly be 
imposed anc1 the same situation created, I feel that I should c2.ution 
you against sales which result in retailers 1 taking merchandise in 
a volume far beyond their J_Jusiness needs or credit facilitie:S.., 
While ordinary credit is unobjectionable Qnd a normal business prac­
tice, there is no question but that the granting of excessive credit 
weakens ·the retailer_t s financia.l stability, brings hiw uncler the 
influence of the wholesalcr·and creates to a degree, a tied-house, 
vvhich is the very thing Section 33~ 1~43 of tlv:; Act is designed to 
prevent. As the amount of credit increases, the influence of the 
wholesaler over the retailer also increases, in like or possibly 
greater proportion. To enforce collection of the account becomes 
hazardous to the retailer's existence and finQlly reaches the point 
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where it_would accomplish, substantially, the destr~ction ?f the re~:. 
tailerts ~usines§ •. With that prospect, the retailer-becomes-sub­
servient· to the wholesaler, as is wholly na.tural, .. and it is . 
inevitable that ·the wholesaler's control over ·th~ retail~r shall 
eventually ~ecome completeo 

. I_ therefore cordially recommend that your comp.any, and the· 
wholesale .industry as a ·whole, consider this myrchandising _practice 
nldst carefully. · ·The consequences· ·'will bear careful watching. I· 
hope·.that··because of such ·practices it ~ill not becom~ necessary to 
promulgate regulations to accon1plish the .purposes ·of _S.ection 33:1-=-43. 

very truly yours, 
Eo Wo GARRETT, . 

·Acting Coilllnissioner~ 

5. APPELLATE DECISIONS. - RAYNOR v. WEST DEPTFOHDo. 

SUFFICIENT LICENSES IN VICINITY DENIAL AFFIRNIEDo. 

STANLEY. RAYNOR·, ) 

Appellant., ) 

-vs-

TOWNSHIP COMMITTEE OF THE 
TOWNSHIP OF WEST DEPTFORD, 

Respondent 

) 

) 

) 

-) 

ON APPEAL 
CONCLUSIONS AND. ORDER 

Hannold & Hannold, Esqso, Attorneys for tl:J.e Appellant. 
William J. McEwen, Tovmshi p Clerk, Appearing oh beha:lf · of the.­

Respondent .. · 

Appellant appeals from respondent's ~efus~l to transfer 
his plenaryretail distribution license for premises on.First AvGnue, 
1v1antua, to premises on Hessian Avenue, Colonial Manor, both sections 
being located in the Tovmship of West Deptford o • 

This municipality is a rural agricultural community with a 
population of 4,000o Ther~ is no busines~ d~strict in:the entire 
township but scattered ·here and there are various stores.,. and also 
different types of busin~ss carried on from private residences. In 
addition to nine consumption l'icenses issued in the municipality, 
there are two distribution licenses, one of which is issued to ap­
pellant o The other. is ~bout tvvo miles from where appellant desires 
to locate. · · 

The section known as Coloni2 .. 1 Manor has approximately 600 
people residing there. ·In this section there ~re n6w located two 
consumption licenses, one about three-tenths of a mile from the pro­
posed site and the other about one-half mile therefromo There is also 
a consumption license, although located in the adjoining tovmship of 
Doptford, ab~out 250 feet away. 

Hessian Avenue is essentially a residential street~ Appel­
lant's new premises, a two-story dwelling, are located between 100 
and 150 feet off the main highway known as· Gateway Boulevard. On 
the corner of Hessian Avenue and Gateway Boulevard is a retail auto­
mobile business which is on the line Gividing west Deptford Township 
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from the City of Woodbury. Next to the automobile business there 
are, on Gateway Boulevard in Woodbury, six or seven stores, 'all 
catering to the i1mnediate necessities of the residentso 

The rn.unber of licensed places to be permitted in any particu­
lar area is a matter confided to the sot:md discretion of the issuing 
authority. Santoriella v. Howell 2 Bulletin 252, Item 8; Sudol Vo 

Wallington, _Bulletin 267, Item 10; Pitman v. Pemberton2 Bulletin 277, 
Item 6; Boody Vo Gloucester 2 Bulletin 300, Item 11; Smith Vo Winslow, 
Bulletin 334, Item l; Alpert Vo Asbury Park2 Bulletin 380, Item 2; 
Winslow v. Pennsauken, Bulletin 401, Iten1 11. The privilege of a 
place to place transfer of an outstanding license is subject, among 
othr2r things, to the reasonable and bona fide exercise of that 
discretiono Lingelbach v. North Caldwell, Bulletin 180, Item 8; 
Ninety-One Jefferson St.2 Passaic2 Inco v. Passaic2 Bulletin 255, 
Ite:Lll 9; Polansky v. Millburn? Bulletin 258, Item 2; Mita v. Orange2 
Bulletin 266, Item 10; Gomulkc.t v" Linden 2 Bulletin 294, Itera 8; 
Smith v. Winslow, supra; l.i.lpert v. Asbury Park 2 supra; Winslow v. 
Pennsauken? supra. 

In view of the number of licensed establishments now located 
in the vicinity, it would appear that respondent's determination that 
sufficient licenses have been issued there and its consequent refusal 
to place an additional license there, albeit a distribution license, 
is not unreasonable. 

l-i.s was said in Boddy v. Gloucester,, supra: 

nnetermination of the number of liquor establishments 
to be permitted in any particular area is a matter 
confided to the sound discretion of the issuing au­
thority. Santoriella v. Howell 2 Bulletin 252, Item 8; 
Mi ta v. Orange, Bulle tin 266, Itc~m 10; Sudol v. 
Wallington, Bulletin 267, Item 10. There is no proof 
that respondent abused that discretion in determining 
that a third liquor place - even though a 'packager 
store as distinguished from the existent consumption 
establishments - should not be permitted in the area 
in questiono 

TYAppellarit contends, hovvever, that there are, at 
present,, only consumption places and no •package• 
stores in the Tovvnsh]_p; that . it is unreasonable to 
compel a man or woman seel,ing to purchase bottled 
liquor to walk into or through the barroom of a tavern; 
that, therefore, a 'package1 store.should be permitted 
in the Tovmship. 

YT This con ten ti on is vd thout merit. In the first place, 
it does not appear that anyone in the Township is 
suffering inconvenience resulting from the lack of a. 
'package' store. Furthermore, even were appellant 1 s 
argument well taken that there is need of such a store 
in the Tovmship, it does not follovv that the store mus·t 
be located at the vicinity in question" As already 
stated.? respondent was reasonable in determining that a 
sufficient nun1ber of liquor places already exist in 
that area." 

This quotation from the Boody case also µnswers appellant's 
contention that it would be rnore convenient and desirable for the 
residents to purchase their liquor in a-"package goodsn store instead 
of a saloono Moreover.? such inconvenience, of itself, does not 
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constitute such a public need as would here warrant a finding that 
respondentts denial of appellantts application was arbitraryo 
Cf. Ravitz v. Little Falls, Bulletin 403, Item 1. 

The foregoing renders it unnecessary to pass upon the other 
reasons assigned by respondent for denying the transfer of appel­
lant• s license. 

The action of respondent is affirmed. 

Accordingly, it is, on this 23rd day of ·May, 1941, 

ORDERED, 1 that the petition of. appeal be and the same is here­
by dismissed. 

E. W. GARRETT, 
Acting Cormnissioner~ 

6. DISCIPLINAHY PROCEEDINGS - DEVICE IN THE NATURE OF A SLOT 
·MACHINE - DEVICE DESIGNED FOR GAMBLING - KEENEY 1S "1938 TRACK 

TIIVIEYT - UNAUTHORIZED INSTALLATION ON LICENSED PREMISES BY 
MACHINE DIST;RIBUTOR - CHARGES \IVITHDRAvVN o 

In the Matter of Disciplinary 
Proceedings against · 

VALLATESE ASSOCIATION3 , 

800 Fourth Avenue, 
Elizabeth, N. J., 

) 

) 

) 

) 
Holder of Club License CB-6, issued 
by the Municipal Board of Alcoholic ) 
Beverage Control of the City of 
Elizabeth, County of Uniono ) 

ORDER 

On Mny 9, 1941 charges were preferred against the licensee, 
Vallatese Association, which alleged that it possessed, and allowed, 
permitted and suffered on or about its licensed premises a device 
in the nature of a slot machine and a device designed for the pur­
pose of gamblingo 

These charges ·were preferred as a resuJ.. t of reports from 
investigators which disclosed that a Keeney ts Hl938 Track Time" 
machine had been found in the licensed premises. Supplemental re­
ports from the-: participating investigators sho'N that the machine 
when found was not connected to any electrical outlet (a p~erequisite 
to operation), was not =Ln working condition, and in fact did not 
operate when tried by an investigator. 

The supplemental reports further disclose tlmt subsequent 
to the arrival of the investigators the machine was called for and 
actually removed from the premises in the investigators' presence 
without any roquest or order from the investigators or any person 
connected with the premises. 

In response to questioning by the investigators, it ap­
peared that the Keeney Ts 11 1938 Track TimelY machine had been installed 
without authority or direction from any responsible persqn connected 
with the licensed association because·~ pin.ball bagatelle rnacr.dnc 
had not then been available. The Keeneyts machl.ne was removed and 
replaced voluntarily with a pin ball bagatelle in accordance with the 
apparent original intention~ 
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The origin~l teports did not disclose the full f~ct~Q In 
such a posture .of circumstances it is evident thit th~ licen~ed· asso­
ciation should n6t b~- subjected to disciplin~ry proceedings and 
penalized foJ..-. the unauthorized act- of _a machine_ ·-distributor o The gun 
of Jersey Justice should shoot straight and fast_9 but it sho~lct not 
go off half-cocked. 

Acco.~dingly.., t t is.9 on this 23rd day of May.? 1941., 

-_ ORDERED, that. the charges heretofore preferred against Vall2-
tese Association, holder of Club License CB-6.9 issued by_the 
Municipal Board of Alcoholic Beverage Control of the City of .Elizabeth, 
be and the same are hereby wi thdravm o 

E.' W. GARRETT, 
Acting C01m11issioner,, 

7. COUJtT J!ECISIONS -. NEW JERSEY. CHANCERY - PARAJJlOUIJ'.I' REALTY COMPAN·y· 
v. ROBERIK REALTY. COMPANY. 

TIED-HOUSES - ACCEPTANCE OF NEGOTLL\BLE PROMISSOHY NOTEJ APPARENTLY 
UNSECURED, IN PAY1~IENT FOH HEAL PROPERTY USED AS HETAIL LI_CENSED 
PREMISES AND BOUGHT FROLl BREWEHY AFFILIATE -BY PURCHASER APPARENTLY 
NOT INTERESTED IN SELLER, DOES NOT, IN CONTEMPLATION OF HaSo33:1-4~ 
CREATE A DIRECT OR INDIRECT INTEREST OF BREWEHY IN RETAILING OR 
REQUIRE DISCONTIHUJU"JCE OF SALE OF BREVVEHY 'iS PRODUCTS. 

Between 

PARiUVIOUNT REALTY COIViPANY, 
a corporation, 

Complainant, 

-and-

ROBERIK.REALTY COMPANY, 
a corporation, 

Defendant. 

- (D~cided May 19~ 1941). 

Appearances: . 

) 

) 

) 

) 

IN CHANCERY OF -NEW JERSEY 

On Bill. 
Specific Performance~ 
Docket 139; page 300 

HE~·;IOHANDUivi 
) 

(Not for print in the Official 
) Reports) ~ 

Mro Milton M. Unger, solicitor for complainanto 
Mr. Julius Stein, solicitor for defendanto 

STEIN, V. Co 

·: This case is before me on bill and ansvver. On April 4.? 1941, 
the complainant agreed to sell to the defendant a parcel of real 
estate on Clinton Avenue, Ne\i~ark, Nev·I Jersey 3 and to assign_ to the 
defenda1it the mortgage 1ield by the complainant on property on Fabyan 
Place, NewarkJ New Jersey. The agreed purchase price for both real 
estate and mortgage was $17;; 552. 00 wrilch the purchaser agre2d to pay 
by its negotiable pro~issory note in that sum payable to the order of 
th2 complainant in five years.? with interest. The contract calls for 
th£:' cleLL very of a warranty deed and an assignment of th~; bond anG. 

.mortgo.ge. The contrei.ct contains 0: clause which recites that the 
part1.es thereto understand that both the Clinton Avenue and Fabyan 
Place properties have buildings located thereon wherein there is law­
fully carried on the business of th?. retailing of alcoholic beverages, 

' 
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including _products o.f the.G. Krueger Brewing Company of.New.ark, New 
Jersey, arid that .the. complainant represents that the,acquisit.ion of 
the properties,·or.the mortgage thereon, contemp~ated by the· agree­
ment, will not ·rnake it unlawful for the purchaser or ·its tenants to 
continue the sale· of liquor thereon in view of ·the statut_e known as.? 
11 •An Act concerning alcoholic beverages, Section 33: 1-43. of_ the 
Revised Statutes', particularly as amended by the Laws· of 1940, 
Chapter 834, Sec •. 1, approved December 20, · 1940; 1 H~ either now or 
after the effective date of this statute which is June 6;. 19_41~ 

The defendant concedes the validity of complainantrs title to 
the realty anq. the.bond and mortgage, but justifies.its refusal to 
take title upon the· ground that the complaihant has stockholders and 
directors who are also stockholde.rs and· directors in the Brewing 
Company, and that the acceptance of the_ defendant's note by_ the com­
plainant, pursuant t6 the contr~~t, will: vest· in the complainant such 
an interest in· the retailing of alcohblic beverages oh th~ premises 
as is declared Unlawful by the cited statute·.. . .. . ., . . :. 

The complainant seeks the specific performance of the agree­
ment, and inasmuch as it appears from th:; pleadings that the essential 
facts .are not. j_n dispute, the case is pr-operly before the· c_ou~t on 
bill and answer and there r.emains to. be considered only. the rig·hts of 
the respective parties thereunder in the.light of the statute" The 
pertinei1.t provisions of this statute, which ·becom·e· ~nforcible on 
June 6, 1941, read. as fol_lows; · 

33: 1-43. nrt shall. be unlaviful for any owner' part 
ovvner, stockholder or officer or director of any corpora­
tion, or any other. person whatsoever interested in_ anyway 
whatsoever-' in any brewery, winery,. distillery or recti.fy.ing 
and blending plant, or any ·wholes::iTer of alc6-ho·lic beverages, 
to conduct, own either in whole or in part, or be directly 
or indirectly -interested in the retailing o·f any al.coholic 
beverages·except as provided·ih·this·-chapter, and such in~ 
terest shall include any payments or: delivery or"· money· or. 
property by way of loan or otherwise accompanied by an 
agreement to sell the. product . .of said brew.ery, winery, 
distillery, re-ctifyinK: and blending plant .or wholesaler •. 
Prior to Deceniber - s.ixth, one· thousand nine huildred ·and ·· .'. · 
forty, ~H*" the ovmership of or mortgage upon or ·z-my other 
int8rest in licensed premfses if such ovmers.hi-p, mor·tga_ge' 
or interest existed on· December sixth, one tho1.i"sand .nine· 
hundred and . thir.ty-three J shall not: be deemed to he a·n 
int.ere st· in the retailing of alcoholic beverages·o, · On and .. 
after Decer11ber sixth, one thqusand nine hilndred. and: fo.rty, iH~ 
the ovmership of _or mortgage upon or any other ipt,~rest· ·1n 
lice~sed premis~s if such ovmership, _mortgage of interest 
existed on Decembe.r: sixth, one .thousand nine_ hlindred. and· 
th~rty-three .?. shc.;tll not be deenied to be an interest· in tqe 
retailing . or·· alcoholic b 12verages; provided 2 none. of the .. 
products of the breweryJ winery,· distillery, rec.tifying 
and blending plant, _o_r wholesaler_, is s·old dir0ctly or 
indirectly at the licensed· .premises. 

-)*" ilAN ACT. concerning alcoholic beverages; and. amending .s.ec'tion 
33.:1-43 of the Revised :StatutesnJ approved· ,December· .20,· 1940 
(~ .. L. 1940, CD 234). . . :· ' . . -, ' 

-)H~ June sixth, one thousand ·nine hundr13d and forty-one o 
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'·' 

"It s_hall ·be unlawful for any owner,·. par·-t- Qyin.1.er, 
stockholdei .. or officE:~r or director of any. -co:r,)p.orµtion, 
or any other person ·whatsoever, interested in ,ru1y way 
whatsoever in the retailing of alcoholic l~eve.~.'.lg~s to 
conduct, own eithe.-r in whole or j_n par.t,: o:r ··;to be a 
shareholder, officer or dil-;e-ctor of a ·corp.oration or 
association, dir·~qtly or indirectly, inter:~,s~t(~d: in any 
brev-ve:ry, winery, distill·ery, rectifying.· ;and . blqnding 
plant, or vi:rholesaling or :irnporting interes.·ts of :o.ny 
kind whatsoever outside of the State. 

TYNo interest in the retailing of alcoholic beverages 
shall be deemed to e:;-dst by reason of the ovmershi.p, 
delivery or loan of ·interior signs designe~ for and 

.. exclusively used for advertising the product of or 
·p;r9duct offered for sale by such brewery, winery!) 
distillery or rectifying and blending plant or v1.rhole­
sal0r. n 

The_ question presented is whether or not the consummation of 
the contra·ct in question will vest in the complainant such crr1. in- . ··.· .. 
terast in the retailing of alcoholic beverages of tha brewing~~oti~ : ·· 
pany on the· premises o.s to make the sale of such beveragi~S unlawJ'i.11. . .__. 
There i·s no contention that the defendant is connected with effher· ·· 
the complainant or the brewing co111pa:ny in any capacity whatsoever. 
In fact.? the only interest bet-ween the parties is that the defendant 
becomes the debtor of the complainant upon the consumn1ation of the 
sale. 

The New York Alcoholic Beverage Control Law (L. 1934, c.4782 
as amended by 1. 1937., c. 590) is siE1ilo.r to tlv~ Novv Jersey statut20 
It provides: · 

t1Sec. 101. liict:riufacturers o.nd wholesc.-:.lers not to 
b~ inter·2sted iri rett:~il places o 1. It. sh:.~.1.ll be unlo.wful 
fo"r y. r~1anufactu:rer 01" wholesalf~.r li.censed ·L1nde1~ this cha9ter 
to 

.. :ri (a) Be interested directly or indi"rectly in any 
premis.es· t-vv.'here ·3.r;1~j ·e:Ucoholic bevero.g~. is.sold at retail; 
or. in any ·business- ·devoted wholly or partially to t~11.~ 
.sale of .?d1.Y alcoholic· bev2ro.ge at retail by_· stock oYmer­
ship; inter' locking directors 9 1nortgags ... or lien on nny 
personal or r·eal· ·property!) or by any other means. i~ ->~ ~~ -1(-

. n(b) Make, or< cause to be madoJ -any loan to any 
person engaged in thi:;. manufacturer or sale of any alco­

. hol_ic beverage o.t wholc:so.le or retailo -
, n (c) :Mako any gift or render a.1.1y service of c.ny 
kind whatsoever, direc.tly or indirectly, to any person .. 
licensed under this, chapter which in the judgment of the· 
liquor authority may tend to influence sucr1 licensee to 
pure.base the product _of such manufacturer or vvholesaler. 

_:·:<. '<... t1:(d) · Ent•Jr into any contract vvitll any retail i:L­
cen:se-:.~·. whereby such licensee agrees to confine _his sales 
to alcoholic beverage-s manufactured or sold_ by one or 
mor"2 such manufacturers or \nrholesalers. Any such contract 
shall.be void and subject the lic0nsee (sic) of all parties 
concerned to· revocationo . 

n2. · Any lien, mortgage.? or other .interest or estate: 9 

huwever, now held by a manufacturer or '~v\lholesal~~r on real 
property of a l:J_cens·2eJ 1ivhich lien, mortgage, inter(:;st or 
estate was ·acqufred on or before December thirty-first.'> 
nineteen hundred and thirty-two.? shall not be included 
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within the provisions of this section but the burden 
of estimating the time of the accrual of the· lnterest 
comprehended by this subdivision shall be upon the 
person who.claims to. be entitled· to the protection and 
exemption .afforded hereby." · 

Int~rpreting that section, the Attorney General of Nevv York 
held that a stockholder secretary of a brevdng corporation may 
lease hl.s ovvn·realty to a lessee who·is to engage in th-a sale of 
beer. Bee. Op. Attorney--General (1930), 48 St o Depto. 16 o 

What. is· meant by the wo1'ids iidJ..rectly or indirectly interestedtt? 

The Interstate Commerce Act (49 U.S.C.Ao9 title YITransnorta­
tionvv, Sec .. 1 __(_fil_ 3 ) provides: 'fl It shall be unlawful for any railroad 
company to transport (in interstat·2 com1nerce) ~*" -)t ~t any article or 
commodity -)t -)~ * w-11ich it may ovm in whole or in part, or in which it 
may have any in ter2s t·2 direct .or indirect 2 except such articles or 
corrunodi ties as may be necessary. or inteno_ed for its use j_n the con-
duct of its business as a common carrier·. u · 

In United. States ex 1·01 •. Attorne' Gener&l v o Delaware & 
Hudson Co., 1909 213 U. Se 368, 29 Sup. Ct. 527, 53 L. Ed. 8362 
Mr 0 Justice vv'ln to held that the ovmcrship by a railroad carrier of 
stock, irrespectiv2 of the· extm1t of such stocl-c ownership, in a 
bona fide corporation manufacturing, mining, producing or owning 
the commodity carried, in that case coal, is not the ninterest, 
direct or indirect,n in such commodity forbidden to the carrier, but 
that such·words arc: to be taken as embracing only a legal or equi­
table interest in the comrnodi ties to v/hich tl1ey refer.. The language 
of the Supr,2me Court at page L110 of that case· embraces a ·most ex­
tensive examination of -..vhat i-s meant by Hinterest, direct or 
indirect 0 n .I quote: 

"It remains to deter111ine the nature and 
character of the interest embraced in the words 
1in which it is interested.? directly or indirectly.' 
The _.contention of the government that the clause 
forbids. a railroad company to transport any com­
ii.lodi ty manufactured.:< mirn3d_, or produced, or m·vned 
in whole or in part, etco, by a bona fide corpora­
tion in which the transporting carrier holds a 
stock.interest, however small, is based upon th2 . 
assumption that such prohibition is embraced in the 
words we are consideringo The opposing contention,_ 
however, is that interest, direct or indirect, in­
cludes only commodities in which a, carrier has a 
legal interest, and therefore does not exclude the 
rig_t.t. to carry cor11mocli ties wbich hav 1 • .: been manufac-

···tured, mined, produced or uvmed- by a separate and 
distinct· corporation, siwply because the transport­
ing carrier may be interested in the producing, etc.:; 
corporation as an owner of stoc1r therein. If the 
v~ords in question are to be taken. as embracing only a 

. leg.al or equitable interest in the commodities to · 
which they refer, th.~y cannot be; held to ·include 
comn10di ties manufactured, rn.ined, produced, or ovmed, 

.etc., by a distinct corporation merely because of a 
stock ovvnership of the carrier. Pullman's Palace 
Car Coo v. Missouri P.R. Co. 115 UeS. 588, 29 L. eda 
499, 6 Sup. Ct. Rep. 194; Conl~y v. Mathieson Alkali 
Worksj 190 Uo S. 406, 47 L. ed. 1113~ 23 Sup. Ct. 
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Rep. 728. And that this is well settle·ct also in 
the la·v'l of Pennsylvania is not questioned·. It is 
.unnecessary to pursue the subject in mor·e detail, 
since it is conceded in the argument for ·the govern­
ment that, if the clause embraces only ~ legal 
interest in an article or commodity:; it cannot be . 
helO. to include a prohibition against carrying a corn­
rnodi ty simply because it had been manufactured, mined,. 
or produced, or is owned by a corporation in which 
the carrier :Ls a stockholder o The contention of the­
govormnent substantially ~r.ests upon the assumption 
that, rmless the words be given the meaning cor1- · 
.tended. for, they. are without .significance. That this 
is ·cl~~rly ·not the case is well illustrated by the 
New York, N. H, & H. Ro Co. case, supra. In .. that 
caso the Chesapeake & Ohio Railway Company it was 
shovvri at one time not only directly engaged in buy­
ing, .selling, and transporting coal, but subs.equently , .. 
when a st8:tute was passed in West Virginia prohibit..:.. 
ing such dealings, it resorted to indirect methods 
for the continuance of its previous practice. It 

· maj well ·be that the very object of the provision 
· ·was to reach and. render impossible the successful·. 

employment of methods of the character referred too. 
* * * If it be that the mind of Congress was fixed 
on the transportation by a carrier of any commodity 
produced by a corporation in 11vbich the carrier held 
stock,,_ then vve think t~ne failure to provi.de for ·such 
a 9ontingency in express language gives rise to the 
irnplica ti on that it was not the:; purpose to include 
it. At all events, in view of the far-reaching 
consequences of giving the statute such a construc­
tion as that contended for, as indicated by the 
statement taken from the answers and returns which 
we have p~eviously inserted in the margin, and of 
the questions of constitutional power which would 
arise if that construction was adop:tod, we hold the 
contention of the governm12:nt not well founded. 

nwe then construe the statute as prohibiting 
a railroad company engaged in interstate commerce 
from transporting in such co111111erce articles or corn­
rnodi ties under the follovving circumstances and 

:J , t . ., " " " ( ) u.11 .L, • t . i . t •. COnCLl lOilS o -,, x -,.· C vvl18l'l 1_,ne Carrier~ a - "tne lffi8 

·of transportation, has an inter~st, direct or 
indirect, in a legal or equitable sense, in the 
article or conModi ty, not including, therefore, 
articles or commodities manufactured.? mined, produced, 
or owned, etc .. , by a bona fide corporation in which 

. the railroad company is· a stockholder. ~~ -)t ->~" 

It-seems to me that in order to determine the meaning of 
the word Hinterest, n or ninterested 11 as used in our statute, a· 
financial as distinguished from a sentimental or prospectively re­
mote interest is intended.. 

In the case under consideration there is no present or 
contemplated finanGial intere.st J nor a direct or indirect interest 
between the defendant and the brewing companyo In its brief the de­
fendant con6ede~ that_ the mere giving of a note by the defendant to 
the complainant cons.ti tutes no lien on the premi·ses and that the 
statute r13fers to an· TT'fntorest in licen.sGd -prc~mises o·n Interest is 
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not to be confused with obligationo True it is that the defendant, 
by reason of the notcj which it is to give, has an obligation to tl~f! 
_complainant and.it may also be true that the non-payment of the note 
may give ~is~ to a judgment which would ripen into a lien upon the 
premises, but that is not the situation before the;:; court at the 
present tiwe. It may be that if such a condition· arose the situa­
tion would be-altered .. It is, however, one not contemplated or re­
quired by the contract. 

Herc the sale results in the acquisition of _title by a 
total s trariger with the resultant rel1ationship of debtor and credi­
tor arising as between the defei'ldnnt and the S8ller. ·It neither 
violates the lette~ ·nor the intent and spirit of the statute. It 
is not one under which the statute in question would E1ake it unlaw- · 
ful for the def end.ant or its · t·2nants to use the premises for the 
sale of alcoholic .beverages manufactured by the brewery in question" 

This being the only question at issue, specific performance 
is.not to be refused to the complainant~ I will advise a decree for 
specific performance of the contract without costs or counsel fees. 

---oOo----

8. COUB.T DECISIONS - NEW JEHSEY SUPRE:uI'E COURT - SCHENLEY v o GARRETT -
ENGLANDER AND KR?jMER v,, AHDRUSo 

DISCRIMINATORY PRICES AND Discouw.rs -· REGULATIONS NO. 34 - WHIT OF 
CERTIORAHI GHANTED TO·REVIEW CONSTITUTIONALITY OF PoL. 1939, C. 87 
AND TITLE ;.-s3 OF TllE REVISED STATUTES, AND TO DETERJ.iHNE THE 
AUTHOHITY OF THE ACTING COMUIISSIONEH - WRIT OF CERTIORARI DENIED TO 
REVIEW LEGALITY OF ARHESTS FOR VIOLATION OF PeLo 1939, c. 87 PRIOR 
TO INDICTMENT" . 

SCHENLEY DISTRIBUTOE~, INC,,, 

Prosecutor, 

-vs-

) 

) 

) 

Eo W. GAHEETT, ACTING COMMISSIONER. ) 
OF THE DEPARTMENT OF ALCOHOLIC 
BEVERAGE CONTROL, STATE OF NEW ) 
JEHSEY, 

Def0ndant .. 

SAj.JI ENGLANDER. and Ei.J[ANUEL KHEMEHJ 

Pros'3cutors, 

-vs-

ivL ANDI-ms.? JUDGE OF THE POLICE 
COURT OF THE CITY OF PASSAIC, 

Defendants. 

) 

) 

) 

) 

) 

) 

- -) 

NEVv JEHSEY SUPREME COURT 

0 P I N I 0 N 

Argued May 20, 1941; briefs submi tt·2cl I,,1ay 2 3, _ 1941:; decided 
May 26, 1941. 

On petitions for writs of certiorario 
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Before. Justice Reher, at chambers. 

For the prosecutors: Mil ton, lvicNulty & Augelli; Jobn Mil ton, 
of counselo 

For the defendants: Emerson A,. Tschupp .. 

lIBHER, J. 

The motion papers present fairly debatable fundamental ques­
tions which warrant the issuance of a certiorari in the case of 
Schenley Distributors, Inc. The constitutionality of the rmderlying 
statutes is chailenged, ·and, on the hypothesis of. their validity, the 
o.uthori ty of the Acting Conrn1ission;;.3r is denied e And there are other 
substantial questions raised which it is not necessary to specify .. 
In my view)! the public interest dQiJands that all these questions be 
determined at the outset; and, since they are jurisdictional, the 
writ should issue now. It is not a sufficient objection that the 
allowance of th3 writ at this time will interfere with the e:nforcc~­
nwnt of the statute in this ·behalf. It is manifestly in the public 
interest that these questions be resolved as speedily as possible. 
Counsel for the prosecutors has agreed to waive the rul<JS and other­
wise to cooperate in th(:; bring]_ng on of the issue for an. early hear­
ing and determinatj_ono Moreover:; the allowance of the writ after 
judgment would rmdoubtedly have the so.rw~ result. It is conceded that, 
in such event} the writ should go. 

But these considerations do not apply to the complaints inade 
in th2 police court against Eng lander a:i..1.d Kre~aer o Their appli.ca tions 
seern to proceed on the assumption that they are nonindictable offenses, 
but in the memorandum sUbElitted by the acting commissioner as arn.icu~ 
curiae 2.- it is maintain0d that the e:~llegud violations are indictable 
and that the defendant judicial officer Hhas the jurisdiction of ·a 
j us tic e of the peace, L. c~., :> tha. t of an examining and com.mi t ting 
rnagistrate:.iTY and may only nconduct a preliminary hearing and hold 
prosecutors for action of th·::: Grand Jury .. 11 In such circumstances.? 
certiorari should not issue before indictment.. Farrow Vw Springer'# 
57 No .J .. L., 353. A difforent si tu2.tion would be presented if the 
magistrate asserted jurisdiction to proceed to final judgment~ If an 
indictment should be returnr~dJ counsel may renevv their moti'ons for 
certioraris if they are so advisedo 

---oOo---

Acting Commissioner. 


