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Petition of Appeal. 

(Filed, December 20, 1926; Served, December 
21, 1926.) 

NEW JERSEY COURT OF ERRORS 
AND APPEALS. 

DANIEL A. HoHMANN and l{ATH-
ARINE IC HOHMANN' 
C oniplainants-A pp ella1nts, 

vs. 

On Appeal 
from the 
Court of 

10 

2() Chancery. 
WILBUR S. CORKRAN, 

Defendant-Respondent. 

To the Honorable New Jersey Court of Errors 
and Appeals, in the last resort in all causes: 

The petition of Daniel A. Hohmann and I{atha-
rine I{. Hohmann, of the township of 1IiJlburn, 
Essex County, New Jersey, appellants in the 
above-stated cause, respectfully shows that your 
petitioners find then1SelYes aggri eved by a final 
decree made in the Court of Chancery by his 
Honor, Edwin Robert Walker, Chancellor of New 
Jersey, upon the advice of the Honorable Maj a L. 
Berry, Vice-Chancellor, bearing date the 16th day 
of November, in the year nineteen hundred twenty-
six, in a cause therein then depending, wherein 
your petitioners were complainants and Wilbur 
S. Corkran ,~ras defendant, in these respects, to 
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Petition of Appeal. 

wit: that said final decree orders, finds and ad-
judges that your petitioners are not entitled to 
discovery as praiyed for in their bill of complaint 
in ~aid cause; that said final decree adjudges that 
said bill of complaint be dismissed; that said final 
decre~orders and adjudges that complainants pay 
to defendant or his solicitors the costs of said 
cause therein and a counsel fee of $100, and 
awards to defendant and his solicitors counsel fee 
and costs accordingly; that said final decree pur-
ports to grant and in effect grants a motion on 
the part or in behalf of the defendant-respondent 
therein for a dismissal of said bill, whereas said 
motion ought to have been denied; that said Court 
of Chancery wrongfully received and considered 
upon said motion affidavits upon subjects extrane-
ous thereto and .-aid decree vvas n1ade upon an as-
sumption of facts, wrongfully found, which were 
jnapplicable to a motion to di smi s such bill; be-
cause said Court of Chancery, in lieu of making 
said final decree, should have made an order deny-
ing said motion of defendant-respondent and 
ought to have retained said bill of eomplaint, 
heard the same upon the me1·its and adjudged 
same upon the merits in favor of the complain-
ants, according to the prayer thereof; and because 
said final decree is erroneous _, contrary to the law 
and the fact ", contrary to the equities disclosed 
by said bill of complaint and in these and other 
respects wrong·ful and oppressive: And your pe-
titioners humbly appeal from the whole of said 
final decree and from each and every part thereof 
npon the ground that the same is erroneous, for 
that it ·orders, finds and adjndges that your peti-
tioners are not entitled to discoveriy as prayed 
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for in their said bill; for that it adjudges that 
said bill be dismissed; for that it orders and ad-
judges that petitioners pay to defendant-respond-
ent or his solicitors the said costs and counsel fee, 
and wrongfully awards the same accordingly; for 
that it purports to grant and in effect gr4~ts de- 10 
fendant-re sp ondent 's said motion for a di smissal 
of said bill; for that said Court of Chancery 
wron gfully received and considered upon said mo-
tion affidavits upon subjects extraneous thereto 
and same was made upon an assumption of facts, 
wrongfully found, which were inapplicable to such 
motion; for that said Court of Chancery failed 
to deny said motion of defendant-respondent, 
failed to retain said bill of complaint, denied to 20 
your petitioners the equal prot ection of the laws, 
deni ed them due process of law and took and ad-
jud ged the taking from them of their property 
vvithout due process of law and for that the said 
final decree was for these and other reasons in-
equitable, contrary to the law and the facts and 
oppres sive to and eonfiscatory of the rights of 
your petitioners in the premises disclosed by said 
bill. 

Your petitioners therefore humbly praiy that 30 
said final decree of the Chancellor may be, in the 
particulars aforesaid and because thereof, re-
versed, set aside and for nothing holden: And that 
your petitioners may have such relief in the prem-
ises as to this honorable Court shall seem meet. 

JOHN WINANS, 
Solicitor of and of Counsel with Appellants. 
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Answer to Petition of Appeal. 

(Filed, January 14, 1927.) 

NEW JERSEY COURT OF ERRORS 
AND APPEALS. 

DANIEL A. HoHMANN and I(ATH-
AnINE IC. HoHMANN, 
C 01nplainarnts-A ppell{J/nts, 

vs. 

WILBUR S. CORKRAN, 
Defendant-Appellee. 

On Appeal. 

Answer to 
Petition of 
Appeal. 

The answer of Wilbur S. Corkran, the above 
named appellee, to the petition of appeal of Dan-
iel A. Hohmann and I(atha.rine IC. Hohmann, the 
above named appellants: 

This appellee, not admitting the truth of all 
or any of the matters in the said petition of ap-
peal contained, for answer thereto nevertheless 
admits that a decree was made on the 16th day of 
November, 1926, and entered on the 18th day of 
November, 1926, in the Court of Chancery of New 
Jersey, in the above entitled cause, for the pur-
poses in said petition mentioned and as therein 
set forth; but as to the substance and form of 
said decree, this appellee begs leave to refer there-
to when the same shall be produced. 

This appellee is advised and believes that the 
said decree is agreeable to equity and he prays 
that the same may be affirmed with costs to be 
taxed in favor of this appellee. 

STEW ART & HARTSHORNE, 
-Solicitors for and of Counsel with Appellee. 
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Bill of Complaint. 

( Filed, September 3, 1926.) 

IN CHANCERY OF NEW JERSEY. 

To His Honor, EDWIN RoBERT WALKER, Chaneellor 
of the State of New Jersey: 10 

The complainants, Daniel A. Hohmann and 
I(atbarine I( . Hoh1n ann, re siding at Coniston 
R-oad, Short Hills, New Jersey, respectfully show 
unto your Honor, that: 

1. At all ti1nes herein mentioned, complainant 
I(a tharine IC Hohmann was the owner in her own 
right in fee simple and actually seized and pos-
sessed of a certain plot or parcel of land, situate, 
l~Ting and being at Short Hills, in the township of 
l\f ill burn , county of Essex and state of New J er-
se:v, abutting· and bounding on the northerly side 
of Coniston Road, at Short Hills aforesaid. 

2. At all said times these complainants were 
and are respectfully the husband and wife of each 
other. 

3. On or about November 1, 1924, complainant 
Daniel A. Hohmann, in behalf of himself and his 
said wife, con1plainant I(atharine IC. Hohmann, as 
owner .·. [ln<l the <1 efend 8nt, Willian1 S. Corkran, 
as contractor , made and executed in duplicate, to 
and with ei:vh other, a certain contract in writing, 
dated on that day, and severally sjgned and de-
livered, each to the other, duplicate originals 
thereof; a copy whereof, as so signed and delivered 
by defenrlflnt , is here+o anne xed, marked "Exhibit 
A'' and f orn1s part of this bill. 
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Bill of Complaint. 

4. At or about the time of the making and de-
livery of said contract, -plans and specifications for 
the proposed dwelling house and semi-detached 
garage, therein and in said contract referred to, 
were prepared and agreed upon by the parties 
hereto and incorporated by internal reference into 
said contract; which plans and specifications pre-
scribe and describe the dimensions, materials and 
character of the buildings intended to be erected 
pursuant thereto; duplicate originals of which 
plans and specifications are now in the possession 
of complainants and ready to be produced and 
proved as your Honor may direct. 

5. At the time of the execution and delivery 
of said contract and throughout the construction 
work thereunder, which ensued, it was the inten-
tion of the parties hereto that said dwelling house 
and garage should be erected upon the land and 
premises of complainant Katharine K. Hohmann, 
hereinbe£ore described, for the joint and comm.on 
use, occupation and enjoyment of the complain-
ants. 

6. At and before the time of the execution of 
said contract, and at all times thereafter, defend-
ant was and is a building contractor of extensive 
experience in the erection and construction of 
dwelling houses and garages of the same and simi-
lar dimensions, materials, construction and types 
and was and is familiar with the quantities and 
kinds of materials and labor neces .sary and appro-
priate to be used and employed in the erection and 
construction thereof and with the costs and ex-
penses thereof and of each item. and part thereof. 

7 

Bill of C ornvla.int. 

7. At and shortly before the making · of said 
contra ct, def end ant appraised the cost of the con-
struction of said dwelling house and semi-detached 
garag·e, so to be constructed thereunder, and of 
the materials and labor to be used and employed 
therein, and each item thereof, in the sum. of $14,-
000 and ther eupon, at the same times, stated and 
represent ed to complainants and each of them that 
said dwelling house and garage could and would 
be er ected and constructe d an d fully con1pleted, ac-
cording to said contract, plans and specifications, 
for said sum of $14,000. 

8. After the execution and delivery of said con-
tract and the preparation and mutual ac-ceptance 
of said plans and specifications and until a date 
shortly prior to June 12, 1925, defendant, in pre-
tended and ostensible compliance with the pro-
visions thereof, erected upon said premises a 
dwelling house and garage of the same general 
character as described and provided for therein, 
and purchased or otherwise procured and in-
stall ed therein certain building rna terials and 
hired and caused to be used and employed in and 
upon the construction work thereof certain labor, 
the amounts, kinds, qualities and values of which 
materials and labor are and at all said times have 
been well known to defendant, but of which com-
plainants have no knowledge. 

9. From tin1e to time during the course of con-
struction of said buildings, defendant stated and 
represented to complainants that he had expended 
and paid out large sums of money for their ac-
count, aggregating $21,438.68, in the purchase of 
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Bill of Complaint. 

materials, employment of labor and payment of 
expenses, necessarily procured, employed, ex-
pended and incurred in the erection and construc-
tion of said dwelling house and garage. 

10. That at the times when defendant made such 
statements and representations aforesaid, com-
plainants and each of them believed the same. 

11. During the course of construction of said 
dwelling house and garage complainants, believing 
and relying upon the statements and representa-
tions of defen dan t, 111ade as aforesaid, that he -had 
expended moneys and incurred debts ag·gregating 
said sum of $21,438.68, paid to defendant, at his 
request and upon his demand, the several sums 
of money hereinafter mentioned, aggregating $21,-
438.68, on the several dates as hereinafter stated: 

1924 
Nov. 

Dec. 

1925 
Jan. 

8 ................. . 
22 ................ .. 
28 ................. . 

5 ................. . 
13 ................ .. 
13 ................. . 
20 ................ .. 
24 ................. . 

$400.00 
500.00 
500.00 
500.00 
300.00 
200.00 
500.00 
500.00 

5.................. 300.00 
5.................. 200.00 

10 .................. 3,000 .00 
17.................. 500.00 

Jan. 26.................. $500.00 
31.................. 200.00 

Feb. 1.................. 300.00 
10 .................. 1,996.67 
21 .................. 2,200.00 

Mar. 2.................. 600.00 
7 .................. 1,100.00 

14.................. 300.00 
21 .................. 1,000.00 
28.................. 300.00 

Apr. 9 .................. 1,000.00 
Jun. 11.................. 100.00 

12 .................. 4,442.01 

$21,438.68 
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12. Def end ant did not at any time or times ex-
pend moneys or incur debts to the amount or ex-
tent of $21,438 .68, for the purchase of materials, 
employment of labor and payment of expenses or 
otherwise pay out money or incur debts in rela-
tion to said building and construction work, in 
excess of the sum of $14,000. 

13. rrhe said dwelling house and semi-detached 
garage, so as aforesaid erected by defendant, in 
seeming compliance with said contract, plans and 
specifications, did not cost $21,438.68; but in fact 
cost a much smaller sum _ of money, to wit: about 
the sum of $14,000. 

14. Said dwelling house and semi-detached 
garage, as constructed by defendant, are not and 
were not at any of the times herein mentioned well 
or reasonably worth said su1n of $21,438.68; but 
in fact were and are worth, exclusive of the land 
upon which the same are erected, a much smaller 
sum of money, to wit: about the sum of $14,000. 

15. At all times herein mentioned complainants 
and each of them were are are wholly unfamiliar 
with building construction or with the nature, 
quantities or kinds of materials or the kind or 
extent of labor necessary or proper for the con-
struction of buildings, including said dwelling 
house and garage, or with the cost of construction 
thereof or of the labor or materials necessariy or 
proper to be employed therein. 

16. Between June 13, 1925, and November 13, 
1925, both dates inclusive, complainants and each 
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Bill of Complaint. 

of them duly demanded of defendant that he pay 
over to them or either of -them the sum of $7,-
438.68, and each item and part thereof, the same 
being the excess of moneys paid to def end ant by 
complainants, over and above the actual cost of 
said construction work as aforesaid, and each item 
and part of said moneys, together with lawful in-
terest during the period while defendant withheld 
said moneys from complainants; but defendant 
thereupon refused and has always since refused 
to pay over said moneys or any part thereof to 
complainants or either of them or to any person 
for the1r benefit or account. 

17. Complainants have recently commenced an 
action in the Supreme Court of the State of New 
Jersey, which Court has ample jurisdiction in re-
lation to said action, for the recovery of said sum 
of $7,438.68, and each item thereof, and the inter-
est thereon as aforesaid; upon 5 separate and dis-
tinct causes of action or grounds, to wit: ( 1) for 
money had and received; (2) for obtaining money 
under false pretenses; (3) for breach of said 
building contract; ( 4) for conversion of the 
moneys aforesaid belongi.ng to complainants, and 
the building materials, or some portions thereof, 
purchased with portions of said moneys; and ( 5) 
for negligence in the destruction, loss and dam-
aging of portions of said buildings and of ma-
terials used or intended for use therein or other-
wise purchased with moneys supplied by these 
complainants; in which action defendant has an-
swered denying· all liabilit y on his part in the 
premises there in set forth; that said action has been 
noticed for trial at the Essex County Circuit of the 
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Bill of Complaint. 

:said Court and is now pending and undetermined 
therein; but that the remedy affor-ded or which 
may be afforded to complainants therein is wholly 
inadequate, for the reason that complainants have 
been and are unable to procure an examination of 
defendant, upon his oath., before the trial of said 
action concerning the several matters in relation 
to which discovery is herein prayed fur. 

18. Complainants and each of them have fre-
quently, since the making of said building con-
tract, during the course of the construction work 
ostensibly performed thereunder, and prior to the 
commencement of this suit, applied to the defend-
ant in a friendly manner and requested him to dis-
close and make known to the1n the persons to 
whom and the purposes for which their said 
mone 1ys and each item and part thereof were ex-
pended and to state, disclose and make known to 
them the kinds, quantities and costs of the labor 
and materials used in the construction of said 
dwelling house and semi-detached garage; the 
amounts, kinds and costs of materials purchased 
by defendant for the account or at the expense of 
complainants for use in said buildings or either of 
them; the amounts, kinds and costs of materials 
actually used therein or devoted to the construe-
tion thereof; the amounts, kinds and eosts of all 
surplus materials, purchased with complainants' 
money or purchased by defendant for their ac-
count and at their expense, and how all such sur-
plus materials were disposed of; the amounts, 
kinds and costs of all materials purchased with _the 
money of or at the expense of or for the account of 
complainants which were wasted, damaged or de-
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Bill of Co1nplaint. 

stroyed during the progress of said work; the 
kinds, duration and expense of all labor used or 
employed in the c,onstruction of said dwelling 
house and garage and each part thereof and of the 
various works required to be performed by said 
contract, plans and specifications or either of 
them, what portions of such labor were employed 
in constructing damaged or defective work or 
portions of said building or buildings, or in tear-
ing out, removing or destroying defective work 
therein or in replacing such defective work with 
new work of construction 1 as to the causes of such 
destruction, demolition, tearing out or injury to 
materials or to parts of the ,vork then or lately 
under construction; that he make full statement, 
disclosure and discovery as to where, when and 
from whom all materials used in said construc-
tion work, procured for use therein or otherwise 
purchased or procured -with .the moneys of com-
plainants or any part thereof or with moneys paid 
to defendant hy complainants or either of them 
on account of said building construction or any 
part or parts thereof were purchased or how oth-
erwise procured; and as to when, where and to 
whom all of the moneys, ag 0Tegating $21,438.68, 
supplied to defendant by complainants or either 
of them, were expended or paid out and for what 
purposes and that he, the said defendant, make 
and deliver to complainants a full and itemized 
statement of account, disclosing and showing in 
full each and every item of materials, de signating 
the same by their respective quantities, qualities, 
natures and kinds, ·which were purchased or pro-
cured for use in said buildings or either of them, 
the time when and the persons or corporations 
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from whom the same were acquired, the costs and 
reasonable values thereof and the amounts of 
money pajd by defendant or the obligations as-
sumed by him on account of the purchasing or ac-
quiring thereof and the times when the persons 
or corporations to whom, and the dates when, 
each of said payments was made and each of said 
obligations incurred and also the kind, quantities 
and durations of all labor and each item of labor 
upon said building work and the particular parts 
of said construction upon which each item of said 
labor was employed; the costs and reasonable 
values of all said labor, the persons to whom, the 
tirnes when and the amounts of money paid for 
labor; and the particular items, including dates, 
amounts, purposes and places where incurred and 
where paid, of all expenses for which defendant 
paid money, incurred debts or claims so to have 
done in relation to the erection of said buildings 
or either of them or the pcrf ormance of any of 
the work provided for in said contract, plans or 
specifications or either of them . 

10. At all times since the making of said con-
tract, and nob. ,ithstanding the reasonable requests 
so made to defendant by complainants, as set forth 
in the last preceding paragraph of this bill of 
complaint, def end ant has always refused and 
neglected to make any stateme~t or disclosure 
to complainants or either of them or to aniy per-
son for their use or benefit, concerning the dispo-
sition of said moneys, the natures of the .several 
materials and labor aforesaid or as to any of the 
matters or thing ·s ·concerning which complainants 
demanded such information, as set forth in said 
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last preceding paragraph; and at all said times 
defendant has ,vholly refused and neglected to 
make, furnish or exhibit to complainants or either 
of them any statement of account, truly setting 
forth the disposition of said moneys, so furnished 
to him by complainants, in the respects as in said 
last preceding paragraph set forth; but has in all 
respects wholly failed and refused to make any 
accounting, disclo ure or discovery in relation to 
the several matters therein set forth, as requested 
by complainants; except that he has from time to 
time supplied to complainants· alleged and pre-
tended monthly statements of account, not show-
ing the several matters aforesaid, as requested by 
complainants; which said alleged and pretended 
monthly statement;; of accOl nt, so made up by de-
fendant and deli Ye red to complainants, are now in 
the possession of these complainants, ready to be 
produced and proved as 1your honor may direct. 

20. Your complainants ha Ye not novir and have 
never had any knowledge or inforation as to the 
disposition of their moneys or ·with resp ect to said 
alleged materials, labor and other expenses, as 
hereto£ ore demanded by them as aforesaid, except 
the incomplete and misleading information con-
tained in said pretended statements of account, 
an<l are wholly in ignorance as to the facts in that 
regard. 

21. Defendant has in his possession and is able 
to furnish to complainants information regarding 
all of the matter so required of him and demanded 
by complainants as aforesaid; complainants have 
not this information and cannot safely proceed to 
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trial in their said action at law, without such dis-
covery and disclosure by defendant and without 
a true, full and detailed statement of account, 
made up by him or under his direction and veri-
fied by his oath in relation to the matters afore-
said; all of the information so sought by com-
plainants is necessary an<l material evidence in 
their said action at law, without which they cannot 
safely proceed to trial therein. 

Complainants and each of them are ,vholly with-
out adequate remedy in the courts of law, and 
therefore pray: 

1. That "\Yilbur S. Corkran, who is the defend-
ant in this snit , may answer this bill of complaint, 
under oath, and each statement therein made; 

2. That the defendant, Wilbur S. Corkran, may 
be required to make discovery under oath, accord-
ing to law and the practice of this honorable Court, 
in relation to the premises in this bill set forth, 
and particularly to disclose the kinds, quantities 
and costs of the labor and materials used in the 
construction of said d·welling house and garage, as 
to the amounts , kinds and costs of materials pur-
chased for that purpose, of materials actually used 
therein, of all surplus materials and how the latter 
·\Yer d ispo ,·ed of, ancl cf all nrn.terials ·wasted, da1n-
aged or destroyed during the progress of con-
struction ,vork upon said buildings; as to the labor 
employed in performing or installing work which 
was afterwards torn out and in replacing work 
torn out and destroyed, and as to the causes of 
such destruction, demolition, tearing out or injury 
to materials or parts of the work under construe-
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tion; as to where, when and from whom all such 
materials were purchased; when, where and to 
whom all the money aggregating $21,438.68, sup-
plied to defendant by complainants or either of 
them was expended or paid out and for what pur-
poses, as more particularly set forth above; 

3. That defendant Wilbur S. Corkran, may be 
required to make a just and true account of all 
said moneys, showing particularly the dates, 
places, persons or corporations to whom and for 
what purposes all payments were made by him for 
the account of complainants or either ,of them, his 
disposition of said money so paid or supplied to 
him by complainants with the items, reasonable 
values and costs of each ite :m of ·work, labor or ma-
terials appearing upon such account; 

4. That said defendant may be required to pro-
duce his books of account and all bills, vouchers, 
accounts and writing touching or concerning the 
premises or in any way relating to said construc-
tion work or to the receipt, handling or disposition 
of said money of the complainants; and 

5. That a writ of subpoena may issue, com-
manding said defendant to answer this bill of 
complaint and to abide by such order or orders as 
this Court may make in the premises. · 

. JOHN WINANS, 
Solicitor of and of Counsel with Complainants. 
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Affidavit of . Complainants. 

(Filed, September 3, 1926.) 

State of New Jersey, ( _,
0 

• 

County of Essex, 5':," .. 
Daniel A. Hohmann and I{atharine K. Hoh-

mann, the above named complainants, being each 
severally duly sworn according to law, each on his 
or her separate corporate oath saith-that each of 
the said deponents has read the foregoing bill, 
knows the contents thereof and that he and she 
each believe that the contents thereof are true. 

DANIEL A. HOHMANN, 
I{ATHARINE I{. HOB:MANN. 

Subscribed and sworn to this 
24th day of August, 1926, before me. 

LELA l(NEEN, 

Notary Public for N. J. 

Exhibit A Annexed to Bill. 

(Filed, September 3, 1926.) 

THIS AGREE ::MENT made the first day of No-
vember in the year nineteen hundred and twenty-
£ our by and between Wilbur S. Corkran herein-
after called the Contractor, and D. A. Hohmann 
hereinafter called the Owner, WITNESSETH, 
that whereas the O·wner intends to erect a resi-
dence on Coniston Place, Short I-Iills, N. J. 
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Exhibit A Annexed to Bill. 

NOW, THEREFORE, the Contractor and the 
Owner, for the considerations hereinafter named, 
agree as follows: 

ART CLE 1. THE WORK To BE DoNE AND THE Docu-
MENTS FoRl\IING THE CONTRACT. 

The Contractor agrees to provide all the labor 
and materials and to do all things necessary for the 
proper construction and completion of the work 
shown and described on Drawings bearing the title 
-and numbered-and in Specifications bearing 
the same title, the pages of which are numbered-
The said Drawings and Specifications and the 
General Conditions of the Contract consisting of 
Articles numbered one to -- together with this 
Agreement, constitute the Contract; the Drawings, 
Specifications and General Conditions being as 
fully a party ·thereof and hereof as if hereto at-
tached or herein repeated. If anything in the 
said General Conditions is inconsistent with this 
Agreement, the Agreement shall govern. 

The said documents have been prepared by --
therein and hereinafter called the Architect. 

ARTICLE 2. CHANGES IN THE WORK. 

The Owner, may from time to time, by written 
instructions or drawings issued to the Contractor, 
make changes in the above-named Drawings and 
Specifications, issue additional instructions, re-
quire additional work or direct the omission of 
work previously ordered, and the provisions of 
this contract shall apply to all such changes, modi-
fications and additions with the same effect as if 
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they were embodied in the original Drawings and 
Specifications. Since the cost of all such changes 
is to merge in the final cost of the work, Articles 
24 and 25 of t11e General Conditions of the Con-
tract are annulled, unless elsewhere especially 
made applicable. 

ARTICLE 3. THE CONTRACTOR'S DUTIES AND STATUS. 

The Contractor recognizes the relations of trust 
and confidence established between him and the 
Owner by this Agreement. I-Ie covenants with 
the Owner to furnish his best skill and judgment 
and to co-operate in forwarding the interest-
ests of the O·wner. He agrees to furnish efficient 
business administration and superintendence and 
to nse eYery effort to keep upon the work at all 
times an adequate supply of wo1~kmen and ma-
terials, and to secure its execution in the best and 
soundest way and in the most expeditious and eco-
nomical manner consistent with the interests of 
the Owner. 

ARTICLE 4. FEE FOR SERVICES.. 

In consideration of the performance of the con-
tract, the Owner agrees to pa;y the Contractor, in 
current funds, as compensation for his services 
hereunder Fourteen hundred dollars and no cents 
($1-100.00) ·which shall be paid as follows: Four 
hundred dollars ($400.00) upon signing, Three 
hundred dollars ($300.) on the :first of each month 
thereafter, except that One hundred dollars 
( $100.) shall be held until completion of contract. 
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ARTICLE 5. CosTs To BE REIMBunsED. 

The Owner agrees to reimburse the Contractor 
in current funds all costs necessarily incurred for 
the proper prosecution of the work and paid di-
rectly by the Contractor, such costs to include the 
following items, and to be at rates not higher than 
the standard paid in the locality of work except 
with prior consent of the Owner: 

(a) All labor directly on the Contractor's pay 
roll. 

(b) Salaries of Contractor's Employees sta-
tioned at the field offiee, in whatever capacity em-
ployed. Employees engaged, at shops or on the 
road, in expediting the production or transporta-
tion of material, shall be considered as stationed 
at the field office and their salaries paid for such 
part of their time as is employed on this work. 
Prorated time of time keeper and clerk at fifty 
cents ($0.50) an hour. 

(c) The proportion of transportation, traveling 
and hotel expenses of the Contractor or of his of-
ficers or employees incurred in discharge of duties 
-connected with this work. Operation of truck and 
driver at One Dollar and fifty cents ($1.50) when 
used. 

( d) All expenses incurred for transportation to 
and from the work of the force required for its 
prosecution. 

40 ( e) Permit fees, royalties, damages for in-
fringement of patents, and costs of def ending suits 

21 

Exhibit A Annexed to Bill. 

the ref or and for deposits lost for ea uses other 
than the Contractor's negligence. 

(f) Losses and expenses, not compensated by 
insurance and otherwise, sustained by the Con-
tractor in connection with the work, provided they 
have resulted from causes other than the fault or 
neglect of the Contractor. Such losses include set-
tlements made with the written consent and ap-
proval of the Owner. No such losses and ex-
penses shall be included in the cost of the work 
f 01· the purpose of determining the Contractor's 
fee, but, if, after a loss from fire, flood or similar 
cause not due to the fault or neglect of the Con-
tractor, he be put in charge of reconstruction, he 
shall be paid for his services a fee proportionate 
to that named in Article 4 hereof. 

(g) Minor expenses, suC'h as telegrams, tele-
phone service, expressage, antl similar petty cash 
items. 

(h) Cost of hand tools, not owned by the work-
men, canvas and tarpaulins, consumed in the 
prosecution of the work, and depreciation on such 
tools, canvas and tarpaulins used but not con-
sumed and which shall remain the property of 
the Contractor. 

ARTICLE 6. CosTs NOT To BE REIMBURSED. 

Reimbursement of expenses to the Contractor 
shall not include any of the following: 
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firm, or salary of any officer of ihe Contractor, if 
a cor:p~ratiorr. 

(b.) Salary of any person employed, during the-
execution of the work, in the main office or in any 
regularly established branch office of the Con.-
tractor, other than clerk and time keeper. 

( c) Overhead or general expenses of any kind,, 
except as these ma1y be- ex.pressly included in Ar-
ticle 5. 

( d) Interest on capital employed either in plant 
or in expenditvres on the work, except as may be-
expressly inclu<led in Article 5. 

ARTICLE 7. CosTs To BE PA1n THROUGH CoN-

TRACTon BY THE 0\VN ER. 

In addition to it ems of cost noted in Article 5 
for which the O,vner rein1burses the Contractor, 
the Owner shall pay all costs as follows: ( through 
Contractor) 

(a) 1:aterials, snpplies, equipment and trans-
portation required for the proper execution of the · 
work, which shall include all temporary si ruc-
·tures and their maintenance; all such costs to be-
at rates not higher th an the standard paid in the 
locality of the work except ·with prior consent of' 
the Owner. 

(b) The an1ounts of all separate contracts·. 

( c) Preminmi:; on a 11 hontls and insurance poli-
cies called for under Articles 19, 20, 21 and 22 of 
the General Conditions of the Contract. 
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( d) Rentals of all construction plant or parts 
thereof, whether rented from the Contractor or 
others, in accordance with rental agreements ap --
proved by tho Architect. Transportation of said 
construction plant, cost of loading and unloacling, 
cost of installation, dismantling and removal 
thereof and minor repairs and replacements dur-
ing its use on the work-all in accordance with 
the terms of the said rental agreements. 

ARTICLE 8. DISCOUNTS, REBATES, REFU DS1. 

All discounts, rebates and refunds, and all re-
turns from sale of surplus materials, equipment, 
etc., shall accrue to the O·wner, ancl the Contractor 
shall make provisions so that they can be secured. 

ARTICLE 9. Co.r TRACTOR's FINANCIAL RESPON-

SIBILITY. 

Any cost due to the negligence of the Contractor 
or anyone directly employed by him, either for 
the making good of defective wol'k, disposal of 
material wrongfully supplied, making good of dam-
age to property, or excess costs for material or 
labor, or otherwise, shall be borne by the · Con-
tractor, and the Owner may withhold mone 1y due 
the Contractor to cover any such cost already paid 
by him as part of the cost of the work. 

This article supersedes the provisions of Ar-
ticles 13, 14 and 16 of the General Conditions of 
the Contract so far as they are inconsistent here-
with. 
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ARTICLE 10. SEPARATE CONTRACTS. 

All portions of the work that the Contractor's 
organization has not been accustomed to perform 
or that the Owner may direct, shall be executed 
under separate contracts let by the Contractor di-
rect. In such cases either the Contractor shall ask 
for bids fron1 contractors approved by the Archi-
tect and shall deliver such bids to him, or the 
Architect shall procure such bids himself and in 
either case the Contractor shall determine with 

' the advise of the Owner or Architect as needed 
and subject to the approval of the Owner, the 
award and amount of the ac,cepted bid. The Con-
tractor shall contract for such work direct with 
such approved bidders in accordance with the 
terms of this agreement and the General Condi-
tions of the Contract, which Conditions shall, for 
the purpose of such contracts, stand as printed or 
written and not be subject to the modifications set 
forth herein. 

The Contractor, being fully responsible for the 
general management of the build ~ng operations, 
shall have full directing authority over the execu-
tion of the separate contracts. . 

The separate Contractors shall not only cooper-
ate with each other, as provided in Artcle 41 of the 
General Conditions of the Contract, but they shall 
conf or:m to all directions of the Contractor in re-
gard to the progress of the work. 

ARTICLE 11. TITLE TO THE WORK. 

The title of all work completed and in course 
of construction and of all :ma.terials on account of 
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which any payment has been made, and materials 
to be paid for under Article 7, shall be in the 
Owner. 

ARTICLE 12. AccouNTING, INSPECTION, AuDIT. 

The Contractor shall che-ck all :material and 
labor entering into the work and shall keep such 
full and detailed accounts as may be necessary 
to proper financial :management under this Agree-
ment and the s1yste:m shall be such as is satisfac-
tory to an auditor appointed by the Owner. The 
Owner, the auditor and their timekeepers and 
clerks shall be afforded access to the work and to 
all the Contractor's books, records, correspon-
dence, instructions, drawings, receipts, vouchers, 
:memoranda, etc., relating to this contract, and the 
Contractor shall preserve all such records for a 
period of two years after the final payment here-
under. 

ARTICLE 13. APPLICATIONS FoR PAYMENT. 

The Contractor shall, between the fifteenth and 
thirtieth of each month, deliver to the Owner a 
statement, .s-worn to if required, showing in detail 
and as completely as possible all moneys paid out 
by him on account of the cost of the work during 
the previous month for which he is to be reim-
bursed under Article 5 hereof, with original pay 
rolls for labor, checked and approved by a person 
satisfactory to the Owner, and all receipted bills. 

He shall as necessary submit to the Owner a 
eo:mple+e statement of all moneys properly due for 
:materiRls or on account of separ;:ite contracts, or 
on account of his fee, or otherwise, which are to 
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be paid direct by the Owner under Article 7 
hereof. 

The provisions of this Article supersede those 
of Article 26 of the General Conditions of the 
Contract. 

The Owners shall keep a balance in their ac-
count on the .Contractor's books sufficient to meet 
current needs. 

ARTICLE 14. CERTIFICATES OF PAYMENT. 

Tho Owner may check the Contractor's state-
ments of moneys due, called for in Article 13, and 
shall promptliy pay to the Contractor for all such 
as he approves. 

The provisions of this Artirle supersede the first 
paragraph of Article 27 of the General Conditions 
of the Contract. 

ARTICLE 15. DISBURSEMENTS. 

Should the Contractor neglect or refuse to pay, 
within five days after it falls due, any bill legiti-
rnately incurred by him hereunder (and for which 
he is to.be reimbursed under Article 5) the Owner,, 
after giving the Contractor twenty-£ our hours' 
written notice of his intention so to do, shall have 
the right to pay such bill directly, in which event 
such payment shall not, for the purpose either of 
reimbursement or of calculating the Contractor's 
fee, be included in the cost of the work. 

ARTICLE 16. TERMINATION OF CoNTEAOT. 

( The provisions of this Article supersede all of 
Article 37 of the General Conditions of the Con-
tract except the fir t sentence.) 

Exhibit A Annexed to Bill. 

If the Owner should terminate the contract un-
der the first sentence of Article 37 of the General 
Conclitions of the Contract, he shall reimburse the 
Contractor for the balance of all payments made 
by him under Article 5, plus a fee computed upon 
the cost of tho work to date at the rate of percent- 10 
ao·e named in Article 4 hereof, or if the Con-e 
tractor's fee be stated as a fixed sum, the Owner 
shall pay tho Contractor such an amount as will 
increase the payments on account of his fee to 
a sum which bears the sa1me ratio to the said fixed 
sum as the cost of the work at the time of termina-
tion bears to a reasonable estimated cost of the 
work completed, and the O·wner shall also pay to the 
Contractor fair compensation, either by purchase 20 
or rental, at the election of the Owner, for any 
equipment retained. In case of such termination 
of the contract the Owner shall furtl1er assume 
and become liable for all obligations, commit-
n1ents and unliquidated claims that the Contractor 
may have theretofore, in good faith, undertaken 
or incurred in connection with said work and the 
Contractor shall, as a condition of receiving the 
payments mentioned in this Article, execute and 
deliver all such papers and take all such steps, in- JO 
eluding the legal assignment of his contractural 
rio·hts and benefits of the Contractor under such 0 

obli~a tions or con1mitments. 
The Contractor and the owner for themselves, 

their successors, executors, administrators and as-
sig11s hereby agree to the full performance of the 
covenants herein contained. 

IN WITNESS ,VHEREOF they have executed 
this agreement the day and year first above 40 
written. 

WILBUR S. CORI{RAN. 

I(ATHERI E K. HOH11ANN. 
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Subpoena ad Respondendum. 

(Issued September 17, 1926; Served September 
18, 1926.) 

New Jersey, to wit, The State of New Jersey to 
Wilbur S. Corkran: GREETING 

(SEAL) 

Whereas a bill of complaint has lately 
been exhibited against you in our 
Court of Chancery by Daniel A. 
Hohmann and I(atharine I(. Hoh-
mann, to be relieved touching the 
matters therein contained. 

Therefore, we command you, if you intend to 
make a defense, that you file an ans-vler to said bill 
in the office of the Clerk of our said Court at Tren-
ton, on or before the expiration of twenty da,ys 
from and after the t--wenty-seventh day of Sep-
tember, 1926, and in default thereof such order 
-or decree will be made against you as the Court 
shall think equitable and just. 

Witness,· his Honor, Ed·win Robert Walker 
Chancellor of our said State, at Trenton, the sev~ 
enteenth day of September, in the year of our 
Lord one thousand nine hundred and twenty-six. 

JORN WIN ANS, 
Solicitor. 

TI-IO 1AS BARBER 
' Clerk. 
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Notice of Motion to Dismiss Bill . 
(Served, September 29, 1926.) 

IN CHANCERY OF NEW JERSEY. 

Between l 
DA IEL A. HoHMANN and KATH-

. ARINE K. HoHMANN,_ / On Bill, etc. 

C 01;npla1nants, Notice of 

and 

WILBUR S. CORKRAN, 
Defendant. 

To JOH" WINANS, EsQ., 
Solicitor for Complainants: 

J\fotion to 
Strike Out. 

PLEASE TAI{E OTICE that on Tuesday, 
October fifth, Nineteen Hundred and Twenty-six, 
at eleven A. ::M., or as soon thereafter as counsel 
can be heard, at Chancery Chambers, Newark, New 
Jersey, ,ve shall move before the Honorable J\faja 
Leon Berry, one of the Vice-Chancellors of this 
court, to strike out the bill of complaint in the 
above entitled cause on the grounds that: 

1. It does not set up an equitable cause of action. 

2. There is an adequate remedy at law. 

3. The Supreme Court of the State of New 
Jersey has already granted said adequate remedry 
to complainants by an order of his Honor William 
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S. Gummere, Chief Justice of the New Jersey Su-
preme Court, in a cause now depending in said 
court, wherein the complainants herein are plain- 40 
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Moving Affidavit. 

tiffs and the defendant herein is def end ant based 
' on the identical facts alleged in this cause. 

And take further notice that on the argument 
of said motion the attached affidavit will be pre-
sented to said Court. 

Dated, September 29, 1926. 

STEW ART & HARTSHORNE!, 
Solicitors for Def enuant. 

Moving Affidavit. 

( Served, September 29, 1926.) 

State of New Jersey, ( " .. 
County of Essex, f~0

• • 

Richard Hartshorne, being duly sworn on his 
oath, deposes and says: 

I am a member of the firm of Stewart & Hart-
shorne, solicitors for <lefendant, Wilbur S. Cork-
ran, in the above entitled cause, and attorneys for 
defendant, Wilbur S. Corkran, in the case of 
Daniel A. Hohmann and I(atharine K. Hohmann 
against Wilbur S. Corkran, now depending, at is-
sue and noticed for trial in the New Jersey Su-
preme Court, said cause being based upon the 
exact state of facts set forth in the bill of com-
plaint in the above entitled cause. 

Complainants, throu gh their counsel and pres-
ent solicitor, John Winan , Esquire, applied to 
the said Chief Justice of the New Jersey Supreme 
Court for an order for the examination of defend-
ant before trial, and on July 17, 1926, the Honor-
able Chief Justice of the New Jersey Supreme 
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Court granted an order for such examination of 
defendant before trial, a copy of which said order 
is attached hereto and made a part hereof. 

RICHARD HARTSHORNE. 

Subscribed and sworn to before me 
this 29th day of September, 1926. 

HARRY P. DAY, 
A 1Iaster in Chancery 

of New Jersey. 

Exhibit Annexed to Moving Affidavit. 

( Served, September 29, 1926.) 

NEW JERSEY SUPRE11E COURT, 

EssEx CouNTY. 

DANIEL A. HoHMANN and, in · the 
alternative, KATHARINE K. 
HOHMANN, 

Plaintiffs, 

vs. 

WILBUR s. CORKRAN, 
Defendant. 

Action 
at Law. 

Rule for 
Inspection 
of Building 
and for 
Examination 
Before Trial. 

Plaintiffs having moved, pursuant to Chapter 
93, Laws of 1924, for an examination of def end-
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Exhibit Annexed to Mov ,ing Affidavit. 

ant before trial, and defendant having made a 
cross motion for leave to inspect the dwelling 
house described in the pleadings herein, and plain-
tiffs consenting thereto, and such motions coming 
on to be heard pursuant to the respective notices 
thereof before the Chief Justice at the Court 
House in Newark on June 26, 1926, in the presence 
of John Winans, Esquire, counsel for the plain-
tiffs, and Richard I-Iartshorne, Esquire, counsel 
for the defendant, and the Qourt having consid-
ered the affidavits and arguments of counsel of 
the respective parties, it is thereupon, on motion 
of John Winans, atto1·ney of the plaintiffs, 

ORDERED that the defendant, Wilbur S. 
Corkran, have leave to inspect the dwelling house 
referred to in the pleadings in this cause, situate 
on Coniston Road, at Short Hills, 111 the Town-
ship of l\fillburn, Essex County, New Jersey, in 
company with such building and building-material 
experts as he may elect to take with him for the 
purpose, without committing any waste or other 
damage in and upon said building; such examina-
tion to take place between the hours of 1 o'clock 
and 5 o'clock in the afternoon on such day or 
days as are fixed by the Commissioner, and it is 
further 

ORDERED that the defendant, Wilbur S. 
Corkran, submit to examination upon his oath be-
fore trial, pursuant to the provisions of the stat-
ute above mentioned and of Sections 145 and 146 
of "An Act to regulate the Practice of Courts of 
Law ( Revisions of 1903) ''; such exan1ina tion to 
take place before John A. Bernhard, Esquire, one 
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of the Supreme Court Commissioners of this 
State, at his office, Prudential Building, Newark, 
New Jersey, commencing on such day as is fixed 
by the Commissioner at 2 o'clock in the afteTnoon, 
or as soon thereafter as counsel can be heard, and 
continuing thereafter on such days and at such 
times as the same shall be adjourned to by said 
Master; that defendant have notice thereof, as 
provided by law and the practice of this court, 
and that said examination be confined to the 50 
specific items or issues specified in the further bill 
of particulars of the plaintiffs and designated in 
the latter by the numbered paragraphs designated 
respectively from (1) to (50) inclusive; the ex-
amination· as to said 50th paragraph to be con-
fined to the items specified therein, to wit, oak 
flooring, crushed stone, shingles, flag screws, front 
door and grass seed. 

Let this rule be entered on the minutes. 

Dated, July 17th, 1926. 

WM. S. GUMMERE, 
Chief Justice. 

Rule dated and actually entered this 21st day 
of July, 1926. 
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Opposing A.ffida vit. 

(Verified and Filed, October 5, 1926.) 

IN CHANCERY OF NEW JERSEY. 

61/ 617. 

DANIEL A. HOHMANN and l(ATH-
ARINE IL HOHMANN' 

Complainants, On Bill for 
Discovery. 

vs. 

vVrLBUR S. CORKRAN, 
Defendant. 

State of New Jersey., l . . 
County of Union. 5""'0

• • 

Affidavit. 

John Winans, being duly S'worn according to 
law, on his oath says: 

1. I am solicitor of the complainants in the 
above entitled cause, which is upon a bill for dis-
covery, but not praying any relief. 

2. Def ondant has given notice of motion to 
strike out the bill of complaint in this cause, upon 
three grounds, specified in his notice of motion: 

(1) That it does not set up an equitable 
cause of action; 

(2) That there is an adequate remedy at 
law; and 

(3) That the New Jersey Supreme Court 
"has already granted said adequate remedy 

Opposing Affidavit. 

to complainants'' in an action now pending in 
that court, based on the identical facts al~ 
leged in complainants' bill. 

3. The only action novir pending in any court of 
law between the parties to this suit is an action at 10 
law brought in the New Jersey Supreme Court by 
the above-named ,complainants, as plaintiffs 
therein, against said Wilbur S. Corkran, as de-
fendant therein, upon a summons issued out of 
said Supreme Court on November 14, 1925, and 
soon thereafter served with a copy of the com-
plaint therein, upon said defendant. 

4. Said action at law grew out of the same 
facts alleged in paragraphs 1 to 16, both inclu-
sive, of complainants' bill in this cause, to which 
reference is hereby made, and is based on five 
counts, as follows: 

(First Count) for money had and re•ceived; 
alleging payments by complainants-plaintiffs 
to defendant in the sum of $21,438.68, receipt 
of which moneiys defendant has not at any 
time denied in said action at law or in this 
cause; against which credits are conceded to 
defendant in the sum of $14,000; leaving 
$7,438.68 due; 

( Second Count) for money obtained by de-
fendant fr -om complainants-plaintiffs by false 
representations, the sum involved being the 
same balance of $7,438.68, exacted by def end-
ant over and above actual sums to which he 
was entitled; 
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Opposing Affidavit. 

( Third Count) for breach of a contract for 
building; wherein plaintiffs therein demand 
judgment for the same sum of $7,438.68; 

(Fourth Count) for conver·sion by defend-
ant of the identical sum of $7,438.68, belong-
ing to complainants-plaintiffs and paid to de-
fendant by them in connection with said 
building contract; and 

(Fifth Count) for negligence in the con-
struction work performed hy defendant 
under said contract, including ViTaste and de-
struction of building materials. 

5. Def enclant, in his answer in the action at 
law, admits the receipt of all moneys which c_om-
plainants, as plaintiffs therein, allege that they 
have paid to him, to wit: $21,438.68, but c1aims to 
have expended or otherwise appropriated for 
complainants' account, all of the moneys so re-
ceived by him. 

6. Replication to that answer was filed, and the 
action at law is now at issue and pending and un-
determined in the Supreme Court of this State, 
with venue in the County of Essex. Pending that 
action, complainants, as plaintiffs therein, gave 
due notice of motion to the attorneys of the de-
fendant for an order in said cause, in said court 
of law, requiring the defendant to submit to an 
examination before trial 

"as to kinds, quantities and costs of the labor 
and materials used in the construction of 
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plaintiffs' house, mentioned in the complaint 
herein· as to the amounts, kinds and costs of 

' materials purchased for that purpose, of ma-
terials actually used therein, of all surplus 
materials and how the latter were disposed 
of and of all materials wasted, damaged or ] 0 

' destroyed during the progress of said work; 
as to ·the labor employed in performing or 
installing work which was afterwards torn 
out and in replacing work torn out and de-
stroyed and as to the causes of such destruc-
tion, demolition, tearing out or injury to 
materials, or to parts of the work under con-
struction; as to where , when and from whom 
all such materials were purchased; when, 20 
where and to whom all the money, aggregat-
ing $21,438.68, supplied to def enclant by plain-
tiffs or either of them, as alleged in the com-
plaint, was expended or paid out and for what 
purposes.'' 

7. This motion ca1me on before the Chief Justice 
at Newark, and was granted by him in its entirety, 
hv an oral decision; but by some means unknown 
t~ me over mv vi 0 "orous protest and against my ·30 

' . b 
strenuous objection, an order was entered in said 
court and suit at the instance of the attorneys of 
the def end ant therein, being the solicitors for the 
same defendant in this cause, which, instead of 
granting an examination before trial as to the 
di sposition made by defendant of the moneys sup-
plied to him by the plaintiffs and the use and 
appli c:Rtion made by him of bnildi.ng materials 
purchased there ·with as specified in the notice of 4 0 
motion, from vrhich the above quotation is taken, 
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directed the defendant to submit to an examina-
tion before trial and limited such examination, 
with a few inconsequential exceptions, to subjects 
concerning which such examination had not been . 
prayed for by plaintiffs and upon which they had 
asked for, and desired, no information whatever; 
a copy of which order, improperly reciting that 
it is made upon my motion, whereas such is not 
the case, is annexed to the moving affidavit made 
in this cause by Richard Hartshorne on Septem-
ber 29, 1926, to which reference is hereby made. 

8. Said order obtained by defendant's attorneys 
confines the examination supposed to take place 
thereunder, but which has not been held, which 
will not be held at the inst ance of the complain-
ants herein and in which they will not voluntarily 
participate, to certain specified matters, all of 
them within the knowled ge of the complainants 
and concerning which they need no discovery or 
other information; as specified in said order as 

' follows: 

'' the 50 spe rific items or issues, specjfied in 
the further bill of part iculars of the plaintiffs 
and designated in the latter by the numbered 
paragraphs des~gnated respectively from (1) 
to ( 50) inclusive; the examination as to said 
50th paragraph to be confined to the items 
specified therein, to wit, oak flooring, crushed 
stone, shingles, flag screws, front door and 
grass seed.'' 

9. A further bill of particulars was made and 
served in said action at law and contains 50 para-
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graphs, designated by numerals from 1 to 50, 
each enclosed within parentheses; these items, 
with a few inconsequential exceptions, chargi11g 
misappropriation by defendant of some shingles, 
front door, grass seed, crushed stone, lag screws, 
etc., all relate to the negligence attributed to de-
fendant in Count Five of said complaint; but do 
not relate to the main question of his embezzling 
$7,438.68 of 0omplainants' money, nor his obtain-
ing the same moneys by means of false represen-
tations that he had expended same upon their 
premises. This is better illustrated by reference 
to the 50 paragraphs in question, which charge 
neglect on defendant's part, as follows: 

(1) Defective plaster; 
( 3) Defective tiling; 
( 4) In1proper setting of door; 
( 5) Defective flashing on roof; 
(6) Shutters omitted; 
(7) Leaks and other defects in foundations; 
(8) Rain water leaders deficient; 
( 9) Improper drains; 

( 10) Defective ice-box; 
(11) Negligence 111 locating ice-box and 

space for same; 
(12) Oak flooring ruined and unskillfully 

laid; 
(13) Valves omitted; 
(14) Pipes in lavatory unprotected; 
(15) Lavatory faucets unmatched, defective, 

air valve omitted; 
(16) Sewing· machine shelf improperly sup-

ported; 
(17) l\fain stainvay steps injured by expos-

ure to weather; 
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(18) 
(19) 

(20) 
(21) 
(22) 
(23) 

(24) 

(25) 
(26) 
(27), 

(29) 

(30) 
(31) 

(32) 

(34) 

(36) 
(37) 
(38) 
(39) 

(40) 
(41) 

(42) 
(43) 
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Ice-box drain mjsplaced; 
Gas range improperly placed several 
times; 
Stone coping omitted; 
Defective electric wiring and fixtures; 
Defective and deficient painting; 
Hardware injured by exposure to 
weather and insufficiently painted; 
Interior painting insufficient and im-
properly applied; 
Doors improperly set and warping; 
Insufficient stone on driveway; 
(28) Entrance to garage improperly 
constructed; not sufficient clearance; 
Cold storage closet improperly placed 
and badly constructed; 
Defective window glass putty; 
Window glass of poor quality; 
,scratched and defaced· 

' Outside doors improperly adjusted 
leaving apertures admitting rain and 
snow; 
Ashes, plaster, &c., used in grading 
yard; 
Trees injured, killed and destroyed; 
Insufficient excavation· 

' I{inges misplaced; 
Misplacing deliveries of materials re-
quiring unnecessary cartage; 
Screens defective and improperly set• 
Negligence and ·wrongful acts in fin~ 
ishing interior woodwork· 

' Rough plaster walls in bathroom• 
. ' Premises defaced and not properly 

cleaned; 

41 

Opposing Affidavit. 

( 45) Waste of materials in constructing bat-
ten doors; 

( 46) Shutters omitted; 
( 4 7) Floors left unfinished; 
( 48) Outside door and electric fixture mis-

placed interfering with refrigerator; 
( 49) Failure to inspect work and superin-

tend men, increasing expense; 
(50) Conversion of several items of build-

ing materials, having no reference to 
defendant's conversion of plaintiffs' 
money. 

None of these items refers to the matters con-
cerning which plaintiffs are in urgent need of 
discovery. 

10. This bill of particulars contained numer-
ous other specifications of breaches of contract 
and wrongful acts on defendant's part, and if the 
order for examination had permitted all of the 
subjects covered by the bill of particulars to be 
inquired into, or even those relating to embezzle-
ment and false pretenses, it would have been suf-
ficient and plaintiffs would have proceeded to ex-
amine defendant under oath regarding his al-
leged peculations. 

11. This suit is brought to obtain discovery in 
aid of th .e pending action ~t law; the circumstances 
of embezzlement, obtaining money by false pre-
tenses and breach of contract by defendant, being 
the particular matters concerning which discov-
eTy is sought. The facts alleged in the bill of 
complaint are similar to those set forth in the 
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Opposing Affidavit. 

complaint in the action at law and both grow out 
of the same building contract between the parties 
to this suit, dated November 1, 1924, by which 
defendant undertook to build a house on prem-
ises of the complainants on the cost-plus plan, 
he to receive $1,400 as a builder's fee, stated to 
be 10 % of the prospective cost of the building, 
as stated by defendant, $14,000; nevertheless, by 
state 1ments that he had expended larger sums, he 
procured from plaintiffs and admits in his answer 
that he took and received from them $21,438.68. 

12. The bill of complaint further alleges the 
pendency of the suit at law (paragraph 17), that 
they have frequently requested defendant to give 
them information as to his alleged expenditures 
for their account (paragraph 18), that he has 
refused to make such disclosure to them ( para-
graph 19), that the complainants have no knowl-
edge as to how their m oney ,vas expended (para-
graph 20), and that defendant has in his posses-
sion information, largely written and det_ailed, by 
means of which he could furnish to complainants 
the discovery which is necessary in support of 
their pending action at -law; and that all of the 
information concerning the discovery as prayed 
for is necessary and material evidence in said 
action (paragraph 21). 

It is respectfully submitted that co,mplainants' 
bill presents a proper case for the granting of dis-
covery and that the objections urged by defend-
ant do not appear on the face of the bill and that 

' 

Decision. 

while they may be proper subjects for answer, are 
not available on a motion to strike out the bill. 

JOHN WIN ANS. 

Subscribed and sworn to this 
5th day of October, 1926, before me. 

ALEX. R. DE SEvo, 
Attorney at Law 

of New Jersey. 

Decision. 

( Filed, November 1, 1926.) 

I CHANCERY OF NEW JERSEY 

Between On Bill, etc. 

DANIEL A. HoHMANN, et al., 
Complainants, 

and 

'\VILBUR S. CORKRAN, 
Defendant. 

On Motion to 
Strike out 
Bill of 
Complaint. 
Conclusions. 
61/ 617. 

STEWART & HARTSHonNE, for the motion. 
JOHN WINANS, contra. 

BERRY, v. C. 
This is a bill for discovery in aid of a suit at 

law now pending in the New Jersey Suprenie 

10 

20 

.40 



10 

20 

30 

40 

44 

Decision. 

Court between the complainant, as plaintiff, 
against the defendant. Under the provisions of 
Chapter 93, P. L., 1924, page 183 (2 Cum. Supp. 
to Compiled Statutes, page 2805, Section 144), the 
plaintiff has three times applied to the Chief Jus-
tice for an order for the examination of the de-
fendant before trial. Such an order was granted 
with respect to certain particulars and denied as 
to others. Thereupon this bill was filed, and while 
it is in form the usual bill for strict discovery, it 
seeks, in effect, a review of the action of the Chief 
Justice. It would appear that under the act above 
referred to there is a complete remedy at law, 
and it is elementary that under such circum-
stances this Court will not act. I do not mean, 
however, to suggest that this Court has in any 
way been deprived of its ancient jurisdiction of 
discover 1y in aid of actions at law where applica-
tion is made to this Court in the first instance. 
That jurisdiction still exists in a proper case. 
SI-IOTWELL vs. S1IITH, 20 N. J. Eq., 79; VI E-
LAND vs. 11AREr:1_1 TI, 93 N. J. Eq., 513; 1 POM-
EROY 'S EQUITY JURISPR UDE NCE , Sec. 193, 
page 269. But ·where the law court is fully em-
powered to compel complete discovery before trial 
and the plaintiff in the suit in that court has 
sought such discovery in the method prescribed 
by law, and has not obta ined as extensive relief 
as he believes he is entitled to, he is not privi-
leged to review that Court's findings here. The 
power of the law court under the act ref erred to 
is discretionary, but none the less adequate, and 
that the Chief Justice, in the exercise of the dis-
cretion vested in him by that act, refused the re-
lief sought, is no ground for the intervention of 

• 
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Decision. 

-this Court. Bills of discovery in aid of suits at 
law are entertained only where the application is 
made to this Court in the first instance, or where 
such aid is necessary and the law court is not 
competent to grant full and adequate relief. 

Powe .rs vs. Biitler, 4 N. J. Eq., 465; 
Howell vs. Ashmore, 9 N. J. Eq., 82; 
Little vs. Cooper, 10 N. J. Eq., 273; 
U. N. J. R. R. vs. H oppock, 28 N. J. Eq., 

261· ' Hannon vs:. Maxwell, 31 N. J. Eq., 318; 
Billingham vs. Palm ·er, 54 N. J. Eq., 315; 
State vs. Elizabethtown Water Co1npany, 

83 N. J. Eq., 216. 

I will advise an order dismissing the bill, with 
costs. 

10 

20 

30 



10 

20 

30 

40 

46 

Decree Dis.missing Bill. 

(Filed, November,, 1926.) 
/ 

IN CHA CERY OF NEW JERSEY. 

Between l 
DANIEL A. HoHMA N, et al., 

Complainants, On Bill, &c. 

and Decree Dis-
missing Bill. 

Vil ILBUR S. CoRI{RAN, 
Defendant. 

Application having been duly made to this 
Court by defendant to dism iss Bill for lack of 
equity, on due notice to S olicitor for Complain-
ants, and the Court having heard the arguments 
of Counsel for Complainants and Counsel for De-
fendant, and due cause therefor appearing. 

It is on this sixteenth day of November, ine-
teen Hundred and Twenty-six on motion of Stew-
art & Hartshorne, Solicitors for and of Coun8el 
with Defendant, 1Vilbur S. Corkran ORDERED 
that the bill in the above entitled cause be and 
it hereby is dismissed, with costs, together with 
counsel fee of One Hundred Dollars to be paid 
Solicitors for Defendants. 

Respectfully advised: 

J\1AJA LEON BERRY, 
V.-C. E. R. W ALICER, 

C. 

47 

Notice of Appeal. 

( Filed, December 20, 1926 : Served, December 21, 
1926.) 

IN CI-IANCERY OF NEvV JERSEY. 

DANIEL A. HoHMANN and l{ATH-
ARINE IC HOHMANN' 

Complainants, 

vs. 

WILBUR S. CORKRAN, 
Def enda.nt. 

On Bill for 
Discovery, &c. 

Notice of 
Appeal. 

The complainants and each of them hereby ap-
peal from a certain final decree, dated November 
16, 1926, ma.de in the above-stated cause by the 
Chancellor upon the advice of J\Ir. Vice-Chancel-
lor Berry and filed in the office of the Clerk in 
Chancery on November 18, 1926, which dismisses 
or purports to dismiss their bill of complaint in 
the said cause, and from the whole and every part 
of said final decree, to the Court of Erro ,rs and 
Appeals in the last resort in all cases. 

Dated this 9th day of December, 1926. 

To STEWART & HARTSHORNE, Esqs., 
Solicitors of Defendant. 

JOHN YVINANS, 
Solicitor of and of Counsel 

with ComplaiI1ants. 

I conceive that there is good cause for appeal 
in the above-stated cause. 

Dated this 9th day of December, 1926. 

JOHN WINAN.S, 
of Counsel with Complainants. 
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New Jersey Court of Errors and Appeals 

DANIEL A. HoHMANN and KATHARINE I(. 
HOHMANN, 

Complainants-Appellants, 

vs. 

WILBUR s. CORKRAN, 
Defendant-Respondent. 

BRIEF OF APPELLANTS. 

This is an appeal by complainants, husband and 
wife, from a final decree made and filed in the 
Court of Chancery on November 16, 1926 (State 
of Case, p. 46), dismissing their bill for discovery. 

10 

20 

The bill of complaint ( pp. 5-16), which was dis-
missed on motion of defendant-respondent, on the 30 
sole ground ·of lack of equity appearing on its 
face (p. 46), alleges the making and execution in 
duplicate of a building contract (par. 3), dated 

ovember 1, 1924 (p. 5, line 30; p. 17, line 32), a 
copy of which is annexed to the bill (Exhibit A, 
at pp. 17-27), by complainant-appellant Daniel A. 
Hohmann, in behalf of himself and his wife, com-
plainant-appellant I(a.tharine K. Hohmann (par. 
2), as owners, and defendant-respondent, as 40 
builder, providing for the erection, on the '' cost-
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plus" plan ( vide Exhibit A, p. 19, lines 30, et 
seq.), ·of a dwelling house and semi-detached ga-
rage (p. 6, lines 1-10, lines 20-27) on a plot of 
land at Short Hills, in this state (p. 17, line 40), 
owned by the complainant-wife (par. 1), for the 
joint and eommon use, occupation and enjoyment 
of complainants-appellants (pars. 2, 5); and the 
coincidental agreement upon, by all pa1·ties to the 
bill, and incorporation there ·of into, the agreement 
between them of plans and specifications for the 
proposed •construction work (par. 4). 

The contract, Exhibit A Annexed to Complain-
ants' Bill (pp. 17-27), provided that the owners 
should pay t,o, the builder (defendant-respond-
ent) for due performance ·of by him of all his 
obligations thereunder (Articles 1, 2, 3, at pp. 18, 
19; Arts. 8, 9, at p. 23; Arts. 12, 13, at p. 25) a 
'' Fee for Services'' ( p. 19, line 29), otherwise 
referred to as "builder's fee," of $1,400 (Art. 4, 
at p. 19); should reimburse the builder (Art. 5, 
at pp. 20, 21) for all costs necessarily incurred 
by him for labor (subdiv. a, at p. 20), salaries of 
his employes at the job (subdiv. b, at p. 20), trans-
portation ( subdivs. c, d, at p. 20), fees for per-
mits, &c. (subdiv. e, at pp. 20, 21), certain speci-
fied losses not eompensated by insurance ( sub-
div. f, at p. 21), specified expenses for telegrams, 
&c. (subdiv. g, at p. 21) and cost or depreciation 
of certain tools and equipment (subdiv. h, at p. 
21); and should pay through the builder (Art. 7, 
at pp. 22, 23) all cost for materials, equipment 
and transportation required in the work (sub-
div. a, at p. 22), amounts of sub-contracts (sub-
div. b, at p. 22), premiums on bonds and insur-
ance policies ( subdiv. c, at p. 22) and rentals, 
transportation charges, &c., for hired equipment 
(subdiv. d, at p. 23). It is a contract of the type 
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known as "cost-plus,"· which makes the builder 
the agent and fiduciary of the owners in the pur-
chase and procuring of materials and other ne-
cessities of the vv'ork and in the handling, safe-
guarding and disposition of their moneys; as de-
fendant-respondent expressly recognized himself 
to be in Article 3 ·o.f the contract (p. 19, lines 12-
14). 

The bill set forth further that defendant-re-
spondent was a building contractor of extensive 
experience and well-versed in building costs (par. 
6, at p. 6); that he appraised the cost of the pro-
posed buildings and represented sa.me to com-
plainants-appellants as $14,000 (par. 7) and dur-
ing the course of construction represented and 
stated to them that he had expended $21,438.68 
(par. 9); that complainants-appellants were 
wholly ignorant ·of building construction and the 
costs thereof (par. 15) and paid to defendant-
respondent the moneys demanded by him, aggre-
gating $21,438.68 between November 8, 1924, and 
June 12, 1925 (par. 11), and at all times believed 
and relied upon his statements aforesaid (pars. 
10, 11); but that defendant-respondent did not 
pay out moneys or contract debts to the amount 
of $21,438.68 (par. 12) nor m·ore than $14,000 
(ib.); that said buildings did not ,cost $21,438.68 
nor more than $14,000 (par. 13) and were not 
worth $21,438.68 nor more than $14,000 (par. 14); 
that between the time of the making of said con-
tract and a time just prior to June 12, 1925, de-
fendant-respondent, in ostensible compliance with 
said contract, erected a house and garage on said 
land, with materials and labor procured or pro-
vided by him, the amounts, kinds, qualities and 
values whereof are well kno•wn to him, but wholly 
unknown to complainants-appellants (par. 8). 
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The bill alleges further. that after payment and 
before bringing suit complainants-appellants de-
manded of defendant-respondent that he re-pay to 
them the excess of $7,438.68 exacted and received 
by him, and that he refused to do so and has not 
paid any part thereof (par. 16); that they have 
frequently ibef ore bringing suit and ,since paying 
the moneys in question, aggregating $21,438.68, 
demanded of defendant-respondent an accounting 
thereof and a statement of the kinds, quantities 
and costs of the material, labor and other items 
of expense entering into the construction of the 
buildings (par. 18) and that he has always re-
fused to render such accounting or to comply with 
any of said requests (par. 19); that they have 
not and never had any knowledge of the disposi-
tion by defendant-respondent of their moneys and 
of materials purchased by him there .with (par. 
20) ; but that he has full and complete knowl-
edge thereof (par. 21); and that 0omplain-
ants-appellants as plaintiffs therein, have com-
menced an action in the ew Jersey Supreme 
Court against defendant-respondent, a•s defend-
ant therein, for the recovery of the same sum of 
$7,438.68, so withheld by him, upon several counts, 
namely: money had and received, obtaining money 
under false representations, breach of the s•ame 
building contract, conversion, and negligence in 
handling and disposing of their funds and prop-
erty thereunder (par.17); that said action.at law is 
pending and undetermined and that they cannot 
safely go to trial therein without discovery upon 
oath by defendant-respondent in the respects 
aforesaid ( ib.) ; and that complainants-respond-
ents are without adequate remedy at law (p. 15, 
lines 14-16). 

'5 

The bill prays for discovery under oath as to 
defendant-respondent's disposition of complain-
ants-appellants' said m·oneys and materi ,a.ls or 
other goods purchased therewith, answer under 
oath, an accounting of said moneys and other 
property, inspection of defendant-respondent's 
books and accounts in the respects aforesaid, and 
process of subpoena ad resp., but asks no relief 
(pp. 15-16). It is a pure bill of discovery and is 
sworn to as such (p. 17). 

No answer or answer in the nature of a plea 
was interposed; and the material allegations of 
the bill which are well pleaded, must the ref ore be 
taken as true for all purposes of defendant-re-
spondent 's motion to dismiss the bill (pp. 29, 30). 

It does not. appear that the bill is multifarious 
or lacks equity upon its face, nor that it contains 
any impertinent or scandalous matter. The mo-
tion was addressed, anJ was decided, solely on the 
ground of want of equity. Consideration of al-
leged facts not appearing on t:qe face of the bill 
w•as objected to by the complainants, and their 
denial, in the opposing affidavit, of these extr ·a.-
neous matters was coupled with an express ob-
jection to the consideration thereof ( vide affidavit, 
at p. 42, lines 3.J:, et seq.). The notice of motion 
for dismissal, sets forth 3 grounds, as follows: 

'' 1. It does not set up an equitable cause of 
action. 

"2. There is an adequate remedy at law. 

"3. The Supreme Court of the State of 
New Jersey has already granted said ade-
quate remedy to complainants by an order of 
his Honor William S. Gummere, Chief Justice 
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of tne 1~ ew Jersey Supreme Court, in a cause 
now depending in said court, wherein the 
complainants herein are plaintiffs and the de-
fendant herein is defendant, based on the 
identical facts alleged in this cause" (pp. 29,. 
30). 

The first ground, want of equity, and the second, 
that "there is an adequate remedy at law," must 
appear, if at all, on the face of the bill; 1but the 
third ground, amounting to a defense of res adju-
dicata or former recovery, and depending upon 
supposed facts, wholly dehors the record, is avail-
able only by answer or answer in the nature of a 
plea ( Chancery Rules, 67, 68) and not by motion 
under ,Chancery Rule 75. 

I. 

The bill of complaint in the court below had 
merit and should not have been dismissed. 

Complainants-appellants' allegations, briefly 
summarized above and fully amplified in the bill 
(pp. 5-16), which, for all purposes of the motion, 
being in the nature of a demurrer ( Chancery Rule 
67), must be taken as true, presented a complete 
case for the equitable remedy prayed for, i. e., 
discovery upon oath, accounting and inspection. 
There was no prayer for relief. 

Included in the bill are allegations that defend-
ant-respondent received from complainants-appel-
lants, under the terms of the building contract, 
sums aggregating $21,438.68, of which he ex-
pended moneys not exceeding $14,000, and that in 
receiving and handling their moneys, he acted as 
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their agent and fiduciary. In this connection de-
f endant-re ,spondent, builder or contractor, cove-
nanted as follows: 

''ARTICLE 3. TI-IE CONTRACTOR' .S 
DUTIES AND STATUS. The Contractor 
recognize s the relations of trust and confi-
dence established between him and the Owner 
by this Agreement. 1-Ie covenants with the 
Owner to furni sh his best skill and judgn1ent 
and to co-operate in f orw'arding the interests 
of the Owner. I-Ie agrees to furnish efficient 
business administration and superintendence 
and to use every effort to keep upon the work 
at all times an adequate supply of workn1en 
and materials, and to secure its execution in 
the best and soundest way and in the most 
expeditious and economical manner consistent 
with the interests of the Owner" (p. 19, lines 
13-27). 

The pendency of an action at law by these con1-
plainants-appellants against defendant-respond-
ent, for the recovery of the same moneys alleged 
to have been misappropriated by him, is sot forth 
at length in the bill (par. 17); and it is alleged 
therein that con1plainants-appellants have de-
manded of him, but unsuccessfully, a correct state-
ment of his disbursements, ,as their fiduciary, of 
their funds in his hands (par. 18); that he, has 
refused to make such discovery (par. 19); that 
con1plainants-appellants have no knowledge as to 
his disposition of their moneys and materials, ex-
cept some unsworn summaries, which are incom-
plete, n1isleading and wholly without detail (par. 
20); and that defendant-respondent has personal 
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know ledge and documentary evidence in his pos-
session of the ·a,mounts and pa.rticula.rs . of the dis-
bursement and disposition of their moneys and 
materials. 

Bispham, in his Principles of Equity, Ch. XIII, 
secs. 557, et seq., discoursing upon the subject of 
''Discovery,'' says: 

'' 557. While the common-law rule pre-
vailed, and while the inconvenience conse-
quent thereon existed, a different rule gTew 
up in courts of equity. It was part of the 
machinery of the Court of Chancery tha .t a 
discovery could be compelled; in other words, 
the defendant in a bill in equity was obliged to 
answer under oath the alleg1ations in the bill. 
The production of docun1ents could also be 
enforced, and an opportunity for their inspec-
tion afforded. The right to discovery was in 
fact one of the peculiar advantages of a con1-
plainant in equity, and was always enjoyed 
by him in every case in which he was entitled 
to come into chancery, either for the purpose 
of asserting an equitable title, or setting up 
an equit 1able right, or applying an equitable 
remedy. 

'' rrhe jurisdiction of the IIigh Court of 
Chancery being based upon matters of 'con-
s1cience,' an appeal to the defendant's con-
science was one of the earliest and most 
natural modes of equitable relief. 

'' But this right went still further. 1\1:any 
cases existed in which the plaintiff had a legal 
title or a legal right, or was pursuing a legal 
reinedy, but wherein no redress could be ac-
tua.lly obtained, sin1ply because t11e plaintiff's 
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evide ·nce either rested in the breast of the de-
fendant, or consisted, in whole or in part, of 
documents in the defendant's possession. 
Hence, there was a failure of justice at con1-
n1on law, and hence there arose the equitable 
n~1nedy of bills for discovery, which was n1ade 
use of si1nply for the purpose of assisting or 
supplementing the plaintiff's remedy a,t com- 10 
mon law. 

'' Bills in equity, therefore, came to be :filed 
not only for the purpose of discovery and re-
lief, but also for the purpose of discovery 
alone; and bills of the latter description ,vere 
made use of as a distinct equitable remedy, 
entirely outside and independent of any equit-
able right or title to relief. 

'' Bills of discovery, t'heref ore, in their tech- 20 
n:i!cal sense, are bills which are :filed for the 
purpose of assisting one of the parties to a 
con1n1on-law action; and which, seeking no in-
dependent relief themselves, aim solely at arn1-
ing the complainant with the necessary and 
proper means for asserting or defending his 
right or title at law (l(earney vs. J e:ffries, 48 
l\fiss., 357). 

'' 558. It has been already observed that the 
30 neeessity for this equitable remedy has, in 

modern times, been very much diminished by 
statutory enactments, whereby the same re-
sults are attained in common-law trials; and 
hence, this particular equitable remedy no 
lon ger deserves to occupy so important a place 
as it formerly did in equitable jurisprudence. 
Nevertheless, it is proper that it .should be 
(at least) briefly considered, partly because 
it has been decided in England, and in some 40 
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o! the :::;tates of the Union, that the chancery 
method of redress has not been ousted by the 
amendments to the common law (Lovell vs. 
Galloway, 17 Beav., 1; Senior vs. Pritchard, 
16 Id., 473; Brritish Empire Shipping Co. vs. 
Somes, 3 K. & J., 433; Shotwell vs. Smith, 20 
N. J. Eq., 79); and partly because in equity 
certain rules in regard to this peculiar remedy 
have been laid down, which are still consid-
ered applicable in common-law suits" (Bis-
pham 's Principles of Equity, secs. 557, 558). 

rhis ancient jurisdiction of the Court of Chanc-
ery has been in nowise limited or abridged by the . 
decisions of our courts. Chancellor Zabriskie, in 
Shotw ell's Adm' x vs. S1nith, 20 . J. Eq., 79, says: 

'' Courts ·of equity will always compel dis-
covery in aid of prosecuting ·or def ending 
suits at law, and to make such discovery of use 
on the trial at law, will restrain the suit from 
proceeding until the discovery is had. And this 
ancient a1id well settled jurisdiction is not 
taken away by the fact that courts of law 
have been clothed with powers to compel dis-
covery in such cases by the oath of the com-
plainant." 

It was held by Stevens, V.-C., in Schraff't vs. 
Wolters, 61 N. J. Eq., 467, "that a bill of admin-
istrator for discovery and relief was not de-
murrable on the ground that complainant had an 
adequate remedy at law"; and the learned Vice-
Chancellor, in this relation, says: 

"And it is particularly applicable to the 
ease of agents and others who, like the trust 
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company, in a certain sense stand in a fiduci-
ary relation to the plaintiff. Wood vs.. Row-
cliff e, 2 Phil. Ch., 382. The cause in hand is 
not unlike Goodale vs. Goodale, 16 Sim., 316. 
The demurrer should be overruled'' (Schraff t 
vs. Wolt ers, supra). 

Also, in How ell vs. Ashmore, 9 N. J. Eq., 82, · 10 
Chancellor Williamson held (syllabus), as follows: 

"In the case of a bill for mere discovery, 
if it appears reasonable that the complainant 
should be entitled to the disclo ,sure, and no 
principles of law, or equity, ·are violated in 
enforcing it, the court will not be as nice 
in the application of technical rules as where 
an injunction, or relief, is asked for. 

"So in a bill for discovery only, it is not 
necessary to aver that the discovery is abso-
lutely necessary, ·or indispensible, to the de-
fense. It will be sufficient to state and show 
that it is material evidence." 

The case of Little vs. Cooper, 10 N. J. Eq., 273, 
cited by the honorable Vice-Chancellor in support 
of his decree ( p. 45, line 13), does not sustain re-
spondent's position. That was on motion to dis-
solve injunction, ·on a bill for both discovery and 
injunction. The discovery having been afforded 
by the sworn answer, no basis for continuance of 
the injunction remained. In the opinion in that 
case, by Williamson, C., it is held: 

"All bills in the court are, in their nature, 
bills of discovery. Some are bills for dis-
covery purely. When the subject matter is 
one which is properly cognizable at law only, 
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and adequate relief can be given there, as 
where damages are to be ascertained or titles 
to land tried, and in cases of mere trespass, 
a Court of Chancery frequently takes juris-
diction, in order that a discovery muy be had 
on the oath of a party, or to compel the pro-
duction of papers and documents. The end 
for which the jurisdiction of the court was in-
voked having been attained, the party seeks 
his redress in the proper tribunal at law. 

"Where a suit has been commenced at law, 
the defendant may be entitled to a discovery 
from his adversary, and may resort to this 
court to obtain it. But if he seeks to change 
the forum of litigation, and prays for relief 
as well as discovery, the subject-matter must 
be one which appropriately belongs to equity 
jurisdiction.'' 

In the case lastly cited (Little vs. Cooper), dis~ 
covery wa s allowed and the question considered 
was only as to whether the reli ef prayed for, in-
junction, should be continued. 

In Unit ed N. J. R. & C. Co. vs. Hoppoclc, 28 N. 
J. Eq., 261, the bill was for discovery and relief, 
the latter being for recovery of damages for breach 
of covenant and for specific enforcement, and it 
was held that there was an adequate remedy at 
law, so far as the demand for damages was con-
cerned; that, as for specific performance, the bill 
would not lie, because of a defect of parties; and 
that '' the bill is defective, as one for discovery, 
in that it fails to allege that an action at law is 
pending or contemplated" ;-an objechon to which 
the bill in the instant case clearly is not subject. 
This was one of the decisions relied upon as justi-
fying dismissal of complainants-appellants' bill 
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(p. 45, lines 14, 15), yet the pr .opriety of a bill 
for discovery in such cases as that now at bar is 
at least expressly recognized in the opinion of 
this honorable 0ourt, per Reed, J., in which is said: 

''Nor can the bill be supported as a pure 
bill for discovery. The office of such a bill 
is to compel a discovery of facts resting in 
the knowledge of the defendant, in order to 
maintain a right in a court of common law. 
2 Story Eq., sec. 1483). It is an elementary 
prin ciple that 0ourts of equity will not compel 
a disclosure from a defendant, unless it not 
only appears that such disclosure is needed to 
properly prosecute or defend an action at 
law, but also that it is to be used in such an 
action. 

"It is a general rule that every bill of dis-
covery is sought in aid of s·ome judicial pro-
ceeding commenced, or at least contP.mplated. 
8tory Eq. Pl., sec. 560. In Cardale vs. vVat-
kins, 5 1\1add., 18, Vice--Chancellor Leach said: 
'The purpose for which discovery is given is 
the aid of some proceeding pending or in-
tended, and not to satisfy curiosity, and if 
such purpose be not stated in the bill, a do-• 
murrer will lie.' There is no such purpose 
alleged in this bill, and in this respect it is 
bad.'' 

Vice-Chancellor Backes, in State vs. Elizabeth-
town lVat er Co., 83 N. J. Eq., 216, recognized bills 
of discovery as a proper branch of the equity jur-
isdiction, ·but advised dismissal of the petitic .:,;., 
because it appeared that discovery was not sought 
in aid of any pending or contemplated action at 
law. 
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In Freile · vs. i-tudiger, 89 N. J. Eq., 91, the bill 
w•as for strict discovery in aid of an action at law 
and decree was for the complainant; ·but, "the 
parties having gone to hearing, and having stated 
on the record that they desired the whole con-
troversy decided, the court, in its discretion" re-
tained jurisdiction and decided the issues involved 
in the main controversy at law, i. e., a question of 
liability upon a promissory note. The equity of 
the bill, as one for discovery, was not questioned 
,and discovery was had. 

In Steitz vs. Old Do1nin.ion Copper M. & C. Co., 
89 N. J. Eq., 265, the bill sought discovery, rescis-
sion, appointment of a receiver and accounting of 
mesne profits. Defendant's motion to dismiss the 
bill was denied by Lewis, V.-C., holding, as to the 
discovery prayed for, 

'' Obviously the defendant must have within 
its knowledge, possession or contr ·ol, some of 
the facts of which discovery is •sought, as 
specified in the complainant's bill. Thu faet 
that it may not have knowledge or posession 
of all the information of which discovery is 
sought by complainant in his bill is, of cou nw, 
no ground for dismissal of the bill.'' 

A bill of strict discovery is in effect not unlike 
a bill to pe1·petuate testimony, over which 
jurisdiction in a court -of equity is undoubted; 
and they rest on very similar grounds, to wit: the 
making availa ,ble of testimony in aid ofpresent or 
con tern plated litigation. 

Much difficulty and most of the misunderstand-
ing which surrounds the equitable remedy of dis-
covery has grown out of the refusal of many 
courts of equity to gTant relief of •a purely con1-
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mon-law nature, in conjunction with a pra .yer for 
discovery. Indeed, the mere joinder of such di-
verse prayers renders the bill objectionable. Nor 
can such a bill be sustained upon the doctrine, 
obsolete at least in its relation to the subject of 
discovery, that when the equitable cognizance once 
attaches, jurisdiction will be retained for purposes 
of all appropriate relief in the controversy. l\1any 10 
bills have been dismissed or failed of their pur-
pose, because of such misjoinders. Bispham says 
in thiij connection : 

'' The true rule would .seem to be that laid 
down by a learned writer in modern times'' 
(Mr. Justice Redfield in his edition of Story's 
Equity Jurispr., 74a, 74c; and see also 
Pearce vs. Creswick, 2 Hare, 285) ''viz: that 20 
where the bill is filed purely in aid of a legal 
right and for the purpose of •obt,aining evi-
dence to he used in a trial at law, the jurisdic-
tion will not extend to afford relief; but that 
where the bill is based upon any breach of 
trust or duty and an appeal to the defendant's 
conscience consequently be.comes necessary, 
the general jurisdiction will attach" (Bis-
plza,1n 's Principles of Eq., sec. 565). 

The facts appearing on the face of the bill in 
this case might invoke the equity jurisdiction on 
many grounds, other than that of discovery; e. g., 
(1) the trust involved in the deposit of complain-
ants-appellants' moneys; (2) fraud and deceit by 
defendant-respondent in obtaining portions of 
these moneys; ( 3) the :fiduciary relation existing 
pursuant to the contract itself; and ( 4) the equit-
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abl~ remedy of accounting. The bill itself might 0 -1 
have been so framed as to demand, not only the 
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provisional remedy of discovery, but also substan-
tial relief by a0co,unting and a decree for the 
moneys found to be due; but this is no reason why 
relief may not be had through a judgment at law, 
nor why the Court of Chan cery should deny to com-. 
plainants-appellants the remedy which it is so 
peculiarly competent to give by compelling de-
fendant to submit to an examination under oath, 
to produce his books and papers and to make np a 
statement of account. 

II. 

There is no .adequate remedy at law. 

An actionable cause is a right capable of being 
enforced by appropriate legal proceedings, denial 
of which constitutes reversible error; and it is in 
no sense a matter of favor, which connotes the 
un-legal procedure of cajolery and caprice. An 
adequat e remedy is not one that rests in discre-
tion, which, in extrenie cases, may amount to ca-
price. 

The common law affords relief to the extent of 
recovery of a money judgment; but, as contended 
under Point I (supra), this does not in anywise 
detract from the unquestionable power of a court 
of equity to search the conscience of a defaulting 
fiduciary and c:ompel him to disclose -his disposi-
tion of the corpus of the trust. 

More or less effectiYe proc~dure for the examin-
ation of opposing parties has existed in the com-
mon-law courts of this state since comparatively 
early times; the most recent enactment ·on the sub-
ject, which took effect 1Iarch 8, 1924, is as follows 
(italics ours) : 
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Laws of 1924, Chapter 93. 

An Amendment to an act entitled '' An act 
to amend an act entitled 'An act to regulate 
the practice of courts of law (Revision of 
1903).' " 

Be it Enacted by the Senate and General 
Assembly of the State of New Jersey: 

1. Section one hundred and forty-four of 
the act to which this is an amendment, is 
hereby amended to read a.s follows: 

144. Any party to an action may by order 
of the court or a judge thereof or by a judge 
of the 1Court of Common Pleas in the county in 
which such action is pending, in the absence 
of a ,Supreme Court justice a Circuit Court 
judge, if the action is pending in the Supreme 
Court or Circuit Court, be examined as a wit-
ness . at the instance of the adverse party or 
any one of several adverse parties after issue 
joined and before trial; such examination may 
be before the court ·or a judge or a Supreme 
·Court Commissioner or Examiner Master in 
Chancery on four days' notice to- the party to 
be examined, unless a shorter time is for good 
cause prescribed; the granting of said order 
shall be discr etionary; the .service of the order 
shall be sufficient summ·ons and notice to the 
party named therein to attend before the 
-court judge or officer named therein, and such 
attendance and examination may be enforced 
in the same manner as answers to interroga-
tories. 

This restricted and wholly discretionary power 
in the courts of law has not operated to divest or 
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abridge the ancient, appropriate and peculiarly 
effective procedure of the equity courts upon bill 
of discovery. 

Bispham's Prin. Eq., sec. 558; 
Shotwell's Adm'x. vs. Smith (supra); 
Schraff t vs. Walters ( supra ,) ; 
Little vs. Cooper (supra); 
United N. J. R. ,& C. Co. vs. Hoppock 

(supra); 
Redfield's Story's Eq. Jur., 74a, 74c; 
Story's Eq. Pl., sec. 560; 
Mayor, .&c., of Boonton vs. United W. S. 

Co., 83 N. J. Eq., 536; 
Board, &c., of Vineland vs. Maretti, 93 

N. J. Eq., 513. 

In Miller vs. U. S. Gas. Co., 61 N. J. Eq., 110, 
per Emery, V.-C., it was held that 

"7. Where in a bill for discovery on a 
purely legal claim, complainant prayed for 
general relief in addition to discovery the fact 
that the parties failed to object to the juris-
diction, but consented thereto, in so far as the 
form of the pleadings eould effect such con-
sent, did not confer on a court of equity the 
right to grant general relief"; 

but nevertheless, although a purely legal right was 
involved, discovery was allowed. 

In Bellingham , vs. Palmer, 54 N. J. Eq., 136, it 
was held, by Reed, V.-C., that 

'' Improved methods of procedure in courts 
of law will not strip a court of equity of its 
jurisdiction in matters of account; but where 
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there 1is no trust relationshil) involved, and 
jurisdiction rests solely upon the ground of 
compli0ated accounts the present method of 
procedure in the law courts will be regarded, 
in deciding whether the aceounts are so com-
plex that such courts cannot try th~m.'' 

This case is cited by the honorable vice-chancel-
lor, in his decision in the instant case, as justify-
ing dismissal of complainant's bill; but it will 
be observed that the case cited goes to no such 
length; it recognizes the power of a court of equity 
to compel discovery in aid •of an action at law, and 
merely decides, as a matter of fact, that there was 
not sufficient complexity of accounts to warrant 
the equitable relief of accounting, with decree for 
payment of .moneys found due. 

Hamnon vs. 111axwell, 31 N. J. Eq., 318, is cited 
by the learned vice-chancellor, in dismissing the 
bill; but this case merely decides that ,sufficient 
reason did not exist for an injunction. This did 
not involve any question whatever as to the pro-
priety of a bill for discovery, since none was in-
volved. 

The case of Pow ers' Ex'rs vs. Butler's Adm'r, 
4 . J. Eq., -165, relates to the question of courts 
of equity interfering in matters concerning judg-
ments at law; no discovery was involved and the 
case does not even remotely concern any question 
involved in the instant case. It is undoubtedly 
true that courts of equity no longer exercise their 
former jurisdiction to relieve against judgments 
at law, the remedy by appeal from those judg-
ments being sufficient, and that new trials at law 
are now granted or refused by the courts imme-
diately concerned. 
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The right to apply to a common-law court for 
the examination of a defendant before trial is a 
mere privilege; it is not an actual right, because 
its denial is not reviewable, unles ,s it involves 
abuse of discretion. YVhat rests in favor is not an 
adequate remedy. Even if a litigant in a court 
of law had the unrestricted right to compel dis-
covery in connection with his pending S'uit therein, 
this would not detract from the fuller and more 
effective procedure for the purpose in a court of 
equity; but he has no such right, as reference 
to the statute, quoted at length above, indicates. 
It is, therefore, respectfully submitted, the more 
or less diverse and extraneous cases cited in the 
honorable court below to the contrary notwith-
standing, that here there is no adequate remedy at 
law; and, a fortiori, none a pp earing on the face of 
the bill, and so available upon a motion to• dismiss 
that bill. 

It would be a dangerous expedient for this State 
to make, nor has it not yet been done, the enforce-
ment of a legal right a matter of favor, or depend-
ent upon the discretion, arbitrary or otherwise, 
or caprice of nny trial court or judge. The right 
to a right includes the right to enforce it. 

III. 

Facts well pleaded in a bill of complaint are 
traversable only by appropriate denials in an an-
swer or an answer in the nature of a plea, and ex-
traneous allegations, in an affidavit are not avail-
able on a motion to dismiss the bill; issues of fact 
may not be tried on ex parte affidavits. 

Defendant-respondent moved, on notice and af-
fidavit, to disn1iss the bill. For all purposes of 
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the motion, which was in lieu of demurrer, all 
facts well pleaded must be taken as true. There 
was no objection to the forn1 of the bill Qr its 
avern1ents and no motion to strike out as scandal-
ous or ip.1pertinent. By this means alone, defend-
ant-respondent sought to place in issue certain 
extraneous staten1ents in the guise of facts, sum-
marized in the notice of n1otion, as follows: 

"3. The Supreme Court of the State of New 
Jersey has already granted said adequate 
remedy to complainants by an Order of his 
I{onor \Villian1 S. Gun1n1ere, Chief Justice of 
the New Jersey Supreme Court, in a cau se now 
depending in said Court, wherein the c01n-
plainants herejn are plaintiffs and the defend-
-ant herein is defendant, based on the identi-
cal facts alleged in this cause"; 

the application of which to the motion was denied, 
and ·consideration of which by the court in that 
connection opposed, by coun sel for co1nplainants-
appellants, in whose opposjng affidavit it is con-
tended 

"that co111pla inants' bil] pre~en ts a proper 
case for the granting of discovery and that the 
objections urged by defendant do not appear 
on the fact of the bill and that, while they 
n1ay be proper subjects for answer, they are 
not available on a motion to strike out the 
bill" ( affidavit of John '\Vinans, October 5, 
1926, at p. 42, lines 34, et seq.). 

Chancery Rules 67 and 75 provide as follows: 

'' 67. Den1urrers, pleas and exceptions to an-
swer are abolished. Any pleading may be ob-
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jected to, on motion, on the ground that it 
discloses no cause of action, defense or 'coun-
terclaim, respectively. 

'' On the hearing of such motion, the court, 
in its discretion, may order the application to 
stand over until the hearing, and if the ob-
jection be to the bill or counterclaim, may re-
quire the same to be answered on such terms 
and conditions as n1ay be ordered.'' 

''75. All objections to pleadings n1ust be 
made by motion. 

Five days' notice of such motion must be 
given within the time limited for filing an an-
swering pleading, and the notice must state 
the particular grounds of objection. The no-
tice suspends, until the n1otion is disposed of, 
the running of the tinrn to answer or reply.'' 

IV. 

No remedy, adequate or otherwise, has been af-
forded to complainants-appellants. 

Counsel approaches this subject with reluctance, 
believing that the controverted questions of fact, 
interjected by defendant-respondent upon the mo-
tion to disn1iss, have no true relation to that mat-
ter; and this pojnt will be urged only in the event 
that the ,argument under Point III (supra) should 
prove unavailing. 

The clai1n of defendant-respondent was that the 
identical renrndy sought by the bill in this case had 
already been granted to complainants-appellants 
by an order of the Supreme Court, in an action 
pending in that court between the same parties. 
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This was in all respects denjed by the opposing 
affidavit (pp. 34-43), which showed, further, that 
in the ruction at lavv an ord~r, purporting to grant 
to the1n the right to examine defendant-respondent 
before trjal upon a very restricted class. of sub-
jects ( disclosure concerning which had not been 

· asked for and was not wanted by the plaintiffs 
therein) had been entered at the instance of the 
opposing attorneys. It is needless at this point 
to recite the facts at length, since they are set 
forth in the opposing affidavit (pp. 34-43). 

Suffi1ce it to say that complainants-appellants 
have consistently wanted and applied for the right 
to exainine defendant-respondent under oath as to 
what he did with the moneys, aggregating $21,-
438.68, entrusted by them to him as their fiduciary, 
and that by various devices he has thus far avoided 
making any such disclosure. The right to examine 
defendant-respon<lent, accorded by the order jn 
question (pp. 31-33), whjch recites, contrary to the 
fact, that it was made on n1otion of the plaintiffs' 
attorney ( p. 32, line 17), upon several seriously re-
stri 1cted matters, concerning which fhey required. 
CT asked for, no information, was not availed of 
by them, and no such examina+ion has been held. 

In this connection it is resner>tfully subn1itted 
tl1at the applicatjon of eiomplainants-appellants, 
plaintiffs in the law action, to examine defend-
ant-respondent as to his alleged misappropriation 
of thetr funds and the building materials pur-
chased therewith, has not been granted nor the 
rig·ht exercised in any manner; nor was the denial 
of that relief by the Chief Justice in any sense 
res adjudicata, precluding them from this right 
in a pr ,oper proceeding for the purpose, such as 
on bill of discovery. It may have been the ex-

20 

40 



10 

20 

30 

40 

24 

istence of such right in the Court of Chancery that 
led the honorable Chief Justice, in the exercise 
of his undoubted discretion, to deny the examina-
tion in the lower court. However that may be, the 
refusal -of a privilage resting in discretion is in 
no sense a former adjudication, and a fortiori, 
not a former recovery; nor was the denial review-
able on appeal or otherwise. 

Young vs. Board of Ed., &c., 4 N. J. L. 1 

770· ' Sentliffer vs. Ja ,cobs, 84 N. J. L., 128. 

In the action at law complainants-appellants de-
manded judgment for the moneys misappropri-
ated by defendant-respondent, and their ,o-riginal 
bill of particulars set forth these moneys a.t length. 
A further bill of particulars was demanded by 
counsel for def end ant therein, and the order for 
examination related only to certain specified sub-
paragraphs of the further bill of particulars, re-
lating chiefly to negligence in matters of construc-
tion and expressly excepting conversion or mis-
a ppr •opriation of their moneys or property pur-
chased therewith, except a few inconsequential 
items specified at the foot of the order (p. 33, 1ines 
19-23). 

Complainants-appellants allege in their bill (p. 
15, lines 14-16) that they have no adequate rem-
edy at law; this is not denied by any answer or 
other pleading and is affirmatively shown to be 
true by the copy of order annexed to the moving 
affidavit (pp. 31-33) and by the opposing affidavit 
(pp. 34-43) ; since it there appears that in the 
Supreme Court action no- right to examine de-
fendant-respondent as to his alleged peculations 
was granted or enjoyed. 
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CONCLUSION. 

It is respectfully submitted that the final decree 
appealed from should be reversed, with costs to 
appellants in both courts. 

JOHN WINANS, 
Solicitor of and of Counsel 10 

with Complainants-Appellants. 
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New Jersey Court of.Errors and A.ppeals 

DANIEL A. HoHMANN and KATH-
ARINE K. HOHMANN' 

Complainants-Appellants, 

vs. 
WILBUR S. CORKRAN, 

Def endant-Appellee. 

On Appeal. 

BRIEF OF DEFENDANT-APPELLEE. 

Facts. 

1. Complainants-appellants have elected their 
remedy at law. 

2. Complainants-appellants admit the Court 
of Law to have "ample jurisdiction." 

3. Complainants - appellants have actually 
sought their remedy at law. 

4. Complainants-appellants have not obtained 
the unlimited decision desired from Chief Justice 
Gummere, and thereupon have applied to the 
Court of Chancery for the same relief. 

5. The Court of Chancery has refused to en-
tertain what it terms as amounting to '' an ap-
peal'' from the decision of the Supreme Court. 

The above in sum and substance, constitutes 
this entire case. 

To verify this statement let us refer in de-
tail to the record: 

1. Complainants-appellants have elected their 
remedy at law. 

In the Bill of Complaint, appellee has recited 
the facts in dispute, which involve the construe-



tion of a house by defendant for complainants, 
for which complainants have already paid de-
fendant ( record p. 10, I. 8). Thereupon com-
plainants complain of an overpayment, and sue 
for the recovery of such excess, and say: '' Com-
plainants have , recently commenced an action in 
the Supreme Court of the State of New Jersey, 
which court has ample jurisdiction in relation to 
said action, for the recovery of said sum'' 
( record p. 10, I. 20). 

2. Complainants-appellants admit the Court 
of Law to have '' ample jurisdiction.'' 

The above quotation shows from complainants' 
own mouth, that the Court of Law has '' ample 
jurisdiction'' in relation to the facts of this case 
( record p. 10, I. 20). 

3. Complainants-appellants have actually 
sought their remedy at law. 

The affidavit of John Winans, counsel for com-
plainants-appellants, shows that "this action at 
law is now at issue and pending and undeter-
mined in the Supreme Court of this State, with 
venue in the County of Essex'' ( record p. 36, I. 
28, etc.). 

4. Complainants-appellants have not obtained 
the unlimited decision · they desired, from Chief 
Justice Gummere, and thereupon have applied to 
the Court of Chancery for the same relief. 

The affidavit of John Winans, counsel for corn-
plainants-appellants, recites that complainants 
have not only sought, but obtained, the right to 
their discovery from defendant: '' Pending that 
action complainants, as plaintiffs therein, gave 
due notice of motion, to attorney of defendant, 
for an Order in said cause in said court of law 
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requiring defendant to submit to an examination 
before trial ( record p. 36, I. 31). 

Complainants' affidavit continues '' This mo-
tion came on before the Chief Justice in Newark 
and was granted by him in its entirety in an oral 
decision; but by some means unknown to me 
over my vigorous protest and against my strenu-
ous objection an Order was entered in said 
court' '-which ' 'limited further examination'' 
(record p. 37, I. 27). That Chief Justice Gum-
mere was influenced to change his decision by 
'' some means unknown to'' complainants' counsel 
is not only an untrue but a scandalous allegation, 
which practically amounts to charging that some-
one or some thing had some secret influence over 
the Chief Justice. Had this affidavit ever been 
served on defendant's counsel or had they ever 
had knowledge of it, before it was placed on the 
record, it would have been promptly objected to 
as impugning the sanctity of our Courts. It 
was never seen, never heard of by defendant's 
counsel until such counsel went through the ' original Chancery files at Trenton, in December 
29, 1926, in regard to the appeal to this Court. 
In fact, the record ( record p. 34) shows no 
service. 

Of this situation Vice-Chancellor Berry was 
immediately advised in person, but it was then 
de-cided that nothing in the end would be gained 
by moving to expunge it from the records. Nor, 
it may be added, is this the only time that ap-
pellants' counsel has filed his own affidavit with-
out serving it on his adversaries. This again oc-
curred in this case before this Court on the mo-
tion to dismiss this appeal. 

Of course, complainants-appellants' counsel is 
in error in stating that Chief Justice Gummere 's 
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oral decision granted their motion '' in its en-
tirety." This error is clear from what oc-
curred at a subsequent one of the almost in-
numerable applications of complainants' counsel 
to the Chief Justice in this matter. We are far -
from desiring to state to this Court what oc-
curred before the Supreme Court sir~ce same, 
strictly speaking, is dehors the record. On the 
other hand, when now faced with an affidavit 
which was never served, so that it could be an-
swered, in which affidavit appear statements con-
trary to the fact, it would seem only fair, both 
to this Court and to the Chief Justice, to state 
what Chief Justice Gummere actually did and 
said, particularly since the affidavit practically 
charges the Chief ,Justice with being subject to 
improper influence. On the occasion in question, 
on October 30, 1926, the Chief Justice, referring 
to complainants' motion for examination before 
trial and the fact that a form of order had been 
submitted by complainants' counsel covering 
more than the Chief Justice had orally agreed 
to grant, said '' I don't like to have counsel add 
things''; and a few minutes later, while com-
plainants' counsel was still arguing, the Chief 
Justice said to him "You may submit a rule 
providing you won't put in it something which 
I haven't ordered." Should there be the slightest 
doubt in the minds of the Court as to these facts, 
we would respectfully suggest that they be re-
ferred to Chief Jnstjce Gummere for his certifica-
tion. 

Regardless of this unpleasant situation, com-
plainants-appellants admit that they pursued 
their discovery remedy at Jaw and that they were 
granted discovery at Jaw. Not only that, but 
as shown by the opinion of Vice·-Chancellor Berry 
(record p. 44, 1. 9), "The plaintiff has three times 
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applied to the Chief Justice for an order for the 
examination of the defendant before trial, such 
an order was granted with respect to certain par-
ticulars and denied as to others.'' 

Of course, on these three applications, the 
reasons for the granting of discovery at all, and 
for the granting of discovery as to some matters, 
and not as to others, were argued at length before 
the Chief Justice. These reasons are, strictly 
speaking, immaterial. Since it is the fact of 
the existence of the adequate legal remedy and 
the fact of, not merely the election, but of the 
seeking of such legal remedy by complainants-
appellants, with which this Court is now con-
cerned. It is consequently immaterial whether 
on these three separate hearings of this matter, 
before Chief ,Justice Gummere, he limited dis-
covery for the reason that complainants had al-
ready had a two-day audit of defendant's ac-
counts at defendant's place of business with com-
plainants' own audito _r, or for the reason that 
complainants had failed to give defendant par-
ticulars required by the statute, or for no reason 
at all. ~~he question is not one of error in the 
thrice-repeated decisions of the Chief Justice, 
but of competency of the court of law, and of the 
prior seeking of the legal remedy. 

5. The Court of Chancery has refused to en-
tertain all appeal from the decision of Chief 
Justice Gumm ere. 

The Court of Chancery has ndverted to the 
complainants-nppellants' application on three 
separate occasions to the Chief Justice for an 
order for the exai~ination of defendant before 
trial, and his granting that order to n certain ex-
tent sayiug: '' Thereupon this bHl was filed, and 
while it is i11 form the usual bill for strict dis-
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covery, it seeks in effect, a review of the action 
of the Chief Justice." 

This application to the Chief Justice was for 
the identical relief for which the bill in Chan-
cery vrays. ( Compare record p. 36, I. 40, with p. 
15, 1. 27.) 

The Vice-Chancellor fully agrees with com-
plainants-appellants' contention that the statu-
tory remedy at law has not absolutely deprived 
the Court of Chancery of the power to grant a 
bill for discovery, saying '' That jurisdiction still 
exists in a proper case.'' Vice-Chancellor Berry 
adds "But where the law court is fully em-
powered to compel complete discovery before 
trial and the plaintiff in the suit in that Court 
has sought that discovery in the method pursued 
at law and has not obtained as extensive a relief 
as he believes he is entitled to, he is not privi-
leged to review that Court's 'findings here." 
Consequently complainants-appellants' bill was 
dismissed, and rightfully so, as the following 
rules of law and precedents will clearly estab-
lish: 

LAW . . 

. I. This Court has settled the rule that after 
the jurisdiction of the Courts of Law has at-
tached, and adequate relief exists at law, Chan-
cery will decline to entertain jurisdiction. 

This is the rule established by the case of 
Sween ey v. Williarns, Court of Errors, 36 N. J. 
Equity 627, as alluded to subsequently. 

Defendant does not dispute for one moment 
the fact that Chancery may still entertain a bill 
for discovery. In fact the opinion of the Court 
of Chancery in this case states such to be the 
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rule: "I do not mean, however, to suggest that 
this Court has in any way been deprived of its 
ancient right of jurisdiction of discovery where 
applications are made to this Court in the first 
instance-that jurisdiction still exists in a proper 
case.'' Opinion of Vice -Chancellor Berry ( record 
p. 44, J. 20). 

The ref ore, the main argument of complainants-
appellants under Point I of their brief and the 
citation of cases thereunder, becomes immaterial. 
The point is-will Chancery so interfere, (1) 
where the law court is competent to grant qis-
covery, and not on~y so, but (2) the legal dis-
covery remedy has in fact been sought and 
granted. This case is not merely to be deter-
n1ined by the adequacy of the legal remedy, but 
in the second place, by the election of the legal 
remedy, and in the third place, by the seeking 
and granting of that remedy after election. 

We will confine our attention in this point of 
our brief, to the question of the adequacy of the 
legal remedy and its election, leaving the ques-
tion of the seeking and grantjng of such remedy 
to snbseqnent consideration. 

Compalinants-appellants place great reliance 
on Bispham 's Principles of Equity. But im-

mediately preceding the sections quoted by ap-
pellants, that author shows that the basis for 
equitable discovery is in fact the ancient in-
adequacy of the legal remedy, a situation now 
changed, and c_ontinues to show that the adequacy 
of the legal remedy is a crucial consideration in 
the willingness of equity to grant discovery: 

Bispham, section 556 : 
': In a common law action the plaintiff was 

obliged to make out his case by calling third 
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parties as witnesses, by compelling the pro-
duction of such documents material to the 
issue, as were in the custody or under the 
control of_ third parties, and by producing 
himself, such documents as were in his own 
possession, and whose execution could be 
properly proved. No means, however, ex-
isted by which the opposite party could be 
compelled to testify as to the matters in dis-
pute, or by which the production of docu-
ments . in his possession could be enforced. 
In modern times this rule, has in England, 
and in nearly all of the United States, been 
altered by statute, and a party to a common 
law action can now put his adversary upon 
the witness stand without being concluded 
by his testimony, and without being subject 
to the rule which forbids leading questions-
in other words, he can call and cross examine 
the opposite party; and he can compel the 
production of books and papers at a reason-
able period before the trial of the cause.'' 

Thereupon Bispham continues, as quoted by 
complainants, section 557: 

'' While the common-law rule prevailed, 
and while the inconvenience consequent 
thereon existed, a different rule grew up in 
courts of equity. It was part of the ma-
chinery of the Court of Chancery that a dis-
covery could be compelled.'' 

Hence, there was originally a failure of remedy 
at the common law and the equitable remedy of 
bills for discovery existed while the common law 
failure prevailed. 

Bispham, section 559 : 
''Nor will such a bill (discovery) be en-

tertained in order to aid discovery, in a court 
which can by its own methods of procedure 
obtain the same result.'' 

Again in Story's Eq. Pl. section 555, we find 
the rule as to the effect· of the adequacy of a 
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legal remedy on the right to discovery, stated as 
follows: 

. '~ In the next place in cases of a purely 
civil nature, Courts of Equity will not sus-
tain a suit for discovery, in aid of a suit 
pending in another court or jurisdiction, if 
that (!ourt can compel the discovery required, 
and in such a case the remedy elsewhere is 
co1nrple~e and the interj erence of a court of 
equity is unnecessary and vexatious.'' 

Then in Story's Eq. Jurisprudence, 14th Edi-
tion, paragraph 1943, the learned author says: 

'' In the next place, Courts of Equity will 
not entertain bills for discovery, to assist a 
~uit in another court, if the latter is of 
itself competent to grant such relief and in 
s1;1c~ a case the proper exercise of the juris-
diction should be left to the functionaries of 
the Court where the suit is depending.'' 

In a long note thereto, the author cites 
numerous decisions including Gelston v. II oyt, 
1 John Chancery 547, where Chancellor I{ent 
said: 

'' If a bill seeks discovery in aid of the 
jurisdiction of a court of law, it ought to ap-
pear that such aid is required. If a Court of 
Law can compel the discovery, a Court of 
Equity ·will not interfere.- It is not de-
nied in this case, but that every fact material 
to the defense at law, can be proved by the 
ordinary means of law without resort to the 
aid of this Court.- Such trials at law are 
not to be delayed for discoveries required 
when the necessity of such delay and dis-
covery is not made to appear. This would 
be perverting and abusing the powers of 
this Court.- Such trials at law are not to 
be delayed for discoveries required when 
the necessity for such delay and discovery 
is not made to appear. This would be per-
verting ancl a busing the powers of this 
Court.'' 
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In Corpus Juris the rule is succinctly laid 
down as follows: 

"Like other equitable remedies bills for 
discovery will not lie where legal remedies 
are adequate.'' (18 C. J. paragraph 4, p. 
1058.) 

Again in Pomeroy's Eq. Jurisprudence, Vol. 1, 
section 83, this learned author, in referring to 
discovery as one of the auxiliary jurisdictions of 
equity, and adverting to the effect, not upon the 
jurisdiction of the Court of Chancery, but upon 
its willingness to exert the jurisdiction, due to 
the increase of the legal remedy says : 

'' These instances (discovery) of auxiliary 
jurisdiction have wholly disappeared from 
the English system under the late re-organ-
ization of the courts and the procedure and 
have almost entirely disappeared fro~ the 
equity as administered in the United States. 
In England, in the States of this Country 
generally, and in the United States Courts 
parties are permitted in their own behalf 
and are required to testify in behalf of 
their adversaries in all actions and pro-
ceedings of a civil nature, so that every 
ground or reason for a bill of discovery has 
been removed by the far more efficient means 
?f an oral examination conducted by counsel 
111 open court.- In other states which keep 
up t?~ two jurisdictions of law and equity, 
adm1n1stered by the same tribunal, discovery 
as an auxiliary to trials at law is no longe'r 
necessary; and is, I believe, practically obso-
lete, even where not formally abrogated. In 
the few states which still retain a separate 
cour~ of chancery, this jurisdiction may be 
nominally preserved.'' 

This it is believed is a fair statement of the 
situation as to discovery in equity as it now ex-
ists, not only in the United States generally, but 
jn this state. In the United States generally, it 
is practically abolished. In this state, equity has 
1·etained its no_minal jurisdiction to grant dis-
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covery. But an examination of the cases in this 
state, including particularly those cited by ap-
pellants, will show, that while this nominal juris-
diction exists, this jurisdiction will not be exerted, 
except in extraordinary cases where adequate 
legal remedy is not obtainable. Let us therefore 
take up the New Jersey cases. 

First it should be borne in mind that all those 
cases where discovery is granted, not as auxiliary 
to a case at law, but in the ordinary exercise of 
equitable jurisdiction, are beside the point. Of 
course, equity, exercising its original jurisdiction . 
to grant a discovery, will continue to do so, if a 
law court has not already assumed jurisdiction 
and placed itself in a prior position to grant 
relief. 

What we here consider, is the question whether 
equity will exert its existing jurisdiction to grant 
this relief if th e court of law has assumed juris-
diction. Further we ·must bear jn mind in the 
consideration of the New J erse? cases, that since 
the discovery which the courts of law have been 
able to grant js of statutory origin, it has been 
a continually increasing one. rrherefore, under 
the earlier statutes, the discovery which a court 
of law could grant was sometjmes inadequate and 
inefficient, ·when • compared wHh the present 
remedy at law. A comparison of the present 
statutes will show that in every respect, at least 
insofar as it effects the present case, full dis-
covery both by oral testimony and the production 
of books and documents, can now be obtained 
before trial as 'We11 in the court of ]aw as by dis-
covery in ecp1ity. In fact, from the standpoint 
of a practicing attorney, the opportunity of ex-
amining the defendant in person before trial, is 
infinitely to he preferred to obtaining his an-
svver under oatl1, which he C'an prepare and file 
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at his leisure under the bill of discovery filed 
in this case. 

Furthermore, originally the statutory common 
law discovery was not as efficient as that in chan-
cery, since tho original statutes would not per-
mit the Court to hold the party refusing to give 
the discovery in contempt, which could be done 
in chancery. That is not the case today. The 
Practice Act permits holding a party in con-
tempt for failure to obey the order of the com-
mon law court, under an examination before 
trial. (P. L. 1924, p. 183 and C. S. 1910, p. 4097, 
sec. 140.) 

Bearing this in mind, let us consider the cases 
cited by appellants. 

In the very earliest case, to wit, II owell v. 
Ashmore, 9 N. J. Eq. 82, Chancellor Williamson 
says, page 90 : 

'' The principle is correctly laid down in 
Story's Eq. Jurisprudence, paragraph 1495, 
in Cooper Eq. Pleadings, Chapter 3, page 199 
and in Mitford's Pleadings 52, that in • the 
case of suits merely civil in a court of ordi-
nary jurisdiction, if that court can itself 
compel the discovery required, a court of 
equity will not interfere.'' 

Then the Court proceeds to exhibit the inade-
quacy of the then statute as compared with the 
present statute as follows: 

"But is the Supreme Court, where this suit 
is pe~ding, to assist which this bill has been 
filed, competent to grant the same relief 
which this Court is able to afford the plain-
tiff in this proceeding 1 That Court can 
compel no discovery by any proceeding in 
the nature of a bill of discovery. It can 
compel the defendant to answer as a witness 
on the trial of the cause, if called upon the 
plaintiffs. But the disclosure he may make 
then may be of no avail to the plaintiff. 
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The plaintiff has a right to the discovery 
before the trial, to aid him in preparing to 
meet the very case the defendant may make 
by the disclosure- it ( the statute) does not 
afford the adequate relief, for it does not 
meet the wan ts of the party-it is a question 
addressed to the sound discretion of the 
Court-I do not think that this statute ought 
to deprive plaintiff of his right to file his 
bill in this Court to aid him in the prosecu-
tion of his suit at law. I do not think that 
he should be compelled to resort to the al-
ternative of making the defendant a general 
witness in the suit, or be deprived of having 
the benefit of a disclosure before the trial, 
so that he may prepare himself to meet the 
facts which may be presented by the dis-
closure which he seeks.'' 

Thus the earliest case cited by appellants in-
stead of holding for appellants, lays down the 
rules (1) that a court of equity will not grant 
discovery 1,V'here an adequate remedy exists and 
(2) that the question of whether the remedy is 
adequate is one of sound discretion for the 
Court. 

In the case at bar it is obvious that the present 
statutes do (1) afford an adequate remedy and 
( 2) the Court of Chancery has already exerted 
its sound discretion in so determining and dis-
missing the bill. ot only does the earliest case 
uphold the very rule urged by Bispham, but the 
latest case cited by appellants, in which the 
question as to the right to discovery in aid of a 
suit at law was raised is to the same effect. 

Except for Freu ,le v. Rudinger, 89 N. J. Eq. 
91, ·where no question as to the right to discovery 
was raised, 1J10 latest case cited by appellants 
on tho right to discovery in aid of tho conrt of 
law is that of Bellingham v. Pal1ner, 54 N. J. 
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Eq. 136. In that case Vice-Chancellor Reed on 
page 140 says: 

'' It seems to me that the question is 
whether a court of law can now adequately 
deal with the account. The question is 
simply adequacy of the remedy and that 
should be decided by the present processes 
of legal investigation; as already remarked 
these processes have become radically 
changed. So changed in fact, that the re-
marks of Judge Finch in his opinion in _the 
case of Marvin v. Brooks, 94 Equity, N. Y. 
71-80 are almost as pertinent here as in the 
Stat; of New York, speaking of the jurisdic-
tion of a court of equity in matters of ac-
count resting upon their complexity and also 
for discovery. He observed: 'rrhe necessity 
for a resort to equity is now very slight, if 
it can be said to exist at all, since a court of 
law can send to a referee a long account too 
complicated for the handling of a jury, and 
furnishes by examination of the adverse 
witness before trial, and the production and 
deposit of books and papers, almost as com-
plete a means of discovery as can be furnish~d 
by a court of equity'. * 1

' * There are still 
many cases in which a court of equity and 
a master can afford a fuller measure of 
relief than ca11 a court of law dealing with 
a referee, but there are also cases of which 
courts of equity would once have assumed 
jurisdiction, which I think should now be 
~emitted to the legal tribunals. In rny judg-
ment the present account is not one for equit-
able cognizance. * * * ow in determining 
whether a court of law cau adequately deal 
with an account, I do not perceive why the 
present and not the past metl10d of leg-al 
procedure should not be regarded. ij_, ,x, '-'< As 
was observed in Exec. of Powers v. Adminis-
trator of Butler, 3 Gr. Chancery 465, 'upon 
examination of numerous authorities it will be 
seeu that as the courts of law have extended 
their jurisdiction over 1 hese ~n hje~ts: t~1c 
courts of equity have withdrawn theu Juns-
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?iction from it.' This remark was reiterated 
1n the case of Hannon v. Maxwell, 4 Stewart 
Eq. 318 decided by the Court of Appeals.'' 

rl,his, the latest case cited by appellants on 
tl1e poiut, therefore, shows, first, that the nominal 
jurisdiction of chancery remains, but second, . that 
tl!e . Court of Chancery will exercise its juris-
diction only where the remedy is inadequate and 
~,hird, tlrnt, as the adequacy of the legal remedy 
increases, the exercise of the jurisdictiou by the 
rourt of equity will decrease. 

In the case of Hannon v. Maxwell, 31 N. J. Eq. 
318-329 this Court says: 

'' As courts of law have ex tended their 
jurisdi~tion over this subject ( of bills for 
new tr1a~) courts of equity have iu this in-
stance w1tl1drawn theirs in accordance with 
the principle that wher~ courts of law can 
!1unish an adequate remedy, equity wi]l not 
interfere." 

'J1J1is jnrisdiction to grant a new triul is but an 
exerch;e of an auxiliary jurisdiction of the court 
of equity, as is the jurisdiction to grant djR-
covery in aid of trials of law. rrl1e reason of the 
rule, cl8 la.id down by the Court of Errors, there-
fore, applies exactly to the situation of the bill 
for diHcovery filed in this case. 

':tihe Court of Errors has agai11 reitentted this 
same ruJe ill tlie case of Sweeney v. lV-ill-ianis, 36 
N. J·. Eq. 627. IH this case the Court discusses 
tlie e11tire subject of the effect of the growth of 
the common law remedy by statute, and its effect 
upo11 tlw exercise of equitable juri8di<'1ion. This 
Court 1.liere says: 

"When courts of law Jwve of tlieir own 
n1otion extended their jurisdiction over cases, 
~he~et?f ~re solely cognizable in equity, the 
Jnrisd'lctwn of the latter court hus been in no 
respect a bridged, although when the juris-
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diction at law has become well established, 
the equity jurisdiction has been in some 
cases declined'' ( citing cases). '' When by 
statute a right to administer relief, pre- · 
viously administered only by courts of equity 
is extended to courts of law, the jurisdiction 
of the courts of equity is undisturbed un-
less prohibitory or restrictive words are 
used in the statute-therefore, the juris-
dictions are concurrent. This was the view 
expressed by Chancellor Green in Frick v. 
Black, 2 C. E. Green and by Chancellor 
Zabriskie in Shotwell v. Smith, 5 C. ·E. 
Green 79-citing cases-B ,ut if there exists a 
concurrent jurisdiction in courts of law and 
courts of equity, the latter will decline to en-
tertain jiirisdiction after the jurisdiction of 
the courts of law has attached, unless the 
relief that the applying party is entitled to 
ask cannot be fully obtained in the court of 
lavv. Citing Story's Eq. Jurisprudence, sec-
tion 599, Smith v. Smith, administrator, 3 
Stewart 564; Salter v. Williamson, 1 Green 
Chancery 480; Van Mater v. Sickler, 1 Stock-
ton 483; Clark v. Johnson, 2 Stock. 287." 

To paraphrase the rule there laid down by 
this very Court, and apply it to this case, 
we find (1) that the jurisdiction of the courts 
of law and of equity, as to discovery, is con-
current; (2) that the jurisdiction of the courts 
of law has attached; (3) that the relief that 
the appellant is entitled to ask, not only can 
be fully obtained at law, hut ( 4) has been ob-
1aincd at law. Therefore, as the Court of Er-
rors says in Sweeney v. Williams, the courts of 
equity '' will decline to entertain jurisdiction.'' 

Of course, the fact that the appellant has not 
obtained the relief he thought he was entitled 
to is beside the point. In the court of law the 
Chief tTnstice gave him tlic full discovery to 
which the Court decreed him entitled. It was 
competent to give him more, but appellants' own 
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actions disentitled them to more, as seen above. 
It is not a question of the relief which they ob-
tained, but of the relief which the Court was com-
petent to give. 

In any event appellants have themselves ad-
mitted in their own bill of complaint, as seen 
above, that the court of law had '' ample jurisdic-
tion.'' They cannot complain of the exercise 
of this '' ample jurisdiction'' by the court of 
law, in a court of equity. rrhe sustaining of 
such a contention would convert the Court of 
Chancery into another appellate court, sitting in 
judgment upon the decisions of the courts of 
law. 

. 
Sueh are U10 general pri1wiple8 dispositive of 

this case, laid down by the courts of this state, all 
of which cases, with the excepti_on of that of 
8u ;eeney v. Tfl,i,llia1ns, have been cited by ap-
pellnnt in Jds own brief_ rrhe remaining au-
thorities eited hy appellants may be quickly dis-
posed of. Appellants iuitiate tlieir citation of 
New Jersey authorities with the case of Shotwell 
v. Smith, 20 Equity 79, upon which they greatly 
rely. But tl1e Chancellor i11 l1oldi11g in this case 
1 hat discovery will be granted says: 

"~Phe power given to eonrt8 of law is not so 
eo1nplete and ample as the power to compel dis-
covery i11 eliancery. At lH w tlie plaintiff capnot 
he compelled actunlly to answer. The only 
polialty is Uw t the Court. may stop his pro-
ceeding in the 8uit.'' 111 oUwr words, this ca(;!e 
recognizes as a criterion the adequacy of legal 
remedy. It l1olds the remedy there inadequate, 
because of Uw i11ability under 111c statute, then in 
existe11ce, to l1old for c0111.ernpt.. rPhis right now 
exists in the Court of Law in this respect, exactly 
ns i11 tl1e Court of Chancery. 
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Appellants cite Little v. Cooper, 10 N. J. Eq. 
73. But in this case, too, the Chancellor says: 

'' When a bill seeks discovery in aid of a 
court of law, it must appear that the aid is 
necessary and the discovery material to the 
defense and that it is not in the power of 
the party to prove them by witnesses:" 

'l'he following cases have no bearing on the 
case at bar, since they are cases not determining 
the right of equity in ib~ jurisdiction to grant 
discovery in aid of a suit at law, but cases 
where the right of equity wa8 co:rn,idered as 
ancillary to its own right to grant substantive 
relief. rl,his is a very differellt quest.ion depend-
ing upon the application of very different prin-
ciples. 

Suell are the cases of: 
Schraff t v._ Wolters, Gl N. J. 467; 
United N. J. R. ct C. Co. v. fl oppock, 28 

N. J. Eq. 261; 
State v. Elizab ethtown H1 aJer Co., 82 N. J. 

~Jq. 216; 
Stat es v. Old Dominion Copp er M. & C. 

Co., 89 N. J. Eq. 265; 
Mayor, &c. of Boonton v. W. S. Co., 83 

N. J. Eq. 536; 
Board of Vineland v. Maretti, 93 Eq. 513; 
Miller v. U. S. Cas. Co., 61 Eq. 110. 

·w.e will, therefore, discuss such cases llO fur-
ther. We would further add that the quotation 
from Bispham 's Principles of Equity, section 
565 on page 15 of appellants' brief is similarly 
inapplicable, since same refers not to the pro-
priety of the granting of discovery hy equity in 
aid of courts of law, but to a situation where 
equity has already granted 1he discovery, and 
the questio11 is as to equity's right to thereafter 
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grant substantive relief, an utterly different 
question. 

In short then, if an adeq ,uate remedy exists at 
law, the court of equity will not exert its auxiliary 
remedy of discovery. It appears on the face 
of complainants' bill, and totally without regard 
to defendant-respondent's affidav'it, that the ade-
quate remedy at law does exis.t. ll ence the action 
of the Court of Chancery was proper. 

Furthermore this is not merely a case of where 
an adequate remedy at law exists, but where 
complainants-appellants have elected such 
remedy, have sought such remedy, and have been 
granted relief. Let us consider the effect of 
these additional facts: 

POINT II. 
When an adequate remedy exists at law and 

complainant has not merely elected such remedy 
but has sought such remedy and been granted 
relief thereunder, every equitable maxim pre-
vents the intervention by equity, to override the 
decision of the courts of law. 

Complainants-appellants, prior to filing their 
bill in equity, started their ·suit at law. Com-
plainants-appellants admit in their bill in equity 
that the court of law has "ample jurjsdiction" 
(record p. 10, 1. 20). Complainants-appellants 
admit that they have actually sought and been 
granted disrovery at law (record p. 36, 1. 31, p. 
37, I. 27). 

(1) Equity will not Lake jurisdiction where 
there is an adequate remedy at law. Such is 
axiomatic. 

(2) The court of equity does not entertain 
appeals from the courts of law. 
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(3) When two concurrent remedies exist, 
when one is elected and relief obtained there-
under, it would be vexatious to permit the other 
remedy to be pursued and in another court. Yet, 
that is exactly what complainants-appellants are 
seeking to do here. 

As the opinion of the Court of Chancery shows 
'' they three times applied to the Chief Justice 
for an order for the examination of defendant 
before trial. Such an order was granted with 
respect to certain particulars and denied as to 
others." With this complainants-appellants 
were dissatisfied, and, continuing the quotation 
from the Court of Chancery's opinion, "There-
upon this bill was filed and while it is in form, 
the usual bill for strict discovery, seeks in effect 
a review of the action of the Chief Justice." 

In view of the above axi~matic principles, the 
Court of Chancery is clearly right when it says, 
'' It would appear that under the act above re-
ferred to (Practice Act) there is a complete 
remedy at law, and it is elementary that under 
such circumstances this Court will not act-but 
where the law court is fully empowered to compel 
complete discovery before trial and the plaintiff 
in the suit in, that coitrt has songht such dis-
covery in the method prescribe(l by la10 and has 
not obtained as extensive relief as he believes he 
is entitled to, he is not vrivileged to review that 
court's findings here.'' 
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POINT III. 
Appellants' technical objection to the use of 

respondent's affidavit in the court below is be-
side the point. Respondent's motion should have 
been granted by the court below, regardless of 
such affidavit. 

Appellants' bill of complaint admits "Com-
plainants have recently commenced au action in 
the Supreme Court of the State of New Jersey, 
which court has ample jurisdiction in relation to 
said action ( record p. 10, 1. 19). Complainants can-
not safely proceed to trial in their said action at 
law without such discovery,'' the which they then 
pray as the full relief asked in their bill of com-
plaint (record p.14, 1. 40). 

Respondent's notice of motion sets up as one 
ground that "there is an adequate remedy at 
law" (record p. 29, L 32). 'rhjs Court will take 
judicial notice of the Practice Act,. with its 
amendments, which provide for free and full ex-
amination before trial, and for the discovery of 
documents. 

As pointed out u t lengtl1 ju Poiu t l of this 
brief, where, us in this case, the jurisdiction _of a 
court of law lws . attached, aud an adequate 
remedy exjsts it wonld be vexatious for the . ' 
Court of Chancery to assume jurisdiction, even 
thougl1 s11cl1 Chancery jurisdiction still nomjnally 
exists. 

This poiut. us to U1c adequate remedy uL bw is 
raised on defe11dant-respondent's motion, with-
01.d the use o / the affidavit in any way whatso-
ever. 'J1his objecUon to appellants' bill appears 
directly on the face of the bill ibrnlf. Under 
such circumstances appellants' bill was rightly 
dismissed. 
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POINT IV. 

Appellants' technical objection to respondent's 
affidavit is not well taken because appellants 
have waived such objection by themselves sub-
mitting an affidavit, and otherwise. 

Appellants in answer to defendant's affidavit, 
filed an opposing affidavit, which the record 
shows was executed on the day o-f the hearing 
before the Vice-Chancellor, and was :filed that 
same day ( record p. 34). The record further 
shows that such opposing affidavit was never 
served (record p. 34) and as appears earlier in 
the brief, such is indeed the fact. 

By the nse · of this affidavit, by a ppea.ring hc-
f ore the Court on the argument, when defend-
ant's affidavit was used, and by their failure to 
enter any objection to the use o-f defendant's 
affidavit, except in their own affidavit, nppel1ants 
have clenrly wnived their purely ieehnical ob-
jection. 

In fact, appellants' opposing affidavit should 
not be considered hy this Court, not only be-
cause of the objectionable statement tl1erein as 
above set forth, bnt because the record shows it 
was never served as required hy the rules of 
this Conrt ( Chancery rule 90). If not to he con-
sidered hy this Court, appellants' appearance 
before the Conrt vvithont other objection as to 
the use of defendant's affidavit, is alone sufficient 
to waive his objection to such use. 

Regardless of this, the highest court in the 
State of New Jersey will not do a useless thing. 
It will not, therefore, send back this cause to 
the C011rt of Chancery, merely heranse an ob-
jection was raised by motion rather than hy nn-
swer in the nature of a plea, and thus force the 
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Court of Chancery to again enter its decision on 
the merits, dismissing the bill for the second 
time. 

Regardless of this, this Court will give no con-
sideration to appellants .' technical objection to 
the use of defendant's affidavit, since, as seen 
above in Point III, the Court of Chancery was 
correct in dismissing appellants' bill, without any 
regard to defendant's affidavit whatever. 

SUMMARY. 

(1) Appellants admit that the jurisdiction of 
the New ,T ersey Supreme Court has first at-
tached. 

(2) Appellants admit that they have sub-
mitted themselves to such jurisdiction. 

(3) A.ppe1lan1s admit that the Supremo Court 
has '' ample jurisdiction.'' 

( 4) Appellants therefore admit, particularly 
in view of the statutes of this state, of which this 
Court will take judicial notice, that there is an 
adequate remedy at law. 

( 5) Such being the case, according to the re-
peated decisons of the Court of Errors and Ap-
peals, the bill was rightly dismissed. 

( 6) In the second place, not only as stated by 
the Court of Chancery in its opinion is '' The 
law court fully empowered to compel complete 
discovery before trial'' but, '' the plaintiff in 
the snit in that court has sought such discovery." 

I-Icmce, appellants have not only elected, but 
sought and been granted, their remedy in the 
court of law. Therefore, "He is not privileged 
to review that Court's findings here,'' as stated 
by the Court of Chancery. 



Irr fact, as stated by the Court of Chancery, 
'' The plaintiff has three times applied to the 
Chief Justice.'' Therefore, appellants are here 
asking a court of equity to sit as an appellate 
court over the thrice-repeated decisions of the 
Chief Justice of the Supreme Court. 

It is respectfully submitted that the decree of 
the Court of Chancery should be affirmed with 
costs. 

STEW ART & HARrl 1SHORNE, 
Solicitors for and of Counsel 

with Defendant-Respondent. 




