
STATE OF NEW JERSEY 
DEPAHTlVIENT OF ALCOHOLIC BEVERAGE CONTROL 
74"1 .Bro Gd utrec t · · · Newark, N. J. 

BOLLB~IN NU~BBR 161. FEBJWLiHY 4th, 1937. 

1. ADVERTISING - SLOGAN AND LIMERICK CONTESTS DISAPPROVED -
HEREIN OF BLANK 1 S BEER AND THE FUROR SCRI~ENDI ENGENDtRED. 

January 22, 1937. 

Dear Mr. Burnett~ 

One of our clients Wishes to run a contest which will 
be announced through newspaper and radio advertising. 

The contest will probably. be a typical slogan or 
limerick contest in whi.ch the consumer vvri tes a slogan or a 
limefick and also writes a short letter on trwhy I like Blank's 
Beer." 

Is there any objection to the use of such a cont,2st 
in the advertising of beer in your state? 

Yours very truly, 

THE REUBEN H. DONNELLEY CORPORATION 

January S4, 19370 

The Reuben H. Donnelley Corporation, 
New York, N.Y. 

Gentlemen~ 

I have your inquiry of the 22ndo 

Slogan and limerick contests to advertise beer or 
liquor are disapproved because tending unduly to increase 
the consumption of alcoholic beverages. 

It is not that I desire to quench the divine inflatus 
of potential presidents or embryo po~ts, or to quell the 
furor scribendi which is supposed to seize a consumer of Blo.nk's 
Beer, but, rather, to stop at tho source a11 comrfwrcial devicos 
which exploit the public at the expense of making it beer or 
wt1iskey conscious o 

Very truly yours, 

D. FREDERICK BURNETT, 
Commissioner" 

2. APPELLATE DECISIONS ·- BONA vs o BOHDENTOWN 

JOHN BONA, ) 
Appellnnt 

-VS-

TOV./NSHIP COJ.IJIHITTEE OF THE 
TOWNSHIP OF BORDENTOWN, 

Respondent 

) 

) 

) 

) 

On Appeal 

CONCLUSIONt) 
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Frank J. Backesj Esqo~ Attorney for AppGllant 
Samuel F. Garrison, Esq., Attorney for Respondent .. 

BY THE COl\JllvlISSIONER~ 

Appell~~t appeals from the denial of his npplication 
for a plennry rct2il consumption license for premises located 
on Homestead Avcmue, Piersonvillc, Township of Bordentown. 

The premi~;;es aro the s:J.mo as those considerud in Whi to 
B ~ t ~) i·1 1-· ,;,r;.•o It 4 --vs. _Ql'd..Q~.O~fu bU .. (~·vin ffJ..D , · ·t,m .. 

At c. mGeting held July 28, 1906 .9 the? Townsi1ip Cammi ttec 
issued a plenary retail consumption license in rl~Spect to another 
place wbich had previously bE)en lJcensed, thcrc'.:i~ .. - ~naldng a total 
of eigh:~ such licenses thc-:?n issuud and outstand:Lng .. 'I'lJ.e Committee 
thereupon passed) on ftrst reading, o.n ordino.nco limittng the 
number of such licensGs to oighL 

At t ,,,r:, ~.·,·nr' m,·,eti"ng l0 

-1- 0 p·'')e 0 rc t11'1..L ')-0·1J· }] '1 n+' s ~ttorney l J. -=-~ ,':) c .. b '::; .,. c . ' v C:<- J:- -·,Gt.. . ,..; , c •. ~ L.. '-"- .1. •• - '-' • ~ ~.:.... u ,_ c.., , 

requested, on behalf of his client, a form of license npplicntion, 
which was refused for the stGted rt.:.:::. son that thoru had bncn c. ro­
monstru.nce fJlcd n .. gcJ~nst the grc.nUng of any lic0nsc for the pr•.;:m­
ises. The appel~~nt himself was informed at th~ s&mo m~0ting thnt 
thore were already eight licenses issued and thnt there would be no 
more. The limiting ordinance wns adopted on final readj_ng August 
11, 1936. 

The refusal to givo appellant an application blnnk is not 
cause for appeal. The seeming discourtLsy w~s probably based on 
t~:B Committee's unwillingness to tDJ·rn appcllcmt' s money, knowing 
tJo(~eir intention to l1lmi t tho number of lict.mSf:S.. If appellant 
w~nted to stand on ~is rights, he should have insisted. Instead, 
he acquiesced. As his lawyer candidly testified: 

nr said if that is the case 3 there is no use of 
going ahead until I see -v1rhether or not my client 
wants to take a chance of forfeiting the ten per cent." 

Not until after the final adoption of the ordinance did 
appellant advertise his notj.ce of intention to apply, the first 
insertion appearing on August 14th. The applicat5.on is too late. 
Appellant did not takt-.3 any chances while th('.~re was yet time Q 

It is urged, however, .that appellant, in substance, 
app.lied for a license on Juli 28, 1936; was improperly refused 
and, thersfore, should not be subject to the limitation which was 
enacted two weeks later. Without dwelling again upon the f2cts 
that appellant was gambling w].th nothing at sto.ke, or that there 
was no actual application before the Committee either to gretnt or 
deny, but coneeding for argmnent' s ~;al-rn thnt appellant d:i.d in 
effect apply on July 28th, this contention cannot be sustained. 
The denial was neither nrbitrnry nor unreasonable. Tho ci~hth 
license application vms o.lruady before: the Cammi tteo. 1Ihey VE;ry 
properly felt that eight taverns werE: a sufficient number to sat­
isfy the needs of a populntion of between 800 and 900. Neighbor­
hood residents were opposed to the licensing of appellant's prem­
ises. Under the circumstances, respondent was und0r no duty 
to give preference to appellant's application. See Walker vs. 
Verona, Bulletin #91, Itcrn 4. The limitation, therefore, is not 
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unren.sonable in its application to the appsllanto Cf. in re 
H1]J~-Y§..!.._.B1a.irstsYwn, Bulletin -;¥144, Item 9. 

The} action of respondent is, accordingly, affirmed. 

Dated: January 25, 1937. 

D. FREDERICK BURNETT, 
Commlssioner. 

3 .. '."l1RADE ORGANIZATIONS-- RESOLUTION DENYING TO ANY OFFICEH OR 
DIVISION THE HIGHT TO DEFEND. ANY LICENSEE CHARGED WI 1I1H 
PAR'..I.1ICIPATION IN Ili.LICIT ALCOHOLIC BEV.ERAGES COMlVlLNDED 

Jnnucry 26, 19370 

Neil Fo Deighan, Prc.s1dsnt.9 
New Jersey Licensed Beverage Association, 
Ro F o D. , P :ilmyr ~1, N • J. 

Dear Mr. Deighan: 

I have before mo the resolution of th~ Executive Council 
o:f your Association whcr(,by it ilrucords itself cts oppossd to and 
dLlnies the right to any officer of this association or of any 
division thereof, whether (;lcctc~d or appointed, of defending or 
rc;prescmting any person vvhetlwr a licensu~ or not, charged vvith or 
being tried for the offense of possession, transportation or sale 
of illicit alcoholic boverages. The aforesaid prohibition to 
apply both to criminal proce::ndings 2"nd revocG ti on prococdings. 11 

This resolution strikes a new hlgh and is worthy of 
emulation by all organizations in the liquor trade. It not only 
repudiates all persons charged with possession, trinsportation, 
or sale of bootleg, but dissociates your organization in public 
mind from a.ny effort to dc-;fund or j_n anywise "protect" an offc::nd­
ing member. 

The~ E;thic.s command rc;sp(;ct. Th8 prnctic;.-:;.l effect is a 
body blow at · il1ici t liquor o The acti.on is heartc;~·rrL:ng to clc~:.n 
enforcement. 

Vary truly yours, 

Do FREDERICK BURNETT, 
· Commissionur. 

4. APPELLATE DECISIONS - BRECHKA vso CARTERET 

ANTON BHECHKA, 
Ap~)Cllant 

--VS-

THE MAYOH AND COUI~CI:L 0~1 THE 
BOROUGH OF CARTERET, 
(MIDDLESEX COUNTY), 

Rcspondt::nt. 

) 

) 

) 

) 

) 

On Appeal 

CONCLUSIONS 

Ambrose J. Mudrak, Esq., Attorney for Appellanto 
Ao D. Glass, Esqo, Attorney for Respondento 
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BY THE COMMISSIONER~ 

Appellant appeals from denial of renewal of his plenary 
retail consumption license for premises located at 54 Wheeler 
Avenue, Borough of Cartereto 

On November 18, 1935 responderit amended a resolution, 
which wns then in effect, so ns to read tis follows~ 

itTha t the maxi.mum numb or of licenses of the type 
called t plenary retail c~n1sumption license' ~HH~ 
be fixed on and upon a basis of two licenses to 
be granted per 1,000 people of th8 Borough of 
Carteret, as determined by the last Federal census; 
provtded, however, that this limitation shall not 
affect those persons, firms or corporati.ons who are 
now holding or may renew such a license in the 
Borough of CartE:::ret. n 

At that tioe there were forty-one (41) consumption licenses out~ 
standing in the Borough, which ho.s a population of about fifteen 
thousand (15,000). Appellant had been a licensee in Carteret 
from the time of Repeal to June 30, 19350 He was not actually 
engaged in business on November 18, 1935, but at that time thE-)re 
was pending before respondent an application for renewal of 
Brechka's license which remained pending before respondent until 
May 19, 1936,.when it issued to him a renewal of his license for 
the balance of that fiscal year. Brochko. did business under that 
renewal from May 19, 1936 to June 30, 1936. It is apparent that 
if Brechka had filed an application for renewal of his license 
for the present fiscal year Jrior t9 June 24, 1936, (the signific­
ance of this date wj_ll appear later), ruspondcnt would ho.vc con­
sidered it an applico.tion for renewal within the exception set 
forth in lts resolution of November 18, 1935. Brechka's diffi­
culties in this case arise from the fact that he did not file his 
application for renewal prior to June 24, 1936, or perhaps even 
prior to July 1, 1936. 

It appears that at a meeting held on June 15, 1936, the 
Mayor stat~d that June 24th was the limit for filing applications 
for renewals of licenses, and that an adjournment was then taken· 
until June 29th, at which time l.icunses were to be granted~ On 
the latter date appellant presented an apJlication for renewal of 
his license~ and the application was not accepted at that time 
because it was not accompanied by the license f8e. The evidence 
shows that a1)_1Jellant mnde arrangmnents with a bank on July 7th to 
obtain the necessary fee; that he went to the Mayor on that day: 
and was told to wait until the next meeting, to be held on July 
20tho On the latter date he presented his apJlication, together 
with the bank chnck, to thE; Clork of the Borough. The matter 
came before the Council at its meeting held that evening and, 
while no formal action was taken at that time, it is clear that 
Mr. Brechka was advised at said me0ting that the license would not 
be granted because filed too late; that his apJlication, Federal · 
stamp and a11 other .cmpers were thereupon returned to hin, and . 
that the checl~ was returned to the bunk on the following day. At 
a later meeting, held on August 3rd, res~ondent adopted a ~esolul 
tion reading in part as follows: 

HWhereas the said Council refused a renewal of said 
license on July 20, 1936, by reason of the applica­
tion not having been made in time, to wit, prior to 
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July 1 9 1936 3 and this resolution i.s to confirm such 
action_, 

"Now.? therefore, be it resolved and it is hereby re­
s-ol vc.;d -3HH~ that the Borough Council refuse to is sue 
a plenary retail consumption license to Anthony 
Brechka for his premises at #54 Wheeler Avorrue, 
Carteret, NoJ., upon his failure to file an npJlica­
tian. to renow his Dlonary retail consumption license 
within the.time set forth in the rules and regula­
tions of the municipal issuing authority, the Borough 
Council of the Borough of Carteret.TT 

I look in vain for any municipal regulation requiring 
applications for renewals to be filod bcforo July 1, 1936. 11he 
only reference to ony limitation of tine contained in the oinutes 
is the stateuent by the Mayor, nade at the neeting of J~ne 15, 
that all applications for renewal nust be wade on or befor~ June 
24, and it is adDitted thnt no notice was given to Brochka or any 
other licensee that this time limit had been fixod. In the ab­
sence of notice to apJellant of the fixing of a tiLle linit, it 
would be unfair to peroit respondent to baso its refusal to renew 
upon the ground that o.pj)lico. tion had not been filed within UH.:: 
limited time. 

There renains to bo considered the question as to 
whether or not 2.J.JJ)ellant' s ap 1.;lication wns an a:ppllc:J.tion for o. 
renewal so as to bring him within the terms of the resolution of 
November 18, 1935. That he intended to renew his license is 
clear o He o.pJ.Jarently could not raiso th8 rria:ney for his license 
until July 7 and had to wait until July 20 to rc6eivu considera­
tion by respondent. There is no evidence of any intent to abandon 
the business. I conclude thnt the matter should be considered as 
an ap~Jlico:tion for renewal" fr.J.dc of Uni.on_ Lodge vs .. Blizabeth 1 
Bulletin #145, Item 3o · 

While the action of respondent in refusing to grant the 
renewal was tmpropur, I cmmot order tho issuance of the license 
because the Borough Clerk has returned the check for the license 
fee to the bank.? and because the applico.tion and all other papers 
were returned to ap~ollnnt by tho respondent after its meeting 
held on July 20. Al though ap:lwllant accciJted the return of· his 
papers at that meeting, I ara satisfied that he did not intend 
thereby to abandon his right to ap)eal. 

The matter will be reoanded to respondent for further 
action. Ap~ellnnt may re-file forthwith his ap0lication, in proper 
form, together with the necessary licons0 fee and Feder~l st&Dp. 
A.p~)ellnnt will thereo.ft0r publish his 11'.)tice of intention in ac­
cordance with the statutory requirements, and respondent will re­
consider the a~)lication upon compliance with these requirenonts 
o.n.d upon the filing of propt.ff ~)roof of ;rublica tion of the notice 
of intention. VVhile a;Jpellnnt advertised a notice of intention 
in the early part of June 1936 9 such publication WQS )rcmature 
because made before a)~lication filed. A~)ellnnt hns hnd no op­
portunity to properly advertise b2c~use his application was denied 
by respondent on th<2 sane day upon -which it WD.s filed wi.th the 
Clork. Ap)ellant will, therefore 9 be given an op~ortunity to 
comply with the statutory requireoonts as to advertising notice 
of intention. 

The oatter is, therefore, remanded to resJondcnt for 
further action 9 i11 accordance with the ~roceduro set forth herein. 

Dated: January ~7th, 1937. 
Do FREDERICK BURNETT 

Carmi ssioncr o 
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5o ·APPELLATE DECISIONS - McDONALD vs. CLAYTON 

J AJVIES Ro McDONALD, 
Appellant 

-VS-

I'HE BOROUGH COUNCIL OF THE 
BOROUGH OF CLAYTON, 

Respondent. 

) 

) 

) 

) 

CONCLUSIONS 

Fred Ao Gravino, Esq., Attorney for A~pellanto 
No appearance for Respondento 
William Patton, 'for BoaI_'d of Education, an Objector. 

BY THE COMMISSIONER: 

SHEET /f6 

Ap)ellantYs a~plication for a consumption license at 
327 Aura Road, Clayton, was denied solely because of an objection 
by the Board of Education to the issuance thereof. 

The Board of Education adopted a resolution expressing 
the opinion that it Would be unwise for reS~)Ondent to issue the 
license sought, 

ti . 

YYbeco..use of the ~Jroximity of said l)I'O~Jo,sed establishment 
to the Clayton Public School, its probable influence 
upon the pupils thereof, and the increased accident 
hazard attendant ther(~to on 

A copy of this resolution was presented to the Borough Council. 
Without granting appellant an opportunity to be heard, Council 
denied ~he application YYfor the reason stated in the written ob­
jection of the Board of Educo.tion -3HHt; without ~Jrejudice, however, 
to the said James R. McDonald to make a reapplicati~n for· a li­
cense at a different location .. n 

Clayton public school is located on a large triangular 
plot bounded by Aura Road, Academy Street and the railroad. Ap­
pellaht' s premises are located on· Aura Road on the opposite sido 
of the railroad tracks. Measured from the entrance to the Dromises 
in question, the nearest ~oint of the school grounds is 468-fe2t 
away; the nearest point of the school building is 1068 feet away; 
the nearest entr[mce to the school is somevvhat moro than 1068 feet 
away. The children's playground adjoins the school. A grov9 of 
trees on the school plot prevents one in the school or playground 
from seeing the premises in question .. 

Clayton public school is o. combj_ned grel.mmar and high 
school. Practically all of its pupils live in an opposite direc­
tion from the school than the dirc:ction in which the premises in 
question are located. Very few, if any, of its pupils have occa­
sion to pass ap)ello.nt' s promises which are situat0ci. on the out­
skirts of the~ Borough, near the Elk Township line. 

Issuing authorities havB a right to decline licenses 
for premises reasonably considered by them as being too near 
churches or schools but, nevertheless,·beyond two hundred feet 
therefrom. ~taciewic~s. Trenton, Bulloti~1 #35, Item 10; Persi 
VSo .Trenton, Bulletin =l/46, Item 13; §.grafin Vo Bayonne, Bullc;tin 
#107, Item 3. · 
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In the )resent case, however, I conclude that re­
soondent' s determination wus unreasonable because (1) nearly all 
the~ pupils lj_ve in a difforcnt di.rection from and need not )ass 
nJ~)ellant's property; (2) it cannot be assumed that ap)ellant, 
whose good charo.cter is admitted, will vi.ol3.te thE; 1Qw by serving 
drinks to high sehool pupils who might hnp1)Gn to wander j_n the 
direction of his place of business - if he does, his liconse may 
be revoked; (3) the record is barren of evidence that an addition­
al traffic hazard would be created. This conclusion is strength­
cnGd by thG fact that for some time past a licensed place has 
c~xisted on Acadeny Street about the sank.'~ distance away fron 
Clayton public school and, so far as the record shows, no evils 
such r~s those anticipated hc:;rein by the Board of Education have 
arisen from the existence of that licensed ?lace~ No more so 
should such evils arise from the issuance of this licensE;. 

The action of respondent is rcworsod. Re spondont is 
ordered to issue the li.ccnse as a3_:rlJlied for UJ:)On payment of the 
~roper license fee and the filing of the Feder2l stsmJ. This 
condition is imJosed because it n~pears from the evidence that 
respondent returnt~d thG check for the licE::nsc fee, and th0 
Federal staEip, to a~J;,Jellant at the tlme it denied his ap)lice.tion. 
There is no evidence that aP{JCllant acce1Jted the rE.~turn of h:Ls 
fee and thus in effect withdrew his ap)lication. In fact, the 
chec:k.0 is still in his 1!ossession .and ho j_Jrcn:11)tly ap~JE::aled froD 
the action of respondent in denying his license. 

DQted~ January 27, 19370 

D. FREDERICK BURNETT, 
Conm:L s s i uner 

6. PLENARY RETAIL DISTRIBUTION LICENSES - ONE PER PERSON - THE 
POWER TO RESTRIC'T LICENSES TO ONE PER PEHSON NlAY BE ADOPTED BY 
ORDINANCE WITH RESPECT TO ONE OR MORE PARTICULAR CLASSES. 

PLENARY RETAIL DISTRIBOTION LICENSES - OTI-IEP: MERCANTILE BUSINESS -
REGULATION BARRING THE ISSUANCE OF DISTRIBUTION LICENSES TO 
PHEMISES ON WHICH OTHEH MERCANTILE BUSINESS IS CONDUCTED ON 
SUNDAY APPROVI:;D. 

HOURS OF SALE - UNLESS ACCURATELY STATED lV1AY RESULT IN INEFF\ECTUAL 
R.EGULATION .. 

MINORS, MENTAL DEFECTIVEE.) .9 HABITUAL DHONKARD~:) - SALES - REGULA­
TIONS PROHIBITING SALES OF ALCOHOLIC BEVERAGl~S TO MINORS 3 MENTAL 
DEFECTIVES OH HABITUAL DRUNKARDS SHOULD PHOHIBIT SALES BOTH FOR 
CONSUMPTION ON OR OFF THE LICENSED PREMISES o • 

CKEDIT - MUNICIPAL REGULATION PROHIBITING CREDIT BY CONSUMPTION 
LICENSEES BUT ALLOWING CREDIT BY DISTRIBUTION LICENSEES PER...,. 
MISSIBLE ALTHOUGH IN.ADVISABLE. 
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SERVICE TO WOMEN DIRECTLY OVER THE BAR - HEREIN OF GODFATHERS AND 
THE STRANGE PRANKS OF A COMMA. 

MUNICIPAL ORDINANCES - PENALTY CLAUSES - CONSIDERATIONS APPLICABLEo 

Fred Taegel, Esqo, 
City Clerk, 
Plainfield, N. J. 

Dear Mr. Taegel: 

January 26, 1937 

I have before me the ordinance concerning alcoholic bever­
ages adopted by your Common Council on June 1, 1936, a~ending Sec­
tions of the ordinance adopted September 4, 1934, which last men­
tioned ordinance had previously been amended by ordinance adopted 
April 1, 1935. 

(2) The new provision that no more than one distribution 
license shall be issued to any person, partnership or corporation 
in the City of Plainfield is a. t1tatutory option which needs no ap­
proval. The new provision that o.11 sales must be effected on the 
licensed premises and that orders may not be taken elsewhere meets 
my approval, not only on general principles but also because it 
ties in nicely with the other new provision above mentioned. 

I also note that effective ·July 1, 1937, no plenary retail 
distribution license shall be issued, unless it .be for a separate 
and independent store premises, to anyone who operates a store on 
Sunday for the sale of other merchandise. I take it that the orig­
inal Section 9 which required that during the prohibited selling 
hours, distribution licensees must segregate their alcoholic bever­
ages in a particular section of the licensod premises and keep them 
locked, has not worked out satisfactorily. The amended provision 
amounts to a declaration;., in furtherance of the requirement that dis-. 
tribution premises be closed between 1:00 A. M. Sunday and 8:00 A.M. 
Mondny, that if a person wants to transact other mercantile business 
on Sunday he will have to obtain his liquor license for separate 
premises.. Since a municipality may bar all other mercantile busi­
ness on licensed premises at all times to distribution licensees, 
Control net, Section 13, it follows that J provision which has the 
effect of barring them part of the time is properr I therefore ap­
prove it. 

One other matter concerning Section 9 in both amendments: 
It -speaks of "the hours of one 'o'clock Saturday night and eight 
o'clock Monday morn.ing.n Really there is no such thing as "one 
o'clock Sc:turday night.n Undoubtedly what is meant is "Sunday 1:00 
A. lVI .. " I think it would be better to say so. Otherwise, someone 
seeking escape from conviction under your ordincmce will light upon 
this loophole and urge with grave face that since penal statutes and 
ordinances are always strictly construed, there are no closed hours 
actually fixed by the ordinancet 

-)~ ~!.. ,, ... H .. 

" 
(7) Section 16 as amended June 2, 1936 provides in part: 

" •... licensees .•.•.. shall not sell or serve to any minor, mental de­
fective or habitual drunkard any alcoholic beverage for consumption 
on the premises, nor make sales on credit; .•••.. a.provided, however~ 
that holders of plenary retail· distribution licenses may sell on 
credit, anything in this section notwithstanding." 

This section, excepting the proviso, deals with sales for 
consumption on the licensed premises. It does not include sales of 
alcoholic beverages to minors, mental defectiv~s or habitual 
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drunkards for consumption _Qff the licensed premises. The statute, 
Section 77, makes any sale of Qn alcoholic beverage to a minor a 
misdeme:mor. Rule 1 of the State Rules Concerntng Conduct of Licen­
sees prohibits licensees from selling, serving or delivering alco­
holic beverages to minors whether for consumption on or· off the 
premises. If sales of alcoholic beverages for consumption on the 
licensed premises to mental defectives and habitual drunkards are 
undesirablo, such sales for consumption off the licensed premises 
are, I believe, equally as undesirable. I approve this section in 
this respect so far as it goes but suggest for consideration of your 
Council that its provisions be amplified as above indicatedo 

Now, as regards sales on credit: I note that you prohibit 
sales on credit by all licensees except plenary ret~il distributiono 
This means that under your ordinance neither plenary retail consump­
tion nor club licensees may sell on credit but plenary retail distri­
bution licensees mayo 

On December 6, 1B36,I abrogated the State credit rule. 
After four months of trial, 1 found it to be practically unenforce­
able. I venture the opinion that eventually as regards your rule you 
will find the snme. I am not, however, demanding that you discard 
your rule. If the Council wishes to keep it and try it out, well 
and good. It is approved. I merely point out wh~t my experience has 
been and offer for your consid~ration the thoughts, expressed in my 
Notice to Retail Licensees of December 6, 1936, Bulletin #151, Item 
#7, setting_ out the reasons for abrogating the State Rule. 

(9) Section 19 of the original ordinance now reads: 

HNo woman shall be served with alcoholic beverages di­
rectly over any bnr, nor shell minors be u116wed in any 
room in which any bar is located, unJ_ess accompanied by 
a po.rent.n 

I suggest that you exscind the comma which follows the word 
ttioco.ted.n I take it t.hat you want to prohibit minors from being in 
bnrro~ms unless the minor ,is accompanied by 2 parent and also that. 
you wnnt to prohibit the· serving of alcoholic beverages to a woman 

._directly over the bar regardless of whether or not she is accompanied 
by a parent. The comma in question permits such service provided she 
has the requisite parental escort. As it stands, I,must disapprove 
it. It takes more than the presence of an austere parent to banish 
her charm which, after all, is the underlying reason why she may be 

.banned at all from the bar .. No benefit to sinful mc.:.nkind is per­
ceived or public policy served by excluding her from the bar ';vhen 
she is 3.lone or escorted by mere husband but permitting hGr when 
accompanied by one of her parents. I am sure your Council intended 
no such result. If so, Plainfield would have an overcr6p of 
HGod-fo.thers.," 

Wbether or not service of alcoholic beverages to women di­
rectly over the bar is to be prohibited is a matter to be decided in 
the first instance according to the judgment and dlscretion of the 
Council. So far as the policy is concerned, I express no official 
opinion or comment one way or the other. Eventually, I suppose the 
matter will have to be decided on appeal but then I shall have the 
benefit of a.rgument on ·both sides. For the reasons given in 
,B.g__12occa, Bulletin 7tl05, Item ff7, which considnred the matter at some 
length, I presently believe such a regulation to be valid. Hence, 
if the comma is exscinded, I shall tentatively approve the section. 

(10) Section 22 as amended purports to penalize by fine 
or imprisonmerit or both any person, except a police officer acting 
in the course of duty, who shall knowingly purchase, recei.ve or 
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p~ocure nny illicit alcoholic beverage. Section 23, as QmendedJ pur­
ports to penalize by fine or imprisonment or both any person who 
shall manufacture, sell, distribute, bottle, blend, rectify, treat, 
fortify, mix, process, warehouse or transport any alcoholic beverage 
in violation of the ordinance or who shall possess alcoholj.c bever­
ages with intent to do so or who shall possess implements for that 
purpo·se with intent so to use the same or who shall aid or ~Ji bet 
another in so doing., ·-Section 24 purports to penalize by fine or 
imprisonment or both any person who shall knowingly violate any of 
the other provisions of the ordinanceo 

There are a number of considerations involved. 

Section 23 goes too fnr in purporting to penalize the un­
licensed manufacturing, bottling, blending, rectifying, treating, 
fortifying, mixing, processing or warehousing of alcoholic beverages. 
Section 37 of the Control Act, as last amended by Chapter 257, 
P., L. 1935 on June 8, 1935, confers authority upon municipal govern­
ing bodies to make, enforce, amend and repeal such ordtnances as it · 
may deem necessary to prevent iYth~ possession, sale~ distribution 
and transportation of alcoholic beverages within its municipality .in 
violation of this act.n That is as far as the statute goes. That 
means that you cnnnot penalize by ordinance conduct which has nothing 
to do with the subject matters set forth in Section 37 of the Con­
trol Act. The very fact that the Legislature expressly named cer­
tain subjects, viz~, possession, sale, distribution and transporta­
tion of alcoholic beverages, concerning which local ordinances 
might be enacted, excludes by implication every other subject matter 
such as manufacturing, rectifying, fortifying or the possession of 
implements or paraphernalia for such manufacture and processingo As 
to this, refer to the discussion of tho question in Re Red Bank, 
Bulletin ~91, Item *2· 

Further: Even if power had been expressly delegated by 
statute to your municipality to make ordinances concerning the manu­
facturing and processing of liquor and the other subject matters 
covered by your Section 23 but vvhich are not wi'thin the scope of the 
authority actually delegated by Section 37 of the Control 11ct ~s 
above mentioned, the ordinance itself, as drawn, would ~ot sustain. a 
conviction for such mD.nufacturing, processing, etc., because no men­
tion is made anywhere in the ordinance of such manufacturing, pro­
cessing, possession of an unlicensed still, etc., except in the 
penalty cl3.use. Now, it is true that the penalty clause, does pro­
vide, among other things, that any person who shall own, possess, 
keep or store in Plainfleld any implement or paraphernalia for the 
manufacture, sale, distribution, bottling, rectifying, blending, 
treating, fortifying, mixing, processing, warehousing or transporta­
tion of alcoholic beverages- shall be deemed and 8.djudged a disorderly 
person and fined or imprisoned or both. But all these pro~cribed 
acts are penalized only when done, as your Section 23 states, "in 
violation of this ordinance. n Since the ordinance is othervri.se 
silent, the penalty clause is utterly ineffective to punish matters 
"in violation of itTY which the ordinance itself, aside from the 
penalty clause, does not even attempt to regulate; As incisively 
said by Ju~ge McGrath in Plainfield v. Pereira . ..i. Bulletin #91, Item 
#3, in considering this very 6rdinance: · 

"Obviously, the penalty clause cannot imp9se a 
penalty for acts which are not mentioned in the body 
.of the ordinance and which the ordinance was not in­
tended to regulo.te and does not regulate"" 

·Further~ Sections 22, 23 and 24 set forth both .minimum 
and maximum penalties of fine or imprisonment which mny be imposed 
for violations of tbe ordinance. The Home Rule .t-~ct prohibits the 
stipulation of mandatory penalties. Minimum penalties are mandatory 
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penalties. Hence, if your munitjipnlity is governed by the Home Rule 
Act, the minimum penalties must"be omittedo See Re Hil.lsid~ Bulle­
tin #69, Item #90 There is als~ question as to the maximum amounts 
of the penalties o.f fine and imprisonment set forth in these sec­
tions. It occurs to me thc::lt th~ Home Rule 1-:1.ct imposes a top limit 
of $~200. 00 fine D.nd ninety days. in jail. Inasmuch as the Alcoholic 
Beverage Control Act is silent with respect to the nature and extent 
of penalties of fine or imprisonmBnt which may be imposed pursuant 
to municipal ordinances adopted in accordance therewith, all such 
peno.lties should be controlled by the statutes which govern your 
pnrtj_cular municipality. 

If, therefore, it were my duty to 2pprove or disapprove 
Sections 22 through 24 inclusive, I should have to disapprove them. 
As pointed out, however, in Re Red Ban& Bulletin 1t91, I tern /12, my 
approval, while requisite to ordinances regulating the conduct of 
licensed businesses and the nature and condition of licensed prem­
ises and with respect to conditions imposed upon the issuance of 
licenses, is not necessary in respect to penalty clauses. My 
function in that respect is~ therefore, purely advisoryo In th~ 
effort to be cooperative, I do cordially suggest to your Council 
thnt these sections be carefully reconsidered and rewritten in order 
that the ordinance mo.y stand up when tested in court and convictions 
thereunder may be sustained. 

When you reconsider these sectiol!s,I suggest that you refer 
also to RE? Orange·, Bulletin ft52, Item 7tl, He Boonton 2 Bulletin ftl:53, 
Item f/=9, Re Laurel Springs2 Bulletin ~-f55, Item 7r6, Re Orn~ Bulle­
tin /}69, I terri #3, Re Winne and Bn.nta 2 Bulletin #87, Item #4, and 
especially Plainfield y-!......Per_§iru, · B~l1etin 77:91, Item 3 and the mas­
terly analysis of Judge lVlcGrath.and the exhaustive authorltiGs cited 
therein. 

Very_truly yours, 
D. FREDERICK BURNETT, 
Commissionere 

7. APPELLATE DECISIONS - HUDSON COUNTY RETi~IL LIQUOR STORES 
ASSOCIATION v. JERSEY CITY and TERMINAL WINE AND LIQUORS, INCo 

HUDSON COUNTY RETAIL LIQUOR ) 
STORES ASSOCIATION, 

.L_: .. ppellant, 
-VS-

BOARD OF COMMISSIONERS OF 
CITY OF JERSEY CITY c:md 

) 

) 

} 
TERMINAL WINE AND LIQUORS, INCa, ) 

Respondents 
- - - - - - - - - - - - - - - - -) 
Samuel Moskowitz, Esq., Attorney for kppellant. 

ON APPEi1-L 
CONCLUSIONS 

N. Louis Paladeau, Jr., Bsq., Attorney for Respondent Board of 
Commissioners of City of Jersey City. 

Charles Hershens~ein, Esq., Attorney for Respondent Terminal Wine 
and Liquors, Inc~ 

BY THE COMMISSIONER~ 

This is an appeal from the renewal of a plenary retail 
di.stri bution license issued to respondent Termino.1 Vifine and Liquors, 
Inc o (hereafter ~o.lled YY.Terminaln), for premises loce .. ted at 92 Sip 
Avenue, Jersey City. 
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· Pursuant to stipulation, it is submitted for decision on 
the pleadings. 

It appears therefrom that the same corporate set-up and 
same state of facts existed at the date of the local hearing herein 
as existed at the hearing on the previous appeal in respect to the 
distribution license. issued to Termin2l for premises at 322 Central 
Avenue, Jersey City. Appellant contends that, since the Central 
Avenue license was held void on that o.ppeal, Hudson County,.._Reto.il 
Liquor Stores Association v. Terminfil.....Wine-3nd Liguors..2.-Inc. and 
Jersex._Ci.!'.L Bulletin f/127, Item tll, so must the Sip Avenue license 
be held on this appealo 

The f3.llacy of the argument is that it loses sight of, or, 
more accurately, ignores the effect of n later statute which is dis­
positive of the controversy$ 

By reference to the case above cited, it will appear that 
the Central Avenue license was applied for in. J·anuary 1936, at which 
time P. L. 1935, C~ap. 254, Section 5 (8ection *22 Control Act re-· 
print) had become effec.tive, viz., on.July 4, 1935. This section 
forbade issuance of retail licenses to any corporation unless each 
owner, directly or indirectly, of more than ten per centum of its 
stock qualifj_ed in all respects as an individuo.l applicant. It was 
because of non-compliance with that statute that the Terminal license 
at Central Avenue was set asideo 

The Terminal license, for the year beginning July 1, 1935, 
at Sip Avenue, then outstanding, was not affected by that decision 
because it had been issued on.June-28, 1935, which was_befor8 that 
statute became effective on J·uly 4th, as aforesaid • 

. The Sip Avenue license for the current ye:1r. beginning 
July 1, 1936, which is the subject m2tt er of the· _present controver­
sy, would have· been .affected by Chapter 254 of the Laws of 1935 if 

·it had not been for the enactment of Chapter 188 of _the Laws _of 1936 
which expressly provided tho.t thG aforesaid Section 5 of Cho.pter 254 
of the Laws of 1935 (Section *22 Control Act Reprint) i 1shall not 
apply to renew2ls of license$.n 

Since the. current Sip Avenue license wo.s a renewal and 
since it was issued after P. L. 1936, .Chapter 188 became effective, 
it follows th2t Po L. 1935, Chapter· 254, non-compliance with which 
was fatnl to the· Central Avenue license, had no bearing or effect· 
whatsoever upon the issum1ce of the Sip Avenue license. 

Hence, the corporate. set-up and the individual qualifica­
tions of the stockholders were immaterinl so far as the Sip Avenue 
renewal license was concerned .• 

The action O'f the respondent BoGrcl of Commissioners of 
Jersey City is, therefore, affirmeda 

Dated~ January 29, 1937. 

D. FREDERICK BURNETTJ 
Commissioner. 
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8. ROLES CONCERNING LICENSEES AND THE USE OF LICENSED PHEivlISES -
SKEE Eli.LL - PERMISSIBLE IF OSED SOLELY FOR SKILL liND 1;.MOSEMENT BOT. 
M.t:l.y NOT BE PL;l.YED AGi~INST THE ffOUSEo 

Jcmuary 27, 1937 

Denr Sir: 

The Benson Novelty Co. of which I '.1m the generc..l m2no.ger 3 

has instructed me to write to you for the purpose of ascertaining 
your opinion with respect to the installation of skill b~ll minia­
ture bowling alleys (sometimes known as skee ball) in tnverns in the 
Sto..te. 

I respectfully request your attention to the f2ct tho.t 
these g~mes arc instruments of skill and dependent entirely upon the 
ability and adroitness of the player. These games are no different 
from la.rge size bowli.ng alleys which h2ve been associo..ted with 
t~verns from time immemorial. The only distinction is the size of 
the go.me and in place of pins being thrown down th8 machine rogisters 
the skill of the br.Llls thrown in the dJ.fferent pockets provided 
therefor. 

Benson Novelty Co., 
277 Coit Street, 
Irvington, N. J .. 

Gentlemen~ 

Very- n~ ,...r ·:::.o·i:c f~U' ·1 -1 y yr11 lr·· s ...,. ~ .-:i ;:-}( ..... ~ '-'~- ··.S..·~· ../ ~ ' 

BENJ.ii.Mll~ E->~rnINBERG, 
General ~Vlo.:nager. 

Attention of Benjamin Steinberg, 
General Manager.:___~---·-

I hQve yours of the 27th re Skee Ball alleys~ 

The alleys appear to be bowling devices not designed in­
trinsically for g2mbling purposes. 

There is no objection to cle~n go.mes of skill and innocent 
amusements in taverns .. Hence, so long as skec bCLll is used.solely 
for skill and amusement, it does not come within the rules prohibit­
ing gambling or gambling devices on licensed premises. 

When, however, the o.lleys are played 0 Ggctinst the house,n 
viz.: the player gets cash or a drink or. anything else of v2lue 
graduated according to the score thnt he makes, that is gambling, and 
if done on licensed premises makes the license subject to revocation. 

The licensee will, nt all times, be responsible for any 
illegal use made of the alleys. 

Very truly yours, 
D. FREDERICK BORNETT, 
Commissioner. 
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9. RULES CONCERNING LICENSEES AND THE USE OF LICENSED PREMISES -
LOTTERIES - SEVEN DAY SUSPENSION - HEREIN OF THE CHARGE OF 
MR. JosrrICE HEHER TO THE PASSJ.iIC GRl-i.ND JURY CONCERNING G.L1.MBLING. 

Hon. Palmer Me Way, 
Judge of the Court of Common Pleas 

of C&pe May County, 
Wildwood, New Jersey. 

My dear Judge: 

Februo.ry 1, 1937 

I have staff report nnd your letter of January 28 en­
closing certificntion of the proceeding had before you on January 
27 last, against Jack Breslow, holder of plenary retail consumption 
license C-49 1 issued by you for premises 217 Washington Avenue, 
Woodbine - charged with having conducted a lottery on his licensed 
premi.ses at which a pig - the prize d(:~;3cribed on the ticket - was 
awnrdGd to a resident of Woodbine. 

I note Breslow was adjudicated guilty and that you 
suspended his license for n period of seven days - Jnnuary 28 to 
February 3, 19370 

Expressing no opinion on the merits bec2use the case may 
come before me by wo.y of appeal, I wish to thank you for your wholly 
saluto.ry action. 

Supreme Court Justice Reher charging the January Grand 
Jury of Passaic County is reported by the Press to have said: 
vi Government cannot survive if lmv and order break down. n 

HI have been advised, and this is the only matter 
that requires particul2r mention,'' said Justice Reher, 
ffth:it what may be t(~rmed gambling in c:~ petty form exists 
in this county in some of the stores and business est~blish­
ment s. I am told that in some of these places there is per­
mitted to be conducted what is known as one-ball or one-shot 
pin tnbles, or bagatelle tableso 

YYNow, of course, we knffw that gambling j_n any 
form is unlawful, no matter what the individual view of 
the wisdom of thLt policy m~y be, the Legislature has so d0-
tE:rmined by outlnvling it nnd. thu.t is sufficient reason for 
punishing the violators of the law. But I cnnnot conceive 
of any reasonable doubt as to the wisdom of that policy. 

n GAMBLUrn IS CRIME." 

"Gambling, after all, is crime, a device by which 
the man who has no desire to earn n living in a legitimate 
way acquires sustenance tbro~gh practicing upon the cupidity 
and the gullibility of his fellow citizens. 

"I am told th,0.t the young as well as the old are 
·permitted to use these deviceso Of course, whether it con­
cerns young or old, it is n crime. It is particularly 
vicious when me~ms (lrc~ afforded to the youth to r.:-;amble 
away their own money, or possibly someone else's money, 
and I ask you to inquire into this and wherever the evidence 
warrants return an indictment, bec~use ther6 is no reason 
in law or morals V1Jhy these con.di tions should be pcrmi tt6d 
to continue. 
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"It not only tnkes the money of those who can leo.st 
afford it, but it creates t~mptation to them to resort to 
larceny, embezzlement, and other means to acquire money, 
either to make good losses or with which to speculate at 
the gambling table in the hope that o. profit may come." 

Your action in inflicting such a substantinl penalty indi­
cates that you sh2re the belief that the only proper course for law 
enforcement authorities to take is that, so long as the law against 
g~mbling remains on our books, it is our duty to enforce it. 

I sincerely ·appreciate your active cooperiJ..tion in law 
enforcement. 

Cordially yours, 
D. FREDERICK BURNETT, 
Comrnission8r. 

10. GAMBLING - SHUFFLE-BOARDS, QUOITS, BADMINTON, PING-PONµ, BOWLING 
ALLEYS, BAGATELLH J.-iND SKEE-BALL .L.1RE NOT GAMBLING GAMES OR DEVICES 
PER SE - SO LONG AS THEY nRE NOT OSED'FOR GAMBLING THEIR USE ON 
LICENSED PREMISES IS NOT PROHIBITED. 

MEHCANTILE BUSINESS DEFINED - DOES NOT INCLUDE SHUFFLE-BOARD'S, 
QUOITS, BADMINTON, PING-PONG, BOWLING ALLEYS, BAGATELLE OR SKEE­
BALL. 

Sidney Simnndl, Esq., 
Newark, N. J. 

Pear Mr. Simandl: 

Febru2ry 1, 1937 

A licensee may have shuffle-boards, quoits, badminton, 
ping-pong, bowling alleys, b~gatelle and skee-ball, so long as. none 
of the games are used for gambling nnd no gambling is permitted. 
Gambling and gnmbling devices on licensed promises are prohibited by 
Rules 6, 7 and 8 of the State Rules Concerning Conduct of Licensees. 
The games or devices aforementioned are not necessarily gambling ap­
parn tus p~~r so. Of course, they may be put to such use. Any game.? 
for whatever use designed, can be converted into a gamble. It is a 
question of fact. So long ~s they are not used for gambling, there 
will be no violation of tho State rules. The licensee will, however, 
be hold fully responsible at 211 times for their use and conduct on 
his licensed premisE~s. Sef; ,re Bernard,e __ Inn 2 Bulletin tf51, Item #1, 
copy enclosed. 

The gnmes are not barred by the prohibition in your client's 
plenary retail consumption license against other mercantile business. 
I have ruled, in re 1Vler_~(:mti1£.._Business Defined...2. Bulletin t/47, Item 
#6,and re Boontqni Bulletin ff57, Item #17, that bowling alleys, 
shuffle-boards nnd pool tables are not within the gener2lly accepted 

-meaning of the term Hm·ercnntile business" in that they do not i.nvolve 
the purchase and sale of goods, merchandise or commodities. Copies 
of both of these items are enclosed. 

It makes no difference that a fee is charged for playing 
some of the games and not others provided there is no g~mbling against 
the housG. 

Very truly yours, 

D. FREDERICK BURNETT 
Commissioner 
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11 o LICENSES - SUSPENSION - 11.N ORDER OF SUSPENSION DOES NOT PREVENT 
A LICENSEE FHOM CONTINUING TO CONDUCT A RESTAURANT BUT IVih.Y IMPOSE 
ii· CONDITION THAT THE LICENSEE SHALL REMOVE 1iLL LI,~UOR FROJV! THE 
LICENSED PREMISES DURING THL TERM OF SUSPENSION - SPECI1iL PERlviIT 
WILL BE ISSUED BY THE STATB COMMISSIONEH TO COMPLEMENT Tlfo ORDER 
OF THE LOCAL ISSOINO AUTHORITY. 

William A. Miller, 
City M.~111'.J.ger, 

Clifton, N. J. 

Dear Mr. Miller: 

February 3, 19370 

Abe Sperber has today filed application for special permit, 
authorizing the removal of all alcoholic beverages from his li­
censed premises, 67 Center Street, to his home, 302 Washington 
Avenue, Clifton, and there to stay during the sixty day period of 
suspension. 

He represents to mo that your Mayor and Council are willing 
that he continue his restaurant business on condition that he re­
move from and have no alcoholic beverages whatsoever upon his 
premises during t.he period of suspensiono 

Permission to conti.nue the rcstauro.nt business, upon 
compliance with such condition, is proper and within the ruling 
made in Re Spindel!! Bulletin .ftf89, Item 1il4o In that case a 
licensee, whose license had bocn suspend0d, de.sired to r(:;pair and 
redecorate during the time of suspensiono I there ruled: 

YYA liquor license confers a privilege by entitling 
the holder to do the things specified in his liccnseo 
A revocation extinguishes the license and, therefore 
destroys the privilege entirely. A suspension is a 
partial revocation, that is, it destroys the privilege 
during the term of the suspensiono Hence, during that 
term, the licensee may not lawfully exercise any of the 
rights conferred by his licenseo 

"The right to re·p:.1ir and to rcclecoratE) the interior 
of one-' s promises is a common lavv right which every per­
son has and is not a right conferred by the liquor li­
cense. Hence, it is not affected by the suspension. 

YYThe repairs nnd redecoration may.9 therefore, law­
fully be made but the premises must not bo open for 
liquor business in e..ny s0nsc while the suspension is 
ci'fc:ctivo.u · 

So, in the instant case, the right to operate the rsstaur­
ant end of the business, since it was not conferred by the liquor 
license, is not affected by its suspension. 

The condition ·which he tGlls mE9 has been imposed by your 
Mayor and Council is wholly in the public interest since it 
assures that the premises will not be open for liquor busin·ess 
in any scmsc while the suspension is effective. 

The condition is, therefore, approved, and assuming 
that it was in fact imposed as represented, it is hereby in­
corporated in and made a part of the order of suspension so 
as to implement such order and assure compliance with i.ts 
mo.ndate. 
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The Sped.al Permit vdll, therefore, be issued to comple ..... 
ment the action of your Mayor and Council, providing thnt you 
will confirm Mr. Sperber' s repres0ntations nforcso.i.d of the 
wishes of your Mayor and Council,, ns to vvhich, pleo_sc advise 
me. Needless to say, the permit will confer upon him no 
privileges whatsoever to use, sell, or otherwise dispose of 
the beverages so removed. 

Very truly yours, , 

//"-· __ .. · ·r_ ft/ . . //·· -~? -.·-7/~ 
~·--·-.... '·li" / ~/,·i( /2 "',:4.-(..t 'f-/ / 

L --··,j . U:/ -1 ·'1;,.-1 '-.'-""°' 

D. Frederick Burnett 
Commi~3 sioner 


