
STATE OF NEW JERSEY 

DEPARTMENT OF ALCOHOLIC BEVERAGE CONTROL 

744 Broad Street, Newark, N. J. 

BULLETIN NUMBER 47. October 6,: 1"934 

1. APPELLATE DECISIONS - SEVEHANCE VS .. BARRINGT.ON 

RANDALL SEVERANCE, 
Appellant, 

-vs- l 
) 

BOROUGH COUNCIL OF THE BOROUGH) 
OF BAHHING'.rON (CAMDEN COUI~l:Y) , ) 

Rcspondcmt. ) 

ON APPEAL 
CONCLUSIONS 

Ernest Dubin, 2sqo, Attorney for Appellant. 
Vincent deP. Coste1lo, Esq,,, Attorney for .Respondent. 

BY THE C.OlVllH JS I ONER: 

This is o.n appeal from the action of respondent in 
denying appellant's applic2tion. 

At the hearing appellant admitted that ulthough the 
business ·IJllas a partnership, ho had s.pplied for the license in 
his own name bec.0..use he kne....-v his partner W:J.S not eligible to 
recci ve a license. Pci.rt1graph. 7 of the o.pplica ti on re;:ids: nHas 
any person, individual, partnership or corporation or .:1ssociCJ.­
tion, other than the applicant, any interest, directly or in­
directly, in the license applied for or in the business to be 
conducted under .sc:1id liconse?n Appellant, under oe.th, o.nsvvcrod 
this question ·in the ncgativo, :i.lthough such answer was admitted­
ly fo.lse. Scction 22 of tho Control Act provides that nny person 
vvho shD..11 kno%·ingly misst:..:.tc o.ny materil.~l fact, under oc.~th.'i in an 
npplicati.on .sh3.ll be.guilty of .2 misd8moo.nor,· 3.nd that suppres­
sion of m:1t0::ri:tl f~1Cts in the securing of 2 .. licunss is ground for 
revocation thereof. A fortiori the dcni~l of 2n npplic~t~on con~ 
tiining 2 vilfully fals0 ~nswur is propsro 

The 2ction of respondent is affirm0do 

D~tcd: Oct. 1, 1934 
D. FREDERICK BURNETT, 

Commissioner 

APPELLATE DECISIONS - BELLO VSo LODER 

ANTHONY BELLO, ) 
Appell!"lnt, ) 

-vs-

HON. LEROY W o LODER, .JUDGE 
OF THE COUR'I1 OF COMMON PLEAS 
OF CAPE MAY.COUNTY, 

Respondent. 

ON APPEAL 
CONCLUSIONS 

T. Millet Hand, Esq., Attorney for Appellc.nt 
Rex A. Donnelly, Esqo, Attorney for Respondent. 
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BY THE COMIVIISSION1R~ 

Appellant ~pplied for a pleniry ret~ii consump~ion. 
license for premises located Qt 60£ Braid Street, City of C~pe 
!JI.:iy. The a~pplic~tion H.':1.S denied. An ~lppe£ll w~s duly filed and 
h2s come on for hee.ring. 

Respondent contends th:::t the !1pplicc.tion was· properly 
. denied for the re~:. son ths. t :J.ppelL:nt' s mother ,~md step.t\:t ther 
were inter0sted in the business of o..ppelle.nt ~1.nd tho. t they 1.i{ere 
not oligiblo to ~c-ccsive liconscs in their own rn1mes bc·c:1use they 
were not ci tizen.s. No evidence w~1s introduced by respondent to 
support this contcnb_on ~md .::~ppd.llt.mt' s tustimony L!st.::iblishc:;d 
th2t he not only oxclusivoly o~nod tho business, hirsd Gnd paid 
the employees, purch~:sed :-:nd sold the ::.:.lcoholi.c bevernges, but 
al~~o the:.. t he ret.:::..ined the profit therefrom :-lnd did not share it 
with anyone; that the only money paid his mother and/or step­
f.::1ther, .:-.:.s:i.de from bo:1rd, ·~v··is for rent of the licmnsed premises. 

The licensGd premises are owned by appellant's mother 
and regularly leased to appu1lant. This fa.ct standing alone 
doe·s not, hovi'ever, disqualify appellant. Tht; more fact of 'owner­
ship of the building in 1nhich thQ licensed premises are located 
does not give rise to an intc-rest in the licensud busin0ss as 
such and, e.x::cc,;pt in situ&tions govurncd by Section 40 of the 
Control Act, such ownership, without more, does not afford a 
proper basis for th8 r8fusal to issuo ~1. license to an othorwise 
properly qualified applicant. Nor ar0 the provisions of Section 
40 pertinent horG, for that Section is designed to pr8Vont par­
sons directly or indirectly intor0stod in the manuf3.cturing or 
·wholesaling of 1.lcoholic bcvt;rc..gc;s from b8ing lntsrostcd in tho 
retailing thereof. The language of the Suction cnnnot be ex­
tended to c~brace situations not intend0d to be govGrnod thoreby. 

The action of the respondent is reversed. 

Dated~ October l, 1934 
Do FREDERICK BURNETT, 

Comm:Lssioncr 

3. APPI~LLNTE DECISIONS - SUSSEX COUNTY DRUG COMPANY VS. NEWTON 

·SUSSEX COUNTY DRUG COli1iP 1\J;y, ) 
A)iJellant, ~ 

-vs~ ) 
) 

TO'NN COMl\LI'TTEE OF THE TO\.-;N OF' ) 
NEWTON (SUSSEX COUNTY), ) 

· Respondent o) 

0 N AP PE;Ji.L 
CON CL US I 0 I1.i S 

Morris' & Downj_ng, Esqs o, Attorneys for Appellant 
Lewis VanBlarcom, Esq., Attorney for Res~ondent. 

BY THE COMMISSIONER: 

Ap~ellant applied for a 0lenary retail distribution 
license for ~remises located at 217 Spring Street, in the To~m 
of Newtona The application ··,ms deniedo An a 1jpeal 'Pfas dvly filed 
and has come on for hearingo 
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4 .. 

Hes~)ondcnt contends that the a))lic~~ttion· 1,vas )rO)erly 
denied for the r('.jason that a sufficient number of liccmsos had 
been issued o.nd that an addi tiorn).l license vwuld bu socially 
undesir;iblc;. 

The po1julation of th~ Town of Newton is &lj1J'.C'(JXimatcly 
fj_fty-four hundr0d, c..nd thers are: nine licensees o~K:ro..tj.ng there­
in, of which six :1re )lcn:;;.ry retaj.1 consum1)tion licens!;:.:c:s, one is 
a plenary retail distribution licensee, and two arG club liconseosQ 
Respondent claims that these liconscos G.doquatoly m0ut c~11 <Jxist­
ing demandso Appellant contends tho.t the nearest retnil distribu­
tion licensee is three or four blocks from the premises sought to 
be licensed, and therofore another distribution license is nccE.:?S­
sary. It ~11x~;oars, ho··::ever, tho. t o. number of retail consumj)tion 
licensees 2ro operating Bithin ~ short distance of a,pellant's 
prcmist~E; o 

The burden of proof requisi to to demons tra t(~ that a 
comrnuni ty noeds or wiil be more )rO~.)orly or conveniently sGr­
viced by another liquor store is difficult to sustain, especial-. 
ly in the case 0f a distribution liconsc for .off-premises con-­
sumption. For, with tclcj)honc o.:nd transportation f3.cili ties, 
such o. store ce.n r;ro:)erly service an ar<:;O. of much gro,:rter ambit 
than a consumption license. It is very largely n matter for the 
exercise of sound discr·ction by the govorning body of the :;_n1r­
ticular munici1nli ty. Its decision may be rover sud if it fails 
in the ultimate test of i:ublic necGssity and convenience~ In 
the instant casu, the n1J·)0lJ .. 0.nt h~~ls f:lilcd to susto.in the burden 
of :)roof o 

Tho action of thG rus-,)ondent Bo:.:.rd is thcrofure G.f-
firmed. 

Do FREDERICK BURNETT 
. ' Dated: Oct:)bG:r· 8, 1934 Commissioner 

APPELLATE DECISIONS - ROSENTHAL VSQ TRENTON 

ABE ROSENTHAL, ) 
Appellant, ) 

-vs- ~ 
MUNICIPAL BOARD OF ALCOHOLIC ~ · 
BEVERAGE CONTROL OF TRENTON, ) 

Ros ~)ondcn t. ) 

ON APPEAL 
CONCLUSIONS 

Messrs. Perlman & Lern0r, by Sol P. Perl~nn, Esq., Attorneys 
for Ap~Jollo.nt 

Romulus P .. 'Rimo, Esq., A ttorncy for }h..:s1)ondent. 

BY THE COMMISSIONER: 

Appellant.com~lied with all the formal prerequisites 
pertaining to his a1::;r>l:Lco.tLm. His character and fi tnE.~ss aro un­
questioned. 

At the he2ring it 2)VGQred that there is a grocery 
business now being conducted up~n the JreEises sought to be li­
censed, but th~t ~~pell~nt his cade Qrrangements to take ~osscs­
st .. :m of the >romiscs in tho ovont ~! license is issued ~1nd to use 
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said preniscs exclusively for ~he s~le of alcoholic bovorngoB. 

Rcs~).')nde:nt' s solo conte:ntLm is that the ::t),:lic2tion 
1J::ts =n·o)orly denied by virtue of its rcsoluti,Jn of Mery 31, 19~54:,9 
limiting the~ nur.1bcr ,jf :).hmD.ry rctdl consumj)tiun licunsc:s in 
the City Jf TrGnt0n tu 250 &nd its issuance 0f th0 2llotted 
nwJbcr. FrJr tlrn rc::isons st3. tGd in C\)ntral Restaurant Inc Q vs. 
JVlunici;·_:;al Boo.rd ~Jf ftlcoh·.Jlic Bevcr~1~CQritrol OfTrentun; Bulle­
tin 7;i:44, .Itcn if5, this cuntentiun cc~nnot bo sustainecL 

The 2ctL.m :Jf the res_i:-:undent BcJ.::i.rd is rever~wd u11on 
the ox~:·ress c0ndi tion, which sh~lll be set forth u)on the fo.ce 
of the lict:msc, that the rnercantilo business be:j.ng cunductcd 
8n the ~runisos sought t8 be licensed, shall be discontinued 
2nd clos.Jd <.iut :.·:rio:r.-. tc thu sal(::: ·.:>f .:.:1.ny :1lc0h:.:ilic bovcrcLgcs 
therein. 

D-9. ted ~ Oc t.:i bcr 2, J. 934: 
D. FREDERICK BURNETT~ 

C on:.:1i s s i ·:; nc r 

5, LICENSE FbES - PHOHATION ~ NO PROR~·~TION IN RESPECT TO 
LDHTED IVlANUFriCTUHING LICENSLS - NOR DO THEY 

HAVE SUHRENDER V1-iLUE 

MEMO. :i To the· C-:imDis si .:nur 

FROM - B Q C. Bru~m o 

Re~~ V 3.D Dl.3rvcor Dj_stj_lh=;rv 

On July 1st, last, the ab~vo naoud co~)any was granted 
a Lioited Distillury License ;roviding for tho Llanufncturc of a 
qua.nti ty ~)f n:)t Dort; tho.n 10, 000 ga .. llons p0r c.nnuu. 

It no-v1 develops th:;. t circumsto.nces warro.nt production 
in excess of that amount 2nd ~ request h2s been made for a rul­
ing on the following questions:-

1 - Are they eligible to m~ke applic~tion for another Limited 
Distillery License providing for ~ qu:~nti ty of not more 
than 10,000 g2llons? 

2 - Shall the full yearly fee ~ccompqny the 2pplic3tion or 
shall thG fee be pror2t6d? 

3 - Does their present license h~ve nny v~lue in respect to 
the st~tutory provisions pertainin~ to voluntary surrender 
·of c:~ license? 

S0ptomber i.:::9 1 1934 

Hospuctfully submitted, 
Bo Co BROrlN. 

Deputy Co:o. .. mi :::siorwr. 

1 o YES o The licensee hc1s provj_ously p.:-4d for the pri vile go 
of mcmuf2ctur ing a cortain numb(:::r of gallons. ficj coulO. 
have :.?..ppliod in the fj_rst instancE"~ to manuf2cturc: r .. l 1·:..r­
ger qu:1nti ty 2nd pa.id 2 higher fee o There is nothing to 
prevent h~s tnking out Q second ·1iccnsc to mo.kc: ~::.ddi tioncll 
gallonage, provided ho pnys tho oxtr.:i foe. 
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2. The applicQtion must be accompanied by thu full annual foe. 
When a licensee is given permission to conduct his business 
without any quantity limit, o.g. plenary distillery, plenary 
retail consumption, the fee is pror2ted according to the 
12ngth of time the permission mo.y bu exercis8d. But this 
principle docs not apply to a limited distillery license 
which confines tho privilege of manufacturing to a limited 
quantity only upon pQyment of Q ·ree graduated according to 
the qu2ntity, Goga 10,000 gallons for ~ fee of $1,250a In 
all limited manufacturing licenses, quantity and not time 
is the i.rnportant factor. The licensee can run his dis­
tillery as seldom or as often a.s he chooses :- night and day 
j_f he wishes. · He may make the 10, 000 gallons in one month 
or stretch it over a v1hole year·, but :i.f ·he asks for the 
privilege of manufacturing that maximum, he must pay the 
full fee for that ~iantity without any proration based on 
time. 

3. NO., Rebates u;;;on v·oluntary surrenders of licenses apply 
only to those :1 ~.censc s, the fee for \Vhich is based upon 
the length of time during which they mny be exercised and 
not on the maximum quantity manufacturable. 

Dated: October 2, 1934. 
D. FREDERICK BURNETT, 

Commissioner 

60 MERCANTILE BUSINESS DEFINED - DOES NOT INCLUDE BOWLING 
. ALLEYS· 

Messrs. Hillery & Young, 
Park Square Building, 
Morristown) N. Jo 

Gentlemen~ 

Sep~embcr 24, 1934 

I have your letter of September 15th inquiring whether a con­
sumption license ma.y be issued for premises in which a bowling 
alley is conductedo · 

Section 13 (1) of the Control Act provides that no consumption 
license shall be issued ttto ~Jer·mi t the sale of alcoholic bever­
ages in or upon any premises in whi.ch a grocery, delicatessen, 
drug store or other mercantile business (except the keeping of 
a hotel or ~estaur~nt, or the sale of cigars and cigarettes at 
retail ~s an accommodation to patrons, or the retail sale of 
non-alcoholic bevsr3ges as ~ccessory beverages to.alcoholic 
beverages) is ca.rrioct: ontt o · " 

The phrase "morcantil~ business 11 , in its generally accepted 
sense, refers to the buying and selling of goods or merchandise 
or th8 dealing in the. purchase and S9.le of commodities o This 
·would exclude bov1ling alleys s.nd similar businesses where no 
sales of merchandise arc effected. 

It may be contended that since restaurants and hotels do not 
sell merchandise their specific exclusion displays n legislative 
intent to use the phrase "mercantile businessn in a· modified 
sens0. Support for this suggestion may be sought in the maxim 
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ejusde:m _generis. A contrs.ry contention r1ight woll be rusted 
upon tho thought th2 t tho exception pcrta:i.ning to rost:.:i.urants 
:.nd hotels 'no.s inserted to remove doubts which might arise with 
rospcct to theme Support here uay likeTiise be sought in a maxim 
- abundans co..utols. non nocet - e:xtrm:io ccmtion doos no harm. 

No coupclling rcison ap)cnrs for an intorpret~tion othor than 
the usuJ.l L1c2ning of thG vrnrds i11;i1...-rc::mtilo business 11 • Accord- · 
in2:ly it is the ruling of the Cm:trnissioner thit the st2tutory 
pr~hibition contained in S0ction 13 (1) against the issuance of 
liccmscs for ·!:•rE~misi:.:~s where E1crcL:.ntilu businussos arc conducted 
does not ~ppl~ to pr0niscs in which bowling alleys 2nd similar 
busincss2s ~re conducted. 

It me~y Hell b0 th~Lt !J.-;::aunicip:~~1 issuing .c.uthority in thE:; oxer­
cise of its general police powors and the ~ow0rs conf~rred by 
Section 37 may deny an application f8r ~ license for pronises 
on which :~ bov1ling aJ.lcy o:r. s:i.ui.l:J.r business is boinc; con­
ducted. Tho doteri:lin:-:-:. ti on of whethc:.:r such o. .!.)olicy should be 
adopted rests ln the first inste.nco ·3ith the municip2.l issuing 
authority, subject tu ap~enl to th0 Co1~1ission~r. Nothing con­
tained in Section 13 (1) of the Control Act nor in this opinion 
limits these p·Jwers of tho rnmicipo.l lssuint ::.-1 .. uthority. 

Very truly yours~ 
D. FREDERICK BURNETT, 

COLE~ is s ion er 
By: 

Nathan L. Jacobs, 
Chief D0puty Cor.umissioncr 

e .. nd C:Junsel 

7. REFE.RENDUM ·- SUNDAY SAL.t~S - EFFECT OF AFFIRMATIVE VOTE 

Do Fred er :Lek Burnett, Commi ;3 sj_ oner. 

Dear Sir:-

A petition has been filed with our governing body, 
signed by more than 15% of the qualified electors, requesting 
a referendum on Sunday sales. 

Section 44 of the Alcoholic B-ever.:ige Act of ·Dec. 6, 
1933, provides that when a majority vote Unott, it shall be un­
lawful to sell in the municipality on Sund2ys.. ;lnd Ell so pro­
vides that ·when o. majority vote nyesn, '1the sale of alcoholic 
beverages on Sundays pursuant to the provisions of this act shall 
conU.nue in said munj_cipali.ty .:ts if no such election had been 
hold IV. 

Our municipality nmN pcrmi ts · s~1les on Sund~1ys from 
Midnight E32 turd~ys until 2 A .. M. Sundays 0 

It would .3..ppo:J.r thct t und0r the provislons of Sec 0 44, 
above q_uotc-d ~ the advoc:.~ tcs of t:m op(m Sund:Jy could go.in nothing 
by a rofcrcmdum, but in co.so of :l "non vote: vmuld lose the tr:o 
hour open period now unjoycd .. 

It seems un.r·eJ.son~:lble ·thRt th(:; 1egj_s1,1turt: ~intended 
the .e.ct and the referenclu.fa the::.--eunder to produce such u s::. tacd~ion. 
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Have you any ruling under the a.ct, .or any later 
legislation that would cover this point? 

Mayor Robert F. Sheppard, 
Borough of ·Runnemede, 
Camden County, N. J. 

Deo.r Sir~-

very truly yours, 

Robt. Fa Shepp~rd, 
iVIayor 

When the Control Act was enacted the Legislature 
contemplated that the electorate of a municipality shall have 
t~e ~ight to determine by referendum whether Sunday sales should 
be permitted or prohibited thereino Accordingly, Section 44 
expressly provides that if a majority answer the question, "Shall 
the sale of alcoholic beverages be permitted on Sundays in this 
municipality?" in the n~gative, then the sale of alcoholic bever­
ages therein on Sunday is unlawf1il. It further provides that if 
a majority answer the question in the affirmative, then the sale 
of alcoholic beverages nshall continue in said municipality as if 
no such election had been heldn. The last quoted lo..nguage ob­
viously refers to a situation where prior to the referendum Sunday 
sales were permitted. It does not refer to a situation where a ; 
municipal issuing authority has, by resolution or ordinance, pro-~ 
hibited Sunday sales under its police powers pursunnt to the rul-_ 
ing of the Commissioner in Bulletin 17, Item #30 Section 44 must 
be construed to mean that under such circumstances, an affirmative 
vote at the referendum sh~ll ~brogate the antecedent prohibition 
against Sunday sales impos~d by the municipal authority. Any con­
trary conclusion would nullify the clear legislative purpose. 

Consequently, vvhcre, as in your municipality, Sunday 
sales nftor 2 a.m. arc prohibitad, an affirmative vote at the 
referendum will remove all restrictions o.gainst Sunday saleso 

-VJhcther the municipal body will have o.uthority thereafter to limit 
the hours of sa .. lc on Sund~iY, pursuant to thG provi.sions of Sec­
tion 37 and subject to ~ppeal to the Commissioner, neod not be 
dcterminGd at present. 

Vory truly yours, 
D .. FREDERICK BURNETT, 

Commissioner 
By~ 

Nathnn Lo Jacobs,. 
Chief Deputy Commissioner 

and Counsel. 
\ 

8.. · REFERENDUM - PETITIONS - WHERE FILEp -· SIXTH CLASS COUN-TIES 

C. Ao Heil, Jr., Esq., 
City Clerk, 
Wildwood, No J" 

DGar Sir:-

October 4·, 1934 

I have~ yo.ur let tor inquiring whether, in sixth class 
counties, refGrond2 p0titions should be filed with the Judges of 
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the Courts of Cor.Jmon Plo2s of the counties or with the govc~rn­
ing bodies of tht:: rcspecttve municip2li tics wh<]ro tho referenda 
:.c.r r~ being h8 ld . 

Sections 41 to 44, inclusive, provide that roferbnda 
petitions sh&ll bu pros0nt0d to the "govorning board or body or 
other controlling authori tyn of the. re spec ti ve municipalities 
~~ose electors ~re to vote at the referendao The words "other 
controlling authority" ~1i1!ere used in the original Control Act 
synonymously with the words "governing board or body". This is 
evidenced by their mutual definj_tion in Section 1 of the original 
Control Act as the "board or body vvhich governs a munj_cip3.ll ty" ~ 
Although various_ amendments to the Control Act excind8d the words 
nor other controlling authoritytt from most of the sections, the 
legislature neglected to excind them from sections 41 to 44 .. 
T'he ir origin3.l meaning, ho·wever, remains una.l tered. 

Read in the light of the foregoing, Sections 41 to 44, 
inclusive, provide that referenda petitions shall be filed with 
the boards or bodies which govern tho respective municipalities 
·where tho refcrend::.. ~n·e to be held. This conclusion is not af­
fected by the enactment of Sectton 6A.(PoL.1934, Co85) which 
vested in Judgos of thG Courts of Common Pleas in sixth class 
counties the powers and duties imposed upon His suing officia.1sn. 
While this 0nactmont tr:: .. nsforrcd CJ.11 of' tho powors o.nd ·duties 
pertaining to the issuance of lic(mses, rt::Jgul3.tion of licunsecs 
and other powers and dutius associu ti.:;d iHi th the officos of issu­
ing officials, it did not tr~nsfer the powers and duties of 
governing bodi8s under the referenda provisions. Those latter 
provisions aro diroct0d to the ~scortainment of th0 wills of the 
p(;ople in the rospecti vc municipali ti.:;s, v;rhich should prop~rly 
rest ~ith the gov0rning bodies as distinguished from th~ issuing 
off ici~1J_s a 

It i.s the ruling of the Commission<:.:r that in sixth 
ClD.SS counti 1:;s E'LS \iGll 2..S ulSU"Nhorc, rcfcrbnd9.. pcti tions must b8 
filed 1:!1 th th:~ t,6vurning bodi0s of the respective municipalities 
where the: rcfcrE:mda c.ro bc:in.s hold a 

Vary truly yours, 
D. FREDERIC~ BURNETT, 

Corrunissioner 
By~ 

Nathan Lo Jacobs, 
Chi0.f Deputy Commissioner 

and Counsel. 

9. REFERENDUM - RIGHT RESIDES IN GOVERNING BOARD TO DETERMINE 
THAT PETITION COMPLIES WITH STATUTE BOTH IN LAW AND IN FACT 

Do Frederick Burnett, Commissionero 

Dear Sir:·-

Referring to Section 44 of the Alcoholic Beverage Con­
trol Act, will you kindly 2dvise mo if, in your opinion, the 
governing bo:.;.rd or body nj_ th which 2. pet.i ti on is filed. requGsting 
n referendum s.s st~ted thc::roin, h2.s the: authority to delay adop­
tion of a resolution QS called for in the said section, pending 
::n inv0stigettion o.f tht; signatures of the said pt..·titi.on

7 
or must 
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the siid governing boa.rd or body: forthwith; ·N·ithout an inV·esti-­
gntion ndopt tt.ie resolution upon the filing of the snme t:rn set 
forth in the said sectiono 

Arthur Ma Karl, Esqw, 
7~·60 Pc~rk Pla.ce, 
Newark,, N • · J. --

Dear Si.r: -

Very truly yours 3 

A. iVI. KARL 

October 4, 1934 

! have your l(~tter ·of. September 26th. 

Section 44 of the Control Act proVides that.if a 
petition for referendum "sienod by at least ·15% of the qualified 
electors' n etc e is prese:rited to the governlng body of the muni...., 
cipali ty, such [;OVorning body shall fortlT..=.i th direct the clerk 
to print the question the:csin set forth upon th0 .official· balloto 
The statute docs not indicate by any oxpress language any author­
ity in tho governing body to determine \ili0thcr the petition meets 
the requirements of the Act, but such authori'ty must be implied., 
for it is inconce:t.vable that a petition which does not comply with 
the statute, either in la~ or in fact, ·imposes ·upon the gover~ing 
body tbe duty to proc~oda 

,In Ry0r vs. Hollam,.10 NQJcMisc. 1039 (Sup.Ct.1932),. 
the CQurt, in considoring this question under a similar sto.tute, 

.said: 

"It may· be:· said, ho:·.;ev01·, that the law requires the 
·presentation of a petition si~ned .bi at least fifteen 
per ccntum of .th,-;; voters- votin6 nt the last preceding 
election for .mm1bers of thu gcmGral asscri1bly. The 
statute indicat0s by dirGct lanzuagc no authority to 
determine v.rhcther a pvtition sit;ned m8ets tho require­
ments of the ccto This.~uthority must be ·1odged smJc­
':':here. Ths act r'.Jquircs tho election to be held Vihcn 
the r0quisite·p0tition h2S boen filed and only then~ 
·The clE.~rk can only be cornp0llc.;d to act v.rhcn the petition 
rac-ets tho rcqu:i rcmcnts of the act o • Whether, · thc;refOr·c, 
tho p~tition is sufficient would stem to·be required to 
bo dcturLlin0d by hira in the fir~t instance~ It is not 

· conc0iv~bls that ~vury papor purporting to contain nam~s 
ir.ipos(.:S upon tho clerk the oblig:.tion to net, but tho 
poti ti.on must be sign(~d by tho re:quisi te numb(;r of voto.rs 
and only upon such si~ning is _he ~ither uuthori~ed·or can 
ho be corJpell0d to J.ct. The decision r10uld, therefcir0, 
seom to rt.~ st t:Ji th hiD, :::tnd if h0 fi;lils to act upon an 
adoqm1te pc~ti tion i:ift0r such detormin.J.tion the 1'"ernedy is 
in the cQurt.to compul actiun .. u 

. It. is the ruling of ·the Conr.!is sioner tho. t upon the 
submission to it of a ref0rcmdur:1 peti tfon, tho governing bo3.rd 
or body· has authority to determine vvhcthur thG po ti tion meets 
tho requircr:iont$ of the Act bC:foro dir(:ctint: th0 county clerk 

) 

) 
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to place the question upon the official ballot . 
.... 

"• 

Very truly yours, 
D. FREDERICK BURNETT, 

Commission.er 
By~ 

Nathan L. Jacobs, 
Chief Deputy Commissioner 

and Counsel. 

10. REHEARING - NOT PERMISSIBLE AFTER DENIAL OF APPLICATION 
FOR A LICENSE 

September 25, 1934 

George Ralph Hendrickson, Esq., 
Wyckoff, 
Bergen County, N. J. 

Dear Sir:-

I have your letter of September 13th inquiring whether 
a·municipal issuing authority may grant a rehearing from the den~ 
ial of an application for a licenseo 

The sole method of review provided for by the Control 
Act, from the denial of an application.for a municipal license, i$ 
by appeal to the Commissioner. See Section 19. Since there is no 
express provision therefor no rehearing is permissible under well 
accepted principles announced by our Cou;rts. See Whitney vs. 
VanBuskirk, 30 N .. J.L. 463 (Supo Ct. 1778); Dilkes vs. Pancoast, 
B3 N.J.L. 553 (Sup. Ct. 1891); Gulnan vs~ Board of Chosen Free­
holders, 74 N.J.L. 543 (b. & A. 1906). In the Gulnan caso the 
syllabus reads ns follows: 

"The right of o. delib8rativo body to rG­
consider its :J.ction on a matter of tr· judi­
cial or quasi judicial character ceases 
when a final determination has been 
reached.u 

The foregoing conclusion finds support in reason as 
well as authority. Deliberation must end sometime to be followed 
by action. WhC:n a municipal body has acted in its deliboratc 
judgment, it should not be burdened with the consideration of ap~ 
plications for rehearings. And where, as in your case, a hearing 
attended by objectors vms held, it would be unfair to such object­
ors now to permit a reconsideration of the application. · 

It is the Commission~r•s ruling that no rehearing may 
be granted by a municipal issuing authority after it has denied 
an application for u licens~. 

V0ry truly yours, 
D. FREDERICK BURNETT, 

Co tm11i s s i oner 
By: 

Nathan L. Jacobs, 
Chief Deputy Commissioner 

and Gounsel. 
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11. LICENSES - FEES - PHORATION UPON APPEAL 

RolaYl<J., H J oo·g~· 14,c:,, 
.I. C.I..!. • -' ·, J.:J'-''i"' 

Office of the City Clerk, 
Asbury Park, Ne J. 

Dear Sir:-

October 1, 1934 

I have your lettor with r~spcct to the claim of Mr. 
Henry Eufcisen for n r,::turn of a portion _of the fco ·which ac­
companied his Qpplication. 

Mr. Rufciscn filed his application on July 1, 19~4. 
His e.pplic:iti.on ~Els cfonj_c;d on July 7th, 193.:±, and he, thereafter, 
appe3lod to the Commissionsr. The denial of hi~ application was 
ro~~rsed by th~ Com~issioner on_aRpu2l_and.on August.25th, 1934, 
a u.ccm.sc ··.H'J .. s issued by tho Municipal issuing 2.uthori ty. 

Under the ruling contained in Bulletin f/05, Item #16, 
the &pplicant would not have been entitled to a refund for the 
period from .J.uly lst to July 7th, 1964, even though the Municipal 
issuing authority had gr~nted the application on the latter.date. 
It ~ould be unjust, however, to ex~ct s license fee for the period 
frorr. July 7th until August 25th, 1924, during which he \Vas not 
permitted to operate under the Order of the Municipal issuing 
authority, which h~~~s bc~en adjudged e.croneous by tho Commissj_oner 
on appe.e.l o See Bulletin 7r31, Item 1t-S. 

Accordingly, the cummission~r's ruling is that the ap­
plicant be ch2rged the 2stablishGd license fee for the period 
from tht~ filing of his application to June 30, 1935, less the pro­
rated portion thereof mIBarned from July 7th, 1934 to the date of 
the issuance of the licGnse. 

V~ry truly yours, 
Do FREDERICK BURNETT, 

Conmd. s s ionc~r 
By~ 

Nnthan L. J&cobs, 
Chief Deputy Commissioner 

e..nd Counsel. 

12.. APPELLATE DECISI6NS - SEASHOR~ BEVERAGE CO. INC. VS. WAY 

SEAS~ORE BEVERAGE CO. INC., ) 
Appellant 

) 
-vs-

) 
HONOHABLE PALMLR Z:/l. WAY, 
JUDGE OF THE COUHT OF co1aviON ) 
PLEAS OF CAPE MAY COUNTY, 

Hespondent" \ 
J 

ON APPEAL 
CONCLUSIONS 

Harry Tenenbaum. and Samuel Fe Eldredge, Lsqs", Attorneys for 
App~lJ.ant 

Rex A. Donnelly, Esq., Attorney for Respondent 
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!9Y THE COMMISSIONER: 

This is an appeal from respondent's action in denying 
appellant's application for a Plenary Retail Distribution Licen­
se, for premises located at 3312 Pacific Avenue, Wildwood, N.Jo 

Appellant has ~omplied with all the formal require­
ments pertaining to its application. The suitability of the 
premises sought to be licensed and the character and fitness of 
the persons interested ln appellant corporation are unquestioned. 
There is no other store in the community of the kind for which 
appellant s2eks a license. 

Respondent's sole contention is that thD application 
was properly denied because tvm persons who own property close 
to appellant's premises objected to the issuance· of the license. 
The objections were based on a general desire by the objectors 
not to have a licGnsed plice of business close to their property 
- clatming thE~t it detC:rj_or:J.ted vQlw.:s o.nd ce..usod congestion.· 
On the other hand, many witnesses - business men in the immedi­
ate noighborhood - testified that there was a real need for such 
a store, that it would not affo6t the character of tho neighbor­
hood but rather would be ~dvant~geous. It was stipulated that 
the premises are located in a business neighborhoodo Hence the 
objections urged do not sust:J.in the dunial .of the application. 
Bunks vs. Board of' Connnission0rs of th0 City of Atlantic City, 
Bulletin #45, Item #14. The instant case is oven stronger for 
the beverages 3ro to b0 sold in original containers ~nd only 
for consumption off th€ premises. 

The action of respond~nt is rov0rsed. 

8ated~ October 5, 1934 
D. FREDERICK BURNETT, 

Commissioner 

13. MUNICIPAL ORDINANCES - PRACTICES DESIGNED TO INCREASE 
CONSUMPTION - SALE OF FOOD BELOW COST 

October 5, 1934 
Mrs. Edith H • .Moore, Secretary, 
l'iiunici-pal Board of Alcoholic BovGro.go Control, 
City·Hall, 
Trenton, N~ J. 

Dear Madam: 

Sections 3 .:J.nd 4 a·f your proposed. Hulus present 
questions ·which ho..ve not herutoforo been docided .. 

Section 3 provides~ '111.lcoholic beverages fo_r consump­
tion on the licensGd premises shall not be sold on credit or in 
e:~xchD,ngc or pledge thurcof for c:.ny commodity, goods, vmrus or 
merchandise, provided that such prohibition against sales on 
credit shall not z.tpply to l:i.censud Clubs. H 

Section 4 providos~ HT11c;' gift or sale of food bel.ow 
cost, or the offering in any marmcr v~hatsoever of o.ny other 
inducements by licensee ~o 0ncourag0 tho consumption of alco­
holic bevcragos· i"s hereby prohibited, provided, horrnvcr, that 
such prohi.bi ti on sh~1ll not apply to a light lunch or relishes 
served iNi th beverages .. n 
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I hnve approvod thcsG sections on the ground that 
they constitute a reasonable rc:gulation of' the conduct of the 
licensed business, but in so doing disclaim any intent to trcs­
p2ss upon tho province of the National or Stato Recovery Ad­
ministrations and the Code authorities ~1ore economic consider­
ations arc p1;.,opc:rly cognizc:~ble o If the w·ords "sale of food 
below cost" 17ero iso.lated from their context, I should disap­
prove them ~s beyond your jurisdictiono As writton, they ire 
mei-·cly 2.n illustration of prohibi tc:d inducurnents and therefore 
come fairly within tho po~ar conferred upon the CommissionGr 
to ms.1\:c rcgulr:.tions ::..rn.d rulings concerning npr:~tctice;s L.mduly 
designed to incru:,:Lsc consurnption of c..lcoholic biJVGr~lgc-sn (PoL .. 
19 ,~ ", c 4" c s r:• 6 ;" 06, o oo , CC o 6 o 

Since the foregoing approval has been rendered ex 
p(,t.rte ,J.nd persons T:ho m::1y consider themselves ,::i_ggrieved thereby 
helve not bec;n ~1fforded :::~n opportunity of being heJ.rd, this ap­
provL1l is gJ.ven upon the understanding th::.1. t any redetermination, 
resulting from ~ny petition or application vfuich may hereafter 
bo filed to reviev: such approv:ll, may be mad(~ cmd is reserved. 

Very truly yours, 
D. FRED~RICK BURNETT, 

Commissioner 

14. RULES GOV:SHNING HECEIP~r, POSSESSION AND BALE OF ALCOHOLIC 
BEVEHAGES ILLEGALLY THANi:3POHTED INTO THIS STATE 

On July 2, 1934, rules governing the trnnsport6tion 
of alcoholic bevorages into New Jersey were promulgated. These 
rules authorize tho shipmerit· into NcTI Jersey of alcoholic bev­
erages owned by or sold to thD holdor of a NGw Jers0y mQnufac­
turcT' s or 'Hholc;s:-J.]_c;r rs liccmsc o They prohibit such shj_pmcnts 
from foreign do:::tlers not licensed in Nu~r Jursey to Now Jersey 
rct~1ilcrs .. 

Invostig~tion discloses that such shipments from 
foroign dc~lers ~re being received by New Jo~scy retailors in 
vioLJ:tion of .th0 f orGgoJng rules., 

This must stop at once. 

ThE:.: fo11o-·}i.ng regulation is hl..:reby promulg(.1.t,Jd;; 
effective imm0di~tcly: 

(1) No licensee shall rc·ccive:, possuss or sell '2ny 
~lcoholic bcvcr~gcs tr~nsported into this State in violutiOri 
of tho rul~s gov0rning the transportation of alcoholic bover-
2gcs into Ne . Jersey. 

(~?) V:LoL: ti on of the foregoine; rGgula.tion shall bo 
cause for r8voc0tion of ths licensco 

Octob8r 5, 1934. 
D. F'REDEIHCK BURNETT 9 

Commis sion·Jr 
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15. MUNICIPAL I·:ESOLUTIONS - NUMERICAL LIMITATION OF LICENSES -
LIMITED RETAIL DISTRIBUTION LICENSES. 

Charles Wagner J ]~sq o, 
Counsellor o. t LaviT, 
1160 Eust Jersey Street, 
Elizabeth, N. J. 

Dear SJ.r~ 
He: Onion Tov:·nship 9 Union Cotmty 

Yours of September 17th asks whether a mun].cipali ty 
may enact the~ t no more th:J.n ~:YY.Q limited rt~tail distribution 
licenses be granted to any person, corporation, partnership, 
limited partnership or c.ssoci:t. ti on in SD.id municipality. 

The statute, Section 13, sub 3 (b), confers author­
ity upon the governing body of cnch municipnlity to enact by 
ordinance th2t no more than QD&. such licen~e may be so granted. 
The specific mention of this· option, expr ... :ssly limi tcd numeri­
cally, i.mplj_cs the exclusion of any othor option based on n 
difforent number. 

I think, therefore, your doubt was wc;ll t3.kon o.s I 
could not approve such an ordinnnceo 

Very truly yours, 

!-- p. . I r.Z- ·;. 1u ~ ''\ # 
~ . ( "l·< I( / ),._,_ . . .. 

Commissioner 

," 


