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- PREFACE

n 1968,'our\Legislature created a Commission "to
study and review the statutory law pertaining to crimes, dis-
6rd¢rly persons, criminal procedure and related subject matter."
N.J.S.A.1:19-4. The purpose of the CommiSSion'was to prepare
a revision of our criminal law "so as to.embody" modern
principles of justice'and to "eliminate inconsistencies,
ambiguities" and "redundant provisions." Id. The articulated

objeétive of the enabling_legislation was to "revise and

~codify the law in a logical, clear and concise manner." Id.

Pursuant to its legislative mandate, the Commission
issued its finai report in October 1971, and recommended the

enactment of akcomprehensive penal code. The efforts of the

.Commission were in keeping with those of other jurisdictions

where codes have been enacted. Most notable in this context

is the recent éaoption of penal codes in California, New York,
Illinois,vWiscohsin, Michigan, Connecticut, North Dakdta,
Louisiana and Kentucky. In a,similar‘fashion,‘Congress is
presenfly considering,the enactment of a Federal Criminal Code.
Since the Criminal Law Revision Commission issued
its final repogi, those concerned with the administration of
justice have carefﬁlly scrutinized the proposed Code,‘as well
they should, for the revision drasticélly alters existing
statuﬁes and jﬁdicial precedents. In71972, we prepared an

extensive analeis of the proposed Code as it was then written.

We recommended extensive modifications, and we pledged the

services of our staff to assist the Legislature in this

endeavor. The Public Advocate and the Essex County Prosecutor

P
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- prepared similar studies also recommending further consideration..

Thereafter, the Criminal Law Revision Commission conducted
hearings to consider implementation of proposed amendments.

Members of the Attorney General's office and staff assistants

('quthe Public Advocate appeared and offered recommendations.

The Commission's final report was then presented to the Legis-
lature which conducted public hearings. Thereafter, members
of the Legislature sponsored the Code in its present bili form.
See A.3228. It is significant to note that many of our prior
recommendations were adopted by the‘propdnents of the Code.
Presently, to some, the very idea of codification

of the criminal law would appear to be an alien concept since

New Jersey has never adopted a comprehensive penal code.

Traditionally, our Supreme Court has served as the primary
governmental agency in defining and developing most areas of
the criminal law. However, the time has come to create a
systemétic, consistent and comprehensive Code to replace, the
"hodge-podge" that now exists. In this regard we have reviewed
the Code to determine whether it has achieved the purpoSes and

objectives which any revision of the criminal law must embody.

 These include (1) providing a single sburce of reference with

regard to the penal law, (2) revising and clarifying elements
of offenses and defenses, (3) modernizing all aspects pertain-
ing to the crimipal law, and (4) providing a comprehgnsive-‘
scheme of sentencing and corrections.

Perhaps, more significant is our evaluation of the

- Code with respect to the'ultimate objécts of the criminal

law which are (1) protection of the public, (2) deterrence of

‘the offender and would‘be,criminals, and (3) rehabilitation of

-2-

the offender.

. We. have evaluated the Code'in accordance with the

~above criteria and generally endorse the provisions contained

therein. An examination of the proposed statutory revision

reveals that its drafters were conspicuously aware of the
~various objectives of the criminal law and the benefits of

 codification. Principles of criminal liability, such as duress,

entrapment and intoxication, are cléarly defined. The law

of justification, including self—defense,'defense of others

and the use of force by law enforcement personnél, has been
¢6dified. Principles of criminal resbonsibility, most especially
that of insdﬁity, have been clarified. Indeed, the Code
ébolishes inganity as a defense except where the illness

négates'a requisite intent. The definition of substantive

- offenses has béen modernized to comport with current societal

_attitudes. in this regard the Code deletes from the purview

of the criminal law certain consensual sexual offenses, as
well as purely social gambling. Further, common law crimes

are now speCifically enumerated and defined. So too, in the

area of sentenciné, the rational grading of offenses more

realistically relates punishment to the moral culpability

S : .
of the offender and confers expanded charging discretion

upon prosecutorial authorities.

Although we generally endorse the Code, that is not

to say that it should be enacted in its present form. Many

of its provisibns are unworkable and not in the public interest.
Therefore, it is necessary to evaluate its provisions on their
merits. Yet, merely because certain portions of the Code are

subject to criticism does not warrant its wholesale rejection.

3
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In no event should enactment of the‘Code depend‘upon an "all
or hOthing"~approach- Clearly, too much is at stake.

With regard to the methodology of preparing this
report, it must be emphasized that its sole designvwas to serve

‘as an "in-house" document, and its dissemination will be

solely within the discretion of the Attorney General. Further,

we have extensively evaluated each of the Chapters of the
i_ptopesed Code. However, we have been advised that the Legisla-
ture expects eur comments with regard to the Code by early
April or March. Therefore, since it would be most difficult
to assimilate the entire Report by that time, we have appended
charts which highlight the Code's major provisions or changes

in existing law.

SUBTITLE I - GENERAL PROVISIONS

- INTRODUCTION

The first Subtitle of the Proposed New Jersey
Penal Code represents an entirely new approach to the -
formulation of generai principles of substantive criminal
law. Heretofore, development of this area has been left
almost entirely‘to the courts, resulting in a substantial
body of case law which is widely accepted and well-under-
stood by members of the bench and bar and, to a lesser
extent, the general public. Hence the signifieance of
this codification, which effects a wholesale change -- both
in substance and in terminology -- of the basic principles
which underiy all of the criminel law, can hardly be over-

stated. Any serious shortcomings in this critical area

 of the Code will have an immediate disruptive effect on

‘the criminal justice system and ultimately result in

great disservice to the public it is designed to protect.

It would also, no doubt, generate vast amounts of needless
litigation, work a;hardship on criminal defendants and impose
on the Legislature the burden of amehding unsatisfactory

provisions. Hence it is essential that this Subtitle speak

with the greatest possible clarity, certainty and simpli-

city, yet at the same time provide sufficient flexibility
to meet unahticipated situations and permit growth and

development of the law. Obviously, on a substantive level,



the provisions must deal intelligently and comprehensively

with the general criminal law and must provide for sub-

,stantial‘justice for both the defendant and the public.

For the most part, the prbposed Code meets these
difficult and often conflicting demands; hénce this Office
finds the provisions of Sﬁbtitle I to be generally satis-
factory. However one comment is fairly applicable to the
entire Subtitle and bears mention‘at the outset. It appears
ﬁo have been the intention of the drafters to make this
Subtitle all-inclusive and to explicitly deal with every

conceivable situation which might arise under its provisions.

As a result, many of the provisions are quite lengthy,

are drafted in minute detail, and seek to make exceedingly
subtle distinctions between various factual settings.

While this is}commendable to the degree that it adds
certainty and specificity to the Code, at times the

results are unduly complex and cumbersome and certain pro-
visions may prove difficult to comprehend and apply.
Admittedly'this may be an inherent problem iq any codi-
fication of the criminal law. However, it is‘felt that

this Subtitle woﬁld‘benefit cohsiderably‘if some of the more

complex provisions were drafted in more general language

1 See, for example, 2C:1-3 (territorial applicability);
2C:1-8 through 2C:1-12 (provisions limiting multiple prose-
cutions); 2C:2-3 (causal relationship); 2C:2-6 (liability for
conduct of another). o

with their application in particular factual settings being
left to the course of judicial construction. - Notwithstanding

the fact that such an approach may be contrary td the

~underlying rationale of codification, it is felt that

on balance, it would result in a code which is more

~easily understood and applied than the present draft.

CHAPTER 1 - PRELIMINARY ‘

Section 2C:1-1 provides for the transition from

the current law to the Code and contains the general rules

of construction applicable to the Code. The substantive

provisions of the Code apply to all offenses committed after
its effective‘date while its procedural proVisions will govefn
in all cases pending oh, or initiated after, the effective
date. Additionally, the court, with the consent of the defen-
dant, may impgée sentence under thevCode, in any pending case
ahdv“shall" dismiss any prosecution for an offense which is no

longer an offense under the Code. The provisions dealing with

statutory interpretation are non-controversial and generally

consistent wiph traditional principles of statutory interpre-

tation.
Sec;ibn 2C:1-3 establishes the territorial juris-

diction of New Jersey law. The existing law in our State

~is "that an essential element necessary to the invocation

of jurisdiction in criminal cases is that the crime be

committed in the State in which the crime is tried.™ Staté
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v. McDowney, 49 N.J. 471, 474 (1967). Whether eny particular
conduct within our State is sufficient to constitute "commission™
of an offense has been left to the case law. The Proposed
Code appears to broaden the jurisdiction of our courts to
its constitutionally permissible limits. However the exact
parameters of this provision are difficult to define in the
abstract and must await resolution in concrete controversies.
This provision appears to add somewhat more predictability’and
eertainty to this area of the law and is, with one exception,
satisfactory.‘ |
Subsection (f) provides that the court may dismies,
hold in abeyance or place on the inactive list a criminal
prosecution where it appears "in the interests of justice
because the defendant is being or is likely to be prosecuted

for an offense based on the same conduct in another jurisdiction.”

Though application of this provision will, no doubt, be

{

“infrequent, it is felt that the provision is unwise and

should be deleted. As the Commentary to this section
notes, this provision is unique in that it permits applica-
tion of a standard similar to the civil doctrine of forum

non conveniens to criminal cases. Omitted from this provision,

however, is any method by which the prosecutor may bring to the

court's attention matters relevant to the determination of

‘'whether the State prosecutionhshould proceed. On yet a more

\ fundamental level it encroaches on the traditional role

of the prosecutor in exercising his discretion and control

over pending criminal matters. It is submitted that the
- prosecutor should be. the final arbiter of whether a pending
vor aetual prosecution in another jurisdiction sufficiently
vindicates the State's interests so that further prosecution
ehould not be sought.2 It is clear that. the prosecutor

has not only the power, but the responsibility not to seek

(further prosecution where the facts do not warrant it. The

*‘good faith of the prosecutor, along with traditional principles

7:\0f double jeoperdy and collateral estoppel, it is felt, afford

ample protection to a defendant from multiple prosecutions. In

2 : '
- A.B.A: Standerds, §3.9 (as amended 1971), Discretion
in The Charglng Decision, provides in pertinent part:

(b) The prosecutor is not obliged to
present all charges which the
evidence might support. The
prosecutor may in some circum-
stances and for good cause con-
sistent with the public interest
decline to prosecute notwithstanding
that evidence may exist which would
support a conviction. Illustrative
of the factors which the prosecutor
may properly consider in exercising
his discretion are:

* : * *

(VII) Availability and likelihood of
.prosecution by another jurisdiction.

- lseﬁ ﬁ}:g Stite v. Winne, 12 N.J. 152, 174 (1953); State
X rel, McKittrick v. Wallach, 353 Mo. 312, 182 N.W.
318-19 (S.Ct. 19447, ' — ’ Rl 2d 343,




Short, there appears no valid reason to place this traditionally
prosecutorial function into the hands of the court.
‘ | Section 2C:1-4 reclassifies offenses as either
crimes (those offenses for which imprisonment in excess
of six months may be imposed) or'disoiderly persons
offenses (all others). Crimes are further categorized only

. 3 ‘e . .
for sentencing purposes. The classification of crimes as

- misdemeanors or as high misdemeanors is eliminated. While

this re-classification is commendable, it is incomplete

since the Commission has specifically declined to incorporate

the New Jersey Controlled Dangerous Substances Act, N.J.S.A.
24:21-1, et seq., into the Code. It would seem that this omission
is;contrary to one of the primary reasons for enacting a penal
code, i;g.,ycodification of all criminal offenses within one
document. Failure to incorpérate the Drug Act will result

in the awkward and cumbersome procedure whereby the entire

criminal justice system will be functioning under two separate

" schemes of senﬁencing. Therefore, it is recommended that the

new drug law be incorporated into the que.
Section 2C:1-5 effects a major change in New Jersey
law by the abolition of all common law crimes. This accords

with the prevailing trend of passing responsibility for the

‘Qrowth of the criminal law from the courts to the Legislature.

Tt adds immeasurable certainty and specificity to the law and

“provides clear notice of the nature of prohibited conduct to

4

'

3 See 2C:43-1 et seq..

-10~-

potential offenders. It is felt that these advantages far

outweigh the only realistic harm which might result; i.e.,

inadvertent failure to include certain conduct justifying criminal

_sanctions within the code. However, Subsection (d), the pre-
~emption provision, is in need of modification. This section

*p;ecludes loqal governments fromvenacting any ordinance con-

- flicting with, "any provision of this code or with any policy

o% this State expressed by this code, whether that policy be

- expressed by inclusion of a provision in the code or by exclu-

~sion of that subject from the code." (emphasis added). While

‘the basic principle is manifestly sound and well established

o 4 1
. in our -law, the wording of the underscored portion of the pro-

vxy;sion provides an unworkable standard for its application.

Thevrequirement that a local ordinance must not

~be contrary to “any policy of this State ... whether that
- policy be expressed by inclusion of a provision in the Code

‘or by exclusion:of that subject from the Code" places a

well-nigh impossible task on a local governing body of ascertaining

‘whether a propdéed ordinance would conflict with an abstract
'standard which finds no direct expréssion in the Code.5

The inquiry would often resolve into determining whether

em—

Township of Chester v. Panicucci, 62 N.J. 94 (1973); State
v. Ulesky, 54 N.J. 26 (1969).

See Inganamort v. Bor. of Fort Lee, 62 N.J. 522 (1973);
1

. Compare Wagner v. City of Newark, 24 N.J. 467 (1957),
with Inganamort v. Bor. of Fort Lee, supra.

-11-



something was omitted fromvthe Code through sheer inadvertance
or for a policy reason. Local lawmakers cannot reasonably

be expeoted to make such thorny judgments;‘ So too, akhigh .
degree of uncertainty would be injected into any local ordinance
until such time as a court determines whether a particular

ordinance meets this standard. In short, the standard provided

by the final phase of Subsection (d) is simply too nebulous

to provide a meaningful guideline and it should be deleted.

This Office is in substantial agreement with the
time limitations placed on prosecutions by Section 2C:1-6.
This Section provides that prosecution for a crime must commence
Within five years after its commission and for a disorderly

persons or petty disorderly persons offense one year after

its commission. However, it is recommended that a separate

provision be included to deal with public officers and employees.

Misconduct by a public officer warrants separate treatment
from offenses by the general public since public officia;s
stand in a "fiduciary relationship" to the.people and have
a higher duty to serve the public interest. See Driscoll

v. Burlington Bristol Bridge Co., 8 N.J. 433, 474-475 (1952).

Also, official misdeeds are often difficult to detect and

the official himself is often in a position to conceal his
illegal acts. It is submitted that these factors warrant
adoption of a more stringent statute of limitations for

public officials. The particular formulation which shouid

be adopted is open to question. If a term of years commencing
from the date of the offense is deemed advisable it should

be well in excess of the general five year limit, perhaps ten

~-127

for public officials.

8
running from the date of discovery: Georgia, Kansas, Louisiana,

‘Nevada, Tennessee. Four other states have statutes which
- follow this formulation and deal expressly with public officials:

years. Alternatively, the Code might adopt a statute which
runs from the date of discovery of the crime. Originally
this type of statute was confined to medical malpractice
cases.6 ~The rule has since been extended to apply to a
variety of other situations and is particularly appropriate

to causes of action -~ whether civil or criminal -- in

- which the wrong is not easily detected.7 To avoid any
~unfairness to defendant from prosecution for extremely old
‘offenses, this limitation could be coupled with a limitation

of an absolute term of years. A third type of statute which

is frequently applied to public officials, commences to run

8

from the datevthe officer or employee leaves office. This

' too'could be'coupled with an absolute term of years. But

irrespective of which of the above provisions is deemed most

appropriate, a separate statute of limitations should be adopted
9

6 See Fernandi v. Strully, 35 N.J. 434 (1961); Lopez v.

Swyer, 62 N.J. 267 (1973).

7 See Comment, 25 Rutgers Law Rev. 711 (1971).

Five states presently have general statutes of limitation

Alaska, Illinois, Oklahoma, Wisconsin.

9 Six states currently have this type of statute: Arkansas,
Colorado, Indiana, Louisiana, Pennsylvania and Vermont.

-13-
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Section 2C:1f7;0 is a new provision in toe Assembly
Bill which prohibits the‘dismissal of a first or second degree
of fense involving use of a firearm. The effect of this provision
is to place a limitation on the power of the prosecutor to
effect plea bargains which result in the dismissal of certain
serious offenses involving use of firearms. While this provision
may have a superficial popular appeal, upon closer analysis
it proves to be counter-productive and should not be adopted
in its present form. Presently it is clearly not the practice
of prosecutors or judges to indiscriminately dismiss indictments
for serious offenses. Simply stated, our prosecutors and
judges‘can be trusted not to dismiss offenses without just
cause. Thus there appears no real need for this statute.
Tn addition to being unnecessary, the provision has certain
ramifications which may well have a deleterious effect on
the criminal justice system. In instances where a defendant
is oharged”with several first and second degree offenses
it may be eminently fair‘and just to eccept guilty‘pleas
on certain oounts in exchange for a dismissal on certain
other coﬁnts. This is particularly true in instances where
a defendant remains subject to a substantial custodial sentence

on the counts to which he pleads guilty.

10
Limitation on Dismissals. The court

shall not dismiss a prosecution for a first
or second degree offense which involves the
use of a firearm as defined in 2C:39-1 (f)
on a motion by the prosecutor which is made
pursuant to an agreement between the prose-
cutor and the defendant.

-14-

For example, as the fesult of a single robbery, a
‘defendant may be charged with robbery (2C:19-1) and aggravated
asSault (2C:12¥l(b)), both crimes‘of the second degree, as
well as a weapons‘offense (2C:39-3 et seq.) whioh, depending

on the particular offense, would be a crime of the third or

11
:fourth degree. It would not be uncommon for a defendant
to enter into a bargain, whereby he would plead guilty to

'ethe weapons offense and robbery, in exchange for a dismissal

of the asséult‘charge. In most instances such a plea bargéin
is fair to both the State and the defendant. The defendant
mey expect to receive less than the maximum sentence, or con-
current sentences on @he two counts to which he pled guilty;
he will have ;Wo rather than three convictions on his record,
and will not run the risk of receiving consecutive sentences

on all three counts as he would if he proceeded to trial on

_the indictment,

The "bargain" would be even more advantageous to the

. State. In addition tovsaving the time and expense of trial,

the State will avoid the risk of an acquittal and be spared

- the expense of an appeal and possible reversal of the con-

viction. Additionally, the defendant is still subject to the

'bmax1mum term on two counts which, as a practical matter, is

the most which would have been imposed even if he had proceeded

11 |

- Offenses of the second degree are punishable by an
o;dlnary term of five to eight years or an extended term of
elght to fifteen years. Offenses of the third degree are
punishable by an ordinary term of three to five years or an
gzgigzed term ofhfige to eight years. Offenses of the fourth

ce are punishable only b i

P eidvnrrs i aid gpan ordinary term not to exceed

-15-




to trial and been convicted on all three counts. Under 2C:1-7,
however)ﬂthe State would be precluded from entering into this
sort of highly advantageous bargaiﬁ since it entails the dis-
missal of a second degree offense involving use of a firearm.
Numerous other examples‘might be cited where the provision works
to the disadvantage of law enforcement interests.

Clearly fhis limitation on plea bargaining may well
inhibit, rather than promote, the conviction and incarceration

of serious offenders. Thus Section 2C:1-7 is wholly unsatis—'

‘factory and should be deleted.

Section 2C:l-8 deals with the permissible methods
of prosecution when conduct constitutes more than one offense.
Paragraph a(2) provides both conspiracy to commit an offense
and the resulting substantive offense where the completed
offense was the sole criminal objective of the conspiracy.
The Code takes the view fhat conspiracy to commit an offense,
like attempt, may consist merely of preparation to commit
that offense and’that a conviction for either adequately
deals Qith such conduct. See Commentary, p.l18. It is submitted
that both analytically and as a matter of public policy
this position is wrong.

An attempt has no collateral consequences beyond
the possible completion of the crime attempted. If in fact
the crime is completed, conviction and punishment for the

completed offense, protects the same values which the law

-16-

of attempt seeks to protect. Hence the law defines an

attempt as the failure to complete the substantive crimes

and does not permit conviction for both.12
| The crime of conspiracy, however, has ramifications

beyond the possible completion of the substantive offense

which is its objective, The United States Supreme Court

recognized this in Callanan v. United States, 364 U.S.

587 (1961), in an opinion by Mr. Justice Frankfurter which
succinctly states the rationale which justifies punishment
for both offenses:

The distinctiveness between a sub-
stantive offense and a conspiracy to commit
is a postulate of our law. It has been long
and consistently recognized by the Court
that the commission of the substantive of-
fense and a conspiracy to commit it are
separate and distinct offenses.

* * *

This settled principle derives from
the reason of things in dealing with
socially reprehensible conduct: collective
criminal agreement -- partnership in
crime -- presents a greater potential
threat to the public than individual
delicts. Concerted action both increases
the likelihood that the criminal object
will be successfully attained and decreases
the probability that the individuals in-
volved will depart from their path of
criminality. Group association for
criminal purposes often, if not normally,
makes possible the attainment of ends more
complete than those which one criminal could
accomplish. Nor is the danger of a conspira-
torial group limited to the particular end
toward which it has embarked. Combination
in crime makes more likely the commission

- of crimes unrelated to the original purpose

12 See State v. Swan, 131 N.J.L. 67 (E. & A. 1943); State v.

Schwarzback, 84 N.J.L. 268 (E. & A. 1913).

=-17=




for which the group was formed. In sum,

the danger which a conspiracy generates is

not confined to the substantive offense

which is the immediate aim of the enter—

prise. Id. at 593-94.
Numerous other courts have followed this rationale and it has
long been -- and continues to be -- the rule under both New
Jersey and federal law that a conviction may be had for both
-conspiracy and the substantive off‘ensenl3

It is submitted that the Code gives insufficient
consideration to the ancillary consequences, as summarized
in Callinan, which invariably accompany a criminal conspiracy.
It is true that the Commentary states there may be a conviction
for both the conspiracy and the substantive offense if the

prosecution shows that the conspiracy had additional criminal

objectives.l4 Commentary, p.l9. This concession, however,

13
: See e.g. Dennis v. Untied States, 384 U.S. 855 (1966);
Pinkerton v. United States, 328 U.S. 640, 643 (1946); Carter v.

. McClaughrey, 183 U.S. 365 (1902); United States v. Pappas, 445

F.2d 1194 (3 Cir. 1971), cert. den. 404 U.S. 984 (1971); State

v. Carbone, 10 N.J. 329, 337 (1952); State v. Johnson, 29 N.J.L.
453 (E. & A. 1861); State v. Oats, 32 N.J.Super. 435, 453 (App.Div.
1954) ; State v. Chevencek, 127 N.J.L L 476 (Sup.Ct. 1941)

14
The Code itself does not contain this explicit proviso.
Section 2C:1- 8(a)(2) provides: s

When the same conduct of a defendant may establish
the commission of more than one offense, the defen-
dant may be prosecuted for each such offense. He
"may not, however, be convicted of more than one
offense if:

* * ' *

(2) one offense consists only of a conspiracy or
other form of preparation to commit the other;

-18-

'is wholly insufficient.[ Conceptually, it should not be

necessary to prove the existence of other criminal objectives.
The additional dangers which distinguish a criminal conspiracy

from other inchoate crimes arises irrespective of whether there

- is one objective or numerous ones. See United States v.

Callanan, supra. "The combination itself is vicious and gives

 the public an interest to interfere by indictment." State v.

Carbone, supra, 10 N.J. at 337. Moreover, as a practical matter,

it is doubtful whether the State can show additional objectives,
the problems of proof being considerable. If the State‘should

attempt to do so, it would inject further side issues into an

‘already complex area of the law creating a risk of jury confusion

and the undue consumptlon of time. Thus as a practical matter

the exception does little to allay the flaws of the provision.

To reiterate, there is simply no unfairness
to a defendant,afrbm a ¢onviction for both conspiracy and
the:suhStantive offense which is its objective. The offense
of conspiracy is designed to pretect a distinct interest
apatt from that of any substantive offense and conviction
ahd punishment for each should be permitted.

-Section 2C:1-8(a) (3) provides that a conviction

for more than one offense cannot stand if "inconsistent

14 (Cont'dj‘

Apparently the Commentary infers this result from the use of the

word "only."™ It is recommended that if the merger of conspiracy
into the substantive offense is to be retained as a feature of
the Code, the wording of this section should be modified to
explicitly provide for this exception. The present wording of
the Code -dces not provide for this result in sufficiently clear
terms and is open to conflicting interpretations.
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ffindings of fact até réquired to establish the commission
'-!of‘the'offensés,“f This is the prevailing law in our State.

. State v. Bell, 55 N.J. 239 (1970); State v. Emery, 27 N.J.

348 (1958). To avoid confusion the Code might explicitly
 state that this proviso is not a bar td‘“incopsistént
Tvé:dicts"; i.e., a conviction on one count which ié'in-
"consiStent with aﬁ acquittal on another count. Under

' such circumstances the prevailing rule in this jurisdiction

L and the majority of others is that the guilty verdict stands.

State v. Still, 112 N.J.Super. 368, 373 (App.Div. 1970). See

‘Dunn v. United Statés,’284 U.S. 390 (1932) ; Annotation,'

‘¥Criminal Verdict -- Inconsistency, 18 A.L.R.BQ‘ZSQ (1968) .

| Section 2C:l-8(a)(4) prohibits separate con-
victions arising under both a general and a specific
statute. Naturally, a single act”may be proscribéd by two

- separate statutes designed to prevent separate public harms.
Yet, under certain circumstances two separate conviction;
may be'sustained‘on«the basis of this single act. The

- Code would prohibit'this. As in the prohibition against
convictions for both conspiracy and the substantive crime
Which is its object, the section under discussion would have
a negative effect upon the deterrence of unlawful conduct.
‘Fdrthé¥,wit would seem that this provision would'overrule
sevéral well reasoned decisions by our'courts; For instance,

in State v. Montague, 55 N.J. 387, 406 (1970), our Supreme

Court‘upheld convictions of threatening a police officer's

life and assault and battery upon that officer. The Court

-20~-

found that these offenses did not merge and that separate

: convictions were valid. See also State v. Hampton, 61

- N.J, 250 (1972), and State v. Craig, 48 N.J.Super. 276,

279 (App.Div, 1958). It is submitted that no valid purpose is

- sérved by addition of this provision to the Code in its present

form. Rather separate convictions should be permitted when the

| State has a valid interest in protecting against distinct harms.

Section 2C:1-8(b) is the mandatory joinder provision,

‘*Whiqh requires that all offenses charged against a defendant
which arise from the same criminal episode and are known

 to the prosecutor and are within the jurisdiction and venue

of a single court, must be disposed of in a single trial.

It has already been adopted as New Jersey law and to date

has proven satisfactory. See State v. Gregory, 66 N.J. |
510 (1975).

Section 2C:1-8(d) anticipated the Supreme Court

decision in State v. Saulnier, 63 N.J. 199 (1973), which

overruled State v. McGrath, 17 N.J. 41 (1954), and permits

conviction for an included disorderly persons offense in

~a trial on an indictment in county court. As the Court
: notedbin Saulnier, the decision in McGrath had long been

~subject to cri?icism and the proposed Code adépts "a

more suitable judicial approach." See also Knowlton,

"Criminal Law and Procedure," 10 Rutgers L. Rev. 97 (1955).

In view of the Saulnier decisionswhich provides guidelines

for the trial of such offenses and meets the objections

raised in McGﬁéth,this office favors the Code proposal. - -

=217

e =




Sectibns 2C:1-9 and 10 attempt to codifyvgeneral
\principles of double jeopardy and collateral estoppel.

Section 2C:1-9 precludés retrial for the same‘stétutory offense
based on the same>facts as a former prosecution following
acquittal, conviction or other termination under the enumerated
circumstances. Section 2C:1-10 enumerates the circumsténces
‘when prosecution is barred by a former prosecution for a
different offense. While this Office is in general agreement
with the proposed formulations, it must again question the
advisability of attemptihg any codification of this area of the
law. Constitutional doctrines are constantly changing and as they
do, so must the provisions or inferpretation of the Code.

As of this date; the law with regard to double jeopardy is

in a.state of flux and precise stahdards of apblication are
impossible to define. It is to be hoted that even the

New Jersey Supreme Court has declined to establish concrete
guidelines or rules, but has looked to the "underlying policies
‘rather thaﬁ.technisms“ in an attempt to give "primary con-
siderations ... to factors of fairness and fulfillment

of reasonable expectations“ in light of the constitutional

mandate. See State v. Currie, 41 N.J. 531, 538-45 (1964).

So too, the United States Supreme Court has "explicitly
declined the invitation of litigants to formulate rules
based on categories of circumstances which will permit or

preclude retrial." United States V. Jorn, 400 U.S. 470,

480 (1971). This, however, is precisely what the Code

-22-

,_vattempts‘to do. Whether it will succeed in a task which

the highest courts in our State and country have declined
to attempt because of its inherent difficulty can be
determined. only on a case by case basis after promulgation

of the Code. One simply cannot anticipate the infinite

- variety of factual situations which might arise during

1itigation, or the course the Supreme Court will follow in future

deCisions in this area. If these sections of the Code prove

. constitutionally inadequate, they will, in practice, be

replaced by the constitutional guarantees as interpreted

in future court decisions and no real harm Will result.

. If, however, the Code adopts more stringent standards than

.gonstitutionally‘required, constitutionally valid prosecutions
will be unneceséérily frustrated.

In sum, this Office has serious misgivings about

| any attempt to codify this area of the law. If such a course

’_ is nevertheless deemed advisable it‘is difficult to criti-

cize the particular formulations proposed since their

yiability can only be determined in the course of actual

litigation.

- Section 2C:1-11 bars prosecution in this juris-

diction for an offense which was the subject matter of a

- prosecution in another jurisdiction. Again, there ié

underlying doubt as to the advisability of any codification

- of this area of the law and the remarks addressed to Sections

2C:1-9 and 10 are applicable to this section as well.
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Beyond that, this Office must also voice disagreement with
the substance of this provision. |
In a trilogy of cases, the United States Supreme

Court has upheld the doctrine of dual sovereignty: Abbate

v. United States, 359 U.S. 187 (1959); Bartkus v. Illinois,

359 U.S. 121 (1959); and, United States v. Lanza, 260 U.S.

377 (1922).%°
In Lanza, a unanimous Court held:

We have here two sovereignties, deriving
power from different sources, capable
- of dealing with the same subject matter
within the same territory. Each may
without interference by the other, enact
laws to secure prohibition, with the
limitation that no legislation can give
the liberty to acts prohibited by the
amendment. Each government in determining
what shall be an offense against its
peace and dignity is exercising its own
sovereignty, not that of the other.

In State v. Cooper, 54 N.J. 330 (1969), our Supreme

Court was faced with the question of whether a convictiop of

a federal crime barred a subsequent trial on Newaersey
indictments for the commission of a crime arising out of the
same act or transaction. In upholding the constitutionality
of‘this procedure the Cburt.relied upon the above cited Supreme

Court cases. Further, the Court stated that: )

15 The viability of the dual sovereignty concept has been :
questioned by some. See e.g. Note, 62 J, of Cr.L.C. & P.S. 29 (1971),
and cf. Waller v. Florida, 397 U.S. 387 (1970). But recently the
United States Supreme Court denied certiorari in several cases
emanating from New Jersey which directly raised the issue of whether
Bartkus v. Illinois, supra, should be overruled. See Colonial
Pipeline Co. v. New Jersey, 404 U.S. 831 (1971); Jacks v. New

Jersey, 404 U.S. 865 (1971); Leuty v. New Jersey, 404 U.S. 865

1197I§; and, Feldman v. New Jersey, 404 U.S. 865 (1971). To

this date the concept remains viable.
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A contrary rule could result in an un-.
seemly race between the Federal and State
authorities to obtain early jurisdiction.
We are aware of the problem of the idealo-
gical differences between the Federal
Government and some of the States in
determining the gravity of various criminal
offenses. A prohibition against a second
trial and indictment could well eventuate
in a frustration of either the national

' or state police in law enforcement. Id. at
337-38.16 -

The actual impact of the Code cannot be deter-

- mined until its terms are construed by the courts and much

depends upon the_construction placed on paragraph a(l)

which provides that a state prosecution is not barred if:

the offense of which the defendant was
formerly convicted or acquitted and the
offense for which he is subsequently
prosecuted each requires proof of a fact

" not required by the other and the law
defining each of such offenses is intended

- to prevent a substantially different harm
or evil ... ‘

. However, it seems clear that the Code goes beyond the pre-

vailing case law, both State and Federal, in restricting
State prosecution of Qné previously prosecuted in the
FederalvDistrict Court. See Commentary, p.32.

It is submitted that this is an undesirable

" departure from existing law. ThefState:should not

abrogate any more authority to control criminal behavior

within its jurisdiction than is cohstitutionally mandated.

' In the final analysis it is state officials who have the

primary task bf safeguarding the citizenry from crime. To

16 The dual sovereignty concept is presently under review
by our Supreme Court. State v. Ablemem, 68 N.J. 484 (1975)
(granting certification). a '
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meet this responsibility State authorities should have the
fullest scope of the criminal process available,tovthem.
Traditional principles of due proeess and the proper exercise
of prosecuforial'discretion may be relied upon to preclude
abusive applicationbof~this doctrine.l7' See generally

State v. Saulnier, supra; State v. Hampton, supra. To the

extent that this provision limits the existing jurisdiction

of our courts it may be deemed unwise and should be modified.

17 For example, shortly after the Supreme Court decision
in Abbate v. United States, supra, Attorney General William
P. Rogers issued a memorandum to United States Attorneys with
the following directive:

It is our duty to observe not only the rulings
of the Court but the spirit of the rulings as
well. 1In effect, the Court said [in Bartkus
and Abbate] that although the rule of the Lanza
case 1s sound law, enforcement officials should
use care in applying it. * * * We should continue
to make every effort to cooperate with state
~and local authorities to the end that the trial
~occur in the jurisdiction, whether it be state or
federal, where the public interest is best served.
If this is determined accurately, and if followed
by efficient and intelligent cooperation of
state and federal law enforcement authorities,
then consideration of a second prosecution should
seldom arise. In such event, I doubt that it is
wise to formulate detailed rules. * * * However,
no federal case should be tried when there has
already been a state prosecution for substantially
the same act or acts without * * * [the approval
of an Assistant Attorney General after consultation
with the Attorney Generall.

New York Times, April 6} 1959, p.1, col°4}‘p.l9, cols.l, 2.
This policy has.been followed by subsequent administrations

and has served as the basis for dismissal of convictions on
the government's motion in several cases where prosecutions were

inadvertently initiated after state prosecutions. See Petite v.

United States, 361 U.S. 529 (1960); Marakar v. United States,
370 U. S. 723 (1962); Orlando v. United States, 387 F.2d 348

(9 Cir. 1967). The prosecutorial agencies of our State may be
expected to exercise similar good judgment.
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CHAPTER 2 - GENERAL PRINCIPLES OF LIABILITY

The first three sections of this chapter (2C:2-1,
2land 3) codify the fundamental requirements for establishing

criminal liability. Essentially they are reiterative of

‘uprevaiiingvcase law and are generally satisfactory. The
'emost_significant change is one of terminology. Section

2C:2-2 provides for and defines four different kinds of

culpability: purpose, knowledge, recklessness and negligence.

The terms are defined as follows:

(1) Purposely. A person acts purposely with
respect to the nature of his conduct or a result
thereof if it is his conscious object to engage in
conduct of that nature or to cause such a result.

A person acts purposely with respect to attendant
circumstances if he is aware of the existence of
such circumstances or he believes or hopes that they
exist. "With purpose," "designed," "with design"

or equivalent terms have the same meaning.

- (2) Knowingly. A person acts knowingly with
respect to the nature of his conduct or the attendant
circumstances if he is aware that his conduct is
of that nature, or that such circumstances exist,

. or he is aware of a high probability of their existence.

A person ‘acts knowingly with respect to a result of
his conduct if he is aware that it is practically
certain that his conduct will cause such a result.
‘"Know1ng," "with knowledge or equivalent terms have
the same meaning.

(3) Recklessly. A person acts recklessly with
respect to a material element of an offense when
he consciously disregards a substantial and unjusti-
fiable risk that the material element exists or will
result from his conduct. The risk must be of such
a nature and degree that, considering the nature and
purpose of the actor's conduct and the circumstances
known to him, its disregard involves a gross deviation
from the standard of conduct that a reasonable person

- would observe in the actor's situation. "Recklessness,"

"with recklessness" or equivalent terms have the same
meaning.
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Heretofore there has been no consistency in the terminology
used to define the mental elements for various crimes.

As a result, there has been cohsiderable confusion and

much litigation as the courts have had to decide the

S~

19

appropriate mental elements for each particular crime.
The clarity and ﬁniformity provided by the Code in this
regard is commendable.

| Section 2C:2-4 significantly changes the pre-
vailing law on ignorance or mistake of fact or law as a
defense. Subsection (a) provides that such a mistake is
a defense if the law so provides or if it negatives the
cuipable mental state. With one exception this appears

19 Subsection

to be consistent with prevailing case law.
(b) provides that this defense is not available "if the

defendant would have been guilty of another offense had
18

(Cont'd)

(4) Negligently. A person acts negligently with
respect to a material element of an offense when he
should be aware of a substantial and unjustifiable risk
that the material element exists or will result from
his conduct. The risk must be of such a nature and
degree that the actor's failure to perceive it, con-
sidering the nature and purpose of his conduct and
the circumstances known to him, involves a gross
deviation from the standard of care that a reasonable
person would observe in the actor's situation. "Negli-
gently" or "negligence" when used in this code, shall
refer to the standard set forth in this section and
not to the standard applied in civil cases.

' As to mistake of fact see State v. Madden, 61 N.J. 377,
399-400 (1972); State v. Fair, 45 N.J. 77 (1965); State v.
Chiarello, 69 N.J. 10 (1968); State v. Hudson County News Co.,
35 N.J. 284 (1961); State v. Bess, 53 N.J. 10 (1968). As to
mistake of law see Cutter ads. State, 36 N.J.L. 125 (Sup.Ct.
1873) ; State v. Hanly, 127 N.J.Super. 436, 445 (App.Div. 1974),
certif. den. 65 N.J. 578 (1974).
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~will have frequent application, it appears undesirable.

the situation been as he supposed." In such a case however
the grade and degree of the offense is reduced to that "of
which he would have been guilty‘had the situation been as

he supposed." While it is questionable if this provision
There
seems no sound reason to allow mitigation of the crime when a
defendant, intending to commit one crime, éommitg instead

a more serious one. It adds a good deal of confusion to the
law with little countervailing benefit to the State.

20

Subsection (c) effects a wholesale change in

existing law in permitting a "mistake of law" in the broad

20

2C:2-4(c) provides:

ice A belief that conduct does not legally con-
stitute an offense is a defense to a prosecution
for that offense based upon such conduct when:

(1) the statute or other enactment defining
the offense is not known to the actor and has not
been published or otherwise reasonably made
available prior to the conduct alleged; or

(2) the actor acts in reasonable reliance upon
an official statement of the law, afterward determined
to be invalid or erroneous, contained in (a) a
statute or other enactment, (b) a judicial decision,
opinion or judgment, (c) an administrative order
or grant of permission, or (d) an official inter-
pretation of the public officer or body charged
by law with responsibility for the interpretation,
administration or enforcement of the law defining
the offense; or

(3) the actor otherwise diligently pursues
all means available to ascertain the meaning and
application of the offense to his conduct and
honestly and in good faith concludes his conduct
is not an offense in circumstances which a
law-abiding and prudent person would also so con-
clude.

The defendant must prove a defense arising under

subsection ¢ of this section by a preponderance
of evidence.

-29-
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sense of that term, i;S- iack of knowledge that one's conduct

is unlawful, to constitute a defense. It is submitted that

a "mistake of law" should not constitute a defense to a criminal

action at all. If however fhe Legislature should disagree

and deem it advisable to permit such a defense, the provision

as presently formulated is unsatisfactory and should be modified.
New Jersey presently rejects the defense of

mistake of law, "The reasons for disallowing it

"are practical considerations dictated by deterrent effects
upon the administration and enforcement of the criminal
law, which are deemed likely to result if it were allowed

as a general defense." State v. Long, 44 Del. 262, 65 A.2d

489 (S.Ct. 1949). The cases and commentators have noted
that this would be a constant source of confusion to juries
and would tend to encourage ignorance at a point where

it is particularly important to the State that knowledge

be as widespread as possible. Ibid. See also, State V.

Pruser, supra; State v. Western Union Telegraph Co., supra. So

too, it is not overly cynical to suggest that instances
,Wheré this defense can be raised in good faith will be few.
'In view of these considerations it is submitted the
proposed "mistake of law" defense is i1l conceived and

should not be adopted.

21 State v. Hanly, supra; State v. DeMeo, 20 N.J. 1 (1955);
State v. Najjar, I N.J.Super. 208 (App.Div. 1949), aff'd per
curiam, 2 N.J. 208 (1949); State v. Western Union Telegraph Co.,
12 N.J. 468 (1953), appeal dismissed 346 U.S. 869 (1952); State
v. Benny, 20 N.J. 238 (1955); State v. Pruser, 127 N.J.L. 97
(Sup.Ct. 1941). State v. Atti, 127 N.J.L. 127 (Sup.Ct. 1941),
aff'd o.b. 128 N.J.L. 318 (1942). But cf. Cutter ads. State,

supra.
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As noted above, there are additional flaws
in this provision which must be remedied if this provision
is tb be enacted. 2C:2-4(c) (2) (a) exculpates the acﬁor“
if he felies upon "an official statement of the law, after-
ward.determined to be invalid or erroneous" which is

qontained in "a statute or other enactment." (emphasis

‘added). " The term "statute" is defined in 2C:1-13(a) as

‘including "the Constitution and a local law or ordinande

of a}political subdivision of the State."™ The term "other
enactment" is not defined. Since the term "statute" is

so broad as to encompass every valid rule-making source,

the term "other‘enactment" appears to have no legitimate

purpose in the statute. Its inclusion is confusing,
and worse, could be construed to enlarge sources upon

which the defense of mistake of law may be based.

The following sentence of this section (2C:2-4(c) (2) (6))

permits reliance on "a judicial decision, opinion or judgment."

The deficiency‘in this provision is that there is absolutely

-no limit on the Court upon which a defendant may claim he relied.

Significantly;_the analagous provisioh in the Illinois Criminal
Code permits reliance only "upon an order or opinion of an
Illinois Appellate Court or Supreme Court, or a United States

appellate court later overruled or reversed."” 38 Ill.Rev.Stat.

§4-8 (Smith Hurd 1971). Such a limitation is eminently sensible

and should definitely be incorporated into the Code. Under

the present formulation a person may rely upon an opinion
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from literally any court, including our municipal courts.22
These courts may issue a plethora of conflicting or ill con-
 sidered opinions, any of which under the present proviSion,
. could be asserted as é defense. This is clearly an undesirable
provision and should be modified.

A defense of mistake of law may also be based
on "an administrative order or grant of permission."”
-2C:2-4(c) (2) (c). The wording of this provision should be
narrowed and should specify more precisely what persons
‘are authérized to give such statements on behalf of the

State. Again it is interesting to note that Illinois

excludes this provision. 38 Ill.Rev.Stat. §4-8 (Smith Hurd 1971).

Section 2C:2-5 provides for the retention of
common law defenses. While this provision is not viewed
as overly significant it appears conceptually anamolous
to abolish common law offenses yet retain common law

defenses. The rationale which justifies abolition of the

22 There were, as of 1971, some 523 separate municipal

courts established pursuant to N.J.S.A. 2A:8-1, each distinctively
shaped both the personality of its judge and the community

which it serves. Moreover, 29 of the 402 municipal judges as of
that date were laymen who retained their positions by virtue of a
"grandfather clause." N.J.S.A. 2A:8-7. See "Merging Municipal
Courts, Report of the New Jersey Administrative Office of the
Courts", 14 (1971). Our Supreme Court has criticized these

- courts as "antiquated," and has noted it does "not command the
complete confidence of the public." State v. DeBonis, 58

N.J. 182, 188 (1971); State v. Nash, 64 N.J. 464, 474 (1974).

The inherent weakness of these courts is such that convictions
are retried de novo in county court. R. 3:23-8; State v.
DeBonis, supra at 188. It seems clear that the Code should

be modified, at least to preclude reliance on municipal court
opinions.
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former, see Commentary p.ll, would seem to dictate that
the same course be followed with respect to the latter.

The ohly such defense anticipated by the Commentary

is the defense of obedience to military orders. Commentary,

p.55. The’betterrpractice would seem to call for
drafting of an explicit provision to this effect rather
than leaving it to the vagaries of the common law. Furthermore,

it is doubtful whether this provision is necessary to

accomplish the stated purpose of the Commission, i.e.

to permit retention of an unusual defense not included
within the Code. Application of the general principles
of liability (Chapter 2) and justification (Chapter 3)

would seem to preclude conviction of one with a valid

common law defense, notwithstanding the fact that it was

not'expressly included in the Code. In sum, while there

is considerable doubt as to the necessity of this provision
it appears unobjectionable and there is no substantial reason
to oppbse its enactment.

Section 2C:2-6 is a statemeﬁt of the general
principles of aEcountability for the conduct of another.

For the most part it follows existing law23 of aiding and

23
' Current statutory authority may be found in N.J.S.A.
2A:85-14, which provides: -

Any person who aids, abets, counsels, commands,
induces or procures another to commit a crime is
punishable as a principal.

ﬁAny person who wilfully causes another to commit
a crime is punishable as a principal.’

See also State v. Madden, 61 N.J. 377 (1972).
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abetting and is generélly satisfactory. Certain aspects of
the ?rovision, however, bear further comment.

Subsection b(1l), makes explicit the principle which
is stated with less clarity in the second sentence of
N.J.S.A. 2A:85-14, i.e., that one who uses an innocent
or irresponsible agent is guilty of the offense the
agent commits. This is a universally accepted doctrine

24 and should

which is in accord with the Neleersey cases
be adopted.

This section departs from existing case law in
that it does not make conspiracy alone a basis for com-
“plicity in substantive offenses committed in furtherance of
its aims. 2C:2~6(c); See Commentary, p.58. Rather, it
requires that a co-conspirator satisfy one of the other
criteria of 2C:2-—6(c)25 to be held liable for the criminai act.

It is submitted that this is an unwise departure from

'~ existing law and should not be adopted.

24 See e.g. State v. Lisena, 129 N.J.L. 569 (Sup.Ct. 1943),
aff'd o.b. 131 N.J.L. 39 (E. & A. 1943); State v. Faunce,

91 N.J.L. 333 (E. & A. 1917); State v. Wyloff, 31 N.J.L.
' 65 (Sup.Ct. 1864).

25 This section provides that:

A person is an accomplice of another person
in the commission of an offense if:

(1) with the purpose of promoting or facilitating
the commission of the offense, he

(a) solicits such other person to commit it;
(b) aids or agrees or attempts to aid such
other person in planning or committing it; or
, (c) having a legal duty to prevent the
commission of the offense, fails to make proper
~effort to do so; or '

(2) hls'conduct is expressly declared by law to
"establish his complicity.
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The current law and the rationale supporting it

was succinctly stated in Pinkerton v. United States, 328

E;g. 640 (1946). In that case the two defendants were
éach charged with ten substantive counts and one charge of
’conSpiracY,to violate the Internal Revenue Code. There was
ho evidence to show that one of the defendants participated
in the commission of the substantive crimes. However, the
k‘caSe was sent to the jury on the theory that both defendants
-équld be found guilty of the substantive offenses on
'the basis of their pafticipétion in the conspiracy alone,
if the offensesjwere committed in furtherance of the con-
,épiracyQ The Sﬁpreme Court, in an opinion by Mr. Justice
:Douglas affirmed the conviction and held that:

It is settled that "an overt act
of one partner may be the act of all
without any new agreement spec1f1cally
directed to that act.

* * *

The governing principle is the same when
the substantive offense is committed by
one of the conspirators in furtherance

- of the unlawful project. The criminal
intent to do the act is established by
the formation of the conspiracy. Each
conspirator instigated the commission
of the crime. The unlawful agreement
contemplated precisely what was done.
It was formed for the purpose. The act
done was in execution of the enterprise.
The rule which holds responsible one who
counsels, procures, or commands another
to commit a crime is founded on the same
principle. That principle is recognized
in the law of conspiracy when the overt
act of one partner in crime is attributable
to all. An overt act is an essential

- ingredient of the crime of conspiracy
under §37 of the Criminal Code, 18 U.S.C.
§88, 18 U.S.C.A. §88. If that can be
supplied by the act of one conspirator,
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|
b
we fail to see why the same or other ‘ | - A different case would arise if the , |
acts in furtherance of the conspiracy Substantiye offense commi?ted by one Oﬁ |
are likewise not attributable to the the conspirators was not in fact done in g
others for the purpose of holding them . furtherance of the conspiracy, did not |
responsible for the substantive offense. , fall within the scope of the unlawful }
Id. at 646-47. project, or was merely a part of the I
— : : : ramifications of the plan which could not i
It is felt that no valid purpose is served by : be reasonably foreseen as a necessary !
- : or natural consequence of the unlawful ' o
departing from this, the existing law. See State v. Carbone, ‘ ’agreement. Id. at 647-48. ) . ,W
10 N.J. 329 (1952). There is simply no unfairness to a g This limitation. provides ample protection to a defendant vm
defendant in holding him accountable for the commission of | ' ~ from being held accountable for crimes for which his
crimes in the course of a criminal enterprise into which | liability is too remote to justify imposition of a
he enters willingly and knowingly. Criminal acts done in - , criminal sanction.
furtherance of a conspiracy are frequently dependent upon ' Furthermore, there appears no demonstrable need
the encouragement and support of the group as a whole. 7 ’ . for the proposed limit on conspiratorial liability. As /
Each mémber may be viewed as a casual agent to each - a rationale for adoption of this provision the Commentary
act. Hence it is manifestly reasonable to impose vicarious ‘ ... states that "there appears no other or no better way to
liability upon one who in alliance with others has declared : confine within reasonable limits the .scope of liability
his allegiance to a particular common object and has implicitly ' to which’conspiracy may theoretically give rise." Commentary,
assented to the commission of foreseeable crimes in furtherance S ' p.58. Immediately thereafter however, the Commentary
of this ébject and has himself collaborated or agreed to "concedes that, "[alccording to the drafters of the Model Penal
collaborate with his associates, since these acts necessarily ’ ‘ Code, no cases actually press the liability for substantive
give support to the other members of the conspiracy. . crimes arising out of conspiracies as far as the existing
See "Developments in the Law -- Criminal Conspiracy," 72 rule would‘theoretically allow." Hence it appears that
Harv.L.Rev. 920 (1959). ' : the main,vif not sole justification for this provision,
Moreover, the rule which the Code seeks to ' . is to ‘add a small degree of conceptual order to the Code.
abrogate is not, in practice, unduly harsh since a defen- ' It is submitted that the cost of doing this,
dant can'be held liable only for those crimes which are - in practical terms is too great. Specifically, this pro-
ﬁ@‘ reasonably within his contemplation when he enters the ' ‘ _ vision looms as an obstacle to organized crime prosecutions
| conspiracy. As was stated in Pinkerton, supra: _ - where higher echelon participants are in a position to
il .
1 |
i
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insulate themselves from liability for the commission of
substantive offenses except as such guilt may be attributable
to them by virtue of their pafticipation in an over-all
~conspiracy. As a practical matter it is difficult to
prove that one in control of an extensive criminal enter-
prise commanded, encouraged, aided or agreed to aid
particuiar substantive offenses comﬁitted in its furtherance.
Yet from the very nature of the criminal enterprise under-
taken, and from law enforcement experience and expertise,
it may appear conclusively that their acts were an inevitable
and foreseeable adjunct to the over-all conspiracy. In such
‘circumstances successful prosecutions are far more likely
under existing law than under the Proposed Code.
Subsection (d) provides that one who is legally
incapable of committing an offense may nevertheless be
guilty of the offense if it is committed by another, "unless
such liability is inconsistent with the purpose of the
provision establishing his incapacity." This provision is

26 3nd generally satis-

in accord With prevailing case law
factory except for the final phrase, gquoted above.
It is felt that this language is not sufficiently clear

and should_be modified.

26 See e.g. State v. Warady, 78 N.J.L. 687 (E. & A. 1910);
State v. Marshal, 97 N.J.L. 10 (Sup.Ct. 1922); State v. Goldfarb,
U6 N.J.L. 71 (Sup.Ct. 192I); State v. Jackson & Kisinger, 65
N.J.L. I05 (Sup.Ct. 1900). Further, it appears this section
would overrule holdings such as State v. Aiello, 91 N.J.Super.
457, 462-63 (App.Div. 1966), in which the court held that defen-
dant could not be convicted as an aider and abettor pursuant to
a statute which prohibited the owner of a building from per-
mitting the operation of a lottery, because the defendant did
not himself "own" the building. This result has been criticized
and is probably wrong. See Commentary, p.58.
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‘Subsection (e) relieves persons from accountability
for the conduct of others in certain instances. Subsection
(3) (1) statés that the person who is a "victim" of the

criminal act does not, unless the particular statute so

' states, share the guilt of the actor. This appears to be

true even though the person is a "willing" victim and
céunseled commission of the crime. iThus, the victim of

a blackmail plot who pays over money, even though he "aids"
the commission of the crime, or the girl under age .of
consent in "statutory rape," even though she solicited

the criminal act, or a woman upon whom an illegal abortion
has been performed, are not deemed guilty of the substantive
offense. Basically, this conforms to existing law and is

unobjectionablé. See In Re Vince, 2 N.J. 443, 450 (1949);

State v. Thompson, 56 N.J.Super. 438,-444 (App.Div. 1959),

rev'd on othef grounds 31 N.J. 450 (1960).

The same principle is éxtehded in Subsection
(3) (2) to situations in which the person does not fit
comfortably into the category of a victim. The Model Penal
Code suggests such examples as thesei Should a man accepting>

a prostitute's solicitation be guilty of prostitution?

 should a woman upon whom a miscarriage is produced be

guilty of abortion? Should a bribe-maker be guilty of
bribery? (Model Penal Code comment at 35 (Tent. Draft

No. 1, 1953)). 1In many situations, the scope of criminal

- liability, iftextended in this fashion, might make law

enforcement mare difficult. Particularly as it applies
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to‘bribery, it is submitted that the "victim" should be
guilty of the offense, as provided under existing law.

See State v. Begyn, 34 N.J. 35 (1961). In any event

Subsection a(2) permits the extension of liability to
such persons by provision of‘the particular statute de~
fining the substantive offense. - Hence, it is unobjectionable.

Subsection 3(4) permits an accomplice to |
escape liability for his acts if he satisfies the criteria
for renunciation as defined in Section 2C:5-1(d), prior
to commission of the offense. While not dpposed in principle
to this defense} it is urged that more affirmative action
should be required of a defendant than is demanded
under the propbsed law. A further discussion of this
subject is found in the comments to Section 2C:5-1(d).

Sectioﬁ 2C:2-8 deals with the defense of intoxice—
tion. The general rule adopted is that "intoxication of the
acter is not a defense unless it negatives an element of the 
offense."  This is in accord with existing New Jersey latw.z-7
The Code also follows existing law, albeit using different
terminology, by providing that intoxication may either ex-
culpate or mitigate guilt if the defendant's intoxication
‘prevents his having formed a mental state which is a requiSite
28

element of the offense. But currently, voluntary intoxication

27 See State v. Maik, 60 N.J. 203 (1972); State v. Sinclair,
49 N.J, 525, 544 (1967); State v. Trantino, 44 N.J. 358 (1965).

28 See State v. Maik, supra; State v. White, 27 N.J. 158
(1958); N.J.S.A. 2A:1I3-4. ' -
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may only reduce first degree murder to second which carries

a maximum term of 30 years imprisonment. Undef the Code there
is but one degree of murder, so voluntary intoxiqation would
reduce murder to manslaughter, a second degfee crime for

which an ordinary term of five to eight years may be imposed.

- There is a serious question whether such a lenient sentence

) satiSfies the demands of public security. While conceptually,

as well as for humanitarian reasons, the intoxication provision
is deemed advisable, it is urged that the maximum permissible

sentence for a homicide committed while intoxicated should

' - exceed that currently permitted.

One other aspect of this provision bears mention.
Subsections (d) (1) and (2) provide that non-self induced intoxi-
cation and pathological intoxication are affirmative defenses

which, if proven, exculpate the actor. As noted by the

‘Commentary, instances where these defenses will be raised

are rare and no&reported New Jersey case deals with either.
However, these brovisions areiconsistent with general legal
principles of criminal respohsibility in that both defenses tend

to negate the criminal intent and criminal act necessary to the

_imposition of penal liability. Hence this provisien is un-

exceptionable.,;

Sect{on 2C:2-9 permits the defense of duress
to aﬁy crime except murder, in which case it is available
only to reduce-the degree of the crime to manslaughter.:
This‘Office geéerally agrees with the Code proposal bu£>

Questions the wisdom of permitting the duress defense in

- murder cases to reduce the crime to manslaughter.
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There is no statutory law at present in New Jersey
COncerning duress as a defense to a crimin&l act. Two
New Jersey cases which discussed the issue left open the
question of whether duress is generally a defense. See

State v. Palmieri, 93 N.J.L. 195 (E. & A. 1919), and State

v. Churchill, 105 N.J.L. 123 (E. & A. 1928). However, in

State v. Dissicini, 126 N.J.Super. 565 (App.Div. 1974),

~aff'd o.b. 66 N.J. 411 (1975), the court expressly found .
‘that duress is not a defense to murdef. The court found
that "there is virtual unanimity in the view that duress is
not available as a defense to a charge of that crime." 1Id.
‘at 569. |

| The majority of states do not have statutory
authority governing the defense of duress. However, where
applicaple statutes have been enacted, the common law rule
'thatb"no man can excise himself under the plea of necessity

or compulsion for taking the life of an innocent person"

[Arp v. State, 97 Ala. 5, 12, 12 South. 301, 308 (1893)],
.has generally been incorporated in the statutes, ‘although
 a few enactments recognize extremé compulsion as an excuse
Lin any situatioﬁ. It appears that of nineteen states which
Nhave 'duress' statutes, nine exclude duress as a defense to

any capital crime,29 while three states expressly exclude

29 Arizona Rev.Stat.Ann., Tit. 13-134 (1956); Arkansas Stat.Ann.
§41~117"(I947); Deering's California Penal Code §26(8) (1560);
Colorado Rev.Stat.Ann., Ch. 40-1-I1 (1I963); Idaho Code,

§18-201 (1947); Illinois Stat.Ann., Ch. 38, §7-11 (196l1);
Montana Rev. Code Ann., Tit. 94-201 (1947); Nevada Rev.Stat.
§194.010 (1969); Utah Code Ann., Ch. 76-1-41 (1953). '
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~threat or imminent danger was of a greater injury than that

‘infl;cted. Hawaii Rev.Stat., Tit. 37 §703-5 (1973).

- power, murder falls in a different category. Since the

turn on this threatener rather than take the life of an i

bearjand hence save an innocent life, if faced with the

Texas Stat.Ann. - Penal Code Art. 38 (1965).

the defense in murder cases. Five states make no distinction

between crimes as to the availability of the duress defense.31 i
Wisconsin appears to be the only state which follows the

Proposed Code and allows the defense in a homicide case to

mitigate the offense to manslaughter. Wisconsin Stat,Ann.

§939.46 (1950). Hawaii permits the defense only where the

It‘is‘evident, then, that the great weight of
authority,inrthis country, whether by statuté or case law,
‘does not recqgnize duress as a defense to homicide. The rea-
son appearslto Se that while most crimes committed under
duress involve'¢ontinuing acts, in which the démage may

ordinarily be rectified once the actor is free of the other's

harmbdone is irreparable, "society demands that one coercéd i

innqcent third person." 11 Oklahoma Law Review, 288, 297 i
(1958). Also, it may be that one facing such a dilemma ‘

will be more inclined to resist the pressure brought to |

30 kLouisiana'Rev.Stat. §14-18 (1950); Minnesota Stat.Ann. |
35836?8 (1963); Washington Rev. Code Ann., Tit. 9.01.112.

31 Georgia Code Ann. §26:402 (1953); North Dakota Century i
Ann., Tit. 12-05-04 (I960); Oklahoma Stat.Ann., Ch. 21,
§155, 156; South Dakota Code oF Laws, §22-5-2, 2 (1962); i
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realization that duress will not legally mitigate the
act of murder. Therefore, it is submitted that while the
question is not free from difficulty, duress should continue
to be unavailable as a defense to murder.

While not deciding the general availability of
the duress defense the court in Dissicini did note that
generally the defense is available (with perhaps some
isolated exceptions) to all other crimes. This is essentially
the position of the Proposed Code. This Office agrees
and finds this section satisfactory except as it deals
with murder.32

A most controvefsial provision in this chapter
is the ”gg minimus infraction" rule contained in Section
2C:2-11. This Section gives a court the power to dismiss
a criminal prosecution, without the consent of the prosecutor

if the court finds that the offense was de minimus, i.e.,

insignificant, within the customary license or tolerance not
expressly negated by the victim nor inconsistent with the
law, or where  extraordinary and unanticipated mitigations

for the conduct are present. The Commentary to the Code

suggests that:

32 An alternative treatment of the duress defense is suggested
by the opinion in Dissicini at p.570-71 where the court cites
the jury's finding ©of an intent to kill or an intent to inflict
great bodily harm in support of its holding that the duress
defense was properly excluded. It follows from applying
general principles of liability and justification that one who
. acts under duress does not have the requisite mens rea or,
viewed otherwise, has not committed a voluntary act and hence
cannot be held criminally liable. Thus even without the in-
clusion of an affirmative defense of "duress" in the Code, it
remains available by application of general principles of

.criminal law.

-44-

' It should be made clear that this
section is intended as an additional
area of discretion in the administration
of the criminal law by way of judicial
participation and not as a replacement
for the traditional exercise of discretion
by the prosecutor, the grand jury and the
police. Commentary, p.75.

| Nevertheless, it is felt that this Sectionhwould lend itself/

to the abuses disclaimed by the above quote.

It must be emphasized that this Office fully

agrees with the Code that not all technical violations of

"the.law should be prosecuted. Our position is simply that

the decision whether to prosecute is one which should be
_left}to the prosecutor. As noted in the comments to
Section 2C:l—3(f), under current law, this is solely a
prosecutorial function. While there is no express provision
in Qur law permitting_dismissal on de minimus grounds, it

seems clear that such power is inherent in the office

- of the prosecutor. 1In State v. Winne, supra, the Court

quoted extensively from the decision of the Supreme Court

of Missouri in State ex rel. McKittrick v. Wallach, supra,

as to the nature of the pProsecutor's discretion. The language
of that court goes far to negate the belief that a prosecu-

tor cannot properly refuse to prosecute where "guilt" is

clear. ‘Yet'more explicit language appears later in Winne

where our Supreﬁe Court observed that:

. A county prosecutor within the
orbit of his discretion inevitably
has various choices of action and
even of inaction. This discretion
applies as much to the seeking of in-
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dictments from the grand jury as it
does from prosecuting or recommending

a nolle prosequi after the indictment
. has been found, but he must at all
times act in good faith and exercise
all reasonably and lawful diligence

in every phase of his work. 1Id. at 174.

Recent cases support the viewvthat a prosecutor
may refuse to present a matter to a grand jury even where
‘there exists probable cause to believe that a criminal
offense has been committed. While these decisions concern
a prosecutor's discretion in determining which of several
bcharges should be brought against an offender, by inference,
'they clearly sﬁpport the right of a prosecutor not to
prosecute de minimus violations.33 In short. it appears that
prosecutors presently have the.power to dismiss on grounds
established in this section. It is submitted that no sound
reason exists to transfer this power to the courts.

It should be noted that the courts already have the
capacity to afford lenient treatmenf to those prosecuted
for de minimus violations. They may impose lenient
or probationary sentences, agree to a downgrading of the
offense, or, on tfaditional principles of justification
and culpability, grant an acquittal where the State's proofs

fail to make out an offense. So too, the availability

33 gee State v. Hampton, 61 N.J. 250, 275 (1972); State v.

States, 44 N.J. 285, 292 (1965); See also Kingsley v. Wes
Outdoor Advertising Co., 59 N.J. 182, 189 (1971); State v.
Reed, 34 N.J. 554, 572-73 (1961); State v. Covington, 113
N.J.Super. 229 (App.Div. 1971), aff'd 59 N.J. 536 (1971);
State v. White, 105 N.J.Super. 234 (App.Div. 1969); State v.

Milano, 94 N.J.Super. 337 (App.Div. 1967).

of pre-trial diversionary programs34 and statutory ex-

.. 35 .
. bpungement provisions ameliorates the harshness of a con-~

viction for a minor offense. 1In sum, the existing law

has adequate provisions for dealing with de minimus in-

~ fractions and there appears no valid reason for placing

this~function_primarily on the courts.

Section 2C:2-12 provides for a defense of entrap-

-ment to all offenses except those causing or threatening

bodily injury.36

While the exact thrust of this provision
is not entirely clear it appears to depart from existing

law and is unsatisfactory in certain respects.

34 Llad
See e.g. R. 3:28 and N.J.S.A. 24:21-27.

3

5' _ See N.q.S.A, 2A:164-28 (Expungement of record of
criminal convictions); N.J.S.A. 2A:169-4 (Expungement
of record of disorderly persons convictions); N.J.S.A.
24:21-28 (Expungement of record of drug offenses).

36 iF . :
In pertinent part, this section provides:

. a. A public law enforcement official or person
acting in cooperation with such an official perpetrates
an entrapment if for the purpose of obtaining evidence
of the commission of an offense, he induces or
encourages and, as a direct result, causes another
person to engage in conduct constituting such offense
by either:

MM,(l) making knowingly false representations designed
to induce the belief that such conduct is not prohibited;
or 0 )

' (2) employing methods of persuasion or inducement
which create a substantial risk that such an offense will
be comm}ttgd by persons other than those who are ready

. to commit it ....
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the Supreme Court, in an opin

" of the particular defendant in each individual case:

In Sorrellsvv._United States, 287 U.S. 435 (1932),

ion by Chief Justice Hughes,

adopted what is commonly referred to as the "origin of intent"

or "subjectiVe“ test for entrapment. Under that formulation
the question is whether the accused is an "otherwise inno-
Eent" person who was lured into the commission of the offense

through government instigation. Id. at 448, In other words,

"Is the defendant a strayed lamb or an ensnared wolf?" Tenta-

tive Draft, Model Penal Code No. 9 at p.21 (1959). The

subjective approach focuses on the conduct and propensities
If he
is "otherwise innocent," he may avail himself of the defense;
but if he had the "predisposition" to commit the crime,

or if the "criminal design" originated with him, then --

regardless of the nature and extent of the government's

United States

participation -- there has been no entrapment.

v. Russell, 411 U.S. 423, 439 (1973) (Stewart, J.., dissenting)

‘quoting Sorrells V. United States, supra, 287 U.S. at 451.

The sdbjective theory of the defense of entrapment was reaffirmed

in Sherman v. United States, 356 U.S. 369 (1958), and, more

recently, in United States V. Russell, supra. Also in

Russell, the Supreme Court squarely rejected the "objective"
test which holds that entrapment is established when there
is intolerable government involvement in a criminal enterprise,

or improper police conduct. Since entrapment 1s a non-

constitutional defense, state courts are not bound by the
Supreme Court decisions on the issue. Yet, despite the opportunity
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issue, as it is under the subjective test.

to experiment, most jurisdictions, including New Jersey, have

followed the lead of the federal judiciary and adopted the

subjective test for entrapment. State v. Dolce, 41 N.J. 422,

437-38 (1964); State v. Dennis, 43 N.J. 418, 425 (1964); State

v. Johnson, 90 N.J.Super. 105, 116-17 (App.Div. 1965), aff'd

46 N.J. 289 (1966).

In view of this overwhelming authority favoring

'the subjective test it is difficult to comprehend why

the‘Code elected not to follow prevailing law and chose instead
what the Commentéry calls an "intermediate" position. Under
the proposed fo}mulation the basic test for entrapment is
whether police'Were "employing methods of persuasion or
inducement which create a substantial risk that such an offense
will’be committed by persons other than those who are ready

to commit it .... " 2C:1-12(a)(2). This is in essence the
"objective" test since it focuses on the "methods of persuasion
or inducement“ used by police rather than the defendant's own
predisposition to commit the offense. It is true that on its
face the provision appears also to contain an aspect of the
subjective test;by defininé unacceptable police behavior

in terms of wheiher it causes criminal offenses to be committed
by "persons other than those who are ready to commit it .... "
But:upon closer reading it seems clear that by‘this language
the Code does not put the defendant's own predisposition in

The issue remains

one of police ébnduct and the predisposition-type language

is merely descriptive of the type of conduct which is prohibited.
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Thus this provision would permit one with a olear and uncontested
.predlspos1t10n to commlt an offense and to successfully assert
"the entrapment defense where the conduct of the pollce is such
that it might also have caused one who was notﬁpredlsposed

’to commit the offense. This is a wnolly undesirable result
‘and it is for this reason that the objective test should not

be adopted.

Specifically, the "objective test" is deemed ill-
advised because it permits a defendant who had the requisite
vdcriminal-intent and has committed a criminal act to escape con-
viction because of police misconduct. This result is defensible
~only if one accepte the basic premise that police misconduct
"can be controlled by the suppression of its fruits. Increasingly
both the federal and State Supreme Court have questioned this

premise. Schneckloth v. Bustamonte, 412 U.S. 218 (1973)

(Powell, J.; concurring); State v. Bissaccia, 58 N.J. 586,

588 (1971); Oaks, "Studying the Exclusionary Rule in Search

~ and Seizure," 37 U.Chi.L.Rev. 665 (1970). While one cannot

predict with certainty the course of future United States

Supreme Court decisions, the trend is clearly against the
expansionlof-the exclusionary rule. The proposed Code, however,
would adopt the analogous, albeit more drastic rule, of vitiating
the prosecutlon altogether, under the guise of controlllng

police behavior. It is submitted that no sufficient compensating
gain in the reduction of undesirable police conduct will be
realized to warrant adoption of the Code proposal. The focus

should continue to be subjective; i.e. on the mind of the defendant.
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If he has committed:thednecessary'criminal aet with the requisite
mens Egg, tnat should‘be‘deemed sufficient to complete the

crime. That the pollce may have . done wrong in no way justifies
the crlmlnal act of the defendant so long as the origin of the

crlmlnal,;ntent arose from his mind. The subjective test, under

.;ﬁthe/existing law, takes full cognizance of this fact, and

" therefore should continues

Moreover, it is submitted that the values which

~the objective test seeks to protect are fully vindicated,

albeit not under the entrapment defense, by virtue of the

protection-afforded,defendants under the Due Process Clause of

~ the United States Constitution. Truly egregious police conduct
“has, and will COntinue,vto bar the State from involving judioial

‘aprocesses to obtain a conviction.3’ Thus, in addition to

being of dubious conceptual merit, the "objective" standard

~of the Code does not afford signifioantly greater protection

- to defendant than does the present law. Change for 1ts own

sake should not be a goal of codification. Unless some

purpose is served by.modlfylng ex1st1ng law, it should remain

in force. Herexthe existing law is entirely satisfactory,

protecting the malid interests of both the defendant and

~ the State. 1In view of this, it is submitted that the Code

dproposal on entrapment is 111 concelved and should not be

adopted

37, See Rochin v. California, 342 U.S. 165 (1953); United

- States v. Russell, supra. Cf. State v. Redinger, 64 N.J. 41

(1973).
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3

CHAPTER 3 - GENERAL PRINCIPLES OF JUSTIFICATION

.This Chapter describes the situatiohs in which
a person may use force upon another without being criminally
liable for,hisvconduct. The critical sections of this
Chapter are 2C:3-4, 5, 6 and 7 which deal with self-defense,
defense of others, defense of property and use of force
in law enforcement, respectively. Each provides a detailed
listing of circumstances-describing when, and to what
exteﬁt, force may be used and each is subject to the pro-
visions of Section 2C:3-9 which details the circumstances
under which justification is not available. Little purpose
would be served by a detailed analysis of each subsection.
It is simply not possible to anticipate the infinite variety
of situetions'which could arise under each provision, or
to anticipate all possible omissions or flaws. Only the
course of judicial decisions in actual cases will tell

whether the codification has adequately dealt with this

‘area which has heretofore been within the exclusive domain.

of the common law. .

Initially, it should be noted that in the earlier
drafts of the Code, the general principles of justification
were couched only in terms of the actor's actual belief in the
necessity to use force. There was no requirement that the belief
be reasonable. The latest draft, however, requires that the actor's
belief be reasonable as well as actual. With the addition of this
requirement this chapter is essentially consistent with existing
law and, with the exceptions noted in the following comments,

isvdeemed generally satisfactory.
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‘ use'deadly force when three conditions are satisfied.

Section 2C:3-6(b) (3) (a) permits use of deadly force
if the actor believes that "the person against whom the

force is used is attempting to dispossess him of his

~dwelling cherwise than under a claim of right to its

possession." The Cemmentary gives no further explanation
of this proviSion. It is submitted thatvunder these
conditions there appears no threat to life or safety

such as would warrant the use of deadly force. To the
contrary, the aggrieved party eppears to have an ample

remedy through the normal legal process. It is urged

“that this provision cannot be reconciled with the general

policy‘against‘use of deadly force and should be deleted.
' ‘Section 2C:3-7 also changes existing law on
use of deadly force in law enforcement. The Code eliminates

the line between felonies and misdemeanors for purposes

of determining when deadly force is permitted to appre-

hend a fleeing“offender. Rather, it permits an officer to
38

The third condition limits use of deadly force to apprehension

of persons whom the officer believes has committedror

38

The conditions are:

-. (@) the person effecting the arrest is authorized
to act as a peace officer or has been summoned by
and 'is assisting a person whom he believes to be
authorized to act as a peace officer; and

(b) the actor believes that the force employed creates
no substantial risk of injury to innocent persons; and

(c) the actor believes that the crime for which the
~arrest was made was homicide, kidnapping, rape, sodomy,
arson, robbery, burglary of an occupied structure,
or an attempt to commit one of these crimes.
2C:3~-7(b) (2) .. '

~53-




. attempted any of seven enumerated crimes. The simplicity and ' It is felt that the Code properly declines to
ease of appli;ation is welcomed. The existing law is unsatis- | . ~follow the ratherbharsh rule of the common law which would
factory in thét many offenses technically denominated o " justify the killing of persons arrested for relatively
"felonies" appeared insufficiently serious -- at least . o trivial crimes should they attempt to escape custody. On
in terms of their potential for physical harm to the ' the other hand the Code fails to make any distinction between
public -- to warrant the use of deadly force to affect | . one who flees.prior to arrest and one who is already in custody
the arrest of the perpetrator. So too, it places on “ : and then seeks to escape. The latter appears to be more
police the burden of determining which particular offenses | ; | aggravated condﬁct, warranting the use of greater force,
are felonies and which are lesser offenses. Thig Section R ) 'since it involves not only the natural desire to avoid
provides a more rational classification of offenses and 'h apprehension in the first instance, but indicates a con-
clearly puts police on notice as to when deadly force | |  tinuing unwillihgness to allow the criminal process to run
can be used. As with any such listing of offenses, | : its course. Fufther, the present foimulation takes no account

~however, the question arises whether additional crimes , | of the manner in which an arrestee flees, or other facts which H

should be included. Thus it might be well to consider police may know about him which might warrant more severe ' H

whether serious physical assaults falling short of attempted ' | measures . to keep him in custody. f

murde ious 1 e An iolations would . o :
r, serious larceny offenses or weapons violati Of the numerous state statutes which define

also warrant the use of deadly force. ' 7 the right to use deadly force to prevent an escape, the b
Paragraph c of this Section is subject to " 'New York Penal Law §35.30 appears to have achieved the Eﬂ

e e | I
criticism on grounds that it limits the amount of force best balance. The New York Code provides that an officer iﬁ
| |

which may be used to prevent the escape of a person in ' may use deadly .force:

custody after arrest (but prior to the confinement in prison) to effect an arrest or to prevent the

escape from custody of a person whom b
he reasonably believes (i) has committed : f
or attempted to commit a felony invol- ‘
ving the use or threatened use of deadly
physical force, or (ii) is attempting

to escape by the use of a deadly weapon, |

to that amount of force which could be used to effectuate
the arrest in the first instance. The prevailing rule

at common law seems to be that a person lawfully arrested

or confined may be killed if that is necessary to prevent : . 1

39 '

. : s , : | - : (Cont'd) B
‘his escape, and no distinction is drawn between a felon © (12th ed. §534), which states the rule as applicable only L
39 ’ o | to a felon. See generally, Perkins, "The Law of Arrest," |

and any other offender. , | 25 Iowa L.Rev. 201 at 285 to 288 (1940); See also Note, 34 Eﬂ
| ' i

"N.Car.L.Rev. 122 (1955).

39 See 2 Bishop on Criminal Law (9th ed.), §§647 and 650; i
4 Blackstone Comm. (7th ed.) 180. But see I Wharton's Criminal Law
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or (iii) otherwise indicates that he is
likely to endanger.humap %1fe or to in-
flict serious physical injury unless
apprehended without delay; ...

gimilar provisions appear in other codes; See e.g.

—

‘california, West's Ann.Pen. Code §196(3) and Minnesota,
'_'vghg;é. §609.065.

| Section ii and iii of the New York Code have no
perallel in the proposed New Jersey Code. It is felt that
- they state significant factors which should properly be con-
eidered in determining whether a greater harm will result in
permitting one who is arrested to go free, or permitting the
of deadly force to apprehend him. Cerﬁainly one who uses
a'pistol to make good hie escape has amply demonstrated that
he is a sufficient danger to the public to warrant use of
deadly foree to apprehend him. So too one who has committed
a crime which is not included among the seven crimes which

warrant use of deadly force (See 2C:3-7(b) (2) (c)) might have

~a past record of violent anti-social behavior of which police

are aware and which creates a serious public danger. Under

use

the present formulation police could not look to this information

in determining what degree of force to use in apprehending the

individual; they would be limited to the force permitted only

to arrest for the latest offense. While there is a strong

reluctance to extend the use of deadly force, the countervailing

considerations of public safety appear to warrant its use

under the circumstances here outlined. Hence, it is submitted

that the Code should be modified to take account of such factors

as are contained in the New York Code.
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Section 2C:349(b) provides that when the actor
is reckless or negligent in believing there is a need to
use force against another, he may still avail himself of
the justification provisions to reduce the grade of the
offense to one for which recklessness or negligence suffices
to establish culpability. This provision is not consistent
with the general requirement of this chapter that the actor
behave reasonably. It provides a windfall for one who
fails to conform his conduct to prescribed standards and
has a negative effect on deterring the illegal use of

force. Hence it should not be adopted.
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CHAPTER 4 - RESPONSIBILITY

In this chapter the Proposed Bill attempts to
'éomprehensivély deal with those situations in which it is
considered that an accuséd'cannot fairly be held criminally
" responsible for his actions. In doing so, it excuses mentally
incompetent defendants from trial and, while abolishing insanity
as a spécific, separate defense, nevertheless provides for a
post-trial procedure to determine the mental condition of
those convicted by‘a jury of the charged offense, as well as
the post-trial disposition of those individuals found to be
mentally ill at the time of the offense. Section 2C:4-11
provides for exclusiVe jurisdiction overvjuveniles under 16
years old in the Juvenile and Domestic Relations Court, and
creates a system' of concurrent criminal and juvenile jurisdiction
for those offenders who are either 16 or 17 years olde,40 Thus,
the Proposed Bill collects in a single chapter all of the
provisions which would prevent the imposition.of criminal
liability not because of the defendant's actions, but because
of the type of person he is. |

| Under the Proposed Bill, substantial changes are made
in both the trial and sentencing procedures of defendants
heretofore considered insane. At the trial, the defense of

insanity is abolished. No defendant, otherwise guilty, would

40 Section 2C:4-11 codifies our present law in this area,
and needs no further comment by this Office. See N.J.S.A. 2A:4-14

et seq.; Johnson v. State, 18 N.J. 422 (1955); State v. Monahan,
15 N.J. 104 (1954). '
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bevekcusedvnf‘criminal liability becausé he did'nqt know

right from wrong. Rather, the chief issue for trial is whether
he is guilty at all, i.e., has tne State proven beyond a
reasonable doubt all elements of the offense, including that
the accused possesséd the reqnisite mental state at the time

of the commission of the crime. The jury, then, must be

’instructed to compare defendant's state of mind, regardless
of its origin, against the mental element required to convict.

‘In order to fully consider whether he possessed the reqnisite

" : . /
mental element at the time of the offense, psychiatric testimony

as to his capacity or lack thereof to form the requisite state

of mind must bé admissible as circumstantial evidence of the

presence or absence of mens rea. The application of this

evidéntiary rule (Section 2C:4-2a) establishes the constitu-
tionélity of the abolition of the defense of insanity, because

the accused‘is given a full opportunity to establish his

mental disability as an excusing condition for otherwise

anti-social conduct; in fact, the State is required to disprove

‘this "defense" beyond a reasonable doubt. This provision_of

‘the Proposed Bill, in effect, adopts the previous recommendation

this Office; moreover, since it codifies doctrines well

”esﬁablished in our case law, it should be enacted as written.

See State v. Sikora, 44 N.J. 453 (1965); State v. DiPaulo,

34 N.J. 279, 294-295 (1961).
Specific provisions of the Proposed Bill deal ex-

pressly with the commitment of an individual who has been
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convicted of the offense'charged agsinst him. Section 2C:4-8,
Following such conviction, the court may order a psychiatric
examination of the defendant. If the court determines that
-the defendant, at the time of the offense, suffered from a
mental disease or defect substantially impairing his capacity
to appreciate the wrongfulness of. his conduct or to conform
his conduct to the requirements of the law, it shaii not
impose sentence. Rather, the court shall either unconditionally
release the defendant, conditionally release him under appropriate
supervision, or commit him for an indeterminate term to an
appropriate institution. Hewever, the institutional term in
the latter instance shall not exceed the maximum term of
imprisonment which the law provides for the offense.

This Office is in substantial agreement with the
above provision. While the court may order a psychiatric
examination of the defendant, such an examination cannot
entail institutiénalization absent a finding of dangerousness.
ane having determined that the defendant suffered from a
mental disease or defect, the Biilvprovides for release or

commitment consistent with the principles enunciated in State

v. Krol, 68 N.J. 236 (1975) and State v. Carter, 64 N.J.

382 (1974). With respect to the maximum period of commit-

‘ment, the maximum terms provided for by law are so long now

that it is unlikely that a defendant would still be dangerous
upon release; if he were, civil commitment procedures would be
available. However, the State recommends a provision providing
that if the defendant is to be released following the maximum
period of commitment, the State and court be given 90 days netice
in order to determine whether civil commitment proceedings should

be instituted.

However, this Office disagrees with the new standard

for determining criminal responsibility which abandons the
traditional M'Naghton rule. 1In addition to revising the
language to accord with modern usage, the Bill's standard

broadens the cognitive test of M'Naghton and adopts a

e‘volitional capacity test as well. The term "defect" is

added to "mental disease" in order to ensure that congenital
and traumatic conditionsvas well as disease are included.
While‘this Office does not object to the inclusion of the
term "defect ," it\submits that the treatment of traumatic and
congenital conditions will be similar under either tne

Proposed Bill or our present M'Naghton rule. The chief

distinction between the Bill and the present law lies with
“the adoption ofie volitional standard in addition to the

‘cqgnitive one embodied in the present law: not only will an

accused who cannot comprehend the nature of his actions or
morality be exculpated, but also will he who, although knowing

an act is wrong, commits it because he cannot control himself.

" OQur Supreme. Court has rejected the use of any jury charge

phrased in»terﬁ; of "irresistible impulse" because no foundation

'in scientific fact has established that it will serve the

basic end of jurisprudence, i.e., the protectionrof society

from grievous anti-social acts. State v. Lucas, 30 N.J. 37,

72 (1959). This Office adheres to this reasoning, and submits

‘that to exculpate individuals who commit serious anti-social

acts knowing their wrongfulness would be to abandon social

sanctions on those people who require them most.

-61" <




In the event that the Legislature chooses to
enact the volitional capacity test,‘this Office believes
that it is essential that a "caveat paragraph" also be
enacted.41 Its purpose is to preclude the habitual criminal
who has no other significant symptom of mental illness.
In practice, this section has served to exclude mere per-
sonality disorders, such as psychopathy, from being considered
mental illness sufficient in seriousness to require the

submission of the issue to the court. Our Supreme Court in

~State v. Sikora, supra, held that personality disorders were

not "diseases of the mind" under the M'Naghton rule. Thus,
by enacting the caveat paragraph, the LegislatureYWOuld clearly
express an intention that such individuals should not be held
blameless merelylbeCause they "cannot help but follow a life
of crime," and would limit the volitional capacity test to
reasonable cases.

The Proposed Bill also“provides for the releaser
of those individuals committed by reason of disease or defect.
Section 2C:4-9. The provision is generally satisfactory since

it is consistent with the holding in State v. Krol, supra,

concerning modification of institutionalization orders.

The Proposed Bill provides for a psychiatric examina-

tion of a defendant whenever there is reason to doubt his fitness

41 This caveat provisionfwould provide that, "as used

in this Chapter, the terms 'mental disease or defect' do not
include abnormality manifested only by repeated criminal

or other repeated wrongful conduct.”
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to proceed. Section 2C:4-5. As‘suoh, it reflects the
procedure presently contained in N.J.S.A. 2A:163-2. If
necessary, the court may order him committed to a suitable~

institution for purpose of the examination for a period not

to exceed 30 days. However, the authority vested in the
court to commlt the defendant for observation, absent a

finding of dangerousness, would appear to be constltutlonally

‘Jefective. See Greenwood v. United States, 350 U.S. 366 (1956),

requiring a finding of dangerousness before an individual
could be comﬁitted after being found incompetent to stand
trial. Although commitment under the Proposed Blll applies
prior to a determlnatlon of 1ncompetency, the constitutional
safeguard,requiring a finding of dangerousness would appear
to apply in thiszsituation as well. Consequentlyf this
Office cannot reoommend the 30-day commitment provision absent
a finding‘of dangerousness. | |

| | The Proposed Bill establishes the framework within
which the issue of a defendant's competency to stand trial
is determined. Section 2C:4-6. If the court determines
that the defendant lacks the capacity to proceed to trial,

the proceeding is suspended and the dangerousness of the

~ defendant must.be determlned; if not found to be dangerous

he shall be released; if found to’be dangerous he shall be
.piaced in an appropriate institution. However, any institu-
tionalization can only be for that period of time necessary

to determlne whether it is substantlally probable that the

: defendant could regain his competence in the foreseeable
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future. If he has not regained his competence within 12 months,

the court shall dismiss the charges and either release him

or commit him to an appropriate 1nst1tut10n pursuant to

civil commltment provisions.

This Office is in substantial agreement with the
above provisions. As previously noted, despite having found
a defendant incapable of standing ttial, the court cannot in-
stitutionalize such a person absent a finding of dangerousness.

Moreover, Jackson v. Indiana, 406 U.S. 715, 733 (1972),

indicates that due process may/be violated by indefinitely

retaining pending criminal charges against an incompetent;

in fact, several courts have specifically found a violation

of both due process and the right to a speedy trial caused

- by a delay in trial occa51oned by an accused's incapacity.

See e. e.g., Unlted States exX rel. Little v. Toomey, 477 F. 2d

767 (7 Cir. 1973), cert. den. 414 U.S. 846 (1973); United

States v. Jackson, 306 F.Supp. 4 (N.D. Cal. 1969). While the’

particular facts of each case would determine whether an

accused's constltutlonal rights were v1olated when pending

criminal complalnts became stale because of 1ncompetence, the

v

Blll S provision establishing a maximum commitment period of
12 months after which pending charges must be dismissed would

prevent any possible constitutional vioiation} Nevertheless,

‘this Office recommends that, rather than expressly defihing

a time period, the facts. of each particular case govern the

length of institutionalization, while indicating to trial ccurts
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that they should be ever sensitive to prejudicevaccruing
to an accused by the delay in trying the charge against
him. 1In any event, the central issue to be determined

during the defendant's commitment is whether he will regain

competence in the foreseeable future; if there is not

a substantial probability of attaining competence, con-

tinued commitment would violate the principle enunciated

~ in Jackson.

If the court determines that the defendant has not

- regained his competence, it may either institute civil commit-

ment proceedings or release him, dependent upon a finding

~of the defendant's dangerousness. If it is not substantially

probable that the defendant will regain his competence in
the foreseeable future, the court may dismiss the charge and

either discharge him or institutionalize him pursuant to

civil commitment provisions.
This Office is in substantial agreement with this
~pfovision of the Proposed Bill as remedying a serious defect

presently embodied in N.J.S.A. 2A:163-2 and case law. At

present, when a court determines that a defendant will not

regain his competence in the future, the court hears and

determines the issue of sanity at the time of the offense,
‘despite the defendant's inability to assist in his defense due

Aponte v. State, 29 N.J. 278

to continued incompetence.

(1959) ; Farmer v. State, 42 N.J. 579 (1964). The Proposed

( o .
Bill changes this, requiring a dismissal of charges and a civil

commitment of the defendant if appropriate due to a finding of
dangerdusness;‘ As such, it serves to prevent any possible con-
stitutional objection to a defendant's commitment.
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- Section 2C:4-10 embodies the view that expert

knowledge of the mental condition of an 1ndiv1dual acquired

through court-ordered examination or treatment should be

- fully avallable in evidence in any proceeding where his

mental condition may properly be in issue. Accordingly,

, to‘Safeguard the individual's rights and to effectuate the

feeling of confidence essentialifor effective psychiatric

diagnosis and treatment, the provision prevents a defendant's

statements made for this purpose from being placed into evi-

dence on any other issue. This Office substantially agrees

with the substance of the provision, which reflects current

case law on the subject, State v. Whitlow, 45 N.J. 3, 15-17

(1965); State v. Lucas, supra, See also State v. Obstein,

52 N.J. 516 (1968). However, a question exists over whether
a defendant's statement should and could be utilized for

impeachment purposes against the defendant.
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CHAPTER 5 - INCHOATE CRIMES

Section 2C:5- l COdlfleS the law of criminal attempt.
Currently the definitlon of this crime is found exc1u51vely

in the case law:

An attempt to commit a crime is
an act done with intent to commit it
beyond mere preparation but falling
short of its actual commission.

The overt act or acts must be
such as will apparently result, in the
usual and natural course of events, if
not hindered by extraneous causes, in
the commission ‘of the crime itself.

**%*  State v. O'Leary, 31 N J. Super.
411, 417 (App.Div. 1954).

In place of this "probable desistance" test, the
Code lists three circﬁmstances.which cOnstitute a criminal

attempt. The most 51gn1ficant prov1Sion is paragraph (a) (3)
43

"which adopts the "substantial step" test.

The problem under the existing law has been

" the question of when preparation ceases and commission

of the attempt begins. In the Code the basic question becomes

whether a particular act is "a substantial step" in the course

' of conduct which the defendant plans to culminate in the

- 42 See also State v. Schwartzbach, 84 N.J.L. 268 (E. & A. 1913);

State v. Welek, I0 N.J. 355 (1052); State V. Moretti, 52 N.J. 182

11968); State v. Thyfault, 121 N.J.Super. 487 (App.Div. 1972).

43 ; | Purposely does or omits to do any-
thing which under the circumstances as

,,,,,

to: be, is an act or omission constituting

- a substantial step in the course of con-
duct planned to culminate in his commis-
-sion of the crime. :
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commission of the crime. 2C:5-1(a)(3). Thus, while the

terminology has changed, it does not make the inquiry easier;

~courts must still make essentially the same determination

based on the facts of each case.

While conceptually, this new test is deemed satis-
factory, there is a serious deficiency in the manner in which
this provision is drafted. 1In its present form 2C:5-1(1),
in its entirety, provides:

b. Conduct which may be held sub-

stantial step under subsection a. (3).

Conduct shall not be held to constitute

a substantial step under subsection

a. (3) of this section unless it is

strongly corroborative .of the actor's
criminal purpose.

No other guideline is provided as to the type 6f conduct
in gquestion.

However, the prior draft of this provision was far
more comprehensive and clearly preferable to the present version.
In addition to the above quoted prcviSion, the prior draft
listed seven categories of conduct which, as a matter of law,
-were deemed sufficient to withstand a métion for judgment of

acquittal.44

’

44
The prior draft provided as follows:

b. Conduct Which May Be Held Substantial
Step Under Subsection a(3). Conduct shall not
be held to constitute a substantial step under
subsection a(3) of this section unless it is
strongly corroborative of the actor's criminal
purpose. -Without negativing the sufficiency
of other conduct, the following, if strongly
corroborative of the actor's criminal purpocse,
shall not be held insufficient as a matter

of law:
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This listing had the salutory effect of providing |

concrete examples of the type of conduct intended to fall

within the purview of the statute. The provision as it present-
ly exists contains only highly abstract language which provides

little meaningful guidance.

44 (Cont'd)

(1) lying in wait, searching{for or
following the contemplated victim of the
crime;

_ (2). enticing or seeking to entice the
contemplated victim of the crime to go to
" the place contemplated for its commission;

< (3) reconnoitering the place con-
templated for the commission of the crime;

(4) unlawful entry of a structure,
vehicle or enclosure in which it is con-
-templated that the crime will be committed;

(5) possession of materials to be em-
ployed in the commission of the crime, which
are specially designed for such unlawful
use or which can serve no lawful purpose
of the actor under the circumstances;

(6) possession, collection or fabri-
cation of materials to be employed in the
commission of the crime, at or near the
place contemplated for its commission,
where such possession, collection or fabri-
cation serves no lawful purpose of the
actor under the circumstances;

(7) soliciting an agent, whether or
not innocent, to engage in specific con-
duct which would constitute an element of
the crime or an attempt to commit such
crime or which would establish his com-
plicity in its commission or attempted
commission.
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. Also, the deieted portion of the statute makes it
clear that the attempt statute co;ers certain highly dangerous
conduct which, on general principles of the law of attempt,
might be held insufficient to constitute the crime.45

Finally, the attempt provision follcws existing

law in our State by rejecting the defense of impossibility,

whetﬁer factual or legal. See State v. Moretti, supra. Again

it is felt that this is the proper result since the fortuitous
circumstance that the consequence sought could actually not.
occur in no wa§ detracts from the culpability of the defendanﬁ.
In sum, the Code's treatment of the law of attempt is generally
satisfactory except insofar as it deletes the listing of the

seven items contained in the earlier draft.

»»Howeve;, the:;enunciatioh provision, 2C:5-1(d),
bears further comment.4§l Initially it should be noted
that some have questioned the advisability of such a provision

altogether on grounds that, "[klnowledge that criminal

‘endeavors can be undone with impunity may encourage pre-

liminary steps that would not be undertaken if liability

7 inevitably attached to every abortive criminal undertaking
"that proceeded beyond preparation." Commentary at p.125.

’Andvccnceptually there is some question whether remorse

on the part of the defendant after he has taken sﬁfficient

46

45 For example the Commentary states that this provision

would overrule cases such as People v. RizzoO, 246 N.Y. 334,

158 N.E. 888 (Ct. App. 1927).  In that case defendant and his
confederates, all armed, were driving through the streets of
an area of New York searching for one Rao, a payroll clerk,
whom they planned to rob of about $1200. They were not able
to find their victim and their suspicious activities attracted
the police who apprehended them after a period of surveillance.
The Court of Appeals reversed the conviction of attempted rob-

bery on grounds that the defendants' acts constituted mere
preparation. :

It seems clear that such conduct should be punished as
an attempt. The defendants' criminal intent was plain and
they had taken all steps within their power to commit the
crime. The Code quite properly holds this to be an attempt.

See 2C:5-1(b) (1).

-70-

" This Section provides:

. When the actor's conduct would otherwise con-
”StltuFe an attempt under subsection a(2) or (3)
of‘thls section, it is an affirmative defense
which he must prove. by a preponderance of the evi-
dence that he abandoned his effort to commit the
crime or otherwise prevented its commission,
under circumstances manifesting a complete and
voluntary renunciation of his criminal purpose
The establishment of such defense does not, )
howevcr, affect the liability of an accomplice
~who did not join in such abandonment or prevention.

%ngFhln the meaning of this Chapter, renunciation
.of crlmlnal purpose is not voluntary if it is
motivated, in whole or in part, by circumstances
:notﬁpresent or apparent at the inception of the ’
‘actor'c course-of conduct, which increase the
probablllty of detection or apprehension or which
make more difficult the accomplishment of the criminal
purpose. Renunciation is not complete if it is moti-
‘vatcd by a decision to postpone the criminal conduct
uncl} a more advantageous time or to transfer the '
cr1m+na} effort to another but similar objective
or yictim. Renunciation is also not complete if
mere abandonment is insufficient to accomplish
avoidance of the offense in which case the defen-
- dant must have taken further and affirmative steps
. that prevented the commission thereof.
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steps to-pomplete a criminal attempt, should excuse the
,crime. With completed substantive crimes it does not. But
‘on the other hand with inchoate crimes such as attempt

the actual injury, i.e. the crime attempted, has not yet
occurred, so there is a basis for distinguishing them.

Also, the general common law rule is that neither voluntary
nor involuntary abandonment is a defense.47 The analagous
doctrine of withdrawél in the law of conspiracy, is likewise

rejected as a defense to that crime.48 See Abbate v. United

States, 247 F.2d 410, 413 (5 Cir. 1947), aff'd 359 U.S. 187
(1959). Further, in the}related area of aiding and abetting,
New Jersey cases reject the defense of termination of complicity
(i.e. renunciation) and require the defendant to cease to act
’in>¢omplicity as soon as he has knowledge of the criminal
character of the conduct of the persons who he is accompanying.

State v. DeFalco, 8 N.J.Super. 295, 299 (App.Div. 1950) . Thus

47 See I Wharton's Criminal Law §226 (12th ed. 1932); Perkins
‘on Criminal Law 510 (1957). But see People v. Von Hecht, I33
Cal.App.2d 25, 283 P.2d 764 (1955); Weaver v. State, 112 Ga.

550, 42 S.E. 745 (1902; and Le Barron V. State, 32 Wis. 294,

145 E;ﬂ;?§f79 (1966) . -

48 It may, however, have other consequences as to the with-
drawing conspirator, such as starting the running of the statute
of limitations as to his participation in the conspiracy (Hyde

v. United States, 222 U.S. 347, 396 (1912)); preventing attribution

To him of those substantive crimes committed after his withdrawal
" (Glazerman v. United States, 421 F.2d 547 (10 Cir. 1970) , cert.
den. 398 U.S. 928 (1970)); and preventing admission into evidence
against him the declarations of other conspirators made after

his withdrawal (United States V. Keenan, 267 E.Zg 118, 126 (7 Cir.
1959); United States V. Augeci, 310 E.Zg 817, 839 (2 Cir. 1962)).
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1n_permitting this defense the Code departs radically from

~ existing law.

Nevertheless, this Office is not opposed in principle to
the defense of renunciation. Imposition of a criminal sanction
on one who voluntarily abandons his criminal efforts probably
serves no‘usgful'purpose. Also, it might be argued that thé
#hreat of punishment even after abandonment would tend to
discourage one from desisting in the crime. Stated otherwise,

vlf he is to be punished anyway, a defendant will have less

}ncentlve to stop short of consummating the offense. Furthermore,

since the completed crime in fact did not occur, the public's

blnterest»in retribution is slight. Thus, on balance, it is

felt the defense of renunciation serves a useful purpose and

should be included in the Code.
Section 2C:5-2 codifies the law of conspiracy and

makes several noteworthy changes in the existing law.49 The

49 '
Under existing law conspi
, _ piracy may be prosecuted ei
g gogmon law or statutory offense. See N.J.S.A. 2A:85-§12ﬁgr 2°
pﬁbiiéAﬁ'ggfgg—l’ respectively. Also conspiracies -directed at
bidding may pe prosecuted under N.J.S.A. 2A:98-3 and 4 and
nargotlcs conspiracies under N.J.S.A. 24:21-24. The Cod
deflnes conspiracy as follows: ‘ ) ©

."A person is guilty of cohs i i

| piracy with another
person or persons to commit a crime if with the
ﬁ:fpose of promoting or facilitating its commission

(1) Agrees with such other

person or persons
that they or one or more of them will engagg in
.condgcﬁ Whlcp constitutes such crime or an attempt
or solicitation to commit such crime; or |

(2) Agrees to aid such other peréon,or perséhs

in the planning gr commission of such crime or of an
attempt or solicitation to commit such crime.
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most serious shortcomihg in the Code's treatment of this area

is the requirement that the conspiratorial objective must

be a crime. Preséntly, the law in our State holds that:

It is not requisite, in order to
constitute a conspiracy at common law,
that the acts agreed to be done be such
as would be criminal if done; it is enough
if the acts agreed to be done, although not
criminal, be wrongful, i.e., amount to
a civil wrong. *** The gist of the
offense of conspiracy lies, not in doing
the act, nor effecting the purpose for
which the conspiracy is formed, nor in
attempting to do them, nor in inciting
others to do them, but in the forming of
the scheme or agreement between the
parties. The offense depends on the un-
lawful agreement and not on the acts which
follow it .... State v. Carbone, 10 N.J.
329, 337 (1952). T

This is in accordance with the overwhelming weight of authority

50 It is submitted that this rule should

throughout the country.
be continued and that its modification by the Code is not in
/ .

the public interest. By eliminating criminal sanctions against

conspiracies having as their object a broad variety of civil.

wrongs such as business torts, tortious interference with
contract, price fixing, consumer frauds, certain offenses
against the public health and welfare, malicious prosecution,

perversion of the voting laws, etc., may be criminally punished.5l

50 See Mddel Penal Code, Tent. Draft No. 10 (1960); App. B to
§5.03 at 162-167, for a complete table of conspiracy statutes.

51 See e.g. N.J.S.A. 2A:98-1; State v. Western Union Telegraph

Co., 13 N.J.Super. 172 (Cty.Ct. 195I), aff'd I2 N.J. 468 (1953),
appeal dismissed 346 U.S. 869 (1954); State v. O"Brien, 136 N.J.L.
118 (Sup.Ct. 1947); State v. Ellenstein, 121 N.J.L. 304 (E. & A,
1938); State v. ContInental Purchasing Co., 110 N.J.L. 257 (Sup.Ct.
1938), aff'd 12T N.J.L. 76 (E. & A. 1938); State v. Bienstock,

78 N.J.L. 256 (Sup.Ct. 1909); State v. Loog, I3 N.J.Misc. 536
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Under the code provisions, however, none of these objectives would
be sufficient to render a conspiracy criminal.
Furthermore, under the Code, conspiracies formed for

the commission of disorderly persons offenses would not be

‘criminal. Since numerous offenses which are now crimes are

down-graded to disorderly persons offenses in the Code, this
would further serve to emasculate the law of conspiracy.
For'éxample, certain false swearing, usury, and larceny
offénses would}be disorderly persons offenses under the Code.
See 2C:20-2(6) (3); 2C:28-3; 2C:21-19. Conspiracy to commit
any of these offenses would no longér be a crime. It is
éubmitted that the underlying rationale of the law of con-
spiracy -- i.e. recognition of the greater danger to society
from unlawful group activity -- militates against adoptisn

of the Code prqposal. So long as a group engages in unlawful

conduct of any sort, whether the conduct is civilly or

criminally wrong, there is a danger to society beyond that

- which arises from the conduct of a single individual. The

‘offense of conépiracy as bresently formulated in the 'Code

fails to take acocunt of this fact and should be modified.

>1 v (Cont'd) _ _
(Sup.Ct. 1935), aff'd 117 N.J.L. 442 (E. & A. .1936); State v.
Hickling, 41 N.J.L. 208 (Sup.Ct. 1879); Patterson v. State, 62
N.J.L. 82 (Sup.Ct. 1898); State v. Minch, 10 N.J.Misc. 881

- {Sup.Ct. 1932); Board of Education Borough of Union Beach v.

New Jersey Education Association, 53 N.J. 209 (1965); State v.
Naglee, 44 N.J. 209 (1965), rev'd on other grounds 385 U.S. 493
(1966); State v. Nugent, 77 N.J.L. 84 (Sup.Ct. 1909).
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In Section’2C?554(b), the Code has attempted to
alleviate the widely disparate sentencing provisions for inchoate
crimes. VThatvsection provides that the court may impose a
sentence for a crime or offense of a lower grade or degree,
or in extreme cases, it may dismiss the entire prosecution.

A similar proviSion with general applicability (2C:43—11)

has been deleted from the Code upon the recommentation of this
Office. It is strongly urged that Section 2C:5-4(b) likewise

be deleted from the Code. As this section applies to conspiracy,
it is especially offensive since it would allow one who has
engaged in a conspiracy to escape the consequences of that

crime if it is later found that the conspiracy was inherently
unlikely to resul£ or culminate in the commission of a crime,

or fhat a particular defendant was'peripherally related

to the main unlawful enterprise. See also, Comment on

De Minimus Infractions, 2C:2-11. These "mitigating" factors

do not serve the purpose of deterrence and are not in the
public interest. Rather the degree of culpability of a

given individual is a factor which traditionally has, and

" will continue to be, considered by the court in sentencing

a defendant fdr the particular crime he has committed.
Rationally it does not serve to work on expurgation of

the crime altogether or tokleSSen its degree. Thué, it

is submitted that the mitigation provision, as it presently

exists, should be deleted.
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'SUBTITLE II - DEFINITION OF SPECIFIC OFFENSES

CHAPTER 11 - HOMICIDE

The'proéosed Céde alters both the structure and
substance of current homicide laws. At present, homicide
constitutes either first or second degree murder or manslaughter.
Murder is defined as an unlawful homicide distinguished

by an element of "malice." State v. Brown, 22 N.J. 405 (1950).

Pursuant to N.J.S.A. 2A:113-2, first degree murder encompasses
four situations:

(l) Murder by means of poison,
lying in wait, or willful, de-
liberate, and premeditated killing.

(2) Murder committed while per-
_petrating the crime of arson,
burglary, kidnapping, rape, robbery
or sodomy. ’

(3) Murder committed while resisting

arrest or effecting or assisting an

escape.

(4) Murder of a law enforcement

officer acting in the execution of

his duties, or a person assisting

such officer.
The penalty for first degree'murder is life imprisonment.
N.J.S.A. 2A:113-4, (At the time of this writing, capital

punishment is not a viable sentencing alternative in New

Jersey. See State v. Funicello, 60 N.J. 60 (1972)).

——

Secoﬁq‘degree murder is a rather amorphous concept,
cbhsisting of those murders which do not rise to the level
of a first deéﬁee.offenSe. N.J.S.A. 2A:113-2. The punishment
for this crime is incarceration for no more than 30 years.
N.J.S.A. 2A:113-4. Manslaughter, which is not defined by the

existing statute, has been characterized as "the unlawful

killing of another without malice, either express or implied,
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“which may be either voluntary, upon a sudden heat of passion, or

involuntary, but in the commission of some unlawful act."

State v. Brbwn, supra, at 411. Manslaughter is punishable

by a fine not to exceed $1,000, or by imprisonment for not
more than ten years, or both. N.J.S.A. 2A:113-5.

The Code divides criminal homicide into three separate
offenses: murder, manslaughter, and negligent homicide. 2C:11-2(b).
Mufder, a crime of the first degree, encompasses any homicide
committed "purposely," "knowingly," or during the commission
of certain enumerated felonies. 2C:11-3(a) (1), (2), (3). This
offeﬁse encompasses both first and secbnd degree murder under present
law. A person convicted of murder may be sentencedfeither to |
a term of 30 years, of which 15 years must be served before
parole may be granted, or to a maximum term of 30 years.

The Code replaées the terms of art traditionally used-
by our courts in describing the requisite mental condition
of the defendant. First degree murder is now defined in terms

of "willful, deliberate and premeditated" conduct. State

v. Washington, 60 N.J. 170 (1972). Although the Code implies

that conceptually the terms "purpose" and "knowledge" were
intended to comply with the definition of first and second degree
murder, it is apparent that they are not synonymous with the
traditional concepts. The description of a mental state is not
an easy task. It may be questioned whether terms of art,
which have been carefully refined by the judiciary, should be

replaced with standards heretofore alien to the law of homicide.

The same rationale applies to the term "malice,“'which has also
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been eliminated from the Code.
The traditional concept of felony-murder in New Jersey
has also been altered. Although it retainé provisions similar to
present laws,the offense has been diluted by the inclusion of
an affirmative defense allowing the defendant to prove that
he did not cause the death, was not armed with a deadly weapon,
did not have reasonable grdund to believe that any other participant
was so armed, and had no reasonable ground to believe that
any bthef participant intended to engage in conduct likely
to result in death or serious injury. 2C:11-3(a) (3) (a), (b),
(c),(d).

The availability of this affirmative defense

is inconsistent with the accepted doctrine that an aider and

abettor is guilty as a principal. Furthermore, the restrictive
aspect of the proposed felony-murder provision is in direct
contravention with the expansion of liability in this area

by our courts. See e.g., State v. Kress, 105 N.J. Super.

514 (Law Div. 1967); State v. McKeiver, 89 N.J.Super. 52 (Law

Div. 1965). This concept, which arose from the common law,

has never been Weighed in terms of the actual predictability

of the homicidal,risk. Rather, its purpose wés to deter those
who might entertéin the thought of committing dangerous felonies.
The concept has been applied strictly against those who insist

upon creating the risks inherently attendant upon the commission of

such crimes. Thus, it is preferable that the traditional

~codification of the felony-murder rule be retained without the

inclusion of the affirmative defense now incorporated in

Chapter 11.
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One previously ill-defined aspect of the felony-murder

‘doctrine is clarified by the Code by expressly providing that

the death of a participant in the felony will not sustain

an ensuing charge of felony murder. 2C:11-3(a) (3). The courts

'in this jurisdiction have reached diverse results in considering

this issue under the current legislation. See State v. Canola,
135 N.J.Super. 224, 234-36 (App.Div. 1975) (defendant is guilty
of felony-murder due to killing of coparticipant by victim of

armed robbery); State v. Burton, 130 N.J.Super. 174, 181 (Law

Div. 1974) (liability for felony-murder arises from deaths of
coparticipants in gun battle with police during armed robbery) ;

State v. Suit, 129 N.J.Super. 336, 349-50 (Law Div. 1974)

(slaying of coparticipant by victim of armed robbery does not

constitute felony-murder under N.J.S.A. 2A:113-1). The

decision to exclude the death of a coparticipant from the

scope of the felony-murder provision is a rational extension

of the philosophy underlying this age-old doctrine. The concept

is explicitly designed to penalizé the endangerment of

innocent persons arising from the determination of the perpetrators

to impose their unlawful will upon some element of the

community. It therefore seems entirely consistent to consider

that voluntary participants in the offehse assume the risk of

any deleterious effects which result from the incident.
Manslaughter, a crime of the second degree, is a

homicide committed "recklessly" or "in the heat of passion

resulting from a reasonable provocation." 2C:11-4. The presently

existing rule encompassing voluntary manslaughter is
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based upon an identically phrased "“heat of passion" concept

which has been well-refined by our courts. See e.g., State

v. King, 37 N.J. 285, 299 (1962). This segment of the manslaughter
pfovision remains a viable tool, and is properly included
in the new Code.

"Recklessness" is defined in 2C:2-2(b) (3) as a
conscious disregard of a substantial and unjustifiablé risk,
constituting "a gross deviation from the standard of conduct
that a reasonable person would observe in the actor's situatibn."

On the other hand, Section 2C:11-5 creates a crime of the fourth

vdegree labeled "negligent homicide," which is defined in terms

"of a failure to‘perceive a risk, constituting "a gross deviation

from the standard of care that a reasonable person would observe
in the actor's situation." 2C:2-2(b) (4). |

The juxtaposition of the terms "reckless" and "negligent"
in these two prévisions is an unnecessarily confusing attempt to.
designate two entirely different offenses. The distinction
between the two concepts is not readily apparent, and the
somewhat convolﬁted definitions in Chapter 2 are not entirely
illuminating. The possibility of confusion between these

offenses is enhanced by the current use of the term "reckless"

in definitions of criminal negligence. State v. Weiner, 41

N.J. 21, 26 (1963).- There is no apparent reason why the established

offenses of voluntary and involuntary manslaughter should
not be substituted for Sections 11-4 and 11-5 of the Code. Those
crimes seem to effectuate the underlying goals of the new

provisions without linguistic complications. Moreover, the
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traditional concepts already have been crystalized by our

‘courts, thereby‘facilitating implementation of the laws.

See State v. Bonano, 59 N.J. 515, 523 (1972).

‘ The last provision in.Chapter 11 creates an offense Qf
purposefully aiding suicide. ‘2C:ll—6. If the aider's conduct
actually causes a suicide of an attempted suicide, avcrime of
the second degree occurs, otherwise the assistance constitutes
: a fourth degree offense. This provision is closely related
to the highly sensitive and volatile legal area involving
mercy killing and the question of an individuai's right to
die. Although exercise of sentencing discretion may prevent
extreme injustice in particularly tragic cases, perﬁaps the
gradation of these offenses‘should be reevaluated in light
of the probable reluctance of juries to convict persons of
wrongdoing under circumstances eliciting popular sympathy.

The Code includes no specific provision concerning
vehicular homicide. Existing legislation penalizes "any person
Who’causes the death of another by driving a vehicle carelessly
and heedlessly, in willfull or wanton disregard of the rights
or safety of others...." N.J.S.A. 2A:113-9. This offense
is punishable by a fine of not more than $1,000 and/or
imprisonment for a maximum of three years. N.J.S.A. 2A:85
7. The Code apparently'ﬁoﬁld place the prosecution of such.
offenses uhder Section 2C:11-5, which makes "negligent

homicide," a crime of the fourth degree carrying a penalty

of up to 18 months imprisonment. Section 11-5 covers inadvertent

~acts which should have been recognized as a "groés deviation"

" from a reasonable standard of care. Thus, behavior committed
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- rea for an intentional homicide, would nevertheless violate

circumstances a manslaughter charge could be sustained. For

while the actor is too intoxicated to form the requisite mensg

this Section. It does appear, howevef, that under certain

example, a defendant who drives to a bar to spend‘the evening
drinking, knowing full Well that he will become intoxicated,
is voluntarily choosing to operate a motor vehicle while under
the influeﬁce of alcohol. Thus, he perceives the risk of
driving while impaired but elects to disregard it.

It should also be noted that the Code eliminates

the special sanction currently imposed for killing a law enforcement

- officer acting in the execution of his duty. N.J.S.A. 2A:

’113«2. This omission could be rectified by a provision requiring

the imposition of the more severe of the two sentence, alternatives
established by 2C:11-3(b) in such situations. Thus, law enforce-
ment officials would be protected by the deterrent effect

of a mandatory minimum sentence of 15 years imprisonment.

CHAPTER 12 - ASSAULT; RECKLESS ENDANGERING; THREATS

This chapter integrates and simplifies the presently
disjointed series of statutory offenses prohibiting assault,
battery,\éggravated assault, mayhem, and similar conduct.52

The new Code delineates two broad categofies of assault:

52 The various statutes supplanted by this chapter of
the Code are: N.J.S.A. 2A:148-6, 90-1 through 4, 125-1, 99-1,
101-1, 129-1, 170-26 and 170-27. -
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(a) simple assault is a disorderly persons offense unless this proVision is confined to actions calculated to cause

committed in a’fight commenced by mutual assent, in which serious alarm for one's personal safety, as may arise
case it is a petty disorderly persons offense; and (b) aggravated 1 from letters or anonymous telephone calls threatening
assault encompasses numerous provisions, ranging in severity ) ' ~ death, kidnapping or the like. It is not meant to treat
from crimes of the second degree to offenses of the fourth such offenseg as extortion and bribery which are dealt
degree. Basically, simple assault is couched in terms of with elsewhere in the Code. However, the term "public
! attempted or actual infliction of bodily injury, while aggravated ‘ inconvenience" might be considered unduly broad and thus
( ? assault involves serious bodily injury, as well as all assaults be the subject of constitutional objections.
‘”‘ o upon uniformed law enforcement officers while on duty. ) '
’ | | . ' CHAPTER 13 - KIDNAPPING AND RELATED OFFENSES: COERCION
| ! One substantial change from the existing law is especially :
I | 2C:13-1 - KIDNAPPING
i noteworthy. Currently, the slightest touching or offensive
I | 2C:13-2 - CRIMINAL RESTRAINT
|]] contact constitutes a battery. State v. Maier, 13 N.J. 325
i  2C:13-3 - FALSE IMPRISONMENT
] - (1953). The Code eliminates this rule, finding that "mere » '
i . ‘ 2C:13-4 - INTERFERENCE WITH CUSTODY
l offensive touching is not sufficiently serious to be made criminal,
| ~ . © 2C:13-5 - CRIMINAL COERCION
! ‘* except in the case of sexual assaults...." Commentary, p. 175. '
i '
% The Code has further streamlined the present law by ' Under present law, false imprisonment is defined
il } ) : .
H ‘ . , , .
,~1w excising the offense of assault with the intent to commit another as the unlawful detention of a person. Earl v. Winne, 14
| dﬁ serious crime, e.g., murder or rape. N.J.S.A. 2A:148-6, 90-2, © N.J. 119 (1953). ‘Kidnapping has been held to be the most
I , I :
i‘ 90-3, 125-1. Such offenses are treated as attempts to commit aggravated species of false imprisonment, elevated from
i , : |
"w the substantive crime and for the most part are graded as crimes false imprisonment by the element of asportation. State V.
i : \ :
| of the second degree. 2C:5-4a. ' ' Dunlap, 61 N.J.Super. 582 (App.Div.1960), cert. den. 368
_[ The Code also assimilates various New Jersey statutes ‘ ' U.S, 903 (1961)..
into an offense entitled "terroristic threats," which makes it Over the years, as our courts have become more
i a crime. of the third degree for one to threaten to commit any and more concerned for the safety of the victim, the
crime of violence with the purpose to terrorize another, or to asportation requirement has been construed to be satisfied
i ‘ .
w cause evacuation of a building, or, in general,to cause : by the most minimal movement, including that incidental to
i
“[M . public inconvenience by terror or alarm. 2C:12-3. The scope of ‘ defendant's commission of another crime. State v. Hampton,
i .
| | _g5-
il ,
| B
¥WHM . '




. _ o penalty is incurred. This provision, therefofe, provides
evolution to its logical conclusion by eliminating the : : : '
' ' an incentive for the kidnapper to treat the victim well
element of asportation and focusing on the nature and .
: ‘ and to release him uninjured. Criminal restraint is a

purpose of the confinement, and the danger to the victim. : :

: o . _ ' crime of the third degree, while false imprisonment is a
Thus, an individual is guilty of kidnapping if
disorderly persons offense. Thus, the Code delineates
he unlawfully removes another from where he is found or '
. three crimes in descending order of seriousness premised
unlawfully confines another for the purpose of holding ’ _
upon’ the danger to the victim and the danger to the
that person for ransom, using him as a shield or hostage, ,
o ) ' community.
facilitating the commission of a crime, inflicting bodily : ‘ S )
o The Code proscribes the interference with custody.
injury upon or terrorizing the victim, or interfering _
) of minors and is designed to supplement the protection
with the performance of a governmental function. 2C:13-1. ' :
L ) . ) afforded by the previously discussed sections. 2C:13-4(a).
Since asportation is no longer required, kidnapping will ,
: ) ) o ] _ 'As noted in the Commentary at 188, "[tlhe interest protected
apply to situations where an individual is seized as a
. . } is not freedom from physical danger or terrorlzatlon by
hostage (e.g. during a bank robbery, or prison riot),
abductlon, since that is covered by Sectlon 2C:13-1, but

but not moved from the site.
e \ X ) rather the maintenance of parental custody against all
If an individual restrains another in circumstances '
' . . . .. : unlawful interruption, even when the child itself is a
exposing the other to risk of bodily injury, or holds :
willing, undeceived participant in the attack on this

another in a condition of involuntary servitude, he commits

|
o 61 N.J. 250,275 (1972). The Code takes this gradual
interest of its parents."”

the crime of criminal restraint. 2C:13-2. Finally, if
. , . An 1nd1v1dua1 is prohlblted from know1ng1y taklng
the offender merely restrains another, intentionally, so '
. ) ) . . ) or enticing a child under the age of 18 from the custody
as to interfere substantially with his liberty, he 1s
. o, . of its parent or guardian. If the child is over 14 and
guilty of false imprisonment. : : ‘
. . ) is taken away with his consent and without any purpose to
The penalties reflect the shift in emphasis to
commit a crime against or with the child, there is no

the safety of the victim. A first degree penalty is o ‘
. ' Lo . . violation. Similarly if the actor believed that his action
assigned to the crime of kidnapping unless the offender . . :
- . - . was necessary to protect the child from danger, the crime
voluntarily releases his victim unharmed and in a safe

. . . . has not been committed.
place prior to apprehension, in which case a second degree : ‘ ,
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A parent who takes his chiid while engaged in a
 custody battle with the other parent, has committed a
disorderly persons‘offense. If the‘perpetrator is not a
pareht and acted with the knowledge that his conduct would
cause serious alarm for the child's safety, it is a crime
" of the fourth degree.53

| While the above discussed provisions penalize
actual, physical restraints upon the freedom of an individual,
2C:13-5 is aimed at psychic forms of restraint. vUnder this
provision, a person is guilty of coercion if with intent
to unlawfully restrict another's freedom to engage or
refrain from engaging in conduct, he threatens to inflict
bodily injury, to expose a damaging secret, to accuse the
other baselessly of an offense, or to do some other harmful
act. Included within this provision is a section, 2C:13-5a
(4); which essentially codifies eommon law extortion, i.e.,
a public official coercing an individual by threatening
'to take or withhold official action. However, it is a
defense if the actor believed that the information he
threatened to reveal was true or if he acted in good faith.
This section is a companion to 2C:20-5, Theft by Extortion,

which proscribes the obtaining of another's property by

use of the same types of threats set forth in 2C:13-5. -

It is suggested that 2C:13-5(b), the penalty

section of this provision, be redrafted. It appears to

53 See State v. Stocksdale, N.J.Super. ___ (Cty.Ct.1976)

discussing the problem of applying our present kidnapping
law to custody disputes. _
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‘the proposed provisions

distinguish between simple coercion (a fourth degree offense),
and coercion when the underlying threat is to commit a crime of
more than the fourth degree (a third degree penalty). However,

the present wording is unclear.

CHAPTER 14 - SEXUAIL OFFENSES

' The Code decriminalizes all sexual practices not involving
force, adult corruptionvof minors, or public offenses. Thus

currently existing prohibitions against adultery (N.J.S.A.

' 2A:88-1) and fornication (N.J.S.A. 2A:110-1) are eliminated.

See State v. Saunders, 130 N.J.Super. 234 (Law Div. 1974) which is

presently pendingibefore the Appellate Division. Similarly,

54 dealing with sodomy (currently regulated

jby N,J.S.A. 2A:143-1) and oral sexual acts (now apparently

encompassed by the private lewdness statute, N.J.S.A. 2A:115-
2) are limited to exclude prosecution 6f all such activities
involving consenting adults and occurring in private. This
majot revision Sf the law is a necessary and appropriate reflection
of the now widely held belief that sexual practices conducted
in priVate by or between consenting adults do not constitute
a threat to the secular interests of society.

| Initielly, it must be emphasized that this chapter
differs from present laws in numerous aspects. Currently,
N.J.S.A. 2A:138¥1 prohibits the "carnal knowledge of a woman
forcibly against her will."55 ‘This statute defines rape as the

actual penetration of the sexual organ of the female by the sexual

34 20;14—1fand 2, discussed in detail infra.
53 N.J.S.A. 2A:138-1 also penalizes carnal knowledge of a

woman while she is under the influence of any narcotic drug, as
well as carnal abuse, whether consensual or forced, of a female
under the age of 12 (30 year maximum penalty) or between the ages
of 12 and 16 (15 year maximum penalty).
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organ of the male. State v; Bono, 128 N.J.Super. 254, 259
(App.Div. 1974). The offense is a high miedemeanor punishable
by'a maximum fine of $5,000 and/or a maximum prison term of

30 years. N.J.S.A. 2A:143-1 defines sodomy as an "infamous
crime against nature committed with man or beast,” aﬁd makes
the offense a high misdemeanor carrying éossible penalties
of a $5,000 fine and/or a 20 year prison term. In actuality,
this provision prohibits heterosexual and homosexual acts of
,rintercdurselggr‘gggg; whether forced or conSensual. Conduct

‘ of,merried couples is excluded from the scope of this law.

State v. Lair, 62 N.J. 388 (1973). In accordance with the

“common law practice, penetration is considered an element of

‘a sodomy offense. ‘State v. Morrison, 25 N.J.Super. 534, 537

~ (Cty.Ct. 1953). The lewdness statute, N.J.S.A. 2A:115-1, prohibi-

tingvopeh acts of public indecency orbprivate acts of carnal
’indecenc§vwith another, creates a misdemeanor punishable by
a fine of up to'$i,000‘and/or imprisonment for not\more than.
3 years. N.J.S.A. 2A:85-7. Acts of oral genital contact,

whether forced or consensual, are currently prosecuted under

this provision° State v. Delellis, N.J.Super. (App.Div.

1975); State v. Bono, 128 N.J.Super. 254, 259 (App.Div. 1974).

 (But see State v. O'Halloran and Carnuccio, Docket No. A-1294-

73 (App.Div., March 14, 1975), Fritz, J.A.D. dissenting, appeal
pending before Supreme Court, Docket No. 11,449, argued on

February 9, 1976). Otherwise, the offense isilimited to episodes
of indecent exposure and incidents tending to impair the morals

of minors. State v. Dorsey, 64 N.J. 428 (1964).
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With the exceptions of private consensual conduct, the

Code attempts to éover;the majority of these offenses in the

brapefand sodomy proviéibns with eorresponding categoriee of
iaggravated and eimbie acts, all essentiallyvrestricted to incidents
-invelving parties not married to each other. Section 2C:14-
-1 defines rape in rerms of sexual intercourse including "inﬁercourse

_per os or per anum with some penetration, however slight."

Section 2C:14-2 describes sodomy and related offenses as "deviate

sexual conduct" which "includes sexual intercourse per os or
- per anum," without eny'penetration requirement. Finally, Section
- 2C:14-4 creates a disorderly persons offense of sexual assault,

- which under certain circumstances constitutes a "touching of

the human genitais,bpubic region, or female breast of another
person." |

The adequacy of these definitions appears gquestionable
both on an individual basis and when viewed as an aggregate‘
scheme. For‘exampie, the rape provision fails to’define sexual
intercourseiin terms of ordinary coition. In addition, the
definition of rape has been so broadened that this eingle section,
2C:14-1, willbencoﬁpass many of the offenses now prosecuted

under three separate statutes, N.J.S.A. 2A:115-1, 138-1 and 143-1.

It appears likeiy that the average citizen, as well as many

- prosecutors, will balk at prosecuting as "rape" acts traditionally

labeied "sodomy" or merely "lewdness." Mqreover, the conduct

to be proscribed under Section 2C:14-2, which omits a penetration
requirement, ie not readily distinguishable from the "eexual con-
tact" prohibited by 2C:14-4.
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.previously permitted him  sexual liberties."

Additional difficulties arise from a consideration
of the proposed gradation of the various offenses contained

in Chapter 14. Subsections (a) of both the rape and sodomy

provisions create an aggravated offense in terms of a submission

compelled "by force or by threat of imminent death, serious
bodily injury, extreme pain or kidnapping...."ssl Aggravated
rape or sodomy are crimes of the first degree carrying penalties
of from 8 to 10 years imprisonment, whenever a serious bodily
injury'o¢curs, or if the victim was not a voluntary social
companion of the actor at the time of the event and "had not
Otherwise, the
offenses are crimes of the seqond degree, bearing punishments

of from 5 to 8 years.

Subsections (b) of the rape and sodomy provisiéns
articulate a simple offense of the third degree differing from
the aggravated provisions principally in that Submission is
compelled "by any threat that would prevent resistance by a
persoh of ordinary resolution."37 The 1971 comments to the bode

indicate that the "threats" envisioned by this section include

various acts of emotional and pecuniary blackmail oécupying

a shadow area between coercion and bargain.

56 : An aggravated rape also occurs either if the wvictim's
ability to resist was substantially impaired due to the unknowing
consumption of a drug or intoxicant administered by the perpetrator
if the victim was unconscious; or if she was less than 12 years
old.

57 Subsection (b) also prohibits consensual intercourse
with an individual known to be incapable of appraising the nature
of the actor's conduct due to a mental disease or defect. (cont'd)

CET vk
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The poliéy reasons behind these gradations of
offenses appear somewhat obscure. The ultimate harm to bé
penalized is the coerced submission of an individual to unwanted
sexual activities. Once it appears‘that valid consent was
lacking, the method utilized to obtain the submission has
little relevance to the injury suffered. An additional injury,
such as grievous bodily harm, should sustain an individual charge
of atrocious assault and battery or murder. C£f. State v.
Hundley, 134 N.J;Supér. 228 (App.Div. 1975). It certainly
makes no sehse to substantially mitigate the degree of the
offense merely because the perpetrator was able to achieve his
end by utilizing one kind of\leverage réthe: thén another.

Additioﬁal problems arise becaﬁse the languagé used
to delineate the artificial distinctions among types of rape
and sodomy is often so ambiguous that it provides unworkable

guidelines. For example, the difference between the "force"

required by 2C:14-1(a) (1) to prove an aggravated rape and the

"threat! designated to constitute a simple rape under 2C:14-
1(b) (1) is extfémely unclear.
an aggravated rape of the first degree if the victim was not
the perpetrator's "voluntary social companion" and had not

previously permitted him "sexual liberties" is hopelessly vague.

57

(cont'd)Similarly, simple rape occurs if the victim is unaware that

a sexual act is being committed, for example, under the guise

of a medical examination. This offense may also arise if the

woman submits because of a mistaken belief that the actor is

her spouse. It should be noted in this regard that the statute
contains an apparently erroneous reference to "his" spouse in
Section b(3), but the obvious intent is to penalize intercourse
conducted with knowledge that the woman mistakenly believes the

actor to be her husband.

-093~

In addition, the provision designating




Thé‘feliance oh the imprecise concept of "sexual libérties" be immune from prosecution for rape in spite of independently

. L L . L. . verifiable physical evidence that the intercourse was not consensual.
is particularly curious. The purpose of this provision is, .

. . i . Thus, this blanket exemption would have the anomalous result i
apparently, to build certain presumptions of consent into the . _ '

‘ of bestowing upon a husband the legal right to force his wife's
body of the statute. This is an unnecessary and unwarranted dg P g Bl

o . . v . ) . acquiescence to his sexual demands. If an assault and battery
‘precaution since evidence of voluntary association and prior

) - charge is the only legal recourse, a husband who beats his
sexual conduct with the accused are merely factors to be considered :

) ) wife may then éexually abuse her with impunity. Surely, the
concerning the allegedly forcible nature of the sexual conduct. ’

. . . . . . rdifficdlty of satisfying the burden of proof required to establish
In this context it is interesting to note that evidence of

) i ) - force in situations of rape accusations involving spouses is
the complainant's prior sexual conduct with the accused has

) i ] ) sufficiently great to preclude the feared abuse of rape laws '
long been allowed in rape prosecutions in this State. State 1

by disgruntled wives. In the absence of vivid proofs of resistance,

v. Steele, 92 N.J.Super. 498, 505 (App. Div. 1966); State v.

it is certain that'prosecutors will be reluctant to prosecute,
Rubertone, 89 N.J.L. 285 (E. & A. 1916). See also Assembly - ~

] and juries will be averse to convicting spouses for sexual
Bill No. 1576. ' o

offenses against their mates.

The marital status of the parties is another circumstance

. . ' . ca . . The attempt to include a spousal exemption proﬁision
which is more appropriately an evidentiary factor concerning .

. . . . in Chapter 14 also suffers from several other linguistic and i
the issue of force. The Code improvidently exemptssgarrled : o )

individuals from the forcible rape and sodomy laws As the S conceptual problems. Section 2C:14-5(b) extends the exclusion .

o _ . to "persons living as man and wife, regardless of the legal
provisions now stand, a husband who severely beats his wife :

. status of their relationshiﬁ.“ It is doubtful that the doctrine

to force her unwilling submission to his sexual demands would ;
of "living as man and wife," without more specific definition,

can be applied in a sufficiently equitable and predictable 1
58 At common law, a man was considered incapable of raping
his wife. State v. Blackwell, 241 Ore. 528, 407 P.2d 617 (1965).

£ o4 manner to avoid constitutional problems of equal protection and
Although theé current New Jersey statute does not specifically o

exempt spouses from the purview of the rape law, nevertheless, ' ~ due notice. In essence, this provision attempts to reinstitute -l
the single case to discuss this issue expressed in dictum the view ' i
that the status of marriage to the complainant constitutes a ’ a doctrine of common law marriage without any articulable H
complete defense to a criminal charge of rape. State v. Faas, : ‘ : It
39 N.J.Super. 306, 308 (Cty.Ct. 1956), aff'd sub nom. Application . standards.

of Faas, 42 N.J.Super. 31 (App.Div. 1956), cert. den. 353 U.S. i
940 (1957). However, a man in Essex County was recently indicted 58 : " ) , }H
for raping his estranged wife under circumstances including \ : (Cont'd) . }H
eyewitnesses and physical injuries which plainly negate any living apart in a state of legal separation or for a period of i
inference of consent. This couple was apparently legally more than 18 months." Nevertheless, it is difficult to justify i
separated and would fall within the provision of 2C:14-5(b) the preclusion of a rape prosecution in a situation exhibiting i
holding the marital exclusion inoperative regarding "spouses the same facts merely without the element of separation. |

-94~ : v ~95-~ 2



-

The Code consolidates all crimes involving sexual
offenses against minors. 2C:14-3. New Jersey's carnal abuse

and sodomy statutes now cover these crimes. N.J.S.A. 2A:138-

-

1 makes carnal abuse by a male over 16 of a girl under 12 punishable

by a maximum 30 year prison term, while carnal abuse by a male
| over 16 of a girl between 12 and 16 is punishable by a maximum
15 year term. N.J.S.A. 2A:143-2 imposes a maximum penalty

of 30 years in prison for sodomy with a dhild under 16.

The proposed section forbids the proscribed activities
if the actor (1) is at least 4 years older.than the other person,
who is less than 16, or (2) is a guardian of the other individual,
who is less thah 18, or (3) possesses supervisory or disciplinary
éuthority over the other person while the latter is in custody
of law or detained in a hospital or institution. Subsection
(b) makes all violations of (a) (1) crimes of the third degree
bearing penalties of 3 to 5 years imprisonment,‘while offenses
under (a) (2) and (3) are crimes of the fourth degree warranting
a maximum penalty of 18 months-incarceration. The provisions
of 14-3 appear to adequateiy reflect the special problems involving
sexual conduct of immature minors; However, the section attempting
to deal with persons uniquely subject to the supervision gr to
the discipline of others without any reference to consent is
too broad. A distinction ought to be made between cases in
which cusfodians,utilize their authority to coerce the submission
of persons under their jurisdiction, and those cases in which
institutionalized individuals freely and competently seek sexual

relations with available males.
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CHAPTER 17 - ARSON AND RELATED OFFENSES

The Code, in Chapter 17, consolidaﬁes a variety
of'statutes dealing primarily with harm to property. By
coordinating and grading these offenses according to the
degree of danger to life and property and the intent of the
actor, the Code substantially improves the present ad hoc
treatment of thesercrimes.

Arson, which includés the setting of fires and
causing of explosions, has three gradations of culpability.
"Aggravated Arson" is a crime of the second degree‘when
the actor intentionally’places another in danger of bodily
injury byvfiré or explosion, destroyé a building or occupied

structure of another, or destroys such property with the

‘intent to collect insurance in circumstances recklessly

~placing a person in danger of bodily injury. 2C:17-1(a).

However, if the actor's intent is merely reckless, than the
arson is of the third degree 2C:17-1(b). It is to be noted

that even if the fire or explosion is for the purpose of

'collécting insurance, it remains a third degree offense
‘ provided that no person has been recklessly placed in danger

of bodily injury.

Thé least culpable form of arson occurs ﬁhen one
omits to report or control a "dangerous fire" which he has
either lawfully sét or when there is a duty to act. This
is a crime of‘the fourth degree, 2C:l7—l(c), and is in

conformity,with existing law.
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The Code's specific proscription against conduct

| causing or risking‘widespread injury or damage presents a
new concept in our penal law and deserves scrutiny. 2C:17-2.
At the outset, it should be noted that this provisibn is
somewhat superfluous. Much of the conduct and resulting har@
cdvered by this section is already included in other specific
pfovisions, e.g. murder, manslaughter, negligent homicide

and arson. Nevertheless, the provisions of this section

are inclusive and offer an additional measure of protection
to the public heretofore not specifically enumerated.

Pursuant to this section it is a second degree crime
to purposefully cause an explosion, fire, flood, avalaﬁche,
cbllapse of a building, release of poison gas, radioactive
material or other destructive substances, or to otherwise
cause widespread injury or damage. 2C:17-2a. Widespread
injury or damage means bodily injury to 10 or more people,
or damage to 10 or more habitations, or to a building which
would normally house 50 or more people at the time of the offense.

'.A person who reckieésly causes widespread harm commits a
v third degreé crime, while a person who recklessly creates

‘a risk of such harm commits a fourth degree crime, even

if no harm results. This distinction is obviously supportable
premised on the view that causing harm is the greater evil

to be detered. ’

Lastly, section 2C:17-2d makes it a crime of the
fourth degree not to prevent or mitigate widespread harm {f
one has a duty to do so, or if the offender committed or

assented to the act causing or threatening the harm.

-98~

CHAPTER 18 - BURGLARY AND CRIMINAL TRESPASS

Burglary and criminal trespass are defined by thé
Code in Sections 2C:18-2 éndeC:l8-3. Common law burglary
was limited to a breaking and entering of a dwelling house
at night with the specific intention of committing a felony

therein. See State v. Butler, 27 N.J. 560 (1958); State wv.

Hauptman, 115 N.J.L. 412 (E. & A;1935). Our Legislature has
greatly expanded the crime of burglary. "Now it may be
committed by entry alone, in day as well as night, and with
intent .to commit;many more crimes." Commentary, p.209;
Séeg;g;g;égA:94—l(breakinq and entering or entering):
N.J.S.A2A:94-1 (use of high explosives)f N.J.S.A.2A:170-3
(présence'in or near buildings with infént to steal). The
Code, for the moét part, retains the desirable aspects of
the present offense while discarding thbse features which
have caused sericus problems. Briefly, the Code départs
from present law in seweral respects.

The deéignatibn of the premises protected by the
Code's burglary law is more restrictive than under present
law. 2C:18-1. The definition of "occupied structure" in
Section 2C:18-1 alters the present statute, N.J.S.A.2A:94-1,
which makes as the subject of breaking or enterind "any
building, struc;ure, room, ship, vessel, car, vehicle,
or airplane." The Code adds the requirement that the premises,
other than a buildinq, be adapted for overnight accomodations

or for the carrying on of business. Nevertheless, the offense
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has been broadened to include as a purpose of the entry,
the commission of "any offense", therein, rather than those
set forth by the more restrictive provisions of N.J.S.A.
2A:94-2. Lastly, the proposed revision expands the offense
of burglary to include not only the unanthorized entry, but
bthe surrepitious remaining in a building or occupied struc-
ture for the purpose of committing an offense. This latter
inclusion is desirable since the evils inherent in the two
modes of entry are indistinguishable with regard to the
ultimate intended result.

The Code's grading of burglary offenses to second
and third degree crimes is unlike our present law. 2C:18-2(b).
The infliction of injury or being armed raises the gravity of
the offense to the second degree. Otherwise, it is a third
’deqree crime. However, while the penalties seem adequate,
one flaw is that there is no distinction in gradation with
regard to the ultimate offense intended by the perpetrator.
Thus, one whe enters with intent to‘rape and one who enters
with intent to commit larceny are treated alike.

The most serious flaw in this seetion is the re-
striction prohibiting duplicate convictions for thevburglary
and for the intended offense. This is a vast departure

from present law and is most unfortunate. State v. Byra,

128 N.J.L. 429 (Sup.Ct.1942). According to the Commentary,
the provision "is designed to prevent the abusive practice
of imposing consecutive sentences for burglary and for the

actual theft." ;Commentary, p.211. This provision rewards
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the criminal who completes the intended offense by absolving
him from presecution for either the burglary or the under-
lying crime. Crimes committed within the structure cleerly
iepresent independent public harms, and thus, multiple
prosecutione and enhanced penalties should not be excluded.
The Code also limits the offenee to one who enters
with the intent to commit a crime therein. The limitetion
that the crime be committed on the premises may be unduly
restrictive. As one commentator has aptly observed.

Some definitions of burglary, after
listing the elements mentioned above,
add...[the term] "therein." This wording
emphasizes the necessary casual relation
between the burglarious intent and the
forced entrance, but seems to inject

an unnecessary limitation. While it
would not be a burglary to break into
another's dwelling at night merely to

rest in preparation for a felony to be
perpetrated elsewhere it would be burglary,
if the purpose was to use the building as
a place of concealment from which to. shoot
an enemy as he passed by on the street,
although under well-recognized rules the
situs of such a murder would be in the
street at the point where the bullet

hit the victim and not the place inside
the house from which the shot was fired.
Hence burglary was committed where it

was necessary to break into the building
to reach the property to be stolen,
although such property was not actually
within the building itself; and also

where the purpose was to commit a sexual
offense in the seclusion available on

the roof, which could be reached only

by going through the house. See Perkins,
Criminal Law, pp.212-213, and 216, footnote
7 (24 -E4.1969). :

According to the Commentary, the term "therein"

was included to make it clear that the mere purpose to commit

!
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criminal trespass by intrusion into the premises does not
satisfy the criminal purpose requirement for burglary. The
Code should be amended to expressly state this limitation
and to delete the word "therein."

The Code establishes certain defenses to the offense
of burglary. If; at the time of entry, the premises are
open to the public, or if the defendant is licensed or privi-
leged to enter, or if the buildinq or structure is abandoned,
there is ho burglary. The gist of the burglary offense under
the statute is an unlawful intrusion, or‘entry without privi-
lege, into occupied structures by potentially dangerous
individuals.

The Code depicts unlawful entries made other than
for the purpose of committing crimes as "criminal trespass".
In this regard, Section 2C:18-3, declares it a crime of the
fourth degree to enter or surreptitiously remain in a dwelling.
It is a disorderly persons offense to so entér or remain in
any other building or occupied structure; This provision
consolidates into a comprehensive statutory enactment a

number of existing disorderly persons offenses dealing with

trespassing. See, e.g., N.J.S.A2A:170-31, 31.1, 33, 34, 58,
59. The affirmative defenses set forth in this section
with respect to premises open to the public parallel those

contained in the burglary section.
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CHAPTER 19 - ROBBERY

The offense of robbery has been.redefined by the

Code to include a broader range of violent thefts than those
“encompassed by'the current law, N.J.S.A.2A:141-1. 2C:19-1.
‘ Robbery is presently defined as the forcible taking of money,

.goods or chattels from the person or presence of the victim

by violence or by putting him in fear. The fear must be a

"reasbnable apprehension of bodily injury." State v. Cottone,

- 52 N.J.Super. 36 (App.Div.1958).

The Code expands the offense by including those

. who in the course of a theft, injure "another," threaten

 "another," or purbOéely puts him in fear of immediate bodily

injury, or commits or threatens immediately to commit any

crime of the first or second degree. Most robberies involve

‘violence or the threat of it directed at the person being robbed.

Under the Code's formulation, the law would apply not only

where property is taken from the person put in fear, but also

‘where it is taken from a third person who is not the recipient
}of the threat. Thus, a person holding a hostage while demanding

money from another not present would be a robber.

The Code designates as robbery any violence employed
"in the course of committing theft." This expands the present
law by defining it to include immediate flight following the

theft. This change in the law is not novel, having been

- adopted in many jurisdictions. Employment of force during

- _ any phase of the ¢rime, including flight, demonstrates that
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the offender posits a danger to society, which must be
proscribed. | |

The robbery provision of the Code consolidates
the offenses of assault with intent to rob and assault with
an offensive weapon. See, N.J;S.AlZA:90-2 and 3. These
crimes were intended to circumvent thebasportation element
traditionally required for robbery and to thus provide for
enhanced penalties. The Code now defines robbery to include
an attempted theft accompanied by the enumeréted types of
assaults.

Robbery is a second degree crime under the Code.
2C:19-1(b). It is raised to the first degree if in the
course of the theft a homicide is attempted by the actor,
or if he pﬁfposely inflicts or attempts to inflict serious
bodily injury, or if he is armed with, uses or threatens use
of a deadly weapdn.‘ It may be questiohed whether "serious
bodily injury" should be defined so that results do not vary
from case to case. The Code at present neglects to define
this phrase.

| The changes in the robbery law are an appropriate
>resp6nse to the problem of violent "street crimes." By
placing primary emphasié on the actual or threatened harm
to the individual, the Code properly seeks to deter the
injury and intimidation normally inhereﬁt in such encounters.
The gist of robbery should be the actual or potential violence
entailed,>regardless of its role in accomplishing the theft.
The Codé's-innovations in thiévarea,vtherefbre, are worthy

of serious consideration.
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CHAPTER 20 - THEFT AND RELATED OFFENSES

The revisions of the law of theft are guite extensive.

Moreover, the grading of theft offenses ranges from a second

degree crime to a disorderly persons offense, 2C:20—2.59

Theft by unlawful taking or disposition is divided
into movable and immovable property provisions. 2C:20-3.
The‘movableMpropefty category includes the taking or exercise
of unlawful control. This section replaces the common law
larceny requirements of "captidn" and "asportation", as well

as a great variety of current legislative terms. For immovable

"_property, such as realty, the crime is the unlawful transfer

of}any interest'of anothér to benefit the actor or another

 1not‘entitled to. such interest.

The theft section is very comprehensive in scope

and covers many areas due to the broad definitions of property

found in Section 2C:20-1. As noted,bby the Commentary:

The crime here defined may be committed
'in many ways, i.e., by a stranger acting
by stealth or snatching from the presence
- or even the grasp of the owner, or by a
person entrusted with the property as
agent bailee, trustee, fiduciary, or
otherwise. Thus offenses which formerly

59

Second Degree - Theft by extortion.
Third Degree - Theft
a. of amount over $500.
b. of a firearm, automobile or airplane
c. of a controlled dangerous substance
d. from person of victim v
e. 1involving breach of fiduciary obligation
f. Dby threat not amounting to extortion
g. of a public record -
Fourth Degree - All other thefts not named above
Disorderly Person - less than $200 and not designated above.
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fell into such categories as larceny,

. embezzlement and fraudulent conversion
are dealt with here. In contrast to
most existing embezzlement legislation

there is no effort to spell out the

various relations of trust which can

lead to liability. It is immaterial

what relation the thief has to the owner

or to the property.

Theft by deception, replaces several provisions
now found inN.JS.A.2A:111. 2C:20-4. The culpability required
is that one "purposely” act so as to obtain property by
deception. This réplaces the present standard of acting
\:"knowingly or designedly with intent to cheat or defraud."
The Commentary correctly indicates that this continues a
high standard of proof as to the requisite mens rea, while
at the same time simplifying the elements.

There are three types of deception embraced by Section
2C:20-4. The first is "creating or reinforcing a false
impression." This replaces'more specific language found in
N.J.S.A.2A:111-1. "It is the falsity of the impression purpdsely

created or reinforced, rather than of any particular repre-

sentation made by the actor, which is determinative."

Commentary, p.224. The second type of deception is preventing
another from acquiring‘information whiéh would affect his
judgment. The third category is failing to correct a false
impression when the deceiver created that impression or

a fiduciary relationship to the victim. The latter two
situations involve a form of nondisclosure. Passive nondis-
closure is generally not a crime. However, when coupled with
6ne of the forms of deception specified above, criminal éanctions

attach.
~-106-

Theft by extortion, Section 2C:20-5, consolidates various

provisions of existing law. Both extortion and loansharking

'are treated by this section. The proposed statutes codifies

existing statutory and case law. It differs from existing

law in minor ways. For example, under Section 2C:20-5(f),

the threat to»withhold testimony with respect to another's

legal claim or defense is included. There is apparently no
corresponding statute presently in existence.

Iheft by ethrtion generally involvés some form
of coercion rather than deception. The coercion need not
be expréss but :ather may be implied by surrounding circum-
stances. All offenses spécified are éubject to the affirmative
defense that the property obtained>was honestly claimed as
restitution, indemnification for harm done or as lawful
compensation for property services.

Section 2C§20-6 places an affirmative duty on one
who innocently teceives or finds property, either unintended
for his receipt or excessive in amount or nature, to make
reasonable efforts to return the property to the proper owner.
This statute,prééently has no counter-part in our laws.

The section governing receiving stolen property
thoroughly integrates the acts presently ihcluded in N.J.S.A.

2A:139-1 to 4.'2C:20-7. The Commentary emphasizes that,

"one who is found in possession of recently stolen goods
may be either the thief or the receiver: but if the prosecution

can prove the requisite thieving state of mind it makes little

‘difference whether the jury infers that Ehe defendant took
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directly from the owner or acquired from the thief." Id. at
p.232. Present law requires knowledge that the goods were
stolen. Under‘the Code either knowledge or a belief that
the goods were "probably" stolen suffices for conviction.
Knowledge or belief is presumed, in certain circumstances,
each of which are valid indicators that the actor was not an
innocent bystander. See 2C:20-7(b).

The offense of "Theft of Services" is a new addition
to the criminal law. 2C:20-8. Previously such activity would
have been prosecuted under our false pretenses statute as
‘obtaining any gain, benefit, advantage, or other thing of
value with ihtent to cheat or defraud. N.J.S.A.2A:111-1.

The Code, however, is more specific in its definition of the

offense, and therefore, is an improvement on current law..

CHAPTER 21 - FORGERY AND FRAUDULENT PRACTICES

The crimes of forgery and related offenses are
defined in Section 2C:21-1. Forgery is an unauthorized
alteration of any writing of another with knowledge or purpose
to defraud or to injure. "Any writing" is no longer limited
to documents of a legal or evidentiary character, although
the nature of the document forged may affect the grade of the
crime. "Any writing" means "printing or any othervmethod (
of recording any information, money, coins, tokens, stamps,
seals, credit cards, badges, trade-marks, and other syﬁbols
of value, right, privilege or identification." This definition

makes punishable not only the harms caused by fraud, but also
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those caused by injuring the purported author in any way,
for example, by misrepresentation, lost reputé, etc.
This definition also obviates the need for a separate
counteffeiting statute.

Forgery is a third degree crime if the forgery is
of governmenf instrﬁﬁents or of securities. Otherwise forgery
is a fourth degree crime. Possession of forgery devices
is a third degree crime. The possession offense applies to
the maker as well as the possessor of any such device. 2C:21-1(c).
It should be noted that the existing penalties for many of
the current foréery offenses, including counterfeiting, have
been reduced by’the Code. At present such crimes are punish-
able as high misdemeanors with terms up to 7 years and fines
up to $2,000.

The Code comprehensively deals with offenses involving
public and private records. Section 2C:21-3(a) makes it a
third degree céime if one, with a purpose to deceive or injure

anyone, destroys any document for which the law provides

‘public recording. If one offers an instrument for public

filing, knowing it to have false information, it is a dis-—-

orderly persons offense. The section proscribes falsifying

- or tampering with records, and consolidates a number of statutes

dealing with certain aspects of these crimes. N.J.S.A.2A:91-3
to 8, N.J.S.A.2A:111-9 to 12, 39, N.J.S.A.2A:119-4, N.J.S.A.
2A:122-3, 47:3?29. 2C:21-4. The Code departs from existing

law in distinguishing between business or financial records and

private, nonbusiness records.
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It is a disorderly persons offense to knowingly

and fraudulently.pass a "bad" check. 2C:2145. No restriction
on the amount of the instrument is included. Under present
law, if the check exceeds $200, it is a misdemeanor, punish-
able by one year imprisonment. Otherwise, it is a disorderly
persons offense. See N.J.S.A.2A:111-15 through 17; N.J.S.A.
2A:170-50.5 through 50.6. The rationale for the Code's
generally lighter treatment of the offense is the fact

that if the money is obtained, the offender may be prosecuted

for the more serious crime of theft by deception. Commentary,

p.242. However, it is submitted that it is reasonable to
punish according to the amount of the check. Therefore,
if the check exceeds $200, the offense should be designated

a crime of the fourth degree. Cf.,State v. Covington, 59

- N.J. 536 (1971).
Presently, a certificate of protest issued pursuant
to a bad check constitutes presumptive evidence of the passer's

knowledge of insufficient funds. State v. Pollack, 43 N.J.

34 (1964). In those cases where payment is refused for lack
of funds, the Code restricts the presumption, giving the
passer ten days to honor the checks before the presumption
attaches. The presumption also exists if the issuer had no
account with the drawee when the check or order was issued.
Section 2C:21-6, dealing with credit cards, makes
knowing, improper use of them a disorderly persons offense.
Earlier versions of the Code provided that the crime was one

of the third degree. .The penalty now fixed by the Code fails
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to take into account the value of the goods or services

obtained. However, it is conceivable that certain use of

credit cards may be prosecuted as forgery under 2C:21-1.

See State v. Gledhill, 67 N.J. 565 (1975).

Certain specified deceptive business practices

are proscribed by Section 2C:21-7. The Code is more precise

cys 60
than present law as to what practices are prohibited. In

a broad attack on business frauds, the drafters have made

‘it unnecessary £o prove that the aefendant'actually obtained
.'property by his deception. The rationale is that it should
~not be necessar§:to oall angry consumers to testify against

the defendant. Most of the forbidden practices may be unco-

‘vered by governmental inspectors. It would be undersirable

to compel the pﬁblic to await consummated cheating before

"holding thevdefendant responsible. Commentary, p.244. The

'Code incriminates fraudulent practices and places less emphasis
upon the loss éccruing to the consumer.

‘ This section also relaxes the traditional require-
ment ofiguilty knowledge. The mere use and possession of

false weights and measures, or the sale or offer for sale of
adulterated or mislabelea‘items is sufficient for conviction
under the Code. As noted in the Commentary;

..}The professional generally has reason

and opportunity to know whether his weights
are false, his goods adulterated or mislabeled,

60 Some deceptive business practices are now prosecuted under

N.J.S.A.2A:108-1 through 8; 2A:111-22 through 24; 2A:111-
377 Z2K:150-1; 2A:170-42 and 2A:l70-72..
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. . . . i isi ' ’ stion or selection
his financial statements and public of making disinterested comment, sugge !

advertising accurate. And it 1s more o ' e.g. critics. Subsection (c) makes the giver of the bribe

important that'he be pu? to progf that he
fe"1ikely o victimize numerous customers. equally guilty as the receiver. |
Commentary, p.244. | | | ’ . The proscription against rigging publicily ﬁw
It is an affirmative defense if the defendant proves by a _ exhibited contests, expands existing law on the subject, ﬁﬁ
vpreponderance of the evidence that his conduct was not "knowingly | _ \ N.J.ShAZA:93-iO to 14, by including nonsporting events and ﬁ
or recklessly deceptive.” "\ ' S . by including any form of corrupt interfetence, such as’by i
Misconduct by a corporate official is taken from ; S administering drugs to an athlete. 2C:21-11. Liability is
a provision of the New York Code. 2C:21-9. See also N.J.S.A. - L exfended to participants in the taged contest. il
2A;111-12 and 13. It makes it a crime of the fourth degree S o The beneficial‘factors devolﬁing from the new
for a director or officer of a stock corporation to act _ | _ : Code'provisions.on forgery and fraﬁdulént practices are
otherwise than in accordance with law in declaring dividends, , : ‘that générally the offenses set forth therein have been
discounting notes, repurchasing shares, etc. The question ’ simplified and donsblidated into a comprehensive regulatory

arises whether "in accordance with law" refers to state or
scheme.

federal statutory law, administrative regulations, or the

internal private law of the corporation itself. This ambiguity

should be specified.

Section 2C:21-10, commercial bribery and breach

of duty to act‘disinterestedly, consolidates a series of

dnrelated statutes in our present law. See N.J.S.A.2A:91-1,
2; N.J.8.A.2A:93-7 to 9; N.J.S.A.2A:170-88 to 91. This
section generalizes from existing legislation dealing with
"commercial bribery”, usually ofvagents or fiduciaries, and

extends that principle to managers of any public or private

institution or corporation, including labor organizations.
Subsection (a) requires a conscious disregard of a known
duty of fidelity before the crime is committed. Subsection

(b) deals with a breach of duty by those in the business
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CHAPTER 24 - OFFENSES AGAINST THE
FAMILY, CHILDREN AND INCOMPETENTS

Thé Code's dréfter's héve generally sought to protect
fgmi;ial institutions by broadening the reach of criminal
 provisions in some sections énd by reducing the degree of
the offenses, thus decreasing the corresponding penalities
for minor breaches of the peace. Technical anachronisms
baséd_upon common law cbncepts of marriage and the family
| have been eliminated.

Section 2C:24-1, penalizing bigamy, reflects a
substantial change in attitude toward this crime. The new
‘law emphasizes the actor's state of mind in determining when
criminal liability should attach. For examplebunder the

present law (N.J;S.A.2A:92-l), an individual who could show that
his first marriage was void, even though at the'time he
entered the second marriage he was unaware of this fact,

would escape criminal liability. N.J.S.A.2A:92-1(d). Yet, an
individual who married under the genuine but‘mistaken belief

that his first marfiage had been dissolved would, nevertheless,
fail withinvthe proscription bf the statute. Thus, the |
actor's good faith beliefs are all but irrelevant.

To effect a shift in emphasis, the Code has altefed
the defenses to the crime ﬁo take into consideration defendant's
reasonable belief. Under N.J.S.A.2A:92-1, a defendant could
‘escape liability if he could prove that; (a) his spouse had
remained outsidé the United States continuously for a period

of five years or, (b) his spouse had absented himself or herself
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continuously for five years and defendant was unaware

that the spouse was still alive or, (c) defendant

had obtained a valid decree of divorce, Or (d) his former
marriage has been or shall be declared void and of no effect.
Code provision 2C:24-1 defines the following defenses: (a) the
defendant bélievedthat the prior spouse is dead, (b) the
defendant and the spouse have been living apart for five
consecutive years throughout which defendant had no knowledge
that his spouse was alive, (c) a court has entered a judgment

purporting to terminate or annul any prior marriage and

"defendant is unaware that the judgment is invalid, or (d) the

actor reasonably"belieyed that he is legally eligible to
remarry. (emphasis supplied). It is evident from even a
cursory examina£ion of this provision that the primary
focus of the new law is the actor's intent and belief.

The é;mmentary to thecéde focuses on the alteration in
the introductory language of the provision. Present law
spéaks of "any person who,‘having a husband or wife living,
marries another... ." N.J.S.A.2A:92-1. The Code alters this
language to read, "A married person is guilty of bigamy...if

he contracts or purports to contract another marriage...

'According to the Commentary the purpose of this‘change_is

"

"to include persons who underwent a previous void marriage...
since such people demonstrate by their behavior "a dangerous

disposition to plural marriage." Commentary at p.250. If

this is the intent of this change, the wording is not

sufficiently clear to convey this import.
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Moreover, it is not cleér thaf such a change is
desirable, either legally or socially.  Both marriage and
bigamy are legal concepts requiring the existence of
certain juristic prerequiéites before either may legally
'be effectuated. The result is that certain marriages are
deemed -- should any of these prerequisites be left unmet --
to be a legal nullity from their very inception. Thus, as
bigamy is defined in terms of marriage,its existence has
traditionally, and logically, been depehdent upon the
existence of‘a valid marriage. It, therefore, follows that
'in a legalistic sense, the absence of a valid marriage
properly renders the crime of bigamy a legal impossibility.

Section 2C:24-1(a) (4), provides a defense
for "the actor [who] reasonably believes that he is legally
eligible to remarry." This "good faith" provision does
not reflect the majority view throughout the country,61 and
would on its face appear to be in derogation of prevailing
case law in New Jersey which provides for strict liability.

See State v. De Meco, 30 N.J. 1,14 (1955). However it must

be noted that the court in DeMeo observed:

"...we expressly withheld determination
as to the availability 'in situations
not before us' (1 N.J.Super. at 214)

of a defense to a bigamy prosecution
‘resting upon the defendant's honest
belief, reasonably entertained, that

he was legally free to remarry in New
Jersey." Id. at 14.

1 :
6 See Commentary at 254.
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This language, despite its being dictum, might certainly be
construed as a fore:unner to the Code. It certainly
represents an enlightened approach more in keeping with
current thought. 62 | ’ |

| Finally, the Codé substantially reduces the
penalty for bigamy. Whereas the present law makes bigamy
a high misdeﬁeanor, the Code schedules it as a crime of
the fourth degree punishable by ﬁp to eighteen months in
priéon. Such a reduction of the penalty constitutes a
welcome change.

Section 2C:24-3 initially proscribed abortion.

That provision‘has been deleted. Prior reviews of this

section had been hampered by the lack of a decision in

the then pending cases of Roe V. Wade and Doe v.Bolton.

In response(to the comment by the Division of Law Revision
of the Legislative Services Agency (July 2, 1974), i.e.:

"The proposed Code and the commentaries do
not take into account that this section
would increase the number of situations in
which a person could be declared to be not
guilty of bigamy although both the bigamous
marriage relationships may continue to
exist. If a man who has two wives is

found to be not guilty of bigamy, the result
will be that unless one of the wives chooses
to act, he may have two apparently valid
marriages. He will be able to have two wives
and two families free from any interference
from the authorities.” ‘

It is suggested that in view of the narrowly defined group
involved, i.e., those charged with bigamy who successfully
defend on the 'basis of §4.(a), and considering the available
alternative of a divorce action by the parties involved,

the problem -- one having an inordinate impact on the poor
and uneducated -- may be better handled outside of the

criminal justice system.
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However, the subsequent United States Supreme Court opinions
in these casee [reported in 410 U.S. 413, and 410 U.s. 179
(1973) respectively] left no doubt that the constitutional
right of privacy in a physician--patient relationship is
paramount to New Jersey's right to proscribe abortions by

a licensed physician during the first six months of
pregnancy. Thus, there was no basis upon which the Code

could set regulatory standards in this area, and this section

" was properly deleted.

However, it nonetheless remains clear that the
State has retained its right and obligation to proscribe
abortional acts by lay persons in order to protect the
health and welfare of its citizens. It is therefore
recommended that an appropriately limited proposal be
included in the Code to fill this void. See State v.
Norfleet, 67 N.J. 268 (1975) and e.g. Senate Bill 508.

Section 2C:24-14, endangering the welfare

. of a child, provides fourth degree penalties for any

individual who, having the legal responsibility for the

care of a child, causes him such harm as would place

him within the definition of "abused or neglected" as
codified in N.J.S.A.9:6-8.21. This provision is' evidently
designed to supplement the very comprehensive civil treatment
of the child abuse problem outlined in N.J.S.A.9:6-8.8 et seq.

Examined in conjunction with the scheme constructed by
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N.J.S.A. 9:6-8.8 et seq., this provision adequately provides
the State with an additional tool to combat this growing
problem. It should not, however, be forgotten that in
cases in which children have sustained serious injury the
offender should be charged with one of the more serious
crimes against the person (2;2" aggravated assault) which
carries a more severe sentence. |

Section 2C:24-5 proscribes willful nonsupport.
Under this section a person is liable to fourth degree
penalties if he willfully fails to provide support to a

spouse, child, or other dependent. Three conditions are

required before liability can be imposed: (1) the defendant

must have the ability to provide support; (2) he must know
that he is obligated to provide support; and (3) the failure
to provide must be persistent. This latter requirement
constitutes a eubstantial ﬁodification of existing law

which only requires "wiliful" default. See N.J.S.A.2A:100-1
and 2. According‘to the Commentary, "exemplary punishment is
of doubtful efficacy in complex famiiy situations where many
forces, psychic, social, and economic may combine to excuse

if not justify, the behavior." Commentary, p.260. This

observation is undoubtedly true, but does not justify such

a modification of our present statutory scheme. The term
"persistent" connotes not only willfulness, but also an

abject refusai. Such an ambiguous term places a most difficult

burden on prosecutorial authorities and should be deleted.
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,The discretion cohferred on prosecutdrs at present obviates
 the danger of a stringent and unjust application of such
a statute.

This provision also departs from the present
statutory offenses by providing that a duty of support is
owed to the "spouse, child or other dependent." (emphasis
supplied). In the past, only men were statutorily required
to support their spouses and children. The Code extends
this obligation to women. While this .change may have only
limited application, its intent is salutary and reflects
recent developments in the law and society requiring that
women be accorded both equal rights and equal responsibilities
as men.

With regard to the sentence imposed for a violatioh
of 2C:24-5, the immediate question is one of determining
the purpose of the statute. It would»appear the statute is
designed to ensure the maintenance of support and thereby |
protect the family unit. However, an incarcerated defendant,
in the vast majority of cases, is unable to raise the money.
SectionIZC:62—1 recognizes this problem and has an
alternetive remedy which the court can utilize. However,
2C:62-1 is worded in terms of the duty of a husband to pay
sums of money to the wife, and does not impose a reciprocal
duty on the wife. 1In view of the non-discriminatory language
of 2C:24-5, there should be a corresponding change in the

language of 2C:62—1.
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Section 2C:24-6 proscribes unlawful adoptions.

This provision prohibits individuals from placing or offering
to place children, for the pufpdses of adoption, except if
the placement is with the child's sibling, grandparent, aunt
or uncle, legal guardian, or an individual who has been
approved by law for such purpose. Additionally, section
2C:24-6 penalizes anyone, other than a licensed agency, who
receives any pecuniary benefit from placing a child for
adoption.

While the language has been changed to some extent,
there appears to be little or no difference between the
effect of this section and that of N.J.S.A.2A:96-6 and
N.JfS.A. 2A:96-7.

Section 2C:24-7 involves endangering the welfare of
an incompetent person. A person who knowingly acts in a
manner likely to injure the physical mental or moral well-
being of an individual, who because of a mental defect, is
unable to care for himself is éuilty of a disorderly persons
offense. While the purpose of this provision is laudatory,
the language is subject to serious question. The broad
generalizations and ambiguous terms contained herein constitute
a fatal defect, e.g., "in a manner likely...to be injurious
to the physieal mental or moral welfare...of a person unable

to care for himself...because of mental disease or defect."
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Assuming that the statute could be written so as
to be sufficiently specific, it is recommended that the
penalty also be revised. Under section 2C:24~4; a person
who .endangers the welfare of a child is liable as a
fourth‘degfee offender. One who endangers the welfare
of an adult who, because of a mental defect, is at least
as equally unable to protect himself as a child should'

incur the same penalty.

CHAPTER 27 - BRIBERY AND CORRUPT INFLUENCE

Section 2C:27-2 is the codification of the
offense of bribery. Of course, New Jersey has always
récognized such a crime as part of its common law.

See e.g. State v. Ellis, 33 N.J.L. 102 (Sup.Ct.1869)

and N.J.S.A.2A:85-1. Further, a number of statutes:

have been enacted which extend the common law offense to
various additional types of official and unofficial
conduct, or which increase the penalty imposéd for certain

types of bribery. See N.J.S.A.2A:93-1 to 14. Therefore,

the present inquiry must be whether the proposed codification
 materially alters the scope of the existing law, and,

if so, whether that alteration is desirable.
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Initially, this office is of the opinion that section
2C:27-2 is basically a sound proposal with a number of
particularly‘appealing features. First, the scope of
the proposal includes any "public servant” who is the
intended or actual recipient of a bribe. In section 2C:27-1,
"public servant” is defined to include’not only a public
officer but any employee of government. Specifically
included in this definition are judges, legislators and anyone
participaﬁing in the governmental process such as a juror,
advisor;'consultant, or otherwise. Thus, the proposal would
reach those officials traditionally covered by the common

law offense (see State v. Begyn, 34 N.J. 35,43 (1961)),

those specifically named in N.J.S.A.2A:93-1 to 4, and a class

of public employees not heretofore inéluded, Moreover, the

proposed section also applies to party "officials" and "yoters".
A "party official" is defined in 2C:27-1 as anyone

who holds an elective or appointive post in a political party,

which post involves some responsibility for directing or

conducting parﬁy affairéw While a "voter" is not defined,

it would appeaf to refer to anyone who votes in a matter

of concern; However, it is preferable that this term be

specifically defined. This office believes that the extended

coverage provided by the proposed section as to the types

of officials aﬁd individuals who may be bribed is clearly

desirable.‘ Tﬁe public must be served faithfully by all who

participate in government, either as employees, office

holders, or political leaders.
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A second laudatory aspect of this proposal is
that it resolves any question as to whether the mere
solicitation of a bribe by a public servant constitutes

an offense. See State v. Begyn, supra at 48. A public

servant should be prohibited from initiating such corrupt
behavior and the present proposal would establish that
prohibition.

Anotﬁer important feature of the proposed section
is that it extends to bribe offers which seek to affect
‘ministerial actions as well as the exercise of discretion.
Stated otherwise, it is clear that a public servant should
not be permitted to accept a fee or reward in exchange for
his failure to perform a duty of his position or for his
conduct in violation of a certain duty. The Code specifically
provides that such behavior would constitute bribery,
regardless of the fact that the public servant had no lawfﬁl
discretion in the matter.

Finally, 2C:27-2 wisely provides that the offense
of bribery is committed even if the public servant is not,
in fact, qualified or authorized to act in the desired manner.

This comports with existing law. State v. Ellis, supra.

Moreover, it does not appear that the prosecution would have
- to prove that the public servant had "apparent authority"

to act as desired. This office believes that this is an
appropriateiformU1ati0n- If the parties involved were
willing to act under the assumption'that the public servant

could further the desired goal, that fact should be dispositive.
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~ In its analysis of this section, the Division of

'Law Revision expressed considerable concern that the section,

if enacted, might be interpreted as a strict liability

offense, ‘i.e., one which does not require any criminal intént

or mens rea. As the Divisicuynoted, statutes found to be
reiterative of common law offenses are traditionally interpreted
to require éll of the elements which were involved in the

prébf of the crime . Thus, a sﬁatute proscribing

a bribery offense would presumably require an element of mens

‘rea, usually characterized as a corrupt motive or bad faith.

See State v, Begyﬁ, supra; gﬁ.State'Vr Winne, 12 N.J. 152

- (1953). However, the Division of Law Revision seemed to fear

that the Code Provisions would not receive this interpretive
presumption and might be construed to eschew any intent regquirement.

This office understands the_DiVision's concern

in this matter, but feels that it is unwarranted. The Code

expressly provides that the rule of interpretation for any
section is that a criminal intent is presumptively required.
2C:2-2(c) (3).  Moreover, a reading of the bribery section
itself demonstrates that it wouid be impossible to construe
it as a strictbliability offense. The offense is committed
only if the benefit is offeréd or accepted for consideration
as a particulai exercise of discretion or for violation of

a "known legaladuty." Evidently; pfoof of the crime would
require proof of the reason for which the.benefit was offered

or accepted. This would nécessarily require proof that the

officer or recipient knew and understood the benefit to be
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tendered for such a purpose. Hence, a general criminal

intent, and knowledge of all the required elements would be

necessary.

State v. Lamberston, 110 N.J.Super. 137
(App.Div.1970) . -

Despite the foregoing, this office finds the
proposéd section to be seriously flawed. The first questionable
feature of the section relates to the fact that it attempts
to differentiate between bribery involving any public servant
and that which touches official discretion in judicial or
administrative proceedings. Section 2C:27-2(a) and (b). This
distinction is made for the purpose of requiring that a
"pecuniary benefit" must be/offered or recei&ed in the
majority of cases, but a mere "benefit" is necessary for
bribes related.to judicial and administrative actions. This
office strongly opposes this variation. If a "benefit" is
sufficiently attractive to be the subject of a bribe offer
or acceptance, then it should not matter in the eyes of
the law whether the benefit is capable of easy translation
into pecuniary terms. Thus, the "pecuniary benefit" requirement
should be abandoned. However, there may be another purpose
for retaining the present categorization. The existing law
imposes a more severe penalty on judges, magistrates and
legislators than it does on other classes of bribe recipients.
N.J.S.A.2A:93-1 and 2. In view of the extreme sensitivity
of judicial, legislative and quasi-judicial administrative
proceedings and the importance of public confidence in such

processes, it may well serve a legitimate purpose to maintain
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_ greater sanctions in cases that reach those procedures.
Therefore, this office recommends that the penalties be

"graded to reflect these policies and values.

The ﬁext'criticism of section 2C:27-2 concerns
that last paragraph;'.That paragraph is presumably intended
to remove as a defense the fact that offerer or briber acted
under the effedt of extortionate or coercive behavior
oﬁ the part of the public official or his agents. However,

if that is the purpose of the proviso, such intent is not

reflected in the language. Rather, as presently worded, the

section is'totally unintelligible. To cure the problem, the
‘words "solicited, accepted or agreed to accept a benefit"
should be changed to "offered, conferred or agreed to confer
'a benefit." The reason for the change is that the recipient
of a bribe could not possibly claim in defense that the
bribe was made because of the coercive conduct brought to
bear on the briber.

Beyond a logical inconsistency of the final
paragraph of 2C:27-2 as written, there is some guestion
as to whether or‘not there should be a statutory immunity
granted to an individual who pays the bribe demanded by
the public official, where the coerced individual later

voluntarily informs the police of the offense and cooperates

to secure the successful prosecution of the official. Currently,

the law recognizes such an immunity for certain types of

bribery offenses. N.J.S.A.2A:93-3. Further, the Division
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of Law Revision posits that it may be unrealistic to require
that the individual advise the authorities rather than comply
with the demand, if there are extraordinary circumstances
brought to bear upon the individual by the official or his
agents. Nevertheless, this office insists that no automatic
immunity should be recognized in such cases. Instead, it is
believed that in the vast majority of cases tﬁe individual
who is subject to a bribe demand or solicitation would be
‘able to advise the police before making any'payment without
being subject to grave physical danger. 1In the rare instance
where the individual is so pressured that he may not
reasonably be expected to refuse to make the payment, it
seems clear that theré would be no culpability under this
section. The reason that no liability would attach in the
latter case is that the payment would not be consideration
for the future conduct of the official. Rather, it would
bé the act of a bullied victim, no more criminal than the
submission of an individual to the orders of an armed robber.
‘Stated otherwise, if the circumstances are
sufficiently threatening, the individual would be pro&ided
~ with a complete defense. Furthér, the policy in favor of
prosecﬁting the venal official, rather than the frightened
individual, as well as the good faith of the prosecutor, would
provide further assurance that unwilling victims would not
be prosecuted under 2C:27-2.. It is therefore the recommendation
of this office that the last paragraph of 2C:27-2 be deleted.

It serves no purpose and might needlessly confuse the law.
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Finally, the existing statutory law has expanded
the extent of bribery to cover the conduct of certain
hon—public‘ officials. Most notably, labor officials,
foremen, and participants in sporting events are subject
to penalties similar to thosé provided for public officers.

N.J.S.A.2A:93-7, 8, 10 to 14. This office recommends that

these laws be retained and that they be added to the

Code.

The following section in this chapter would create

~a class of offenses which are not expressly treated by existing

law. Section 2é:27-3 is, in effect, a variation of the
bribery prohibition. 1Its purpose is to prevent persons from

subjecting public servants to undue influence by reason

:‘of threatened harm, as opposed to promised benefits. As

with bribery, the present section is divided into several
éategories whiéh depend upon the type of official action
involved. Specifically, the first subsection relates to
threats of "ﬁnlaﬁful harm" with the purpose of influencing the
exercise of diséretion by any public servant, party official
or voter. The second category concerns threats of any type
of harm to influence the action of a public servant With
régard to é judicial or administrative proceeding. The third
‘subsection proscribes threatening harm to any public servant
to procure the violation of a "known legal duty." The fourth
and last classification prohibits privately addressing any

entreaty or argument to a public servant in order to influenceA
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»the outcomé of‘an administrative or ‘judicial procéeding on
 ,the basié of considerations other than those authdrizedbby
':lawl | |

As‘ncﬁed,lthere are currently no parailel provisions

“explicitly prohibiting such conduct. Attempts to influence

V,iijudges or nwgistrates‘in judicial proceedings could be

treated as obstruction of justice under the common la&.,

 State v. Cassatly, 93 N.J.Super. 111 (App.Div.1966). With
regard to intimidation of jurors, there is now a'sﬁatute

which proscribes Such,activity; N.J.S.A.2A:103—l. Also, there
may be instances'wherevthé common law and the statutory

crimes of extortion apply to threats against a public

_ servant. Statelv;,Morrisey, 11 N.J.Super. 298 (App.Div.l951);
N-J-S-A-2A2105;3,4;5; However, such patchwork applications
;aré.obViOUSiy‘unsatisfactory.‘ Therefore,”this office
}generally supportsbﬁhe:adOPtion of’this Seétion.: Nevertheless,
 §ome discuésion'of fhe pro§osal is requi?edf,

| The firsf*two;subcategories of 2C:27-3 differentiate
‘, be£wéen "unlawful héxﬁ“'énd éhy other type of threatened
hérﬁfb The purpose of this variance is to pfevént undue
«reétrictions oﬁ 1egiﬁimate pressures in the political and
govefnméntalvaréna;' In order to avoid'restraints‘uPOn
;protected préssuré»activities, mény of which:woﬁld’have
"ove;tones of free gpéech and expression, the drafters
.proséribe only threats of "unlawful harm" to‘influence the
conduct of publid servants. In contraSt; threats of any

type of harm to influence a judicial or administrative
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decision are prohibited. Clearly, the judgment has been
made that there can be no legitimate pressure brought to
bear on such decisions. While this office is willing to
accept that judgment, it is not completely satisfied with
the "unlawful harm" requirement for the majority of cases.
Since there is no definition in the Code of "unlawful", one
may question whether this éttempted classification will pass
muster against claims of vagueness. Unfortunately, there
does not appear to be any clear cut formulation which will
prohibit all unwanted conduct without infringing on protected
rights. Therefore, it appears that.the preseht wording of
subsections (15 and (2) is an acceptable compromise.

The differentiation of judicial and administrative
proceedings from other official action is also relevant
to the sentencing provisions in 2C:27-3. Generally, a crime
under this section is a fourth degree offense. However, if
the threat made was to commit a crime or to influence a
judicial or administrative decision, the crime is elevated

to that of the third degree. The drafters obviously believe

that society is peculiarly interested in assuring the

impartiality of judicial and quasi-judicial action. Therefore,
this concern is reflected in a higher penalty. Of course,

if the harm threatened to secure any official action is

itself a serious offense, the actor is more culpable and
deserves morettreatment. Further, such conduct as threatening
to kill or‘tovkidnap would presumably be separately punishable
under other sections of the Code. Therefore, the penalty

scheme appears to be adequate.
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Under subsection 2C:27-3(a) (4), a person is pro-
‘hibited from privately addressing argumenﬁs to one involved
in a decision in a judicial or administrative case. While
Fhis prescription might otherwise run afoul of the First
Amendment right to free speech and expression, it is
believed that such overbreath problems are successfully
avoided by the qualification that the argument be addressed
privately and that the intent be to influence the offiéial
to decide the case for non-lawful reasons. The remainder
of 2C:27-3 is acceptable.

The next section in Chapter 27, 2C:27—4,.prohibits
a person from soliciting, accepting or agreeing to accept
a pecuniary benefit as compensation for past action as a
public servant. While it would appear that such activity
would constitute common law misconduct in office (under
N.J.S.A.2A:85-1) where the solicitation, acceptance or
agreement were undertaken at a time when the person was
yet a public official, there is currently no provision
made for such conduct by a formef public servant. - Since
the Code would abolish common law crimes, there is a real
need for this proposed section. This bffice recommends
only slight revisioné to the section as it is presently
worded. ,

As the Commentary prepared by the New Jersey
Criminal Law Revision Commission noted, the solicitation
of rewards for past official action not only corrodes the

integrity of public servants but also impliedly1requests
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is a crime of the fourth degree. It is suggested that this

future payments for continued favorable consideration of

the payor. Because of this two fold cor?upting effect, this
office believes that this offense is a serious one and should
be treated accordingly. It must be remembered that the
commission of this offense requires that the public servant
have acted favorably to the party solicited either in the
exercise of discretion or by violating a known duty. |
Therefore, the offense established by this section should

be punished at least as severely as a bribgry offense.

As written, a violation of 2C:27-4 by the receiver or payor

also be upgraded to a third degree offense.
There does not appear to be any problem with the

bteadth of 2C:27-4. As with bribery, the requirement that

the payment of thé benefit be made as compensation for past
actions,wouldt£ecessarily require that there be a mens rea
element. See Section 2C:2-2(c) (3). Therefore, any objection that
the proposed section‘would unduly inhibit such lawful

activities as campaign fund raising would not be well

taken. Comparé United States v. Brewster, 506 F.2d 62

(D.C.Cir.1974).

Two other points of dissatisfaction with this
section must be noted. Unlike the bribery section, 2C:27-4
applies only to the conduct of "public servants" and not to
"party éfficials" or "voters". It is difficult to understand
why this line is‘drawn. Certainly, the State has a compelling

interest in promoting the fairness with which political
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pérties are run and in preventing a voter from exercising

 his franchise in>the expectation that a particﬁlar choice

Will be rewarded. This interest is no less strong where

the solicitation or offer of a reward occurs after the conduct
in question than when it occurs before. Thus, this office

- would amend the section to extend it to party officials

and Votérs. |

Lastly, 2C:27-4 employs the term "pecuniary benefit"”
to describe the compensation paid for the past conduct. This
office is again unable to discern a reason why it should be
a requirement that the benefit be easily converted into
monetary terms. Here, as with bribery, if the recipient or
the offeror believes that a certain benefit is fit compensation
for the past acts, then the law should be satisfied. It is
the persuasive and corrupting impact of the benefit, not its
nature or amount, that is important. The parties themselves
are the best judges of what would suffice to compensate for
the completed act and, implicitly, to induce future favorable
action. Whether that compensation is "pecuniary" or not
should be irrelevaht. It is recommended that the word
"pecuniary" be deléted from this section.

Section 2C:27-5 declares that it is a fourth degree
offense for any person to unlawfully harm another in
retaliation for the unlawful service by the latter as a
public servant. This office believes that such a provision
is warranted to establish a criminal penalty for those

unlawful retaliatory acts which are not otherwise punishable.
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- Because of the existence of other criminal sections which

proscribe various types of ﬁnlawful hdrms; it is felt that
the present gradation of this offense, as a fourth degree
crime is adequate. However, wé would prefer to
see the coverage of this provision extended to "party
officials". -The State has an interest in protecting the
honest and conscientious activities of political officers
ahd leéders, To allow reprisals against such individuals
would seriously'undermine free expression and association
in political matters. Otherwise, this section is adequate.
The next offense defined by Chapter 27 prohibits

.

the giving of gifts to public servants by persons within

the jurisdiction of the recipient. The section is divided
into four classes which depend upon the nature of the public
servant and thentype of official authority involved. The ;
exceptions provide that there will be no liability if the -
public servant was entitled to the benefit as a lawful fee, |
if the benefit was bestowed for reasons of kinship or other
persoﬁal.reasoﬁs independent of the official status of the
recipient, or if the benefit is so trivial as not to present
a real risk of undermining official impartiality.

It should be noted that we would again

reject the necessity of showing a "pecuniary benefit" for

the same reasons expressed above in relation to other sections.
Additionally, the provision should make no exceptions for
"trivial” benefits. So long as the motivation for the gift

is the status of the public servant, it should be proscribed.

\
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The possible harshness of this approach is mitigated by the
fact that a fourth degree offense gives a sentencing court

a great deal of flexibility. In fact, no custodial term is

required. Section 2C:43-6. Further, it is believed that the good

sense of prosecutors will prevent abusive actions under the

recommended provision.

Section 2C:27-7 represents an effort by the drafters to

prevent one of the most-blatent evasions of the bribery

and corruption laws. It appears thet a cemmon device for

such evasion is to contract with a public servant for

services and consultation on a metter which will later come
before the public servant in his official capacity. - Of
course, this same result can be achieved if the public servant
is offered a ‘generous payment for goods or property, or if

the consultation fees are paid for services rendered on

matters other than the one which is later to come before him.

The draffers recognize this fact. See Commentary at 268.
Nevertheless, it does appear that sueh an obvious conflict
of interest situation as is described by the proposed section
should be prohibited.

It must be emphasized that, if the pﬁrpose of
any payment is to influence the decision of action of a public
servant, then the form of that payment, whether direct or
indirect, should be of no legal consequence. See State V.
Smagulai 39 N.J.Super. 187 (App.Div.1956). Presumably, the

form of a particular corrupt transaction will not prevent
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the State from prosecuting under an appropriate section ef
the Code which prohibits its substanee. Thus, 2C:27-7
is not strictly necessary, but would have the effect of
deterring one of the most clearly abusive practices.

| The second paragraph of 2C:27-7 declares that it
is a fourth aegree effense for anyone tb offer, confer or
agree to confer compensationmas prohibited in the first
paragraph of that section. Notably, an individual would not
be guilty under’ the second paragraph uniess it were shown
that he knew his actions to be unlawful. This highly
unusual requirement is undoubtedly intended to protect
those lay persoee who in good faith consult attorneys or
other professibnels whe are also public servants. See
Commentary act 269. While we are generally opposed
to such an‘extraerdinary element of scienter, it does
appear that unfairness may result if no protection is
extended to those who innocently seek professional advice
from persons who are also public servants. This office
would propose that it be required that the persons who pay
the compensation must know of the recipient's position
as a public seréant and must know also that his official
authority touches_the subject matter involved. In addition,
it shouyld be required that the compensation be paid
dorfuptly, i.e., non—innocehtly or in bad faith, with the
intent to gain fevor from the official in the matter involved.
This middle ground would prevent prosecution of the nonculpable

individual without holding the State to the extreme burden

-137-



of proving knowledge of illegality. However, there should
be a presumption that the compensation was not paid
innocently if it is'shown_that the public servant is not
ehgaged in an ongoing business which continuously offers
service»to the public, g;g;, as an attorney. Surely, the
danger of unfair prosecution of an innocent lay person
WOuld diminish shafply with a public servant who is speciallyv
employed by a particular business or interest group.

| The final section in Chapter 27 attempts to curb
the practice of making payments to individuals in return for
their influence ih securing the approval (or diéapproval) of
appointments or advancements in public service or the approval
of the grant of a government benefit te any individual or
for any transaction. Section 2C:27-8 is important because it extends
the coverage of the criminal law to the undesirable practice
of influence peddling, which might not be otherwise proscribed.
Thus, the séction does not require that the recipient or
solicitor of the benefit be a public servant. Further, the
recipient or solicitor need have no official authority or
control ovér the matter, but must only trade his influence
over others in return for the forbidden compensation. Current
New Jefsey law has a similar provision which prohibits even
a private citizen from accepting a payment in return for

efforts to influence governmental action. N.J.S.A.2A:93-6;

State v. Ferro, 128 N.J.Super. 353 (App.Div.l974). Thus,
the proposed section would in large part continue a desirable

aspect of existing statutory law. Moreover, subsection (b)
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would extend the coVerage to inqlude:payments for the exercise
of any "special influence" upon a public servant. There is
no limitation placed upon the purpose for which such influence
may be sought. Overbreadth problems appear to be avoided
by the fact that "special influence" is defined to be
influence apart from the merits of the transaction. Also of
assistance is the requirement that the benefit be paid to the fecipient
as compensation for the non-meritorious facet of the influence
to be exerted. Thus, it does not appear that such legitimate
pfoféssional activities as afe continuously carried out by
attorneys and lobbyists would be hampered by this section.
Both the recipient and the offeror of a benefit
‘condemned by 2C:27-8 are subject to fourth éegree penalties.
At present, such statutes as N.J.S.A.2A:93-1 and 2 establish
a high misdemeénor for atfempting to purchase favor or
influénce in a judicial or legislative matter. This raises
the question whe#her there should be higher penalties provided
where the benefit is paid for influenée in these parﬁicularly
delicate areas. It is our belief that such higher
penélties, both monetary and custodial, should be provided
where the purchased influence is iﬁtended to distort the
judicial process or where it ié iﬁtended tq prevent the
efficient invesﬁigation of crime, the1épprehension of a criminal
or the prosecution of a criminal‘offense. Further, thev
present proposal employs the term "pecuniary benefitf in
describing the unlawfulycompensation to be paid. As indicated

earlier there seems to be no reason to make this
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largely imaginary, but potentially troublesome, distinction

between a mere benefit and a pecuniary one. With these

modifications, the section under discussion appears acceptable.
Prior to this final revision of the Code, Chapter 27

contained a final provision, 2C:27-9, which imposed an

obligation on public servants to report to the proper authorities

any offer of a benefit which is unlawful under the terms of

this Chapter. It is submitted that the high degree of

trust reposed in public servants more than justifies imposition

of an affirmative reporting obligation_and that this section
should‘not, therefofe, have been deleted.

However, a public servant should not be subjected
to possible prosecution for mere negligence or ignorance;
Thus, it should be made clear that an offense 1is committed
only where the 6fficial "purposely" fails to report an unlawful

'

offer of benefi?. In this way, it would be necessary for
the State to prove that the official was aware of this offef
and of its unlawful nature, but chose to withhold it from
the proper aufhorities. Surely, it is not unreasonable

to require this much of our public servants. Further, in
view of the fact that several sections of Chapter 27 apply

to "party officials" as well as to public servants, it appears

anomalous to restrict the reporting requirement to public

servants only. Therefore, party officials should also be

reQuired to'report offers of compensation which are unlawful

by the times of this chapter.
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CHAPTER 28 PERJURY AND OTHER
FATLSTFICATION IN OFFICIAL MATTERS

The elements of the offense of perjury under
the Code are (1) a false statement, known to be false, (2)

made under ocath, and (3) material to the matter at issue.

This definition is essentially the same as that presently

proscribed in N.J.S.A.2A:131-1, 2 and 3. The penalty
incuired is one of the third degree. If the falsification
is made under oath, but is not material to the issue, or is
noﬁ made in an official proceeding, the offense committed is
merely false;swééring. Additionally, an individual is

guilty of false swearing if he makes a false statement under

~oath or equivalent affirmation when he does not believe the

statement to be true. False swearing is a crime of the
fourth degree if the act was done with intent to mislead a

public servant 'in the performance of his official duties;

otherwise it is a disorderly persons offense.

Under both provisions, a defect or irregularity in
thé administering of the oath provides no defense to either
crime. Moreover, the actor's good faith bélief that his
statement'sngre not material is no defense to a charge of
perjury.

These provisions substantially reflect current
law, though in a more clear and‘concise formulation, and

appear to be'satisfactory. The only significant departure
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from present law made by‘the Code in this.area is the
allowance of a defense of retraction. Under the Code,

if the actor retracts his falsification prior to the
termination of the proceeding or matter in which it is
made, he escapes liability. This defense was specificelly

rejected by our Supreme Court in State v. Kowalczyk, 3 N.J.

51 (1949).

While such ‘a provision has a salutory effect in
that it provides an incentive for a witness to correct a
misstatement before a final decision is made, it may also
encourage a witness to ihitially give false informaticn
knowing full well that if he is "caught in a lie", he can

escape liability by merely recanting. The Code Commentary,

~at 275-276,suggests that this defect may be remedied by

requiring that the retraction be made prior to the discovery
of the falsehood. This office concurs in this suggestion.
Under the Code, as well as under present statutes,
to prove the crime of perjury, the State must demonstrate
that the allegedly perjured testimony ie actually false.
With regard to false swearing, it is only necessary that the
prosecution show that the defehdant made two contradictory

vstatements; Section,gC:28m2(d). State v. Kowalczyk, supra;

N.J.S.A.2A:131-1. It is suggested that this method of

proof be extended to the crime of perjury as well.

Finally, it is recommended that the Code requirement

that the testimony of a single witness be supported by
corroborative evidence be deleted. At present, New Jersey

law requires such corroboration only in prosecutions for
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perjury. State v. Caporale, 16 N.J. 373 (1954). Inasmuch

as no such requirement exiets for‘more serious charges,
e.g., attempted murder or rape, it is difficult to
understand why the Code should demand such proof in regard
to perjury or false swearing. |

Section 2C:28-3 involves unsworn falsifications

to authorities. It creates a disorderly persons

offense for written statements which the author does not
believe are true if made pursuant to a form'Which notes
that false statements made therein are punishable.

A petty‘disorderly offense is defined by 2C:28-3
(b) to penaliée false statements, made with intent to mislead
a public servant, which do not come within 2C:28-3(a).
Additionally, an individual incurs liability under this provisions
if he purposely creates a false impression by omitting
information frem a written statement, submits or invites
reliance upon any writing he knows to be forged or altered,
or submits or invites relience upon any sample or other object
he knows to be false. Section 2C:28-3(b) (2),(3), and (4).

The above provisions depart from current law in

- that they do not require that the statements be made under

cath. Compare N.J.S.A.2A:131~6. These provisions should,

however, also be extended to include oral, as well as

written statements. Any statement made with the purpose
of misleading-a public official in the performance of his

duties is equaily undesirable and should be proscribed.
P
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Sections 2C:28-1(c) through (3) of the perjury
provisions (regarding irregularities, retraction, and
corroboration) also apply to 2C:28-3. The previous
discussion of these subsections, supra, is incorporated
by reference here with one exception. It is suggested
that if 2C:28-3 is extended to include oral statements.
the corroboration requirement be ret#ined as to verbal
falsification only.

Section 2C:28-4 proscribes false reports to law
enforcement officers. An individual who knowingly provides
a law enforcement officer with false information intended to
incriminate another is guilty of a crime of the fourth
degree. Other fictitious reports to law enforcement agencies
,¢onstitute disorderly persons offenses. This provision
essentialiy restates current law. See N.J.S.A.2A:148-22.1.

.Section 2C:28-5(a) prbhibits an individual, who
believes that an official proceeding or investigation
is abqut to be instituted, from attempting to induce a witness
to testify falsely, withhold testimony, elude legal process,
or absent himéelf'from a proceeding to which he has been
legally-summoﬁed. If force, threats, deception, or offer
of pecuniary benefit is utilized the offense is one of the
third degree; otherwise it is a fourth degree offense.

A witness who solicits or accepts any benefit to do any

of the acts specified in subsections a(l) through (4)
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commits a crime of the third degree. Section 2C:28-5(c).
Section 2C:28-5(b) penalizes, as a fourth degree offense the
harming by unlawful act of an individual because of his
ser#ices as a witness or informant.

This provision encompasses several offenses presently

contained within common law bribery, contempt or obstruction

of justice. See State v. Begyn, 34 N.J. 35 (1961); In re

Jeck, 26 N.J.Super. 514 (App.Div.1953);_State v. Cassatly

93 N.J.Super. 111 (App.Div.1966).

Section 2C:28-6 involves tampering with or

fabricating physical evidence. This section specifically

defines a crime which is presently contained within the
broadér crimes of contempt and/or obstruction of justice.
An individual démes within the prohibition of this section
if, knowing that an official investigation or proceeding is
pending he alters, destroys or»conceals any document or
object with the intent to impair its verity or avaiiability,
or he fabricatés or supplies a document or object knowing it
to be false in order to mislead those conducting the
proceeding.

Section 2C:28-7 proscribes tampering with public
records or infbrmation, This section codifies an offense

presently contained within several New Jersey statutes:

N.J.S.A.2A:109-1 (forgéry), N.J.S.A.2A:122-3 (malicious destruction

of written records), and N.J.S.A.2A:136-9 (stealing and
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altering records). It proscribes intentional destruction,
alteration or removal of governmental records, and knowing
entry of false information in such records. The penalty

varies as to the intent of the actor: it is a crime of the

"‘third degree if committed with intent to defraud or injure;

otherwise it is a disorderly persons offense.

Section 2C:28-8 proscribes impersonating a public
servant. An individual who félsely pretends to hold a |
public position with intent to induce another to submit to

or rely upon such authority is guilty of a disorderly persons

- offense. As noted in the Commentary to the Code at 280,

under current New Jersey law, the State need prové only that
the defendant‘engaged in a false pretense of official status.
No proof of a specific intent to induce submission to official

authority is required. It is recommended that the Code

.provision be revised to eliminate this specific intent.

Impersonating a public official creates a significant threat
to orderly government and to public confidence in governmental
officers regardless of the intent of the impersonator.

Moreover in view of the relaﬁively lenient penalty prescribed

~for this violation, the deletion of the specific intent

requirement would not be unjust.

CHAPTER 29 - OBSTRUCTING GOVERNMENTAL OPERATIONS; ESCAPE

Section 2C:29~1 proscribes obstructing the administra-

‘tion of law or other govérnmental function and Section 2C:29-2

proscribes resisting arrest.
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At pfesent,_the crimes defined‘by 2C:29-1,

2C:29-2, and'portibhsvdf 2C:29-3 afe not contained within

" specific statutes.,'Rather they“are‘prosecﬁfed'by means
" of N.J.S.A.2A:85~1 which provides that all crimes which

were indictable misdemeanors at common law and which are

not expressly enumerated in the statutes still constitute

~misdemeanors.

Undervthe7common law, it was a crime to do any

»act‘which prevented, hampered, impeded, or hindered the

due course afpublic justice. State v. Cassatly, 93

N.J.Super. 111,118 (App.Div.1966); 1 Burdick, Law of Crimes
. .§3283, p.409(1946)“‘The term "obstruction of justice"

therefore defined a broad category of crime embracing

such specific offenses as resisting arrest, tampering with
evidence, attempting to influence a juror, intimidating
a witness, and interference with service of process.

Perkins, Criminal Law, 494-495 (1957).

Section 2C:29-1 provides that a person who
intentionally impairs or perverts the administration of
law or other governmental function or attempts to prevent
a public servant from performing an officialifunction by
means of any independently unlawful act (e.g., force,

intimidation) ié,guilty of a disordérly persons offense.

‘This provision does not apply to flight by a person charged

with a crime, refusal to submit to arrest or any means of
avoiding compliance with the law without affirmative

interference with governmental functions.
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Such a factor should be weighed in sentencing rather than
~in eStablishing the criminality of certain conduct.
Under Section 2C:29-3, the person who'aids an
~accused is guilty Qf a crime of one grade less than the
voffehse the accused allegedly committed. The Code endeavors
to specify the types of aid prohibited. Included in the |
list of prohibited aid is the volunteering of false informa-
tion to a law enforcement officer, harboring or concealing
the pérson sought, providing weapons, transportation,
money or other’means to avoid capture, or suppresses evidence
which might and in the discovery or apprehension of such
person, warns the person sought of impending discovery.

| Section 2C:29-4 concerns compounding a crime.
A person is guilty of a crime of the fourth dégfee if he
accepts or agrees to accept any pecuniary benefit in
consideration of concealing the commission or suspected
commission of a crime. A person similarly commits a
crime of the foﬁrth degree for conférring or agreeing to
confer such benefit.

The common law offense of "cémpounding“ and its
statutory replacement (N.J.S.A.2A:97-1) penalize agreements
based upon a consideration to refrain from giving information
to law enforcement authorities concerning a crime. The
Code excludes from the purview of the statute the situation

where a victim of a crime agrees to drop prosecution if the
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offender restores property belonging to the victim or pays

damage for the harm the victim has suffered. The common law

“and the current statute make no such exception. Restoration

- of or indemnification for the loss is the only governing

standard in‘the proposed section. It should also be noted

that the Code haé no concealing of miSprisibn statute. Thus,

mere failure to report a crime is insufficient to render

anyone criminally liable. Spécific affirmative acts are

reqﬁired to be proven in‘order to be held responsible.
Section 2C:29-5 involves escape. ‘The Code

follows prevailing law in defining escape as an individual's

unlawfully removing himself from official detention,

Qr‘failing to return to official detention following
temporary leave. See N.J.S.A.2A:104-6. This provision

nakes clear that it is not intended to extend to individuals

- on probation or parole. The Code does, however, effect a

change as to the criminal responsibility on the part of

custodial_offidials. Under current law, such an official

‘could be penalized for permitting an escape even‘though

there is only’showing of simple negligence. The Code

would require that criminal responsibility be imposed only

in those situations where the official knowingly or reck-
lessly caused or facilitated the escape; See Section

2C:29~-5(b) .
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Additionally, this provision does not allow an
escapee to defend on the grounds that his detention was
brought about through an irregularity or without lawful
jurisdiction unless th escape involved no substantial risk
of harm to persons or property or the detaining authority
did not act in good faith. It is suggested that these
exceptions be deleted as contrary to the societal policy
against "self-help". If an individual is illegally detained,
the law provides many procedures for challenging the detention
and/or resolving that controversy. Allowing incercerated
individuals to "take the law into their 6wn hands" by
escaping undermines our concept of drderly resolution of

controversies by prescribéd legal procedures. Compare,

State v. Koonce, 89 N.J.Super. 169 (App.Div.1965), wherein
the Court held that an individual may not resist an illeéal
arrest, but must submit and challenge the arrest by the
appropriate legal procedures.

Section 2C:29-6 penalizes an individual who
knowingly supplies an inmate with a weapon or other object
which is usefull for escape. An inmate is similarly penalized
for procuring or possessing such an implement. If the

'objéct is a weapon, the offensé is one of the third
degree. Any other implement results in the application of a

fourth degree penalty.
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Section 2C:29-7 proscribes bail jumping.

This provision penalizes an intentional failure to appear

“on the part of an individual set at liberty by court order,

~upon condition that he subsequently appear. The scope of

this provision is not limited to situations where the

individual is out on bail, but it does not extend to parole,

 probation, or suspended sentence situations.

The severity of the sentence for failing to appear
is contingent upon the seriousness of the crime charged,
e.g., 1f he failed to appear to answer a charge of a fourth

degree crime, he incurs a fourth degreé penaity.

CHAPTER 30 - MISCONDUCT IN OFFICE; ABUSE OF OFFICE

'Sectiqn 2C:30—1 proscribes foicial oppression.
This section encdmpasses individuals who, acting or
purporting‘td act in an official capacity, and knowing
that their conduct is illégal subjects another to various
specified forms of mistreatment (g;g.,;arrést, search,

dispossession, lien) or who denies or impedes another in the

‘exercise of any right or privilege. The penalty imposed is

one of the fourth degree.
The conduct proscribed by this section currently
falls within the ambit of misconduct in office, which as

a common law indictable crime, has been incorporated into

;_‘ our statutory scheme by N.J.S.A.2A:85-1. Common law

" misconduct in office hés been defined as “corrUpt‘misbehavior

'=153-



by ah_offider in the exercise of his duties or while acting

under color of his office." Perkins, Criminal Law, 413

' (1957); State v. Begyn, 35,49 (1961). The question then

‘arose as to the meaning of "under color of his office."

v»In State v. Silverstein, 41 N.J. 203 (1963), a sheriff was
iﬁdictedvfor misconduct afising out of an abuse of the bail
bond system. The defendant argued that inasmuch'as a sheriff
had no legal authority to accept bail, he could not be
charged with misconduct in office. The Supreme Court
rejected this argument stating,

"when a public officer undertakes or
assumes to perform certain public
duties by virtue of his office and as
if incident to his office, and he
willfully engages in unlawful behavior
which violates the duties undertaken
or assumed, he will not be heard to
say that such duties were not required
by, or incidental to, his office, but

- were assigned by law to some other public
office not held by him. [41 N.J. at 208]."

The Code provision circumvents this problem by

utilization of the phrase "purporting to act in an official

capacity." (emphasis supplied).

Section 2C:30-2 proscribes official misconduct.
Under the Code, a public servant commits misconduct in
office when in order to secure a benefit for himself or
‘another, or to deprive another of a benefit, he:

(a) knowingly does an act related to his office,

but not an authorized exercise of his function,

or commits such act in an unauthorized manne

or, “ 3

(b) knowingly refrains from performing a

duty which imposed by law or which is
inherent in the nature of his office.

-154-

Violation of this section results,inva penalty of the fourth

degree.

This provision éssentially reiterates the common
law offense with ohe uﬁfortunate exception. Whereas the
present law criminalizes violations by a public servant of
his prescribed duties, the Code would render those violations
criminal only when the act or omission was coupled with an
attempt to obtain a benefit or to injure some individual.
Thus the public official who out of sheer laziness fails to
perform his duties escapes all liability.

| It is therefore recommended that the phrase

"ﬁith purpose to obtain a benefit for himself or another
or to injure another or to deprive another of benefit "be
eliminated, and that the broader common law formulation
be adopted. Such a change would be more in keeping with
the remaiﬁder of the Code which generally increases the
protection of the public against ébuses by public officers.

| Section 2C:30-3 proscribes speculating or wagering
on<official;action or information. This provision creates
a specific statutory offense for the misuse of confidential
knowledge obtained\as a result of holding public office, or
for speculating on the basis of official action which the
individual is in a position to influence. This offense is a
crime of the fourth degree. This provision has no equivalent

in current New Jersey law.
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Section 2C:30-3 is satisfactory as written.
However, as the Code Commentary notes, at p.292, an official
Qho has an investment, antedating his pﬁblic service, would
under this section be permitted to sell his holdings in
anticipation of adverse developments of which he has

"inside" knowledge. The Commentary suggests that this

problem could be remedied by means of administrative

‘regulations regarding the extent to which public officials

may upon taking office retain holdings in fields subject
to action of their governmental units. This suggestion

should be impleménted.

CHAPTER 33 - OFFENSES AGAINST PUBLIC ORDER, HEALTH AND DECENCY

Section 2C:33-2 provides that an individual is;
guilty of a petty disorderly persons offense if with the
purpose of causing public inconvénience or alarm, or if
acting so recklesSly as to create a risk thereof, he engages

in fighting, threatening or violent behavior, or causing

a hazardous condition by an act which serves no legitimate

purpose of the actor. Additionally, an individual incurs

liability if in a public place, with intent to offend
é,listener or in reckless disregard of the probablity of
doing so, he addresses the hearer in coarse, or.abusive‘
language.

The riot provision, Section 2C:33-1(a), a crime

of the fourth degree, is dependent in part upon 2C:33-2.
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It provideé.that an individual is guilty of'rioting if he
participates with four or more others in any disorderly

conduct with intent to facilitate the commission of a

crime, to coerce official action, or when armed with a

deadly weapon. When four or more persons engaged in disorderly

conduct knowiany fail to obey an order’ to disperse, they

are guilty of a disorderly persons offense. 2C:33-1(b).
The portions'of these two provisions aimed at

offensive language, as presently written, present significant

First Amendment free speech problems. In over-ruling

similarly wordéd state statutes, the United States Supreme
Court has helé that the States may constitutionally prohibit
onlj those abﬁsive epithets which constitute "fighting
words," i;g;,»words which when addressed to the ordinary
citizen are, as a ﬁatter of common knowledge, inherently

likely'to provoke violent reaction. Gooding v. Wilson,

‘405 U.S. 518 (1972); Cohen v. California, 403 U.S. 15

©(1971); State v. Rosenfeld, 62 N.J. 594 (1973). Accordingly,

Sections 2C:33-l‘and 2C:33-2 should be revised to conform

to the standard enunciated in these recent decisions.
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CHAPTER 34 - PUBLIC INDECENCY

Section 2C:34-1 creates a disorderly persons offense
of open lewdness proscribing the commission "in a place exposed
to public view ... [of] any flagrahtly lewd and offensive
act which he knows Qf reasonably expects is likely to be
observed by members of the public who would be affronted or
alarmed." Public lewdness is currently prosecuted under N.J.S.A.
2A:115-1, which prohibits "open lewdness or a notorious act
of public indecency, grossly scandalous and tending to debauch
thevmoralé and manners of the people...." The elements of this
offense include "an act which is indecent, is open and notorious
and tends to debauch the morals and manners of the people."

State v. Beckett, 56 N.J. 267 (1970). The perpetrator must

intend that his conduct be seen. State v. Beckett, supra.

The Code obviouély attempts to refine certain
aspects of the public indecency offense. As discussed with
reference to Chapter 14,\unlike the current law in this area,
Section 3441 is not designed to proscribe private sexual acts.
Moreover, the public behavior prohibited by the Code is limited
to flagrantly lewd acts committed for the "purposé of arousing
or qratifying the sexual desire of the actor or of any other
person,".rather than the more general “indecency“ penalized

by existing laws. See State v. Beckett, supra (defendant

masturbated in his car and was observed by a passer by); State v.

Griffin, 19 N.J.Super. 581 (App.Div. 1952) (defendant exposed

himself and performed self-flagellation in a park); State v.
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Buffano, 5 N.J.Super. 255 (App.DiV. 1949) (defendant exposed

himself in a movie theater); Van Houten v. State, 46 N.J.L.

16 (Sup.Ct. 1884) (defendant urinated in public view).
Rather than characterizing the location of the act
as a‘“public place," Section 34-1 specifies only that the
conduct be "exposed to public view." Even this latter phrase
appears unnecessarily redundant in light of the additioﬁal
prbposed»requirement that the perpetrator know or reasonably
expect that observation by a member of the public is likely.
The requirement that the indiViduals likely to view

the act respond;with "affront or alarm" also may present problems.

:It is unclear whether or not any member of the general public

may be assumed_to react "with affront or alarm" to acts of.

open lewdness, or whether some additional proof must be adduced

by the prosecution. It would seem difficult, at best, for

the}State to'eétablish personalized reéction of the specific
viéwer‘reésonaﬁly "likely" to observe a given act.

" Section 2C:34—2(a) classifies prostitution as a
disordérly pefsdns offénses. The present law defines prostitu-
tion as "the giving or receiving of the body for sekual
intercourse fdr hire, and the giving or receiving of the body
for indiscrimihate sexual intercourse without hire." N.J.S.A.

63

2A:133-1. The Code eliminates reference to noncommercial

63 Within the current legislative scheme, soliciting
unlawful sexual or indecent acts may also be prosecuted under
N.J.S.A. 2A:170-5. See State v. Adams, 77 N.J.Super. 232 (App.
Div. 1962). This is a disorderly persons offense, while N.J.S.A.
2A:133-2 penalizes prostitution and related offenses as
misdemeanors.
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indiscriminate sexual activity. However, the scope of the
proposed statute is broadened by the inclusion of homosexual
and other deviate sexual relations.

Offenses related to the promotion of prostitution
are established in Section 2C:34m2(b), and are penalized more
severely than the act itself. Procuring, pandering, transporting,
and other activities auxiliary to prostitution, now constituting
separate offenses, are integrated in the Code under a single
"umbrella" provision prohibiting the promotion of prositution in
gradations of degrees.64 See N.J.S.A. 2A:113-2 fhrough 12.
Section 2Cf34«2(d) provides that any person, other than
a prestitute's minor‘child or legal dependent incapable of
self-support, who is supported in substantial part by the
proceeds of prostitution is presumed to be knowingly promoting
prostitution in violation of 2C:34-2(b). Finally, the proposed
Code penalizes the patron of e prostitute as a disorderly
perSOn. 2C:34-2(e).

This seetion appears to implement the legislative
purpose‘of discouraging commercial promiscuity and its attendant
dangers, including the spread of disease, the impetus to corrupt

law enforcemeht officials, and the incentive to coerce and

exploit women. At the same time, reduction of the penalty for being

64 Procuring offenses are crimes of the fourth degree unless
they involve keeping a business or house of prostitution; procuring
an inmate for a house or a place in a house for a prospective
inmate; encouraging or purposely causing another to become or
remain a prostitute; compelling another to engage in or promote
prostitution; promoting prostitution of a child under 16, regardless
of the actor's knowledge of the child's age; promoting prostitution
of the actor's spouse, child, ward, or other person for whose

care he is responsible. All of the enumerated activities are .
crimes of the third degree.
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a prostitute to the level of a disorderly persons offense

-reflects the change in public attitudes toward regulation of

private sexual activity. The statutory imposition of equal

treatment of both prostitufegand patron also constitutes a

\ .

laqdable attempt to combat the problem of commercialized sexual

‘activity on a rational basis.

The Code eliminates all private obscenity offenses

involving adults. See N.J.S.A. 2A:115-2. Therefore, for example,

’proprietorsuand operators of movie theatres may not be prosecuted

for the showing of obscene films to an audience of consenting
adults. This change appropriately reflects the increasing public
tolerance for such material, as well as the need to reallocate law
enforcement resources to more critical areas. However, two aspects
concerning the prometion of obscenity s£ill require government

regulation. They are exposure of children under the age of 16

to obscene material and films, and the public communication of

obscenity. This strietly limited scheme for regulating obscenity
has been'impliedly approved by the United States Supreme Court,
which cautidned that legislation may not over-broadly proscribe for

adults materials only deemed harmful for minors, merely to protect

- the latter group. See e.g., Erznoznik v. Jacksonville,

U.S. , 95 S.Ct. 2268 (1975). Consequently, the Court intima-

ted that "state and local authorities might well consider

whether their objectives in this area would be ... served

by laws aiming specifically at preventing distribution of

objectionable material to children...." ‘Jacobellis v. Ohio,

378 U.S. 186, 195 (1964).

Sections 2C:34-4(b) and (c) prohibit the knowing
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commercial exposure of obscenity, including sale of material
and admission to films, to persons aged 16 and under. Section
2C: 34 (a) contains detailed definitions of "obscene material"
and"knowledge."65 Subsection (d) creates a presumption of

knowledge of both the character of the material and the age of

65 . . .
This section provides:

... a. Definitions for purposes of this
section: '

(1) "Obscene material" means any description,
narrative account or depiction of a specified
anatomical area or specified sexual activity
contained in, or consisting of, a picture
or other representation, publication, sound
recording or film, which by means of posing,
composition, format or animated sensual
details, emits sensuality with sufficient
impact to concentrate prurient interest
on the area or activity.

(2) "Obscene film" means any motion
picture film or preview or trailer to
a film, not including newsreels portraying
actual current events or pictorial news
of the day, in which a scene, taken by
itself.

(a) Depicts a specified anatomical area
or specified sexual activity, or the
simulation of a specified sexual activity
or verbalization concerning a specified
sexual activity; and

(b) Emits sensuality sufficient, in
terms of the duration and impact of the
depiction, to appeal to prurient interest.

(3)"Specified anatomical area" means:

(a) Less than completely and opaquely
covered human genitals, pubic region,
buttock or female breasts below a point
immediately above the top of the areola;
or

(b) Human male genitals in a discernibly
turgid state, even if covered.

(4) "Specified sexual activity" means:

(a) Human genitals in a state of sexual
stimulation or arousal; or

(b) Any act of human masturbation, sexual
intercourse or deviate sexual intercourse; or
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the purchaser, arising from the commission of the act.
It is an afflrmatlve defense to prosecution under (b)
and (c) that the purchaser falsely represented in writing that

he was 16 or older, that the appearance of this person would

lead an individual of ordinary prudence to believe him to be

age 16 or over, and that the act in question was committed in
good faith relying upon such written representation and appearance

and on the reasonable belief that he actually was age 16 or

over. 2C:34-4(e). Defendant must prove each of the three elements

of this‘defehse:by a preponderance of the evidence.
ThisASection'of the Code appears quite similar to parallel

provisions of the existing statutes. N.J.S.A. 2A:115-1.8;

2A:115—2.6. The age of the juvenile is changed from 18 to

16, and‘the defdnitions in the Code are somewhat more detailed

than those in N.J.S.A. 2A:115-1.7. The severity of the offense is

lowered from:a misdemeanor carrying a possible penalty of three

years imprisonment to a crime of the fourth degree with a
maximum punishment of 18 months incarceration. The affirmative
defense will remain intact, as wiil the presumption of

knowledge, although the terms of the presumption are more clearly
deSCribed in the proposed legislation. The Code omits two

additional sections of the present act, the statements of

65 (Cont'd) _ . _ ,
(c) Fondling or other erotic touching

of covered or uncovered human genitals,
pubic region, buttock or female breast.

(5) "Knowingly" means:

(a) Having knowledge of the character
and content of the material or film
described herein; or

(b) Having failed to exercise reasonable
inspection which would disclose 1ts character
and content.

New Jersey State Library
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legislative finding (N.J.S.A. éA:115-1.6; 115-2.1), and the
severability clauses. (N.J.S.A. 2A:115-1.11; 115-2.9) .

| ‘Section 34-4 appears to provide an adequate tool for
_regﬁlating the exposure of juveniles to obscene material and
films. A constitutional problem may arise in the future if the
United States Supreme Court decides to require the application

of the three—pfonged adult standard articulated in Miller v.

California, 413 U.S. 15 (1973),66 to statutes precluding dissemination

66 Miller articulates the following guidelines for deter-
mining obscenity in situations involving adults:

(a) [Wlhether the "average person,
applying contemporary community
standards" would find that the work,
taken as a whole, appeals to the
prurient interest,....

(b) Whether the work depicts or
describes, in a patently offensive
way, sexual conduct specifically
defined by the applicable state law, -
and

(c) Whether the work, taken as a whole,
lacks serious literary, artistic,

political or scientific value. Miller
v. California, supra, 94 S.Ct. at 2615.

The present general definition of obscenity in New Jersey
emanates from State v. DeSantis, ‘65 N.J. 462 (1974), in which

the Supreme Court construed Section 2A:115-2 ‘to define the term
as material depicting or describing certain specific sexual conduct
in a patently offensive way, "that to the average person,
applying contemporary community standards, the dominant

theme of the material, taken as a whole, appeals to prurient
interest in such matters; and that the material, taken as a
whole, lacks serious literary, artistic, political or

scientific value." 1Id. at 472. This generalized definition
designed to comly with the Miller standards is not incorporated
into the proposed Code. The provisions of 2C:34-4(a), while
articulating a very specific definition of the offense, neverthe-
less do not include all three prongs of the Miller test, since

no mention is made of the possibility of redeeming "literary,
artistic, political or scientific value." '
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of obscenity to juveniles. This issue is currently without a
definitive answer, although relevant cases seem to indicate

that a broader standard of obscenity for minors is acceptable.

Erznoznik v. Jacksonville, supra; Ginsburg v. New York, 390

U.S. 629,639, n. 6 (1968).

Section 2C:34-5 prohibits the public communication
of materials defined as "obscene" in 2C:34-4. Public

communication is described as the knowing exhibition or

-display of these materials in such a manner that it may be

readily perceived by unaided senses from a public street,
recreation area, or'shopping center.

In light of the recent opinion in Erznoznik v.

- Jacksonville, supra, this section may present some

significant constitutional problems. Prior to this decision,

it WaS'believed‘that,the state could, consonant with First

- Amendment free speech protections, more stringently restrict

the types of materials which could legally be displayed when
the manner of exhibition was "so obtrusive as to make
it impossible for an unwilling individual to avoid exposure

to it." Redrup v. New York, 386 U.S. 767, 769 (1967). Rabe

v. Washington, 405 U.S. 313, 316 (1972).

Erznoznik appears to have abandoned this approach,
shifting the burden to the viewer to "avert his eyes" if
the materials being exhibited are offensive. 95 S.Ct. at 2273.
The full impact‘bf this case, however, is diffiéult to assess
sincé the decision turned upon the overbreadth of the statute

at issue. That municipal ordinance prohibiteg the showing at
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a "drive-in" movie visible from the street of any movie
containing nqdity. One justification offered by the city for
the necessity of this regulation was to protect minors from
inadvertent exposure to such materials. The Court appeared

to recognize the State's right to control public displays so
as to safequard minors who might otherwise be exposed, but
indicated that the present ordinance was broader than would be
permissible. Id. at 2274. Thus it would seem that a narrowly
drawn statute aimed at. prohibiting the public display of
"sexually éxplicit nudity" as opposed to mere nudity,67 might

pass constitutional muster under the rationale of protecting

CHAPTER‘37 - ‘GAMBLING OFFENSES

'The'proposed gambling statute is directed against

- major gambling enterprises and the pe#sons who play key roles

~in them. It attempts to eliminate from the purview of the

\

"law those persons whose association with a gambling enterprise

“éppearskto be,ﬁinor.v Gambling laws should be limited to those

whose activities are reqular and systematic and operate as a

business. Social gambling activities cannot be subjected to

effective societal contrel, and, in any event, the public's:

interest in halting such activities is relatively unimportant

when compared with the efforts that must be made to control

i . ' | i :34- luat bli G s s .
minors Therefore, section 2C:34-5 should be reevaluated and the area. A g ling law which is directed at major

operations_alldws law enforcement agencies to direct their

\
|

I

[

i . . 2 3 .

i rewritten in accordance with these principles.
‘ K <
; . resources at more serious offenses.
| o

 The proposed gambling provisions, while directed at

the desirable goal of attadking major gambling enterprises fails

tovrecognize,the'role played by persons in the lower echelons of

'attembt to concentrate on major offenders, speaks in such broad

terms that it would seriously hamper the State in attacking major

\

|

\

| _ v : a gambling opération. Furthermore, the proposed law, in its

| _

Qamblinq enterprises. These facts will become apparent as the
|

‘specific provisions of this Chapter are analyzed.

| , | | R Sections 2C:37-1(a), (b), (), (£), (h), (i) and (j) defines

contest of chance, gambling, gambling device, slot machine,

lottery, policy and gambling resort. The proposed law defines

| buttocks, the nude body of a war victim, or scenes from a
culture in which nudity is indigenous."™ Id. at 2275.
|

67 As examples of mere nudity the court listed, "a'baby's
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- eliminated.

terms as they are generally understood and a;e adequate.

Subsection (c) of 2C:37-1 defines "player" as a
person who gambles and is not entitled to receive any profit
therefrom other than his personal winnings and without other=-
wise rendering any material assistance to the gambling enterprise,
Section 2C:37-2 provides that a player cannot comﬁit the offense
of promoting gambling. This constitutes a radical change in
the law, since at present all persons engaging‘in gambling
activities are crimihally liable. 'The wisdom of the proposed
law is open to question. It is clear that no gambling oper-
ation can exist without the players. The Code appears to take
a naive approach inbassuming that major gambling entefprises
can be effectivély controlled by directing the law at major
figures in such operations. This assumption would be accurate
if such persons were all convicted and their enterptises
This is, of course, unrealistic. It is thus
nécessary to make players criminally liable if-they gamble'
ih other than in a merely social game. Naturally, however,
the penalty for player participants should be less than for
the operators. | |

Subsection (c) also provides that those who participate
in a "social game" and do not receive any profit other than
arranging the game, permitting use of premises therefore or

furnishing equipment are not criminally liable. The decriminaliza-

tion of““friendly"~Qames'of“chance'has“much”tbvfédommend it. Such
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activities are difficult to control, the societal interest in pro-
hibiting such gambling is relatively minimal and the limited
resources of law enforcement agencies demand that they be
concentrated on serioﬁs anti-social behavior.,

The proposed.gambling law does not define "social
game” and should do so; It should be defined as a game
wherein no person other than the participants receives any
profit therefrom and the participanté can‘profit only by
receiving personal gambling winnings.

Section 2C:37-1(g) defines bookmaking as "advancing

gambling activity by unlawfully accepting bets from members of the

public as a business, rather than in a casual or personal

fashion, upon the outcome of future contingent events." The
goal of this provision is to decriminalize the acceptance

of bets from pefsonal acquaintances, rather than as part of

‘ a regular gambling enterprise. However, the definition of

bdokmaking~in the proposed statute is too broad and could

‘lead to great difficulty in successfully prosecuting pro-

fessional bookmakers. For example, a professional bookmaker

‘who knew all of those who placed bets with him could claim

- that he took the bets in a "personal fashion", rather than as

a business. The vagueness of the term "business" could contri-

bute to such a defense. It is therefore suggested that the
proposed law be modified so as to make unlawful the acceptance

of bets on a regular systematic basis for the purpose of
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making a profit. However, the statute should specify that this
‘not include occasional wagers between individuals.

Section 2C:37-2 defines "promoting gambling" as accept-
ing or receiving mbney from aﬁy person pursuant to an understanding
whereby he participates of will participate in the broceeds
of gambling activity or materially aids any gambling activity.
There is no problem with this definition. After defining
the offense, the proposed Code introduces a novel appfoach
to the penalty aspect of thié offense. It grades the penalties
in accordance with the extent of a defendant's involvement
in gambling. Thus, a person who receives or accepts more
£han five bets totalling more than $1,000 in any one day, or
receives money or written records from a'person other than
a player whose gambling activities are represented by such,
or who receives, in anv one day, more than $100 played in a
gambling enterprise is subject to a fine of not more than
$25,000.

The proposed statute further'provides that a boock-
maker who accepts three or more bets in any two week period
may be fined a maximum of $15,000. Any other person who
violates thié stétute is guilty of a disorderly persons offense
and may be fined no more than $10,000.

Tt is appérent that the purpose of the fbregoing

penalty scheme is to differentiate between major gamblers and
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those whose gambling activities isxsocialgin'nature. However,
in distinguishing between major and minoi offenders, the
drafters overlooked the.problem of proof.‘ Law enforcement
authorities may have clear proof that a person or persons are
conducting major gambling enterprises without being able |

to prove how many bets were accepted each day. It is there-

fore recommended that the proposed provisions, which require

proof as to the number of bets accepted or the amount of

money received,be amended to provide that where the State
proves those eléments, the person convicted be subject to a
prison term as well as a mandatory fine. If the statute does
not provide for possible prison terms, the fines will amount
to nothing more than licenses to gamble. |

As for those cases where the State is unable to
prove the number of bets accepted or their amounts, it should
be recognized that becaﬁse of the difficulty of proof, persons
involved in major gambling operations may fall under the less
stringent provision. It is therefore recommended that, at the
very least, there be a minimum mandatory fine of $10,000 and
a maximum of $25,000. Preferably, however,‘possible prison
terms should be provided for under the provision in question,
It is recognized that imprisonment is not an appropriate
sanction for persons who are involved in gambling activity
on a small level. However, because individuals who are

involved in major gambling enterprises may, for the reasons

-171-




heretofore described, fall under this provision, sentencing
judges should be given‘the discretion to impose prison terms.
Section 2C:37-3 makes it an offense to éossess gambling
records. The definition of this offense is essentiélly similar
to that in the present law. However, the proposed Code
gives the person charged with this offense a defense not
presently available under New Jersey law. The proposed
statute provides that it is a defense to a prosecution under
this section that the gambling record possessed by the defen-
dant represented his own "plays, bets or chances" in a number
not exceeding ten. As discussed earlier, major gambling
operations cannot be effectively controlled if the "small"
people, upon whose Ppatronage the enterprises must rely, are
ignored. Ftﬁ?this reason, the proposed defense should be
limited. It should provide that the possession of personal
gambling records, reflecting bhets, chances or plays not exceed-
ing ten should be a disorderly persons offense and subject
'a defendant to a fine of not more than $1,000.
Section 2C:37-3, like 2C:37-2, grades the penalties in
accordance with the degree of an individual's involvement
with the offense. A maximum fine of $25,000 is prescribed
for those who possess gambling records representing more than
five bets totaling more than $1,000 or, where the records of

.a lottery are involVed, they represent more than one hundred

-172-

plays or chances therein. Otherwise, the maximum fine is

$10,000. This provision is not subject to the same criticism
as wasvdirected‘at 2C:37-2 with respect to the difficulties of
proof. Those involved in gambling enterprises need to keep
proper records for their own purposes. Therefore, the contents
of gambling fecords will probably accurately reflect the extent \
of the gambling'operations at a particular point in time.
However,‘thé proposed penalty provisions suffer from the same
infirmity as do the similar proposals contained in 2C:37-2,
It is therefore suggested that the penalty aspect of 2C:37-3
be amended in accordance with our recommendations as to
2C:37-2, |

Section 2C:37-4 prohibits the maintenance of a gambling
resort. The proposed statute substantially changes present
law., Under the proposed Code, a person would be guilty of
the offense only if a person having substantial authoritative
control over premises which are béing‘used with his knowledge
for purposes ofvgambling activity, allows such to occur and
accepts or receives remuneration pursuant to an agreement
whereby he will participate in the proceeds of the gambhling
activity on the premises. Under present law, an individual

may -be guilty of maintaining a gambling resort irrespective of

-whether he profits therefrom. N.J.S.A.2A:112-3; State v. Sachs,

69 N.J.Super. 566, 574 (Rpp.Div. 1961). The proposed statute

is apparently directed not merely at persons who profit from
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the maintenance of a gambling resort, but who are more closely
connected with the gambling enterprise, for it does not make

it an offense for one to draw a fixed fee in return for pro-
viding premises for gambling activities., There isino reason

for 1imitihg criminal liability to those persons who provide
gambling facilities in exchange for a portion of the gamblingv
proceeds. It ehould definitely be extended to those who receive
a fixed fee. Moreover, there is no reason te make all persons,
except those who engage in "social games," criminally liable.

It is likely that all persons who maintain gambling resorts

benefit thereby.

Section 2C:37-4 also differs from existing law in that
it requires gambling activity to occur on the premises p;ovided
before a defendant can be held liable. Presently, maintaining
a place with the intent that it be utilized as a gambling

resort is a crime. State v. Puryear, 94 N.J.Super. 125, 130

v(App.DiV. 1966), rev'd on other grounds 52 N.J. 81 (1968).
The law should be directed at this initial step in the criminal

enterprise and the proposed law should be amended accordingly.

Section 2C:37-5 provides that an article in a publication
of general circulation reporting that a sporting event occurred is
admissible in evidence. Although the Rules of Evidence have been

adopted by the Supreme Court in exercise of its rule-making power

under the State Constitution, N.J.Const. , Art. VI, §2, par. 3,

A
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-rules of evidence have both procedural and substative aspects,

Busik v. Levine, 63 N.J. 351, 374 (1973), (Hall, J., concurring

~in result). The Legislature has the ultimate authority with

respect to rules governing the admission of evidence. See
N.J.S.A.2A:84A-37. Furthermore, a newspaper's report as to
the date ofia sporting event is trustworthy and does not present
a problem of unfairness.

| Section 2C:37-6 provides that that the operation of
a 1bttery is.not”lawfﬁi’mefely because the lottery is mnot
illegal under the laws of the jurisdiction where it is con-

ducted.
Section 2C:37-7 makes every person except a player

~guilty of a disorderly persons offense if he manufactures, sells

transports, places or possesses or conducts any transaction

- designed to affect ownership;‘custody or use of a slot machine

or, believing that it is to be used for the purpose of gambling,

any other gambling device.

Section 2C:37-8 provides that all offenses under this

Chapter shall be prosecuted in the County Court. This provision

‘would preclude municipal courts from trying disorderly persons

'offenses.under'this Chapter. Presently, municipal courts

heve jurisdiction over disorderlybpersons offenses. N.J.S;A.2A:
8-21. It would be better not to burden the County Courts with
offenses which may involve minor offenders.\ Municipel courts

should therefore have jurisdiction to try disorderly persons

offenses under this Chapter.
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CHAPTERS 39 AND 58 - CONTROL OF FIREARMS

AND OTHER DANGEROUS WEAPONS

' CHAPTER 39 ~’FIREARMS; OTHER DANGEROUS WEAPONS

The underlying purpose of the recommended provisions
of the proposed pénal code relating to the control of dangerous
weapons is td restrict the acquisition and possession of fire—
arms as well és to sevérély curtail the possession 6f dangerous

instruments.

The definitional section of Chapter 39 contains

- variousiprovisions which should be modified or deleted. Subsection

(a) of 2C:39-1 takes the definition of antique firearm from
N.J.S.A.2A:151-18. The term is defined as "any firearm which is
incapable of being fired or discharged, or which does not fire
fixed ammunition, or which was manufactured before 1898 for
which cartridge ammunition is not commercially available, and

is possessed as a curiosity or ornament or for its historical
significance or value," The pfesent definition has led to
ligitaﬁion with respect to whether replicas of antique firearms

are comprehended within the term"antiqué,"'service Armament Co.

v. Byland, 131 N.J.Supé;. 38 (App.Div. 1974), certif. granted,
67 N.J. 80 (1975). In the initial draft of Chapter 39, the
framers apparently recognized the problem because they included
a provision which stated that "the term [antique firearms]

includes a replica of an antique weapon if, but only if, such
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replica is incapable of being fired or discharged." The
drafters of the proposed Code omitted this portion of the de-

finition from its final draft. It should be restored to the

-statute. Section 2C:39-6(d) exempts from the licensing pro-

visions of the law antique firearms which "are unloaded or are

being fired for the purposes of exhibition or demonstration at

‘an authorized target range or in such other manner as has been

approved in writing by the chief law enforcement officer of the
municipality in which the exhibition or demonstration is held.
It would‘appear that the reason underlying the exemption for
antique firearms is that such weapons are possessed primarily

by collectors of antique guns and their availability is cir-

~cumscribed by their rarity and their high price. Replicas of

éntique firearms on the other hand, are readily available in

very large quantities and are relatively inexpensive. More-

- over, they are capable of inflicting injury and death in the
‘'same manner as are modern firearms. Although the term antique

firearm is limited to guns which are possessed "as a curiosity

or ornament or for its historical significance value," a person
purchasing such a weapon apparently can obtain it merely by

representing that he intends to possess it as a curiosity or

ornament or for its historical value. Thus, unless it is clearly

set forth that the exemption for antique firearms does not
include replicas of such weapons, persons unfit to possess fire-

arms and those intent upon criminal activity may obtain such
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‘feadily available lethal firearms without the safeguards’in-_
“herent in'theyliéensing process.

| While on the subject of antique firearms, it should
be noted that the éxemption provided by the proposed statute is
an improvement over thé present law. N.J.S.A.2A:151-18 exempts
:'all antique firearms from the provisions of the Gun Cbntrol.
Law, ifrespective;of_the manner in which such weapons are possessed.
" Section 20:39*6(d) ldgiCally limits the exemption for such guns.
If an individﬁallpossesses an antique firearm for its historical
‘significance or'as'aFCuriosity or ornament, theré is no reason
for it to he loaded unless it is being fired as part of an
exhibition or demonsfration, and then only at én authorized
target range.

"Deétruétive device" is defined as "any device, instrument
or‘object,designéd to explode or prdduce uncontrolled combustioh.“
Subsection (c). This category is intended to include explosive
devices Which do not fit the definition of explosives. A criti-
vcismbwhich can:be directed to this subsection relates to the fact )
, that the term "deétructive device" is said to exclude devices
| ”manufactu;ed‘for the purpose of illuminatibn, distress signaling,‘
:iine-throwing,‘safety or similar purposes.”™ There can be no
‘doﬁbt thét such.de&ices, although generally utilized in a legiti-
mate manner, can bewﬁséd by criminal eiements and can cause .

serious damage, injury and even death. It is therefore suggested _

that the exception in question be modified so that an accomodation
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can be reached between'the_interests of those who must possess
such devices for safety purposes and the interest of the public
in being protected against the use of such devices in a criminal
manner., Consequently; the 'exception ought to be modified so
that the term destructive device include any instrument manufactured
for the purpbse of iliumination, distress signaling, line-throwing,
safety or simillar purposes unless the possession of such an
instrument has a lawful purpose. Alternatively, it is suggested
that the exception be framed in such a manner so that the term
"destructive device" include the aforementioned instruments
if‘they are poésessed for an unlawful purpose.

Botg the Gun Control Law of 1966 and the Code except

from the definition of "explosive" small arms ammunition and

yeprOSives in the form prescribed by the United States Pharma-

copoeia. It is,recommended that only those who are authorized

to sell firearmé be permitted to deal in ammunition. In addition,
it should be ﬁhlawful for.any persoh other than one who is
licensed to poésess firearms to purchase ammunition. At present,
any éérson may purchase or sell small arms ammunitioﬁ. Thus,
persons who pdssess firearms illegally can easily obtain small

arms ammunition. If the sale and possession of small arms

ammunition were regulatéd, as recommended, the acquisition of

~small arms ammunition by persons who possess firearms illegally

would be curtailed. With regard to the provision excluding explosives
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in the form prescribed by the United States Pharmacopoeia,
it is recommended that such explosives be included within the

definition of explosives if they are possessed for an unlawful

Section 39-2(a) provides that the possession of
firearms, weapons, destructive devices, silencers, and explosives
in an automobile raises a presumption that the weapons are in

the possession of the occupant or occupants of the car. However,

purpose. It is also suggested that sellers of such explosives

be required to keep a record of the sales they make and the -when it is found on the person of one of the occupants or when

it is found out of view in the glove compartment or other depo-

persons who purchase them.

Subsection (r) defines weapon as "anything capable sitory, it shall be presumed to be in the possession of the occupant

. . o . . .. who - it or has authority to operate the vehicle, unless it is
of lethal use or of inflicting serious bodily injury." The ©-owns , Y P !

subsection adds that the term includes firearms which are not a stolen automoblle. In addition, when the vehicle is a taxi

cab and a firearm is found in the passenger portion of the taxi,

loaded or are lécking a component to render them immediately

operable and comprehends components which can be readily it is presumed to be in the possession of all of the passengers.

A . . . . This provision is simi i i resent
assembled into a weapon. This is an important provision which h P on is similar to one that exists in the prese

takes into account the fact that parts of a firearm, although law. N.J.S.A.?A:lSl-? provides thét the presence of a firearm,

. . . . renade or explosive in a i i r ive evidence of
not operable at a particular moment in time, may readily become g : p- e in Veh101e‘ls presumpt

a lethal weapoh by the addition of component parts. This is possession by all persons occupying the vehicle at the same time.

an improvement over the language of the'present Act which, by Our Supreme Court has held that this statute gives the jury the

. . e L ight y i £ 5bhi
its terms, appears to include within its provisions only weapons right to reasonably infer that the occupants of an automobile

which are immediately operable. Although this language deficiency all had possession of the firearm, provided such an inference

) 5 . i o i : { | ° 1) 4 .J. 40
may have been cured by the decision in State v. Morgan, 121 is supported bY the evidence, State v. Humphreys, 54 N.J 6

N.J.Super. 217 (App.Div. 1972),68 it is not clear whether Morgan (1969) . Section 2C:39-2 attempts to catalog the cases where

' . . : 3 infer s
extends to any situation where a gun may readily be rendered inferences should be permitted and against who such inference

operable, particularly if the firearm is not loaded. should apply. It is submitted that this cannot be done by

statute. Whether the evidence justifies an inference that a

person or persons were in possession of weapons found in an

- B8 There, the Court held that where the firing pin of a revolver
had been filed down, and in order for the gun to be fired it
would have been necessary to insert a thin piece of metal or
paper between the pin and the cartridge and the revolver contained
live ammunition, the gun was operable as required by N.J.S.A.2A:
151-1.

automobile is a question which can only be resolved by a jury
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which must look to the facts and circumstances of each case.
It is therefore suggested that a statute be enacted that employs
the Humphreys approach.
Section 2C:39-2 (b) provides that

When the legality of a person's conduct

under this Chapter depends on his

possession of a license or permit or on

his having registered with or given notice

to a particular person or agency, it shall

be presumed that he does not possess such

a license or permit or has not registered

or given the required notice, until he
establishes the contrary.

On its face, this provision would appear to shift the burden of
proof to a defendant by presuming him guilty of having failed to
take the necessary steps to legalize his conduct. It is likely

that the drafters of this statute attempted to codify the holding

in State v. Hock, 54 N.J. 526 (1969), cert. den. 399 U.S. 930

(1970). In Hock, the Court held that the State was not required
to make an affirmative showing that a defendant did not possess

a gun permit in order to secure a conviction for possessing a

gun without a permit. It is suggested that 2C:39-2(b) be redrafted

to provide that in a prosecution for failing to comply with the
requirements of this Chapter, the State need not prove that
~ the defendant failed to comply and that compliance is an
affifmative defense. |

Section 2C:39-3(e) prohibits the possession of certain

weapons, such as gravity knives, blackjacks, daggers, and metal
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knuckles "without any explainable lawful purpoée." The phrase
"explainable lawful purpose" is vague. It clearly gives a defen-
dant an undeserved advantage. A defendant charged with §iolating
this provision could assert that he possessed such weapons for
ithe purpose of defending himself against possible attack. It

may be that a jury would not believe the defendant in many, if

not most cases. However, it presents unnecessary problems. A

better approach would be to prohibit the possession of such
weapons under:all circumstances. Whatever limited lawful use
these weapons may have is outweighed by the strong countervailing
consideration of protecting the public from attack by persons
possessing Suéh instruments.

Section 2C:39-6 (a) exempts law enforcement officers,

military personnel and civilian employees of the United States

who are authorized to carry firearms in the performance of their

-official duties from the provisions of 2C:39-5. It should be

noted that prosecutor's investigators, who are not explicitly
exemnpted by N.J.S.A.2A:151-41 from the provisions of the Gun
Control Law, are specifically mentioned in 2C:39-6(a) (4).
Section 2C:39-6(f) (2) and (3) (a) exempts from the
licensing proﬁisions of subsections (c) and (d) of 2C:39-5
persons carrving firearms or knives in the woods, fields or
waters of this state, or in transit to any of the enumerated
places, for the purpose of hunting or fishing, provided the‘

weapon carried is legal and appropriate for such purposes and
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the possessor has a hunting or fishing license. This provision

is similar to N.J.S.A.2A:151-42(b) and (c). In State v. Repp &

Stiles, _ ~N.J. _ (decided January 27, 1976) , the State

‘argued that a person possessing a purchaser identification card
was authorized to carry his rifle or shotgun only in the places
~and under the circumstances enunciated in N.J.S.A.2A:151~42,
The Court rejected the argumeht, holding that an individual
may engage in the activities specified in N,J.S?A.ZA:151~42
without obtaining a purchaser identification card. The Court
noted that it is "perhaps ... unwise to permit persons to carry
or possess a rifle or shotgun ... subject only to the obtaining
of an identification card. However, this is a;mattef for legis-
lative consideration."™ (Slip opinion, at 11-12). It is there-
fofe recommended that in addition to requiring persons who 1
wish to purchase and possess rifles and shotguns to obtain
purchaser identification cards, that the statute should spec1fy
that one may not carry shotguns or rifles at any place within
the State unless the person who does so is in possession of
a purchaser identification card. |
Seotion 2C:39-6(g) requires that when a statute
authorizes an individoal to carry a weapon without obtaining
a license therefor, the weapon must be carried unioaded, con-
tained.in a closed compartment or securely tied package( and

the course of travel must not include unnecessary deviations.
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This section provides for appropriate safeguards to assure, as
far as is possible, that weapons transported under the circum-
stances desoribed will be carried with safety. It is recommended
that there be added a provision which would require all persons

who carry firearms to do so in such a manner as to assure that

‘othey do not come into the possession of persons other than the

- licensee. If the firearms are carried in an automobhile and

and the owner leaves the gun in the vehicle, he should be required

to lock the automobile or the compartment into which he places

Cit. Similarly, if a licensee leaves a firearm in his home, he
should be required to place it in a locked compartment and hold

‘the key on his person. The'foregoing would make it more difficult

for unlicensed‘persons to obtain firearms belonging to another.

- 'Section 2C:39-10(a) makes it a crime of the'fourth

‘degree for one to violate the regulatory provisions of Chapter

- 58. ‘Section 2C:39-10(b) provides that an individual is a dis-

orderly person if he fails to notify law enforcement officials
that he has come»into the possession of an explosive, destructive
device or ammuhition therefor which.may be dangerous and is not
used for commerc1al purposes.' Section 2C:39-10(c) makes a person
gullty of a crime of the third degree 1f he makes false repre-
sentations in applying for a license to acquire, possess or
carry firearms. -

Seotion_2C:30-11 makes it unlawful for a pawnbroker

to sell, offer for sale, lend or give away any weapon, destructive
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device or explosive. The statute élso prohibits the use of a
handgun, rifie or shotgun as sevurity for a loan.

Section 2C:39-12 is a new provision, not found in
our present law. It provides that an individual who voluntarily
surrenders any objeet or instrument which he possesses illegally
under this act will not be prosecuted for illegal possession of
the object or instrument if charges have not been made or com=-
plaints filed for the unlawful possession of the weapon. This
provision should encourage persons who possess weapons iilegally
but who wish to dispose of them to surrender them. The public
has a greater inteiest in reducing the number of weapons possessed
by individuals unlawfully than it has in prbsecuting those who
possess such instruments, particuiarly when such persons are

willing to surrender them.
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CHAPTER 58 - FIREARM LICENSING

Section 2C:58-1 requires manufacturers, wholesale

dealers of firearms and agents of wholesale dealers to register

with the superintendent of the State Police. The provisions

of the proposed Code are essentailly identical to present |
existing law.69 Under both tﬂe present and proposed enactments,
the superintendent of the State Police is given the authority

to promulgate stahdards and qualifications and may refuse to
register applicants if he is not saﬁisfied that such registration
will not eﬂdanger the public health, safety or welfare. The
proposed statute also gives persons aggrieved by the refusal of
the superintendent to register them a right to appeal. Finaliy,
it requires manufacturers and wholesale dealers to keep a detailed
record of ea;h firearm.

Finally, the statute requires that,the retailer

shall keep detailed records with respect to the sale of hand-

guns and shall deliver copies of his record to local law enforce-

ment officials within five days of the sale. It is proposed

that the same record keeping requirements be imposed with respect

to the sale of rifles and shotguns., Althcugh the use cf hand-
guns may be utilized more often than rifles cor shotguns in the

commission of crimes, the fact remain® that the latter firearms

6% N.J.S.A.2A:151-19 to 23.
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do constitute a threat to the safety of the public., Law enforce=
ment officials ought to have a record of sales of such weapons
available to them.

Section 2C:58=3 imposes the requirement of a permit
upon those who wish to purchase handguns while those who wish
to purchase rifles and shotguns must obtain a purchaser identi-
fication cafd and sign a written certification that ‘they are
qualified to hold the required card. Peréons of good character
may not be denied the requisite license. However, a person who
has been convicted of a crime of violence, burglary or theft,
an individual who is drug dependent, is confined to an institu-
tion for a mental disorder, who is an alcoholic or "an habitual
drunkard," who suffers from a disease_which would make it unsafe
for him to handle firearms, a person undér eighteen or anyone
whose possession of a firearm would not be interest of the public
health, safety and welfare must be denied permission to pur-
chase firearms.

The proposed standards of eligibility for obfaining
the required iicense for the possession of firearms differs
from the present law in several respects.‘ Under N.J.S.A.2A:
151-33, permission to purchase a gun must be denied to a peréon
who has been convicted of any crime, rather than the offenses
enumerated in the proposed statute. It is perferable that

persons convicted of any crime be denied a permit or purchaser
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identification card. The public interest is served by re-

stricting the availability of firearms. The public interest in

being protected against those who might use firearms unlawfully

dictates that such weapons be denied to those who have indicated

a disregard for the law and who may be considered more likely

to commit other offenses, including those involving firearms.
Section 2C:58-4 deals with permits tb carry handguns.

In addition to meetiﬁg the criteria of eligibility set forth in

2C:58-3, an applicant for a permit to carry a handgun must

demonstrate that he is "thoroughly familiar" with the safe handling

and use of hanaguns énd that he has a justifiable need to carry

~a handgun. This is a reiteration of present law. N.J.S.A.2A:

151-44., It recognizes the undesirability of allowing persons
to carry firearms while at the same time recognizing that a person

should be given an opportunity to demonstrate his need to carry

"a firearm. This represents a logical accomodation of competing

interests.

Section 2C:58-7 requires persons who become possessors
of any explosive, destructive device or ammunition theféfor
which may be dangerous and is not possessed for any lawfui
commercial pﬁrpose of other purpose in connection with which
the use of explosives is authorized to notify police authorities
that the same is in his possession. The police may inspect
the ammunitisn, explosive or destructive device and, if found

to be danqerdus, the police may process it so as to remove its
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dangerous character or destroy it, if necessary. The proposal
also provides that if a police officer has reasonable cause
to believe that a person possesses any of the aforementioned
devices or ammunition, he may seize it under a proper search
warrant. |
Séction 2C:58-8 provides that injuries arising from
the use of a weapon should be reported to the police by the
physician consulted or the person in charge of a hospital or
other institution where the case is presented for treatment.
Section 2C:58-11 provides for the forfeiture of
weapons which are possessed illegally. Chapter 64 of the
proposed Code provides for the forfeiture of contraband. The

purpose of Chapter 64 is to provide a uniform statute dealing

with all forms of contraband. Section 2C:64-1(a)l specifically

designates as contraband firearms which are unlawfully possessed,

carried, acquired or used. There is thus no need for 2C:58-11.

It can lead only to confusion.
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" CHAPTER 64 - FORFEITURE OF CONTRABAND

At present, confiscation and forfeiture provi-
sions’are diffused throughout New Jersey law. For example,
N.J.S.A.24:21;35 permits forfeiture of controlled dangerous
substances. N.J.S.A.54:40A-32 allows the State to con-
fiscate vehicles or vessels utilized for transporting untaxed
cigarettes. w.ZA:152-7 to N.J.S.A.2A:152-11 sets forth
forfeiture procedures for gambling paraphernalia. N.J.S.A.2A:
151-16 provides for the forfeiture of firearms which are possessed

illegally. The purpose of Chapter 64 is to provide a uniform

scheme for the confiscation and forfeiture of contraband.

The proposed statute creates four categories of contra-

" band. Section 2C:64(a) (1) designates as prima facie contraband

~ controlled dangerous substances, firearms which are unlawfully

possessed, acquired or used, illegally possessed gambling devices
and untéxed éigarettes. Section 2C:64-1(a) (2) declares

that property which has bheen,or is intended to be, utilized

in furtherance of any unlawful activity is subject to forfeiture.
In addition, 2C:64-1(a) (3) designates as contraband property which
has been, or’is intended to be, utilized in furtherance of an un-
lawful acﬁivity, such as conveyances intended to facilitate

the perpetrétion of illegal acts, or buildings or premises
maintained for the purpose of committing criminal offenses.

The latter two provisions are essentially codifications of
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existing case law. See Krug v. Board of Chosen Freeholders,

3 N.J.Super. 22 (App.Div. 1949).
Finally, proceeds of illegal activities are
declared contraband. This includes money or property obtained

"as a result of the sale of prima facie contraband and the

’ proceeds of illegal gambling, prostitution, bribery and
extortion. This statute is particularly needed, as it places
the State's right to the proceeds on a solid legal basis. At

z the present time, the State can retain proceeds of illegal
_enterprises; but only because the individual from whom it is
seized does not have a remedy for its return. In State v.
Sherryq 46 N.J. 172 (1965), the Court stated that the judiciary
will not assiet a wrongdoer by ordering that money which was
obtained as a result of an illegal activity be returned. Con-
- sequently, it held that the county could retain money it had
seiZed from defendant, which the latter had obtained as payment
for performing an illegal abortion. The proposal specifies

that such money is contraband. Under such a statute, courts

would not be required to engage in the fiction that they permit

‘the State to retain the money only because they will not assist
the wrongdoer. Furthermore, such a statutory provision would
also give the State priority over any federal tax lien on the

_proceeds of illegal activities. In New Jersey v. Kaiser, 476

" F.2d 610 (3 Cir. 1973), the court held that certaln money

selzed in a raid on premises in which a gambllnq operation
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- was conducted belonged to the United States, by virtue of a

tax lien, because money which represented the profits or

~product of gambling was not forfeitable under New Jersey law.

See also Stapleton»v. $2,438,110, 454 F.2d 1210, 1222 (3

- Cir. 1972), (Adams, J. concurring). A statutory declaration

that profits of illegal activities are forfeited to the State
would be effective against tax claims of the United States

because, for tax purposes, property rights are determined by

- State law. Aquilino V. United States, 363 U.S. 509, 512 (1960);

.,Farley v. 5168,400.97, 55 N, N.J. 31,36 (1969).

Sectlon 2C:64-1(a) (4) also adds a prov1so that "an
individual who can demonstrate that ... money or property
[seized under this section] was his, may recover such money

or property." Thls provision is unclear. It would appear that

'1ts purpose is to protect the 1nnocent person whose money

comes into the posqe551on of an individual as a result of the
latter's criminal activity. Thus, a v1ct1m of a theft could
reclaim the money or property. It would seem that this would

be clearly understood and need not be specified by statute.

However, if 1t is desired that there be left absolutely no doubt in

this reqard then the proviso should he amended to read: Provided

that any person who did not willingly participate or aid in

the commission of an offense may recover such money or

‘property if he can demonstrate that the money Or property

\
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belongs to him and that he was neither a participantsnor did
he assist, in the commission of the offense.
Section 2C:64-1(b) provides that seizure of contra=

‘band should be made pursuant to a warrant unless the article to

be seized is prima facie contraband, poses an immediate threat
to the public health, safety or welfare or is otherwise con=-.
sistent with constitutional requirements. The provision

allowing seizure of prima facie contraband should be amended

so that such seizures be permitted only when the articles
70

are in plain view of the officer wishing to make the seizure.

Section 2C:64-2 provides that upon.the seizure of prima

facie contraband, the seizing officer shall seek a jndicial

declaration that the article has been forfeited to the State.

A court could declare such articles forfeited to the State
unless it has reason to believe that the property was possessed
or utilized in a legal manner or that the owner of the article
in question had no knowledge of its illegal possession or use.
This provision should be amended so that no judicial proceeding
need be initiated in the case of controlled dangerous sub-
stances and gambling devices. The proposed provision places

an unnecessary burden on law enforcement authorities. These

articles are inherently dangerous to the public health and

70 ) ‘
See Harris v. United States, 390 U.S. 234 (1968).
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morals and may be declared contraband and destroyed without

a hearing. Spagnuolo v. Bonnet, 16 N.J. 546, 557 (1954).

Insofar as firearms and cigarettes are concerned, the procedure
establlshed by this proposed statute is in conflict with

R.4:70-1 gg seq., which sets forth the procedure to be employed

- when the State seeks the forfeiture of chattels. Article VI,

Section IT, paragraph 3 of the New Jersey Constitution charges
the Supreme Court with the responsibility for making rules

governing the practice and procedure in the courts of the State.

- A statute cannot conflict with a court Rule governing a

procedure to be em.ployed.7l Consequently, the proposed statute

should conform to R.4:70-1 et seq.
Section 2C:64-3 provides for the forfeiture of property

other than pr1ma‘fac1e contraband. ‘The procedure set forth

. in the proposed statute, while similar to the proceedings

prescribed by 3;4:70-1 et seq., conflict with the Rule and

should be amended to conform with R.4:70-1 et seq. Thus,

the procedure for the‘forfeiture of all property, except con-
trolled dangerous substances and qambllng devices, should |
conform to R. 4 70-1 et seq. As discussed earlier, gambling
devices and controlled‘dangerous substances may be dis-
posed of without a hearing.

Section 2C:64-3(f) provides that any person with an in-

terest in seized property'other than an individual who is being

1 . S .
Wlnberry v. Salisbury, 5 N.J. 240, 247-255 (1950).
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prosecuted in connection with seizure of the property may
secure its release pending the forfeiture prbceeding unless
the article is dangerous to the public health, safety or wel=-
fare of the seizing officer can demonstrate that the property
will probably be lost or destroyed. This proposed statute
endeavors to strike a balance between the interest of the
State in assuring that probable contraband is not lost to it
and the interest of a possibly innocent owner of seized
pfoperty who may require its use while the forfeiture pro-
ceeding is pending. It is suggested that a provision be added
to this statute requiring an individual who wishes to secure
release of a seized article to post bond in the amount of the
value of the seized item. This will more adequately protect
- the State, since it may be difficult to prove that property
which a person seeks to release will probably be lost or de-
stroyed. If bond is posted, the State is then protected against
loss or destruction. |

The foregoing statute will not be operable if the
article seized is evidence in a criminal proéegution.‘ Section
2C:64-4(a) provides that nothing in this Chapter shail impair
tﬁe right of the State to retain evidence pending a criminal
prosecution. However, in order to assure that 2C:64~3(f) is
properly construed, it should be amended to state explicitly
‘that no person can secure release of a seizéd.item if it is

being held as evidence in a criminal prosecution.
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. Section 2C:64-4(b) cpdifies case law by providing that

the‘fact that a prosecution involving prima facie contraband

terminates without a conviction does not preclude forfeiture

proceedings against the'property.v This should be amended to

inqlude all p:operty, not only prima facie contraband. It

ié well settled that acquittal on a criminal charge connected
with the seizure of aileged contraband does not precludé a
forfeiture action. The difference in burden of proof in criminal
and civil cases precludes application of the doctrine of
collateral estoppel. Moreover, criminal intent must usually

be proven in a criminal prosecution, but not in a forfeiture

proceeding. One Lot Emerald Cut Stones v. United States, 409
U.S. 232 (1972); Helvering v. Mitchell, 303 U.,S. 391 (1938);

State v. Rodriguez, 130 N.J.Swper. 57 (App.Div. 1974).

Furthermore, if a criminal prosecution is abhorted

by suppression of the alleged contraband because of an illegal

search and séizure, a forfeiture action may still be main-
tained. Illeéélly seized evidence may not be introduced, in
a forfeiture proceeding, to prove that an article is contra-
band, However, if its contraband nature can be proven by

other evidence or if the item is itself contraband, a for-

feiture can be effected. One 1958 Plymouth Sedan v. Pennsylvania,

380 U.S. 693 (1965) ; Farley v. $168,400.97, supra, at 48-50;

State v, Sherry, supra, at 177-78.
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Section 2C:64-4(c) provides that if a defendant is con=-

victed of the illegal possession, use or sale of prima facie con-

traband, the article which is the subject matter of the con-
viction shall be forféited upon the entry of judgment, subject
to the property interests of innocent persons, which is pro-
~vided for in 20:64—5: This proposed statute éodifies the
obvious. Clearly, in the situations dealt with by 2C:64-4(c)
there is no need to institute a separate forfeiture proceeding.
Section 2C:64~5 protects those persons who have an in-

terest in property seized under this Chapter but had neithew a con-
hection with criminal activity which gave rise to the property's
contraband nor knowledge that the property was being utilized
, illegally. Such persons' rights cannot be affected by a for-
feiture. | |

‘Section 2C:64-6 provides that‘forfeited property which
can serve no lawful purpose must be‘destroyed. Other articles
may be placed at the disposal of a public agency or charitable
institution which needs the item or may be sold, with the
proceeds going to the State.

| Section 2C:64-7 states that ﬁitle to forfeited property
veSted in the State when the article was utilized illegally |
or, in the case of proceeds, when received. As indicated
earlier, this would give the State's claim to the money or

property priority over tax claims of the United States.
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Finally, 2C:64-8 seeks to protect those persons

~ who could not with due diligence have discovered that property

which they owned was seized as contraband. The proposed
statute allows such persons to file a claim for return of

their money or property within three years of the seizure.
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" SUBTITLE III*SENTENCINGiPROVISIONS

Subtitle Three deals with an area one commentator
has‘termed a "wasteland'in the léw1"72 At present, sentences
impbsed on convicted offenders are all too often influenced
_ by_factors wholly unrelated to the purposes of the criminal
law.73 Moreover, even when a sentencing judge confines
himself to the proper»conSiderations, the unstructured
- nature df the decision-making prbcess may produce widely
disparate results, explainabie only by the individual
judge's predilections.

vThis inherent potential for abuse and inequitable
results has been universally deplored.75 Indeed, our

Supreme Court has noted that "grievous inequities in

sentences destroy a prisoner's sense of having been justly

o Ffankel,,Lawlessness in Sentencing, 41 Cinn. L. Rev. 1,
50 (1972).

73 See Comment, Discretion in Felony Sentencing--A Study of
- Influencing Factors, 48 Wash. L. Rev. 857 (1973); Gaudet,
St. John, and Harris, Individual Differences in the Sentenc-
ing Tendencies of Judges, 23 J. Crim. L., C. & P.S. 811 (1933).

74 See Rubin, Disparity and Equality of Sentences--A Con- .
stitutional Challenge, 40 F.R.D. 55 (1966). See also United
States v. Daniels, 446 F. 2d 967 (6th Cir. 1971) in which the-
Court of Appeals condemned a district court judge's practice
of automatically imposing the maximum term of imprisonment

in all selective service cases.

75 See, e.g., Coburn, Disparity in Sentences and Appellate

" Review of Sentencing, 25 Rutgers L. Rev. 207 (1971); Frankel,
supra note 1; Kadish, Legal Norm in the Police and Sentencing
Processes, 75 Harv. L. Rev. 904 (1962); Rubin, supra note 3;
Tappan, Sentencing Under the Model Penal Code, 23 Law and )
Contemp. Prob. 528 (1958); Wechsler, Sentencing, Correction,

- and the Model Penal Code, 109 U. Pa. L. Rev. 465 (1961).
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dealt with, as well as the public's confidence in the

. . | 76 s
even-handed justice of our system." In confronting these

-problems, Subtitle Three proposes several changes in

existing law.

A. Gradation Of Crimes

Initially, the Code proposes four gradations

kof crimes and two levels of disorderly person offenses.

Section 2C:1-14. These categories are designed to reflect
a rational evaluation of the gravity of each crime

individually énd in relation to other classes of offenses.
The current classifications of high:misdemeanor (N.J.S.A.

2A:85-6) and misdemeanor (N.J.S.A. 2A:85-7) are abandoned

in favor of designating crimes as first, second, third,

or fourth degree. Section 2C:43-1. Similarly, disorderly

persons infractions (N.J.S.A. 2A:169-4) are subdivided

to include a new grouping denominated as petty disorderly

persons offenses. Section 2C:1-14 (b).

B. Reduction Of Maximum Terms of Imprisonment

In conjunction with these new gradations, the

Code restructures the authorized penalties.77 Generally,

76 :

State v. Hicks, 54 N.J. 390, 391 (1969). See also
Note, Appellate Review of Primary Sentencing Decisions:
A Connecticut Case Study, 69 Yale L. J. 1453, 1459
(1960) .

For a complete outline of the authorized penalties,
see the attached chart.

-201-




'the maximum- periods of incarceration are decreased in
comparison to the present law.’8 The rationale for this
action is that "[i]ln most cases, the public would be
better served by shorter, rather than longer, sentences
and by a serious attempt to reintegrate the offender

into the society to which he will ultimately return

no matter how long his sentence."’? This view is supported
by the American Bar Association80 ‘and the President's
Commiséion on Law Enforcement and Administration of
Justice.81

Indeed, the notion that long prison terms may

be counterproductive is not novel. Overcrowded correctional

78 At the same time, the maximum fines are increased to
allow greater flexibility with financial penalties.
Section 2C:43-3. Corporate defendants are subject to
fines of up to three times the maximum amount authorized
- for individuals in recognition of the fact that this

is the sole sanction available short of the drastic
measure of charter revocation. Section 2C:43-4.

79 Final Report of the New Jersey Criminal Law Revision
Commission, Vol. II: Commentary, p.311 (1971) [herein-
after cited as Commentaryl].

80 A.B.A. Standards Relating to Sentencing Alternatives
and Procedures, §2.1 and comments. (Approved Draft 1968)
[hereinafter cited as A.B.A. Sentencing Standards].

8l president's Commission on Law Enforcement and R
Administration of Justice, The Challenge of Crime

in a Free Society 142-43 (1967). [hereinafter cited
as The Challenge of Crime in a Free Societyl].
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facilities are strained by offenders serving lengthy

'sentences which may cause officials to grant parole

prematurely. Additionally, extended periods of incar-
ceration frequéntly impéde efforts toward rehabilitation
by fostering anti-social attitudes. For these reasons,
the Qrdinary terms of imprisonment specified by section
2C:43-6. are somewhat less than those authorized by the
preéent law. |

C. Partial‘abolition Of Minimum Sentences

Anbther change proposed by the Code is the
virtual abolition of minimum sentences. In the usual

case, the sentencing judge will impose a custodial

“term simply by stating a SPecific'number of years to

 be'served‘ins£ead of the existing practice of setting

forth both a minimum and maximum term. See N.J.S.A.

2A$164—17i .in effect,‘the court pronounces only the

outside limit of the defendant's ihcarceratioﬁ, leaving

82 Section 2C:43-6 (a) specifies a eight to fifteen year
maximum for first degree crimes other than murder, a

five to eight year maximum for second degree crimes, a
three to five year maximum for third degree crimes, and
an eighteen month maximum for fourth degree crimes.

Our statutes presently contain only two general penal-
ties; up to seven years for a high misdemeanor and three
years for a misdemeanor N.J.S.A.2A:85-6 and 2A:85-7. How-
ever, a range of penalties are authorized bg statutes defining
the offenses. For example; first degree murder is punishable
by life imprisonment (N.J.S.A. 2A:113-4), a sanction not
available under the Code. Compare also robbery (15 year
maximum, N.J.S.A. 2A:141-1), rape (30 year maximum,
N.J.S.A. 2A:138-1), sodomy (20 year maximum, N.J.S.A. 2A:

. 143-1) and kidnapping (30 year minimum, N.J.S.A. 2A:118-1).

Under the Code, all of these offenses share a 15 year

. maximum except murder which may be punished by a 30
-, year maximum. See 2C:11-3; 2C:13-1; 2C:14-1; 2C:14-2;
T 2C:19-1. ‘ ' '
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: _ 83
the question of a release date to the parole board.

When the defendant has been convicted of a first
or second degree crime or is given an extended term, how-
ever, the court may set a minimum sentence of up to onemhalf
of the maximum. Until this minimum term has been served,
the defendant is not eligible for parole., Sections 2C:43-6
(b); 2C:43-7 (b). This provision is intended toc safeguard
against the preméture release of serious offenders and
to provide what has been termed "community reassurance." 84
Thus, when a sentencing ﬁudgé ascertains that the public

interest requires a definite period of incarceration,

a minimum sentence may be imposed pursuant to these sections.

83 While the Code itself does not contain any provisions
governing parole, this subject is dealt with in a separate
bill, A-3467, which will be discussed infra.

84 Professor Herbert Wechsler, one of the drafters of

the Model Penal Code, has observed that "[clases will
arise...where a sentence with a maximum alone will

not afford the community the reassurance it should have."
Wechsler, supra note 4, at 476. See also A.B.A. Sentencing
Standards, Comment to §3.2 (c¢), p.155.

85 This determination is subject to appellate review
along with any other sentencing decision. Section:
2C:44-7. The Code thus retains the present system of
appellate scrutiny of sentencing actions. See R.2:10-3;
State v. Spinks, 66 N.J. 568 (1975); State v. Johnson,
67 N.J. Super. 414 (App. Div. 1961). ‘
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D. Extended Terms Of Imprisonment

Another method of insuring restraiﬁt of serious
offenders is offered by the provisions governing
the imposition of extended terms of imprisonment.
Sectiqns 2C:43-7 and 2C:44-3. This form of enhanced .
punishment is available only upon conviction of a first,
second, or third degree crime and upon a finding by
the court of one of the following grounds:

-a. The defendant is a persistent offender.
A persistent offender is a person who is
21 years of age or over, who has been
convicted of a crime involving the
infliction, or attempted or threatened
infliction of serious bodily injury and
who has at least twice previously been
sentenced as an adult for such a crime to
a custodial term and where one of those
~prior offenses was committed within the
5 years preceding the commission of the
offense for which the offender is now
being sentenced.

b. The defendant is a professional
criminal. A professional criminal is a
person who committed an offense as part
~.0of a continuing criminal activity in
concert with five or more persons, and
was in a management or supervisory position
or gave legal, accounting or other managerial
counsel. ’

- c. The defendant committed the offense as
-consideration for the receipt, or in expectation
of the receipt, of anything or pecuniary value
the amount of which was unrelated to the proceeds
~of the crime or he procured the commission

of the offense by payment or promise of

payment of anything of pecuniary value.

Section 2C:44-3.

As is readily apparent, subsection 8 is inadequate
in situations where the defendant perpetrates another
crime‘after,being released from imprisonment for five

years or more. The requirement that a prior offense must
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- have been committed within tﬁe five years preceding the

latest crime clearly does not take into account the

fact that the defendant may have been incarcerated during

 this period. Thus, a hardened recidivist may be ineligible
for an extended term for thé illogical_reason that he
committeddno crime while imprisoned. A.change should
therefore be made so that the five year period does not
apply to time spent in prison.

In addition to this problem, it woﬁld appear that
subsection a would have a ﬁuch narrower application-than -
vthe existing stattites.86 To qualify'as a prior convic-
tion for purposes of an extended term, the previous crime
must have involVed "the infliction of serious bodily
injury" and must have resulted in a sentence of imprisénment.
Section 2C:44-3 (a). Excluded from this provision are
recidivists committihg such crimes as burglary, usury,
theft, forgery, possesSory‘weapons offenses, ffaud, and
other serious'property offenses.

It would thus appear that a policy'decision has
been made to confine the use of extended terms to those
who repeatedly commit violent crimes. However, other
spedies of'persistent offenders may be equally deserving

of lengthy sentences from a penological Standpoint.

86The present statutés, N.J.S.A. 2A:85-8, 2A:85-9, and
2A:85-12, designate the requisite prior convictions as
high misdemeanors without further description.
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‘subject to appellate review,

Considering that the imposition of an extended term is

87

discretionary with the sentencing judge, and is

88 subsection a may therefore
unduly constrict the availability of this sentencing
altefnative. |

With respect to the overall operation of‘extended

term sentencing, two other difficulties are worthy of mention.

Firstly, several of the criteria originally proposed by

‘the Law Revision Commission have not been retained in
‘the Assembly bill. These include such categories as

‘dangerous, mentally abnormal individuals, multiple

offenders, and armed criminals. See Section 2C:44-3 (c),

(d) and (e) aévreported by the Law Revision Commission.

It might well be desirable to enact some or all of these
‘provisions, particularly the section dealing with crimes

‘committed with a deadly weapon. Cf. N.J.S.A. 2A:151-5

which outlinés additional penalties for armed criminals.
Aéidé from the perhaps unduly narrow scope of

extended term sentencing, the Code is also deficient in

féiling to establish the standard of proof required.

Section 2C:44-6 (e) provides that a hearing shall be

87 The perﬁinent section, 2C:44-3, specifies that "the
court may sentence a person...to an extended term of

imprisonment...." (emphasis added).

88 See Section 2C:44-7; note 13, supra.
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held after conviction nith written notice to the defendant

of the proposed grodhdnfor extended imprisonment, The

accused is entitled to present evidence at the hearing

to controvert the extended term criteria alleged. Undoubtedly,
the State hasvthe~burden of proving the ground proposed,99

but the Code is silent as to whether the proof must be

beyond a reasonahle doubt or merely by a preponderance.

The latter standard is endorsed by the A.B.A. Sentencing

Standards, §5.5 (b} (iv). However, such a standard might
be subject to constitutional attack. An amendment
should therefore be recommended to incorporate the

‘reasonable doubt standard of proof.

E. Parole, Provisions

Section 2C:43-9 (a) requires that every inmate
released‘from incarceration shall be subject to parole
gvsuperVision. In order to accomplish this goal, a parole
‘termris added to all‘sentences of imprisonment imposed
upon convictions of crimes of the fourth degree or higher.
This term is one year for crimes of the first, second,
and thirdddegrees and six months for crimes of the fourth

‘degree.

89 Cf. State V. Kunz, 55 N.J. 128 (1969) (State has
burden of proving challenged statements in presentence
report) ; State v. Horne, 56 N.J. 372 (1970) (State has
burden of proving contested portions of diagnostic
report in sex offender proceedings). :
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The exact function of this period of parole is

h.unclear.f;Subsection b indicates that the duration of
:~parole is governed by the separate term only when the
'gloffender is released at the expiration of his maximum '
,fperlod of 1mprlsonment. Thus, for example, a one year‘
lterm of parole would apply to a defendant sentenced to
 five years 1mpr1sonmentvwhen he is not released until
he haskserved'thegentire'period. When the prisoner is‘v
?tparoledvbefore:the expiration of hisvnaximum,‘honever,v

the length of time to be served on parole is uncertain.

Parole supeersion in this instance could be'deemed'to.
last for the balance of the imprisonment portion ofrthe
sentence elther with or w1thout the addltlon of the parole
term. In other words, a prlsoner released after serv1ng

two years of a flve year sentence could be construed to

vbe on parole for elther three years (the balance of the

sentence) or four years (the balance of the sentence plus
the parole term) |

A slmllar amblgulty ex1sts w1th regard to the

ipossible length of recommltment upon a-revocatlon of
_parole, Subsectlon c states that any perlod of recommltment
'~for subsequent reparole "shall not exceed the orlglnal |
'>;sentence determlned from the date of conv1ctlon;“ Slnce
:every sentence of 1mprlsonment automatlcally 1ncludes a
’parole term, 1t 1s unclear whether thlS prov1s1on refers

~ to only the. 1mprlsonment portlon of the sentence or to

the total of the 1mprlsonment and parole portlons. A
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vclarifieation oftthese draftinﬁjprobleme would consequently
seem necessary. | |

Addiﬁionally, the relatively’short period allocated
for parole supervision may be inadequate for the avowed
',purpose of reintegreting the offender into society. One
year in all probability reflects an overly optimistic
- evaluation of the transitional process from incarceration
. to uncenditional release. As orginally drafted by the
Law Revisiee Commission, the Code provided a.more'realistic
v'range of'perole terms: one year for convictions of
‘ >fourth degree crimes, two years for reformatory sentences,
bend five years for all other‘eentences. See Section
:2C:43e9 ih the‘Reporﬁ of the Léw Revision Commission.
| ~ One final aspect of this section is worthy ofv
note. At present, a paroleé may be recommitted for any
peﬁiod up to the maximum of his sentence computed as of his
release date, In other words, time served on parole
~is not credited against the defendant's sentence if
: he.is reincarcerated for a violation of parole conditions.
Section 2C:43-9 (c) alters this practice and counts
| parole time'as part of the original sentence for purposes
of calcﬁlating the permissibleAlength of recommitment.
One criticism of this change is that it may tend to
decreasebthe parolee's incentive to comply with conditions
of paroie asbthe possible length of recommitment grows
shorter. The drafters' rejoinder to this is essentially
that it is unfair to ignore time successfully}spent
kon parole. The proposed change therefore "serves the
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[offender's] sense of justice" and may be "a constructive

influence upon correction." Commentary, p.322. Moreover,

if the parole violation consists of a new offense, the
defendaht.may be committed for a lengthy period upon
convictioﬁ. If;xdnyfhé“other'hand, the violation is
merely a technical breach of parole conditions, it is
appropriate that only a shdrt period of recommitment
be available when the defendant has successfully completed
the bulk of his parole term. £2i§'_ |

In conjunction with the above Code provisions
concerning parole, a separate bill, A-3467, has been
introduced in'the Assembly dealing with this subject:
The original proposal by the Law Revision Commission of
immediate parole eligibility has been rejected by the drefters

of A-3467. Instead, this bill creates a presumption in

favor of release at an inmate's primary eligibility date.

This date is computéd by subtracting credits for
commutation time from any judicial or statutory ﬁandatory
minimum term or from one third of the maximum sentence.
At this date, the inmete "shall be released...unless

Ihe] has engaged in condﬁct indictable in nature or...there

is a substantiai likelihood that the inmate will commit

'a crime.{.if released...." A-3467, §6 (c).

In addition to this standard method for release,

the bill prbvidesufor the paroie‘at'any timehof inmates

not serving mandatory minimums or life sentences upon the

successful completion of a course of education, training,
or other approved activity.' A-3467, §10. Such programs

must be approved in advance by the parole board and must
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{1) There is undue risk that during
the period of a suspended sentence

or probation the defendant will commit
another crime; '

be entered into through a formal agreement between the

board, the superintendent of the prison and the inmate.

With respect to parole violators, the bill provides

. : v : (2) The defendant is in need of correc-
that recommitment may not exceed one year unless the ~ tional treatment that can be provided

) ) . , } . only in an institution;
violation consists of a new offense, in which case y !

(3) . A lesser sentence will depreciate

the inmate is required to serve the longer of either ~ ' ' . . the seriousness of the defendant's crime
, . . ‘ : ‘because it involved a breach of the

six months or one half of the balance of his sentence. ‘ | public trust under chapters 27 and 30; or

A-3467, §17 (b) and (¢). In computing the balance remaining S ‘ _ (4) The offense is characteristic of

. ' ' T ‘ _-organized criminal activity.
on a sentence, A-3467 concurs with the Code and takes ‘ ‘ g ctivity

) ) ) ) . The Law Revision Commission offer e explanati
- into account time served on parole prior to the violation. - ‘ ed th P ion

. : that this presumptio i
See sections 17 (c) and 18. | pre }o] n was designed to overcome the

» L ' ’ usually automatic sentencing res onse of incarcer tién.
In general, it may be observed that several Y g P a

) ) ) ) Commentary, p. 324. Thus, the Code contemplates a custodia
positive innovations are introduced by the parcle Lo P ! S ;

: . sentence only when protectio f lic is £
provisions of the Code and A-3467. The emphasis upon Y protection of the public is ound to

C o . . . be imperative ” :
aiding the inmate's tramsition from imprisonment to _ pe i because of the presence of one of the four

: ) ~ enumerated factors. A contra resumption of imprisonme

complete freedom is particularly sound. Nevertheless, , o Y P P © P nment
. - - ) - may be invoked by legislative decree in statutes definin

some of these proposals are not entirely free from Y - oY J © atutes detining

] . . first or second degree crimes or by statutes outsi
doubt and thus require careful consideration before : g * Y © tside the

Cod rovidi £ ’ i
enactment may be recommended. ep iding for mandatory sentences for the equ}valentv

: . . of a first or second rime. Secti 144~ .
F. Probation and Supervisory Treatment Proposals » degree crime ection 2C:44-1 (d)

Plainl robation is i d to- ‘ i
One of the most controversial aspects of the Code Yr P ton is intended to be the general rule with

o ) . ) ) \ . incarceration as the exception.
is the presumption against the imprisonment of a convicted , P

The wisdom of any general sentencing presumption,

offender. Section 2C:44-1 (a) provides as follows: ,
’ : . however, is certai ion. i

the court shall deal with a person who _ ! ‘ ertainly open to question The myriad
pas bgen convicted of.an gffense without ' factors associated with decision-making in this area
imposing sentence of imprisonment unless, :
having regard to the nature and circum- : are exceedingly ill-adapted to £ islati
stances of the offense and the history, 9y 1 pted t aFY type of legislatively
character and condition of the defendant, : | . ' ‘ PRI ; .
e s C : . mandated result. Mor
it is of the opinion that his imprison- | o , e particularly, a presumption in
ment is necessary for protection of the - favor of nonimprisonment would tend to encourage disrespect
public because: P

-212- ' | . : for the criminal justice system. The deterrent function
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of sentencing may be diminished to the extent that a
potential offender believes himself to be "entitled" to
probation. Additionally, public support of the system
may be undérmined by a perception of undue leniency
towards convicted criminals.

Finally, it should be noted that an erroneous
granting of probation cannot be corrected whereés an
unwarranted sentence of imprisonﬁent can. A trial judge

may reconsider and reduce, but not increase, a sentence.

R.3:21-10; State v. Matlack, 4% N.J. 491 (1967).‘ Similarly,
. an appellate tribunal may modify a "manifestly excessive"
- sentence but no authority exists for increasing an unduly

 lenient sanction. State v. Johnson, 67 N.J. Super. 414

+ (App. Div. 1961)} R. 2:3-1 and R. 2:10-3. Furthermore,
an‘overly harsh sentence may be mitigated to some extent
by the parole board. See A-3467, §lQ. In sum, it is
belie&ed that the presumption against ihprisonment is both
unwarranted and unwise. |
Despite objections to the presumption, the afticulation
of factors suggesting the need for imprisonment is a
valuable aid in formulating a rational sentencing policy.
" Coupled with the enumeration of éossible grounds for
probation contained in subsection b, this statutory .
codification will greatly assist“judges in stating
reasons for sentences imposed as required both by R. 3:21-4
(e} and section 2C:43-2 (d) of the Code. A more coherent
vbody of sentencing precedents may well result as appellate
’review shifts from merely scrutinizing a result to

evaluating the 1ower“court‘s reasoning as well. Moreover,
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an expressed factual rationale may also promote better informed

decision—making by corrections officials. For these

~reasons, as well as to enhance the offender's sense

of having been justly dealt with, the requirement of a
statement of reasonsvand the enumeration of suggested
sentencing criteria offer a sound approach.90

However, an unfortunate proviso is contained in

subsection ¢ to the effect that "[a] guilty plea by

a defendant or a failure to so plead shall not be considered

in withholding or imposing a sentence of imprisonment."”
It is generally recognized that an acknowledgement of guilt
and a willingness to accept'the consequences are vital

steps in the rehabilitative process. State v. Poteet,

61 N.J. 493 (1972) . This provision would therefore bar
consideratioh of an extremely pertinent factor and should
be deleted. |

' Seétions 2C:43-12 and 2C:43-13 create a mechanism
for supervisory treatment-similar to .one currently in
operation by virtue of R. 3:28. In both versions, a
defendant may be channeled out of‘the regular criminal

process prior to trial and referred to rehabilitative

90 Cf. Monks v. New Jersey State Parole Board, 58 N.J.
238 (I971) requiring the parole board to state its
reasons for denying parole. See also A.B.A. Sentencing
Standards, §5.6 and comments; Frankel, supra note 1,

at 9-14; Coburn, supra note 4, at 232-33. Robinson, The
Defendant Needs to Know, 26 Fed. Prob. 3 (December 1962);
Thomas, Stating Reasons for Decisions, reprinted in

Vol. 2 of Radzinowicz and Wolfgang, Crime and Justice

671, 674 (1971).
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programs approved by the Supreme Court. Succeseful completion
of the assigned program results in a dismissal of the
pending charge. 1If, on the other hand, the accused violates
any eondition of supervisory treatment (called pretrial
‘intervention by R.3:28), the case may proceed to trial
if the court finds this course warranted.

Under the Code's version of this diversionary
meehanism, a person accused of his second crime of
violence is ineligible. Section 2C:43-12 (b). The
Supreme Court has not incorporated such a limitation but
both programs require the consent of the prosecutorv
 before a defendant may be accepted. Section 2C:43-12 (a);
~R.3:28 (b).

‘ The screening function performed by these procedures
is highly beneficial to both society and the individual
offender. Judicial resources are conserved to be better
allocated to more serious 6ffenders,‘ Defendants offering
the best prospects for rehabilitation are spared the
stigma of criminal conviction and are promptly diverted
into an appropriate program. Indeed, these obvious
:benefits‘have been recognized by the Legislature through the
enactment of the conditional discharge provisions of the
Controlled Dangerous Substances.Act;'N.J.S.A. 24:21-27.
Consequently, it appears that the Code's provisiens for
supervisory.treatment may be strongly endorsed. -

It should be noted, however, that the permissible
period of treatment may be too short. Section 2C:43-13 (d)
~designates one year as the usual maximum with three years
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-allowed in cases involving crimes of violence. Along

the same 1ines, the length of probation imposed upon
regular convictions for crimes of the fourth degreeu

and disorderly persons offenses may also be too short.
Section 2C:45-2 specifies that probation may be imposed
for up to the maximum period allowed for the offense or
for five years, whichever is less. Fer fourth degree
crimes, therefore, probation is limited to eighteen
months or less{‘:Withbrespect te disorderly persons

and petty disorderly persons, the permissible period is
only six months and thirty days respectively. At present,
a disorderl?lpersons conviction may result in up'to three
years prebatiOn, N.J.S.A. 2A:169-46, while all other crimes
may be subjeCt te probation for a:maXimum of five years.
N.J.S.A. 2A:168-1. Although an overly long period of
probatiohary~supervision may be counterproductive in
individuai cases, the statutes should recognize a
sufficientiy high maximum to ensute adequate control and

to reform the offender. If it appears that a probationary

~term is too long in a particular case, the court is free

to diecharge the'defendant sooner. Section 2C:45-2 (a).
An ﬁpward :evisioh of these probationary and supervisory
treatmeht ﬁerms WOﬁld therefore be desirable.

AOn‘final observation shouid be made concerning
this subject. Section 2C:45-3 (b) states that a probation
violation may result in imprisonment only if the defehdant
has been convicted of another offense or if his cpntinued

liberty entails "excessive risk that he will commit another
B -217- | -




offense." It is submitted that these grounds are too
narrow. If the probationer ignores his obligations or
refuses to cooperate, the”éourt should be authorized
to do more than merely admonish him and alter the terms

of continued probation. Cf. State v. Moretti, 50 N.J.

Super. 223 (App. Div. 1958). Accordingly, an additional
ground should bé incorporated in this éection to deal
with the offender who willfully refuses to cooperate in
efforts.at rehabilitation.

G. Miscellaneous Provisions

Several other provisions of the Code merit
‘comment. Section 2C:43-2 (e) is as follows:

The court shall retain jurisdiction over
the defendant and may, on its own motion or
on motion of the prosecutor, the defendant
or the Commissioner of Institutions and
Agencies, modify the sentence originally
imposed, except that the term of imprison-
ment or supervision shall not be increased
by such resentencing and the court shall
not be required to hear more than one
such motion a year.

At present, modification of sentences is governed
by R. 3:21-10, which sets time limitations for the making

of such motions,,91 Only three exceptions are stated for

91 Within 60 days of the trial court's judgment or
within 20 days of the appellate court's judgment on
appeal, a motion for modification may be made. The
court thereafter has 15 days in which to reduce or
change the sentence. R. 3:21-10 (a).
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~ relief from the general rule. A motion for modification

may be made at any time: (1) to change a custodial sentence

- so the defendant may enter a drug or alcohol rehabilitation

program; (2) to permit the release of an ill or infirm

defendant; or, (3) for other good cause shown upon the

 joint application of the defendant and the prosecutor.

Clearly, the unlimited availability of such

motions under the Code conflicts with the carefully

~drafted provisions of R. 3:21-10. If this area can

be considered practice and procedure, the legislative

intrusion into the exclusive province of the Supreme

Court is a nullity. Winberry v. Salisbury, 5 N.J. 240 (1950).

Morebver, this section undermines the finality of judgments

‘which is undoubtedly the rationale for the time limitations

of R. 3:21-10. Additionally, the practice proposed by

the Code usurps the function of the paroling authorities.

In effect, the trial court is permitted to ignore a

- decision of the parole board and substitute its own

opinion conCérning the defendant's suitability for
release. For these reasons, section 2C:43-2 (e) should
not be enacted.(

Another difficulty arises with the Code's

definition of "loss"” for purposes of restitution to the

- victims of crime. Section 2C:43-3 (e) indicates that

"loss" means "the amount of value separated from the
victim.” This provision may exclude such items as
medical and other "out of pocket” expenses which are

not, strictly speaking "separated from the victim." It
: -219-




may therefore be desirable to expand the definition of
‘includable elements of restitution.

H. Overall Impact Of Subtitle Three

Enactment of he Code's sentencing provisions would
effect several major changes on:the existing practices.
Commi tments under the Sex Offender Act, N.J.S.A. 2A:164-3
et. seq., are abolished. Section 2C:98-2. Youthful
offender sentencing is apparently no longer limited to
individuals who have not previously been confined in
the State ?rison and the age limit is lowered to 26.
Section 2C:43-5; N.J.S.A. 30:4-147. Mandatory sentences
fixed by statute are abrogated. Thus, since the Code's
classificationsyand sentencing provisions apply to offenses
defined outside the Code, section 2C:1-14, legislatively
mandated penalties <ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>