
C o u r t  o f  E r r o r s  a n b  H p p e a l s

Marco  P o l o , Administrator of 
Vincenzo Falcone,

Defendant in Error,

v.

Pa l is a d e  Co n s t r u c t i o n  Co m -
p a n y ,

Plaintiff in Error.

The negligence upon which the plaintiff below* 
(defendant in error) justifies the judgment below, 
is that the negligence of the defendant consisted in 
doing a dangerous thing, in which the danger was 
or ought to have been apparent to the defendant, 
and which danger was not apparent to the plain-
tiff’s intestate; without warning the intestate of 
the danger, and that thereby the intestate Was 
without his knowledge placed in a position of dan-
ger, which danger resulted in an explosion which 
killed him.

The dan ger complained of, is not the presence of 
the unexploded charge of dynamite, which unex-
ploded charge was not in itself dangerous.

The dang er was in the operation of extracting 
the charge, which was beset, by reason of, the na-
ture of the operation with great danger.

The liability of an explosion was inherent in the 
very operation. (P. € .,  p. 25 , 1. 9 Etc.)

The intestate did not know the nature of the 
operation of extracting the dynamite, and did not 
know there was any extra hazard attached to it

In Tort. 
Points of 
Defendant 
in Error.



o

and remained in his position.
He was thus placed in a position of danger aris-

ing out of a probable explosion Gif which danger 
he was una ware and of which he received no warn-
ing and this failure to warn the plaintiff, con-
tends was negligence on the part of the master.

See Albanese v. C. R. R., 70  N. J. Law, 243,
Rogers v. Roe, 66 Atlantic, 408 .

W hile it is true that there was evidence that the 
plaintiff knew that there was an unexploded 
'charge of dynamite at the place where the men 
were working, there is nothing to show that he 
knew the danger inherent in the operation of ex-
tracting the charge.

D A M A G E S.

The intestate left him surviving his father and 
mother. He had no brother or sisters, (P. 0 . 26 )
He had contributed money to his father (P. C., p.
2 9 .)
• I t  was proved that intestate earned $1.75  a day.

Thus his earning capacity having been proved 
and the existence of a person dependent upon him 
for support a basis was laid warranting damages 
of substantial sort. 13 Cyc., p. 361  ; Hone v.
Traction Company, 30  Yr.

Proof of the existence of the father raised a pre-
sumption of his continued existence. 1 Green- 
leaf Evidence, 41 , And it having been shown that 
deceased did contribute to the pecuniary support 
of his father, the continuance of this state of af-
fairs was presumed.

1 Greenleaf Evidence, Sec. 41 .

Respectfully submitted,

J. P H IL IP  DlIPPEL,
Attorney of Defendant.

A L E X . SIMIPSOX, 
of Counsel.

Rig]]

On duty of defendant, see also, Burns v. i 

Co. , 70 N. J. L. 744.; Grimaldi v. Laval.A  
Maes. 165; Hopkins v. 0 ’ Leary 176 M»88- H
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gcurt of jgrroroand Hfppealo.

Mar c o  Polo , A d mr . of V in c e n zo  
Falc o ne , .

D e fe n d a n t  in  E r r o r ,  

vs.

Pal is ad e  Co n s t r u c t io n  Co m-
pa ny .

P la in t i f f  in  E r r o r .  

_____________________________________ /-

BRIEF OF COLLINS & CORBIN,

On Behalf of Palisade Construction Company, 
Plaintiff in Error.

The writ of error in this case brings up for re-
view a judgment entered in favor of the defendant 
in error (plaintiff below) on the verdict of a jury  
for the sum of $400. The exceptions and the as-
signments of error are limited solely to the grounds 
that the Trial Judge erred in refusing to grant a 
non-suit and in refusing to direct a verdict in favor 
of the plaintiff in error (defendant below).

The suit was brought by the plaintiff, as admin-
istrator, to recover damages for the pecuniary loss 
sustained by the next of kin of his intestate.

On January 28th, 1905, plaintiff’s intestate was 
in the employ of the defendant as a laborer. De-
fendant was engaged in constructing a sewer for 
the Town of W est New York, in Hudson County; 
and in the course of the work it became necessary 
to blast with dynamite.

O n  W rit o f  E r -

ror to H u d s o n  

C ou n ty  C ir c u it  

C o u rt.
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Th3 defendant had employed a man known as 
“ Big Jim” to take full charge of the dynamite. 
The accident occurred about eight o’clock on a 
Saturday morning. On the Tuesday preceding, 
several charges of dynamite had been exploded, but 
one of the charges failed to go off, and in the 
morning of Saturday “ Big Jim” , undertook to 
withdraw the charge from the hole in the rock 
where it had been placed. For this purpose he was 
using certain tools known as a “ scraper” and a 
“ swab-stick.” While thus engaged, for some un-
known reason the dynamite exploded, causing the 
death of “ Big Jim” and the plaintiff’s intestate, 
and injuring another man. .

The charges of negligence in the declaration are 
-that the defendant’s superintendent negligently 
permitted Jimmie Decicio (otherwise known as “ Big 
Jim”) to attempt to remove the unexploded charge 
without warning plaintiff’s intestate, and failed to 
make rules prescribing the way in which such work 
should be done, but permitted Jimmie Decicio to 
perform the work “ in any way he pleased,” and 
that he was permitted to attempt to remove the 
charge of dynamite in an unskillful and careless 
manner (p. 5 ,1. 1-10).

The case was submitted to the jury on the fol-
lowing points: “ If  the defendant knew, or had 
reason to know, that these charges of dynamite 
which had failed to explode were liable to go off 
when the men wer§ trying to take them out, and 
so cause injury, it was its duty either to adopt a 
system of rules which would enable their workmen 
to get into a safe place before the charge could pos-
sibly be exploded; or if it did not adopt rules, it 
was still its duty to see that a proper warning was 
given to its servants to enable them to get into a 
place of safety” (p. 38, 11. 20-30).



I.

No negligence on the part o f the defendant was 
proved.

(a). Th& ev id en ce is  e q u a lly  consisten t w it li  the e x-

istence or non ex isten ce o f  negligen ce.

According to the evidence of plaintiff’s expert 
witness, dynamite frequently explodes without any 
known cause (p. 25, 11. 10  to 20). No witness at-
tempted to explain the cause of this accident. The 
mouths of “ Big Jim ” and of the plaintiffs intestate 
are closed. The latter’s companion,in the trench 
knows nothing about it, except that he and the rest 
of “ the boys,” including the intestate, knew that 
there was an unexploded charge (p. 13,1. 15; p. 14, 
1. 14; p. 32, 11. 10 to 40). Defendant’s foreman, 
Hangley, says he does not know what caused the 
explosion (p. 20 , 1 . 28).

“ Big Jim” was using tools known as a “ swab 
stick” and a “ scraper” in removing the unexploded 
charge (p. 9. 1. 40; p. 10, 1. 28; p. 11. 1. 25; p. 14, 
1. 25; p. 16, 1. 20 to 30; p. 2 1 , 1. 20). It is proved 
by plaintiff's own witness that these are the proper 
tools to use for that purpose (p. 25, 1. 3). Hence it 
cannot be claimed that the defendant was negli-
gent in permitting “ Big Jim” to use such tools.

T om pkin s vs. M a c h in e  C o ., 70 M . J . I . ,  330.

We submit that the case is barren of any evi-
dence to charge the defendant with negligence. If  
there was negligence on the part of any one, it is 
chargeable to “ Big J im .” He may have struck the 
dynamite cartridge too violent a blow with one of 
the tools. If so, the negligence is that of a fellow* 
servant. (See Point II .) Frequently it is not pos-
sible to determine the causes of explosions of dyna-
mite (p. 25,11. 15 to 20). Whatever may be the true
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explanation in the present cas9, we submit that the 
evidence is equally consistent with the absence as 
with the presence of negligence on the part of the 
defendant. Under such circumstances, the ques-
tion of liability should not be submitted to the jury.

H u m m e r  v. L  V . R: R. Co.\ 6 7  A t l .  10 6 1 , i>

; {N . J .  C t. E r r o r s  cte A p p e a ls , N o v ., 1907).

Such a rule may be a hardship on a plaintiff, but 
it is equally hard on a defendant to require it to re-
spond in damages without adequate proof of liability.

It is elemontary that negligence must be proved 
and not guessed at. “ It will not do to submit a 
“ question of negligence to a jury where the fac's 
“ are equally consistent with the presence or ab-
sen ce  of negligence, or where the jury could do 
“ no more than surmise as to the negligence of the 
“ defendant.”

C a l d w e l l  v s .  A r n h e i t n ,  1 5 2  N .  Y . ,  1 8 2 , 1 9 0 .

In D o tso n  vs. E r i e  R. Ii. C o ., 68 N . J .  L 679,  

• this Court said (referring to a claim that a station
platform of the defendant railroad company was 
not properly constructed): ‘ ‘There is another reason 
why we think the question of negligent construc-
tion should not have been left to the jury, and that is 
the entire absence of proof that the construction was 
faulty as not being in conformity to the usual mode 
of construction adopted by well regulated railroads, 
or otherwise. Negligence must be proved. As 
was said by Baron Bramwell in C o m in  vs. Eastern 
C o u n ties  R. R. C o ., J I lu r ls t .  de N . ,  7 8 1 , it is not 
enough to say there was some evidence; a scintilla 
of evidence or mere surmise that there may have 
been negligence on the part of the defendant clear-
ly would not justify the Judge in leaving the case 
to the jury; there must be evidence on which they



might reasonably and properly conclude there was 
negligence.”

A recent decision on the same point is A l le n  vs. 

Kingston Coal C o ., 6 1  Ato.^ 5 7 2  ( P a .,  19 0 5 s). In, 
that case a coal miner was found dead at the mouth 
of a mine with injuries on his body, which indi-
cated that he had been crushed. The apparent ele-
ments of danger were the sides of the gangway, the 
loaded cars and the mine door, which was kept 
closed by a strong pressure of air.

Which of these elements, if any, or what com-
bination of them, caused his death, was wholly con-
jectural The Court said:

“  Appellant’s theory, as stated by her counsel, 
“ was that ‘ the accident that caused her 
“ husband’s death, and which was the 
“ only theory advanced at the trial, was 
“ that because of the negligence of the 
“ defendant company he had been caught 
“ between'the side of the passageway at 
‘ ‘the main door and the side of a mov- 
“ ing car, and squeezed to death.’ But 
“ conceding this as the most probable 
“ manner of his death, it does not tend 
“ to show negligence of the defendant. 
“ The deceased may have slipped and 
“ fallen off his car, or jumped off, or 
* ‘have got off safely, and yet been caught 
“ by the door before he had a secure 
“ hold of it to keep it open. His own 
“ failure in this respect is quite as.prob- 
‘ ‘able as any other hypothesis. The 
“ doctrine, ‘res ipsa loquitur,’ dangerous, 
“ and uncertain at best, is never to be 
“ applied, except where it not only .sup-
p o r ts  the conclusion contended for, 
“ but also reasonably excludes every
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“ other. O il  Go. v. P e n n s y lv a n ia  Tor- 

“ p e d o  C o ., 190  P a . , 3 5 0 ; 1 $  A  t l ., 707; 

“ A le x a n d e r  v. P e n n s y lv a n ia  W ater Co., 

“ 2 0 1 P a . ,  252; 5 0  A t l . ,  9 9 1 .”

“ Appellant argues that the plaintiff is enti-
t l e d  to the presumption that deceased 
“ was innocent of negligence. True, 
“ but so is the defendant, and the pre-
su m p tion s are equally balanced. Neg-
lig e n c e , contributory or other, is.not 
“ to be presumed, but must be shown by 
“ evidence. In the instances where it 
“ is said that this presumption in plaint-
i f f ’s favor must take the case to the 
“ jury, there was at least some evidence 
“ of defendant’s negligence, as, e. g., 
“ the excessive speed of the car in 
’“ H a u g h ey  v. P ittsb u r g  P a ilw a y  Co., 

“ (W o. 1 ) , 210 P a . ,  363; 59 A t l . ,  1110 , 
“ cited by appellant. And even in 
“ S tr in g e r t v- T o w n sh ip  o f  B oss, 179 P a ., 

“ 614; 35 A t l . ,  345, where the minority 
“ of the Judges thought the existence of 
“ a deep rut in the highway was suffi-
c ie n t  evidence of defendont’s negli-
g e n c e  to take the case to the jury, the 
“ Court held that the cause and manner 
“ of the accident were merely conjectu-
r a l ,  and sustained a non-suit.”

In C h a n d le r  v. N ew  Y o r k , A c .,  B . P .  Co., 159 

M a s s ., 58 9, plaintiff’s intestate was employed as a 
brakeman. There was an accident at night where-
by the rear part of a train consisting of a box car 
and a caboose was separated from the rest of the 
train; the brakeman by direction of the conductor 
went forward with a lantern from the caboose to 
investigate the trouble. He was last seen alive go



ing down a ladder on the front end of the box car; 
his dead body was afterwards found lying on the 
railroad track. There was no evidence to indicate 
how the brakeman came to his death. There was 
nothing to show that the ladder was defective. 
Verdict was directed for the defendant by the Trial 
Judge and this was affirmed, the Court saying:

“ Whether he fell from the ladder by reason 
“ of negligence on his part or whether, 
“ without looking to see whether the 
“ coal car was in its place, he attempted 
“ to jump upon it is uncertain. There 
“ is an entire absence of evidence a» to 
“ how the intestate happened to fall to 
“ the ground; and there is not enough to 
“ show that one conjecture is more 
“ probable than another.”

In Patton v. T ex a s  d? P a c if ic  R . C o ., 1 7 9  TJ. S . ,  

558, plaintiff was a fireman on a passenger train. 
He was injured while attempting to step off the 
engine on account of step turning. It was claimed 
that the step turned because the nut which held it 
was not securely fastened. Verdict w?as directed 
for defendant, the Court saying:

“ The fact of accident carries with it no 
“ presumption of negligence on the part 
“ of the employer, and it is an affirmative 
“ fact for the injured employee to 
“ establish that the employer has been 
“ guilty of negligence, * *  * It is 
“ not sufficient for the employee to show 
“ that the employer may have been guilty 
“ of negligence— the evidence must point 
“ to the fact that he was. And where 
“ the testimony leaves the matter un-
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“ certain and shows that anyone of half 
“ a dozen things may have brought 
“ about the injuries for some of which 
‘ ‘the employer is liable and for some of 
“ which he is not, it is not for the jury 
“ to guess between these half a dozen 
“ causes and find that the negligence of 
“ the employer was the real cause when 
“ there is no satisfactory foundation in 
“ the testimony for that conclusion. If 
‘ *the employee is unable to adduce 
“ sufficient evidence to show negligence 
“ on the part of the employer, it is only 
“ one of the many cases in which the 
“ plaintiff fails in his testimony, and no 
“ mere sympathy for the uncertain 
“ victim of an accident justifies any de-
p a rtu re  from settled rules of proof 
“ resting upon all plaintiffs.”

•In P r ic e  v. L .  V . R . R . ,  5 1  A t l . < 7 5 6  { P a .) , the 
engineer and fireman of a train ascending a moun-
tain were killed by a descending train colliding 
with theirs. Plaintiff made several allegations as 
to defendant’s negligence, for example, that a com-
petent engineer was not in charge of the descending 
train. The Trial Court directed non-suit and on ap-
peal the Supreme Court affirmed this ruling saying:

“ If anything be settled in this State, it is 
“ that the mere fact of an accident as be-
tw e e n  employer and employee raises 
“ no presumption that it was due to neg-
lig e n c e  of the employer. ‘As between 
‘ ‘employer and employee, the mere hap-
p e n in g  of an accident from which neg-
lig e n c e  could have beeu inferred raises 
“ no presumption of negligence against
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“ the employer. A  specific act of negli-
g e n c e  must be shown.’ H ig g in s  v. 

'•'•Fanning, 1 9 5  Pa., 5 5 9 ; D ic k e r s o n  v. JR. 

“ B .  C o ., 18 9  Pa., 5 6 7 . * * * Here,
“ according to the argument, are five 
“ separate causes for the accident from  
“ which negligence may be inferred. The 
“ very statement of them shows the un-
certa in ty  in appellant’s own mind as to 
“ the cause of the accident. In fact 
“ there is no evidence that anyone of 
“ them was the specific cause of the ac-
c id en t. Doubtless if the jury had had 
“ the chance to do so they would have 
“ guessed that some one of them was 
“ the proximate cause of the accident.
‘ “and then further guessed that the 
“ cause arose from negligence of the de-
fe n d a n t. But the law gives them no 
“ right to guess and the Court below 
“ very properly so decided.”

In S a n d t v. N o rth  W a les C o ., 63 A t l . ,  5 9 6  (P a ., 
1906), it was held that in an action by a servant to 
recover for personal injuries where the evidence 
fails to show any defect in appliances furnished, and 
any of several theories as to the cause of the acci-
dent were equally plausible, and the verdict of the 
jury as to the real cause would be a matter of 
guess, a non-suit was properly ordered.

In N ea l v. C h ica g o , dhc., B .  B .  C o ., 10 5  JN. W ., 

191, [Iow a, 1905)', £ L .  B .  A .  (N . S . )  9 0 5, it was 
held that no recovery could be had for the death of 
a brakeman killed at a switch, on the theory that 
his foot was caught between the rails because o f de-
fective blocking, when the circumstances were 
equally consistent with the theory that his foot
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slipped oil icy ground and fell in front of the car or 
that he attempted to board the moving train and 
fell under it. The Court said:

, ‘ ‘The jury are not permitted to find material 
, “ facts without evidence or on mere con-

je c tu re s  as to the truth of one or two 
“ or more equally probable or possible 
“ theories having different legal results.”

In S u b u rb a n  E le c t r ic  Co. v . N u g e n t , 5 8  N .  J .  L ., 

658, this Court sustained a judgment for plaintiff's 
intestate when it appeared that the deceased was 
found dead lying upon the ground about three feet 
from the base of one of the electric light poles of 
the defendant. It was claimed that death was 
caused by an electric shock received from an ex-
posed wire. Under the circumstances the Court 
concluded that there was sufficient evidence to show 
that the deceased was killed by touching the ex-
posed wire and also to exclude any other inference, 
but said:

“ It was incumbent upon him (plaintiff) in 
“ the absence of direct evidence of that 

v  > “ fact, to show not only the existence
“ of such possible responsibility, but the 
“ existence of such circumstances as 
“ would justify the inference that the 
“ death was caused by the wrongful act 
“ of the defendant and would exclude 
“ the idea that it was due to a cause 
“ with which the defendant was uncon-
n e c te d ” (p.. 660).

In P a y n te r  v. B r id g e to n  & c. T r a c tio n  Co., b t  

N . J .  L . y 6 19 , 625, the Court said:

“ The mere happening of an accident raised



“ no presumption of the negligence of 
“ the defendant. It was necessary to 
“ show by direct evidence that the de-
fe n d a n t was responsible for the acci-
d e n t  or to show the existence of such 
“ circumstances as would justify the in-
feren ce  that the injury was caused by 
“ the wrongful act of the defendant and 
“ would exclude the idea that it wasdu.i 
“ to a cause with which the defendant 
“ was unconnected.”

This was the case of a passenger who claimed to 
have fallen off a trolley car. There was no evidence 
to show what caused her to fall. It was held that 
the doctrine of res ip sa  lo q u itu r  would not apply. 
The Court cites with approval the case of B en ed ick , v. 

Potts, Jf.1 L .  R . A . ,  p .  f 7 8  (.M d .), in which it appeared 
that plaintiff was hurt while riding on a car which 
passed through a tunnel on a mimic railroad operated 
for amusement. Plaintiff was not on the car when 
it came out of the tunnel but was found in an un-
conscious state in the tunnel and it was held that 
such facts would not raise a presumption of the 
proprietor’s negligence when there was no defect 
in or abnormal condition affecting the means of 
transportation and the other occupants of the ear 
passed through the tunnel in safety.

In the case in hand, no explanation of the acci-
dent is offered by the plaintiff. There is no evi-
dence to show that it was caused by negligence on 
the part of the defendant. The facts are equally 
consistent with negligence on the p îrt of a fel-
low servant, for which, of course, defendant is not 
liable. • • - ;v

(b). T he d e fe n d a n t d id  not owe to the d ecea sed  the  

duty o f  adopting r u le s  w ith  referen ce to u n e x p lo d e d  
charges o f  d y n a m ite.
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The Trial Judge’s charge on this phase of the case 
was that i f  the defendant knew,.or had reason to 
know, that the unexploded charges were liable to 
go off, it was its duty to adopt rules whereby the 
workmen would be enabled to get into a safe place 
before the charge could possibly be exploded (p. 38, 
11. 20 to 25). W e  submit that negligence could not 
be charged against the defendant on any such 
theory,.for the following reasons:

1 . The defendant did not know, and had no 
reason to apprehend, that the unexploded charge 
would go off when “ Big Jim” was in the act of 
withdrawing it. There is no dispute in the evi-
dence as to, the experience and ability of “ Big 
Jim ;5’ He had charge of drilling the holes (p. 21 , 
1. 30), and the handling of the dynamite was left 
to him (p. .24, 1. 8). He had worked for the defend-
ant twenty .years, and during all that time had had 
charge of the dynamite; on this particular job he 
had worked since it started— a year or a year and a 
half before the. accident. He had never before had an 
accident ip. 24, 11. 15 to 80). Charges were exploded 
about every other day (p. 22, 11. 1-10). He had had 
experience in withdrawing unexploded charges (p. 
31, 11. 30 to 40). W h at possible reason was there 
for the defendant to anticipate that this particular 
charge, or any other charge, would explode wdien 
about to be withdrawn by “ Big Jim .” If there was 
no ground to anticipate such explosion, then why 
was there any legal duty on the part of the defend: 
ant to make rules for the purpose of covering a 
contingency that had never before happened during 
the twrnnty years that this, man had worked for it?

. 2. The failure of the charge to explode was un-
precedented, The work of constructing the sewer 
had been going on for a year or a year and a 
half (p. 24, 1. 20). The occasion of this accident



13

was the only time, so far as the record shows, when 
it became necessary to withdraw an unexploded 
charge, although blasts were set off every other- 
day. W hy was the defendant bound to make rules 
to cover a contingency that might never happen, 
and, in fact, did happen only once during the en-
tire construction of the sewer? Defendant had no 
reason to suppose from its past experience in doing 
this work that the contingency of one of the charges 
failing to explode was likely to happen.

3. The lules, if made, would not have affected 
the question. W h at rules could be made to fit a 
case of this kind? The Trial Judge said:

“ Rules which would enable defendant’s 
“ workmen to get into a safe place be- 
“ fore the charge could possibly be ex-
p lo d e d ” (p. 38, 1. 25, 30.)

We submit that he confused the doctrine relating 
to blasting operations done in the regular course of 
the work with the unusual and unprecedented case 
of a blast failing to explode. The defendant said, 
in answer to interrogatories, that when a blast was 
about to be exploded it had a system of warning its 
servants by calling, “ fire,” or some similar expres-
sion several minutes before the blast was set off (p. 
43,1. 30). But this accident did not happen when 
defendant was about to set off a blast; on the con-
trary, the regular blast had been exploded on the 
preceding Tuesday, four days before the accident.

Hence this accident did not happen because of 
defendant’s failure to have a system of rules when 
about to fire a blast. The case is entirely different 
from B ellev ille  St^fie Co. v. M o o n e y , 6 1 N . J .  I ., 2 5 3 , 

where defendant’s foreman failed to give the work-
men the customary warning when a blast was 
about to be exploded.

Stateuwanf



14

W e  submit that there was no legal duty imposed 
upon the defendant to make rules requiring the 
laborers to get away when the unexploded charge 
was to be withdrawn. It is not an insurer of the 
safety of its servants. The measure of its duty was 
to take reasonable care to provide a reasonably safe 
place for defendant’s workmen, and to take reason-
able care to furnish, reasonably safe tools, etc. Safe 
tools were admittedly provided in this case; and as 
shown under Point (b. 1 ) su p ra , the defendant had 
no reason to apprehe‘nd danger, and therefore it 
was not bound to make rules to meet a danger 
which it had no reasonable ground to believe existed.

(c). D e fe n d a n t  w as n ot b o u n d  to w a rn  the de-

ceased o f  the da n g er. -

The second ground of liability on which the jury 
were permitted to find the defendant negligent is 
found in that part of the charge wherein the Trial 
Judge said that it was the defendant’s duty either to 
adopt a system of rules, or, if it did not adopt rules, 
it was its duty to see that a proper warning was 
given to its servants to enable them to get into a 
place of safety. Here again it seems to us the Trial 
Judge confused the duty of the defendant to give 
warning when a blast was about to be exploded in 
the regular course of work with the duty to give 
warning when an unexploded charge was about to 
be withdrawn.

In this case there was, no custoin. proved of giving 
warning when an unexploded charge was about to 
be withdrawn, and hence the doctrine of the 
Mooney case, su p ra , has no application.

Furthermore, the only object of giving warning 
was to notify the deceased that there was some 
danger to be apprehended while “ Big Jim” was in 
the act of withdrawing the charge, but the undis-



puted evidence shows that the deceased not only 
knew that “ Big Jim” was engaged in withdrawing 
the charge, but fully appreciated the danger. The 
defendant’s companion in the trench says that “  ‘we’ 
knew that one of the charges had failed to explode,” 
and that he knew this because “ the boys” said so. 
Deceased was present when this was said (p. 13, 1L 
10 to 20). The fact that the charge had not ex-^ 
ploded was also evident because the w ires which 
connected the several cartridges were in plain 
view (p. 13, 11. 20 to 40). This witness told the de-
ceased that, “ we got to look out, there is a loaded 
“ blast there” (p. 14, 1. 16). He mentions the de-
ceased as one of the; men to whom he gave this 
warning, calling him, “ Jim m y.” k (It is to be noted 
that the man who this witness describes as “ d im -/ 
my” is the plaintiff’s intestate. He is to be distin-
guished from the dynamite man who is known as 
“ Pig Jim”— the deceased was known among the 
men as “ Little Jim” [p. 2 2 , 1. 20] ) . The fact that 
the charge had not exploded, was also evident be-
cause the rock had not been broken (p. 18, 1. 32).
It further appeared that the deceased himself told 
his co-laborers about the fact that the charge had 
not exploded, saying: “ Frank, here is a loaded 
blast, we have got to look out” (p. 32, 1. 38), and 
the deceased told the witness that “ Big Jim” was 
engaged in cleaning the hole (p. 33, 11. 5, 20 to 25).

It therefore appears that the deceased not only 
knew what “ Big Jim” was doing, but he, himself, 
notified his co-employees of the work in which “ Big  
Jim” was engaged, and warned them of the danger. 
What further warning was the defendant bound to 4 

give? The deceased already knew all that the de-
fendant could tell him. He knew that there was 
an unexploded blast a few feet away from him ; he 
knew that “ Big Jim” was engaged in withdrawing
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it; he knew that it was dangerous, and he knew 
that he would have to look out.

It is Well settled that there is no duty on the 
part of a master to warn an adult servant of the 
danger attending his service. M u rp h y  v. R ockw ell 

E n g in e e r in g  C o ., 70  ‘N .  J .  L . , 3 7 k ;  M c D o n a ld  v. 

S ta n d a r d  O il  C o . , 69 At. J . L . , ; S a b ere v. B e n -

j a m in  A l h a  Co. {IN. J . S u p r e m e  C ou rt, November 

T erm , 19 0 7 , not y et rep orted ).

A  f o r t io r i ,  is there no such duty when the servant 
himself knows and appreciates the danger?

- In E r ic k s o n  v. M on son  C o ., 60 A t l . ,  708 ’{M aine), 

plaintiff was injured by an explosion of a charge of 
dynamite which had failed to go off with a previ-
ous blast. The failure of the charge to explode 
with the previous blast was not known to plaintiff. 
Held, that if plaintiff from his previous experience 
ought to have known the danger, the master was 
not bound to give him any special warning thereof. 
The case in hand is much stronger, because the de* 
ceased admittedly knew that a charge had failed to 
explode.

II.

The negligence, if any, was that of a fellow 
servant.

A s we have shown under Point 1 , the evidence is 
undisputed that the defendant had furnished proper 
tools for the purpose of withdrawing the charge, 
and that “ Big Jim” was using such tools at the time 
of the accident. The only rational explanation of 
the accident is that “  Big Jim ,” in a moment of 

.carelessness, must have struck the cartridge too 
hard while he was digging into the hole for the 
purpose of removing the packing. “ Big Jim 
was not in any sense the foreman of the deceased. 
The mere fact that he may have been of a higher
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g r a d e i n d e f e n d a n t’ s s e r v i c e d o e s n o t a v o i d t h e  

eff e ct o f t h e f e ll o w s e r v a n t r ul e.

O ' B r i e n  v. A m e r i c a n  D r e d g i n g  C o ., 5 3 N .  

J „ 1 ., M l .  .

G il m o r e v. O x f o r d  I r o n  C o m p a n y, 5 5  N . J .  

I  , 3 9.

S t e a m s h i p C o. v : I h g e b r d g s t e n , 5 7 N . J . L . ,  

J + 0 0.

M c L a u g h li n  , v  C a m d e n I r o n  W o r k s, 6 0  N .

J . I . ,  5 5 7 .

C u r l e y  v. H o f , 6 2 N . J . L ., 7 5 8.

E m i t t e r v. N . Y . i & N . J .  T el e p h o n e C o ., 6 7

■  N . J . I . ,  6 4 .6 ; 5 8 ' D . 1 1. A . , 8 0 8 .

R o c c o v. G ill e s p i e C o ., 7 3 N . J . L . , 5 9 1 .

C u ll e n  v. N o r t o n y 1 2 6  N . I T ., 1 .

C i t y o f  M i n n e a p o li s v.  L u n d i n ,  5 8  F e d .,'  

5 2 5 , 9.

T h e e vi d e n c e b e i n g u n d i s p u t e d t h a t “  B i g J i m ”  

w a s a s k ill f ul a n d e x p e r i e n c e d s e r v a n t, t h e d e -

f e n d a n t c a n n o t b e h el d li a b l e f o r h i s n e g l g e n e e ^  

S e e O' B r i e n v. B u f a l o  F u r n a c e C o., 7 3 N .  Y . S .,  

830, 68 A p p . D i o ., f y51. * ■

I I I.

T h e ri s k o f i n j u r y w a s a s s u m e d b y t h e d e c e a s e d.

I n t h e p r e s e n t e a s e t h e r e i s n o d o u b t a b o u t t h e  

f a ct t h a t t h e d e c e a s e d k n e w t h a t t h e r e w a s a n u p -  

e x pl o d e d c h a r g e o f d y n a m i t e a f e w f e e t a w a y f r o m  

hi m.  T h ei * e i s ; al s o n o d o u b t a b o u t t h e f a c t t h a t  

h e a p p r e ci a t e d t h e d a n g e r, b e c a u s e h e h i m s e l f  

w a r n e d h i s c o-l a b o r e r s t h a t t h e y w o u l d h a v e t o  

l o o k o u t. T h e d e c e a s e d t h e r e f o r e a s s u m e d t h e r i s k,  

a s h e b o t h k n e w a n d a p p r e c i a t e d' t h e d a n g e r, a n d  

c o ul d h a v e p r o t e c t e d h i m s e l f b y o r d i n a r y c a r e.  . >



IS

H a r d y  v. S u lp h u r  M in in g  C o ., 6 7  A t l . ,  177.

The Trial Judge charged on this point that,

“ If the servant knew that the place where 
“ he was working was dangerous, and he 
“ nevertheless saw fit to go to work 
“ there, having notice that this charge 
“ was liable to go off prematurely and 
“ injure him, if nevertheless, he con-
tin u e d  to work in that place * * * 

“ the law says that he assumed the risk, 
“ and if he assumed the risk, he cannot, 
“ nor can his administrator, call upon 
“ the master to respond” (p. 38, 11. 30 
to 40).

There is no disputed question of fact that the 
servant did know of the danger. He could not only 
see the wires and the unbroken rock, but he himself 
warned his co-laborers of the danger. There was 
no question of fact to submit to the jury on this 
point, and therefore the intestate assumed the risk 
as a matter of law. ' This is so, even if he did not 
perhaps fully realize all the possible consequences 
of the danger.

D a  v is  v. S om ers C a m b rid g e C o ., 79  N . E .,  

2 3 3  (O h io , 190 6).

It would seem that any person of adult age knows 
etiough to know that dynamite is dangerous, even 
if he be only a common laborer, but it further ap-
pears, in the present case, that deceased had worked 
for the defendant for about a week before the ac-
cident happened, and, prior to that time, had 
worked for a month or so for another contractor. 
It is not shown whether when working for the 
other contractor there was any occasion to use
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dynamite (p. 12, 1. 30 to p. 13,1. 10), but when 
wording for the defendant he did have occasion to 
observe the effect of dynapiite explosions, as the 
defendant was accustomed to set off blasts every 
other day (p. 22 , 11. 1 to 1 0 ). r ‘

IV.

The evidence shows that there was contributory 

negligence on the part of the deceased.

We think the case is one that calls for the ap-
plication of the doctrine of assumption of risk 
rather than of contributory negligence, but inas-
much as the Trial Judge dealt with the latter point 
as well as the former, we call attention to the charge 
on this phase of the case, as follows:

“ If the man who was killed knew, or had 
“ reason to know, that the place where 
“ he was going to work that morning 
“ was a dangerous one to work in under 
“ the circumstances, and if you believe 
“ that he knew at the time he went to 
“ work there that the man who was 
“ known as “ Big Jim ,”  and who himself1 

“ was killed, was endeavoring to take 
“ this charge of dynamite out, and that 
“ he had reasonable cause to believe that 
“ might result in an explosion, or might 
“ result in injury or death to him; and 
“ he nevertheless saw fit to go to work- 
“ there, he could not Come into Court 
“ and ask for damages, and if he could; 
“ not neither can his administrator now,' 
“ the injury having resulted in his 
“ death, * * * and if you should 
“ further find from the evidence that the 
“ plaintiff’s intestate, that is the man



“ who was killed, was not guilty of con-
tr ib u to ry  negligence, then you come to 
“ the question of damages”  (p. 39, 11. 15 
to 40.)

It will be observed that the Trial ¿fudge left it to 
the jury to consider whether or not the deceased 
knew, or had reason to know, that the place where 
he was about to work was dangerous, and said that 
“ if” he knew, or had reason to know that it was 
dangerous, then he could not ask for damages. 
The same argument applies to this phase of the 
case as has already been given in the discussion of 
the question of the assumption of risk, to wit, there 
was no disputed question of fact as to the knowledge 
the deceased had of the -danger, and that he of his 
own volition continued to work in the trench, know-
ing that an unexploded charge of dynamite was 
only a few feet away from him, and that another 
man was engaged in withdrawing it. W e  submit 
that, as a matter of law, he was himself negligent 
in continuing to remain at work in so dangerous a 
place. The witnesses say that there is always dan-
ger when using dynamite (p. 17, 11. 1 0  to 15; p. 25, 
11. ,10 to 20). The plaintiff is driven to this dilemma: 
Either there was no danger to be reasonably appre-
hended by the defendant from allowing “ Big Jim” 
to withdraw the charge of dynamite— in which 
case there was no negligence on its part because of 
its failure to establish rules or give warning to the 
deceased; or the danger was so great that if the 
deceased knew of it, then he himself would hi 
chargeable with contributory negligence. Which-
ever horn of the dilemma the plaintiff chooses to 
select, the result is that there should have been a 
non-suit, or a direction of verdict for defendant.
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V.

There was no evidence o f pecuniary loss sustained 
by the next of kin of plaintiff’s intestate.

The deceased was earning one dollar and seven ty- 
five cents a day while he worked for the defendant. 
His next of kin was his father, who was sixty-eight 
years old. The deceased was twenty-one or 
twenty-two years old, (p. 26, lines 10  to 30).

When the plaintiff rested his case the defendant 
asked for a non-suit on the ground among others 
that there was no proof of pecuniary loss sustained 
by the next of kin and the Trial Judge stated that 
it did not appear that the father was dependent 
upon the son (p. 27, 1. 30.) Thereupon plaintiff’s 
attorney asked leave to open the case “  to putin  
proof that he supported the father and mother” (p. 
27,1. 38). The Trial Judge allowed the case to 
be re-opened and the plaintiff testified that he knew  
the father and mother of the deceased in Italy, and 
came to deceased with a message about support, 
and twenty days before he was killed he sent his 
father through the plaintiff the sum of twenty 
dollars. This was the only evidence that was 
offered to show that the decedent was accustomed 
to contribute to. the support of his father, An  
attempt was made to put in evidence statements’- 
made by the decedent and by his mother, but of 
course, such evidence was incompetent and the 
Trial Judge properly struck it out, (p. 29, lines 1 to 
30). It will be observed that it was not shown that- 
this money was sent in response to a request for- 
support. Cross-examination showed that it was 
intended for a Christmas present, (page 29, 1. 38),- 
Moreover it was shown that the money was not 
sent to the father but to the family of the decedent

or at least for both the father and the mother,



(page 30, lines 1 to 15). Further effort to show 
that the decedent was accustomed to send money to 
his father failed (p. 30, lines 20 to 30).

In order to maintain the case it was as essential 
for the plaintiff to prove the fact of pecuniary loss 
as well as to prove any other fact in the casé. We 
submit that there was no evidence to justify the 
Trial Judge in submitting to the jury the question 
as to whether or not any pecuniary loss was sus-
tained by the next o f kin, and that non-suit, or di-
rection of verdict in favor of the defendant, should 
be ordered on this ground. The statute under 
which the suit was brought limits the recovery in 
the following language:

“ In every such action the jury may give 
“ such damages as they shall deem fair 
“ and just, with reference to the pecuni-
a r y  injury resulting from such death 
“ to the wife and next kin of such de-
ceased  person.”

It is well settled that under this statute the com-
pensation must bs limited to the pecuniary loss. 
P a u lm ie r  vs. E r i e  l i .  R . , 34 N . J .  L . , 151, 157.

In D e m a r e st  vs. L i t t l e , 47 N . J . L .. 28, it is said: 
“ The damages are to be determined exclusively by 
“ reference to the pecuniary injury resulting to the 
“ widow and next of kin of deceased by his death. 
“ The injury to be thus recovered for has been de- 
“ fined by this Court to be ‘the deprivation of a 
“  ‘reasonable expectation of a pecuniary advantage 
“  ‘which would have resulted by a continuance of 
“  ‘the life of the deceased.’ P a u lm ie r  vs. Railw ay  

“ Co. ¿ 5  V r ., 151. Compensation for such depriva-
t i o n  is, therefore, the sole measure of damage in 
“ such cases” (p. 30).



In Cooper vs. Shore: E le c t r ic  C o ., 6 3  N . J .  I . , 5 58 , 

this Court said:

“ With respect to the damages recoverable in 
“such a suit, they are not such as arise from injury 
“ to the feelings, but are awarded in reference to a 
“pecuniary loss, and in estimating damages, the 
“jury cannot take into consideration mental suf-
fering or loss of society, but must give compensa- 
“ tion for pecuniary injury only. Such an action 
“cannot under the terms of the statute be main-
tained for nominal damages.” * *

“ If there be no widow or next of kin at the time 
“of the death of the deceased, the pecuniary injury 
“contemplated by the statute does not exist, and 
“ the action cannot be maintained” (p. 565).

In a recent case in this State the point that 
damages must be limited strictly to the pecuniary 
loss sustained, is reiterated. C ook vs. A m e r ic a n , 
d?c., vs. P ow er S o .,  70 N . J .  L ., 65.

In that case a verdict of $2,500.00 in favor of the 
administrator of a boy of thirteen years of age was 
set aside as excessive, it appearing that the father 
was the sole beneficiary, and that he, for a period 
of three years, had abandoned his wife and family, 
aod went off with another woman. The Court 
said it was doubtful whether in these circum-
stances a verdict for more than nominal damages 
could be sustained (p. 69).

The fact of the existence of pecuniary injury is 
quite as essential to the maintainance of the action, 
as the fact of the existence of a widow or next of 
kin. W e submit that the evidence in the present 
case shows clearly that there was no pecuniary in-
jury sustained by the next of kin by reason of the 
death of the intestate. The motion for non-suit, 
or for direction of a verdict in favor of the defend-



ant, should, therefore, have been granted on this 
ground.

There are several cases in other jurisdictions 
where a similar question has arisen.

I n  Von B r u n t  v. C in c in n a ti , e tc . , R . R . ,  78 M ic h ., 

530, 44 N . W 321, a statute provided that for 
death caused by negligence of a railroad the jury 
might give such damages as they deemed “ fair 
and ju st.” Another statute provided that when-
ever death was caused by negligence the jury 
might give such damages as they deemed fair and 
just, “ with reference to, the pecuniary injury”  

resulting from such death. Held that the latter 
statute controlled in a suit against a railroad; and 
that in a suit by a father for the negligent killirg 
of his son, about twenty-two years of age, who had 
no one dependent on him for support, it was 
property for the Trial Court to take the case from 
the jury on the ground that no damages were 
shown. Direction of verdict in favor of defendant 
on the ground was sustained.

In H u r s t  v. D e tr o it  C it y  R y ., 84 M ic h .,  539, suit 
was brought by a father to recover damages for 
death of a minor child, about two years old. Ver-
dict was directed for defendant on the giound that 
there was no evidence of pecuniary loss. This 
ruling was sustained, the Court holding that such 
loss must be made to appear by proof; and that not 
even nominal damages could be recovered, unless 
supported by evidence (p. 548).

In In te r n a tio n a l etc. R .C o . v . D e B a jle g e th y , 9 lex . 

C iv . A p p . ,  108, 28 8 . S . IF., 829, held that adult 
children cannot recover damages for their.father’s 
wrongful death, unless actual damages to them are 
shown to have resulted therefrom.

In A rm o u r  v. C z is c h k i , 59 III. A p p . ,  17, hel$
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that where no legal obligation rested oh deceased 
to contribute to thé support of plaintiff, damages 
must be affirmatively proved, and will not be pre-
sumed. --  ■

In S t. L o u is , etc ., I t .  Co. v. G a r n e r , 89 S . W ., 

550, (Ark.) suit was brought by a father to recover 
for death of his son. There was no evidence that 
the plaintiff received any pecuniary benefit from h's 
son’s earnings, or that he had any reasonable ex-
pectation of doing so in the future. Verdict for 
plaintiff reversed and action dismissed.

In F o r d y ce vs. M c C a n ts , 51 A r ie . , 509, 1 L S . W ., 

694, 4 L .  I t . A . ,  296, suit was brought by a father 
to recover damages for the death cf his son. It 
was held that substantial damages could be re-
covered only by showing that the deceased gave as: 
sistance to his father, contributed money to his sup-
port, or that the father had a reasonable expecta-
tion of pecuniary benefit from the continued life of 
his son, and that in the absence of such proof only 
nominal damages could be recovered.

It was said in a recent case:

“ The law, in confining the compensation to the 
“pecuniary loss, does not run along the lines of the 
“ imaginery and the possible, but rather along the 
“ lines of the actual, and the probable, and, there-
fore , the reasonable expectation must he made to 
“ appear by the evidence. Conjecture, speculation 
“ and fancy, cannot supply the absence of evidence, 
“ or avoid the effect of the evidence which is pre-
sented.” S w if t  &  C o ., v. J o h n s o n , 138 F e d . ,  86T.

The present case is similar in some respects to 
D en i vs. P a . I t .  I t .  C o ., 181 P a . S t . ,  535, 37 A t l . ,  

558. In that case the right to recover wTas denied 
on the ground that it appeared that the decedent 
was a non-resident alien. That r>oint does not
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arise in the present case, as there was no evidence 
on the subject of the decedent’s citizenship. But 
from the discussion of the facts in the Dtni case it 
appears that only one remittence from the decedent 
to his mother was proved and the Court said: 
“ The claim that he regularly remitted money to 
“ and for the maintenance of his mother in Italy was 
“ not supported by convincing or satisfactory evi-
dence.*” §o  in the present case it was not proved 
that even this single contribution of twenty dollars 
was intended for the decedent’s father, except in so 
far as the decedent himself told the plaintiff that it 
was for that purpose. It was said in the D e n i case 
that the declarations of the decedent were not com-
petent evidence of contributions by him to his 
mother’s maintenance. If we leave out this evi-
dence there is no proof whatever of any contribu-
tion made by the decedent to the support of his 
father, and therefore no proof of any pecuniary 
loss.

The judgment should be reversed and a venire de 

novo issued.
C O LLIN S &  CORBIN, 

Attorneys of Plaintiff in Error.
G i l b e r t  C o l l i n s ,
Ge o . S. H o b a r t ,

Of Counsel.
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W R IT OF ERROR.

(Returnable April 2, 1907).

Sta te  o f  Ne w  Je r s e y :

The State of New Jersey to the Judge 
of the Circuit Court in and for the 
County of Hudson,

Gr e e t in g : .
Forasmuch as in the record and proceedings, and 

also in the giving of a judgment in a certain plaint 
which was in our said Circuit Court before 
you, between Marco Polo, administrator of V in -
cenzo Falcone, plaintiff, and the Palisade Con-
struction Company, defendant, in an action 
of tort, manifest error hath intervened to the 
great damage of the said defendant, as it is said; 
we being willing that the error, if any there be, 
should in due manner be corrected and full and 
speedy justice done to the parties aforesaid in 
this behalf, do command you that if judgment be 
thereupon given and affirmed, that you distinctly 
and openly send, under your seal, the record and 
proceedings aforesaid, with all things touching the 
same, to our Justices of our Court of Errors and 
Appeals, in the last resort in all causes, at Trenton, 
on the second day of April, nineteen hun-
dred and seven* together with this writ, that 
the record and proceedings aforesaid, being inspect-
ed, we may cause to be further done thereupon for 
correcting that error what of right and according 
to lavr ought to be done.

W it n e s s , W illiam  J. Magie, Esq., our Chan-
cellor and President Judge of our said 
Court of Errors and Appeals, at Trenton 
aforesaid, the fourteenth day of March, 
nineteen hundred and seven.

CO LLINS & CORBIN, 
Attorneys.

o. D. Dick in so n , Clerk.
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20

30

40



2 R E T U R N  A N D  D E C L A R A T I O N .

RETURN.
The answer of Benjamin A . Vail, Esquire, the 

Judge holding the Circuit Court in and for the 
County of Hudson within named, the record and 
proceedings of the plaint whereof mention is 
within made, with all things touching and concern-
ing the same, I send to the Judges of our Court of 

1^' Errors and Appeals in the last resort in all causes, 
at Trenton, at the day and year within contained 
in a certain schedule to this writ annexed, as with-
in I am commanded.

B. A . V A IL , 
Judge.

DECLARATION.
Hudson County Circuit Court of the 

twentieth day of February, A . D. 
1906.

20 H u d so n  Co u n t y , s s .

The Palisade Construction Company, a corpora-
tion organized under the laws of the State of New 
Jersey, the defendant in this suit, was summoned 
to answer unto Marco Polo, administrator of the 
goods and chattels, rights and credits, which were 
of Vincenzo Falcone, deceased, the plaintiff therein, 
in an action of tort, and thereupon the said plaintiff, 
by J . ; Philip Dippel, his attorney, complains for 

30 that whereas the said defendant, to wit, on the 
twenty-eighth day of January, 1905, at the Town 

» of W est New Y.ork, in said County of Hudson, was, 
before and at the time of committing the griev-
ances and injuries hereinafter mentioned, con-
tracting excavating and constructing a sewer, and 
being such contractor in said town and county 
aforesaid, about five days previous to the injury 
and grievances hereinafter mentioned, to wit, 
abopj the twenty-third day of January, 1905, hired 

40 and employed the said Vincenzo Falcone as a ser-
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vant and employee to dig and excavate in said 
sewer for hire, wages and reward, paid by said de-
fendant to said Vincenzo Falcone. That the de-
fendant employed the said Vincenzo Falcone to 
work under one John----------- , who was also em-
ployed by the said defendant as foreman in said ex-
cavation, and who was intrusted with and exercised 
superintendence over the excavation, and whose 
sole and principal duty was that of superintendence;
and by reason of the negligence of said John------- ,
in superintending the work of blasting rocks with 
dynamite in said excavation, on or about the 
twenty-eighth day of January, 1905, while in said 
defendant’s employ the said Vincenzo Falcone, who 
was at said time also in said defendant’s employ in 
said excavation, was greatly bruised, hurt and 
wounded and so injured that he died, to wit, on 
the day and year aforesaid, at W est New York  
aforesaid.

The plaintiff avers that on or about the twenty- 
third day of January, 1905, Vincenzo Falcone was 
employed by the defendant to dig and excavate in 
the sewer for hire, wages and reward, paid by said 
defendant to said Vincenzo Falcone. That said 
Vincenzo Falcone was twenty-one years of age, and 
was not acquainted with and did not know of the 
dangers of said work, and was not warned by the de-
fendant. That on the twenty-eight day of January, 
1905, and previous thereto, the defendant had in its 
employ one Jimmie Deciccio, whose duty it was to 
blast with dynamite in said excavation.

That said work requires knowledge of explosives, 
skill and experience; that said Jimmie Deciccio was 
incompetent, inobedient and careless in the per-
formance of his work; that his incompetence, inobe-
dience and carelessness was known to the defend-
ant anl unknown to the said Vincenzo Falcone.
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That previous to the said twenty-eight day of Jan-
uary, the said Jimmie Deciccio attempted to cause 
a blast to be made, and that said blast failed to 
go off. That said Vincenzo Falcone was afterwards, 
to wit, on the said twenty-eighth day of January, 
directed to go into the pit about thirty feet below the 
surface of the street and below the place where said 

10 blast was attempted to be made, and directed to con-
tinue his work. Afterwards the said Jimmie De-
ciccio negligently and carelessly began to remove 
the charge of dynamite which had failed to ex-
plode. That while so carelessly and negligently at-
tempting to remove the dynamite, the foreman,
the said John -— -----, saw the careless manner in
which the work was attempted to be done, but did 
not inform the said Vincenzo Falcone, and that the 
said Vincenzo Falcone was so permitted and com- 

20 pelled to work in said pit, while this dangerous 
work of removing the dynamite was being care-
lessly done. That the dynamite then exploded, and 
the said Vincenzo Falcone was greatly bruised, 
hurt and wounded and so injured that he died, to 
wit, on the day and year aforesaid, at W est New 
York aforesaid.

That the defendant, on the twenty-eight day of 
January, 1905, and previously thereto, at W est New 
York aforesaid, had in its employ one James Filon 

y ) as superintendent; that he was empowered to dis-
charge and employ men and was superintending 
the entire work of construction of said sewer in 
slid town of W est New York.

That his only duty was that of superintendence; 
that he, the said James Filon, knew that the charge 
of dynamite used previous to the said twenty- 
eighth day of January by said Jimmie Deciccio had 
failed to go off; that he, the said James Filon, neg- 

 ̂ ligently and carelessly permitted the said Jimm e
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Deciccio to attempt to remove the same without 
giving any warning to the said Vincenzo Falcone; 
that the defendant never had any rules as to the 
manner in which this dangerous work should be 
done, but permitted the said Jimmie Deciccio to 
perform the dangerous work of blasting and re-
moving charges of dynamite, which failed to ex-
plode, in any way he pleased. That the said Jim-
mie Deciccio was permitted to attempt to remove 
the dynamite in an unskillful, negligent and care-
less manner, whereby the said Vincenzo Falcone 
was greatly bruised, hurt and wounded and so in-
jured that he died, to wit, on the day and year 
aforesaid, at West New York aforesaid.

And the plaintiff avers that the said Vincenzo 
Falcone was unmarried aud his next of kin is a 
father, Carmine Falcone, who is aged and depended 
upon him, the said Vincenzo Falcone, for support 
and maintenance, the said Vincenzo Falcone being 
his only child and support, and that as the next of 
kin the said father by reason of the premises sus-
tained and suffered great loss, injury and damage, 
to wit, the sum of twenty thousand dollars.

Whereby and by force of the statute in such case 
made and provided an action hath accrued to the 
plaintiff, as administrator of the goods, chattels 
and effects of the said Vincenzo Falcone, for the 
benefit of the said Carmine Falcone, the father 
(being the next of kin of said Vincenzo Falcone, de- 
ceas9d), to demand of and from the said defendant 
the said several sums of money above demanded, in 
manner and form as is above demanded, and there-
fore he brings his suit, etc.

And the said plaintiff brings into Court here the 
letters of administration granted to the plaintiff of 
the gojds, chattels and effects of said Vincenzo Fal-
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cone, deceased, by John E. Moody, Deputy Surro-
gate of the said County of Hudson, which give 
sufficient evidence to the said Court here of the 
grant of administration to the said plaintiff, as 
aforesaid, the date whereof is a certain day and 
year therein named, to wit, the twelfth day of 
January, 1906.

10 PLEA.
And the said defendant, Palisade Construction 

Company, by Collins & Corbin, its attorneys, comes 
and defends the wrong and injury, when, &c.. and 
says that it is not guilty of the said supposed griev-
ances above laid to its charge, or any or either of 
them, or any part thereof, in manner and form as 
the said plaintiff has above thereof cemplained 
against it, and of this the said defendant puts it- 

q self upon the country.

JUDGMENT.
Theref ore to try the issue above joined let a jury 

come before .the said Circuit Court, at Jersey City 
aforesaid, on the twenty-seventh day of February, 
A . D. 1907, as yet of the term of December, in the 
year of our Lord one thousand nine hundred and 
six, who neither, & c., by whom, & c., to recognize, 
&c.., because as well, & c., the same day is given to 

30 the parties aforesaid, at which day before the said 
Circuit Court come the said parties by their attor-
neys aforesaid, and the jurors of the jury above 
mentioned also come, who to speak the truth of 
the matters aforesaid being chosen, tried and 
sworn, say upon their oath that the said defendant 
is guilty as the said plaintiff hath thereof above 
complained against it, and that they find in favor 
of the plaintiff and against the defendant, and they 
assess the damages of the plaintiff on occasion of 

40 the premises, at four hundred dollars and----- -cents,
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over and above his costs and charges by the said 
plaintiff about his suit in this behalf expended.

Therefore, it is considered that the said plaintiff 
do recover against the said defendant his damages 
aforesaid in manner aforesaid found, and also 
forty-one dollars and eighty-four cents for his costs 
and charges by the said Court now here adjudged, 10 

and which said damages, costs and charges in the 
whole amount to four hundred and forty-one dol-
lars and eighty-four cents.

And the said defendant in mercy, &c.

Judgment entered and signed this twenty-seventh 
day of February, 1907.

BENJAMIN A. VAIL,
Judge.
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Ma r c o  Po l o ,
Admr. et al.,

10 vs.

Th e  Pa l is a d e  Co n s t r u c t io n  
Co mp a n y .

Mr . Simps o n , for plaintiff.

Mr . H o b a r t , for defendant.

This cause was tried at the Hudson Circuit Feb- 
ruaiy 27th, 1907, before Circuit Judge Benjamin 
A . Vail, with a jury.

M r . Simps o n — I apply to strike out a portion 
of an answer made to the first interrogatories, 
second series, proposed by the defendant. The in-
terrogatory is, “ W h at rules di’d the defendant 
make or publish to procure the safety of its servants, 
concerning the treatment of charges of dynamite 
which failed to explode?” And the answer is, tlThe 
defendant made or published no rules, etc.; the 

30 matter of the treatment of these charges was left 
in the hands of a man experienced and competent 
in regard to all the phases of dynam ite.” I ask to 
have that stricken out as it is merely an opinion of 
theirs as to the ability of the man that they em-
ployed.

M r . H o b a r t — I am willing that all that is not 
responsive to the question may go out.

M r . Simps o n — Then the answer will be that the
defendant had published no rules—

40
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TriE Co u r t — All that is not responsive will be 
stricken out.

Mr . H o b a r t — W e  are satisfied with that.

Seve r o  Pa l s t o , a witness on the part of the plaint- 
iff, alleging himself unable to understand the E ng-
lish language, is sworn and testified through an 
intrepreter as follows: 10

D irect exa m in a tion  by M r . S im p so n .

Q. Did you know Vincenzo Falcone in his life-
time? A. Yes.

Q. On the 28th of January, 1906, where were 
you working? A . In the sewer for James Filon;
I was using the shovel; the sewer was at W est  
New York; Vincenzo Falcone was working at the 
same place; we were together.

Q. W hat was the company that you were work-  ̂
ing for ?

Mr . H o b a r t — W e admit it was the defend, 
ant company.

Q. D.d anything happen while you were working 
there? A. No.

Q. Was there an explosion there ? A . No.
Q. You were sworn at the Coroner’s inquest? 

were you not, into the death of Vincenzo Di Chicia,
A. Yes.

Q Didn’t you say that there was a blast that 
went off? A . I didn’t see anything because I was 
working.

Q. Did you see Big Jim working on a hole that 
day ? A. Yes.

Q. What did you see Big Jim doing ? A . Clean 
the mine.

Q- What did he use to clean the mine ? A . A  
swab st:ck and a scrape; we were far away from it. 40
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Q. Do you know what a second size drill is ? A. 
Yes.

Q. Did you see Big Jim use a second size drill ? 
A . W e  didn’t see him use it because we were 
down.

Q. Didn’t you say at the Coroner’s inquest: “ I 
was working in the sewer hack of the bucket, when 

10  I  saw Big Jim have a second size drill working the 
drill up and down in the hole ?”  A . I heard the 
people say so.

Q. Didn’t you say at the Coroner’s inquest that 
you heard it yourself ? A . W hen I came out of the 
hospital I heard them say so.

Q. Didn’t you say that at the Coroner’s inquest, 
taken before George J. Brackner, the Coroner? A. 
Yes, I said that when I came out of the hospital a 
man came to m y house.

20 Q. Did you say at the inquest, that you saw Big 
Jim having a drill, working it up and down the 
hole ? A . I saw the scrape, but I don’t know 
whether it was dig or scrape; I was thirteen palme 
away (the interpreter says a palme is about a foot in 
Italian measurement).

Q. Did you say at the inquest that you saw Big 
Jim having a drill and working it up and dow n the 
hole? A . I didn’t see anything; I thought it was a 
scrape:

30 Q. Did you say at the Coroner’s inquest that you 
saw Big Jim have a drill, when you were sworn 
there? A . They told me after; what I know about

1 Q. Did you swear at the Coroner’s inquest that 
you saw it? A . I swear because the people told me

Q. Then you swore at the Coroner’s inquest to 
something that was not true, is that right? A. Cer-
tainly, they told me so; I was between hfe and 

40 death myself.
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Q. W ho do you work for now? A . A  nephew of 
Mike Henry.

Q. After you testified at the Coroner’s inquest did 
any one tell you, for the Palisade Construction Com-
pany, that you must not say you saw Big Jim work-
ing a drill up and down in the hole? A . There was 
nobody there.

Q. You know Mr. Dlpple? A . Yes. 10
Q. He subpoenaed you to come here, didn’t he ?

A. Yes.

Q. Last Wednesday he served you with a sub-
poena to come here? A . Yes.

Q. Didn’t you tell Mr. Dipple you saw Big Jim on 
the day of the explosion, use a drill four feet and a 
half long and an inch and a half thick, in this hole 
when the blast went off ? A . I told him, yes, sir; 
because knowing that the people told me so.

20
Q. You say you cannot tell what kind of an iron 

instrument it was; that you were thirteen palmes 
away, is that right ? A . Thirteen palmes deep.

Q. Thirteen palmes away from him, deep, or 
high, or broad, or thick ? A . Yes, sir; deep.

Q. W hat did this instrument look like to you?
A. It looked to me like what we call a scraper, or 
a swab stick; I was far away.

Q. How long was it, how long was the iron in-
strument which you saw? A . It could be three or oft 
four palmes. , '

Q How m u3h is a palme? A . So, (Showing 
with both han Is held apart, which Mr. Hobart on 
measurement says, indicates about sixteen inches.

Q. How thick was this instrument that you saw?
A. Thin iron.

Q- How long after he was using it did you hear 
the explosion go off? A . Once or twice; we were
down in the deep work, and two or three minutes 
after.

40
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Q. W h a t happened when the explosion went off? 
A . I was covered with stones; I was under the 
stones.

Q. Did you see Vincenzo Falcone after that? A. 
No; they took me as dead upstairs.

Q. Did Mr. Hangley tell you that Big Jim had 
used the drill?

Objected to as immaterial ; that there is noth-
ing to show that Hangley had any 
authority to speak to bind the company.

Q. W h at was Mr. Hangley there? A . He was 
the corporal; boss; he was the boss.

Q. You say that you swore at the Coroner's in-
quest that somebody told you that Big Jim was us-
ing the drill; now, who told you that he was using 
a drill? A . They are in Italy, those people that told 

20 me; they worked with me.
Q. W h o else was working in the place where you 

were working, besides you and Falcone? A. Big 
Jim, I, the man that is dead, and one is in Italy 
now.

Q. W h a t is the name of the man that is in Italy? 
A . I know him by the name of Louie; on the job.

C ro ss-exa m in a tio n  by M r . H obart.

Q. How long had you worked for the company 
before the accident happened? A . About a year.

Q. How long had you known Vincenzo Fedcone? 
A . It could be a week or three or four days, because 
he worked with me.

Q. Did you know him before he came to work 
with you on this special job? A . He worked for 
Rafael Capono; that is the first time I saw him.

Q. W h at was his business? A. Contractor for 
sewers.

Q. How long had the dead man worked ft r
40
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Capono, building sewers? A. It could be a month 
or so.

Q. How long had you known Big Jim? A. Six 
or seven years.

Q. What was Big Jim’s business? A. To see 
that the blasting would go off.

Q. What? A. To do blasting.
Q. Do you remember the day of the week on Id 

which this accident happened? A. I don’t re-
member; it was about half past eight or nine in the 
morning.

Q. Did you know before the accident that one of 
the charges had failed to explode? A. Yes, we 
know it because the boys say so.

Q. Was the dead man present when the boys said 
so? A. Yes, he know.

Q. How did you know that Vincenzo, the dead 
man, knew that the blast had not gone off? A. 20 
Because he saw it was a mine there; because he saw 
the blast did not go off.

Q. Was there anything there to show whether 
or not there was a blast that had not exploded?

Mr . Simpso n — I object that this is not cross- 
examination. It is part of the main 
case of the defendant.

Mr . H o b a r t —It is part of the circum-
stances, part of the surroundings there. gQ

Q. Was there anything there by which you could 
tell whether or not the blast had exploded? A. The 
boss said that the blast was loaded.

Q. Was there anything there by which you could 
tell, wires, anything of that kind ? A. There were 
wires there.

Q. Could they be seen ? A. Yes, so long (indi-
cating about four or five inches).

Q. Do you know whether Vincenzo saw the 
wires? 40
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Question objected to. Question withdrawn.

Q. W a s anything said to you or Vincenzo about 
the charge not exploding, before the accident ? A. 
No, sir.

Q. Did this man Vincenzo know any English? 
A . A  little bit, not much.

2Q* Q. Did your boss tell you about the charge in 
English or in Italian ? A . He talked in American 
to me.

Q. Did you tell anybody? A . Yes.
Q. W h o  did you tell ? A . Jim m y, the man that 

is dead, and then the other two persons; the man 
from Italy named Nick; I told him in Italian that 
we got to look out, there is a loaded blast there.

Q. W h at were you and Ealcono, the dead man, 
doing when the explosion came ? A . He was thir-

20 teen feet down, shovelling dirt.
Q. How was the dirt carried up ? A . With a 

box.
Q. You said something about Big Jim using a 

scraper, is this the thing he was using (showing 
witness what Mr. Hobart calls a scraper) ? A. 
Sure.

Q. And this other tool which I show you, what 
do you call that ? A . A  swab stick.

Q. Did you go to the hospital after the accident ?

30 A - Y es-
Q. Did you give your testimony before the 

Coroner while you were in the hospital ? A . In the 
hospital nobody came to see me.

Q. W here were you when you made your state-
ment to the Coroner ? A . In the house.

Q. W eren’t you in the North Hudson Hospital?- 
A . North Hoboken, Union Hill.

Q. It was a hospital, wasn’t it ? A . Yes.
Q. W ere you sick at the time ? A . Yes.

40 Q. H ow  long after the accident did you make the
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statement to the Coroner ?. A . It seems to me 
eight days after that I came out of the hospital.

Q. How long after you were hurt did you make 
a statement to the Coroner ? A . I don’t remember 
very well.

R e-direct ex a m in a tio n  by M r . S im p so n .

Q. You told me you were so far away from Big 10 
Jim that you could not tell whether it was a scraper 
or a drill that he was using; you told Mr. Hobart 
you were sure it was a scraper. How do you ex-
plain the contradiction ?

Mr . H o b a r t — There is no contradiction. He 
testified that Big Jim was using a scrape; 
that is not a fair statement of the evi-
dence.

Th e  Co u r t — Let him answer. 20

A. Yes, I saw it was a scraper.
Q. W hy did you say to me you could not tell what 

it was? A . I said it was a scraper first, and I 
didn't say it was a drill.

Ge o r g e  M. H a y n e s , called on behalf of the plaint-
iff and sworn, testified as follows:

D irect exa m in a tio n  by M r . S im p s o n .

Q. Where do you live ? A . 315 Sixth street, Ho- 
boken.

Q. Were you working for the Palisade Construc-
tion Company on the day there was an explosion of 
an unexploded charge and two men were killed ?
A. I was.

Q. Where were you employed? A . I was em-
ployed on top of the bank, 16 feet from the bottom.

Q. What was your duty ? A . Bunning a steam 
drill.

40
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Q. Did you see any of this accident? A . I did.
Q. W h at part did you see ? A . I  didn’t see the 

explosion, because m y back was to it. I turned 
around, the hose was bursted, and about a couple of 
minutes after that the smoke cleared away, and I 
saw Big Jim lying on top of a pile of muck.

Q. How far from the hole he had been working 
10 on ? A . Six feet.

Q. Did you see him working at the hole before it 
went off? A . I did.

Q. After the explosion did you go to him ? A. 
No, I went and got a big drink of whiskey, then I 
came back again. I didn’t go near his body at 
all.

Q . How near was he to you when you first saw 
his body ? A . Fourteen feet.

Q. W a s there a drill shot through his head ? A. 
20 I don’t know.

(¡). Did you see a drill there ? A . No, sir; I did 
not.

Q. Did you see any instiuments there? A. Yes, 
I seen the scraper afterwards, layir«g back of the 
hole, about a foot or two feet from thé hole.

Q. Did you see the swab stick? A . He had a 
swab stick there before the explosion; I didn’t see 
it after the explosion.

Q. Did you see whether he had a drill there or 
30 not? A . No, I didn’t see any drill; I seen a scraper 

and a swab stick before the explosion.
Q. W here was the scraper before the explosion? 

A. In Jim ’s hands.
Q. W here was the swab stick? A . Laying down 

over the side of the bench; the slick was on the floor.
Q. Did you see the drill? A . No.
Q. Did Jim have anything at the hole besides the 

'scraper and the stick? A . That’s all I seen.
Q. Did you watch carefully? A . Yes.

40
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Q. W hy? A . Because I  didn’t care to go up in 
the air.

Q. Dynamite does not go up? A . Yes, a good 
deal of it goes up.

Q. Dynamite itself goes down in the ground? A . 
It goes up.

Q. Were you watching Big Jim pretty close? 
A. I was.

Q. Yet you didn’t know anything about the 
danger of an explosion until it was all over? A . I  
know there is always danger. I don’t care how  
careful you are, wherever there is dynamite powder 
there is danger.

Q. Did you see Vincenzo Falcono after the acci-
dent; the Italian that was killed? A. Yes, after 
they dug him out underneath the pile of muck I 
seen him lie on the top of it.

Q. Did you see him before the explosion? A . I 
did.

Q. Where? A . He was on my left.
Q. How near was he to this hole that Jim was 

working on? A . About eighteen feet.
Q. Directly underneath it? A . No, there was a 

bank sixteen feet below where Jim was, but he was 
back eighteen feet from it.

Q. W as he working in the same excavation that 
Jim was? A . Yes.

■Q. How much lower than the hole was he? A . 
Perhaps about fourteen feet.

Q. How long was Big Jim working on the hole 
before it went off? A . About ten minutes.

Q. W as there any way for him to get out of the 
hole except coming up past Jim? A . Yes, they
could climb up over the stones at the end of the 
sewer.

Q. How long have you been working for this 
company? A . I think it was the September before 
that I went to work for the company.

10

20

30

40



18 G E O R G E  M . H A Y N E S .

Q. How long had this Italian been working there? 
A . I don’t know.

Q. W hen was the first time you saw him there? 
A . I think the week before.

Q, He had been working there about a week 
when he was killed? A . That’s all I know about 
it.

10  Q. W hat was his work? A . Picking and shovel-
ing.

* C ro ss-e x a m in a tio n  by M r . H ob a rt.

Q. Are you working for the defendant company 
now? A . No, I am janitor of the Holy Innocents 
Church, and was at the time of the accident, but I 
had a man on my place; I lived at the church then 
and live there now.

Q. Did you continue to work for the company 
20 after the accident? A . Yes, we finished the job; I 

done the drilling and blasting afterwards, and when 
the job was finished I quit; there was nothing more 
for me to do.

Q. Is this the sort of scraper and swab stick that 
Big Jim was using? A . I think it is a little longer 
than the one Jim had.

Q. A  swab stick is only a stick hammered up at 
one end? A . Y es .

Q. Did you know there was an unexploded 
charge? A . I did.

Q. H ow  did you know? A . Because the rock 
was not broken.

Q. W a s there any sewer there? A . Yes, since 
the dirt got cleaned away. The sewer was in the 
hole there.

Q. How long a time was it from the time that Big 
Jim started to work until the time the accident hap-
pened? A . From the time he started it was not 

40 more than ten or fifteen minutes till the explosion.
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Q. Could you see Big Jim from where you were 
working? A . Yes.

Q. Did you see him? A . Yes.
Q. W as there any talk that you heard with this 

dead man Vincenzo about the unexploded charge? 
A. I think pretty much all the men knew it was 
there.

Q. W as there any talk; that you heard? A . No, 
but I know there were talking of it, but what they 
were saying Icould’nt tell you as they were talking 
Italian; I could not understand Italian; I am sure 
that is what they were talking about.

Q. Big Jim was killed? A . Yes, and Frank; 
we heard groans from him, and I got down and 
helped take him out; that was the man that was 
just on the wituess stand.

Jo hn H a n g l e y , sworn on behalf of the plaintiff, 
testified as follows:

Direct exa m in a tion  by M r . S im p so n .

Q. On tlie twenty-eighth day of January, where 
were you employed? A . By the Palisade Construc-
tion Company, Sixth street, W^est New York.

Q. W hat were you doing there? A . Standing 
round there to see that the work was done right; 
I was looking after the men.

Q. Were you the man in charge of the work 
there? A. In part of it, yes; in the construction 
of the sewers I was in chargo of everything except 
in using dynamite. Big Jim was in charge of 
that.

Q. W as Vincenzo, the dead man, working there? 
A. Yes; he was down in the sewer shoveling and 
digging the time of the accident.

Q. There was an unexploded charge of dynamite 
on the work at that time? A . Yes.

Q. How long had that unexploded charge been
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there? A . Since the Tuesday before; this was Sat-
urday morning; the first attempt to get it out was 
on Saturday morning.

Q. W h o  started to get it out? A . Big Jim, the 
blaster.

Q. You had nothing to do with that? A . Noth-
ing at all, only to let him know in the morning

10 that the blast had not gone off; I let him know 
that on Saturday morning, then he went to work 
to get it out; in order to get it out he went to woik 
first and made a platform on the top of the bench 
so he could stand on it; after doing that I believe 
he started to get the tamping and the dirt out of 
the hole; then after that he was supposed to put 
another stick of dynamite in it and fire it; while 
he was to work there it went off ; this was about a 
quarter to eight.

20 Q. W h at time did Vincenzo, the dead man, go 
to work in the sewer? A . Seven o’clock.

Q. You put him to work? A . I put them all to 
work.

Q. W h at were your instructions? A . I didn’t 
give them any instructions; he was working there 
in the same placé with Frank the day before, and 
that morning he went ahead to do his work; he 
knew what he had to do; the two of them together.

Q. Do you know what caused the explosion? A.

30 N o*
Q. W ere you there when the explosion occurred? 

A . I was standing looking at them loading the 
bucket, right close to Big Jim, and I seen they had 
pretty near all the stuff that, was in the sewer in 
the bucket, and I went to the engineer to give him 
the signal to take the bucket up at the time it oc-
curred.

Q. Did you go to see w h e r e  Big Jim was? A. 
I seen where he was; he was on top of thé Stone 
and > dirt.40
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Q. Any drill with him? A . No, sir.
Q. Had the drill gone through his head? A . Not 

that I know of.
Q. Did you see his drill round there? A . No.
Q. Did you see him to work on the hole with-

drawing the dirt? A . I saw him making a plat-
form  to stand on, what he used drawing the hole I 

don’t know; I didn’t see him drawing the hole; I 10 

know he had a scraper, and I know he had a sledge 
to build a platform for him to stand.

Q. Did he have a drill there? A . I don’t know;
I don’t know sure if he had a scraper; I could not 
tell if he had a drill there; I don’t think he had, be-
cause I never saw him using a drill at that work.

Cross-exam ination by M r . H oba rt.

Q. Were there scrapers there? A . Yes. we had 
four foot scrapers and fourteen foot scrapers; they  ̂
were right on the bench ready for him to use, and 
also a swab stick.

Q. How long had Big Jim worked there? A . A  
long time before I was there.

Q. Did he have full charge of the blasting? A . 
Yes.

Q. Did you direct him where the blasting should 
be done? A. No, sir; I never gave him any orders.

Q. W ho ordered him? A . I don’t know.
Q. Did you have anything to do with drilling ** 

boles? A. No, sir; Big Jim had charge of that.
He had charge of pointing the holes, and set the 
machine to point the holes that he thought was the 
best place.

Q. A steild rill?  A . Yes.
Q. Did you know whether or not the charge was 

exploded? A . I knew it had not exploded.
Q. How did you know?. A . Because we worked 

there on Friday before with three men, and I found
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out the wires were there and the rock was not dis-
turbed .

Q. Do you know how long the dead man, Vin-
cenzo, had been working there? A . I think he 
was there a week, or maybe more.

Q. Had there been any blasting going on while 
he was there? A . I think so; we generally blast 

10  every other day.
Q. How are these blasts set off? A . Set off with 

a battery and wires— electricity.
Q. W hen you went to work there, Saturday 

morning, did you see the wire then? A . Yes; I 
saw it the Friday evening before I knocked off.

Q. Did you see it Saturday morning? A . Yes.
Q. Did you see Vincenzo do any work round 

the wire, or near it, before the accident happened? 
A . I seen him get hot water; I get mixed up be- 

20 tween the men; I used to call him Little Jim, and 
the other fellow Big Jim ; I mean the man that got 
killed; no; he didn’t do anything around that 
work.

Q. W hat did you see Little Jim do? A . I seen 
him working the same as the other men, picking 
and shovelling, and loading the bucket.

Q. About how;deep was the sewer at that time? 
A . About thirty feet at that time.

Q. Had you ever seen Big Jim withdraw charges 
^  before? A . Yes.

Q. How did he do it? A . W ith  a scraper and 
swabstick, and warm water.

Q. Did you notice what he was doing this time? 
A . I did not take very much notice of him that 
working, because I was going to log the sewer to 
get ready for the charge at the time the explosion 
occurred.

Q. These men that were working down in the 
sewer, including Little Jim, under whose orders
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were they working? A . I told them to go down, 
Little Jim (I called him Jimmie); he went down in 
the sewer; I don’t think I told him to go down, but 
it was under my direction anyhow, but I know he 
was working in the same place the day before.

Q. Had you said anything to him the day be-
fore? Did you tell him where to do his work? A .
Yes; we were cleaning the sewer all day; I was 
giving him orders.

Q. Had he been under your orders while on the 
job? A. Yes.

Q. Do you know whether this dead man, Little 
Jimmie, and Frank happened to be working in the 
bottom of the sewer while Big Jim was working 
on the charge? A . Y es; there was some stuff that 
would stop the force of the blast at the bottom of 
the sewer, and we had to clear that out before the 
charge was set off. 90

Q. So that the charge would be more effective?
A. Yes; so as to take everything out of the 
bottom.

Mich ae l  H e n r y , sworn for the plaintiff, testi-
fied as follows:

Direct exam ina tion  by N r .  S im p so n .

Q. Are you an officer of the Palisade Construc-
tion Company? A . Y es; President. gQ

Q. Did you employ Big Jim? A . Yes.
Q. W hat did you employ him as? A . Blaster.
Q- You left everything in connection with the 

handling of dynamite to him? A . Yes, sir.
Q. He had full charge of all the work connected 

with the dynamite? A . Not all of it.
Q. You were sworn at the Coroner’s inquest? A .

Yes. ' ' .3

Q. Didn’t you swear, at the inquest, that he had 
full charge? A . Y es; where he worked; he worked 40
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in three or four places.
Q. A t the work that he was engaged in, every-

thing wTas left to him, so far as dynamite was 
concerned? A . Yes.

Q. You didn’t pretend to know anything about 
it? A . No, sir.

Q. Made no rules for the handling of it? A.
10 No, sir.

Q. You made no rules with reference to the men 
handling the dynamite for the safety of your men? 
A . No rules.

Q. You left it to Big Jim? A . Yes. 

C ro ss-exa m in a tio n  by M r . H o b a rt.

Q. How long had Big Jim been working on the 
job when the explosion happened? A . He had 
been working for us twenty years.

20 Q. On this particular job? A . Since it started; 
a year or a year and a half.

Q. During all that time that he worked for you, 
what did he do? A . The same.

Q. Had charge of the dynamite? A . Always.
Q. Did Big Jim ever have an accident before? 

A . No, sir.

V in c e n z o  Bit z z u d i , called for plaintiff and 
sworn, testified as follows:

30 D ir e c t  ex a m in a tio n  by M r . S im p so n .

Q. W here do you live? A . W est New York; 
Jackson street.

Q. H ow  long have you lived there? A . Eight 
years.

Q W h at is your business? A . Blasting with 
dynamite.

Q. How long have you been using dynamite ? A. 
Twelve or thirteen years I have been using dyna-
mite making blasts.

40
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Q. Does it ever happen that the dynamite does 
not go off ? A . Yes.

Q. Then what do you do ? A . Get the scraper 
and scrape it right out, also the swab stick.

Q. Any other way of taking dynamite out of a 
hole ? A . No.

Q. Unless you are careful how you do it it is lia-
ble always to go off ? A . It is always liable to go 
off.

Cross-exam ination by M r . H o b a rt.

Q. There is no way in which you can prevent it 
going off ? A . It never went off with me, only 
once. I suppose I was lucky.

Q. You know lots of cases where it did go off ? 
A. Yes.

Q. You don’t know any reason for it ? A . No, 
sir.

Q. Can tell what causes it ? A . No, sir.

Re-direct ex a m in a tio n  by M r. S im p so n .

Q. Do you know the custom with reference to 
laborers, men who are working around the place 
where you are trying to get the dynamite out, the 
custom to protect them ? A . If you think it is dan-
gerous tell them to get out of the way.

Q. Do they do that all over in the blasting busi-
ness ? A . I do it myself.

Q. Do other people do it ? A . I don’t know.

B y  D efen d a n t.

Q. You are not a contractor ? A . No, I am only 
a dynamite man.

Plaintiff reads and offers in evidence the 
first set of interrogatories, and then 
reads and offers in evidence the second 
set of interrogatories.

Mr . H o b a r t — W e admit that, the plaintiff’s 
intestate was killed by that explosion.
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M a r c o  P o l o , the plaintiff, called and sworn, tes-
tified through Italian interpreter, as follows, the 
witness alleging himself as being unable to under-
stand and speak the English language:

D ir e c t  ex a m in a tio n  by M r . S im p so n .

Q. Are you the administrator of the dead man ? 
10  A . Yes.

Q. How old was he when he died ? A . Twenty- 
one or twenty-two years old.

Q. W a s he single or married ? A . Single.
Q. W a s  his father and mother living, or his 

brothers ? A . He still has a father and mother liv-
ing.

Q. Has he any brothers living ? A . No, sir.
Q. No sisters? A . No, sir.
Q. H o w  old are his father and mother? A . The 

20 father would be about sixty-eight, and the mother 
sixty-nine.

Q. Did you know the man pretty well when he 
was alive? A . I know him on the other side, in 
the country where he came from, and also in Penn-
sylvania.

Q. W a s he a healthy man or a sickly man? A. 
A  healthy man; I also have pictures of him.

Q. Do you know how much he earned a day ?

Defendant admits that the intestate earned 
30 $1.75 a day, while he worked for this

company.

P l a i n t i f f  r e s t s .

Defendant asks for a non-suit on the follow-
ing grounds: 1. Contributory negli-
gence is shown on the part of the de-
ceased ; 2 . No negligence is proven
against the defendant; 3. Negligence, if 
any, was that of a fellow-servant; I. 
The evidence shows that if there is any
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inference that Big Jim might have been 
using improper tools, it also appears that 
proper tools were supplied by the de-
fendant, and failure to use proper tools 
so supplied was not chargeable to the 
master who had performed his duty in 
supplying proper tools; 5. The risk was 
assumed by the plaintiff’s intestate, even 
if he did not know that the charge was 
unexploded, but he did in fact know 
that the charge was unexploded; 6 . 
There is no proof that Big Jim was in 
any way incompetent, the proof being 
that he had worked for this company 
twenty years and never had an accident 
before; T. There is no proof as to the 
manner in which the accident happened, 
therefore no proof of negligence against 
the defendant, it being shown by the 
plaintiff that such things happen with-
out any reason; 8 . There is no proof of 
any pecuniary loss sustained by the next 
of kin. My point being that there is no 
proof that the next of kin have lost any-
thing.

The  Co u r t — It does not appear in this case, 
that the father, who is the next of kin, 
was dependent on the son.

Mr . Ho b a r t — I shall ask the Court to in-
struct the jury, if the Court does not non-
suit, that the recovery must be limited 
to six cents.

Mr . Simps o n — I want to open the case to put 
in proof that he supported the father and 
mother.

The  Co u r t — It does not appear whether the
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father and piother lived in this country 
or, not.

Mr . H o b a r t — There is ,no proof of any pecu-
niary loss a stthe case now stands.

Mr . Simps o n — W e  seek , to recover because 
they attempted, to do a dangerous thing, 
knowing it was dangerous, without pro- 

10  viding means of giving warning to the
men of the ganger, and because of this 
failure to do this, and there was an ex-
plosion and lack of knowledge of the 
danger, he was killed.

M r . H o b a r t — If the failure, to take proper 
care was that of a fellow servant there 
can be no recovery. If there is any 
negligence it is that of Big Jim« but the 
defendant employed the best man they 

20 could get and supplied him with proper
tools; if Big Jim did something which 
caused the accident, that is the act ojfi a 
fellow servant. If any custom could he 
shown to give warning, from which any 

» inference could be drawn that the de-
ceased was relying on such custom, that 
would be a different case from this.

Th e  Co u r t — It seems to me there is enough 
in this case to go to the jury.

Defendant prays exception.
Mr . Simps o n — I want to put in further evi-

dence.
- Th e  Co u r t — I will allow you to do that.

To which ruling th© defendant prays that an 
exception may be allowed, and it is al-
lowed, and signed and sealed accordingly.

B. A . V A IL , [l . s.] 
Judge,.40
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Mar c o  Po l o , being recalled by the plaintiff, 
testified as follows:

D irect exa m in a tion  by M r . S im p so n .

Q. Did you know the father and mother of this 
dead man in Italy? A . Yes.

Q. Did you come to this dead man with a 
message from his father and mother, about sup- 10 

port? A. Y  es.
Q. Did you give him that message? A . Yes.
Q. Do you know whether he sent any money to 

his father and mother? A . Twenty days before he 
died he sent his father through me, twenty dollars.

Q. Before that time did he send any? A . Yes.
Q. How do you know? A . He told me.

Defendant objects to this.

Q. Besides this twenty dollars, how much did he 20 

send before that time? A . That I could not know.
Q. Did you know of any sum besides the twenty 

dollars that he sent? A . His mother told me.

Defendant objects to the last answer, and the 
■ Court strikes it out.

Q. So that one pay day he sent that money? A .
He sent that much in twro— fifteen days.

Q. In two fifteen days pay he sent that much?
A. In four weeks he sent twenty dollars. on

Cross-exam ination by M r. H o b a rt.

Q. When was it sent? A . Fifteen days before 
he died.

Q. How do you know it was four weeks’ pay? A .
As soon as he got his money he would pay his board, 
and the rest would be in my hand, and he had two 
b 11s of ten dollars each; I was going to send it be-
fore Christmas, but sent it after.

Q. For whom did he say the money was? A . 40
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W h en  you make an address, you always make it 
td the company.

Q. Did this man tell you who the money was 
for— the father or the mother? A . He sent the 
money to his fam ily; that means father and 
mother.

Q. Did he say whether the money was for his 
10 father alone, or for the whole family? A . The 

father and the mother.
Q. W a s it a Christmas present? A . He did not 

make it in time to send before Christmas, be-
cause he want to make that money.

R e -d ir e c t  ex a m in a tio n  by M r . S im p so n .

Q. W h a t did he say, if anything, about having 
been in the habit of sending money to liis father, 
whether or not he had sent money to his father 

2 q before that time?

Question objected to.

Q. W hen this man gave you the twenty dollars 
to send to his father in Italy, did he tell you any-
thing else besides what you have told us?

Question objected to as immaterial. Ques-
tion admitted.

To which admission defendant prays that an 
exception may be allowed, and it is al- 

30 lowed, and signed and sealed accordingly.
A . No, sir.

P l a in t if f  r e s t s .

Th e  Co u r t — W hat verdict do you think you are 
entitled to now?

Mr . Simpso n — He sent twenty dollars out of one 
month’s pay, not as a Christmas present, but in re-
sponse to a request for support; twenty dollars out 
of sixty dollars, one-third of his month’s pay, he 

... sent in response to a request for support.
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Th e  Co u r t — I will allow the case to go to the 
jury.

Mr . Ho b a r t — I renew m y motion for a non-suit, 
including the ground that there is no pecuniary 
loss sustained, and if your Honor allows the case to 
go to the jury, then I pray an exception; which is 
allowed, and signed and sealed accordingly.

Gila nd o  Di Ch ic h io , sworn on behalf of defend-
ant, testified as follows:

D irect exa m in a tion  by M r. H o b a rt.

Q. Are you any relation to Big Jim? A . My 
brother.

Q. Have you ever seen him work with dynamite?
A. We worked, my brother and I, thirty-five 
years in Italy as dynamiters.

Q. Ever see Big Jim withdraw charges that had 
failed to explode? A . Yes. ^

Q. W hat kind of tool did he use? A . A  stick 
and a scraper, and lukewarm water.

Q. Ever know him to have an accident while 
withdrawing an unexploded charge? A . No.

Nic k  Y e l a n g o , sworn on behalf of the defendant, 
testified as follows:

Direct exam in a tion  by M r . H obart.

Q. Did you know Big Jim? A . Y es; I know 
him about eighteen or nineteen years.

Q. What was his business? A . Blasting.
Q. How long has he been in that business? A . 

Ever since I know him.
Q. Ever work for him? A . Y es; a couple of 

years.

^Q . Ever see him withdraw unexploded charges?

Q- VVhat kind of tools did he use? A . A  wooden 
stick and a scraper, like these tools i i Court.

&
A 7
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Q. Did Big Jim ever have an accident withdraw-
ing an unexploded charge? A . I never seen it.

C ro ss-e x a m in a tio n  by M r . S im p so n .

Q. A  man must be very careful to take out the 
dynamite? A . Y es ; he was a very careful man.

Q. Any man has to be careful? A . Y es; take it 
10  out a little by little, water, stick, fraid of iron.

Q. It is very dangerous work. A . Yes.

F r a n k  P a l o z z o , (Vincenzo Bitzzudi) recalled by 
defendant, testified as follows:

D ir e c t  e x a m in a tio n  by M r . H obart.

Q. Y ou  said that you had some talk with the 
dead man before the accident— tell us everything 
that was said about the unexploded charge? A. I 
told the man that there was danger; I was there 

20 myself, and we were all afraid.
Q. W a s there anything said about the charge, 

whether or not it was exploded? A . The dead man 
cannot contradict; he has already gone from this.

Q. Did you see Big Jim working? A . Yes, I 
saw him.

Q. Did you know what he was doing? A. To 
clean the blast.

Q. W a s anything said by you to the dead man 
as to what Big Jim was doing?

^  Question objected to as leading. Question
admitted.

Q. Y e s ; we both knew it.
Q. W a s anything said by you to the dead man? 

A . He told me about it.
Q. W ho did, the dead man? A . Yes.
Q. W h at did the dead man tell you? A . He 

told me “ Frank, here is a loaded blast, we have got 
to look out.”

40 Q. Did he tell you anything else as to how he
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knew it was loaded, or anything of that sort? A . 
That is all.

Q. Did he say anything about what Big Jim was 
doing? A . To clean the hole of the mine.

Q. When you went to work that morning of the 
accident, what did the dead man tell you about the 
blast?

Questkn objected to; it assumes that the 
dead man told him something, and it is 
ambiguous.

Q. Did you and the dead man go to Work that 
morning of the accident together, did you go to-
gether? A . Yes.

Q. How long were you working before the acci-
dent happened? A . A t seven o’clock we went to 
work and this blast exploded about eight or half- 
past eight.

Q. While you were working did the dead man 
say anything to you about Big Jim? A . Only told 
me that he was cleaning this blast.

Q. Told you that who w as cleaning it? A . Big  
Jim.

Gf 088-exam ination by M r . S im p so n .

Q. After you were on the stand did anybody take 
you out in the hall and tell you what you should 
coiiie in and testify to? A . No, sir; nobody.

Q. Who did you talk to after you left the stand 
this morning? A . Nobody.

Q. You didn’t talk to anybody sir.ce you left the 
stand, you havn’t spoken to a man, is that right? 
A. I didn’t talk to anybody but the master.

Q. Who? A . Jim Filon.
Q. Who is Jim Filon? A . The master; he is the 

contractor.
Q. He was the boss on the day of the accident? 

A. He is not a boss; he is a contractor.
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Q. Did he tell you to come back and say that the 
dead man had told you that B ig Jim was cleaning 
the hole on the day he was killed? A. The dead 
man told me.

Q. I am talking about to-day. You talk Eng-
lish, don’t you— you talked English to Mr. Dippel, 
didn’t you? A. A  little bit.

10 Q. W ho were you talking to when you went out 
of here a little while ago? A. Nobody.

Q. W ere you talking to Filon? A. Yes.
Q. Did you talk to Filon about wbat you have 

told us just now? A. No, sir; I tell nothing.
Q. Didn’t say a word about what you have said 

just now, did you? A. No, sir.
Q. When you went to work you saw Big Jim 

cleaning out the hole? A. Yes, cleaning the hole.
Q. W hat time did you go to work? A. About 

20 seven o’clock.
Q. W hat time did he tell you? A. Seven o’clock.
Q. Don’t you know B ig  Jim didn't begin cleaning 

the hole out until eight o’clock? A. No, sir.
Q. Don’t you know he didn’t begin to clean out 

the hole until eight o’clock? A. He started eight 
o’clock to work.

Q. You say the dead man told you at seven o’clock 
that he was cleaning out the hole? A. No seven 
at all.

30 Q. Did you ask Mr. Hobart anything about the 
danger of your being arrested for perjury? A. 
Who?

Q. For swearing falsely at the Coroner's inquest? 
A . No, sir.

Q. Did you say that you were not talking to any-
body but Filon out in the hallway? A. I talk to 
nobody only to Mr. Filon.

Q. Y ou  did not talk to Mr. Hobart, this gentle-
man (pointing to Mr. Hobart)? You didn’t talk 

4(j, to him, did you? A . No; I never talked to him.
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B y  M r .  H o b a r t .

Q. How long before the accident did the dead 
man talk to you about B ig Jim?

Question objected to, that this has all been 
gone over.

A. Seven o’clock in the morning he tell me.

Mr . H o b a r t — I admit that I asked the wit- 10 
ness if he had told all that was said.

Mr . Simps o n — W ill you admit that you were 
talking to this last witness ?

Mr . H o b a r t — Y es.

De f e n d a n t  r e s t s .

Defendant moves for the direction of a verdict on 
the grounds stated on the motion to non-suit. I 
want to emphasize the point that it now appears 
clearly that the deceased knew that B ig Jim was in  ̂
the act of withdrawing the charge, was working on 
it, and it also appears now, as it did not appear in 
the plaintiff’s case, that Big Jim was a man of 
many years’ experience, had never in twenty years 
had an accident. There was no reason to suppose 
when he attempted to withdraw this charge that 
there was likely to be an explosion; there was noth-
ing to charge the defendant with any notice, or give 
them any rea onable apprehension that there might 
be an accident when this same Big Jim was woik-  ̂
ing there.

Th e  Co u r t — I will refuse to direct a verdict 
for the defendant.

To this refusal the defendant prays that an 
exception may be allowed, and it is al. 
lowed, and signed and sealed accordingly.

B. A. V A IL , [l . s.] 
Judge.

40
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Mr . H o b a r t — I request the Court to charge 
that if the jury find a verdict at all 
against the defendant, it can be only 
for nominal damages, to wit, six cents.

Counsel sum up.
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CHARGE.
Gen tle me n  of  t h e  Ju r y :

The plaintiff in this case sues as administrator of 
a laborer who was killed in the quarry of the de-
fendant company in January, 1 9 0 5 . His death was 
caused by the unexpected explosion of a charge of 
dynamite, which it seems was a part of the charge 10 
which had not exploded at the time the general 
charge was set off, and a workman in attempting 
to take out the unexploded stick of dynamite caused 
it to explode, resulting in his own death and the 
death of the plaintiff’s intestate.

It is the duty of a master to provide a safe place 
to work and proper instruments for his servants to 
work with. Of course, that rule is qualified by this, 
that the workman takes upon himself the risks and 20 
dangers which are incident to his employment 
which are obvious and which can be perceived by 
him in the exercise of his senses, in the exercise of 
prdinary care.

You will see that the law lays down the rule in 
the first place, that it is the duty of a master to pro-
vide a safe place for his workmen to work, and if 
the place in which the work is to be carried on is a 
dangerous one then the employer is charged with 
the duty of greater care to see that the servant is 30 
amply protected-. In a case of this nature, where 
explosives are used, he must see that his servants 
have ample opportunity to put themselves in a 
p.ace of safety before the discharge of the explo- 
s*ve. It is also a rule of law, that a servant who is 
injured by the negligence of a fellow servant can-
not recover agaim t the master, but that is qualified 
by this, that if the master selects an agent to per-
form this duty for him and the agent fails to exer-

40
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cisa reasonable care and skill in its performance, 
the master is responsible for the fault of the agent. 
So, if in the case which you now have under con-
sideration, the defendant company in the exercise 
of the reasonable care which they are bound to ex-
ercise, placed some man in charge of this danger-
ous work— the exploding of dynamite, or taking 

10 out charges which had failed to explode,— who 
failed to exercise the care which the law charges 
upon the master, and this accident followed because 
of that failure, the master cannot relieve himself of 
responsibility upon the ground that the accident 
was caused by the negligence of a fellow-servant.

Now, you must take this case that you have be-
fore you, and you are to say in the first place 
whether you think that the master exercised rea-
sonable care in providing a safe place for this man 

^  to work. If the defendant knew, or had reason to 
know that these charges of dynamite which had 
f ailed to explode were liable to go off when the men 
were trying to take them out, and so cause injury^ 
it was its duty either to adopt a system of rules 
which would enable their workmen to get into a

30

40

safe place before the charge could posoibly be ex-
ploded, or if it did not adopt rules it was still its 
duty to see that a proper warning was given to its 
servants to enable them to get into a place of safety. 
Of course, if it failed to p erform that duty and the 
servant himself knew that the place where he was 
working was dangerous, and he nevertheless'saw 
fit to go and work there, having notice that this 
charge was liable to go off prematurely and injure 
him, if nevertheless he continued to work in that 
place where he was afterwards injured, the law 
says that he assumed the risk, and if he a-sumed 
the risk he cannot, nor cm  his administrator, call 
upon the master to respond.
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Now, those, I think, gentlemen, are all the rules 
of law covering this case. You must find, in the 
first place, whether or not the defendant company, 
who is the master in this case, had exercised that 
reasonable care which the law charges upon it for 
.the safety of the man who was killed. If you find 
that it did that, that ends the case, and your ver-
dict will necessarily be for the defendant If you Id 
find that it delegated that duty which the law cast 
upon it, to one of its servants or employees who, as 
one of the witnesses testifies, had entire charge of 
that branch of the work, and an accident resulted 
from his negligence, that negligence does not re-
lieve the master. But if, notwithstanding that, 
the man who was killed knew, or had reason to 
know, that the place where he was going to work 
that morning was a dangerous one to work in un-
der the circumstances, and if you believe that he 20 
knew, at the time he went to work there, that the 
man who was known as Big Jim, and who himself 
was killed, was endeavoring to take this charge of 
dynamite out, and that he had reasonable cause to 
believe that might result in an explosion, or might 
result in injury or death to him, and he neverthe-’ 
less saw fit to go to work there, he could not come 
into Court and ask for damages, and if he could 
not, neither can his administrator now, the injury 
having resulted in his death. 30

Now, if you should find the defendant company 
in this c :se was guilty of negligence, either through 
failing to give proper warnings or failing to adopt 
proper rules for the safety of its men who were 
working in this place, and you should find further 
from the evidence in the Cause that the plaintiff’s 
intestate, that is, the man who was killed, was not 
guilty of contributory negligence, then you come 
t ) the question of damages.

40
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Up to the passage of what is known as the Death 
Act, no action of this nature could be maintained. 
But the law  now provides that where a person is 
killed through the negligence of some other person, 
an action may be maintained, and the next of kin, 
whoever it may be—-wife, children, father, or who-
ever the next of kin may be, may recover such 

10 sum as represents the pecuniary loss suffered by 
reason of the death of the intestate5 that is, a rea-
sonable money expectation such as you think the 
next of kin would have received from this person 
had he lived; that sum you would have a right.to 
give by your verdict.

Now, here was a young man, twenty-two or 
twenty-three years of age, a foreigner; his father 
is the next of kin, and whatever sum you may 
give will necessarily go to the father. The father 

20 has never been in this country. He is now sixty- 
eight years of age. The evidence shows that 
the intestate sent him tw enty dollars; it does not 
appear that he ever sent him any more. If he and 
his father were in this country, and the father re-
quired his support, and the young man failed to 
give it to him, his father could go into Court, and 
by order of the Court compel him to furnish the 
proper pecuniary support. If you should find a 

so verdict for the plaintiff in this case, you can only 
60 find a verdict for such sum as you would have rea-

son to believe, under the evidence, the father lost 
by the death of the son. If you can say what that 
is, from the evidence in the case, and you think 
the plaintiff is entitled to a verdict at all, let that 
be your verdict and nothing more.

40
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Defendant prays exception to the following parts 
of the charge.

First—To the effect that the m aster m ust see 
that the servant have ample opportunities to put 
themselves in  a place of safety.

Second—To that part which dealt w ith  the ques­
tion of a fellow servant, beginning w ith  the words 
“ If  the master selected an agent to perform certain 
duties, and he failed to exercise care, h is negligence 
would be that of the m aster, and that the m aster 
could not escape under such circum stances; that the 
negligence was that of a fe llow  servant.”

Third—To that part w hich was to the effect that 
if the defendant knew that the unexploded charges 
were liable to go off, it  m ust adopt a system of ru les, 
or if no rules it  m ust see that proper w arn ing  is 
given. W hatever the Court said on that question.

Fourth—To that part w hich permitted the ju ry  
to find, that i f  the duty w as delegated to an em­
ployee, and the in ju ry  resulted from  his negligence, 
that would not relieve the m aster.

F ifth—To leaving to the ju ry  to pass on the 
question of whether or not the intestate knew that 
B;g Jim  was in  the act of w ithd raw ing  the charge 
when the explosion occurred.

Also to where the Court said in  effect, that i f  the 
defendant failed to g ive w arn ing , or failed to adopt 
proper rules, then they would have a right to take 
up the question of damages.

And a'so to that part of the charge to the effect 
that the law would oblige the intestate to support 
his father and that the fa ther could compel the son 
to furnish him support i f  he was in  th is country. 
My point being there is no evidence that the father 
ever w is in this country, or ever lik e ly  to come to

10
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this country, and even if he was there is nothing 
to show that he was in such a situation as would 
call upon the son for support, there being no evi-
dence one way or the other, and the burden of 
proof is on the plaintiff.

S i x t h — To the effect that the father would be en-
titled to recover such sum as he would have reason 

® to believe the son might contribute to his support.

S e v e n t h — To the refusal of the Court to charge 
the requests submitted verbally. That if the jury 
find a verdict at all for the plaintiff, it must be 
limited to nominal damages six cents.

INTERROGATORIES.
Se t  No . 1.

To Co l l in s  & Co r b in , Esqrs.,
20 Attorneys for Defendant.

Si r s :
Take notice that the plaintiff demands that you 

serve answers to the following interrogatories with-
in ten days from the date of service hereof upon 
you.

F ir s t  In t e r r o g a t o r y :
Did the defendant on the twenty-eighth day of 

January, nineteen hundred and five, use dynamite 
3b or any other explosive substance at its work, in the 

town of W est New York, in the county of Hudson, 
where Vincenzo Falcone was hurt or killed?

Second  In t e r r o g a t o r y :
If the defendant was in the use of such dynamite

or other dangerous substance, by its servants and
agents, state what system it had provided in the
use thereof to protect its servants, and if such
system contained written rules, please give a copy

. A of the rules?40
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Thir d In t e r r o g a t o r y :
State the name of the person who was charged 

by the defendant with the duty of seeing that the 
place where the dynamite was in use -was reason-
ably safe for the servants of the defendant?
Fo ur t h  In t e r r o g a t o r y :

State what tools or instruments the defendant 
had furnished on July 28th, 1905 , at the town of 
West New York, Hudson County, to its servants, 
to withdraw or make harmless unexploded charges 
of dynamite or like explosive substance used by de-
fendant.

Y o u rs  respectfully
J .  P H I L I P  D IP P E L ,  

A tto rney for P la in t iff .

ANSWERS TO INTERROGATORIES.
Se t  N o . 1.

To J. Phi lip  Dip p e l ,
Attorney for P la in t if f .

Take notice, that the fo llow ing  are the answers 
of the defendant to p la in tiff’s interrogatories served 
on October th irteenth , nineteen hundred and s ix :

T o  t h e  F i r s t  I n t e r r o g a t o r y : Defendant used d y­
namite at the time and place mentioned.

T o  t h e  S e c o n d  I n t e r r o g a t o r y :  W hen a blast was 
about to be exploded, the system was to warn the 
defendant’s servants by 'calling “ Fire,” or some 
similar expression, about five minutes before the 
blast was set off, and continue to call until the mo-
ment of the explosion.

T o  t h e  T h i r d  I n t e r r o g a t o r y :  Vincenzo D i Ciccio 
and John Hangley.

T o  t h e  F o u r t h  I n t e r r o g a t o r y :  The tools or in- 
s run ents furnished by defendant to its  servants
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to withdraw * unexploded charges of dynamite 
were scrapers and slobsticks. Defendant is unable 
to answer the question as to what tools were fur-
nished to make such charge harmless, as it is a 
physical impossibility to make an unexploded 
charge of dynamite harmless.

COLLINS & CORBIN, 
Attorneys of Defendant.

St a t e  o f  Ne w  Je r s e y , \ gg 
Co u n t y  o f  Hudso n , )
Mic h a e l  H e n r y , of full age, being duly sworn 

according to law, on his oath says: I am President 
of the defendant company; I have read the plaint-
iff’s Interrogatories in the above case and the fore-
going answers thereto; said answers are true to 
the best of my information, knowledge and belief.

20 MICHAEL HENRY.
Sworn and subscribed at Jersey City, this j 

fifth day of December, A. D. 1906. )
Sa mu e l  S. Mo o r e . 

Notary Public of N. J.

INTERROGATORIES.

Set No. 2.

30 To Collins  & Co rbi n ,
Attorneys for Defendant.

Gen t le me n :
Take notice that I demand that you serve upon 

me within the time limited by law, answers under 
oath to the following interrogatories:

f  irst—What rules did the defendant make or 
publish to procure the safety of its servants, con-
cerning the treatment of charges of dynamite 

4.0 which failed to explode when fired at the work in
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which the said plaintiff’s intestate was engaged 
when he was killed?

Second—If said rules were printed please give 
copy of same.

Third—Please describe the scrapers and slob- 
sticks mentioned in the answers heretofore made 
by defendant to the interrogatories submitted to 10 
the defendant, which former interrogatories were 
served on defendant’s attorneys October 16th, 
1906.

Fourth—Were there any slob sticks or scrapers 
at the place where plaintiff’s intestate was killed on 
January 28th, 1906, and if so, how many, and 
how many, if any, were used at said time?

Fifth—What instrument and other means did 
Vincenzo Di Ciccio use on the twenty-eighth day of 20 
January, 1905, in attempting to withdraw the un-
exploded charge of dynamite which exploded and 
killed the plaintiff’s intestate.

J. PHILIP DIPPEL,
Attorney of Plaintiff.

ANSWERS TO INTERROGATORIES.
Set  No . 2.

To J. P h i l i p  D i p p e l , E&q., 30
Attorney of Plaintiff.

Take notice, that the following are the answers 
of the defendant to plaintiff ’s interrogatories served 
on February 11th, 1907:

To the Fir at Interrogatory: The defendant made, 
or published, no rules concerning the treatment of 
charges of dynamite which failed to explode. The 
matter of the treatment of these charges was left 
wholly in the hands of Vincenzo Di Ciccio, a man ¿ a
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experienced and competent in regard to all-of the 
phases of the use of dynamite.

To the Second Interrogatory: See answer to first.

To the Third Interrogatory: The scrapers used 
were iron bars of about one-half inch in thickness, 
several feet in length, and having a spoon-shaped 

10 form at one end. The swab stick (incorrectly called 
“  slob” sticks) were hickory sticks about twelve feet 
in length and one and one-half inches in thickness, 
one end of which was broomed or slivered by 
means of hammering.

To the Fourth Interrogatory: Yes. At least one 
of each was used.

To the Fifth Interrogatory: Vincenzo DiCiccio used 
a scraper and a swab stick in attempting to with- 

20 draw the charge.
COLLINS & COKBIN, 

Attorneys of Defendant.

St a t e  o f  Ne w  Je r s e y , }
Co u n t y  o f  Hu ds on , )

Sa mu e l  P. Mc Giv n e y , being duly sworn says, I 
am Treasurer of the defendant company. I have 
read the plaintiff’s interrogatories in the above case 
and the foregoing answers thereto ; said answers 

30 are true to the best of my knowledge, information 
and belief.

SAMUEL P. McGIVNEY.

Sa mu e l  S. Moor e ,
Notary Public of N. J.

40
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ASSIGNMENTS OF ERROR.

Afterwards, that is to say, on the second day of 
April, nineteen hundred and seven, in the Court of 
Errors and Appeals in the last resort of all causes 
in the State of New Jersey, comes the said Palisade 
Construction Company, by Collins and Corbin, its 
attorneys, and says that in the record and proceed- j q  
ings aforesaid, and also in the matters recited and 
contained in the said bill of exceptions, and also in 
the giving of verdict and judgment aforesaid, there 
is manifest error, to wit:

1. Because at the trial of the cause in the Hudson 
Circuit Court, said Court refused to non-suit the 
said Marco Polo, administrator as aforesaid, 
when thereunto moved on behalf of said Palisade 
Construction Company, whereas by the law of the 
land the said Court should have ordered a non-suit ‘20 
for one or more of the following reasons alleged in 
behalf of said motions, to wit :

I. Because the evidence showed contributory 
negl gence on the part of the plaintiff’s intestate.

II. Because no negligence was proven against
the defendant. , ' ■ .

III. Because the negligence, if any, was that of 
a fellow servant of the plaintiff’s intestate.

30
IV. Because the evidence showed that proper 

t)ols had been supplied by. the defendant, and the 
failure on the part of the plaintiff’s intestate or 
his fellow servants to use proper tools so supplied 
was not chargeable to the master, the said Palisade 
Construction Company.

V. Because the risk of injury from the exploded 
charge of dynamite was assumed by the plaintiff’s 
intestate as one o f the risks of employment.

40
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VI. Because there was no proof that the foreman 
(the person described as “ Big Jim” ) was in any way 
incompetent as charged in the declaration.

VII. Because there was no proof as to the cause 
of the accident.

VIII. Because there was no proof of any pecuni-
10 ary loss sustained by the next of kin of the plaint-

iff’s intestate.

2. Because at the trial of the case at the Hudson 
Circuit Court, the said Court refused to direct a 
verdict for the defendant Palisade Construction 
Company, when thereunto moved on behalf of the 
said defendant, whereas by the law of the land 
said Court should have directed a verdict in favor 
of the defendant for one or more of the following 
reasons alleged on behalf of said motion, to wit:

20
I. Because the evidence showed contributory 

negligence on the part of the plaintiff’s intestate.

II. Because no negligence was proven against 
the defendant.

III. Because the negligence, if any, was that of 
a fellow servant of the plaintiff’s intestate.

IV. Because the evidence showed that proper 
tools had been supplied by the defendant, and the

30 failure on the part of the plaintiff’s intestate or 
his fellow servants to use proper tools so supplied 
was not chargeable to the master, the said Palisade 
Construction Company.

V. Because the risk of injury from the unexplod-
ed charge of dynamite was assumed by the plaint-
iff’s intestate as one of the risks of employment.

VI. Because there was no proof that the foreman 
(the person described as “ Big Jim” ) was in any

40 way incompetent as charged in the declaration.
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VII. Because there was no proof as to the cause 
of the accident.

VIII. Because there was no proof of any pecuni-
ary loss sustained by the next of kin of the plaint-
iff’s intestate.

IX. Because the evidence showed that the plaint-
iff’s intestate knew that the person known as “ Big 10 
Jim” was in the act of withdrawing the charge of 
dynamite and the danger of explosion was there-
fore assumed by the plaintiff’s intestate.

X. Because the evidence showed that the person 
known as “ Big Jim” had many years of experience 
in working with dynamite and there was nothing 
to charge the defendant with notice or give it rea-
son to apprehend an accident when the said “ Big 
Jim” was working with dynamite.

20
3. Because at the trial of the case at the Hudson 

Circuit Court, the judgment in said cause was 
given in favor of said Marco Polo, administrator as 
aforesaid, and against the said Palisade Construc-
tion Company, whereas by the law of the land it 
should have been given against the said Marco 
Polo, administrator as aforesaid, and in favor of 
the said Palisade Construction Company.

Wherefore, the said plaintiff in error, Palisade 
Construction Company, prays that the judgment 30 
aforesaid, by reason of the error aforesaid, may be 
reversed, annulled and for nothing holden, and 
that it may be restored to all things which it has 
lost by reason of said judgment.

COLLINS & CORBIN,
Attorneys for Plaintiff in Error.

Dated April 26th, 1907.
Common Joinder.
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