
New•Je1·sey Cou1·t or .rlppeals 
in the last resort in all cases 
or law. 

DA vrn SANDERSON, Plaintiff in Error, 
vs. 

RosETTA PRICI.:, Executrix, and RoBER'l' 
T. PRICE and FRANCIS SAYRE, Ex- In Error 
ecutors, of the last ·will and Testament of 
EDWARD PRICE, deceased, Defendants in 
Error. 

Error from the Supreme Court of Judicature of the State of 
New-Jersey. 

EDWARD PRICE, the testator of the above Defendants in Error, 
late of the County of Essex, commenced an action in the Su-
preme Court of Judicature of the State of New-Jersey, in a plea 
of trespass, to recover the mense profits of certain dwellings, lands, 
and premises, situate in Essex county, aforesaid. A declaration 
was thereupon filed, and the Defendant pleaded thereto, Not 
guilty. 

This cause being at issue, was called on for trial before Joseph 
C. Hornblower, Esq., Chief Justice, holding the Circuit Court at 
Newark, in and for the County of Essex, aforesaid, at the Octo-
ber 'l'erm, 18-13, of the said Court. The following evidence was 
taken in the said trial, and the several Bills of ~xceptions taken 
by the Plaintiff in Error (the Defendaut below) were signed and 
sealed by the said Chief Justice. 

BILL OF EXCEPTIONS. 
The Plaintiff offered and read in evidence a certified copy of 

a record of a judgment in the Supreme Court of this $tale in 
ejectment, in which Edward Price, lessor, was Plaintiff, and Da-
vid Sanderson was Defendant ; which Judgment is dated the 
---- day of----, eighteen hundred and forty ---. 
Also the consent rules in the said action of Ejectment. 

ROBERT GRIFFITH, a witness sworn on the part of the Plain-
tiff, testified-That he knew the premises in question in this suit; 
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there was a large building put up in the rear in eighteen hundred 
and thirty-six-the latter encl of October, 1836. Sanderson leased 
the premises, as witness understood, f,om 'John lf. Smith; the 
t ;111ts occupied under JHr. Sanderson; thinks Sanderson held 
under his lease for two years. Gaylord occupied under Sander-
son. Gaylord kept it as a tavern. l\lrs. Phebe l\leeker rented 
under Sanderson, and kept a private boarding-house. There 
was a butcher's shop kept at the store. Heard Sanderson say 
something of an ejectment, and something like keeping Price out 
as long as he could by law. Should think it was some time in 
the Spring of 1839 Sanderson gave up possession of the premi-
ses-it was in l\Iarch or April. Never heard Sanderson say any 
thing of Craig's applying to rent the premises. 

On cross-examination, witness says: Frisby went into posses-
sion in April, [836-he entered under John II. Smith. The 
building in the rear was built in the summer of 1836. Am no 
judge, but should think the building cost $3000. There is a hand-
some piazza in front now, not there when Frisby went in. San-
derson entered under John H. Smith. Ileard Price say once he 
had been over to see John H. Smith to get interest on his bond 
and mortgage, and received obligations for bet\\'een two and three 
thousaud dollars. 'fhis \\'as in 1837 or lS38. I had the lease 
at the time in my possession, and Price wanted to get it. .i\Jy 
impression was he had received some p1omissory notes of other 
persons from John H. Smith. 

On direct examination, says, ~nderstood these notes were for 
interest on the obligation for the purchase money. 

Mrs. PHEBE l\.lEEKER, a witness swo1 n on the part of the 
Plaintiff, testified-That she occupied the whole of the premises 
in question, except the tailor shop. Rented from Sanderson five 
years ago last April; thinks April 1, 1837. Leased the premises 
for one year, and when that was up leased a year longer. Oc-
cupied the last year, except the last fortnight, under Sanderson; 
the last fortnight under Price. Price came to witness in March, 
1839; said he had a deed for the premises, and that I must be 
oat by twelve o'clock Monday morning. Thinks this \\'US Sat-
urday. 'l'he first year paid Sanderson 5;500, aud the second year 
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$400. First year hacl the whole of premises except tailor's shop 
and barn. 'l'he first year the basement was not occupied al all, 
and don't think it was used the second year. 'l'hink I gave up 
the store the second year, together with the barn and shop. 
Thought I was paying too much rent. I had not the pasture lot. 

On cross-examination, witness says: The shop has only one 
room. The $100 the second year was taken off for the store. I 
used the barn for hay and to keep my cow. Sanderson kept no 
horses or stages there. Price put timber in the barn and occupied 
it for ahout six months. I considered $-JOO reasonable rent ; 
there was not business enough to occnpy the whole premises the 
two weeks I was in under P, ice, in March, 1839. I paid him 
two dollars a day. I did not consider it worth the money. I had 
boarders, and no where to go, and it was a matter of necessity. 
Left the premises April 1st, 1839. 

On direct examination, says : 'rhink Price put limber in the 
barn before he said he had a deed. Cannot tell whether Price 
commenced repairing before or after he got the deed. I paid 
Price for fourteen days and a half. Don't know that l\Ir. San-
derson had any conversation with me about not paying rent to 
Price. Sanderson never talked to me at all about it ; there was 
no difficulty until Price ordered me out. 

On cross-examination, says: Sanderson paid for all the repairs 
and taxes. He said any repairs that were wanted he would 
allow. Sanderson deducted the rent of the t\\'o weeks I paid 
Price, altl10ugh he was under no obligation to do it. Now I re-
collect, I must have had the store both years. Enos Price occu-
pied the second year under me, and some one else the first. 

RoBERT T. PntcE, a wilncss S\\'Orn on part of Plaintiff, testi-
fied : I am son of the Plaintifl: Occupy the store on Broad street, 
and this is the third year; I pay SISO rent. Job ;\Jagie occupied 
before me. The witness proved his signature to a lease from 
Price to Broad\\'ell; also, another lease to Broadwell, which were 
read in evidence, (pro ut the same.) Mrs. Edes occupied the 
Mansion Honse first after l\1rs. ]\] eek er left. 'Witness proved the 
execution of two leases from Price to Mrs. Barber, and which 
were read in evidence, (pro ut the leases.) 'l'he basement is now 
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occupied ns n barber's shop. The premises are at as low a rent as 
nny could be had for at the same pince. Price has owued the 
premises for sixteen years past, and they ha,·e been in first 
rate order all the time, and they were in first rate order when 
Gaylord had possession. 

On cross-examination, says: I returned from Connecticut two 
years ago last March or April, and was there three years. I think 
the store has been occupied most of the time for the last sixteen 
years. During the time my father has owned the premises, 
father, Dunham (his son-in-law) and myself have kept the store. 
Heard Price say he had repaired the store; last spring the house 
was painted. Broadwell left the shop in April; Broadwell paid 
small portions of his rent in work, and some by process of law. 
Should say the shop was sixteen by twenty feet; no fire-place in 
it; there was a window put in last spring, and rent raised two 
dollars on account of it. 

Direct examination, says: The pasture lot rents for ten dollars. 
The lower part of the barn is now occupied; it was rented for 
one hundred and twenty-five dollars. 

On cross-examination, says: The pasture lot is not half an 
acre of ground. 

FRANCIS B. CnETwoon, a witness sworn on the part of the 
Plaintiff, proved the execution of lease from Price to l\'lrs. Edes, 
which lease was then read in evidence, (pro ut the same.) 

ELIAS WIN.\Ns, a witness sworn on part of Plaintiff, testified: 
1 know the premises; am hardly able lo tell what the premises 
were worth in 183G or 1837. Rents were higher then, than they 
are now ; to any person that had business for the premises in 1836, 
1837 and 1838, they were worth from six to seven hundred do! 
Jars; the store was worth a hundred a year; the tailor's shop 
from forty to fifty dollars. It was the common rumor that Smith 
bought the premises from Price. Gaylord went in after Frisby, 
and Mrs. Meeker after Gaylord. The most advantageous way 
.of occupying the premises is as boarding-house or tavern. 

Here the Plaintiff rested his cause. 
The Defendant then offered and read in evidence: In the Re-

cord of Book C 4 of Deeds for Essex Courts, a deed from Ed-
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ward Price and wife lo John H. Smith for lhe premises in ques· 
tion, dated February, twenty-seventh, eighteen hundred and 
thirty-six, consideration money eighteen thousnml and five hun-
dred dollars. 

Also, a bond from John H. Smith to Edward P, ice, the Plaintiff, 
dated March first, eighteen hun<lretl and thirty-six, to secure the 
sum of sixteen thousand dollars. 

Also, a mortgage from said Smith to Price, dated :Marci, first, 
eighteen hundred and thirty-six, on the premises in question, to 
secure the money mentioned in the said bond, 11 hich said bond 
and mortgage was produced by the Plaintiff on notice of the De-
fendant. 

RoBERT GRIFFITH, recalled as witness for the Defendant, 
proved the signature of John H. Smith to a lease from Smith to 
Sande1son. 

JoHN M. GAYLORD, a witness called and sworn on part of the 
Defendant, proved the signature of Sanderson to the said lease. 

'l'he lease was then read in evidence, and is a lease from Smith 
to Sanderson for the premises in question, (pro ut the same.) 
Lease dated twenty-seventh October, eighteen hundred an<l thirty. 
seven. 

The Defendant then offered to prove that permanent improve-
ments to the value of three thousand dollars were made upon the 
premises in question by Jolin H. Smith, the mortgagor, between 
the first of April, eighteen hundred and thirty-six, and the first 
day of March, eighteen hundred and thirty-nine. 

The Plaintiff, by his counsel, objected to the Defenuant's giv-
ing any evidence of such improvements having been made by 
John H. Smith P,rior to the firal day of November, eighteen hun-
dred and thirty- . 'fhe Court sustained the objection, to which 
opinion of the ourt the Defendant, by his counsel, excepted, and 
prayed that this his exception might be allowed, and which was 
allowed accordingly. 

(Signed) Jos. C. HORNBLOWER. [L. S.] 

The Defendant then offered and read in evidence the certified 
record of a judgment in the Inferior Court of Common Pleas of 
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the Counly of Essex, for the sum of three thousand dollars, in fa-
vor of Edward Price, against John H. Smith and C. P. Crosby, 
dated December, eigh1een hundred and thirty-seven, (pro ul the 
judgrnent.) 

RoBERT GRIFFITH further testified, Thal Edward Price told 
witness he !,ad received two or three thousand dollars in obliga-
tions, on account of interest money on the bond. Never heard 
him say he had received any money. 

The Defendant's counsel here called upon the Plainliff to pro-
duce certain notes given by John H. Smith lo Edward Price, 
(pro ut lhe nolice.) The Plaintiff then produced Elias Coriell's 
note, dated April first, eighteen hundred and thirty-seven, at six 
monlhs, to 1he order of J. H. Smith; and also Elias Corie!J's note, 
dated April fi1 st, eighteen hundred and thirty-seven, payable 
twelve months after date, and which said notes were read in evi-
dence by the Defendant's counsel, (pro ut the notes.) 

JoHN M. GAYLORD, a witness called and sworn on part of the 
Defendant, testified as to the value of the premises. 

JACOB G. CaANE, called and sworn on behalf of the Defend-
ant, testified as to the yearly rent and value of the premises. 

GEORGE SERVEN, called and sworn for Defendant, testified as 
to the yearly rent and value of the premises. He also testified 
that Price called on him in March, eighteen hundred and tbirty-
nine, and demanded the possession of the shop which the witness 
then occupied, and ordered him out I hat day ; aod that he moved 
out that day, and delivered him up the possession of the shop. 
He also testified that some months previous lo that, he had seen 
Price putting lumber in the barn. 

Defendant's counsel then offered and read • evidence a certi-
fied copy of Record of the Court of Chancery, of a suit in which 
Edward Price was Complainant, and David San'tlerson and oth-
ers Defendants, (pro ut the same.) 

Defendant's counsel offered and read a certified copy of a Re-
cord of Deed from Sheriff lo Edward Price for the premises in 
question, dated March fifth, eighteen hundred and thirty-nine, 
(pro ul the same.) 

Also, the minutes of the Circuit Court of the County of Essex, 
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of the term of January, eighteen hundred and thirty-nine, (pro 
ut the san1e.) 

Also, Book X 2 of Deeds for Essex County, containing record 
of deed from Lyon to Price, da{ed nineteenth March, eighteen 
hundred and thirty-eight. 

Also, Book T 2 of Deeds for Essex County, containing record 
of deed from Lyon to Britlan, of premises in question, dated 
June nineteenth, eighteen hundred and twenty-six. 

Also, Book V 2 of Deeds for Essex County, containing record 
of deed from Brittan, Kellog~ others, to Edward Price, dated 
twenty-eighth J\farch, eighteen hundred and twenty-seven, for the 
premises in question. 

Also, Book T 2 of Deeds for Essex County, containing record \ 
of deed from Ogden and Roberts, dated June thirtieth, eighteen I 
hundred and twenty-six, for the premises in question. 

Also, Book C 4 of Deeds for Essex County, containing record 
of deed from Edward Price to John H. Smith, for premises ir:1 
question, dated ----, eighteen hundred and thirty-six ; con• 
sideralion money eighteen thousand and Jive hundred dollars. 

The Defendant's counsel called upon Plaintiff lo produce the 
mortgage from John H. Smith to Edward Price, for the premises 
in question, which was produced and offered and read in evidence 
on the part of the Defendant (pro ut the mortgage.) 

F. B. CHETwoon, Esq, a witness produced and sworn on the 
part of the Defendant, testified that the said rnorlgag-e and record 
aforesaid, were ofiered in evidence on the trial of the Ejectment, 
the record of w hicb has been offered in evidence on the part of the 
Plaintiff in this suit. 

RoBERT GRIFFITH recalled for the Defendant, proved John 
H. Smith's signature to receipt of one hundred and fifty dollars, 
dated April twenty-sixth, eighteen hundred and thirty-seven. 
Also, to receipt of March second, eighteen hundred and thirty-
seven, of one hundred and fifty dollars. Also, Coriell's signature 
to receipt of one hundred and fifty dollars, dated July twcnty-
sixth, eighteen hundred and thirty-seven, wl,ich were severally 
offered and read in evidence on the part of Defendant (pro ut the 
same.) He also testified to his own signature to the receipt oo 
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tlie lca~c, n11111!iat at 1he ti:nc or ~igning the same he wns Lhe 
nttomcy fi11 Jlrs. Anna C0riell. And the same witness further 
testified, I was attorney for ~!rs. Coriell, and the lease was put 
i,110 my hand, lo collect the rents. 1 received from Defendant 
the rent. specified in tlie receipts. I recei,·ed the balance rlue up 
to Decelllber twelfth, eighteen hundred and thirty-seveu. Mrs. 
Coriell told me she had sold the lease to Defendant, and I de-
liven•d the lease to Defendant, by her directions. As Mrs. Co-
ri~ll's attorney, I made an arrangement with Defendant for him 
to IHH·e the premises up to Ap,il first, eighteen hundred and 
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thirty-nine. ll was in the close of the winter, eighteen hundred 
nnd thirty-seren, I made tlds arrangement. l\Trs. Coriell left 
Eli~abeth-Town, .Tnne sixth, eighteen hundred and thirty-eight, 
and it wa::3 µrevious to her leaving. 

Defendant's counsel then offered and read the record of a deed 
for the pre111ises in question, from Smith to Elias Coriell, dated 
t\venty-se,·enth March, eighteen hundred and thirty-seven, in 
Book 'l' 4 of Deeds for E.,scx County. Also, the record of a 
deed for premises in question, from Elias t0 Anna Coriell, dated 
twenty-fourth May, eighteen hundred and thirty-seven, in same 
Boole 

Defendant's counsel admitted the declaration in Ejectment 
was served twenty-third of August, eighteen hundred and 
thirty-eight. 

The evidence was here closeJ, and the cause Leing summed 
np Ly the counsel for the respecti,-e parties, the Defendant's 
counsel caller\ upon theCourt lo charge the Jury, 

1. 1-,hnt a }1ortgngor cannoL maintain an action for the 
mesne profits against the Mortgage,e, or a tenant holding under 
him subsequent to the mortgage, until after the l\'Iortgagor gels 
lhe actual possession of the premises. 

2. 'l'hnt a ~lortgagee cannot maintain an action against the 
tenant of the ~fortgagor, unless he gives notice to the tenant 
that he claims the rent by ,·irtue of his rnortgage. 

3. 'l'hat if the Jury are satisfied that Sanderson, the Defend-
ant, paid the rent to the Mortgagor, or his Assigns, up to the 
time Price obtained the possession Ly due course of law, prior to 



9 

the comme11ceincnt of tl,e actio11 of Eject n,ent, they ought to 
find for the Defendan1. 

\Vhereupon tlic Court rcfu::::i11g to charge a:, rcquc::;ted, charged 
the Jury as follu,rs, to wit: 

GENTLE.MEN Ol" THE JuRv-You have heard enough in 

this cnse to satisfy you, that it involves questio11s of diff'iculty, 
and abo11t which Courts and counsel have differed. The gen-
eral rule of law i:, this: llrnt if one man claim~ litle to, or tlie 
1igl1t of po:-:~e~:-io11 of la11d~, w hic\1 are i11 I lie oct:upation of an-
other, and b1 ings an net ion of f;jcctment 10 rcco,·er the posses-
sion of lhuse lands, if lie sllcceeds in that act,on and establishes 
his title, then he has a right in an action of tre:-:pns5 to recover 
against lhe Defendant who has unjustly ur unlawfully held the 
property, what are called the mesne profits; that is, the rents and 
profits that have accrued duriug the period that the Defendant 
has been in the possession of the premises. 

Furthermore, it is a general rule, tlrnt in sucli case the record 
of recovery in ejecllnent is conclusive against the Defendant, as 
lo the Plaintiff's right to the rents and profits from the time of 
the demise laid in the declaration in eject rnent; that is, from 
the time when Plaintiff's title or rigl1t of entry accrued. 

Upon these principles the Plaintiff would be entitled to recol'er 
against the Defendant the mesne profits of the premises in ques-
tion, from -- day of November, eighteen hundred and thirty-
six, down to tl1e eighteenth of lllarch, eighteen hundred and thirty-
nine, when the Plaintiff got possession of the premises, and the 
jury would only hal'e to what hus been tl,e fair and 
reasonable rent or aclual Yalue of the premises during that period. 

But it is iusisted by the counsel for the defendant, that this rule 
and this doc1rine does not apply· 10 the case of a 11-lortgagor and 
1\lortgagee: that where a Morlgagce brings an cjPctmenl upon 
bis ~Ior1gr1ge tide against ll1e J\Io1tgagor or his A~~ignc;; or Les-
sors, he 1.:a11not maintniu an action for the me::;ne profits : that 
in this action the Defendant is considered and m,hl l,e treated as 
a trespas~er: wherca~, lliey say, that the I\Iortgngor and those 
claiming under him are in lawfully and hy a title perfectly good 
and l'alid as against the l\lortgagce, umil the Mortgagee enters by 

2 
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virtue of his mortgage, or extinguishes the i.\.Iongagm's title by a 
decree of foreclosure in Cha11cery: and Lhal he only becomes enti-
tled Lo Lhe renlsa11d profits from the Lime he soen1era, or frornlhe 
tin,e the i.\.lort!(agor's llllc is terminated by n decree in Chancery. 

Under this l'iew of the subject, the Defendant's counsel ofTered 
to shew lhal I he recovery in Ejectment, by the Plai11tiff in this 
ca~e, was exclusively on hi~ mongoge ngain~l S11,itlt: thut the 
Defendant was Smith's Lessee, and consequently, Lhal the De• 
fondant did not set up a title adverse to the Plaintiff's, but that 
in focl he wus in under the Plaintilf"s title, namely, as tenant of 
the PlaintifT's Mortgagor, and consequently wns not and could 
not be considered as a trespasser. 

As the record of recovery in ejectment did nol shew upon 
what title the Plaintiff had recovered, and as th~ Defendant in 
this ca•e had pleaded only the general issue, 1 was inclined to 
think he was nul lo go into evidence Lo shew what title the 
Plaintiff had recovered on 111 the e_jer,tme111, and 1 so ruled upon 
the objection being raised by Lhe Plaintiff's counsel. After that 
deci,;ion the Plaintiff waived 1he objection and consented that the 
DefetJdanl might prol'e, if he could, the title on \\ hich the Plain-
tifT had recovereu in the eject111enl. The Defendant then proved 
that the Plaintiff gave in evidence on Lhe trial of that cau~e, the 
mmlgage given lo him by Smith, and the PlaintifT has not 
allernpted to shew that he set up or recovered upon any other 
title. 

If the Defendant', coun,el are right in their doctrine, that a 
.Mongogee cannot recol'er the mesne profits, in an action against 
the Mortgagor or his Assigns, they migh1 hare rcs1ed their cause 
here: but the Defendant further offered to pro1·e that the Defend-
ant had paid the rent to the Mortgagor, uuder whom he was a 
tenant, for the whole term he occupied the prernises. In my 
opinion this evidence was inco111petent, or al least irrelevant. 

Incompetent, because upon general principles it would be no 
defence for a uespasser lo show that he had paid reul for the 
premises to any one except the true owner; for all such pay• 
ments would be in hi~ own wrong, and the reco1·ery in ejectmenl 
concluded him against denying the Plaintiff's iigl.t to the rent. 
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Irrelevant, because if the cloctrine of the Defendant's counsel 
was true, na,nely, tlint n Mortgagee cannot recover mcsne profits 
from his Mortgagor or his Assigns, why then it was unimportant 
whether the Defendant had paid rent to Smith or not. 

But the Plaintiff's counsel thought proper to waive this objec-
tion also, so far as to admit the Defendant to prove the payment 
of rent prior to the sen·ice of the declaration, which was served 
on the twe11ty-1hird of August, eighteen hundred ancl thirty-
eight; or in other words, the Plaintiff wai1·ed all claims for rent 
accrued and payable prior to that day, and insisted upon their 
right to recover the rents n11d p1ofits from that time to the eigh-
teenth or twentieth of i\Ia,ch, eighteen 11111,dred and thirty-nine, 
a period of about sernn months, when the Plaintiff acquired the 
possession of the premises. 

The Defendant then prol'ed, and proved satisfactorily, I believe, 
that he had paicl rent up to the twelfth of December, eighteen 
hundred and thirty-seven ; and he also pro,·ed that he was in the 
possession of the lease under wliich he held, and therefore argues 
that he must ha,•e paid to the Lessor or his Assigns the whole 
rent up lo the expiration of the lease. 

'l'he Plaintiff, ho\\'ever, not only denies that the Defendant's 
possession of the lease is sufficient e1·idence (though delil'ered up 
to him by the agent of Mrs. Coriell, I\ ho was the Assignee of 
Smith the Mortgagor) of the full payment of the rent; but in-
sists, that "hethcr he paid the rent which af'crued after the ser-
vice of the declaration in ejectmenl (which \\'as on tl,e twenty-
third of Augu~t, eighteen hundred and thirty-eigl1t) i~ immaterial, 
because the service of the declaration in ejcdmenl was notice to 
him that the Plaintiff demanded the possession of the p1e111ises, 
and thereby became entitled from that time to the rents and p10-

fits; and con,equently, if after that the Defendant paid rent lo 
the l\'.lortgagor or his Assigns, be pniU it in Ids O\\ 11 \\ rung a11d 
against law and justice. 

This brings us back to the question, whether a Mortgagee can 
recover for rneime profils ngainsl his l\longngor or tl1e l\ilortga~ 
gor's Assigns. If he cannot, then iL is immarerial wether any 
rent was paid after the twenty-third of August, eighteen hun-
dred and thirty-eight (when the declaration was served) or 



12 

not. If, howe,·er, the P!nintifT can recover the mcsr.e profits 
ngain~t Iii~ ~lurtgngor or llis l\Jorigugoi's Lc:-:-:ce, tlH•n it "ill be 
n quest ion for 1>t1 to decide w lwthcr the l lefeuda nt has pa id the 
re111. bct\\Cen tl1c 1we111y thiHI of A11gu~,, l'igl,tec·n liu11drcd and 
thi1ty•cigh1, and tl1e twe11tic!11 of ~Jnrd1, eightec·n hu11clrcd and 
thirty-11iuc; ,,nee the Plaintiff conseutcd that the DefcuJant 
might pron! ~11d1 pnymenf if lie rould. 

But ll is uccessrn y that l sliou Id d1·cla re the In II' of the ca,e. 
Cou11~el 011 l>u1h :-i(lc:-. hare rngued it 1111d nppcult·d to n1y deci-
:sion; ;incl tl101::,rli1 a~ I br.forc ::-ugge~tf'cl, l liaYc 11ot find tilllc to 
e.xa111iuc the li( ok~, <.llld rorne lo any co11clu~ion ;.111d ~a1i~fac1ory 
opinion, I am bou:1t! for your guidance to dt•clarn \\ hat the law 
is: nnd at pr(•:-e,11 111y opinion i~, \\ lia1c,·rr 1nny he lhe genernl 
rule upon 1hc ~ul,jt•c1 a:, l-etween a ~l11r1gngee and 1he te11a11L of 
the )lurtgngor, 111,,L tlic ~er\'icP of a Declainiion i11 Eject111e11L i:s 
such a nuli<.:c lo Llic tenant, that the ~Jorigngee clai111s the im-
mediate right of po:-:~·r:-:.,ion, nnd ~con,,·q11e11tly a right to have 
the rents and profit~, that if the telH\lll afterwards pnyti relll to 
the .:\lo11gagur or hi:- a:--:sigm:, he pnyR it in his own,, rong, and 
he m11st respond orer a!;aiu lo the Plai11tilf. 

'rhc commc1H·crne11t of nn Ejeclmcnt i::, equivnlenl to an entry 
upon I he land, for n right nf c111ry is essential to the commence-
ment of ~ucli an action, and if the aclual tenant re~i.-;ts such entry 
nnd prevents the l'lai11tifl f1om taking the rents and profits, he 
becometi a l1c:--pa~:;('r from that time, uo<l ought to re~pond iu 
damages for tlic rents and profi~. 

In i11y opinion, thereforr, the Plni11tilf is entitlrd to rcco,·er for 
the reut, and profit, from the twenty-third of A11:s11,t, eighteen 
hundred und thirty eigl,t, when the Declaralion was t-erved, lo 
the eighteenth or twl'nticth of :\larch, eighteen h1111dred and 
thi1ty-11inei when the po."':-e:--~ion was gi,·cn 11p lo the Plai11tifT, 
together with the costs of the Ejrclmcnt, which were taxed al 
twenty dollars and 11i11rly•eigl1t cent~. 

In c:-tiu1ali11g-the rc11ts aud prnfi1~, or in otlirr word~, in fixing 
the amou11t of dnu1ag1·:-, j 011 \\ ill Ue go\'erned by circt1111sta11t.:cs; 
you arc 11ot 1it•d dow11 lo 1lie preci~c nett a11101111t or 1lie reut 
agreed upo11 bet ween the Defcudant and his l.,e:-:~or: nor to I he 
strict annual ,·alnc of tile prerni:-es on the one band, nor on the 
other are you bo1111d lo gi\'e damages bcsu11d the fair a1rnual 
rent. If the Defendant has acted in good faith, if he !,as simply 
been mi.::;take11 in hi:- right:-:, and has done nothing to hnrnss and 
prejudice the l'laiutilf, you onght 1101 to 11111kt him i11 damages 
beyond the lair rent of the pn'miscs, or for more than the Pln111-
tilf, if he had pos;e,sio11, would in all reasonable prubahili1y hare 
made of i1. ll11t ii, 011 the other hand, you hclie1e from the evi-
dence that the Defendant acted in bad faith ; that he was 
prompted by selfish motives j that he was reckless of the Plain-
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tiff's rights and s011glit tu harns~ ur1c.l pcrµlex him, ll1P11 y~11 n1n_v 
he more liberal in your n::1:-:ignme11t of da1nagP~, 1111d g1re 1L,, 
Plaintiff all 1\1at you nwy rea:::onal.Iy think he lw~ Ins, by die 
conduct of the Defe11d""', \\ith i111e1est f,0111 11:c llrne 11,e I}<· 
fondant gare up po::-:~e~:-:io11 to tl1e Plai111iff to thi~ tirne. l 011 
will fix upon such Hill! ns you think 1he De.f'r11da11t 011gl11 to pi1y 
for tlie yea1 ending the fi1:,;t of April, eiµlilf'f'II h1111drnl :1111l 
thirty-nine, and give the Plaintiff 1he p1opo1tional rent 101 1he 
period (abotll seven n,onths) that the Defendant kept po,ses,ton 
after tl1e service of tlic Declaration in Ejectment, t.ugcll1er \\JIii 
the co~ls. 

And thereupon the Defendant, hy his co11nsel, exreplcd to the 
said opinion of 1Le Coul'fi nnd p1~1yfd 111111 1his his Bill of ex-
ceptions be sealed, uud it is :-enled 1.uc1;rdi11gly. 

(Signed) Jos. C. HoRN13LOWER. [L. S.J 

ASS!Gl'\MEl.',T OF ERRORS. 

Jst Error. Aflerwards, lo wi1, i11 the term of No\'en1bcr, i11 ll1e 
year of our Lord one thousand, eight h1111died and forty-three, 
before the Governor and Council of the ~aid Stale, i11 the ~Hid 
Court of Appeals, at '"l\enlon, comes die i-nid D11viJ Sandcr:::on, 
by Benjamin \Villinrnson, his allorney, nnd 8<iilh tliat in the 
record nnd p1oreedic1~s afmcrnid, ;_rnd al:--o i11 all the mnuer:-: refer-
red to, recited nnd co11tHinerl in rel'fHin bill!-of exception~, anfl also 
in giving 1he verditl nr1rl judgment ..ifu1e~uid, there is mu1iiff!5t 
error in tlii:-:, lo wit, for tbat liy the 1ecord nfore::;11id it appe1us 
that the judgment aforesaid in tlic pica aforesaid giren, was 
given for t~1e ~nid Edwnrd Price, dere~setl, ognuit-l llie ~nid Da-
vid San<lerson; whercns, hy the laws of the S1ate of l.',ew-
Jersey, judgment in the same plefl ought to l"11·e been gire11 for 
the said Dar id Sanderson, against the said Ecilrnrd P, ice, the 
Testator of the said Executors. Therefore, in tl,at the,e is n1a11i-
fest eri or. 

2d Error. There is also error in this, to wit: for that in and 
by the record aforesaid it appl·ar!3, drnl. Llie Declaration ufore~aid 
of the said Edward P,icc, the Plaintiff Leloll', 11nd the nrnlleo·s 
thereiu conlained, nrc not suliicient in law fur 1he f-nid Ed,Htu.l 
Price 10 have or maintain his nforcsuid a1.:1io11 thereof, agnmst 
the said David Sanderson. 

3d .Error. There is also error in tliis, lo wit: for that by tl,e 
record and proceedings c1fore~aid, nnd nl~o in 1he matters recited 
and contained in the bills of excep1io11 alio\\ cd and sealed hy the 
said Chief Justice, on the trial of the cnuse Lcfme him, men-
tioned in the f-laid record and procerciing:s, it nwnife~ll.v appearn 
that the said Chief .Tu,tice admiued illegal a11d incon11ctent evi-
dence lo be given on the ~arl of the said Edll'ard Price, the 
Plaintiff below, against the objection of the Defendam below, and 
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rejected legal a11d competent e1·iclence Oil the part of the Defend-
a11t below ollered; 11 l,ert'l,y the Defendant below lost the ver-
dict of the said Jmy. Therefore, the record and proceedings 
a fore~aid a re ma11 ifo~1 ly erro11eo11~. 

,1,h Error. ~l'h11t i11 the record and pro..:eedings aforesaid, and 
also in tl,e ni:,tters 1ecited and co11tai11ed i11 the said bills of ex-
cep1io11, and nl~o in tl1e giving of the verdict and j11dg111ent 
afo1e,..aid, i11 !110 :::aid record n11d proceedings Bpccifierl: tl1ere is 
m;rnife:--t error in ll1i~, to wit: for that the snit.I Chief Justice, 
before wl1om tl1e cnu;,c mentioned in the record and proceedings 
afore.:-:aid, wa~ t1i,~d, nt and upon the afore:::aid trial of the snid 
iss11e so _jni11rd l,et11·,•en the parties aforesaid, did ad111it the said 
el'ille11,·e so otlered to hi111 on behalf of the said Ed11anl Price, 
as in the ,aid bills of exception is menti~ned, nnd did refuse to 
ad111i1 the said evide11cc so offered 10 hi1n, on bel1alf of the said 
David Sanderson, ns in lhe BniU liilL:, of exceptio11 is mentioned; 
whereas, 1,y the law of the l,u,d t.hc said Chief Justice ought to 
hc,ve rejrc1ed the said evidence contained in the said bills of ex-
ception olTered on the part and behalf uf the said Edward Price, 
and to have admilled the said evidence contained in the said 
bills uf exception so offered Oil behalf of the said David San-
derson. 

5th Error. 'That in the record and proceedin~s aforesaid, and 
also in t.he matters recited and contained in the said bills of ex-
ception, it appears that. after the evidence in the cause on the trial 
aforesaid before the said Chief Justice was closed, and the cause 
summed up by tl,c counsel<>f the respective parties, the defend-
ant l,elnw , David Sanderson, hy his counsel, called upon the 
Court, to wir, the said Chief Justice, to charge the Jury, First, 
'fhat a i\lorlgagee cannot 111ai11tai11 nn nction for the 1T1e:5ne pro-
fits again:--1 1l1e 1\lortgagor, or n tenant holding under !Jim sul.Jse• 
flllent 10 the 111nrtgagr, until after lhe Morlgngre gets 1he actual 
po~sc::-:-ion of the p,emises, Seeoncl, That a i\lnr1gagee cannot 
nrninlain an .iclion against. the te11a11t of the l\lur1gagor, unless 
he ~ives notice to the tenant that he claims the rent by virtue of 
hi::-i morlga~c. Third, 'rl1al if Lhe Jury are sati~fied thal 8an-
derso11, the Defe11da11t (below) paid the rent to tl1e Mortgagor or 
his Assi;rns, "I' to the rime Price (the said Edll'ard) uutained the 
possession by due course of law, prior to the commencement of 
the action of ejectme11t, they ought lo find for the Defendant; 
which charge the said Chief Justice refused to give. 'l'herefure, 
in I hat I here i::; 111:i ni r,~sl error. 

6th 1-:rror. 'l'har in the record and proceedings aforesaid, and 
in the 111ntter, rcc1tecl and ronlained in the said bills of excep-
tion, it ma11ifrstly apµcars, that after the said trial before the said 
Chief Justice, and after the evidence wns closed, and after the 
respective counsel aforesaid had summed up the cause, and uefore 
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the said Jury retired to consider of their verdict, the said Chief 
Jnslice charged the Jury as follows: Ge11tlcmen of the Jury-
You have heard, c.\:.c.., to the end of the cl111rge: \\'liicli r!iarge of 
the said Chief Ju:-;lice is against the rights of Llie ~aid Da\'id San-
derson, and ae;ainst the law of the land, a11d tl,erehy ihc said 
David Sander~un lo::,l the n~rdid of tlie said Jury: !llere!ore m 
the said charge of the said Chief Ju:stice there is ina1~ife ... t errm. 

7th .Error. And there is td~u error in thi::-, to \\ ' It) !lrnt it v.p-
pears by the record aforesaid, and t.l,e bill of exceprions _tirst_la-
ken in the said cau~e, that Lhe stnd Pla111t1H 111 error of1eret1 lo 
prove on the trial of the said cause that pcr111a11ent iwproverne11ts 
to the value of three thousand dollars were made upo11 the prem-
ises in ques1ion by John H. Smit!,, the mortg-agor, bet.ween the 
first day of April, eighteen hrrndred and thirty-six, and il,e first 
day of March, eighteen hundred and thirty-ni11e; and thereupon 
the said Edward Price, who was theP!aiJ11iffbelow, by Ins cou11-
sel, objected to the said Plaintiff in error giving any evidence of 
such irnprovement having been made by Jolrn H. Snn1h prior to 
the first day of November, eigl,1eeJ1 hundred und !l,iny-six; and 
the said Court sustained the said objeclion and exclude .cl tlre said 
evidence. 

8th Error. And there is also error in this, to wit, that it ap-
pears by the said record and proceedings, and the bill of excep-
tions lastly taken in the suid cn11~e1 tbat after the evidence in tbe 
cause on the ttial af'uresaid, before 1be said Chief Justite, was 
closed and the cause snmmed up by the Counsel of the respect-
ive parties, the snid Chief Justice clinrged the jury, and, among 
other things in hiB said charge, charged as follows, to wit: "1 f 
the Defendant's couneel are right in their doctrine, that a mort-
gagee cannot recover tlie me11se profits in an action agaiust the 
mortgagor or bis assigns, tliey might have resled their cauee here; 
but the Defendant further offered to prove 1hat tl,e Defendant 
had paid the rent to the morlgagor under wl,orn be was a tenant 
for the whole term he occupied the premises. In my opinion 
this evidence was incompetenr, or at least irrelev:int. Incom11eten1, 
because upon general principles, it could be no defence for a Ires-
passer to show 11,at he had paid rent for lhe premises to any one 
except the true owner, for all such payme11ts would be i11 hi::, own 
wrong 1 and tlie recovery in ejectrnent concluded ltiin again::'t deny-
ing the Plaintiff's right to the rent. Irrelevant, beca11se if the doc-
trine of the Defendant's counsel ,ras true: namely, that a mort-
gagee cannot recover rnen:-:e profits from I tis mortgagor or Iii~ us-
sig11s, why then it was unitnportant whether 1he Defendant had 
paid rent. t.o Smith or not;" wbcren.s llie said e\ idence wa:-; nei! her 
incornµetent nor irrelevant for tl,e said reasons given by the Chief 
Ju~lice, or for any other reasons. 

01h Enor. And Lhere is ulso error in this; to wit, that the 
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f'l,ici' Ju .. 1it·1· i11 l1i:-; :-:aiU cliaru:c lo lhc sui<l jury, charged a~ fol!owe, 
In\\ i1: '· B111 ll11i Plaintiff ':-: cou11Fel tilu11gh1. proper lo waive this 
ohj1~c1 ion nl,n, ~o far :1:-: to ad111it the Defendant to pr.we the pny-
me111 of rent pi ior to 1he service of tile ded;1ratiu11, which was serv-
ed n11 tlie l\\Clll_\'•lhird of .Augu:--t, ei!_!htcen hu11dret.l and tliirty-
Pigl11 ; or, in utl1er word~, die Plaintiff wai,·ed all clailll fur rent 
a...:crue,1 u11J payable prior tu that dny, and i11sbted upon their 
right tu rcco\'er the: re111s and profit:--from liwt ti111e to the eigl1t-
een1h or l\\'rn1ie1h of l\1a1ch, eighteen hundred aru] thil'ty-nine, 
n period of' nhoul ::-:even mouths , when the Pln1111iff regained the 
pn~~e:-: . ..:i1111 of' 1lie pren1i:--e:, ;" whereas the eaid Pal111t.iff below, by 
1he :-:nid 11dr11i:--::-io11~, not 011l_y waiYeJ all clnim for 1cnl accrued 
n11rl pnyalde prior 10 tl1e l\\e111y-tl1ird of August, eighteen hun-
d,ed and 1111111·-eight, uut likewise of all reut II hich had been 
paid prior 10 t1la1 time. 

10th l•:rr,>1· . . \11d there i, also error in this, Lo \\ii, Llmt tlie 
Chief Justice 111 his said charge 10 the jury charged as follows, to 
wit: ' 1 In 111y opinion Iii ere fore: I he Pln111liff i:-, entitled lo recover 
for 11,e n•111s and profits frolll the twen1y-1hird of Angus!, eight-
een l111ndrt>d a11d th1rty-eigl11, when the declaration wn8 served, 
to the <'ightee111h or t11e111ieth of i\Jarch, eighteen hu11(lred and 
thir1y-11ine, when the po3~e~~io1, wa::, give11 up lo the Plai11tilf, to-
gether with the costs of the ejcctllle11t, which were taxed at twe111y 
dollars nnd ninely-eight cent:-,;" whereas the said Chief Justice 
onght to have charged the said jury that such rcco\"ery could not 
be had if tl,e said Plaintiff i11 error had actually paid the said rent 
to the said John H. Smith, or his assigns, prior to the service of 
the said <lecluratio11 in cjectlllClll. 

Wherefore tl,e said Dal'id Sanderson, Ly Benjamin William• 
~on, hi:-. 8uid Attorney, prays that for the error::; a\Jove assigned, 
and for the olher errors appa1e111 111 and upon the record and 
proceeding.~ afore~aid, Liie :::aid jndg111e11l 1t1ay be re\'ersed, annul-
led a11d held for 11otl1ing, and that he 1he said David may be re-
~lore<l 10 all ll1i11gs \\ hid1 lie lias lo~I 011 occu:3ion of tl1e ~ame. 

JOL\'DER L\' ERROR. 
And lwre11pon aflerwards , t.o II it, in the term of Novemuer, 

one tl,ou-,11,d ,·ight hundred and !"orly-three, of I he said Court, 
the ~aid Ro~rt1a Price, Executrix, and Hobert rr. Price, and Fran-
,_is ~arre, Exrcutors of the hu;l will of l•:dwa1d Price, <leceas-
etl, by Fm ncis 13. Chetll'ood, their ,\llomcy, freely come here into 
Court. r1nrl ~"Y 1ha1 there i~ 110 error, ei1her in the record nnd pro-
ceedi11gs aforP~aid. or in gidng the judgtne11t afore~aid, and they 
pray tllut Ilic :-:aid Court of Appral:, rnny proceed lo examine as 
well 1he rc•rord n111\ proceedings afore:-:aid, «~ the nrnHcri-; aforesaid 
above r_,:-::-i.!:!"ne<l for crror,_nnd 1ha.l tl1ej11~lg111ent aforc~aid, in r,mn 
ufuresmd g11cn, ""'\' be 111 ull tl1111gs nll11med, &c. 
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