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Mr. Daniel G. Kasen argued the cause for appellant
"(Messrs. Kasen, schnitzer anu Kasen, attornoys)

Mr. David M. Satz, Jr., Deputy Attorney General,

argued the cause for respondent Division of Alcohollc
Beverage Control (Mr. David D, Furman, Attorney General,
and Mr. Samuel B. Helfand,. Depufy Attorney General, at-
torneys) . _

The opinion of the court was’delivered by

CONFORD, S. J. A. D.

This is an appeal from a decision of the State Director of tle
Division of Alcoholic Beverage Control sustaining the action of the '
respondent Newark Board, which found the appellant guilty of selling
and serving beer to a person "actually or apparently intoxicated," in
violation of a regulation of the Division, and suspended its- retail
licuor license for 20 days. The offense 1s alleged to have.occurred
August 23, 1957, S '

The adjudication by the Newark Board against the appellant
was based substentially upon the testimony of three investigators of
the Division to the effect that one Bannon was served beer at appel-
lant's premises in Newark at a time when he was actually or apparently
intoxicated. "Each of the agents testified as to the detalls of Ban-
non' s appearance, showing such classic indicatlons of intoxication as
incoherence of speech, use of profanity, unsteadiness on feet, blood-
shot eyes and dishevelment of person. Their testimony was corroborated
by that of a Newark police surgeon who examined Bannon shortly after
the occurrence complained of, and who was told by Bannon that he had
been drinking for several days. The licensee adduced testimony pur-
porting to show that Bannon was not intoxicated. ~
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At the hearing before the Newark Board, app@llant demanded .
that the State Director produce written reports which had been filed
concerning the incident by the three investigators. The Director’
refused to make these reports avallable under a departmental policy
treating such reports as confidential.

On appeal, there was a hearing de nove before a hearer sit-
ting for the Director, and the agents testified again, this time at
the call of appellant, the respondent having submitted on the tran- -
script before the Newark Board. Their testimony in substance accorded
with that which they had given before. The appellant offered testi-
mony of the bartender, night manager and general manager of its place -
of business to the effect that Bannon was, to all appearances, sober
at the time he was served the beer. The hearer refused a reguest of .
appellant to give i1t access to the reports filed by the investigators.
At the concluslion of the case the hearer filed a report in which he
concluded that "the testimony of the agents elearly establishes that
the licensee permitted the sale of alcoholic beverages to and the
consumption of such beverages by a person actually, or apparently,
intoxicated." The hearer also found that the testimony of the agents
respecting the material facts had"™remained unshaken," notwithstanding.
"exhaustive cross-examination." The Director concurred in the findings
and conclusions and adopted the hearer's recommendation that the actlon
of the Newark Board be affirmed Pending this appeal the .penalty has"”
been stayed. A

While the present appeal from the action of the Director was
pending, and after the filing of appellant's original brief, this
court, on the application of the Director, ordered a remand for the
purpose of permitting the appellant to see the reports and to cross-
examine the agents on the basis thereof. See State v. Hunt, 25 N.J.
514, 524 (1958). The faillure to allow access to the reports had been
one of two grounds of appeal raised by appellant in its original brief.
Pursuant to the order, the reports were made available to appellant,
and further hearings were held. But appellant's cross-examination of
the agents went beyond what the hearer deemed the scope of the order
for remand, and was disallowed to that extent. We subsaquently denied
a motion by the appellant designed to compel a broader scope of cross-
examination of the agents than was being permitted by the hearer.

Pursuant to our order, a supplemental report was filed by the
hearer, stating:

"Tt is apparent that no additional testimony was

offered by appellant relevant to the meritorious issue

- based on any disclosures gained from the reports and the
cross-examination. I have reviewed the testimony of the
investigators and read their reports and I find no ingon-
sistencies which could in any way alter the findings set
forth in my original report. Disregarding the testimony of

- McDermott, the testimony -of West and Cooper respecting Ban-
non's slovenly appearance, bloodshot eyes, incoherent speech,
profanity end unsteadiness on his feet, evidences the fact
that the man was apparently, if not actually, intoxiecated and,
also, that while in that condition, he was served alcoholie
beverages by the bartender. It has been clearly established,
therefore, that appellant was guilty of violatlng Rule 1 of
State Regulation No. 20.

‘ "T recommend, therefor Lsic], that the determination
of the Director entered on April 23, 1959 remdln undis-
turbed." .
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- The Director approved and adopted the supplemental findings,
conclusion and recommendation of the hearer.

On the present appeal the appellant's briefs, original and
supplemental, dellberately forego any attack on the sufficiency of the
evidence before the Director to establish its guilt of the offense
charged, but rely entirely on the arguments that (1) the reports had
not, but should have been produced before the Newark Board for defend-
ants! use in cross-examination at that time; and (2) the Director
assertedly made no findings of fact. The appellant argues thet it has
consequently-been deprived of a fair hearing.

Appellant's oral argument expands somewhat on its position in
the briefs. Without approving the practlce, ve deal with the broadened
base advanced for its contentlongq ‘

I.

Essentially, appellant argues it cannot be said to have been
accorded due process unless the matter is remanded to the Newark Board
to be retried all over again; this time with the reports of the inves-
tigators in its hands for plenary use in cross-examination of them.

We cannot agree. The original offense occurred almost three and one-
half years ago. If appellant was guilty, the effective administration
of the law in this sensitive field of police-~power control has suf-
fered inordinately by the delay in the application of appropriate
penalties for that length of time. Of course, a licensee is entitled
to a full and fair hearing of the merits of a charge of violation of
A.B.C, regulations. But if, in the light of the evidence of its guilt
in this record and the opportunities which have by now been afforded
appellant to show the contrary, substantial justice appears to have
been done, neither principles of administrative procedural fairness
nor the salutary andexpeditious enforcement of the liguor law would

be served by permitting it to retrace this long-drawn-out litigation
for purely technical reasons. And thlt is precisely what we think

its demand amounts to.

Appellant was given an opportunity on the remand to cross-
examine the agents (except one who was unavzilable, out of the State)
"on the basis of their reports end to ofer additional testimony,
relevant to the meritorious issues, on the basis of such disclosures,
if any, as may be gained from the reports and the cross-examination.®
When the agents were produced at the hearing in the Division on remand,
appellant confronted neither one with any inconsistency between his
report and prior testimony or with a demsnd for explanation or clari-
fiCetion, nor did it pursue any other proper interrogative technique
in relation thereto. Moreover, it 'did not undertake to examine them
on anything contained in their reports—--clearly the prime purpose of
the remand. It sought only to launch a repetition of the original
extensive cross-examination on the basis of what was not contained in
the reports. We think that the discretion of the hearer was not shown
to have been abused in refusing to permit such a course, on thé whole
record, presented and the terms of the order of remand.

Appellant stresses that before the Newark Roard the burden‘
of proof was on the chargingparty, but on the appeal, under regula-
tions of the Director, the burden of establishing error below rested:
upon itself. Therefore, goes the argument, not having access to the
reports in the first instance, and before the initisl determination of
~gullt, caused 1t irrepsrable harm. In a weaker incriminatory case
thig argument might have weight. - In the present case the objection
15 more theoretical than real. The nature of the proofs and the treat-
ment of and resction to them by the hearer and Director, before and
after the remand, do not indicate that decision of the merits of the

t
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case depended upon the allocation of the burden of porsuasio 3 ut
rather upon vhat the Divisional officers regarded as the clear weight
of the credible proofs. It is, of course, the proceeding befoire the
Division which 1s the subject of this appoal. Nelden Bar and Grill v,
Municipal Rd., etc., of Newark, 40 N.J. Super, 24, 29 (App. Biv, 1956).
Besides the opportunity of cross- examinin the agents on thoir Feports,
appellant has, of course, had full opportunity to develop by aryument
zny weakness in the charges by comparison of the reports with the
agents! tostimony. It has been accorded substential procedural fair 4
play. Cf. Mackler v. Bd. of Education of City of Cdmden, 16 N J. 362

(1954) .

II.

Concededly, the findings and conclusions, original and sup- . ,
plementary, could have been more explicitly formulated in the Division.
But we find no substantial departure from the requirements of admini s~
‘trative fact- finding enunciated by the authorities. , :

We do not here have the common situation of purely conclu-
sionary ultimate findings (vometimes quasi-legislative in nature)
framed in the language of a regulatory statute, and without findings
of underlying basic facts supporting them. See, e. e Abbott Dairies
v. Armstrong, 14 N.J. 319, 332 (1954) (fix1n5 prices of milk); N.J.
Bell Tel. Co. v. Communications Workers, etc., 5 N.J. 354, 375-377
(1950) (determination of public utility wages by arbitration board);
cf. N.J. State Bd. of Optometrists v. Nemitz, 21 N.J. Super. 18, 32-33
(App. Div. 1952) (penalizing "gross incompetence" of optometrist).

Here the litigaged [sic] issue before the administrative zgency, and
the only fact to be determined, was the actual or apparent intoxica-
tion of the man to whon llquor was concededly sold by eppellant on
the occasion in cguestion. (Appelldnt has ralsed no question concern-
ing "apparent intoxication" as a permissible standard.) While, in a
sense, that fact is of a nature ordinarily conclusionary from evidence
of the behavior of the subject, and, to that extent, subordinate find-
ings as to underlying ev1dent1aj facts might be heipfnJ they are not
essential, as they would be in proceedings under regulatory statutes
of the type involved in the cases cited above. Municipal courts dally
decide drunken driving cases by the simple verdict of guilty or not
guilty, and it has never been contended that due process was lacking
because findings of facts evldentlary of drunkenness were not ‘made by
the trial maglstrate.

Admintstrdtive agencles are not ordinarily reqqued to state
thelr fnndings of "evidential" facts, see Meeker V. Lehigh Valley
R.Co., 236 U, 8. 412, 427-428 (1915); cf. Tong Dock Co. V. State -
Board of Assessors, 86 NuJ.T. 592, 598 (& _. & A. 1914); nor formulate
oummaries of testimony," as dis rlnpu1°hed from basic faets, 2 Davis
on Administrative Law (1958), Section 16.06, 4503 United ‘States v.
Plerce Auto Freight Lines, 327 U.S. 515, 529" (19/6) "The.most '
Teasonable ond practical standard d is to require:that findings of fact
be sufficiently specific under the circumstances of the particular case
to enable the reviewlng court to intelligently review an administrative
decision and ascertain if the fucts upon which the order is based af-
ford a reasonable basls for such order." N.J. Bell Tel. Co. v. Commu-
nications Workers, etc., supra (5 N.J., at p. 377). So Judged the
present original and supplementary findings and- conclusions, taken to-
gether, are entirely adequate (assuming findings of criteria of in-
toxication were necessary). By unmistakable implication, if not
substantlially expressly, the agency found Bannon to have had or shown
"slovenly appearance, bloodshot eyes, Incoherent speech, profanity and

unsteadiness on his feet.” These,findingsvobviously suppo:ted the con-
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clusion or fact (whatever the approach taken) of actual or apparent
intoxication.

Order and ﬁeﬁermination‘affirmed. The stay is vacated.
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2. DISCIPLINARY PROCEEDINGS - EFFECTIVE DATES FIXED FOR SUSPENSION
PREVIOUSLY IMPOSED, AFTER TERMINATION OF PROCEEDINGS TO REVIEW.

Grant Lunch Corp., )
Appellant, )

On Appeal

Vo - ) :

, ‘ ORDER

Municipal Board of Alcoholic )
Beverage Control of the City

of Newark, )
Respondent. )

— e o e oo o mn e cee e e R o e e e e

Kasen, Schnitzer & Kasen, Esgs., by Daniel G. Kasen, Esq.
‘ Attorneys for Appellant.
Vincent P. Torppey, Esq., by James E. Abrams, Esq., Attorney
for Respondent.

BY THE DIRECTOR:

On April 23, 1959, I entered an order affirming the action of
respondent and a further order reimposing a twenty-day suspension of
appellantts license. Bulletin 1279, Item 3. Upon appeal filed, the
Appellate Division of the Superior Court staved the operation of said
suspension until the outcome of the appeal. Said Court affirmed my
action on December 27, 1960, and the attorneys for appellant have ad-
vised me that their client has decided not to seek any further review
and that their client requests a prompt commencement of the suspension.
The suspension may, therefore, now be reimposed.

Accordingly, it is, on this 28th day of December 1960,

- ORDERED that the twenty-day suspension heretofore imposed by
respondent and stayed during the pendency of proceedings on appeal-be.
reinstated against the licenses now held by appellant for opremises
197-205 Market Street and 6-8 Beaver Street, Newark, to commence at
2 a.m., Saturday, December 31, 1960, and to terminate at 2 a. Mo,
Friday, January 20, 1961,

WILLIAM HOWE DAVIS
DIRECTOR
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3. DISCIPLINARY PROCEEDINGS - EFFECTIVE DATES FIXED FOR SUSPENSION
PREVIOUSLY IMPOSED, AFTER TERMINATION OF PROCEEDINGS TO REVIEV.

In the Matter of Disciplinary )
Proceedings against :

)
David Freud & Patrick Pittala
t/a Alrship Cocktail Lounge )
223 Paterson Street
Paterson 1, N, J., )
' ' . ORDER
Holders of Plenary Retail Consumption )
License C-291, issued by the Board of
Alcoholic Beverage Control for the )
City of Paterson. -

BY THE DIRECTOR:

On May 17, 1960, the defendants' license was suspended for
thirty-five da'vs° See Bulletin 1343, Item 4. Pending defendants!
‘appeal to the Superior Court, Appellate Division, the suspension was
‘stayed by the court. On December 2, 1960, the suspension was affirmed

and it may, therefore, now be reimposed.

Accordingly, it is, on this 27th day of December 1960,

ORDERED that the thirty-five-day suspension heretofore ordered
against plenary retail consumption license C-291 for the 1960-61 1i-
censing year, issued by the Board of Alcoholic Beverage Control for the
City of Paterson to David Freud & Patrick Pittala, t/a Airship Cocktail
Lounge, for premises 223 Paterson Street, Paterson, be and the same is
hereby reimposed, commencing at 3 a.m. Tuesday, January 3, 1961, and
termlnating at 3 a.m. Tuesday, February 7, 1961.

WILLIAM HOWE DAVIS
DIRECTOR

4. APPELLATE DECISIONS - FRIEDLAND v. NEWARK
Charles Friedland,

| Appellant, On Appeal
v. | CONCLUSIONS and ORDER ~

Municipal Board of Alcoholic RBeverage
Control of the City of Newark,

N N NS N N

Respondent.

- wm e ew et e A emm me e s ee e me ewn s mme e em e

Samuel Rosenthal, Esq., Attorney for Aopellant.
Vincent P. Torppey, Esq., by Jimes E. Abrams, Bsq., Attorney for
Respondent. .

BY THE DIRECTOR: - ,
The Hearer has filed the following Report herein:
"This is an appeal from the action of respondent Board where-

by on June 28, 1960 it unanimously denied appellant's application for
renewal of hls plenary retail connumption license for the 1960-61 li-
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cenﬁevvear for premises locatod at 293 Broadway and 71 Orlental Street,
Newark. .

"On the filing of the appeal an order dated June 30, 1960 was
entered by the Director extending the term of the 1959-60 license Un-
til further order herein. Rule 12 of State Regulation No. 15

"Appellant in its petitlon of appeal slleges that respondent?s
action was erroneous in that: '(a) Appellant had no notice of a hear-
ing at which his application would be considered; (b) Appellant was
invited to attend a hearing without being advised of the purpose there-
of, did not have an opportunity to have counsel present or to examine
witnesses; (c¢) The denial of the application is unreasonable, unwar-
ranted and capricious and the punishment imposed thereby upon the ap-
pellant is excessive since the respondent failed to take into account
the prior good record of the appellant who has been in business at the
same address since 1933; (d) Appellant has already been punished by
the issuing authority for the prior violations charged to him.!?

"Respondent in its answer denies appellant's allegations and
contends that the grounds upon which it made its decision were based
upon the factual testimony adduced before it.

"The appeal was heard de novo pursuant to Rule 6 of State
Regulation No. 15 and, when the matter came on for hearing, the
transcript of the proceedings before respondent Board was received
- 1In evidence and additional testimony was presented by both parties
- In accordance with Rule 8 of the aforesaid Regulation.

"It appears from the transcript of the proceedings hefore
respondent Board on June 28, 1960 that respondent preferred three
separate charges against app=llant on February 8, 1960 alleging that
on Sundays, August 9, November 15 and December 6, 1959, he sold,
served and dellvered during prohibited hours alcoholic beverages in
their original containers for off-premises consumption, in violation °
of Rule 1 of State Regulation Wo. 38; that after appellant entered a
plea of non vult to the charges; respondent, by resolution dated
March 15, 1960 suspended his license for elghty days and remitted
five days because of the confessive plea, leaving a net suspension
of seventy-five days. It appears further that Lawrence A. Pluck,
captain of the precinct in which appellant's licensed premises are
located, was vnresent at the hearing on June 28, 1960 and stated that
he disapproved the renewal of the lic=anse because of the three con-
victions; that appellant, who appeared before respondent Board on
June 28, 1960 in response to a letter from respondent's secretary,
stated, 'I don't know the score...I sold something on a Sunday and
T shouldn't have done it? and that 'since Repeal I was never behind
the counter here. I was in the butcher business and in the’grocery
business and in the meat business all my life. This was new to me ‘
andt I went in there like a blind man. I didn't know what I was doing
but T paid, seventy-five days closed! and that he is '74 going to-

75, it will never happen again'. He stated further that he owns the
licensed building; that he\leased the corner store in which his grocery
and meat business was located; that he has no other business and would
sell the licensed building because, 'I want to get out of the neighbor-
hood. It is too much for me'.

"iiitnesses called hy appellant at thée hearing on appeal were
BEdward Hester, Robert Stroud, Henry Dillon, Charles Friedland and
Captain Lawrence A. Pluck. ~

"Mr, Hester testified that he is a social case worker and
lives in the neighborhood of appellant!s tavern which he has visited
for a number of years; that he never saw anything amiss in there and
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that the licensee has an excellent reputation. |

"Mr. Stroud testified that he is employed in a ticket office;
that he has visited appellant's tavern off and on for twenty years;
that it 1s conducted in an orderly and lawful manner and that the
licensee's reputation as a law-ablding citizen is 'all right'.}

"™Mr. Dillon testified that he is an electrician; that he
used to visit appellant's tavern about 'twice a week'; that the
tavern was talways properly conducted! and that the licensee has a
good reputation as a law-abiding citizen. On cross-examination the
aforesaid witnesses testified that they had heard of the violations
preferred agalnst the licensee and two of the witnesses still con-
sidered him to be a law-abiding citizen.

_ "Charles Friedland, the licensee, testified that he is 74
“years of age and has held a license since Repeal of ths Eighteenth
Amendment; that. when he acquired the license he was operating and
thereafter continued to operate a fruit, vegetable and butcher busi-
ness; that he actually took over the licensed business when one of
his bartenders died; that when he received the letter dated June 24,
1960 from respondent Board, he thought that they wanted him 'to pick
up the license’; that if given the opportunity he would sell the
business because he is tgetting too old for that kind of a job' and
that during the time he has held the license he has not besen on the
premises excepting for a period of one year, during which time he
committed two violations and his bartender committed one.

"Captain Pluck testified that 'on the basis of three con-
victions in one licensing period, I consider him a troublesomeli-
censea due to the fact that it is incumbent upon me to give the
premises stricter supervision since three violations occurred!.

He testified on cross-examination that he would have favored renewal
of the license if appellant had been found guilty of but one viola-
tion.

"r, Brown, secretary of respondent Board, testified that the
three charges represented separate violations which were set down for
a hearing on one returnable date to benefit the licensee by not
thitting him twice for violations in such a short period of time!.

"It is the general rule that in the absence of a written ob-
jection an issuing authority is not reguired to hold any hearing up-
on an application to renew a license provided that it makes a thorough
investigation on its own initiative. Utrecht v. Hopatcong, Bulletin
1154, Item 7; Murray v. Wanasgque, Bulletin 1170, Item 1; Rule 8 of
State Regulation No. 2. However, the City of Newark has adopted an
ordinance (Section 3.35 of Revised Ordinances of Newark) the pertinent
portion of which is set forth in Exhibit A-3 as follows:

'Tn the event any application for the renewal of
license shall be questioned by the local issuing
authority for any reason or in the event that an ob-
jection shall be filed in opposition to the applica-
tion, then the applicant for renewsl of such license
shall be given notice of the reasons of the local
issulng authority or of the objector and a day shall
be set for a hearing before the local issuing author-
ity upon due notice to the applicant of the day of
hearing in order that the applicant may be afforded
an opportunity to show cause why the application
should be granted. :

"
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tIf, after hearing, the local issuing authority
is of the opinion that the application for the renewal
of license shall not be granted, it shall refuse to
grant renewal, setting forth reasons for refussl in
the minutes cof its meeting.! :

"Tt is doubtful that respondent Board complied with the re-
quirements of the.aforesaid ordinance. However, since the action of
the Board 1s based upon appellantts prior record and the recommenda-
tion of the precinct captain of police, which is eminently proper
(Lipmen v. Newark, Bulletin 356, Item 6), it does not appear that ap-
pellant has been prejudiced by respondentts failure to hold a hearing. -
See Nordeo v.s Div. of Alcoholic Beverage Control, 43 N.J. Super. 277.

"Sound control of the licuor traffic requires that issuing
authoritles have ample right to deny a renewal to a licensee guilty
of misconduct even though he has already sufferedsuspension for that
misconduct. Haino v. Newark, Bulletin 352, Item 4; Lipman v. Newark,
supra. "

"Appellant?s contention that the 75-day penalty imposed for
the three violations constituted one conviction has no merit. Each
violation was committed on a different date, and the three violations
having occurred within the licensing period, evidencss a continuing
practice of misconduct of the licensed business warranting denial of
renewal of the license.

"Tt is apparent from appellant's testimony that he secks a
reversal of respondentt!s action so that an application for transfer of
his license to another party may be considered by the Board. To re-
verse on that ground would contravene the principle enunciated in
Downie v. Somerdale, Bulletin 1135, Item 1, wherein the Director said:

'In effect, appellant is requesting me to reverse

respondentt s action and to order renewsl of the license

- 30 that an application for transfer to another party
may be conslidered. Were I to follow this procedure as
a general practice, a desirable reduction in the number
of licensed places would never be accomplished. In
this case respondent might have renewed the license on
condition that it be transferred to another person
within a stated time. After the appeal was filed
respondent might have indiceted its consent to a
reversal by me for such limited purpose. Instead,
respondent chose to stand upon its answer and the
record of the licensee. I find nothing unreasonable
or unduly harsh in respondentts action.ik’?

"Javing carefully considered the facts and circumstances here-
in and the established principles applicable thereto, I conclude that
zppellant has failed to establish that the action of respondent Board
was erroneous. I recommend, therefore, that an order be entered af-
firming the Boardts action.and dismlssing the appeal.®

Writteﬁ'exceptions to the Héarer?s Report and written argument
in substantiation thereof were filed with me by the attorney for ap-
pellant within the time limited by Rule 14 of State Regulation No. 15._ .

It is my duty to decide whether to affirm the action of
respondent as recommended, or to remand the matter to respondent with
instructions to comply with the Revised Ordinances of Newark, the
pertinent section of which is set forth on page 4 of the Hearerfs Re-
port. L ' o
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Primarily, it is the dutv of . respondent Board to administer:
- the issuance of retall licenses .in the municipality. ‘R.8. 33:1-19.
In considering applications forrenewal, the Newark Board is required
- to comply with the provisions of ‘the local ordinance. It has falled
to do so. As stated by Judge Clapp In Nordco, Inc.vv. -Divigion of
Alcohollc Beverage Confrol 43 N Super. 2T

"We are by no means-: sanctioning a. disregard of the
Newark ordinance in the ‘future. On ‘the:contrary, - e
factual issues before the Newark board, which .fall o
within the scope of the ordinance should be resolved
through a hearing, conducted in: the manner ;referred to
in Handlon v. Town of Belle V1l1e, 4N 99, 105 (1950) .*

Accordingly, it is, won'this lSth~dey,of»November.1960,

ORDERED that the matter be memanded to respondent in order
that it may schedule s hearing and :then proceed pursuant to the pro-
vigions of the local ordinance - pplicable thereto.

WILLIAM HOUE DAVIS
DIRECTGR

5. DIQCIPLINARY PROCEEDINGS - CONDUCTING® BUSIVESS AS NUISANCE
(HOMOSEXUALS) - SALE TO WOMEN OVER BAR"IN VIOLATION OF LOCAL
REGULATION - LICENSE SUSPR NDED FOR 105 DAYS, LE S 5 FOR PLEA.

In the Matter of D1501plinary
Proceedings against :

Gertrude Markowitz
t/a Mindy's

340 Federal St.,
Camden 3, New Jersey

Holder of Plenary Retail Consumntion .
License C-157, issued by the Municipal
Board of Alcoholic Beverage Control -of .-
the City of Camden.

- m wm own e s e ama wn mer  ams emm emw e e wes e emm e e e

.. .CONCLUSIONS

AND
ORDER

Bookbinder, Peskin and MarKOW1tz, Esqs., by Sidney ‘. Bookbinder,
‘Esqg.; Attorneys for Defendant-licensee.

Edward F. Ambrose, Esqg., Appearing for the Division ‘of Alecoholic
Beverage Control,_

BY THE DIRECTOR: o \_;
 Defendant has pleaded non wult to the following eharges:

n1. On September 11, 16 and 17, 1960, you allowed
permitted and suffered your licensed ‘place of
business to be .conducted dn :such manner as to
become a nuisance in ‘that :you allowed, permitted -
and suffered persons who :appeared to be homo-
sexualg, e.g, males impersonating females, in
and upon your licensed premises; allowed, per-
mitted and suffered such persons to frequent :and
congregate in and upon :your licensed premises;
allowed, permitted and ‘suffered lewdness and
"immoral activity and foul, filthy and obscene
language and conduct by such persons .and by
others in and upon your licensed premises; :and
otherwlse conducted your licensed place of busi-
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ness in a manner offensive to common decency and
public morals; in violatlion of Rule 5 of State
Regulation No. 20.

"2, On September 16, 1960, you served beverages to a
woman directly over a bar on your licensed premises;
in violation of Section 10 of an Ordinance adopted
by the Board of Commissioners of the City of Camden
on December 27, 1934, as amended by Ordinance
-adopted Februgry 25, 1960."

On the early morning of September 11, 1960, two ABC agents
entered defendant's licensed vremises where qurlov Davis was tending
bar and his wife, Virginia Davis, was acting as barmaid, and Edward
Markowltz, husband of the licensee, was acting as manager. The agents
observed fivé male persons there who, by their speech, dress and
actions, appeared to bes homosexuals; two of these persons were dancing
with each other kissing and performing other indecent and suggestive
motions; and another of these persons Joined these two and performed
similar indecent acts. Another person of this character was seated
at the bar and at the suggestion of the bartender, opened a woman's
compact, powdered his face and then engaged in similar indecent antics
with the apparent approval of Edward Markowltz.

Shortly before midnight on September 16th, these two agents,
accompunied by two other agents, entered defendant's licensed prem-
ises.. Hurley Davis and his wife, Virginia Davis, were tending bar.
During the course of their visit, they observed at one time about
forty men there, of vhom at least ten or twelve appeared to be homo-
sexuals. A number of these persons engaged in vile and indecent con-
duct and language between themselves and towards the agsnts. The bhar-
tender made no effort to prevent such actions but, instead, vouched
for one of these persons with reference to his abnormal sexual
tendencies and also discussed with the agents the illicit sexual
proclivities of a woman patron. At about 11:15 a.m. the agents re-
vealed their identity to Hurley Davis and Virginia Davis. -

The agents also observed Hurley Davis serve the woman above
referred to with two drinks of alcoholic beverages at the bar. This
woman indulged in vile, obscene and indecent language. The local
ordinance prohiblts the sale of alcoholic beverages to women at the
bar.,

Defendant has no prior adjudicated record. Counsel has
represented in alleged mitigation that the license has been in the
same ownership for twenty-seven years; that Edward Markowitz, the -
manager, is in i1l health; that the licensed premises are located
in a deteriorated neighborhood and a considerable amount  of moneay
has been expended for alterations to the building; that it is diffi-
cult for the manager to recognize homosexuals but that he intends
hereafter to deny access to the premises to any person of whom he
has the slightest doubt as to his abnormal nature. However, it should
be noted, although not considered in fixing penalty because the of-
fenses occurred more than ten years ago, that vhen the license for
the premises was in the nsame of Edward Markowitz, it was suspended by
the local issuing authority for ten days effective April 21, .1937;
suspended for sixteen days effective July 20, 1942 and suspended for
thirty days effective January 20, 1947. Balancing the considerations
in favor of and adverse to the defendant—licensee, I shall afford the
defendant the benefit of the doubt and impose the minimum penalty. I
shall therefore suspend defendant's license for the period of one
hundred days on Charge 1 (Re Feldman, Bulletin 1145, Item 1) and for
five days on Charge 2 (Re Sid Mark, Inc., Bulletin 1324, Item 4),
making a total suspension of one hundred and five days. Five days
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Cwill be remitted for the plea entered herein, leav1ng a net suspension
of one hundred days.

Accordlngly, it is, on this l7th day of November, 1960,
" ORDERED that Plenary Retall Consumotion License C-157, is- '
- sued by the Municipal Board of Alecoholic Beverage Control of the City
of Cemden to Gertrude Markowltz, t/a Mindy's, for.premises 340 Federal
Street, Camden, be and the same is hereby suspended for one hundred,
(100) days,commencing at 2:00 a.m., Monday, November 28, 1960 and ’
terminatlng at 2:00 a. m., iednesday, March 8, 1961.

UILLIAN HOWE DAVIS
: DIRECTOR ‘

6. DISCIPLINARY PROCEEDINGS - 'ALCOHOLIC BEVERAGES NOT TRULY LABELED -
LICENSF SUSPENDLD FOR lO DAIS, LESS 5 FOR PLEA.. ; ,

,Holders'obelenary Retail‘Consumption .
License C-3, dissued by the Mayor and
Councll of. the Borough.of Dumant.

‘..._....._._..-._.__.___.,....,_..,f,'.,..,g;.'_;

In the Matter of D1301p11ndry )
Proceedlngs againet o . j
Dorothy FE. & Benj.. B O'Dell _ A CONCLUSIONS
t/a Oval Bar : ) '
26 Vest Madison Avenue o AND
Dumont, New Jersey . ) | E
T ORDER
)

Defendant llcensees, Pro se.: : ‘ o
‘William F. Wood, usq. Appearing for the Division of Alcoholic
N o - Beverage Control }

BY THE DIRECTOR;

Defendants pleaded non vult to a charge alleging that they
possessed on their licensed premises an alcoholic beverage in a bottle
bearing a label which did not truly descrive its contents, in violation
of Rule 27 of State Regulation No. 20.

On September 22, 1960, an ABC agent tested defendants' open
stock of assorted. brands of” liquor and seized a quart bottle labeled
"Calvert Réserve American Blerded Whiskey, 86 Proof" for further
tests by the Division's chemist. Subsequent analysis by the chemist
disclosed that the contents of theseized bottle was low in acids and
high in solids when compared ’with an analysis of a sample of the
genuine product. o ' '

' Defenaants have no prior adjudicuted record. I shall suspend
their license for the minimum period of ten days (Re Picklo, Bulletin
1338, Item 12). Five days will be remitted for the plea entered here-
in, ledving a net suspension of five days. .

According]y, it is, on this l7th day of November, 1960,

ORDERED that Plenary Retdll Consumption Llcense C -3, issued by
the Mayor and Councll of the Borough of Dumont to Rerothy E, & Benj.
B. 0'Dell, t/a Oval Bar, for premises 26 West Madison Avenue, Dumont,

be -and the same is hereby suspended for five (5) days, commencing at
2:00 a.m., Monday, November 28, 1960, and termlnatinb at 2: OO a.M.,
Saturday, December 3, 1960 o - . ‘ , ‘

VILLIAM TOWE DAVIS -
DIRECTOR ‘
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'74;'SPTZURE - FORFEITURE PROCEEDINGS - QPFAVEASY IN. RESTAURANT -
© S8TOCK OF ALCOHOLIC BEVERAGES AND FURNIQHINGS AND EQUIPMENT
ORDERED FORFEITED - APPLICATION FOR RETURN OF PROPERTY UPON
DEPOSIT OF CASH AT THE HEARING DENIED.

In the Matter of the Seizure

on July 16, 1960 of a quantity

of alcohollc beverages, furniture,
fixtures, and equipment, and $4.50
in cash at premises 136 Sheridan
Avenue, in the Borough of Seaside
Meights, County of Ocean and State
of New Jersey ;

9 ® o > L] @ e ® @ * ® [ L] L] o @ o L] ® L]

Case No. 10,353
On Hearing
CONCLUSIONS and ORDER

®® ea se €0 ce ©9 ve se

Lenore Kaigler, Pro Se.
I. Edward Amada, Esq., appearing for the Division of Alcoholic
Beverage Control.

BY THE DIRECTOR:
The Hearer has filed the following Report herein: .

"This matter came on for hearing pursuant to R.S. 33:1-66 to
determine whether a quantity of alcoholic beverages, $4.50 in cash,and
various items of furniture, fixtures, and equipment, as described in a
schedule attached hereto, seized on July 16, 1960 at a restaurant
operated by Curllie Kaigler located at 136 qheridan Avenu Seaside
Heights, New Jersey, constitute unlawful property and shouid be for-
feited.

: "l,enore Kaigler, wife of Curllie Kaigler, appeared at such
hearing, for the purpose of recovering all or part of the furnishings
seized, or else to be permitted to deposit their value in cash upon
establishing that her husband was not in fact a persistent violator
but rather forced by necessity to violate the Alcoholic Beverage Law.

: "The facts, not in dispute, are that on July 16, 1960 an ABC
agent entered Kaiglerfs restaurant, and there observed a number of men
and women drinking alcoholic beverages and dining, and the agent pur-
chased various drinks of alcoholic beverages from Kaigler, for which
he paid with money identified by serial number. Other ABC agents
entered by prearrangement, and identified themselves to Kaigler, who
verbally admitted that he was engaged in the sale of alcoholic bever-

- ages without a license.

"The agents selzed five bottles of various brands of alcoholic
beverages, $4.50 in cash, includlng the marked money, and the flxtures,
furnishings, and equlpment in the premises.

"Curllie Kaigler did not hold any license authorizing his sale
of alcoholic beverages and the premises were not licensed for that pur-
pose. The records of the Division disclose that on October 16, 1953
Curllie Kaigler was convicted in the criminal court of Ocean County
for selling alcoholic beverages without a license at the same premises,
and was again convicted on September 25, 1959 for a similar offense at
the same premises.

"The seized alecoholic beverages are illicit because they were
intended for ssle without a license. R.S. 33:1-~ l(i) Such illicit
~ alcoholic beverages, the $4.5C in cash seized in the premises, and
all other personal property, seized in the premises in which such
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illicit alcoholic beverages were seided constitute unlawful property
and agz subject to forfeiture. R.S.: 33 1- l(y), R.S. 33:1«2, R.S.
33:1 -

"Mrs, Kalgler stated that she seeks to clarify the ownership
of the property; that the building was built by her father, now de-
ceased and is owned by her mother; that the building originally was a
small hotel, with some of the seized equipment there for many years,
and was originally patronized by persons employed in the area as
domestics, but such employment in the area diminished greatly after
World War II, that her father attempted to obtain a liquor license
for the premises, but was unsuccessful, and Mrs. Kaigler was likewlse

- unsuccessful when she made a similar attempt that in order to sustain
other patronage at the premises they were compelled to supply alcoholic
beverages; that after the September 1959 raid on the premises, they
planned for the 1960 summer season merely to use the place principal-

ly for pleasure and serve food and rent rooms, but her husband was not .

working, so that they decided, professedly on legal advice, to serve
food with whiskey, the charge to be for the food, and not for the
whiskey.

"The éale of food and alcoholic besverages in combination with-

out a separate charge for the alcoholic beverages, is defined as a sale

of alcoholic beverages under the provisions of R.S. 33:1-1(w).

‘NThe provision for the reclamation of property seized under the

Alcoholic Beverage Law as alleged unlawful property (R.S. 33:1-66) up-=
“on deposit of its appraised retsil value in cash specifies that such-
deposit must be made within 30 days of the seizure, otherwise the
Director may proceed to dispose of such property after a statutory
hearing held in accordance with R.S. 33:1-66. Hence, it is not manda-
tory that Lenore Kaiglert!s present offer made more than 30 days after
the selzure, to deposit such retail value, must be accepted. . In view
of the past record of the establishment, I am of the opinion that any
discretionary authority you may have to accept a deposit after the
expiration of the 30 day statutory period should not be exercised in
favor of theée claimant. I therefore recommend that the application

of Lenore Kaigler for return of the seized property, either with, or
without, the cash deposit of its appralsed retail value, should be de-
nied, and that an Order be entered in due course directing the for-
feiture of all of the seized property."

’ No excepntions were taken to the Hearer's Report within the
time limited by Rule 4 of State Regulation No. 28.

After carefully considering the facts and circumstances here-
in, I concur in the recommended conclusions in the Hearer's Report and
I adopt them as my conclusions hereiln.

 Accordingly, it is on this 18th day of November, 1960,

DETERMINED and ORDERED that the seized property, including
the $4.50 in cash, more fully described in Schedule "A" attached here-
to, constitutes unlawful property, and the same be and hereby are for-
feited in accordance with the provisions of R.S. 33:1-66 and shall be
retained for the use of hOSpltals and state, county and municipal in-
stitutions, or destroyed in whole or in part, at the direction of the
ﬂ?rector of the Division of Alcoholic Beverags Control.

WILLIAM HOWE DAVIS
DIRECTOR

SCHEDULED MAW

5 ~ bottles of various brands of alcohollc Dbeverages
1 - television set

| : (ucheduLo tran continu@d onnext
l) & F )

N
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- " SCHEDULE "A" (CONTINUED)

5 '~ .wooden tables
19 - metal chairs
1 - metal table
1 - music box and currency therein
1 - refrigerator

$4.50 in cash

8. DISCIPLINARY PROCEEDINGS - ALCOHOLIC BEVERAGES NOT TRULY'LABELED -
LICENSE SUSPENDED FOR 10 DAYS, LESS 5 FOR PLEA.

In the Matter of Disciplinary )
Proceedings against

Andrew Hamas CONCLUSIONS
139 Wallington Avenue
Wallington, New Jersey and
Holder of Plenary Retail Consumption . ORDER
License C-16, issued by the Borough -
Council of the Borough of Wallington

Defendant-licensee, Pro se
William F. Wood, Esq., Appearing for D1v131on of Alcoholic Reverage
Control:

BY THE DIRECTOR;

Defendant pleaded guiltyto a charge allevlng that he possessed
on his llcensed premises an alcoholic beverage in a bottle which bore a
label which did not truly describe 1ts contents, in violation of Rule
27 of State Regulation No. 20.

On October 18, 1960, an ABC égent tested defendant's open
bottles of alcoholic bevaragas and selzed a quart bottle labeled "Four
Roses Blended Whiskey, 86 Proof'", the contents of which appeared to be
low in proof and off in color. 'Subseguent snelysis by the Division's
chemist disclosed that the contents of the seized bottle varied sub-
stantially in proof and solids from the contents of a genuine sample
of the labeled brand. -

Defendant has no prior record. Defendant alleges that he
did not tamper with the contents of the selzed bottle, and states
that he has no knowledge that anyone tampered with the contents of
the bottle. I shall suspend defendant!s license for ten days, the
minimum suspension imposed in cases involving one bottle. Re DeFrance,
Bulletin 1354, Item 5. Five days will be remitted for the plea, leav—
ing a net suspension of five days.

Accordingly, it is, on this 23rd day of November 1960,

ORDERED that plenary retail consumption license C-16, issued
by the Borough Council of the Borough of Wallington to Andrew Hamas,
- for premises 139 Vallington Avenue, Wallington, be and the same is
hereby suspended for five (5):days, comm2ncing at 3 a.m. Monday, De-
‘cember 5, 1960, and terminating at 3 a.m. Saturday, December 10, 1960.

WILLIAM HOWE DAVIS
DIRECTOR
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9. DI‘?CIPLINARY PROCI‘FDINGS .
15 DAYS, LESS 5 FOR PLEA.‘ g

Tl _MI‘NOR - LICEN@E SUSPFNDED FOR
In the Matter of D:
: Proceedings agains

Grace E. vilkes "~ CONCLUSIONS

{

t/a "Lindy's Restaursa t"'~~ﬂ L L e
Route No. 28, Northside bet . AND S e
Clinton &- LebanonA » LT : v

Clinton Township "~ ORDER

PO- Annandale, New Jersey,

Holder of- Plenarv Retafv
,Llcense C 5, issued by'

BY THE DIRECTOR‘

: Defendant pleadﬁ‘:
alcoholic. beverages:
of Rule 1 of State,Rh

agents obtained signedvand = stateme ,ffrom Bruee —— 19 years
. of age, and. from:two: o ' ng, re with:him on’ the evening
- of October 7, 1960, Tt lose that at 8 45 p m. on
the date aforenentioned; Bru: '
of f- oremi es consumption frou

,.' ftI ehall suspend ,
“the: minimum penalty for sale
nor. Re Renda, Bulletin

o Defendant has“

of alcoholic beverdges
1350, Item 4 Flve da‘

'_ACCO.I'dingly,' it , L

"ORDERED that Pler
by the Township. Committee b
"Lindy's.- Restsurant", for. p
Clinton & Lebanon, Clinton
commencing at 2:00 a.m., Tu
at 2:00 a. m., Frlday, Decemhwﬂ

AAinton Township to Crace E. Uilkes,t/a
ses. on Route No. 28, Northside between
r a period: of ten (10), days,.
', November 29, 1960 and terminating‘
D, 1960. ,

““**“‘v‘“{,ij EonSE “* .
William Howe Davis
Director
waorary

W Jersey St



