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Bill of Complaint.

BILL OF COMPLAINT.
Filed August 8, 1924.

In Chancery of New Jersey

To his Honor Edwin Robert Walker, Chancellor
of the State of New dJersey.

The complainant, Blum Building Company, a
corporation of the State of New Jersey, having
its principal office in the Town of Irvington, says
that:

1. On March 10th, 1924, complainant entered

into an agreement in writing with the defendants
Charles H. Ingersoll and Eleanor B. Ingersoll his
wife, whereby the latter agreed to sell and con-
vey to complainant, and complainant agreed to
purchase premises in the Village of South Or-
ange, County of Essex and State of New Jersey.
A copy of said agreement and a description of
the premises by metes and bounds is set forth

m the schedule annexed hereto, marked “ Sched-
ule A.”

On April 30th, 1924, said agreement was
supplemented by another agreement in writing,

a rue copy of which is annexed hereto marked
Schedule B.”

Under the terms of the first mentioned
greement it was provided that in the event of
ai ure of the complainant to obtain a permit
s *tP60 a. f°ur"8tory apartment house upon the
voirli Pref 18Rs’ the said agreement should become

$10007M0 ° -j° e?ect’ and that deposit of
shonl/n Pald by comPlainant to defendants
mand ,, 6 ComPlainant made due de-

' P°n defendants for the repayment of
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Bill of Complaint.

the same, and the defendants refused to comply
with such request.

4. Under the terms of said agreement it was
provided that it was to become effective and
binding upon complainant, upon the obtaining
by him of a permit for the erection of an apart-
ment house upon said premises, and that in the
event of his failure to obtain the same by May
1st, 1924, the agreement was to be null and void
upon the defendants returning to complainant
the above deposit. No such permit was ever
obtained and the complainant demanded the
return of said deposit and Was refused the sane.

5. At no time did complainant elect to make
the contract effective without a condition as to
the issuance of said permit.

6. Complainant has complied with all the
terms and conditions of said agreement binding
upon him, and became entitled to the return of
aforesaid deposit. Under the terms of the agree-
ment set forth in ‘“Schedule B” it was agreed by
the parties that the original agreement was to
be extended to June 1st, 1924, and that if, by
that time, the Court of Errors and Appeals of
New dJersey had not rendered its decision affirm
ing the decision of the Supreme Court in respect
to Zoning ordinances referred to in said contract,
the contract between complainant and defendants
should be void, and complainant entitled to the
return of its deposit. Within the aforesaid time
said decision was not rendered and complainan.
became entitled to the return of its deposit m
accordance with the terms of said last mentioned
provision.

7. Complainant has at all times been ready,
willing and able to perform and undertake the



Bill of Complaint.

agreement provided the terms and conditions
upon which he agreed to accept a conveyance
were carried out and fulfilled.

8. The said defendants have at no time been
ready, willing and able to convey the premises
in accordance with the terms and conditions of
said contract, and at no time has complainant
been able to obtain a permit to erect a four-
story apartment house in accordance with said
agreement.

9. Complainant further charges that the said
defendants Charles H. Ingersoll and Eleanor B.
Ingersoll have placed the premises above de-
scribed on the real estate market for sale and

are about to sell the same to some other person
or persons.

0. Complainant is informed and believes

that defendants are about to depart from the
®tate of New Jersey, and that if they do, a judg-
ment recovered by complainant against defend-
ants m the Law Courts for the breach of said
agreement cannot be satisfied.

, M ®IP"aMmant is without adequate remedy in
the Courts of Law, and therefore prays:

Ueanor B- Ingersoll, the defendants in this suit,
oath snT6r f 118 blU °f eomPlaint, but without

defend!»” . decree may be made directing the

Paid on I8 t0 ? P/' the said sum of $1,000.00
IrL 1l T °f the purchase P™e «1 «aid
be imnre Interest’ and that the entire sum

ises above8" ** % upon the lands and Prem°
described, arﬁ:l r|]n tﬁe event that the

00
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Bill of Complaint— Schedule A.

defendants do not pay the same to complainant,
that the property be sold to raise and satisfy the
amount thereof.

3. That, in the meantime, the defendants be
enjoined and restrained from disposing of or
encumbering in any way the said lands and
premises.

4. That a writ of subpoena may issue, com-
manding the said defendants, Charles H. Inger-
soll and Eleanor B. Ingersoll, his wife, to an-
swer this bill of complaint, and to abide by such
decree as this Court may make in the premises.

5. And that complainant may have such
further or other relief in the premises as the

nature of the case may require, and as shall be
agreeable to equity and good conscience.

And complainant will ever pray, &c.

MILTON M. UNGER,
Solicitor for and of
Counsel with Complainant.

SCHEDULE A.

Memorandum of Agreement this 10th day of
March, between Charles H. Ingersoll of the City
of Newark, County of Essex and State of New
Jersey, and Blum Building Company, a corpora-
tion of New dJersey, having its principal office
in the City of Newark, witnesseth

W hereas, Charles H. Ingersoll, hereinafter
called the party of the first part, is the owner
in fee simple of premises in the village of South
Orange, hereinafter described, which he is will-
ing to sell for twenty-five thousand dollars, upon
the terms hereinafter stated; and
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Whereas, the Blum Building Company afore-
said, hereinafter called the party of the second
part, desires to purchase said premises, and is
ready and willing to pay twenty-five thousand
dollars for the same, upon the terms hereinafter
stated, provided it can obtain a permit from the
proper local authority of the Village of South
Orange for the erection thereon of a four-story
apartment house upon plans and specifications
submitted by it, which shall in all respects con-
form to the New Jersey State Tenement House
Act, and other state laws and to the building
code and local ordinances of the village of South
Orange in all matters relating to construction
and in all matters whatever, with the possible
exception of the zoning ordinance; and

Whereas, the party of the first part is willing
to enter into a contract for the sale of said prem-
ises and give the party of the second part until
the first day of May, 1924, to submit its plans to
the proper authorities of the Village of South
Orange and obtain said permit; and

~ HEREAs, the party of the second part is will-
mg to enter into such a conditional agreement
with the understanding that time is of the es-
sence of this contract, and that in the event of
its failure to obtain such permit on or before the

rst day of May, next, or in the event of its de-
Clmng mRke this agreement effective without
aRy permission whatever as to building permit
on or before the first day of May, next, and that

e same become on that day absolutely void and

no effect upon the party of the first part re-
nrmng to the party of the second part the con-
sideration money hereinafter mentioned,

‘HD’]T rrHI;REFORE>in consideration of the prem-
’ Re Said parties hereby agree__
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ARTICLES OF AGREEMENT

made the tenth day of March in the year of our
Lord One Thousand Nine Hundred and Twenty-
four, between Charles H. Ingersoll, and Eleanor
B. Ingersoll, his wife, of the Town of Montclair,
in the County of Essex and State of New Jersey,
10 party of the first part; And Blum Building Com-
pany, with its principal office in the Town of
Irvington, in the County of Essex and State of
New Jersey party of the second part: Wit-
nesseth, That the said party of the first part,
for and in consideration of the sum of Twenty-
five Thousand ($25,000) Dollars, to be paid and
satisfied as hereinafter mentioned, and also in
consideration of the covenants and agreements
hereinafter mentioned, made and entered into by
20 the said party of the second part, doth agree to
and with the said party of the second part, that
they the said party of the first part will well and
sufficiently convey to the said party of the
second part its assigns, by deed of Warranty
free of all encumbrances except as hereinafter
stated, on or before the 1st day of May, next
ensuing the date hereof, All those lots, tracts,
or parcels of land and premises, hereinafter
particularly described situate, lying and being m
the Village of South Orange in the County of
Essex, State of New dJersey, at the Southeast
corner of Irvington Avenue and Prospect Street,
more particularly described as follows:
Beginning at a point formed by the intersec-
tion of the southwesterly line of Irvington Ave-
nue with the southeasterly line of Prospect
Street; and running thence (1) along said south-
westerly line of Irvington avenue south twenty-
five degrees forty-five minutes east one hundred
40 and eighty-two feet and forty-five hundredths o
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a foot to land now or formerly of E. A. 0 'Malley;
thence (2) south fifty-nine degrees twenty-one
minutes west one hundred and fifty feet and
three hundredths of a foot to the southerly corner
of land herein conveyed; thence (3) north thirty-
seven degrees forty-two and one-half minutes
west one hundred and sixteen feet and five hun-
dredths of a foot to the aforesaid southeasterly
line of Prospect street and thence (4) along said
line north thirty-nine degrees one minute east
one hundred and ninety-one feet and eighty-one
hundredths of a foot to the point or place of
Beginning.

Beginning at a point on the southwesterly side
of Irvington Avenue one hundred and eighty-
two feet and forty-five hundredths of a foot
(182.45) southeasterly from the southerly corner
of Irvington Avenue and Prospect Street; thence
( ) along said side of Irvington Avenue south
twenty-five degrees forty-five minutes east twen-
y-eight feet and fifteen hundredths of a foot;

ence (2) south fifty-nine degrees twenty-one
minutes west two hundred and three feet and
twelve hundredths of a foot; thence (3) north
tmrty-seven degrees twenty-eight minutes west
w A eet and seventy-eight hundredths of a
ithrd thencf (4) nOrth thirty-nine degrees thirty.
HIM? »~ lautes east fifty-nine feet and ninety-five

nine °f &f°°t; and thence north m y~
T* g &8 twenty"one minutes east one hun-

foot tTl ~  feet and three hunfiredths of a
0 e point or place of Beginning.

on Sabjeci to a first mortgage lien now
sum of $525000eS 1 r eillaiter meiltioned in the
also to > aDd conveye<d expressly subject
Prospect f°r the imP>'ovcment of

ee which has been recently assessed
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or will shortly be assessed upon said premises
for said Prospect Street improvement.

And the said party of the second part, for its
self successors and assigns, doth covenant,
promise and agree to and with the said party of
the first part, his heirs, executors, administrators
and assigns, that it, the said party .of the second
part, will pay and satisfy or cause to be paid and
satisfied, unto the said party of the first part,
the said sum of Twenty-five Thousand dollars
($25,000) as and for the purchase money of the
foregoing described, land and premises, in the
following manner, that is to say:

On execution of this agreement for
which this is also a receipt, One
Thousand Dollars....cccooeeeeveiiiiiieiieiiieenenen, $1,000.00

On delivery of deed, cash, Five thou-
sand dollars....ccccoeevviiiiieniiiennnnns. 5,000.00

By assuming the mortgage at present a

lien on the premises, and paying the

same according to the terms thereof,

Five thousand Two hundred fifty dol-

lars, still to run about eight months

from the date hereof.......cccccoounnnnnn..n. 5,250.00

On Bond and purchase money mortgage, same
containing usual interest, tax, assessment, insur-
ance and installment default clauses, and an
agreement not to claim credit on the interest pay-
able on bond and mortgage, by reason of any
tax assessed, or to be assessed against the prem-
ises, with interest at 6% payable...... fer AC

to contain the proviso, however, that the party
of the second part may pay the whole of te
principal secured by said mortgage at any tine
before the expiration of one year.
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It is hereby agreed between the parties that
this agreement shall become effective and binding
forthwith upon the party of the second part
obtaining a permit for the erection of an apart-
ment house upon said premises as aforesaid,
and that the party of the second part shall have
a reasonable time thereafter not to exceed thirty
days, for the examination of title and that at the
end of thirty days or within such time as may be
agreed, the title to said premises shall be closed
at the office of the party of the first part at #1
Clinton Street, Newark, New dJersey, between the
hours of ten o’clock in the forenoon and three
o’clock in the afternoon of said 30th day after
said permit is issued or upon such day as shall
be agreed upon by mutual consent.

And it is further agreed that in the event of
the party of the second part failing to obtain
saild permit to erect said apartment house on
said premises on or before the first day of May,
that this agreement shall forthwith be null and
void upon the party of the first part returning
to the party of the second part the One thousand
dollar deposit above stated, except, that the party
ot the second part may, if it so elect, make this
contract effective without any condition as to
he issuance of said permit and take title to said
premises on the terms as provided herein upon
me terms above stated.

It 1s further agreed between the parties hereto

f In the event of the party of the second part

mg to file plans and specifications in compli-

ce with the state laws and local ordinances a”
fin?*6 $ated WIlthin 21 days after the handing

h ot a decision of the Court of Errors and

In r°ktion to zoning ordinances, and
h is popularly known as an appeal from Su-
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preme Court decisions in Nutley, Paterson and
other places, and which is popularly expected to
settle the law in relation to the legality of local
zoning ordinances that the party of the first part
shall be at liberty to file such plans and specifica-
tions for an apartment house, to be erected upon
said premises, and that upon the issuance of such
permit to him that this contract shall be immedi-
ately effective and binding upon the parties
hereto, upon the terms herein stated. Thereupon
this agreement shall become binding upon the
party of the second part to the same effect asif
a permit had been issued, the express condition
in respect to Zoning Ordinances restriction to ke
deemed to have been waived by the said party
of the second part. The party of the first
part expressly agrees to inform Harry Kaplan,
Attorney for the party of the second part of the
rendering of the decision by the aforesaid Court,
at the time of the handing down of such decision,
the time above limited not to commence until suwch
notice in writing has been served upon the sad
attorney.

And the said party of the first part hereby
agrees to pay to the licensed, authorized agents
George McCormack and Paul Nagel, a cormmis-
sion of 5% on the purchase price aforesaid, said
commission to be paid them only upon delivery
of deed to the party of the second part in con
summation of this agreement.

And it is further agreed, by the parties to the
presents, that the said party of the second part,
its heirs and assigns, may enter into and upon
the said land and premises on the day of passing
title next ensuing the date hereof, and from
thence take the rents, issues and profits to its and
their use.
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And it is fu rt her agreed, by the parties hereto,
that the said deed shall be delivered and received
at office of the party of the first part, #1 Clinton
Street, Newark, N. J. between the hours of ten
in the forenoon and three o’clock in the afternoon
on the said 1st day of May next ensuing the date
hereof.

Taxes, and interest on mortgage, if any, shall
be adjusted, apportioned and allowed as of the
day of delivery of said deed.

It is expressly understood and agreed that the
title to the land and premises hereby agreed to
be conveyed is not derived from any proceedings
or any Act for the Sale of Land for non-payment
of the municipal taxes or assessments, or by
adverse possession.

If at any time before the delivery of the deed
the premises or any part thereof shall be or
shall have been affected by any assessment or
assessments which are or may become payable in
annual installments of which the first installment
is then due or has been paid, then for the pur-
poses of this contract all the unpaid installments
°l any such assessment, including those which

become due and Payable after the delivery
° e deed>shall be deemed to be due and pay-

able and to be liens upon the premises affected
ere y and shall be paid and discharged by the

se er thereof, upon the delivery of the deed, ex-
cept as above stated.
Ik witkess whereof, the said parties have

[nter(dlangeably set their hands and
s he day and year first above mentioned.

CHARLES H. INGERSOLL (. s.)
ELEANOR B. INGERSOLL (L. s.)

20
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BLUM BUILDING COMPANY.

Per Israel Bl um,
President.

Signed, Sealed and Delivered
in the presence of

George McCormack.

Witnessed.
Harry Kaplan as to C. H. & I. B. & M. B

Attested by

Morris Bl um,
Secretary.

Deceived in Register’s Office, Essex County,
Newark, N. J. March 26th, 12:54 P. M., 194
Book Y 69, pages 356-358.

SCHEDULE B.

Agreement made this 30th day of April, 1924,
between Charles Ingersoll and Eleanor B. Inger-
soll, his wife of the Town of Montclair, County
of Essex and State of New Jersey, of the first
part and Blum Building Company, a corporation,
with its principal office in the City of Newar ,
County of Essex and State of New Jersey of the
second part, witnesseth that:

W hereas the parties hereto have on March 10>
1924, entered into a contract of sale and purchase
of premises on the Southeast corner of Irvington
Avenue and Prospect Street, in the village an
Township of South Orange, said contract being
duly filed in the Register’s Office of Essex Couny
in Book Y 69 of deeds for said county on pages
357-8.
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And whereas among other things it is pro-
vided that the contract shall be null and void by
May 1, 1924 in the event that the party of the
second part herein shall be unable to procure a
permit for the erection of an apartment house,
or at its election, may take the premises subject
to Zoning Ordinances.

And whereas 1t 1s the desire of both parties

hereto to have the contract remain effective until
June 1, 1924,

Now therefore, both the parties hereto do
mutually agree and consent, in modification of
the original contract and not in repudiation
thereof, that the time of conditional settlement
be extended to June 1, 1924; that if the Court of
Errors and Appeals has not rendered its de-
cision by said time affirming the decision of the
Supreme Court in respect to Zoning Ordinances,
then the original contract hereinabove referred
to shall be null and void and the parties of the
first part shall return to the party of the second
part the deposit paid by virtue of and mentioned
in said original contract, to the same effect as

stated in the provisions contained in the original
contract.

In witness whereof the parties hereto have
ereunto set their hands and seals the day and
year first above written.

BLUM BUILDING COMPANY,

Israel Blum,

President.
CHAS. H. INGERSOLL, (1. s.)
ELEANOR B. INGERSOLL (. s.)
Attest:
J- Blum,

Secretary.
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Answer.

Signed, sealed and delivered
in the presence of

Asto C. H. 1. & E. B. 1.
Alexander T. Sweeny.

ANSWER.
Filed September 18, 1924.

Defendants, Charles H. Ingersoll and Eleanor
B. Ingersoll, his wife, residing in the Town of
Montclair, County of Essex and State of New
Jersey, answering say:—

1. Defendants admit Paragraph 1 of the Bl
of Complaint.

2. Defendants admit Paragraph 2 of the Bill
of Complaint.

3. Defendants admit Paragraph 3 of the Bill
of Complaint.

4. Defendants admit Paragraph 4 of the Bill
of Complaint.

5. Defendants deny Paragraph 5.

6. Defendants deny Paragraph 6 excepting the

reference to the provisions in Schedule B relat-
ing to the decision in the Nutley Zoning case;
and allege that the said decision was rendered
before June 1, 1924, to wit, on May 19, 1924.

7. Defendants deny Paragraph 7.
8. Defendants deny Paragraph 8
9. Defendants deny Paragraph 9.
10, Defendants deny Paragraph 10.



Answer.

11. Defendants allege that with the full knowl-
edge and consent of the complainant and under
the terms of Schedules A and B defendants had
prepared plans and specifications in conformity
with the State and Municipal laws and ordinances
and presented them to the Building Inspector of
the South Orange Village and demanded a per-
mit for the apartment house described and shown
m and on said plans and specifications; that the
Building Inspector refused a permit, and that
defendants began in the New dJersey Supreme
Court proceedings in mandamus to compel the
awarding of a permit for the building of said
apartment house by the said Building Inspector
ot South Orange Village; that said proceedings
were begun with the full knowledge and at the
request of and with the consent of the complain-
ant on the 27th of March 1924, and that said
mandamus was argued at the May term of the
~ew dJersey Supreme Court and decision is
expected at the opening of the New Jersev Hh-

formance thereof. per-

an adverse deci-
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Replication.

13. Defendants claim that complainant has
full and adequate remedy at law in said Schedules
A and B, and that this court is without jurisdic-
tion to hear and determine this cause, and that
application will be made on the day appointed
for the hearing hereof to dismiss the Bill of
Complaint for lack of jurisdiction by this Hon-
orable Court in the subject matter hereof, and
that the courts of law have full and complete
jurisdiction herein.

14. Defendants pray to be hence dismissed
with their reasonable costs and charges herein
sustained.

HOWE & DAVIS,
Solicitors for Defendants.

REPLICATION.

Filed September 23, 1924.

The complainant, replying to the Answer, says
that:—

1. It denies the matters and things set forth
in the Answer, and alleges that it is not bound
to await the determination of the New dJersey
Supreme Court in the suit therein referred to.

2. The complainant joins issue on the re-

mainder of said Answer.

MILTON M. UNGER,
Solicitor of Complainant.
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Notice.

NOTICE.
Filed May 12, 1925.

To: Messrs. Howe and Davis,
Solicitors of Defendants.

Please take notice that I will apply to the
Chancellor, at the Chancery Chambers, Pruden-
tial Building, Newark, New Jersey, on Tuesday,

May 5th, 1925, at ten o’clock in the forenoon

or as soon thereafter as counsel can be heard

for an Order permitting the complainant to
amend the Bill of Complaint by adding a prayer

or the specific performance of the agreement re-
ferred to in the Complaint and for such other

an further relief as may be equitable and just,
emanating from said Bill so much thereof as
Prays tor the return of any moneys to complain- 20
ant or any relief incidental thereto.

Yours respectfully,

MILTON M. UNGER,
Solicitor of Complainant.

30

40
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Notice— Order Withdrawing Answer.

NOTICE.
Filed May 12, 1925.

To: Milton M. Unger, Esq.,
Solicitor for Complainant.

Take notice that on Tuesday, May 5, 1925, at
ten o’clock in the forenoon or as soon thereafter
as counsel can he heard, we shall apply to the
Chancellor or to his Honor John H. Backes, one
of the Vice-Chancellors, at Chancery Chambers,
Newark, New Jersey, for an order permitting the
defendants to withdraw their answers filed m the
above stated cause.

HOWE & DAVIS,
Solicitors for Defendants.

Dated: April 29, 1925.

ORDER WITHDRAWING ANSWER
Filed May 5, 1925.

Application having been made to the court for
that purpose by Messrs. Howe & Davis, solicitors
for the complainant, it is on this 5th day of May,
1925, Ordered that said defendants have leave to
withdraw the answer heretofore filed by e
in said cause.

E R. WALKER,
C.

Respectfully advised,

John H. Backes,
V.-C.
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ORDER.
Filed May 7, 1925.

Notice having been given by the complainant
to the defendants of an application before the
Chancellor, at the Chancery Chambers, Pruden-
tial Building Newark, New Jersey, on Tuesday,
May 5th, 1925, at ten o’clock in the forenoon, or
as soon thereafter as counsel could be heard, for
an order permitting the complainant to amend
the complaint; and said motion coming on to be
heard in the presence of Milton M. Unger, So-
licitor of the Complainant, and Messrs. Howe &
Davis, Solicitors of the Defendants, and the
Court being of the opinion that complainant is
entitled to relief,

It is on this 7th day of May, 1925, ordered,
that the complainant have leave to file a supple-
mental bill of complaint; and

It is further ordered, that a copy thereof be
served upon the solicitors of the defendants
wi hm ten days from the date hereof.

E. R. WALKER,
C.

Respectfully advised,

John H. Backes,
V.-C.

10

20
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Supplemental Bill of Complaint.

SUPPLEMENTAL BILL OF COMPLAINT.
Filed May 12, 1925.

The complainant, Blum Building Company, a
corporation of the State of New Jersey, respect-
fully shows,

1. That on or about August 8, 1924, complain-
ant filed its original bill in this Court against
Charles H. Ingersoll and Eleanor B. Ingersoll,
his wife, praying that a decree be made directing
the defendants to repay to complainant the sum
of $1,000 paid on account of the purchase price
on property in said bill of complaint particularly
described, and that the said sum be impressed
as a lien upon the lands and that complainant
might have further or other relief.

2. Said defendants being duly served with
process answered complainant’s bill and alleged
that the defendants with full knowledge and
consent of the complainant, and under the terms
of the said agreement in the complaint referred
to, had prepared plans and specifications in con-
formity with the State and Municipal laws and
ordinances and presented them to the Building
Inspector of the South Orange Village and de-
manded a permit for the apartment house de-
scribed and shown in and on said plans and speci-
fications ; that the Building Inspector refused a
permit, and that defendants began in the New
Jersey Supreme Court proceedings in mandamus
to compel the awarding of a permit for the bud -
ing of said apartment house by the said Building
Inspector of South Orange Village; that sa
proceedings were begun with the full knowle ge
and at the request of and with the consent of t
complainant on the day of March, 1924, an
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that said mandamus was argued at the May term
of the New Jersey Supreme Court and decision
was expected at the opening of the New Jersey
Supreme Court on the first Tuesday of October,
1924; and that all of this was done in pursuance
of the terms of the said Schedules A and B and
with the full knowledge by the complainant that
said decision on said mandamus could not be
secured before June 1, 1924, and that the com-
plainant waived the provision in the said original
contract regarding the time for the performance
thereof, and that defendants claim that complain-
ant must wait for and abide by the decision of
the New Jersey Supreme Court in the said man-
damus proceedings so begun by defendants at
the complainant’s request, and are not entitled
to the return of the said $1,000, unless an adverse
decision is rendered in said mandamus suit.

3. Complainant replied to said answer and
the said suit was referred to his Honor, John H.
Backes, one of the Vice-Chancellors, for hearing.

4. By way of supplement to its said bill of
complaint, this complainant by leave of this
Court first obtained, respectfully shows that,

1- Since the date of the filing of the afore-

said answer, the Supreme Court of the State of
3ersey> decided the proceedings referred to

12 answer of the defendants, and did direct
a a writ of mandamus issue to the Building

aspector of the Village of South Orange, to
§ i1 permit for the apartment house afore-
ai >and the order of the said Supreme Court
as since been appealed by the Village of South

Appeal A~ GW Jersey Court of Errors and
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Supplemental Bill of Complaint.

2. Complainant acquiesced in the said pro-
ceedings in the New Jersey Supreme Court, and
the said Supreme Court not having determined
the said writ of mandamus at the time when the
said suit was set down for hearing, to wit, Janu-
ary 14, 1925, the complainant agreed with the
defendants that the hearing of said cause should
he postponed and delayed in order that in case
the said Supreme Court did order the writ of
mandamus aforesaid, to issue, that then and in
that event complainant would accept a convey-
ance of said real estate in accordance with the
terms of said contract.

3. The said Supreme Court having granted
said relief, complainant is now ready, willing and
able to accept a conveyance of said lands and
premises pursuant to the terms of said agree-
ment set forth in the complaint, and complainant
says that inasmuch as the decision of the New
Jersey Supreme Court in said mandamus pro-
ceedings were not adverse to, but were in favor
of the defendants, complainant is not now en
titled to the return of the aforesaid $1,000, but
is instead thereof, entitled to the specific per-
formance of said contract, and complainant
hereby tenders itself as ready, willing and able
to specifically perform the same. Complainant
is entitled to have the said contract specificaly
performed by the defendants, and is withou
adequate remedy in the courts of law and, there

fore, prays,

1. That Charles H. Ingersoll and Eleanor B
Ingersoll, his wife, who are the defendants to
this supplemental bill may answer this suppe
mental bill and each statement therein made.
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Answer to Supplemental Bill of Complaint.

2. That the defendants may be ordered and
directed by the decree of this Honorable Court,
to convey said lands and premises to complain-
ant, upon complainant complying with the terms
of said sale.

3. That complainant may have the same re-
lief against the said defendants as it might have
had if the facts hereinbefore stated by way of
supplement had been stated in complainant’s
original bill of complaint.

4. That complainant may have such other and
further relief as shall be agreeable to equity and
good conscience.

MILTON M. UNGER,
Solicitor for and of Counsel with Complainant.

ANSWER TO
SUPPLEMENTAL BILL OF COMPLAINT.

Filed May 29, 1925.
The defendants, Charles H. Ingersoll and

j'.or B. Ingersoll, his wife, residing in Mont-
crair, Essex County, New Jersey, answering

1- They admit Paragraphs 1, 2 and 3 of said
Supplemental Bill.

% They admit Paragraph 1 ¢ {he supple-
mental matter of said bill.

snnrUTliey deny Paragraphs 2 and 3 of the
Pplemental matter of said bill.

' D?fendants further say that in filing the
replication to defendant’s answer to the original

40
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A.n1SWeT to. Supplemental Bill of Complaint.

bill, the complainant denied the matters and
things set forth in defendant’s answer and al-
leged that it was not bound to await the de-
termination of the New Jersey Supreme Court
in a suit therein referred to and joined issue
with the defendants on the remainder of. their

said answer.

5. Defendants on April 29, 1925, served on
complainant a notice that on May 5, 1925, they
would apply to this Court for an order permit-
ting defendants to withdraw their answers filed
to the original bill in said cause, and a few days
later, to wit, on or about May 1, 1925, complain-
ant served on defendants a notice that on the
said May 5, 1925, complainant would apply to
this Court for an order permitting complainant
to amend its bill of complaint by adding a prayei
for specific performance of the said agreement;
both of which orders were made by this Honor-
able Court.

6. Defendants further say that at no time
excepting in the supplemental bill of complaint
has the complainant ever stated its willingness
to take title, and at no time has it made anything
that would be considered a tender of performance

under said agreement.

7. Defendants have tendered to the complain-
ant the said sum of $1,000. with interest and costs
and such tender has been refused. Defendants
are willing at any time to pay to the complainan
the said $1,000. with interest and any costs that
may be properly chargeable to them.

8. Defendants further say that neither the

said agreement of March 10, 1924, nor the sup
plemental agreement of April 30, 1924, was ac
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Replication.

nowledged 'by the defendant, Eleanor B. Inger-
soll.

9. Defendants deny that complainant was en-
titled to any of the relief prayed for in the
Supplemental Bill.

10. Defendants reserve the right to move at
or before the hearing to dismiss the Supplemental
Bill on the ground that the same sets up no cause

of action entitling complainant to relief in this
Court.

11. These defendants pray to be hence dis-
missed with theii* reasonable costs and charges
sustained.

HOWE & DAVIS,

Solicitors for Defendants.
20

REPLICATION.
Filed June 2, 1925.

The complainant, replying to the answer of
defendants, says that:—

+ It admits the allegations contained in para-

th V f the answer>but alleges that the mat-
s and things therein set forth do not pre-

« I e comPlainant from relying upon the allega-
s contained in its supplemental bill.

sa to paragraph 5, this complainant
thaf ¥ admits the allegations thereof, but avers
* Pn°r to the time when the defendants
answer, corn-
os to accept a

premises. 40
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Rejoinder.

3. Complainant, replying to paragraph 6 of
the answer, says that it denies the same.

4. Complainant, replying to paragraph 7, says
that it admits that a tender was made, but that it
took place after the filing of the supplemental
hill of complaint, and that complainant was at

1° that time under no obligation to accept the same.

5. Complainant denies paragraph 8 of the
answer.

MILTON M. UNGER,
Solicitor for Complainant.

REJOINDER.
2Q Filed December 21, 1925.

The defendants deny every allegation of the
replication except the allegation of fact con-
tained in paragraph 4.

HOWE & DAVIS,
Solicitors of Defendants.

30

40
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George McCormack, direct.

IN CHANCERY OF NEW JERSEY.

December 21, 1925.

Transcript of shorthand notes of testimony
taken in the above-entitled cause before his
Honor, John H. Backes, Vice-Chancellor, at the
Chancery Chambers, in the City of Newark, New
Jersey, in the presence of Milton M. Unger, for
complainant, and Howe & Davis (Thomas A.
Davis and Edward L. Davis) for defendants.

Mr. Unger: 1 offer in evidence the contract of
sale between Charles H. Ingersoll and wife and
the Blum Building Company.

(Paper marked Exhibit C-1.)

Mr. Unger: 1 also offer in evidence supple- oo
mental agreement dated April 30th, 1924.

(Paper marked Exhibit C-2.)

GEORGE McCORMACK, sworn for complain-

ant.

Direct examination by Mr. Unger.

1 call y°ur attention to
r 11. ’ the agreement between the 30
IngereoUs and the Blnm Bnilding Company, and

[ ]
“sou/ a x & T m nature of Mrs- ing-

UPper~lontelair.She A At her home in

m*e fnv°7 *hlS contrax!t was signed did she
w itgr & T ~ 8to7 hether °r. not wa®

shg ggg}g be WﬁIﬁlngdtloms(?ieg%Vi, .at circumstances

40
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George McCormack, direct.

Mr. Davis: I object as attempting to vary
the contents of a written agreement.

The Court: Objection overruled.

A Yes, sir; she did make such a statement.

Q What did she say? A She said the one
reason why she would sign the contract was that
she was to get a part of the money from the sale
of the property. It seemed in the sale of other
property she did not get any money from them

Q Did she say that? A She told me that.

Q And was her husband there? A Yes, sir.

Q What did he say? A Mr. Ingersoll didnt
say anything.

Q Did he say anything on that occasion as to
whether or not she was to get any part of this
money? A Yes, sir; Mr. Ingersoll agreed that
she was to get some money from this sale.

Q When this check was handed to her it was
made out as it is now payable to both Mr. and
Mrs. Ingersoll? A Yes, sir.

Q Did you deliver it? A Yes, sir.

Q To whom? A Mrs. Ingersoll.

Q And did she keep it? A While I was there
she kept it.

Mr. Unger: I offer the check.
(Paper marked Exhibit C. 3.)

Q And then she signed the contract? A Se
signed the contract.

Q Who else was with you? A Mr. Clauer.

Q What did Mr. Clauer go along for? A
Mr. Clauer is the notary public. He came with
me to take—to witness Mrs. Ingersoll’s signa-

ture.
Q Did he do anything more than that? A

40 He talked with Mrs. Ingersoll.
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John H. Clauer, direct.

Q Did he ask her anything about the execu-
tion of the contract? A I couldn’t say. He
talked with her and I was talking with Mr. In-
gersoll.

Q You could not hear him? A 1 could not
say just what passed between them.

JOHN H. CLAUER, sworn for complainant.
Direct examination by Mr. Unger.

Q Did you accompany Mr. McCormack to Mr.
Ingersoll’s home at the time this agreement, C.

bwas signed? A Yes, sir, I did.
Q Hid you see Mrs. Ingersoll sign it? A
Yes, sir, I did. 20
Q Did you take her acknowledgment? A I
did take her acknowledgment verbally.

Q In what form—how did you do 1t? A I
asked her whether she knew what she was sign-
ing whether she knew what it was all about—

and she said she did, and she signed the con-
tract.

Q Did you ask her whether or not she was
willing to sign it? A Yes, sir. 00

Q What did she say? A She said she was
willing.

The Court: I thought you said to me she
id not either sign or acknowledge.

Mr. Unger: No. I said both parties ac-
nowledged the certificate of acknowledg-
ment, but that the certificate of only one was
annexed to the agreement.

The Court: Both signed. 40
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John H. Clauer, direct.

Mr. Unger; Both signed and both ac
knowledged.

Witness : I will explain, because there was
no acknowledgment certificate on that con-
tract, and for that reason I did not fill it
out at the time, and then i1t was overlooked
and it was never done.

Q When you presented this contract, or when
this contract was presented to her and you asked
her what you testified to, was this certificate on
the back of it dated March 10 already on? A
That was on the back and that is why I did not
fill out hers, because there wasn’t another one
on there to fill out.

Q You have never signed any certificate? A
No.

Q And you are willing to put a certificate on
at any time? A Yes, sir.

Q Before this contract was signed by Ms.
Ingersoll was anything said to her about her
signing it—did she say whether or not she would
be willing, and under what circumstances, if any?
A  Yes, sir, the conversation Mr. McCormack
illustrated here. I was present.

Q What was said? A That she would like
to get some money out of the transaction and
that was—she would sign it under those condi-
tions, and Mr. Ingersoll agreed that she would
get her due consideration out of this transaction,
and under those conditions she was willing 0
sign and did sign.

Q And did you deliver this check made out
to both Charles H. Ingersoll and his wife?
Yes, sir. I delivered it back to Mr. Kaplan,

4é believe.
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John H. Clauer, direct.

Q Not the contract, the check. A Oh, I was
there when the check was delivered to Mr. and
Mrs. Ingersoll; yes, sir.

Q Who got the check! A Well, T think it
was handed to Mr. Ingersoll, but Mrs. Ingersoll
was there.

Q Was there any objection of any kind on the
part of Mrs. Ingersoll to signing this contract

after the money arrangement had been dis-
cussed? A No.

Mr. Unger: Now, I tender the notary’s
certificate of acknowledgment so far as it
concerns the wife, which will be as of March
10, 1924.

Mr. Davis: 1 object.

Q What date was it that you were there? A
I cannot recall the date; it is so long ago.

A Is it the date on which the agreement was
ated? A Yes, sir; it was the same evening.

>

The Court: It was the day of the dai
of your acknowledgment—certificate of a
knowledgment ?

Witness Yes, sir.

The Court: It does not appear on th
record that the matter was taken to tl

supreme Court or the Court of Errors. L(
it go on our record.

Mr. Unger: Mandamus proceedings wer
started in March, 1924, by Charles H. Ingei

V  ¢?mPe” the issuance of a permit b
. bmtding inspector of South Orange co\
ring the apartment house contemplated. 0
September 24, 1924, the Supreme Coul
irected the issuance of an alternative wrii

4a
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Israel Blum, direct.

Mr. Davis: A peremptory writ was
granted April 2, 1925, and on October 10,
1925, the Court of Errors granted a com-
mission of affirmance of the Supreme Court.

The Court: Who took the appeal?

Mr. Davis: South Orange. They took it
almost immediately.

ISRAEL BLUM, sworn for complainant.
Direct examination by Mr. Unger.

Q You are one of the officers in the Blum
Building Company? A Yes, sir.

Q And after this suit was started and before
it was reached for hearing the first time, did you
give me any instructions? A Yes, sir.

Q And do you know whether or not after you
gave me instructions about the case you went to
see Judge Davis? A 1 was over on dJudge
Davis’ office in regard to another matter—trans-
action there— (interrupted).

Q When was this? A Well, it was aroun
April.

Q 1925? A 1925.

Q Did you and Judge Davis discuss this
gersoll case at that time? A 1 spoke about ne
case. I asked the judge how long it would ae
before they got through with the Court of Errors
and Appeals; he said it would take about two
months probably, and told me Mr. Ingersol wa
tired of paying money, and I offered that w
should stand the expense of the—the expense o
the Court of Errors and Appeals.

Q And did you tell him whether or not you

40 wanted him to proceed with that appeal a a



Israel Blum, cross.

time? A Yes, sir; I told him we ordered our
lawyer to tell him about it—he should proceed
with the case and we would stand for the cost.

Q Did he say anything to you on that occa-
sion about your getting or not getting the prop-
erty? A He said there is no doubt you will
get the property, of course, it will take time—

all the courts were in favor for granting the
permit.

Q And then did you tell me to communicate

with Judge Davis—write him a letter? A Yes,
Sir.

Q Since the matter got into the courts on the
granting or not granting of the permit, has your
company been willing to take this property? A
Always has been willing to take it. After the
Supreme Court had the decision we were willing
to take the property.

Q All you wanted was protection in your
building permit? A Yes, sir.

Cross examination by Mr. Edward L. Davis.

Q When you came to Judge Davis’ office,
what was it about—why did you come there? A
e came there about a transaction—we bought
some property from a different party—was sit-
mg in the office before the other agreement was
ready and so I asked the judge about that case.

Q You were there for some other reason and

you ook advantage of the opportunity to speak
to him about it? A Yes, sir.

Q And did you tell him that you were willing

Jhe ProPerty at that time without first
getting the permit? A I told him we are will-
8 to take the property.

10

30

40
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Israel Blum, cross.

Q Without getting the permit? A Well, it
wasn’t mentioned anything about getting the
permit.

Q Were you willing to take the property with-
out first getting the permit from the Supreme
Court or the Court of Errors? A At that time
the Supreme Court had had— (interrupted).

The Court: Answer. Did you want the
property without the permit?

Witness: Yes, sir.

Q Did you say so? A I didn’t say. He
didn’t ask me about it.

Q Didn’t you say you were willing to pay
the expenses of the Court of Errors and Ap-
peals? A Yes, sir.

Q Would you have been willing to take the
property without going to the Court of Errors
and Appeals? A Yes, sir.

Q Did you say so? A 1 didn’t say.

Q You didn’t say? A No.

Mr. Unger: I offer three letters: one from
Thomas A. Davis to Milton M. Unger, dated
April 14, 1925; letter from Milton M. Unger
to Howe & Davis, dated April 16, 1925; let-
ter from Howe & Davis to Milton M. Unger,
dated April 17, 1925.

The Court: Let the stenographer incor-
porate them in the record.

“April 14, 1925.

Milton M. Unger, Esq.,
Prudential Building,
Newark, N. J.
My dear Mr. Unger:
I have a letter from Mr. Ingersoll ths
morning in which he states he will pay back
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Israel Blum, cross.

the deposit of your client, Blum Building

Company, of $1,000, which they paid on the

contract for South Orange. Will you please

let me have a statement of your costs, etc.,

and I will submit the same to Mr. Ingersoll.
Yours truly,

Thomas A. Davis.”’ 10

“April 16, 1925.
Howe & Davis, Esqgs.,
282 Main St.,
Orange, N. J.

Gentlemen: Re: Blum vs. Ingersoll.

I have your letter of the 14th inst.

Mr. Blum called her yesterday and told
me that he had practically concluded ar-
rangements whereby he was to defray the
cost of the appeal, if the city took one in
the zoning case, and that he was then to
take the title.

Is there any misunderstanding about this?

Yours very truly,”

“April 17, 1925.
Milton M. Unger, Esq.,
763 Broad Street,
Newark, N. J.

ear Sir: Re: Blum vs. Ingersoll.
our letter of the 16th instant is received
in e a”“ove matter. We submitted to Mr.
ingersoll your client’s offer to pay for the
expenses on the appeal, but he is not will-
?. accePt this proposition. If you will

a vise us as to your costs, etc., we shall se-
cure a check.

30

Yours truly,

Howe & Davis.”

(Letters marked Exhibits C. 4, 5 and 6.)
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Morris Blum, direct.
MORRIS BLUM, sworn for complainant.
Direct examination by Mr. Unger.

Q Were you with the agents when they went
up to have this contract signed by Mrs. Inger-
sollf A No.

Q You were not there. Were you with your
brother when some arrangement was made in
Judge Davis’ office? A Yes, sir.

Q Can you tell us the time? A On April
13th.

Q 19257 A 1925.

Q Will you just tell us what was said between
you and Judge Davis on that occasion? A A
day or two before we were informed from M.
Unger that Mr. Ingersoll would not go ahead
with his appeal in the Oourt of Errors and
Appeals because he didn’t want to spend any
more money. He is willing to give us the land
as 1t is—informed us he i1s willing to take
it if we want to go after the appeal we will
pay—1 told Mr. Davis we are willing to pay—
we will pay the expenses he can meet with to
appeal.

Q And was that said in Judge Davis’ pres-
ence? A Yes, sir.

Q What did he say to that? A He said it
will take a matter of two months there is w
question we will get the property.

Q Was there anything said about your not
taking the property? A No; never mentioned
it.

Q Were you willing to take it? A Yes, s

Q Why had you refused to take it before t a
time? A We were never asked to take it- *

Q You wanted to build an apartment house.

A  Yes, sir.
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Morris Blum, cross.

Q Has this property increased in value? A
Yes, sir.

Q What is your business? A Building.

Q How much is it worth? A 1 judge about
forty to forty-five thousand.

The Court: What was it sold for?
Mr. Unger: Twenty-five thousand.

Q Has there been any change in building
values in South Orange since it has been found
out you can get permits for apartment houses
there? A Oh, yes.

Q Have they gone up or down? A Up.

Q Is this a corner? A Corner.

Q How many feet? A A hundred and
ninety by two hundred.

Q What kind of streets are Prospect street
and Irvington avenue, South Orange? A They

are just about a block away from the center of
the city.

Cross examination by Judge Davis.

Q Before you came to Howe & Davis’ office,
r. Unger told you that he had received word
rom Howe & Davis that Mr. Ingersoll was
ready to convey the property? A No; Mr.
nger told me Mr. Ingersoll was not ready to
8Pen any more money for the appeal.
V For the appeal? A Yes, sir.
wu* y°ur statement was that you were
mg to pay for the appeal and that when the
WaS “ec” ed you would take the property,
1s that the idea? A Yes, sir.
A what you said? A The way 1

tak~f °° +  WaS A would insist that I
1 as it is that we would take it anyway.

«n
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Harry Kaplan, direct.
HARRY KAPLAN, sworn for complainant.
Direct examination by Mr. Unger.

Q Are you a member of the Bar? A I am
sir.

Q And did you represent the Blum Building
Company in any way in connection with this
property? A On the execution of the contract
in the office of Mr. Ingersoll.

Q And did you take his acknowledgment to
the contract? A Took the acknowledgment of
Mr. Ingersoll to the contract and certified to the
acknowledgment immediately.

Q And your certificate appears on the org-
inal agreement? A It does, sir.

Q Did you have any talk with anybody rep-
resenting the Ingersolls after these proceedings
had been commenced in the Court of Chancery?
A  With Mr. Davis, over the telephone.

Q Can you fix the time? A I think it was
immediately subsequent to the Supreme Court
decision and prior to the appealing to the Court
of Errors and Appeals. 1 called up Howe &
Davis. 1 recall the phone number very ds
tinctly. I think it would be Orange 332. An
spoke to Judge Davis over the wire and asked
him whether he would prosecute the appeal m
behalf of the Blum Building Company. He said
he would do that if they paid him.

Q Do you know whether or not you commmi-
cated with me and asked me if I was satisfie
A 1 spoke to you as to whether or not you
would advise the Blum Building Company to
take the title upon the decision of the Supremo
Court and you advised the taking and the

40 were prepared to take.
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Harry Kaplan, cross.

Q Do you whether or not I suggested to
you that Judge Davis would be the best person
to prosecute the appeal in case the city took it?
A You did suggest that, and that Judge Davis
was familiar with the facts in the matter, having
attended to the application for the writ of man-
damus for the issuance of the permit by the
Supreme Court.

Q Do you know whether or not I suggested
to you that Blum should go to Judge Davisl
office and arrange upon the terms of it—or ar-
range terms upon which Judge Davis would rep-
resent the appeal? A It was because of your
suggestion that Judge Davis take charge of the
appeal that I called up Judge Davis.

The Court: What interest had you in the
matter? Who did you represent?

Witness: The Blum Building Company
originally, upon the execution of the original
contract of March 10, 1924.

The Court: How did Mr. Unger become
associated?

Witness: 1 turned the matter over to
him.

The Court: When?

Witness: For the purpose of obtaining
e refund of the $1,000 deposit, but Mr.
Ingersoll refused to repay.

Court: Is that the first connection
Mr. Unger had with it?

Witness. That was the first connection
Mr. Unger had with it.

tVoss examination by Judge Davis.

Q Are you associated with Mr. Unger? A
NX in anywise.

20
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Harry Kaplan, cross.

Q And at the time you say you had this con-
versation with Mr. Davis did you make an offer
then to take the property at that time? A 1
think an offer was made upon the promise of
Judge Davis to prosecute the appeal.

The Court: Won’t you answer the ques-
tion?

Q Was there an offer made at that time to
take the property at that time? A I am trying
to recall exactly what was said. I think an offer
was made to take the property as is.

Q At that time? A At that particular tine.

The Court: You were willing to take the
property, but you thought it better to go to
the Court of Appeals to be sure of the right
to build.

Witness: That was the exact situation—
an apartment house.

The Court: Whether an offer was made
or not to take the property, is that right?

Witness: That i1s correct.

Q Weren’t you making an effort at that time
to arrange to pay the expenses of the appeal
and take the property after the appeal was con-
cluded? A No; the Blums were willing upon
the advice of Mr. Unger and upon their own
Initiative to take the property merely upon the
decision of the Supreme Court.

The Court: Was that stated at the tine
to Judge Davis?
Witness: 1 believe it was stated to Judge

Davis at the time.
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Milton M. Unger, direct.

Q Stated by you, Mr. Kaplan? A 1 believe
it was.

Q At that telephone talk? A During that
telephone conversation.

MILTON M. UNGER, sworn.

Witness: This case was set down for
hearing before Vice-Chancellor Backes on
January 14, 1925, as *1 recall it. A couple
of days prior to that time I telephoned to
Judge Davis and told him that I understood
that the matter was pending in the courts
on the particular application of Ingersoil
to obtain a mandamus—mandamus directed
to the building inspector of South Orange
to issue a permit for this building; although
I did not in my talk with Judge Davis make
a statement as broad as that, because he
understood what I was talking about. He
said, “ Yes,” and I said to him words to
this effect, “ So long as it is pending in
court and we are going to take the property
if it is in our favor, let us call the hearing
off, to which he agreed. 1 came before
your Honor, Vice-Chancellor Backes, here,
and made practically that same statement,
and Vice-Chancellor Backes ordered—
marked it off his list without fixing any other
ay. I then learned from Mr. Kaplan three
or four months later that he had talked
with his client and I learned from Mr. Kap-
an that the Blums had been to Judge Davis,
and I had a talk with you as to what I
mught ought to be done.

The Court: With who?

10
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Milton M. linger, cross.

Witness: I had a talk with Mr. Kaplan
as to what I thought the Blums ought to
do with respect to the appeal, and then
about that time I received Exhibit C. 4 from
Judge Davis in which he offered to return
the $1,000, and I followed that up by an
swering it with my letter of April 16, 195
in which I informed him that Mr. Blum had
called on me and had told me that he had
concluded arrangements whereby he was to
defray the cost of the appeal and that he
was to take title. I received Judge Davis
answering reply on the 17tli of April, 195
which is in evidence. I do not recall that I
ever spoke to Judge Davis after that about
this case.

Cross examination by Mr. Davis.

Q Had you ever, Mr. Unger, at any ting
previous to receiving the letter of April 14th
in which it was stated that Mr. Ingersoll would
be willing to return the $1,000 and costs, etc—
had you ever notified Judge Davis or Mr. Inger-
soll that your client would be willing to take the
property without waiting the result of the court
action? A No, sir. You see, Mr. Kaplan was
talking with the other side more or less.

Q You personally did not? A No, sir.

Q Do you know of your own knowledge of
any such offer being made? A Only such as
Blum had told me and Kaplan has related it.

Q Subsequent to the receipt of that letter
the exchange of these three letters—did you
previous to the receipt of the notice from Howe
& Davis stating that they would apply I°r a
withdrawal of the answer, ever inform Ju’e
Davis that your client was willing to take the
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property without awaiting the action of the
court? A Previous to these three letters?

Q Subsequent to the exchange of these three
letters and prior to the service of the notice of
withdrawal of the answer, did you ever tell
Judge Davis that your client would be willing
to take the property without awaiting the result
of the court action? A No; only as I talked
with him in January, 1925, and as that it may
have appeared inferentially from what I said or
he said at that time.

Q But you never directly told him that? A
1 don’t think I did.

Compla inant Rests.

1HOMAS A. DAVIS, sworn for the defendants.

Witness: I am a member of the law firm
of Howe & Davis of Orange, New dJersey,
and have been the solicitor for Charles H.
ngersoll in this Chancery case. The state-
ments made by Mr. Unger on the stand
re ative to the conversation between him and
me regarding the proposed adjournment of
the hearing from January 14, 1925, to some
u ure day is, I think, substantially correct.

er the Supreme Court had decided that

Mr* Ingerso}l was entitled to a building
permit, that is, to a writ of mandamus for a

t1?1 Perm”t on the South Orange au-
onties to build an apartment house at the
ofr n€jr “rvington avenue and Prospect

eet on this property described in the bill

or MmP£ Int’ 1 talked With either Mr- Unger
Ka,Plan upon the telephone—appar-

jo
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ently it was Mr. Kaplan—and whether he
called me np or I called him np, I am unable
to say, but in the conversation I told him
that the Supreme Court had granted us a
judgment for a writ of mandamus and that
Mr. Ingersoll felt now that either his client
should take the property without having
Mr. Ingersoll go to any additional expense
regarding the appeal which South Orange
had given us notice of, or that we would
return the $1,000. Either at that conversa-
tion or a subsequent one, Mr. Kaplan nade
the suggestion that they would pay the ex
penses of the appeal to the Court of Errors
and Appeals and I told Mr. Kaplan that that
was not satisfactory to Mr. Ingersoll. My
recollection had been that the talk I had
that I have just related, was with Mr. Un
ger, but Mr. Kaplan probably did the talk-
ing and therefore the talks were probably
with Mr. Kaplan. Shortly after that last
talk Mr. Blum came to our office on sone
other matters, and this was in the nonth
of April, 1925, and while there he made a
statement. He says, “1I am glad that you
and Mr. Unger have arrived at a settlement
in the Ingersoll case.” 1 said, “ Mr. Bum
we have arrived at no settlement. The
proposition that was put up to us adbout
your paying the expenses of the appeal is
not satisfactory.” Within a day or two
after that I wrote Mr. Unger, I think it
was—]I wrote Mr. Unger a letter on Apn
14, 1925, stating, “ 1 have a letter from M-
Ingersoll this morning in which he states ho
will pay back the deposit of your dients,
Blum Building Company, of $1,000 whi
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they paid on the contract for South Orange.
Will you please let me 'have a statement of
your costs, etc., and I will submit the same
to Mr. Ingersoll.” That is Exhibit C. 4.
On April 17th I received a letter from Mr.
Unger, dated April 16tb, entitled, “ In the
case of Blum v. Ingersoll,” and he says, “1
have your letter of the 14th instant. Mr.
Blum called here yesterday and told me that
he had practically concluded arrangements
whereby he was to defray the cost of the
appeal, if the city took one in the zoning
case, and that he was then to take the title.
Is there any misunderstanding about this?”
That is Exhibit C. 5. Immediately upon
receipt of the April 16th letter I wrote to
Mr. Unger on April 17th, entitled “ In the
case of Blum wv. Ingersoll,” “ Your letter
of the 16th instant is received in the above
matter. We submitted to Mr. Ingersoll your
client’s offer to pay for the expenses on the
appeal, but he is not willing to accept this
proposition. If you will advise us as to your
costs, etc., we shall secure a check.” That
was the end, and at no time after that was
there any written or verbal offer to do any-
thing, either to take the property or to take
our money. On April 29th we served on Mr.

ugel a notice to withdraw the answer that
we filed for the defendant.

Ihe Court: Notice of motion?

Witness: Notice of motion for an order
permitting (lie defendants to withdraw their
answers filed in this case. It was acknowl-
e ged by Mr. Unger on April 29, 1925, and

b

A r* Unger served on us a
of a motion to permit the complainant

not
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to file a supplemental bill in this case. Both
notices were for May 5, before your Honor,
in this Court. 1 offer in evidence the notice
that was served on us by Mr. Unger.

The Court: And both motions were
granted!

10 Witness: Both motions, I wunderstood,
were granted. I was not here.

(Paper marked Exhibit D. 1))

The Court: Were orders entered accord-
ingly?

Witness: Yes, sir. Neither Mr. Kaplan
nor Mr. Blum at any time made any state-
ment to me that they were willing to take a
conveyance of the Ingersoll property before
the Court of Errors and Appeals had given

20 its decision.

Cross examination by Mr. Unger.

Q When you and I talked about this matter,
judge, In January, 1925, wasn’t there a sort of
tacit understanding between us that that was
what the parties were going to do? A What
is that?

Q Wasn’t it sort of tacitly understood be

30 tween us that when the courts had passed upnm
the granting of this permit, and if it was favor-
able to us, that we were going to go through
with it and so were you? A My understanding
of that talk was that after the Supreme Court
had passed favorably upon it that we would
carry out the contract, and that was why, after
the Supreme Court did pass on it, that I nade
the statement that we should either—your cien
should either now take the property or take the

40 money.
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The Court: You prosecuted the appeal?

Witness: Yes, sir; we defended the ap-
peal of South Orange.

The Court: You prosecuted the appeal?

Witness: No; the appeal—the Supreme
Court decision was favorable to Ingersoll,
and Hiker & Hiker for South Orange took
the appeal to the Court of Errors and Ap-
peals from the Supreme Court and, of
course, we defended tho appeal for Ingersoll,
because in that appeal Ingersoll was a sort
of a defendant. I do not care whether we
prosecuted I don*t want to mince words.

The Court: It was for the purpose of re-
versing?

Witness: They sought to reverse the Su-
preme Court.

Ihe Court: Did you pay them?

Witness: No; we were against them. You
see, Riker & Hiker are counsel for South
Orange.

The Court: You were not?

Witness: No.

The Court: I got the impression you were.
Witness: No; we were for Ingersoll.
The Court: When Blum said they were

f 6ard 1to ) expense money, was that
to Riker & Hiker?

Witness: That was to us.

he Court: You were then counsel repre-
en mg Orange, to take the appeal?

Witness; No; we represented Ingersoll,

SontnSr Ure<® a “avora” e decision against
ouui Orange, represented by Riker & Riker

1S PeremPtory writ of mandamus. South

10
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Orange was bitterly contesting every effort
to build apartment houses in South Orange,
and after we received the favorable decision
of the Supreme Court, South Orange or-
dered Riker & Riker, their counsel to take
an appeal from the Supreme Court decision.

The Court: Not at the solicitation of
Ingersoll ?

Witness: No.

The Court: The offer to pay expenses by
Blum— (interrupted).

Witness: Was to pay our fee for repre-
senting Ingersoll.

The Court: You using it to maintain the
Supreme Court decision?

Witness: Yes, sir, because I bad told M.
Kaplan or Mr. Blum that it didn’t seem fair
for Mr. Ingersoll to go on and continue to
pay these expenses.

Q Was that the only obstacle in the way of
you defending the* appeal for Mr. Ingersoll the
payment of the expense of it? A No, there was
no obstacle. As a matter of fact, we went right
on and defended the case for Ingersoll.

Q You do agree that Mr. Blum was willing to
pay the expense of that? A Yes, sir.

The Court: Did he pay?
Witness: No.

Q You wouldn’t accept it? A Why, 1 sa®
the offer was not satisfactory.

The Court: Did he offer at all to
you the money?

Witness: No, sir.
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The Court: Did they make any offer to
pay the expense money?

Witness: Not since that telephone talk.

The Court: I mean did they ever tender
you the money?

Witness: No, they never did.

Q My letter—or the offer contained in my
letter was refused. Your letter was a state-
ment to Mr. Blum that you understood such an
arrangement had already been made, and I wrote
you back immediately that *that proposition was
refused by Mr. Ingersoll.

Q Now, do you know why it was that Mr.
Ingersoll was ready to give the property upon
the granting of the peremptory writ of man-
damus by the Supreme Court, but was not will-
ing to when that order was affirmed by the Court
of Errors and Appeals? A Why, I suppose
the real reason both that he didn’t want to give
it after that and that you were willing to take
it after that, was the gre$t increase in value.

The Court: Because of the ability to
erect an apartment house?

Witness: An apartment house. In fact,
the moment the Supreme Court had given
its decision favorable to erecting an apart-
ment house, the property went up in value,
mi  we then offered to give the property.

The Court: As all property did in Orange?

Witness: No. South Orange was con-
testing every permit, and even though a de-
cision came down favoring Mr. Ingersoll, if
he next door neighbor asked for a similar
Permit, South Orange would not give it to
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them unless the Supreme Court made them
That has been their attitude right along.

Q You had commenced your proceedings in
the Supreme Court to compel a mandamus on
behalf of Mr. Ingersoll before I had started this
suit, did you not? A Oh, yes; considerable tine
before.

Q So that that was at the instigation of M.
Ingersoll? A Yes, sir.

The Court: Was that suit brought for
the purpose of facilitating the execution of
this real estate contract?

Witness: Yes, sir.

The Court: Was there any tender made
by the complainant?

Mr. Unger: In the hill?

The Court: In the supplemental hil
Never before. No offer at any time to take
the property except by the bill?

Mr. Unger: No.

The Court: And the testimony as already
offered.

Mr. Unger: And there couldn’t be neces
sarily.

The Court: I say there was no offer
made by the complainant to take the prop-
erty and pay the consideration price untl
the filing of the supplemental bill, except
so far as appears by the testimony already
in, if that discloses any.

Mr. Unger: I think that is right.

Mr. Davis: I would like to offer in evi-
dence a letter from Mr. Unger, dated July »
1924, to Howe & Davis.

(Paper marked Exhibit D. 2.)
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Offer of Documentary Evidence.

Mr. Davis: 1 offer in evidence notice
from Mr. Unger to Howe & Davis referred
to in the testimony of Thomas A. Davis, as
having been served on May 1, 1925, for per-
mission to file a supplemental bill.

(Paper marked Exhibit D. 3.)

Mr. Davis: 1 think it might be admitted 10
that on May 26th Mr. Berstecker of Howe
& Davis’ office tendered to you the sum of
$1,085 in cash representing the deposit and
interest and costs and that Mr. Unger re-
fused to accept the tender. That was the

. money that had been paid to the Ingersolls
by the complainant as the first payment on
the signing of the contract.

Mr. Unger: That is admitted.

Mr. Davis: This is the original suit so 20
that all the papers in the original suit down
to the present time are before your Honor.
The supplemental bill did not start any new
suit.
Mr. Unger: No; it is all one suit.

Mr. Davis: We discovered on Friday we
had never put in any rejoinder to Mr. Un-

ger’s replication. It was merely a formal
one.

The Court: Do you have to have a re-
joinder in this Court?

Mr. Davis: I don’t know what you call
1 reply to the replication.

The Court: The replication was affirma-
tive?

Mr. Davis: It was.

AnSer: It is what might be called a
oul m avoidance.

The Court: All right, let it in. 40
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Offer of Documentary Evidence.

Mr. Davis: And the notice which M.
Unger acknowledged back last week when
we made our motion to withdraw, I suppose
should be filed rather than put in as an ex
hibit.

The Court: We do not go further than
the replication so that if there is any matter
to be set up, you must refer hack to your
answer or bill.

Mr. Davis: There is some new matter s&
up in the replication.

The Court: I think you must go back ad
anticipate it by your answer, must you not?
All right.

Defendant Bests .

Mr. Unger: I want to prove that Ms.
Ingersoll got the deposit and it went into
her bank account, the thousand dollars.

Mr. Davis: 1 would be glad to ascertain
who it was credited to and we will agree
on it.

Mr. Davis: 1 offer in evidence my letter
dated June 24, 1924, to Mr. Harry Kaplan

(Paper marked Exhibit C. 8.)

Mr. Unger: Also letter from Howe &
Davis to Milton M. Unger of July 2, 194

(Paper marked Exhibit C. 9.)

Testimony Closed.
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OPINION.
Filed August 4, 1926.

Backes, V.-C.

The bill, as supplemented, is by the vendee
against the vendors to compel them to convey a
parcel of land in South Orange as they had con-
tracted to do.

In the preface to the contract, dated March 10,
1924, it is recited that the complainant was will-
ing to buy if it could obtain a permit from the
Village of South Orange to erect on the land a
four-story apartment house, and that the de-
fendants were willing to enter into a contract of
sale and to give to the complainants until May 1,
1924, to obtain the permit, and that the com-
plainant was willing to enter into such a “ con-
ditional agreement,” with the understanding
that time was of the essence of the contract, and

at in the event that the complainant failed to
obtain a permit, or declined to take the property
without a permit, on or before May 1, the con-
tact should be void upon the return to the com-
plainant of its deposit of $1,000. In the body of

e agreement the defendants bound themselves

1g9A°nVe” ~anC* comPlainant on May 1,

T®

20

4, for the consideration therein stated, the

on ract, however, to be binding upon the com-
amant forthwith upon obtaining the permit by
thin aia”® that title should be closed within
tim ~ ~aVs after obtaining it, or such longer

e as might be agreed upon; and if the com-
114?n failed to obtain the permit before May
jig e agreement should be null and void upon
that V*T? NePos/* was further agreed

Permit * *! complainant failed to apply for the
within twenty-one days after the Court

40
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of Appeals handed down a favorable decision in
the Nutley zoning case (Ignacmnas v. Nutley,
125 Atl. Rep. 121), and which time was not to
run until notice in writing of the decision was
given by defendants to the attorney of the com
plainant, then the defendants could apply for
the permit, and if granted the contract should
be binding on the complainant. Before the tine
expired, on April 30, a further agreement was
entered into which recites that the parties de-
sired the contract to remain effective until June 1
1924, and it was stipulated “ that the time of
conditional settlement be extended to dJune 1
1924; that if the Court of Errors and Appeals
have not rendered its decision by said ting
affirming the decision of the Supreme Court in
respect to zoning ordinances, then the original
contract hereinbefore referred to shall be mil
and void and the parties of the first part shall
return to the party of the second part the deposit
paid by virtue of and mentioned in said original
contract, to the same effect as stated in the pro-
visions contained in the original contract.” The
decision was handed down May 19, 1924, but wes
not regarded as controlling the situation in
South Orange. The complainant did not apply
for a permit nor elect to take without the permit
by June 1st. On August 8tli the complainant
filed its bill setting up the contract and the ex
tension agreement; its failure to obtain the per
mit and its refusal to take the property without
the permit by June 1st, and that the Court °
Appeals had not rendered its decision before tha
time (which was not so), and that it.had ben
ready and willing, but that the defendants ha
not been able to perform, and that it was enti

to the return of its deposit, and prayed for reie
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accordingly and a lien on the property. The de-
fendants answered that with the knowledge and
consent of the complainant they, the defendants,
demanded a permit from South Orange; that
upon refusal, at the request and upon the consent
of the complainant, they, in March, 1924, applied
to the Supreme Court for a mandamus; that it 10
was argued at the May term; that a decision
was expected at the October term; that all was
done in pursuance of the contract of sale and
the extension agreement, and with the knowledge
o the complainant that the decision would not
be secured before June 1st; that the complainant
waived the provisions of the contract for the
performance and that it must wait until the
coming down of the decision, and was not en-
titled to the $1,000 deposit unless an adverse
ecree e rendered in the suit. In reply the com-
P mant denied the waiver and the facts alleged
msis ed that it was not required to wait.

1925 "f sct.down for hearing January 14,
granted * A~ tlme tlle 8uPreme Court had

ﬁs:)] alter” atlve wmandamus @

writ W9a ’ * an<® SUI* f°r a peremptory
Without dav Tf’ th<3 hearinS was adjourned
counsel and nun r reqUest °f colnPlainant>s 30
ants’ coiinlw h'S rePre8yi‘tations to defend-

ing as it is t0 ”"ue hlS ° WU Ilanguage, that “ So

suit), and we r ndmg 111 0OOurt (the mandamus
itis n“I T ara going to take the property if

»Weli defendante’ “ f U the hearinS off’”

1925 a nerem 1 counsel agreed. On March 26,

Rep' 393) ,, r Wnt was ordered (128 Atl.
Portly L “ dfti°n‘\ Oraogo took an appeal,
notified comnl - deiendants’ counsel, Davis,

complainant’s solicitor, Kaplan, that his 40
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clients felt that the complainant should take the
property without their having to go to any addi-
tional expense of the appeal, or that they would
return the deposit. The complainant thereupon
offered to pay the expenses, which was unac
ceptable and declined. Kaplan and the Blums
now say that they were then willing to take the
title, and Kaplan ventured so far as to say that
he told Davis so, but it is more in harmony with
the situation to believe the Blums and ther
counsel, Unger and Davis, that the proposition
to take the title was neither accepted nor de
clined, and also to believe that the complainant’s
inclination was not to take the title pending the
appeal. On April 14th Davis wrote Unger offer-
ing to pay back the $1,000 and the costs, to which
the latter replied, two days later, that his client
(one of the Blums) had informed him that he
had practically arranged whereby he was to de-
fray the expenses of the appeal “ and that he
was then (after the decision) to take the title’
and asked if there was any misunderstanding.
The next day Davis answered that the offer to
defray the expenses was not acceptable to hs
clients and renewed the offer to return the de
posit. There the matter stood until April X
when notice was served by the defendants of a
motion for leave to withdraw their answer, whic

was followed by complainant’s notice of motliD
for leave to amend the bill. Both motions were
granted at the same time; the complainant being
permitted, generally, to file a supplemental 1

In the supplemental bill the complainant com
pletely reverses its position to recover the e
posit, and, after recounting the allegations an
prayers of the original bill, the answer thereq
and the replication, it alleges that it was tng
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as the defendants had set up in their answer to
the original bill that the time for the perform-
ance of the contract had been extended until the
coming down of the decision of the Supreme
Court; that it had acquiesced in the mandamus
suit, and that it had been agreed that the hear-
ing of the cause should be delayed to await the
decision, and that the complainant would take
the title if the court ordered a permit; that the
Supreme Court had since so ordered, that an
appeal had been taken, and that complainant
was ready and willing to perform in accordance
with the terms of the contract, and it prays for
a specific performance of the contract. The
answer admits the state of the original plead-
ings, denies all the allegations (except the fact
of the final judgment in the mandamus suit),
and points out that the complainant, in its
replication to the answer to the original bill, had
denied the waiver of time of performance and
claimed that it was not bound to wait the
judgment of the Supreme Court; that the com-
plainant never, except by the supplemental bill,
expressed its willingness to take title, or ten-
ured performance; that defendants have ten-
ered the deposit with interest and costs, and
tw \1.WaS refused>and concludes with a denial,
at the complainant i1s entitled to the relief
EJ k y the supplemental bill. The prior elec-

al ? complainant to treat the contract as
an encl  not specificallv rO*rlorl

be regarded as correctly pleaded.
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A word as to the practice. Setting up a main-
tainable, new and inconsistent cause of action is
not allowable after issue. The course is to take
a dismissal without prejudice and start anew.
Coddington v. Mott, 14 N. J. Eq. 430. Here the
defendants withdrew their answer; there was o
issue when the amendment was allowed and made.

The complainant having by its original hil
elected to be no longer bound by the contract is
not privileged to again chose to be bound
Having committed itself to a recovery of the de
posit, its right to have the property is forever
gone. The election is irrevocable. Claron u
Thommessen, 2 Adv. Rep. 1509; Heller v. Elliott,
44 N. J. L. 467. The commencement of an ac
tion, where all the facts are known, is conclusive
evidence of an election. Conrow v. Little, 115
N. Y. 387. “A party,” says Bigelow, “ cannot,
either in the course of litigation or in dealings
in pais, occupy inconsistent positions. Upon that
rule election is founded. A man shall not ke
allowed to approbate and reprobate. And where
a man has an election between several inconsis-
tent causes of action he will be confined to that
which he first adopts. The election, if made with
knowledge of the facts, is in itself binding.
cannot be withdrawn without due consent. 1
cannot be withdrawn though it has not been acte *
upon by another by any change of position.
Bigelow on Estoppel 732, 16th Ed. A compre
hensive statement of the effect of an election is
given in 20 Corpus Juris, p. 38, thus: “ An de
tion once made between co-existing remedia
rights which are inconsistent is not only irrevo
cable and cannot be withdrawn without due an
sent even though it has not been acted upon I
another to his detriment, but 1t is also an
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elusive and constitutes an absolute bar to any
action, suit or proceedings based upon a remedial
right inconsistent with that asserted by the elec-
tion or to the maintenance of a defense founded
on such inconsistent rights/” Chancellor Kent
in Sanger v. Wood, 3 John. Ch. 416, put it in this
way: “Any decisive act of the party, with
knowledge of his rights, and of the fact, deter-
mines his election in the case of conflicting and
inconsistent remedies/” In Connihan v. Thomp-
son, 111 Mass. 270, it is said that “ The defense
of waiver, by election arises when the remedies
are inconsistent; as where one action is founded
on an affirmance, and the other upon the dis-
affirmance of a voidable contract, or sale of
property. In such cases any decisive act of
affirmance or disaffirmance, if done with the
knowledge of the fact, determines the legal rights
of the parties once for all. The institution of a
suit 1s such a decisive act; and if its maintenance
necessarily involves an election to affirm or dis-
affirm a voidable contract or sale, or to rescind
°ne, it is generally held to be a conclusive waiver
ot inconsistent rights, and thus to defeat any
action subsequently brought thereon. In Thomp-
&V \ ?0Ward 31 Mich* 312’ this language is
ase * A man may not take two contradictory
osi 1ons, and where he has a right to chose one

T° modes of redress, and the two are so in-
, SiSen” “at the assertion of one involves the
1iW 1°n °f lePUtiation of the other, his de-

ate and settled choice of one, with knowledge
auth” 118 knowledge of such facts as would
therpnff6 1 resort to each, will preclude him

In Pori er rOln back and electing again.”
Clark, 46 N. Y. SS~th/prin-
stated m this manner: “ Where there
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exists an election between inconsistent remedies
the party is confined to the remedy which he first
prefers and adopts. The remedies are not con-
current, and the choice between them being once
made, the right to follow the other is forever
gone.” It is not helpful to multiply these data-
tions, but for outstanding cases expressing the
doctrine see Livingston v. Kane, 3 Johns. (h
224; Kennedy v. Thorp, 51 N. Y. 174; Acer u
Hotchkiss, 97 N. Y. 395; Terry v. Munger, 121
N. Y. 161; Miller v. Parkhurst, 126 N. Y. &
Washburn v. Insurance Co., 114 Mass. 175; Net-
calf v. Williams, 144 Mass. 452; Elevator Co. u
U. P. Ry. Co., 97 Iowa 719; Thompson v. Howard,
supra,; Farwell v. Myers, 59 Mich. 179. A ool-
lection of many of the cases is to be found in
the note to Crossman v. Universal Rubber (Go,
13 L. R. A. 91. The principle is so fundamental
and universal of application that our Court of
Appeals in the Claron case simply applied it
without discussion.

It is the contention of the complainant that the
subsequent conduct of the defendants, and the
dealings of the parties, released it of its election,
or, if not released, that the defendants ae
estopped from setting up the election. An dec
tion once made, being irrevocable, nothing shor
of a contract reviving the lost remedy will re
store 1t. In Moller v. Luska, 87 N. Y. 166, the
plaintiffs brought an action in replevin to re
cover property procured by fraud in the sae
Afterwards the vendee was declared a
rupt and the plaintiffs filed their claim with e
assignee in bankruptcy and received a dm
which they later returned on demand and d
claim was expunged. The filing of the claim an
acceptance of the dividend was held by the cou
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below as an affirmance of the contract, a second
election, and a bar to the recovery of the prop-
erty. In reversing the judgment of dismissal the
Court of Appeals, speaking through Judge Dan-
forth, said “ The plaintiffs manifested their elec-
tion by bringing this action. After that, the other
way of redress was not open to them; for, ac-
cording to Comyn (Dig. Elect. C., 2), if a man
once determines his election it shall be deter-
mined forever. Hence, they could never success-
fully assert a claim against the purchaser under
the contract, for the election to disaffirm it had
been manifested, and to revoke it was not in
their power” and “ We are of opinion that by
the election made to disaffirm the contract of sale
and resume their property, the rights of the
plaintiffs to maintain this action became fixed,
and could only be extinguished by release or

actual payment, or the making of a new engage-
ment.

While a contract of release, or a counter
estoppel, is not deemed available to the com-
plainant, nevertheless the reasons upon which it
seeks to avoid the effect of its election will be
considered and disposed of.

It cannot be said that the answer to the suit

or t e deposit, that it was not due because the
line of performance had been extended until the
ecision in the mandamus suit, waived the elec-
ion. The answer amounted to a denial of lia-
) at that time, and the allegations therein of

d to extend the time was expressly
its* 16" h A coral¥a’man” in s replication and
m Uf t to recover the money was reasserted.
repllcation constituted a renewal of the dis-

play # °f i1he contract* Nor can the eom-
an s choice of remedy be considered as

4fi
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Opinion.

falling within the class of cases where relief is
given because of mistake of fact or law, for, if
there was in fact an extension of the time of
performance, as the defendants alleged and the
complainant denied, and which denial the com
plainant by its supplemental bill retracts and
wherein it affirms the contract, the complainant
cannot escape the indictment that it brought its
suit in bad faith and that it made its election
with full’ knowledge of the agreement to which
it was a party, if it be true, as it now claims, that
there was such an agreement.

The representation of the complainant’s coun-
sel at the time he sought an adjournment of the
hearing in January, 1925, that his client intended
to take the property if the mandamus sut re
sulted favorably to his client, was merely by way
of inducement to a consent to the postponement
of the trial of the issue then before the court.
There was no retreat by the complainant, a
withdrawal of its repudiation of the contract; it
was simply a self-serving assurance that it would
take if the outcome of the suit at law, and the
taking, would be advantageous, but otherwise it
would adhere to its disaffirmance.

The willingness and the offer of the defend-
ants to perform the contract after the Supreme
Court ordered a permit was purely voluntary,
without consideration, unaccepted until after
withdrawal, and unexecuted, and it was ony
after a sharp rise in the value of the property
(nearly double the contract price) pricked the
cupidity of the complainant that the supplementa
bill was filed.

The complainant must be held to its election
and the bill will be dismissed.



Final Decree.

FINAL DECREE.
Filed September 20, 1926.

IN CHANCERY OF NEW JERSEY.

Between
Blum Building Co., I
Complainant, 1
and | Final Decree.
Charles H Ingersoll and 1
Eleanor B. Ingersoll, I

Defendants. )

This matter being opened to the Court by Mil-
ton M. Unger, solicitor of the complainant, Blum
uilding Co., in the presence of Messrs. Howe

Davis, solicitors for the defendants, Charles

*Ingersoll and Eleanor B. Ingersoll, and hear-
ing having been had upon amended bill of com-
plaint, answer thereto, and replication;

T Is, on this 14th day of August, 1926, Or-
dered that the amended bill of complaint filed
erem and the same hereby is dismissed.

E. R. WALKER,
C.
Respectfully advised,

John H. Backes,

V.-C.
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Order Amending Final Decree.

ORDER AMENDING FINAL DECREE.
Filed October 18, 1926.

It Is, on this 11th day of October, 1926, m
motion of Howe & Davis, solicitors for defend-
ant, Ordered that the final decree heretofore
entered in the above-entitled cause be and the
same hereby is amended so as to read as follows:

This matter being opened to the Court bv
Milton M. Unger, solicitor of the complainant,
Blum Building Co., in the presence of Messrs.
Howe & Davis, solicitors for the defendants,
Charles H. Ingersoll and Eleanor B. Ingersoll;
and hearing having been had upon amended hil
of complaint, answered thereto, and replication;

It Is, on this 11th day of October, 1926, Q-
der ed that the amended bill of complaint filed
herein be and the same hereby is dismissed,
without costs to either side as against the other

And It Is Further Ordereda that the defend
ants do pay to the complainant the sum of ae
thousand dollars ($1,000), the deposit made by
the plaintiff to the defendants in the above
entitled cause, with interest thereon from tle
10th day of March, 1924, to the 26th day of My,
1925.

E. R. WALKER,
(o

Respectfully advised,

John H Backes,
V.-C.
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Notice of Appeal.

NOTICE OF APPEAL.
Filed October 22, 1926.

To Howe & Davis, Esqs., National Bank Build-
ing, Orange, N. J., solicitors for defendants.

Sir s:

Please Take Notice that Blum Building Com-
pany, the complainant in the above-entitled
cause, hereby appeals from the final decree made
in this Court by the Chancellor on the advice of
Vice-Chancellor John H. Backes, in the above-
stated cause, and from the whole and every part
thereof, to the Court of Errors and Appeals in
the last resort of all causes.

MILTON M. UNGER,
Solicitor of Complainant. go

I consider that there is a good cause for ap-
peal in the above suit.

MILTON M. UNGER,
Of Counsel with Complainant.

30

40



10

20

40

Petition of Appeal.

PETITION OF APPEAL.
Filed December 12, 1926.

To the Honorable Court of Errors and Appeals
in the Last Resort in All Causes:

The petition of Blum Building Company, a
corporation, the appellant in the above-entitled
cause, respectfully shows that:

1. The petitioner finds himself aggrieved by
a certain final decree made in the Court of Chan
cery by his Honor Edwin Robert Walker, Chan
cellor of the State of New Jersey, on September
20, 1926, which decree was amended by an order
made by his Honor Edwin Robert Walker, Chan
cellor of the State of New Jersey, on the 1ith
day of October, 1926, in a certain cause in sad
Court of Chancery wherein Blum Building Com
pany was complainant and Charles H. Ingersoll
and Eleanor B. Ingersoll were defendants.

2. The said decree, as amended, orders ad
decrees that the amended bill of complaint filed
in the cause be dismissed without costs to ether
side as against the other.

3. The petitioner appeals from the decree of
the Chancellor upon the grounds that the sne
is erroneous in the following respects:

a. The Court below erred in dismissing the
bill of complaint.

b. The Court below erred in finding that tke
complainant had made an election of a rg
and remedy in disaffirmance of the contrac
which was the subject of the suit which barr
subsequent action based on an affirmance of te

contract.
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Petition of Appeal.

C. The Court below erred in finding that the
institution of a suit without more determines the
election of a right and remedy.

d  The Court below erred in failing to find
that the defendants-appellees made an election
by which they were bound before the complain-

ant-appellant made an election, if it made any. 10

e. The Court below erred in failing to find
defendants-appellees waived their rights to hold
the complainant-appellant by any election it
made.

f. The Court below erred in failing to find
that the defendants-appellees were estopped
from setting up any election made by the com-
plainant-appellant.

MILTON M. UNGER, 20
Solicitor for and of Counsel with
Complainant-Appellant.

[Service acknowledged December 10, 1926, by

Howe & Davis, solicitors for defendants-appel-
lees.]

30
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Complainant’s Exhibits.
Exhibit C. 1.

The same as Schedule A annexed to the hll
of complaint, ante page 4.

1° Exhibit C. 2.

Same as Schedule B annexed to the bill of
complaint, ante page 12.

Exhibit C. 3.

BLUM BUILDING CO. No. 58
Newark, New Jersey, March 10, 194
A Pay to the order of CHARLES H. INGERSOLL
& ELEANOR B. INGERSOLL, $1,000.00
One thousand ........ccccoeeviiiiiiieeiennnn, 00/100 Dollars
To Springfield Avenue Trust Company

Newark, New Jersey.
ISRAEL BLUM

MORRIS BLUM

Endorsements:

g0 Pay to the Order of
ANY BANK, BANKER OR TRUST QO

Prior Endorsements Guaranteed

Mar 13 1924
MONTCLAIR ESSEX TRUST COMPANY
55-186 Montclair, N. J. 55-186
R. K. Seveille, Treas.
# # # * * # # #

40
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Complainant’s Exhibits.

PAY ANY BANK, BANKER OR TRUST
CO. OR ORDER
FEDERAL RESERVE BANK

Mar 14 1924
1-120 OF NEW YORK 1-120
Prior Endorsements Guaranteed
# # * * # * * # *

C. H. INGERSOLL
*# # # # # # # # # #

ELEANOR B. INGERSOLL
R O# O# Y # 0 o m * O # O # #

PAID

Exhibit C. 4.

April 14, 1925. 20
Milton M. Unger, Esq.,
Prudential Building, Newark, N. J.
My dear Mr. Unger:—

I have a letter from Mr. Ingersoll this morn-
ing in which he states he will pay back the de-
posit of your clients, Blum Building Company,
n $1,000. which they paid on the contract for
outh Orange. Will you please let me have a
satement of your costs etc. and I will submit ®
e same to Mr. Ingersoll.

Yours truly
THOMAS A. DAVIS.

40
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Complainant’s Exhibits.
Exhibit G. 5.

April 16,1925.

Howe & Davis, Esqgs.,
282 Main St., Orange, N. J.

Re: Blum vs Ingersoll

Gentlemen:

I have your letter of the 14th inst.

Mr. Blum called her yesterday and told ne
that he had practically concluded arrangements
whereby he was to defray the cost of the appedl,
if the city took one in the zoning case, and that
he was then to take the title.

Is there any misunderstanding about this!

Yours very truly,
MILTON M. UNGER.

Exhibit C. 6.
April 17, 195

Milton M. Unger, Esq.,
763 Broad Street, Newark, N. J.

Re: Blum vs. Ingersoll.

Dear Sir:— .
Your letter of the 16th instant is received n

the above matter. We submitted to Mr. Ingef
soil your client’s offer to pay for the expenses
on the appeal but he is not willing to accept ths
proposition. If you will advise me as to y°w
costs etc., we shall secure a check.

Yours truly,
HOWE & DAVIS.
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Complainant’s Exhibits.
Exhibit C. 8.

June 24, 1924.

Harry Kaplan, Esq.,
116 Market Street, Newark, New Jersey.

Dear Sir:—

We represent Charles H. Ingersoll in the
matter of his contract with Blum Building Co.
for property corner of Prospect and Irvington
Avenues in South Orange Village. Under the
terms of the supplemental agreement of April 30,
1924, the settlement was extended to June 1, 1924
and the closing appeared to be conditioned on the
Court of Appeals affirming the Nutley case,
which has been done. Mr. Ingersoll is ready
to convey these premises to your client in ac-
cordance wtih the terms of the contract, if you
will name a time and place for the delivery of
the deed,

Yours truly,
HOWE & DAVIS.

20

40
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Complainant’s Exhibits.
Exhibit C. 9.

July 2, 1924.

Milton M. Unger, Esq.,
913 Prudential Bldg.,
Newark, New Jersey.

Dear Sir:—

Your letter of June 28th is received regarding
the Blum Building Co. and Charles H. Ingersoll
The last written extension of this contract ap
pears to have been upon the understanding thet
if the Nutley zoning case was affirmed by the
Court of Errors and Appeals, your client would
then take title. This has been done and it would
appear that the title should be taken now by the
Blum Building Co. The decision was handed
down before the extended period of the contract
was reached.

Yours truly,
HOWE & DAVIS.

Exhibit D. 1.

Same as notice ante page 18.
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Defendants’ Exhibits.

Exhibit D. 2

July 7, 1924.

Messrs. Howe & Davis,
282 Main Street,
Orange, N. J.

Re: Blum Building Co. vs. Ingersoll.

Gentlemen:—

I have your letter regarding the contract in
question.

I construe the extension of time in the light
of the original contract.

The former recites that it is made in modifi-
cation of the original contract, and not in re-
pudiation thereof, and this extension makes the
original contract null and void if the Court of
Errors has not rendered decision by dJune 1st,
1924, but continues in force the original provis-
ions to the effect that the premises are to be
Purchased provided a permit can be obtained.

It seems to me that the only theory upon which

r. Ingersoll can obtain the money is upon
? rmance of the decision of the Supreme Court
in the Nutley case, plus the granting of a permit
by the local authorities.

B°th of these things did not happen, and I

1 Mr. Ingersoll must return the deposit.

lease advise me whether he will do so or not,
as my instructions are to commence suit if he
declines.

Yours very truly,
M. M. UNGER.

Exhibit D. 3.

Same as notice ante page 17.

2Q
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h Chancery of New Jersey

3550

Between

Blum Building Company, a
corporation,

Complainant-Appellant, On Appeal
from Decree
and in Chancery.

Charles H. Ingersoll and
Eleanor B. Ingersoll, his
wife,

Defendants-Respondents.

BRIEF OF COMPLAINANT-APPELLANT.

This appeal presents for consideration a de-
cree made in the Court of Chancery, dismissing
the appellant’s bill of complaint. The bill prayed
that a contract for the sale of lands in South
Orange, New Jersey, entered into by the parties
o this cause, be specifically performed by the
respondents, the vendors.

Among the questions of law to be submitted
or appellate review is included one concerning
n election of a remedy inconsistent with the

ie sought in the bill, and therefore a state-
ment of the facts in the chronological order of
ineir occurrence may be helpful.

March 10, 1924.

The appellant and the respondents entered

wherpb agreement> duly acknowledged,
of /5 L no reSp°ndents’ for the consideration
Premises * to convey to the appellant

JeZ 'Y/1 * XlUag6 °f So,lth O ,
© y- %t was s?cilpu?agted tha‘g the Verrri1 oglss were
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willing to give the vendee nntil May 1, 1924, to
submit plans to the proper authorities to secure
a permit to build an apartment house on the
premises, upon the obtaining of which, by that
date, the contract was conditional, and in this re-
spect time was made of the essence.

Upon failure to obtain the permit in the man
ner set forth above, the contract was to becone
void upon payment by vendors to the vendee of
the deposit of $1,000.00. The vendee was privi-
leged to take the title on or before May 1, 194
without a building permit. The contract further
recited that if the vendee failed to file plans
and specifications within twenty-one days after
the handing down of a decision in the New Jer-
sey Court of Errors and Appeals, in relation to
zoning ordinances in the popularly known Nt
ley case, which was then on appeal from the
Supreme Court to the Court of Errors and
Appeals, and which the contract stated, “is pop-
ularly expected to settle the law in relation to
the legality of local zoning ordinances,” then
the respondents were to be at liberty to file suh
plans and specifications for an apartment house
to be erected upon the premises. Upon the issu
ance of such permit to the respondents, the oo
tract was to become immediately effective ad
binding upon all of the parties thereto.

The respondent agreed to inform the attormey
of the appellant of the rendering of the decsion
by the Court of Errors and Appeals, until which
notification the period of twenty-one days wes
not to commence to run.

March 24, 1924.

The respondent, Charles H. Ingersoll, uym
notice and petition for an alternative writ o
mandamus to issue the building permit, to
directed to the Village of South Orange and



T. Redfern, its building inspector, obtained a
rule to show cause which eventually culminated
in the granting of an alternative writ, and sub-
sequently a peremptory writ, all of which will
later appear. All statements herein, relating to
the mandamus, suit, are made from a true copy
of the docket entries in the Supreme Court.

April 30, 1924.

The parties signed a memorandum of agree-
ment which recited that the contract herein-
above referred to should be effective and ex-
tended until June 1, 1924, and that if by that
date the Court of Errors and Appeals had not
rendered a decision in the Nutley case, confirm-
ing the decision of the Supreme Court, then the
original contract was to become null and void.

May 19, 1924.

The decision of the Court of Errors and Ap-
peals in the Nutley case was handed down.

June 24, 1924.

The solicitors of the respondents wrote the

o owing letter to the then solicitor of the com-
plainant :

“June 24, 1924.
Harry Kaplan, Esq.,
116 Market Street,
Newark, New dJersey.
Hear Sir:—

We represent Charles H. Ingersoil in the
er of his contract with Blum Building

IWirwS1 p *Operty corjier of Prospect and
Avenues in South Orange Village.

mpnt a sllPPleinental agree-
extpnrWi ~ Pri] the settlement was
annpnrri 1° / une 1924> and the closing

An™*1 d *2.be.conditioned on the Court of
haTlif a? rmin® the Nutley case, which
convev fv, dOne‘ * r* InSersoll is ready to

cordfllpi? +w ?111868 to y.°ur client in ac:
ancepW1th the terms o}% }c]he contract, ff



you will name a time and place for the de
livery of the deed.

Yours truly,
HOWE & DAVIS.”

July 2, 1924.

The solicitors of the respondents wrote the
following letter to the solicitor of the complain-
ant:

“ July 2, 1924.
Milton M. Unger, Esq.,
913 Prudential Bldg.,
Newark, New dJersey.
Dear Sir:—

Your letter of June 28th is received re-
garding the Blum Building Co. and Charles
H. Ingersoll. The last written extension of
this contract appears to have been upon the
understanding that if the Nutley zoning case
was affirmed by the Court of Errors and Ap-
peals, your client would then take title. This
has been done and it would appear that the
title should be taken now by the Blum Buld-
ing Co. The decision was handed down
before the extended period of the contract
was reached.

Yours truly,
HOWE & DAVIS”

July 7, 1924.

The solicitor of the complainant wrote the fal-
lowing letter to the solicitors of the respondents.

“July 7, 1924,

Messrs. Howe & Davis,
282 Main Street,
Orange, N. J.
Gentlemen: 1
Re: Blum Building Company v. Ingerso *
I have your letter regarding the contra
in question. . .4,
I construe the extension of time m
light of the original contract.



The former recites that it is made in
modification of the original contract, and
not in repudiation thereof, and this exten-
sion makes the original contract null and
void if the Court of Errors has not rendered
decision by June 1st, 1924, but continues in
force the original provisions to the effect
that the premises are to be purchased pro-
vided a permit can be obtained.

It seems to me that the only theory upon
which Mr. Ingersoll can retain the money is
upon affirmance of the decision of the Su-
preme Court in the Nutley case, plus the
granting of a permit by the local authorities.

Both of these things did not happen, and
I think Mr. Ingersoll must return the de-
posit. Please advise me whether he will do
so or not, as my Instructions are to com-
mence suit if he declines.

Yours very truly,

M. M. UNGER.”
August 8, 1924.

The complainant filed a bill in the Court of
Chancery, in which, after setting up the original
contract and the extension agreement, it was al-
cged that the complainant had been unable to
obtain a permit; and that the defendants had
cen at no time ready, willing and able to convey
the premises in accordance with the terms of the
contract. It is further set forth that the defend-
jns the premjgeg on the reaj estate mar-
ket tor sale and were about to sell the same to

me other person, and prayed, among other

Ings, that the defendants might be directed by
ant A 0Olirt to repay to “he complain-
snm *et)os” $1,000.00, and that the entire

e impressed as a lien upon the lands, and
respondents be enjoined from selling.

September 18, 1924.

the 1"iRetel<an”s"fesI)Onitents filed an answer to
o complaint mentioned above, in which



6

they set forth that they, with the full knowledge
and consent of the complainant, and under the
terms of the contract, prepared plans and speci-
fications and presented them to the Building
Inspector of the Village of South Orange, and
demanded a permit for an apartment house.
Upon the refusal of the Inspector to issue a
permit, the answer goes on, the defendants in
stituted a suit in the New Jersey Supreme Court,
in mandamus, to compel the awarding of a per
mit. The answer further stated that the com
plainant waived the provisions in the contract
which stated that June 1, 1924, was to be re
garded as the time for the performance thereof,
and the defendants claimed that the plaintiff was
bound to await the coming in of the decision of
the Supreme Court in the mandamus proceed-
ings, so taken by the defendants, and for that
reason were not entitled to the return of the
$1,000.00 deposit unless the decision rendered
was adverse to the relator.

September 23, 1924.

The respondent filed a replication to the an
swer mentioned above, denying that it was boud
to await the decision of the Supreme Court.

October 1, 1924.
An order was made that an alternative wit
of mandamus issue in the cause, wherein Chares

H. Ingersoll, respondent, was relator, and tle
Village of South Orange and Ira T. Bedfem
were defendants.

November 6, 1924.

'An order of designation was made in the su
in Chancery, setting down the cause for heanng
on January 14, 1925.



January 14, 1925.

The Court of Chancery, at the request of com-
plainant’s counsel, and the defendant agreeing,
adjourned the hearing without day, because the
alternative writ of mandamus had been granted,
and the suit for a peremptory writ was pending,
and complainant’s counsel stated that “ so long
as it is pending in court and we are going to
take the property if it is in our favor, let us call
the hearing off.” (Opinion S. C., page 55.)

April 2, 1925.

A rule for a peremptory writ of mandamus
was granted in the Supreme Court suit.

April 14, 1925.

The solicitor for the respondents wrote to the
solicitor for the complainant the following letter:

“April 14, 1925.
Milton M. Unger, Esq.,
Prudential Building,
Newark, N. J.
My dear Mr, Unger:—

I have a letter from Mr. Ingersoll this
morning in which he states he will pay back
he deposit of your clients, Blum Building
Company, of $1,000. which they paid on the
contract for South Orange. Will you please
let me have a statement of your costs etc.,
and 1 will submit the same to Mr. Ingersoll.

Yours truly,
THOMAS A. DAVIS.”
April 16, 1925.

The solicitor for the complainant wrote the fol-

eithsI* e”er solicitors for the respond-



“ April 16, 1925.
Howe & Davis, Esqgs.,
282 Main Street,
Orange, N. J.
Gentlemen: Re: Blum v. Ingersoll.

I have your letter of the 14th inst.

Mr. Blum called here yesterday and told
me that he had practically concluded ar-
rangements whereby he was to defray the
cost of the appeal, if the city took one in the
zoning case, and that he was then to take
the title.

Is there any misunderstanding about this?

Yours very truly,
MILTON M. UNGER.

A demurrer to the return to the writ of man-
damus was filed, on which day was also filed a
rejoinder and an order for judgment.

April 17, 1925.

The solicitors of the respondents wrote the
following letter to the solicitor of the complain-
ant:

“ April 17, 1925.
Milton M. Unger, Esq.,
763 Broad Street,
Newark, N. J.

Dear Sir: Re Blum v. Ingersoll.

Your letter of the 16th instant is received
in the above matter. We submitted to M.
Ingersoll your client’s offer to pay for the
expenses on the appeal but he is not willing
to accept this proposition. If you will ad-
vise me as to your costs etc., we shall secure
a check.

Yours truly,
HOWE & DAVIS.”

May 5, 1925.

The Court of Chancery made an order allow-
ing the withdrawal of the answer filed by the de
fendants to the original bill of complaint.



May 7, 1925.

The Court of Chancery made an order allow-
ing the complainant to file a supplemental bill
of complaint. Both the application to withdraw
the answer and the application for leave to file
a supplemental bill were made on notice given
by the solicitors for the defendant and the com-
plainant, respectively.

May 12, 1925.

The complainant filed a supplemental bill in
which it prayed, among other things, that the
defendants be directed to convey the lands and
premises in question to the complainant, upon
complainant’s compliance with the terms of the
contract. This relief was asked by way of sup-
plement to the relief asked in the original bill
of complaint filed.

Thereafter, answer, replication, rejoinder and
order of designation Wlro mnrlrv ~ —-- 1l
making of the order of designation and on No-
vember 10, 1925, proof of service was filed in the
mandamus suit. On March 8, 1926, an affidavit

o1 costs m the mandamus suit was filed, and
costs were taxed on March 10, 1926.

The Chancery suit came on to be heard and an

sennl°«WaS %';endered on August_4, 1926. Sub-
sequently, a tinal decree anH nrvW «

were entered.

farly-*““' Um 01 eomPlaint> and more particu-

ndmg”eleetion “of Cmp'amant made a valid,

firmatine ,,¢ t f nght d remedy in  dis-
ance 0 t}le contracgc, whinv, ]y A
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B. Whether the defendants-respondents were
disqualified or estopped from setting up as
against the complainant-appellant any election
it might have made.

Two points will be made in this brief:

1. The appellant made no election of a right
or remedy which 1is sufficient to bar it from
relief in the nature of specific performance of
the contract.

2. The respondents are disqualified and
estopped to set up as a defense to the hill for
the specific performance of the contract ay
election which it may be found the appellant
made.

POINT ONE.

The appellant made no election of aright o
remedy which is sufficient to bar it from relief in
the nature of specific performance of the an
tract.

A discussion of the law of the election of rem
edies automatically raises, when applied to a
specific set of facts, three questions subordinate
to the main problem under consideration:

A. Was the alleged election made with ful
knowledge of the facts?

B. If the election was made with full knowl-
edge of the facts, was the remedy first turned to
inconsistent with the remedy presently sought.

C. 1If there was full knowledge of the facts
and if the remedies were inconsistent, did the
party who had the election proceed so far in the
pursuit of one of the remedies as to constitute
an election?

Point One will be discussed in the lLight o
these three subdivisions.
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The grand underlying principle of the doctrine
of election is well stated in 20 C. J. 35, as fol-
lows:

“In order to constitute a binding election
the party must, at the time the election is
alleged to have been made, have had knowl-
edge of the facts from which the coexisting,
inconsistent remedial rights arise, since any
position taken by a party before knowing
all the facts should be classed as a mistake
and not as an election. If a party acts in
ignorance of material facts, he may, when
informed, adopt a different remedy, even
though inconsistent, unless of course, the
rights of innocent persons have intervened.”

This doctrine is universally recognized, and,
of course, does not require the citation of au-
thority to support it. Applying it to the present
controversy, it 1s evident that when the re-
spondent filed its original bill in the Court of
Chancery, praying for a return of its deposit
moneys, and a restraint directed to the respond-
ents enjoining them from dealing with the prop-
erty in question, the complainant was without
the knowledge that the property could safely
e taken in accordance with the terms of the con-
ract. It was not then known whether a building
permit could be obtained or not, for the man-

amus proceedings were still pending in the
Supreme Court.

On August 8, 1924, when the original bill of
complaint was filed, a rule to show cause why
an a ternative writ of mandamus should not

sue was extant. This rule, which was obtained

he suit of the respondents, culminated later
11 an order for an alternative writ, and for

thi)et em?”°r~ Wr~ mandamus. It was only

arl tlOpments in the mandamus suit which
in rt*sequent to the filing of the original bill

ancery, which afforded a solution to the
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problem of obtaining a building permit. In the
original answer, filed by the respondents, it was
specifically alleged that the present appellant
was bound to await the action of the Supreme
Court in the mandamus proceedings. The com
plainant was, at the date of the filing of the first
bill, ignorant? of the existence of two remedies,
for it had no knowledge and could have none, of
what would be the outcome of the Supreme Court
suit.

In Naugle v. Bauman, 3 N. J. A. R. I1l, ade
cision of Vice-Chancellor Buchanan, it appeared
that the complainant, as vendee, sued the vendor
for specific performance of a contract to sl
lands. Finding that the vendor could not gve
title because of litigation, the complainant
brought suit at law for his deposit and a verdict
in his favor was set aside, and at a second tra
a judgment of no cause of action was entered.
It was contended in defense of the specific per
formance action that the action at law was ot
an election of remedies, because of the pending
appeal in the suit at law. The Court said:

“ But conceding, for the sake of argument,

the correctness of Naugle’s contention in
this behalf, it is evident that it was opento
him in June or July, 1922, to offer his noney
to McVoy and obtain or seek to obtain om
veyance, and if such conveyance was re
fused, to have filed bill for specific perform-
ance, abandoning his suit at law for the re-
turn of his money, in which his appeal ues
then pending and undetermined. This e
did not do

It will be noted that although specific perform-
ance was refused the Court recognized the rght

of the complainant to abandon his suit at law
while the appeal was pending and undetermined.
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Similarly, in this case, the appellant was privi-
leged to institute a suit commenced by the orig-
inal bill while the writ of mandamus was being
sought, and to later seek relief by way of spe-
cific performance when full knowledge of facts
for which the contract provided, was later avail-
able. .

In Titus v. Phillips, 18 N. J. E. 541, a decision
of the Court of Errors and Appeals, it appeared
that a grantor placed a deed with a due bill in
the hands of a third party, to be delivered to
the grantee when he signed the bill. The deed
was delivered without the signature of the bill,
and accepted under the honest belief that the
amount of encumbrances which he thereby agreed
to assume was the whole consideration. The
grantor brought an action at law for the amount
0 the due bill, being a part of the consideration
° leed' The grantor later sought to set up
m the Court of Chancery that by virtue of the
wrongful delivery, the deed was not his. Justice
JJalrunple said:

K sa*d that the complainant, having
£ t an action at law for the considera-

Lv “1f?7, has thereby affirmed the deliv-
acmrr* ? n°w estopped from setting up, in

do w tbat tbe deed is not his, I
prediVlf3 mk ,The action at law was
sideraW °n the ts resPeeting the con-
xip u j  as.complainant understood them.
had ha a Presume that these facts

Z 1, m |\ COFPmumcated b7 Andrew, his
the triS ra bf half’ t0 the defendant. On
surnrispd***" ca!fse» tbe complainant was
vised thp do?ar? A ndrew bad not ad-

which thp o e”*?’7ndant °t the condition on
g deed was to be delivered.

ha* ffL&OUt\ inCluding those of this State>

a partv_rt, v arther and have held that "here
roug mistake of law or fact, pursued
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one remedy instead of another, equity will per-
mit the withdrawal of the first claim asserted,
and will allow the pursuit of an appropriate
remedy, adequate under the circumstances.

In Standard Oil Company of Kentucky v
Hawkins, 74 Federal 395, a decision of the Cr-
cuit Court of Appeals of the Seventh Curcut,
the Court said,

“If the appellant, in ignorance of its legal
rights, believed that no other course was
available than to prove its debt as a general
creditor; that it had no right, because of the
fraud of the bank, to retake from the re
ceiver the proceeds of the paper tortiously
obtained by the bank, the avails of which
had come into possession of the receiver;
and in such belief proved its claim as a
general creditor,—equity ought to permit
the withdrawal of such claim, and the pur
suit of an appropriate remedy, adequate
under the circumstances, to restore its prop-
erty, unless the action of the appellant has
wrought a change in the position of affairs,
working legal detriment that would render
it inequitable for the appellant to pursue
now a different course. We understand this
to be the rule established, whether the mis
take may be deemed a mistake of law or a
mistake of fact. Pom. Eq. Jr. #512; Wells
F. & Co. v. Robinson, 13 Cal. 134; Ward v
Ward, 134 111. 417; Becker v. Walworth, 4
Ohio St. 173; dJohnson-Brinkman Commis-
sion Co. v. Central Bank, 116 Mo. 558; Nyse-
wander v. Lowman, 124 Ind. 584; Wood-
burn’s Estate, McMannis’s Appeal, 138 Bx
606; Macknet v. Macknet, 29 N. J- Eq. %
Dunham v. Ewen (N. J.), 13 Cent. Kep
349.”

In Macknet v. Macknet, 29 N. J. E. 54, it ap
peared that a widow elected to take her dower
instead of a legacy in lieu thereof. This election



15

was made under a mistake as to her rights.
Chancellor Runyon said:

“Though mistake in matter of law cannot,
in general, be admitted as a ground of relief
in equity, the rule has its exceptions. Hunt
v. Rousmaniere’s adm’r, 1 Pet. 1; Green v.
M. & E. R. R. Co., 1 Beas. 165. ‘The maxim
juris ignorantia non excusat,” says Kerr,
‘1s not universally applicable in equity. If
the word Jus be used in the sense of denot-
ing general law, the ordinary law of the
country, no exception can be admitted to
the general application of the maxim; but
it 1s otherwise when the word is used in the
sense of denoting a private right. If a man,
through misapprehension or mistake of the
law, parts with or gives up a private right
of property, or assumes obligations upon
grounds on which he would not have acted
but for such misapprehension, a court of
equity may grant relief, if, under the gen-
eral circumstances of the case, it is satisfied
that the party benefited by the mistake can-
not, in conscience, retain the benefit or ad-
vantage so acquired.” Kerr on F. & M. 398.
The complainant’s mistake, however, was
rather a mistake of fact than of law.”

The Court held that the election made might be

revoked nunc pro tunc and the widow placed in
statu quo.

In Matheson v. Matheson, 18 L. R. A. N. S.
H67, a decision of the Iowa Supreme Court, it
appeared that a widow claimed a destributive
s are in certain lands, believing the destruction
j a deed to her from her husband, which he
es royed prior to his death, affected her rights
n o er lands. She later discovered that her

, 8 Wbre n°~ ky the destruction of the
eed’ amended her petition. The Court said:

can the fact that, at the begin-
aa? Proceeding, plaintiff claimed but
a distributive, share in the land, be held such
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an election as to estop her from amending
her pleading and enlarging her claim to
include the entire estate therein. She cane
into court asking to have her rights as
widow established in all of the lands of
which her husband died seized, and at first
included this land with others in her peti-
tion. Later, when, as the evidence tends to
show, she, for the first time, discovered
that her rights under the deed were not lost
by its destruction, she amended her petition
by limiting her claim for distributive share
to those lands not included in said deed, axd
asked that her title to this particular tract
be quieted against the claims of the heirs
* * * While she had two rights of ac
tion,—one, for the establishment of her
rights as grantee in the deed, and ancther,
for the establishment of her rights as widow
in lands of which her husband died seized—
the two rights were based upon different
states of fact, and pertained to different
tracts of land. Her right of dower or dis
tributive share could attach to no land other
than that of which Matheson died seized;
and if, after beginning her action, she dis
covered and asserted her right to the entire
fee in one tract, there is nothing to pre-
clude her from pursuing such course, in the
absence of any sufficient plea and proof &
matter amounting to an estoppel.”’

Similarly, in 9 R. C. L. 963, it is said:

“ Even where a party has pursued a rem
edy which would have entitled him to sone
relief, and later has discovered facts which
disclose a be.tter remedy, he may follow the
better remedy if no such conditions of inmury
amounting to an estoppel have resulted to
the other party.”

Thus it will be seen that the courts have gome
much farther than is necessary in the presen
case to warrant the maintaining of a hil i
specific performance, after a suit is also broug
in the Court of Chancery to recover deposi
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moneys, when there is no complete knowledge,
and can be none, of facts required by the con-
tract to be known when the first suit was started.

Taking up the second subdivision in Point One,
it is apparent that since the ability to secure a
permit was uncertain up to the time the supple-
mental bill was filed by the appellant, the two
remedies sought by the appellant were not in-
consistent with the situation which existed at the
respective tiynes at which each was sought.

Farther than this, it is evident that in any
event the remedies are both based on the con-
tract and are not in the least inconsistent.

In Balleisen v. Schiff, 105 N. Y. S. 692, 121
App. Div. 285, the Court said:

“ The respondent contends that upon the
breach by the defendant the plaintiff had
his election of two inconsistent remedies, to
wit, (a) an action at law for damages for
the breach of contract; (b) an action in
equity for specific performance; and that the
election once made was 1rrevocable and
waived the defendant’s default. The diffi-
culty with this argument arises from the
tact that the action for specific performance
and the action for damages are both based
on the contract and the defendant’s default.

hey are, therefore, not inconsistent. If
°n” on e affirmance of the contract
and the other on a disaffirmance, the situa-
ion might be different, but the action for
#amages for the breach is on the contract.
* ,, . and the plaintiff might have asked
n tne same complaint in the alternative for
pecilic performance or for damages.”

Under the circumstances as set forth above,
remedies pursued in this case were concur-

ji an<® cpn&stent, and only the satisfaction
he moving party operates as a bar.



18

In 20 C. J. 15, it is said:

“ But there 1s no inconsistency between
different remedies all of which are based
upon the affirmance or disaffirmance of the
contract, and a distinction is to be observed
between abandonment of performance, which
recognizes the existence of a valid contract,
and rescission ad initio

The situation now before the Court is some
what analogous to that of a mortgagee exercis-
ing both legal and equitable remedial rights in
case of a breach. There is no inconsistency in
exercising them all at the same time.

In Logan v. Smith, 9 Ala. A. 439, 63 S. &4
the Court held that though a mortgagee sed
the mortgagor at law on the mortgage debt, ad
levied on the mortgagor’s interest in the prop
erty, but without satisfaction of the debt, ths
did not constitute a waiver of the mortgage lien
so as to preclude the mortgagee from recovering
the chattels in an action of detinue.

It is a familiar principle that an action on an
express contract is not inconsistent with a sb
sequent or concurrent action upon a quantum
meruit, so as to require an election between them
or so as to constitute one a bar to another. Kirk-
patrick v. McElroy, 41 N. J. E. 539; Davenport
v. Allen, 120 Fed. 172; Water Co. v. Hutchinson,
19 L. R. A. N. S. 219.

In Kelsey v. Agricultural Insurance Co., B
N. J. E. 378, it appeared that an unsuccessful
suit was brought at law on a contract, and later
an attempt was made to have the contract re
formed in equity. Vice-Chancellor Garrison
said,

“It 1s true that Kelsey mistakenly sup
posed that the law court would hold that

he was a party to the contract because hs
name appeared at the bottom thereof ad
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not in its proper place, and that the law
court would find from the writing that his
name was intended to be at such place in
the contract as would make him a party
to it. But this was entirely consistent with
the position that he takes in this court; and
the fact that be began his suit at law upon
the unreformed contract and subsequently
had to come to this court to prevent what
would be an injustice if his case is proven,
does not invoke the doctrine of election of
remedies, as I understand that doctrine.,,

It may also be said of the instant case that
the doctrine of election of remedies is not in-
voked because the existing sets of facts when
each of the two actions were brought by the
complainant were entirely consistent with the
relief sought at the time each was brought. It

is certain that the appellant is not required to
hazard what the future holds.

Finally we come to the third question under
Point One, namely, if there was full knowledge
of the facts, and if the remedies were inconsis-
tent, did the party who had the election proceed
so far in the pursuit of one of the remedies as
to constitute an election?

e learned Vice-Chancellor proceeded upon

e theory that the bringing of a suit, without

niore, and where all the facts are known, is con-

clusive evidence of election. Without looking to

»e Gr “ac”Prs involved, relating to the extent

6 implainant’s knowledge of the facts and

*? insistency of the two remedies under con-
era ion, this point will be discussed.

A% Thommessen96 N. J. E. 650, this
chaser f Dbefore it a situation where a pur-
madp 0 rea property sued to recover a deposit

acorrfr. M agreement to purchase lauds, in
of law. He thereafter, in the Court of
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Chancery, filed a bill for the specific performance
of the contract. This Court said, through Jus
tice Lloyd,

“When, on March 7, 1922, following the
long lapse of time in which he made no ef
fort to complete the purchase, he instituted
suit against Claron to recover the deposit
money of $1,000, he irrevocably committed
himself in solemn form to a repudiation of
all obligation under the agreement. Having
taken this step in rescission of the contract,
he will not now be permitted to seek its en
forcement in a court of conscience.”

A similar situation arose in Maturi v. Fay, B
N. J. E. 377, where this Court reiterated the
doctrine set forth in Claron v. Thommessen.

It will be noted that in both these cases tle
first suits brought were In a court of law and
they were later abandoned and the suit in Chan
cery was brought. In the later case, Vice
Chancellor Lewis said that in the absence of tte
Claron case he “inclined to the view that the
institution of the suit to recover the deposit
money and other damages, which was afterwards
abandoned, did not bind the complainants toa
repudiation of the contract, nothing being shown
in the facts submitted, making it unjust to te
opposite party.”
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There is nothing inconsistent with the Claron
and Maturi cases here; and they, of course, are
also inapplicable for the reasons stated above
under subdivisions A and B of Point One.

The learned Vice-Chancellor, in his opinion in
the lower court, cited many authorities in sup-
port of the principle that the bringing of a suit,
without more, and where all the facts are known,
is conclusive evidence of an election. These will
be briefly reviewed.

Heller v. Elliott, 44 N. J. L. 467, does not sus-
tain the contentions of the learned Vice-Chan-
cellor. There it appeared that goods were sold
and delivered to the vendee. The latter failed
to pay the purchase price and the vendor at-
tached the goods. The Court held he could not
thereafter sue in trover. The case bears no
analogy to the present one.

In Conroe v. Little, 115 N. Y. 387, the plaintiff
sued on a contract and attached certain goods,
and later sought to sue in repudiation of the
contract. The Court, in holding that the latter
suit could not be brought, made statements which
support the view of the lower court. Such state-
ments were, however, dicta. The case, involving
two suits brought at law, throws no light upon
the present controversy.

In Sanger v. Wood, 3 Johns. Ch. 416, it ap-
peared that the plaintiffs first recovered a judg-
ment at law, with knowledge of their equitable
rights, and the other statements contained in
le case are> of course, dicta.

In Connihan v. Thompson, 111 Mass. 270, the
ourt rendered a decision which is more favor-
f, e to the contention of the appellant than to
e contrary. There it was held that a pur-
aser of land is not estopped to sue for specific
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performance against a seller and a third person
who has taken a conveyance with notice, by rea-
son of having sned the seller at law for a breach
of the contract, and having attached the lad
as property of the seller.

In Rodermund v. Clark, 46 N. Y. 354, the
plaintiff’s assignor, a joint owner with the de
fendant of a ship, refused to recognize a sde
by the defendant. The Court held that the plain-
tiff could not later sue the defendant in conver-
sion. The case bears no analogy to the instant
one.

In Livingston v. Kane, 3 Johns. Ch. 224, the
decision of the Court favors the contention nade
by the appellant. A creditor filed a bill to st
aside a judgment confessed by his debtor in the
Supreme Court. Pending the suit in Chancery,
he recovered judgment at law against his debtor
and issued execution. The Court of Chancery
refused to dismiss his bill and ordered him to
elect to stay his execution at law or dissolve the
injunction which issued out of the Court of
Chancery staying proceedings on the creditors
judgment.

In Kennedy v. Thorpe, 51 N. Y. 174, a vendor
of goods recovered judgment at law and was
later denied relief in equity to defeat an assign-
ment for the benefit of creditors.

In Acer v. Hotchkiss, 97 N. Y. 395, a hill to
foreclose a mortgage was filed and the premises
were sold, the complainant buying in. The pinll
tiff later sought to rescind a contract under
which he foreclosed the mortgage, and this re
lief was denied. The case is not an authority
for the proposition for which the lower cour
cites it.
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In Terry v. Munger, 121 N. Y. 161, the plain-
tiff waived his right to bring a tort action, and
sued for the value of goods converted on an im-
plied contract, and recovered judgment. It was
held that he could not later sue another person
In conversion arising out of the same trans-
action. The first suit, it will be noted, went to
judgment and was not abandoned as here.

In Washburn v. Insurance Co., 114 Mass. 175,
a suit at law on an insurance policy resulted in
a judgment against the plaintiff. A subsequent
bill in equity to reform the insurance policy was
dismissed upon the ground that the plaintiff had
elected. This, it will be noted, is exactly con-
trary to our own New Jersey decision in Kelsey
v. Agricultural Insurance Co., 78 N. J. E. 378,
quoted above.

In Metcalf v. Williams, 144 Mass. 152, an at-
tempt to repudiate a previous order to sell
shares of stock was made by suing in conversion
on account of their sale. The Court held that
1 e Pontiff was assumed to know what she did

in ordering the sale, and denied the right to
bring the suit.

In Elevator Co. v. Union Pacific Railway Com-
pany, 97 Towa 719, a seller of grain elected to
rescind and take possession because of the in-
sovency of the buyer. He exercised his right

stoppage in transit and the Court held that

1 not thereby acquire a lien for the price
against one who took bills of lading covering

o goods as collateral. The case contains dicta

PellantP° rt contention opposed by the ap-

tii n Farwell v. Meyers, 59 Mich. 179, the plain-

1W/.reSCn<"e sa’e goods and recovered
mgnent in replevin. The Court held that he
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had elected so as to preclude a suit based m
the affirmance of the contract.

In Moiler v. Lusha, 87 N. Y. 166, the plaintiff
brought suit at law and later filed a claim m
bankruptcy. The Court had before it a situation
throwing no light on the present controversy,
because no equitable considerations were
volved.

Crossman v. Universal Bubber Company, 15
L. R. A. 91, supports the contention of the appel-
lant. There it was held that election of reme-
dies is not made by attachment and a hill in
chancery based on fraud in procuring credit,
so as to defeat an action on subsequently matur-
ing purchase money notes, the remedies not beng
inconsistent, and being each for the recovery of
the price.

Finally, the quotation from Comyn is qualified
by what appears immediately after it. In hs
digest on the subject of election it is said,

“If a man once determines his election it
shall be determined forever, as, if an obliga-
tion delivered to the use of A be refused
when he i1s first informed of it, he cannot
afterwards accept it. But where an election
1s of several remedies, if he chooses one M
may afterwards have the other in personal
cases, as where he has election of several
actions.”

Here, also, it is worthy of note, a decree *
personam 1is sought.

It will thus be seen that there 1is no over-
whelming mass of authority supporting the view
of the learned Vice-Chancellor.

On the contrary, the view most in favor is
that now contended for by the appellant. I1
9 R. C. L. 961, it is said:

“ But the more reasonable rule is that the
mere bringing of an action which has ben
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dismissed before judgment, and in which no
element of estoppel in pais has arisen, that
is, where no advantage has been gained or
no detriment has been occasioned, 1s not
an election.’”’

To the same effect are the following cases:
Standard Oil Company v. Hawkins, 74 Fed. 395,
3B L. R. A. 739; Register v. Carmichael, 169 Ala.

588; Johnson v. Missouri Pac. Rwy. Co., 126 Mo.
344.

In Hope v. McWilliams, 21 Penn. Sup. 137, the
Court said:

“The fact that a purchaser of land has
brought suit to recover a portion of the pur-
chase money paid by him before a deed to
him has been refused will not prevent him
from filing a bill in equity against the ven-
dor for specific performance, and this is
especially the case where he has discontinued
the suit at law and paid the costs.”

The appellant in the instant case selected by
its original bill no right, or title, but only a rem-
efy, and until judgment there could be no bar to
a change under the circumstances already set
forth above. Recognizing this kind of a situa-
tion, R. C. L. has the following to say (9 R. C. L.

‘In that class of cases in which the rem-
edies are not inconsistent but are alternative
and concurrent, there is no election until one
ot them has been prosecuted to judgment,
Un o®s fhe plaintiff has gained an advantage
or the defendant has suffered a disadvan-
tage* some of the cases in this class it

as been determined that there is no estop-
pel until satisfaction has been obtained.”

e Court is also respectfully referred to the
50 owing cases: Wood v. Claiborne, 82 Ark.

laa\ ~ 6%s v* Western Union Telegraph Co.,
owa 605; Bernhard v. Idaho Bank, etc. Co.,
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21 Idaho 598; Rowell v. Smith, 123 Wis. 510
Bolton Miles Co. v. Stokes, 82 Maryland 50.

On page 965 of the same volume, it is said:

““Generally speaking, to amount to an elec-
tion, the plaintiff must have prosecuted ae
of his actions to a final judgment or decree
which has not been disturbed on appeal; ad
if the plaintiff has obtained a judgment at
law, he may be required to proceed at law
under the judgment or to proceed in equity.”

The Legislature of this State has adopted the
principle that the mere institution of suit does
not constitute a binding election. In enacting
the Uniform Sales Act, P. L. 1907, it provided
in section 69 the several remedies which the
buyer of goods might pursue for a breach of
warranty by the seller, and then included this
language:

“When the buyer has claimed and been

granted a remedy in any one of these ways
no other remedy can thereafter be granted.

Attention is called to the fact that the words
used indicate that merely claiming a remedy is
not sufficient, but that it must also be granted.

In Campbell Mfg. Co. v. Rockaway Pub. (,
56 N. J. L. 676, a decision of the New dJersey
Court of Errors and Appeals, it appeared that
goods were sold under an agreement whereby the
vendee gave notes Tor the purchase price ad
title was reserved in the vendor. The vendee
failed to give a mortgage on the goods, which
he had agreed to execute, and the vendor brought
suit on the notes and recovered judgment. The
Court went to the extent of holding that the ven
dor might thereafter retain the goods by an
action in replevin.

The Court distinguished the case of Heller v
Elliot, supra, cited by the learned Vice-Chance-
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lor in his opinion, and dJustice Van Syckel said
this of that decision:

“This case, we think, was correctly de-
cided, because the levying on the property
by the vendor under the attachment as the
property of his vendee, was necessarily a
recognition of the fact that the property
did not remain in himself, but had passed
to the purchaser from him,”

In the case of Storch v. Tepperman, 4 N. J.
A. K 147, Vice-Chancellor Backes decreed spe-
cific performance of a contract for real estate
on a bill filed by the purchaser. The defendant
claimed that the complainant had waived spe-
cific performance and elected to secure damages
for breach of contract, and that the owner, rely-
ing on the election, sold to another.

This latter element is not present in the case
under consideration. There, as here, the Vice-
hancellor found that offers and counter-offers
of settlement were going back and forth, but, as
was said on page 149:

And it is plain that it (offer to return
deposit of $500.00 down), was not made, or
looked upon, or understood by the defend-
ants as a wailver of the right to the land,
or within a few days after the meeting a
aemand was made by the complainant's
solicitor for a performance of the agree-
_i1f and 01J February 10th, following, the
tinnCl+°r dei®ndant by letter communica-

f > endered his client’s readiness to carry
tipa!™8 1erms>and his willingness to resume
Ipf? lailOlas- The matter was thereafter
le“ entlrely to the lawyers. * * *
flip 8re. Wa? negver any mistaken belief upon
nlaimr*M °i defendants that the com-
Piamant s husband had forsaken her right
havin Per”orinance of the contract, nor that,
monev -exD)ressed a willingness to take
forts damage, he was constant in his ef-

s to have its terms carried into effect.
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* * * The defendants have not sustained,
by the weight of the evidence, the alleged
facts upon which they rest the defense of
waiver, * * * there was no lack of dil-

2

gence.

In Cohen v. Miller, 3 N. J. A. R. 84, Vice
Chancellor Church advised a decree refusing
specific performance to a vendor who refused to
take title on account of some trifling encroach-
ments, and who, after a delay of a considerable
time, and for which no excuse was shown, ad
after the property had greatly increased in
value, decided to take the property. The Vice
Chancellor said:

“It seems to me that it is unfair to the
defendants to permit the complainant to
delay a considerable time after his refusal
to take title, defects and all, and then decde,
in view of the increase in value of the prop-
erty, that he will take it.”

This was the guiding factor in the case which
determined the Vice-Chancellor in advising the
decree dismissing the bill, and the decision is
therefore without control on the present contro-

versy.

A summary of the matters advanced for the
attention of the Court under Point One will dis
close that the first bill of complaint was filed &
a time when the information relating to a buld
ing permit, which the contract required to ke
known, was “unknowable,” for it was nonex
istent.
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that time, and the required knowledge being for
the first time in existence, namely, the fact that
the Supreme Court had directed a writ of man-
damus to the authorities of the Village of South
Orange, directing them to issue a building per-
mit, the second bill was filed, which was supple-
mentary to the original bill. The relief prayed
for was asked as a supplement to the relief
sought in the first bill.

The appellant, at the respective times of filing
each of these bills of complaint, was in different
mental zones, not mutually exclusive in the light
of the status of the proceedings at the respective
times each of the remedies was sought. There-
fore they were not inconsistent, and there was
no binding and complete election to warrant the
dismissal of the supplemental bill for specific
performance, if it can at all be said that any
election was made.

The spectacle of a man carrying on an incon-
sistent course of action is without doubt out of
harmony with good moral conduct. However
grating upon the humon sense of fairness and
correct dealing vacillating and inconsistent con-
uct may be, to embody in a strict rule of law a
principle which, when applied to a set of facts
&c as the present, would stamp it as incon-
Ss en” an® beyond the legal pale, would be to

opt a rule which would work great hardship
and injustice.
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POINT TWO.

The respondents are disqualified and estopped
to set up as a defense to the bill for the spedfic
performance of the contract any election which
it may be found the appellant made.

The contract between the parties, it will be
recalled, provided that if the appellant faled
to submit plans to the proper authorities to se
cure a building permit within twenty-one days
after the handing down of a decision in the
Nutley case in this Court, then the respondents
were to be at liberty to file such plans and speci-
fications and seek a building permit. Contrary
to the provisions of the contract, and before the
decision in the Nutley case was handed down
the respondents, on March 24, 1924, before the
date stated in the contract for the passing of
title, brought suit in the Supreme Court for an
alternative writ of mandamus and obtained a
rule to show cause why such a writ should mt
issue. The Village of South Orange and its
Building Inspector were made defendants, ad
the object of the suit was to secure a permit m
accordance with the terms of the contract.

This suit continued in its developments from
that time on, and the latest entry on the docket
of the clerk of the Supreme Court is that of
March 10, 1926, wl“en costs were taxed after an
affidavit of costs was filed on March 8 1926.

Throughout the negotiations between the par-
ties, and during the proceedings in the Court of
Chancery, steps were taken in the mandanms
suit. Subsequent to the filing of the first hill n
chancery by the appellant an order for an alte-
native writ was made and proof of service o
the writ was filed with the clerk of the Suprentf

Court.
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Subsequent to the adjournment of the chan-
cery suit without day, on January 14, 1925, when
complainant’s counsel stated in open court that
the appellant would take the property if the
mandamus suit was successful, a rule for a per-
emptory writ of mandamus was granted and
filed with the clerk of the supreme Court.

Subsequent to the sending of a letter by the
solicitors of the respondent to the solicitor of
the appellant, in which it was stated that the
respondent was unwilling to have the appellant
pay the expenses of contesting an appeal, which
it was claimed that the Village of South Orange
had taken in the mandamus case, and offering
to return the deposit moneys, the proof of serv-
ilce was filed in the mandamus suit, and costs
were taxed as already noted. The proof of
service and taxing of costs referred to also oc-

curred subsequent to the filing of the supplemen-
ted bill and answer.

It will thus be seen that wherever in the
course of the chancery suit it may be contended
that the appellant made a binding election, the

respondents, subsequent thereto, prosecuted the
mandamus suit.

It is very obvious that the only reason for
e continued prosecution of that suit by the
respondents, was to procure a building permit
&) that the contract provisions might be carried
°a and the premises taken over by the appel-
aj + If, as late as March 10, 1926, the respond-
ens took a step in the mandamus suit and did
° any time discontinue it or abandon it, or
of 7 °Aer way withdraw from it (and nothing
A at character appears on the record), then

coni 7 “a”en as (by their latest action)
mi mg themselves to an endeavor to have
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the appellant take the property, and as waiving
all right to hold it to any election it might have
made.

In Quick v. Corlies, 39 N. J. L. 11, the Court
said:

“ The general rule is that no contract or
agreement can modify a law, but the excep-
tion i1s, that where no principle of public
policy is violated, parties are at liberty to
forego the protection of the law. Statutory
provisions designed for the benefit of in-
dividuals may be waived, but where the
enactment 1s to secure general object of
policy or morals, no consent will render a
non-compliance with the statute effective.”

If statutory provisions not designed to carry out
public policy or promote public morals may be
thus waived, certainly a rule embodied in the de-
cisions of the Court of Chancery may also be
waived by a party.

In Freeman v. Conover, 95 N. J. L. 89, Chief
Justice Gummere said:
“By ‘waiver’ is meant the act of inten-
tionally relinquishing or abandoning some
known right, claim or privilege.”

In 40 Cyc. 265, it is said: ..

“ The more usual manner of waiving a
right is by conduct or acts which indicate an
intention to relinquish the right, or by sue
failure to insist upon 1t that the party,!s
estopped to afterward set it up against nis

adversary. ’’

It may be that the conduct of the respondents
in this cause may more properly be termed an
estoppel. The Chief Justice, in Freeman v. Con
over, supra, distinguished estoppel from waiver

as follows:

“The doctrine of estoppel in pais re®®
* * * ypon the principle that where ay
one has done an act, or made a statem »
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which it would be a fraud on his part to
controvert or 1impailr, because the other
party has acted upon it in the belief that
what was done or said was true, conscience
and honest dealing require that he be not
permitted to repudiate his act or gainsay his
statement.’”’

Whatever the ground upon which the respond-
ents are to be disqualified from setting up any
election which it might be found the complainant
made, there is ample in the case to constitute
both waiver and estoppel. It i1s also particu-
larly worthy to note that the Court of Chancery

had complete control over this cause from be-
ginning to end.

At this point it is well to notice the testimony
of Judge Davis (S. C. p. 47), relating to the
appeal from the mandamus case:

“ I,?he Court: You prosecuted the ap-
peal

Witness: Yes, sir; we defended the
appeal of South Orange.

The Court: You prosecuted the appeal?

Witness: No; the appeal—the Su-
preme Court decision was favorable to
Ingersoll, and Hiker & Hiker for South
Orange took the appeal to the Court of
terrors and Appeals from the Supreme
~ourt and of course, we defended the
appeal for Ingersoll, because in that ap-
peal Ingersoll was a sort of a defendant.

ao not care whether we prosecuted—I
cion t want to mince words.

reversing?"1*" “ WaS f°r the pUrPose of
Suborn?Co™ 67 S0"Sht t0 r6VerSe the
The Court: Did you pay them?

You teeSSI?-tNO;f WS- Were aSainst them.
South Orange " are Counsel for



34

The Court: You were not?
Witness: No.

The Court: I got the impression you
were.

Witness: No; were were for Ingersoll

The Court: When Blum said theywere
ready to put up the expense money, was
that to Biker & Biker?

Witness: That was to us.

The Court: You were then counsel rep-
resenting Orange, to take the appeal!

Witness: No; we represented Inger-
soll, had secured a favorable decsion
against South Orange, represented by
Biker & Biker on this peremptory writ of
mandamus. South Orange was hitterly
contesting every effort to build apartment
houses in South Orange, and after we re
ceived the favorable decision of the St
preme Court, South Orange ordered Bker
& Biker, their counsel, to take an appeal
from the Supreme Court decision.

The Court: Not at the solicitation of
Ingersoll ?

Witness: No.

The Court: The offer to pay expenses
by Blum— (interrupted).

Witness: Was to pay our fee for rep
resenting Ingersoll.

The Court: You using it to maintain
the Supreme Court decision?

The Witness: Yes, sir, because IJ 1
told Mr. Kaplan or Mr. Blum that it didnt
seem fair for Mr. Ingersoll to go on an
continue to pay these expenses.

Q Was that the only obstacle in the way
of you defending the appeal of Mr. Ingerso
the payment of the expense of it? A M
there was no obstacle. As a matter of tact
we went right on and defended the case to
Ingersoll.

Q You do agree that Mr. Blum was w
ing to pay the expense of that? A *e»
sir. 99
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This factor is brought to the attention of the
Court for the reason that the rights of the ap-
pellant were greatly influenced by it. The solic-
itor for the respondents, by letter dated April
17, 1925 (Exhibit C. 6, p. 70, S. C.), advised the
solicitor of the appellant that the appellant’s
offer to defray the expenses of an appeal in
the mandamus suit was not acceptable. The mis-
leading refusal of the respondents to finish what
they had started and to continue the course to
which they had committed themselves, would
certainly warrant, in the light of their subse-
quent change of conduct, the entertaining of the
bill for specific performance, especially since
the appellant offered to defray the costs.

The Court, with full knowledge of the facts,
entered an order allowing the respondents to
withdraw their answer to the first bill filed, and
entered an order allowing the filing of a supple-
mental bill in which the relief to be sought would
be that of specific performance. If the Court
did not, when it authorized the filing of such a
supplemental bill, think, that the bill was bad,
1 s subsequent reversal of its former action in
a owing the bill was highly prejudicial to the
rights of the appellant.

raise an
estoppel against the Court of Chancery, it would

em that that Court should not render nugatory

y.r S * * . it itself authorized and on
which litigants relied.

Tta statement of the learne(d Vice-Chancellor
that when the final hearing was continued without

wittii 16 WaS no retreat by the complainant or
asm. rawa of its repudiation, is erroneous. The

was not self-serving but was an agree-
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ment between counsel which made possible the
adjournment and was the condition upon which
the adjournment was made.

We think that the learned Vice-Chancellor wes
very much in error when he said in his opmion
(S. C. p. 62) that the “ willingness and offer of
the defendants to perform the contract after
the Supreme Court ordered a permit was purely
voluntary, without consideration, unaccepted un
til after withdrawal, and unexecuted, and it wes
only after a sharp rise in the value of the prop-
erty (nearly double the contract price) pricked
the cupidity of the complainant that the supple
mental bill was filed.”

The notice set forth on page 18 of the state of
the case, wherein the solicitors for the respond-
ents notified the solicitor for the appellant that
application for an order permitting the with
drawal of the answer would be made, was sarved
upon the appellant’s solicitor before the appdlod
served a notice of application for an order d-
lowing a supplemental bill. The notice served
by Messrs. Howe & Davis was dated April X
1925, and the notice served by the appellant’s
solicitor relating to the order allowing a supple-
mental bill, which was received in evidence by
the learned Vice-Chancellor, bears on it the date
May 1. It is also to be noted that the order a-
lowing the withdrawal of the answer was entered
on May 5, 1925, while the order allowing the fil
ing of a supplemental bill was entered on My
7, 1925. It will thus be seen that the appellant
did not trim its sails to fit the prevailing tike
in real estate values, but rather that the respon -
ents’ action 1s more indicative of an attempt to

recede from their bargain.

Finally, it is to be noted, the statement of te
learned Vice-Chancellor to the effect that eC
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tion once made being irrevocable, nothing short
of a contract reviving the lost remedy will re-
store it,” 1s not supported by the authorities
which he cites, which have already been criticised
above, and is not supported by our own decisions
and by the great weight of authority, quoted in
40 Cyc. 265.

The contract, it will be noted, was conditional
upon two facts, namely, the affirmance of the
decision of the Supreme Court in the Nutley case,
plus the granting of a permit for the erection of
an apartment house on the premises by the local
authorities. The proceedings taken by the ap-
pellant, as pointed out in Point One, were not
mutually inconsistent, and if they contain any
elements of inconsistency, the conduct of the
respondents abounds with waivers of whatever
steps taken by the appellant can be held against
it.

It is therefore respectfully submitted that the
Court of Chancery was in error in dismissing the

1 °* c°mplaint which prayed for specific per-
formance of the contract in question, and the de-
cree of that Court should be reversed.

Respectfully submitted,

MILTON M. UNGER,
Solicitor for and of Counsel with

Complainant-Appellant.
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However, we respectfully urge that, no ex
clusive principle of equity jurisdiction being i
volved, the case must rest upon the same prn
ciples as though the case had been begun at law

It appears that the defendant, Charles H
Ingersoll, is the owner of a piece of land n
South Orange suitable for apartment house
purposes; that the complainant, Blum Bulding
Company, was interested in the purchase of sad
premises, provided it could erect an apartment
house thereon; that accordingly a contract ves
entered into for the purchase of that property,
and a deposit of $1,000 paid by the complainant.
In order to insure the erection of an apartment
house, a provision was included in the contract
reciting that IIthis agreement shall become effec-
tive and binding forthwith upon the party of the
second part (complainant) obtaining a pemit
for the erection of an apartment house upon sad
premises.” It was also agreed that in the et
“of the party of the second part failing to do
tain said permit to erect said apartment house
on said premises on or before the first day of
May, that this agreement shall forthwith be nil
and void upon the party of the first part retun-
ing to the party of the second part the Qe
Thousand Dollar deposit above stated, exoep,
that the party of the second part may, if its0
elect, make this contract effective without any
condition as to the issuance of said permit ad
take title to said premises on the terms as po
vided herein.”

Thereupon the defendant instituted proceed-
ings in the New Jersey Supreme Court to nm
damus the authorities of the Village of Suth
Orange to issue a building permit for an apar-
ment house. These proceedings were commenceo
in the month of March, 1924. They were not, o



course, concluded by May 1, 1924, as provided
by the contract. However, a supplemental agree-
ment was made on April 30, 1924, in which it was
agreed to extend the time of conditional settle-
ment to June 1, 1924; “ that if the Court of
Errors and Appeals has not rendered its de-
cision by said time affirming the decision of the
Supreme Court in respect to Zoning Ordinances,
then the original contract hereinabove referred
to shall be null and void and the parties of the
first part shall return to the party of the second
part the deposit paid by virtue of and mentioned
in said contract, to the same effect as stated in
the provisions contained in the original contract.’9

The Court of Errors opinion in the Nutley
zoning case (which was the one referred to in
the contract), was handed down on May 19, 1924.
The defendant’s application to the Supreme
Court (Ingersoll v. South Orange, 3 Misc. Rpts.
335 and 130 Atl., p. 721), was not decided until
September 24, 1924. Because of a new ques-
tion raised, the Supreme Court did not grant a

peremptory writ of mandamus but an alternative
one.

But in the meantime, and in August, 1924, the
complainant had filed his original bill of com-
plaint. The defendant proceeded with his ap-
plication before the Supreme Court. Defend-
ant denied the rights of complainant to relief,
a eging that the complainant was obliged to
await the final action of the Supreme Court. A
replication was filed again denying the obliga-

lon of the complainant to await the action of the
supreme Court.

t was fixed for January, 1925. As
r? e ky Mr. Unger, the complainant’s soli-
lor>prior to the date fixed for the hearing he



telephoned to Judge Davis, solicitor for the b
fendant and suggested a postponement to anin
definite date because the final decision was ex
pected at any time, which postponement was an
sented to.

A peremptory writ of mandamus was granted
by the Court either in March or April, 195 (ke
peremptory writ is dated April 6, 1925). Sath
Orange, however, was not satisfied with this d&
cision and served notice of an appeal to the
Court of Errors, which would, in normal curse
have the effect of delaying final decision unil
the fall of 1925.

It will be noted that there is nothing in te
contract requiring the defendant to wait noe
than a very limited time after the action of the
Court of Errors in the Nutley case or after tte
action of the Supreme Court on his own.

Up to this point there is no dispute as to tte
facts. Here there begins a divergence. Thereis
nothing in writing to show a willingness on the
part of the complainant to take the property
pending the action of the Court of Errors. M
Unger, complainant’s solicitor, states having a
discussion with Judge Davis, the defendants
solicitor, but does not recollect offering to tde
the property prior to the result of the actiond
the Court of Errors.

Mr. Blum, the president of the complainant,
testified that he was in Judge Davis’s dfie
about another matter and spoke to the Jusfe
and said he was glad that things were beinD
settled. He does not recollect, however, stating
that he would take the property without waiting
for final action. The other Mr. Blum thinks
does remember such an offer. However,
testimony was not forthcoming until it kezllie



apparent that it was advisable that some snch
testimony should be produced.

Mr. Kaplan, originally the Blum lawyer, also
testified to a conversation with Judge Davis, in
which he claimed to have stated that his clients
were willing to take the property right away.
But his testimony on that point began with doubt
and much hesitation, and only became positive
under the urgent necessity of the case.

Judge Davis, on the other hand, was very
clear that while there was some discussion about
paying the expenses on further appeal, that at
no time did the Blums or their attorney ever
offer to take the property before the Court of
Errors should decide the appeal. Certainly no
tender was ever made.

The correspondence would tend to show that
the alleged offer by the complainants to take the
property was never made. On April 14, 1925,
Judge Davis wrote to Mr. Unger:

“I have a letter from Mr. Ingersoll this
morning in which he states he will pay back
the deposit of your clients, Blum Building
Company, of $1,000 which they paid on the
contract for South Orange. Will you please
let me have a statement of your costs etc.,
and I will submit the same to Mr. Ingersoll.”

To this, Mr. Unger replied under date of April
16th, that he understood that an agreement had

been made between his client and ours regarding
the matter.

Judge Davis answered this letter as follows:

“Your letter of the 16th instant is re-
ceived in the above matter. We submitted to
Mr. Ingersoll your client’s offer to pay for

r exPRnses on the appeal but he is not

A*T LA aocePt this proposition. If you
will advise us as to your costs, etc., we shall
secure a check.”
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It is extremely unlikely that this exchange of
letters would have taken place if the Hurs
were, at that time, willing to take the property
under all circumstances.

Everything being accomplished that the agree
ment contemplated, viz., the Nutley deasion
having been affirmed by the Court of Errors, ad
the Supreme Court having awarded a peremptory
writ in the South Orange case, Mr. Ingersoll
was justified in bringing the matter to a on
clusion. Seeing no termination of the nmstter
for six months, so far as any actions of the com
plainant were concerned, he was not unreasonable
in changing his mind, and accepting the complain-
ant’s election. Nothing having occurred to
signify that the complainant was willing to g
ahead without further delay, he thereupon cawsed
a notice to be served that he would withdraw hs
answer, which notice was served on complainant’s
solicitor April 29, 1925. It was not until ths
notice was served, and two days later that a
notice was served upon the defendant of a notion
to amend the original bill so as to ask for the
contradictory relief of specific performance.

All indications point to the fact that it was mt
until the defendant acceded to the complainants
demand and offered to return the money theat
the complainant changed its mind and decided
to take the property. There is no evidence ex
cept the vague statements of two witnesses thet
they were willing to accept it until the permit In
acually been granted.
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We respectfully urge that the complainant
has made an election as to which course it would
pursue, that it has at no time signified a with-
drawal from that course prior to the defendant’s
acceptance of it, and that it is bound by that
election, and cannot now seek an iI1nconsistent
remedy.

The legal questions therefore, are:
Did the complainant make an election?
Is it bound by that election?

I
Did the complainant make an election?

On June 1, 1924, the complainant undoubtedly
had the right to do one of two things; it had
the right to take the property and perform the
contract, or, it had the right to consider the
contract at an end and demand back its de-
posit. These two were inconsistent things; it was
impossible to do both. One was in affirmance,
and the other was in disaffirmance. It chose to
disaffirm. This it did by unmistakable language
in both letter and the bill of complaint filed
herein, and replication to answer. It is difficult
to see how the complainant could have signified
its intention in stronger language. Had the de-
fendant chosen to accept that disaffirmance and
return the money, or had he sold the premises to
any one else, relying upon that action, this action
could not now be sustained. There i1s no question
as to its having made its choice.
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11.
Is the complainant bound by that eection?

On this point the authorities are not in agree
ment. However, until some action appeared re
voking that election, under any of the authorities
he would be. bound.

20 C. dJ., Section 6, page 5.

Whenever the law supplies a person wth
two or more remédies for the redress of a
given wrong or the enforcement of a gven
right, and these remedies are based upon in
consistent theories, however these remedies
may differ either in the form or the forumd
procedure or in the personality of the paties
to the several proceedings, such person is
put to his election. In other words, a sutar
1s not permitted to invoke the aid of the
courts upon contradictory principles or the
ories based upon one and the same set o
facts. The doctrine of elections is not e
stricted to any class of remedies. Thus a
party may be required to elect between tvo
or more actions ex contractu, or two or nue
ex delicto, or between remedies one or nue
of which belong to one class and one or noe
to the other or between remedies all eqit-

rent.

When conditions arise which authorize a
party to rescind a contract he must dec
whether he will rescind or whether he w
pursue his remedies under the contrat
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since he cannot do both, the remedies being
inconsistent; and the pursuit of either of
those remedies is an election which prevents
resort to the other.

Weeks v. Reeve, 65 Fla. 374, 61 S. 749;
Bowen v. Mandeville, 95 N. Y. 237 (Aif. 29
Hun. 42); Genet v. Delaware, etc., Canal Co.,
28 App. Div. 328, 51 N. Y. S. 377; Fields v.
Brown, 160 N. C. 295, 76 Se 8; Stinson v.
Sneed, (Tex. Civ. A.) 163 S. W. 989.
CASES ILLUSTRATIVE OF THIS PRIN-
CIPLE are those where property has been
obtained by reason of fraudulent representa-
tions. The party may elect to sue upon the
ground of fraud, or upon the implied con-
tract to pay the value of the property ob-
tained * * * and the pursuit of either
of these remedies is an election which pre-
vents resort to the other. A. similar rule
prevails in those cases where a party has
the right to rescind a contract because of
fraud. He may, after knowledge of the
fraud, rescind and recover back that with
which he has parted, or he may continue to
perform on his part and, unless he has
waived the fraud, maintain an action for the
damages sustained. If he rescinds, he must
do so immediately on discovering the fraud,
and if he continues to perform under the con-
tract, he will be considered to have elected to
affirm it.” Genet v. Delaware, etc., Canal Co.,
28 App. Div. 328, 332, 51 N. Y. S. 377.

Weeks v. Reeve, 65 Fla. 374, 61 S. 749; Genet
v. Delaware, etc., Canal Co., 28 App. Div. 328,

51 N. Y. S. 377; Van de Wiele v. Garbare, 60 Or.

85, 120 P. 752; Hold Mfg. Co. v. Straclnan, 77
Wash. 380, 137 P. 1006.

When circumstances arise which give one a
rig t to sue for breach of contract or for specific

Performance he cannot do both and should be put
to his election.

Otto v. Young, 227 Mo. 193, 127 S. W. 9.

New Jersey State Library
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20 C. J., Section 10, page 13. A remedy based
on the theory of the affirmance of a contractor
other transaction is inconsistent with a remedy
arising out of the same facts and based on the
theory of its disaffirmance, or rescission, so that
the election of either is an abandonment of the
other. Where a party rescinds a contract the
law does not permit him thereafter to make use
of it as subsisting for the purpose of claming
damages, or for the purpose of recovery thereon.

Stinson v. Sneed, (Tex. Civ. A.) 163 S. W. ®

While the decisions are not harmonious as o
the effect of commencing an action to enforce ae
or two or more remedial rights arising out of the
same facts, in the absence of mistake, or some
other legal excuse, according to the weight of
authority the mere commencement of any prwo-
ceeding to enforce one remedial right, in a cout
having jurisdiction to entertain such proceeding,
is such a decisive act as constitutes a conclusive
election, barring the subsequent prosecution of
inconsistent remedial rights.

‘“The great weight of authority is to tte
effect that, where the duty to elect apdies
then the bringing of an action based ym
one of the remedies or rights constitutes s
election which is irrevocable except in e
of mistake ’of fact or some other good and

sufficient legal excuse.” Howard v. J.
Paulson, Co., 41 Utah 490, 495, 127 P. 24

“It 1s not, however, the judgment vhd
may be obtained, but the commencement ofa
suit to enforce a coexisting remedy ina ot
having jurisdiction, which constitutes the
cisive act and makes the election binding

Frisch v. Wells, 200 Mass. 429, 431, »

N. E. 775, 23 L. R. A. N. S. 144.

“ The conclusiveness of her election des
not depend upon the! chances of success tha
may attend her suit, but upon the fact ta
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she has resorted to a remedy which is incon-
sistent with the one she now seeks to main-
tain, and has made such election with full
knowledge of the facts in each case.”
Robinson v. Robertson, (Nev.) 180 P. 122,

124.

“The suit first commenced, in point of
time, controls, and, when the remedies are
inconsistent, such prior suit is an election
of remedy and prevails. A subsequently
commenced action between the same parties,
for the same cause of action, seeking a dif-
ferent relief, will abate even though the prior
action has been dismissed, because the plain-
tiff elected his remedy and cannot have two
remedies for the same wrong.”

Dowdy v. Calvi, 14 Ariz. 148, 154 125 P.

873.

In Bush v. Barksdale, 122 Ark. 262, 265,
L R.A. 1917A, 111, 183 S. W. 173, we said:

“ The principle that an election of reme-
dies is irrevocable seems too plain for argu-
ment to the contrary, and its application to
the proceeding now under discussion 1is
obviously proper.”

In 20 C. J., at page 38, the authors make this
statement:

An election, once made, between co-
existing “remedial rights which are incon-
sistent, 1s not only irrevocable and cannot
be withdrawn without due consent, even
though it has not been acted upon by another
to his detriment, but it is also conclusive
and constitutes an absolute bar.”

Among numerous authorities cited to support
e text 1s the case of Bush v. Barksdale, supra.

Elliot, in his work on Contracts (Yol. 3, Sec-
tlkm 2097), says:

” tbe doctrine of election of remedies
.at °ne having the choice of two or more
inconsistent remedies for his relief is bound
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by his selection of the remedy he will pursue,
and he cannot thereafter avail himself of the
other remedies * * * So, where tle
party brings an action at law for damages
for the breach, he cannot thereafter maintain
a suit in equity to enforce specific perform-
ance * * * Tt should be observed, how
ever, that the mere fact that a party mistakes
his remedy, and pursues the wrong one a&
first, may not prevent him from afterwards
pursuing another remedy.”

In Zutterling v. Drake (1907) 30 Ohio C C
561, it was held that the bringing of a suit by
vendees against vendor for the specific perform-
ance of a contract is an election of remedies
which will bar a subsequent action for damages
for breach of the contract, although the first sut
is dismissed “ without prejudice” during the
pendency of the second action; and that such dis-
missal does not preclude the institution of a rew
suit for specific performance within a reason-
able time.

Where plaintiffs brought first a suit to compel
the specific performance by the defendant of hs
contract for the execution of a lease for four
years, and later brought an action for damages
suffered by reason of defendant’s failure to
carry out his contract, and it appeared that,
after beginning such action for damages, te
first suit was “ dismissed without prejudice, &
plaintiff’s costs,” it was held that the “ plan
tiffs elected, in filing their first suit, to conypel
specific performance, and, having made thar
election, they must rely upon that, and cannot
now abandon that suit or bring an action for
damages for breach of the same contract.” Leev
Thoma (Ohio) supra—citing Zutterling v. Dole-

It may be noted that it was held in Stanton v
Driffkorn (1908) 83 Neb. 36, 118 N. W. 1092, thet
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the Court in its discretion should deny specific
performance where the assignees of the vendee in
concurrent contracts for the sale of land and
personal property had first brought an action at
law asking for the return of the money paid
when the contracts were made, and also for dam-
ages for refusal of the defendants to carry out
the contracts, and later had dismissed such
action without prejudice and brought the pres-
ent suit for specific performancel The Court
said (the plaintiff having commenced said action
at law):

“We think defendants had a right to as-
sume that plaintiffs no longer intended to
insist upon a performance of the terms of
the written contract by defendants, and that
defendants then had a right to make such
disposition of the personal property set out
in the bill of sale as they might deem proper.
This defendants proceeded to do, and there-
by materially changed their situation to their
disadvantage, if plaintiffs should subse-
quently attempt to specifically enforce the
contract * * * The defendants were en-
titled to know what course plaintiffs were
going to take, and having elected to pro-
ceed at law, they should not be permitted to
subsequently abandon that proceeding andi
proceed in equity, simply because it then ap-
peared that that would be more advantage-
ous to them; this, too, regardless of the fact
as to whether or not plaintiffs had two dis-
tinct remedies, the one inconsistent with

the other.”

The case of Belding v. Whittington, 154 Ark.
61, 243 S. W. 808, hold that an action for dam-
ages for breach of contract to convey real
estate is dismissed without prejudice does not
estroy its effect as an election of remedies, so

n° “ar an acti°n for specific performance

°t the contract.

+ The first question for our consideration
is whether or not the appellants are barred
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from maintaining the present action for
specific performance because they had in
stituted an action in the circuit court of
Garland County for damages for an alleged
breach of the contract on the part of H A
Whittington and the Woottona, in failing to
execute and deliver to the appellants a war-
ranty deed to the land in controversy. An
action at law for damages growing out of
an alleged breach of contract for failure to
execute a deed is inconsistent with an action
in equity seeking to have the contract specifi-
cally performed by having the deed executed.
One cannot maintain an action at law for
damages growing out of an alleged breach of
contract in failing to execute a deed, and &
the same time maintain an independent
action in equity to require the same party
to perform the contract by executing the
deed. Where a vendor fails to comply with
his contract to execute a deed, unquestion-
ably, the vendee may stand on the contract
and sue the vendor for damages for hs
failure to comply therewith; but when ftte
vendee elects to do this, he necessarily
abandons his right to require the vendor to
specifically perform the contract by execut-
ing the deed.”

The syllabus to Storch v. Tepperman, IV Nd
Adv. BeptiS., p. 147, says “ An election to take
damages for breach of contract for the sale of
land will bar specific performance.” Wt
Backes, V.-C., says in the opinion is “If de
elected and relying upon the election, the owner
sold the property to Becht, the complainant is
not entitled to the extraordinary relief of specific
performance.” The facts in the case however,
and in the cases quoted in that opinion, are mot
particularly relevant, and the theory of estoppel
is considered rather than that of election.

It has been decided, however, in New Jasey
that the commencement of an action is an dat
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tion of remedies. In the case of Kvedar v. Sha-
piro (Errors and Appeals) 98 N. J. L. 225, the
facts were not identical, but a vendee was put
to it to choose between an action for fraudulent
misrepresentation to recover back what he had
paid, or to affirm the contract and recover dam-
ages. These were two inconsistent remedies, as
in the present case. The opinion says “ When he
instituted his action for fraud and deceit this
was an election of remedies. It is difficult to
see how the trial judge could have required the
plaintiff to make an election he already had
made.”

It is not, however, necessary to decide this
case on the theory of election of remedies, but it
may be decided on the theory of election of rights
under the contract. A remedy is a relief afforded
by a Court where one party has failed to per-
form his part of a contract. In this case, the
contract itself, gave the complainant the right
to choose between two certain things; it might
take the property as it was, it might refuse to
take the property and have the money paid
back. Under the terms of the contract it could
not have both; it must choose one or the other.
It had no right to exercise that choice before a
certain date, to wit, June 1, 1924, but after that
date, if a certain thing failed to materialize, it
nhght choose. After June 1st, it did choose. It
chose to have its money back. This was not an
eection of remedies but an election of rights
nnder the contract. Having once made its
eection, it could not subsequently change. It is
nue that with the consent of the other party it
y*~ abandon its choice and select the other
A A kut that would have to be with the consent
A f e other party. Now it may be argued that
y refusing to accept the choice and by insisting
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in its answer to the original bill of complaint
that the defendant waived its right to hold the
complainant to that choice. That waiver how-
ever could be nothing more than an offer to the
complainant to accept the other right, and would
he good only until refused or withdrawn. It
was both refused and withdrawn before the other
right was accepted. In the reply to the answer
the complainant in the original suit said: “It
(complainant) denies the matters and things set
forth in the Answer, and alleges that it is not
bound to await the determination of the New
Jersey Supreme Court in the suit therein referred
to.”, This was a rejection of defendants’ offer.
Subsequently thereto, and before the offer was
afterward accepted (even assuming that the
offer was kept open notwithstanding the rejec-
tion of it) the offer was withdrawn when the de-
fendant’s solicitors wrote the complainant’s
solicitors offering to return the deposit and fol-
lowing that up by notice of a motion to with-
draw the answer. It will be observed that this
notice of motion was served several days prior
to the notice that complainant served of hs
desire to file an amended bill. The Court granted
both motions, but, at the time of granting the
orders, there was then a withdrawal of the an
swer, and only permission to file a supplemental
bill. The supplemental bill was not filed until
May 12, 1925, a full week after the answer had
been withdrawn. That, we respectfully wgg
left the parties just where they had been at the
time issue was joined on the original suit. The
complainant had chosen which right to pursue,
and no remedy inconsistent with that right might
be enforced. In other words, having selecte
his right, he must bring such action as might

necessary to enforce that and not some different
right. If it be said that the contest of the action
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by the defendant kept alive the complainant’s
option, at least that option ceased the moment
the defendant withdrew or offered to withdraw
that contest and acquiesced in the complainant’s
action. This all happened before the complain-
ant definitely changed its mind.

It may be argued that the complainant prior to
the filing of the supplemental bill withdrew from
its attitude and signified its willingness to take
the property. This we deny. Any such willing-
ness was always qualified and accompanied with
conditions. At the time the hearing was ad-
journed there was no offer to take the property.
It was intimated that if the Supreme Court de-
cision was favorable the deal would go through.
But had it been unfavorable it is practically
certain that it would not have gone through.
And when the Supreme Court did decide favor-
ably, and it was learned that South Orange
would appeal, there was still no offer to take the
property unconditionally. On the contrary there
was talk about paying the expenses of the Court
of Errors and Appeals suit. The defendant
waited for the Nutley decision, confidently ex-
pecting that when it was rendered the purchase
price would be paid. Disappointed in this de-
fendant waited for the decision in his own case.
Again a favorable decision failed to bring per-
ormance of the contract on the part of the com-
painant, who talked only of carrying on the

ourt of Errors appeal. The defendant had done
a e agreed to do in the way of removing zon-
Ing objections, and when it appeared that definite
ac ion could not be expected before October, he

~ided to acquiesce in complainant’s attitude

n et him have his money back. The complain-
ed WaS giVGn opportunity to take the prop-

1 Having signified its desire to get its de-

8 ack, and never withdrawn definitely from
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that attitude® Mr. Ingersoll was justified in ac
cepting that and returning the money. The com
plainant had no right to make him hold his prop-
erty open indefinitely.

In Claron v. Thompson, 2 N. J. Adv. Repts,
1509, at page 1512, the opinion of the Court of
Errors says:

“When on March 7, 1922, following the
long lapse of time in which he made no effort
to complete the purchase, he instituted sut
against Claron to recover the deposit noney
of $1,000, he irrevocably committed hirself
in solemn form to a repudiation of all obliga-
tion under the agreement. Having taken
this step in rescission of the contract, he will
not now me permitted to seek its enforce-
ment in a court of conscience.”

There the contract was made on September 4
1921, and the Court held that a suit begun for
the purchase money on March 7, 1922, is a long
space of time. In the present case the contract
was made on March 10, 1924. The sut wes
begun in August, 1924. It was not until My,
1925, that the complainant attempted to change
its mind, a year and two months after the naking
of the contract.

We urge that the statement of law made in thet
case 1s applicable to the present one, and that the
complainant “irrevocably committed himself m
solemn form to a repudiation of all obligation
under the agreement.”

In the case of Naugle v. Bauman, 3 N. J-
Repts., 111, it is true that the Vice-Chancell’r
said:

“ It was open to him in June or July, 19 ,
to offer his money to Mackvoy to obtain o
seek to obtain conveyances and if such

veyance was refused to have filed bn
specific performance abandoning his suit
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law for the return of his money in which his
appeal was then pending and undetermined.
This he did not do. The determination of
that appeal was made known by opinion filed
November 20, 1922, so that Naugle clearly
persisted in a choice and determination to
rescind his contract and to procure the re-
turn of his money.”’

We respectfully urge that this statement not
being necessary to the decision of that case was
obiter dictum and hence not binding upon this
Court as an authority. In any event, it did not
abandon its claim for the purchase price until
after the defendant had notified that it would
accept its election.

The case of Cohen v. Miller, 3 N. J. Adv.
Repts., 894 is in favor of the defendant’s view
rather than of the complainant’s.

It is urged in the appellant’s brief that “ The
complainant was at the date of the filing of the
first bill ignorant of the existence of two remedies
for it had no knowledge and could have none, of
what would be the outcome of the Supreme
Court suit.” This is evidently an attempt to

bring the case within the principle quoted from
20 C. J. 35, which states:

“In order to constitute a binding election
the party must, at the time the election is al-
leged to have been made, have had knowledge
of the facts from which the co-existing, in-
consistent remedial rights arise, since any
position taken by a party before knowing all

facts should be classed as a mistake
and not as an election. If a party acts in
ignorance of material facts, he may, when
informed, adopt a different remedy, even
though inconsistent, unless of course, the

rights of innocent persons have intervened.’’
i

The

e argument, however, is a specious one.
re was no mistake made as to the complain-
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ant’s rights. The complainant had as full knowl-
edge of the existing facts as the defendant had
To be sure, it was unaware of what the result
of the. Supreme Court action would be but it
did have some approximate idea as to the amount
of delay necessarily involved. The complainant
was then confronted with three alternatives. It
might take the property as it stood with the un
certainty as to Whether the particular permit
would be granted. It might, with the defendant’s
consent, postpone action until that fact was as
certained. Or it might, under the explicit terms
of the contract, call the whole deal off and ak
for the return of its deposit. Early in the pro-
ceedings, the defendant chose the second alter-
native and an extension of the terms of the
original contract was entered into in writing
At the expiration of this extension, however, the
situation continued the same. Thereupon the
complainant made a definite choice to consider
the contract rescinded and asked for the money
hack. This it did by making a demand and by
commencing this suit in the Court of Chan
cery. It is not then true to state that the com
plainant was ignorant of its rights. On the con-
trary, the evidence shows that the complainant
had full knowledge of its rights and was, in every
step it took, under the guidance of competent

legal advice.

It is further urged that when the bill of com
plaint was filed, the opinion relating to, the permit

[13

was unknowable” for 1t was non-existing.
This being so, there could be no “ mistake” inre
gard to it because a mistake can only occur abou
a thing actually in existence. The manner m
which the complainant made his election was J
equivalent of the following statement: “It

be true that at some time in the future tis
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permit will be granted. Nevertheless, under
our contract, we are not obliged to wait until that
time and will not do so. We want our money
back now no matter What the future may bring.’’
The appellant also states that at the respective
times of filing each of his bills of complaint, it
was “in different mental zones.” This is prob-
ably true. Owur point is that having definitely
chosen one mental zone, it could not afterwards
select a different and inconsistent one.

II1.
Point two raised by the appellant.

This point can best be answered by the lan-
guage of the Yioei-Chancellor in his opinion:

“It is the contention of the complainant
that the subsequent conduct of the defend-
ants, and the dealings of the parties, released
it of its election, or, if not released, that
the defendants are estopped from setting up
the election. An election once made, being
irrevocable, nothing short of a contract re-
viving the lost remedy will restore it. In
Moller v. Luska, 87 N. Y. 166, the plaintiffs
brought an action in replevin to recover
property procured by fraud in the sale.
Afterwards the vendee was declared a bank-
rupt and the plaintiffs filed their claim with
the. assignee in bankruptcy and received a
dividend which they later returned on de-
mand and their claim was repunged. The
filing of the claim and acceptance of the divi-
dend was held by the Court below as an
athrmance of the contract, a second election,
and a bar to the recovery of the property.
pl judgment of dismissal the
viourt of Appeals, speaking through Judge

antorth, *said ‘The plaintiffs manifested

fv60™MO011 ky bringing this action. After
at, the other way of redress was not open

Elect T ’ o\>r.sacoording to Comyn (Dig.
u *)i tt a man once determines his
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election, it shall be determined forever.
Hence, they could never successfully assert
a claim against the purchaser under the con
tract, for the election to disaffirm it had been
manifested, and to revoke it was not in ther
power’ and ‘We are of opinion that by the
election made to disaffirm the contract of
sale and resume their property, the rights of
the plaintiffs to maintain this action becane
fixed, and could only be extinguished by re
lease or actual payment, or the making of a
new engagement.’

“While a contract of release, or a counter
estoppel, is not deemed available to the com
plainant, nevertheless the reasons upon which
it seeks to avoid the effect of its election will
be considered and disposed of.

‘4t cannot be said that the answer to the
suit for the deposit, that it was not due be
cause the time of performance had been ex
tended until the decision in the mandamus
suit, waived the election. The answer
amounted to a denial of liability at that ting
and the allegations therein of an agreement
to extend the time was expressly denied by
the complainant in its replication and its
right to recover the money was reasserted.
The replication constituted a renewal of the
disaffirmance of the contract. Nor can the
complainant’s choice of remedy he considered
as falling within the class of cases where
relief is given because of mistake, of fact or
law, for, if there was in fact an extension of
the time of performance, as the defendants
alleged and the complainant denied, and
which denial the complainant cannot escape
the indictment that it brought its suit in bed
faith and that it made its election with Im
knowledge of the agreement to which it was
a party, if it be true, as it now claims, tha
there was such an agreement.

“ The representation of the oomplaman S
counsel at the time he sought an adjo’Tl
meint of the hearing in January, 195 ta
his client intended to take the property
the mandamus suit resulted favorably to
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client, was merely by way of inducement to
a consent to the postponement of the trial of
the issue then before the Court. There was
no retreat by the complainant, or withdrawal
of its repudiation of the contract; it was
simply a self-serving assurance that it would
take if the outcome of the suit at law, and
the taking, would be advantageous, but other-
wise it would adhere to its disaffirmance.

“ The willingness and the offer of the de-
fandants to perform the contract after the
Supreme Court ordered a permit was purely
voluntary, without consideration, unaccepted
until after withdrawal, and unexecuted, and
it was only after a sharp rise in the value of
the property (nearly double the contract
price) pricked the cupidity of the complain-
ant that the supplemental bill was filed.”

RECAPITULATION.

1. Blum Building Company was obligated
under the contract to make the application for
the building permit and to conduct the mandamus
proceedings. They did neither.

2. The contract provided that if the Court
of Errors had not by June 1, 1924, rendered its
decision in the Nutley case, Ingersoll would re-
turn the deposit money. This decision was
rendered on May 19, 1924, but did not cover

e points desired and subsequent to June 1,

Blum Building Company demanded back its
money.

* They rescinded the contract and demanded
¢ the $1,000 and there the matter stood until
anuary, 1926, when Mr. Unger, their counsel,
I r. Thomas A. Davis, agreed on an ad-
t'h” q11e1” case t° cover the period that

mo ,uPreni'f Court would give a decision in the
u amus instituted by Ingersoll.

casi  Mell ®uPreme Court gave the de-
On> r. Davis notified Blum’s attorney (Mr.
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Kaplan and Mr. Unger) that they should not
take the property or Mr. Ingersoll would return
the $1,000 deposit. The Blum Building Com-
pany would not take the property after South
Orange decided to appeal to the Court of Er-
rors and Appeals but made the offer that they
would pay the expenses of Ingersoll in defending
the appeal.

5. The following correspondence then took

place :
“April 14, 1925
Milton M. Unger, Esq.,
Prudential Building,
Newark, N. J.
My dear Mr. Unger:

I have a letter from Mr. Ingersoll this
morning in which he states he will pay back
the deposit of your clients, Blum Building
Company, of $1,000. which they paid on the
contract for South Orange. Will you please
let me have a statement of your costs etc
and I will submit the same to Mr. Ingersoll.

Yours truly,
Thomas A. Davis.”

This was answered as follows:

“April 16, 1925.

Howe & Davis, Esqgs.,
282 Main St.,
Orange, N. J.

Gentlemen:— R e: Blum vs Ingersoll.

I have your letter of the 14th inst.

Mr. Blum called here yesterday and told
me that he had practically concluded ar-
rangements whereby he was to defray the
cost of the appeal, if the city took one in
the zoning case, and that he was then to take
the title. .

Is there any misunderstanding about tbs'

Very truly yours,
Milton M. Unger.”
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Judge Davis replied as follows:

“April 17, 1925.

Milton M. Unger, Esq.,
763 Broad Street,
Newark, N. J.

Dear Sir:— Re: Blum vs Ingersoll

Your letter of the 16th instant is received
in the above matter. We submitted to Mr.
Ingersoll your client’s offer to pay for the
expenses on the appeal but he is not willing
to accept this proposition. If you will ad-
vise us as to your costs, etc., we shall secure
a check.

Yours truly,

Howe & Davis.”

6. There the matter stood again until April
29, 1925, when Ingersoll’s solicitors gave notice
of an application to withdraw their answer.
Two days later, Blum’s solicitors gave notice of
an application to file a supplemental bill. Both
motions came up before the Court on May 35,
1925. The Blum motion was opposed on the
ground that the relief to be asked for in the
supplemental bill was absolutely inconsistent and
opposed to the relief asked for in the bill before
the Court, and directly opposite. The Court
granted both motions. In filing answer to the
supplemental bill, Ingersoll’s solicitors reserved
the right to move to dismiss the supplemental
hill for the reasons above stated, which was done
at the final hearing.

For the foregoing reasons, it is respectfully
contended that the decree of the Court of Chan-
cery should be confirmed.

Respectfully submitted,
HOWE & DAVIS,

Solicitors and of Counsel with
Defendants.












